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THE CRIMINAL CODE
(CANADA)

An Act Respecting the Criminal Law
(S.S.C. 1906, ch. 146, and amendments 1907 1918.)

Short Title.
Short Title.

1. This Act may be cited as the Criminal Code.
Origin]—Criminal Code 1892, 55-56 Viet. Can., ch. 29; draft

English Criminal Code as reported 1880 by Royal Commissioners to 
the British Parliament but not adopted ; various Canadian statutes 
dealing with criminal law and procedure.

General effect as a Code]—The Criminal Code was intended to make 
complete and exhaustive provision as to the subjects with which it 
deals, in so far, at all events, as its provisions relate to procedure. It 
is explicitly called a code by the first section of the chapter in which 
it is emlmdied and its utility as a code will lie greatly impaired if it 
cannot be so considered. R. v. Snelgrove, 12 Can. Cr. Cas. 189, per 
Russell, J. ; Vagliano Case, [1891] 1 A.C., 144.

Sec. 16 (Section 7 of the 1892 Code) which expressly makes common 
law justifications and excuses applicable to charges under the Act, 
implies that, in the absence of such a provision, the common law’ was 
meant to be superseded by the Act or else expressly embodied in it 
in the terms of a statute. For this reason sec. 999 of the Code is 
held to provide exhaustively for the cases in which and the conditions 
under which the depositions taken on the preliminary examination can 
be used on the trial in the event of the deponent’s decease, and that 
the common law procedure as to this matter has been superseded.

See also notes to secs. 15 and 16.
Citation of Code in other statutes]—In the general Interpretation 

Act for the statutes of Canada there was introduced, 6 Edw. 7, ch. 21, 
sec. 6 (now R.S.C., ch. 1, sec. 39), this provision : “ any such citations 
of, or reference to any Act (in any Act, instrument or document)
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shall, unless the contrary intention appears, be deemed to be a citation 
of or reference to such Act as amended."

Marginal notes in official text of Code not part of statute\~ Sec. ,1 
of the Canada statute 6-7 Edw. VII, ch. 43, enacts as follows:

"The Revised Statutes of Canada, 190(1, are hereby confirmed and 
declared to have and to have had, on, from and after the thirty-first 
day of January, 1907, the force of law as if herein enacted.

The marginal notes thereon, the reference to former enactments at 
the foot of the sections, and the explanatory notes and tables inserted 
by the Commissioners, shall form no part of the said Revised Statutes, 
and shall lie held to haw lieen inserted for convenience only, and may 
be corrected or omitted."

Further it has been said that the enrolment itself should be read 
and not the sense or meaning given to it in a margin note by the 
official who saw to the publication of the statute. R. v. Battista, 
21 Can. Cr. Cas. 1, 9 D.L.R. 138 (Que.).

Official text in both English and FrenchJ—Where statutes are 
officially printed in two languages and the text of one version appears 
to be in conformity with the intention of the legislature, while an 
ambiguity exists in the other version, the former may be followed in 
interpreting the statute. Corporation of Coaticook v. People's Telephone 
Co., 19 Que. 8.C. 535.

Juvenile Delinquents]—In cities in which the Juvenile Delinquents 
Act, 1908, Can., is in operation, any provisions of the Criminal Code 
inconsistent therewith are superseded as regards such cities. 7-8 Edw. 
VTI, ch. 40 and amendments; 2 Geo. V, ch. 30; 4-5 Geo. V, ch. 39.

Crimes]—The distinction of public wrongs from private, of crimes 
and misdemeanours from civil injuries, seems principally to consist in 
this—that private wrongs, or civil injuries, are an infringement, or 
privation of the civil rights which belong to individuals, considered 
merely as individuals; public wrongs, or crimes and misdemeanours, 
are a breach and violation of the public rights and duties due to the 
whole community, considered as a community, in its social aggregate 
capacity. 4 Bl. Com. p. 5. As defined in Russell on Crimes, vol. 1, 
p. 1, crimes are:—

“ Those acts or omissions involving breach of a duty to which by 
the law of England a sanction is attached by way of punishment or 
pecuniary penalty in the public interest.” See also, 1 Austin's 
Jurisprudence, Lecture 17, p. -405.

Federal jurisdiction over criminal law]—Sec. 91, sub sec. 27, of the 
British North America Act, 1867, reserves for the exclusive legislative 
authority of the Parliament of Canada " the criminal law, except the 
constitution of courts of criminal jurisdiction, but including the 
procedure in criminal matters." The fact that from the criminal law 
generally there is one exception, namely, “ the constitution of courts 
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of criminal jurisdiction," renders it more clear, if anything were 
necessary to render it more clear, that with that exception the criminal 
law, in its widest sense, is reserved for the exclusive authority of the 
Dominion Parliament. Attorney-General v. Hamilton Railway (1903), 
7 Can. Cr. (‘as. 326 119031 A.C. 524.

Jt is eoinj»eteiit also for the Parliament of Canada to declare that 
\fhat previously has constituted a criminal offence shall no longer do 
so, although a procedure in form criminal was kept alive. Toronto Ry. 
Co. v. The King (1917) 29 Can. Cr. Cas., 29 at 34, [1917], A. C. 630, 
reversing 25 Can. Cr. Cas. 183, 34 O.L.R. 589.

Tho Canade inporaner Act was, by decision of the Privy Council, 
upheld on the round that it might lie referred to the general powers 
of the Dorn m Parliament in respect of “ the peace, order and good 
Rovernmei Canada.” That legislation does not rest upon the 
execution Dominion powers with regard to criminal law, although 
having direct relation thereto. Russell v. The Queen, 7 A.C. 829, 840; 
Hodge v. The Queen, 9 A.C. 117, 129; and see rr McNutt, 21 Can. Cr. 
Cas. 157; 47 Can. 8.C.R. 259; 10 D.L.R. 834.

In Russell v. The Queen, 7 App. Cas. 829, at page 838, Kir Montague 
Smith, referring to the Tempe mure Art there in question, there says :—

” Their Lordships cannot think that the Temperance Act in question 
properly belongs to the class of subjects ' property ami civil rights.’ 
It has in its legal aspect an obvious and close similarity to laws 
which place restrictions on the sale or custody of poisonous drugs, or 
of dangerously explosive substances. These things as well as intoxicating 
liquors can, of course, be held ns property, but a law placing restrictions 
on their sale, custody or removal, on the ground that the free sale or use 
of them is daugcrous to public safety, and making it a criminal offence 
punishable by fine or imprisonment to violate these restrictions, cannot 
properly lie deemed a law in relation to property in the sense in which 
those words are used in the 92nd section. What Parliament is dealing 
with in legislation of this kind is not a matter in relation to property 
and its rights, but one relating to public order and safety. That is 
tho primary matter dealt with, and though incidentally the free use of 
things in which men may have property is interfered with, that 
incidental interference does not alter the character of the law. Upon 
the same consideration the Act in question cannot be regarded as 
legislation in relation to civil rights. In however large a sense these 
words are used, it could not have been intended to prevent the Parlia
ment of Canada from declaring and enacting certain uses of property, 
and certain acts in relation to property, to be criminal and wrongful. 
Laws which make it a criminal offence for a man wilfully to set fire 
to his own house on the ground that such an act endangers the public 
safety, or to overwork his horse on the ground of cruelty to the animal, 
though affecting in some sense property and the right of a man to do
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as ho pleases with his own, cannot properly lie regarded a* legislation 
in relation to property or to civil rights.”

Commenting upon this in re Richard 12 Can. Cr. Cas. 201 at 216, 
Duff J. of the Supreme Court of Canada said:

” Their Lordships, it is true, abstain from deciding the question 
whether the comjieteuce of Parliament to pass the enactment can be 
supported on the ground that it was passed in exercise of the exclusive 
power to legislate respecting the criminal law conferred by section 91 
of the British North America Act, 1867. But it seems to me that 
there is no good ground for holding that, where Parliament under its 
power to make laws for the peace, order and good government of 
Canada declares in the interests of public order that certain acts shall 
l)e offences punishable by fine or imprisonment, the proceedings by 
which such laws are enforced are any the less proceedings in a ' criminal 
case ’ because in enacting them Parliament did not formally profess 
to be dealing with the criminal law.”

The Manitoba Liquor Act of 1900 for the suppression of the Liquor 
traffic in that Province is within the powers of the Provincial Legislature, 
its subject being and having been dealt with as a matter of a merely 
local nature in the Province within the meaning of sub sec. 16 of sec. 
92 of the British North America Act, notwithstanding that in its 
practical working it must interfere with Dominion revenue, and indi
rectly with business operations outside the Province. (Be Liquor Act, 
13 Man. L.R. 239, reversed.) Attorney-General of Manitoba v. Manitoba 
License Holders’ Association [19021, A.C. 73.

In Hodge v. The Queen, 9 App. Cas. 117, where the validity of a 
local regulation prohibiting the playing of billiards in taverns on 
Sunday, made under a Provincial License Act, Sir Barnes Peacock 
said: “ Their Lordships consider that the powers intended to be 
conferred by the Act in question, when properly understood, are to 
make regulations in the nature of police or municipal regulations of a 
merely local character for the good government of taverns, etc.. 
licensed for the sale of liquor by retail, and such as are calcu
lated to preserve in the municipality peace and public decency, and 
repress drunkenness and disorderly and riotous conduct. As such they 
cannot he said to interfere with the general regulation of trade and 
commerce, which belongs to the Dominion Parliament.” Speaking of 
this case, the Chief Justice of Canada, in Huson v. The Township of 
South Norwich, 24 Can. 8.C.R. at page 147, said: ” That these words, 
' municipal institutions,’ do confer a police power to the extent of 
licensing and regulating was decided by the Privy Council in the case 
of Hodge v. The Queen.”

A provincial law dealing with the prohibition of acts within its 
legislative authority may impose fine and imprisonment for infraction. 
Union Colliery Co. v. Bryden [1899], A.C. 580; Cunningham v. Tomey 
Homma [1903], A.C. 151; Be McNutt, 47 8.C.R. 259. 21 Can. Cr. Cas.
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157 ; Quong Wing v. The King, 6 W.W.R. 270, 4» S.C.R. 440, 23 Can. 
Cr. Cas. 113; R. v. McLeod, 6 Can. Cr. Cas. 94 (N.W.T.); Canadian 
Pacific Ry. v. Notre Dame de Bonsecours [1899], A.C. 367.

As to Sunday observance laws, see the Lord's Day Act, R.S.C. 1906, 
ch. 153, and pre-Confederation provincial statutes: Be Sunday Legis
lation, 35 S.C.R. 581 ; Attorney-General for Out. v. Hamilton Street 
Railway [1903J, A.C. 524. Ouimet v. Basin, 46 S.C.R. 502, 20 Can. Cr. 
Cas. 458, reversing 20 Que. K.B. 416 and 14 Can. Cr. Cas. 136 (sub 
nom. R. v. Ouimet) ; Audette v. Daniel, 21 Can. Ci. Cas. 403, 14 Que. 
P.R. 432; R. v. Walden, 19 B.C.R. 539, 22 Can. Cr. Cas. 405; Tremblay 
v. City of Quebec, 38 Que. S.C. 82, 16 Can. Cr. Cas. 482.

“ Indictable offences ” and “ offences ”]—Every Act (of the Par
liament of Canada) shall be read and construed as if any offence for 
which the offender may be,—
(a) prosecuted by indictment, howsoever such offence may be therein

described or referred to, were described or referred to as an 
indictable offence; and,

(b) punishable on summary conviction, were described or referred to
as an offence; and,

all provisions of the Criminal Code relating to indictable offences, or 
offences, as the case may be, shall apply to every such offence. 
Interpretation Act, R.S.C., 1906, ch. 1, sec. 28.

Provincial laws of evidenceJ—The provincial laws of evidence are 
made applicable to criminal prosecutions by the Canada Evidence Act, 
R.S.C. 1906, ch. 145 in so far as that Act itself or some other federal 
statute does not make provision.

Interpretation.

Betinil Ions.

2. In this Act, unless the context otherwise requires,—
(1) 4 any Act; or ‘ any other Act/ includes any Act passed 

or to Ih* passed by the Parliament of Canada, or any Act passed 
by the legislature of the late province of Canada, or passed or 
to Ite passed by the legislature of any province of Canada, or 
passed by the legislature of any province now a part of Canada 
before it was included therein ;

Origin of sec. 2]—See. 3, Code of 1892, 63-64 Viet., ch. 46, sec. 3; 
1 Edw. VII, ch. 41, sec. 11; 6 Edw. VII. ch. 4, sec. 4; 6-7 Edw. VII, 
ch. 8; 6-7 Edw. VII, ch. 9; 7-8 Edw. VII. ch. 10, sec. 4; 3-4 Geo. V. 
eh. 13, sec. 3.

Same words elsewhere in Code]—Where the same words occur in 
different sections of the Code they should be given the same meaning 
unless a contrary intention appears. R. v. Romer, 23 Can. Cr. Cas. 23,"
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Interpn tutwn under prior Code\—Where tt jn«1 i«aÎHI interpretation 
bad been placed upon a section of the Code prior to the re-enaetment 
in R.S.C. 1906, eh. 146, without material change, Parliament presumably 
recognizes and adopts such interpretation. Hoc see. 7 of the Act. 
respecting the Revised Statutes of Canada, 1906. It would not lu* safe 
to draw the conclusion that, liecause Parliament placed in the revision 
the section under a different title, it was its intention that the section 
should receive an interpretation other than that previously adopted by 
the Courts. R. v. Hhing, 17 Can. Cr. Cas. 46.1, 20 Man. L.R. 214.

Interpretation of penal statute* genera Up]—Beal, on Cardinal Rules 
of Legal Interpretation, 44.1, says : A penal statute is to lie interpreted, 
like any other instrument, according to the fair common sense meaning 
of the language used.

Penal statutes should Is* construed strictly so that no eases shall hr* 
held to lie reached by them but stick as are within both the spirit and 
letter of such laws.

If there are two possible interpretations of a |*onal clause in a 
statute, one which would mitigate and the other which would aggravate 
the penalty, we ought to adopt that which will impose the smaller sum.

If there is a reasonable interpretation which will avoid the penalty 
in any particular case, it must he adopted.

If the words are merely equally capable of an interpretation that 
would, and one that would not, inflict the penalty, the latter must 
prevail. R. v. Eaves, 21 Can. Cr. Cas. 2.1 at .12; London County Council 
v. Aylesbury Dairy Co. 11899], 1 Q.B. 106; Blackpool v. Johnson 
11902], 1 K.B. 646.

The Court must see that the thing charged as an offence under a 
statute is within the plain meaning of the words used : Dyke v. Elliott 
(1872), L.R. 4 P.C. 184, at p. 191 ; R. v. Cohen (1915), 24 Cun. Cr. Cas. 

2.18 at 241, .1.1 O.L.R. .140.

(2) * Attorney General ’ means the Attorney General or 
Solicitor General of any province in Canada in which any pro
ceedings are taken under this Act, and, with respect to the 
Northwest Territories and the Yukon Territory, the Attorney 
General of Canada;

Attorney-General*—An aiding Attorney (louerai is In a very different 
position to that of a deputy or agent of the Attorney-General. He is 
the Attorney-General for the time l»eing, and clothed by statute (in 
British Columbia) with all the powers and authority of the office. 
R. v. Faulkner, 19 Can. Cr. Cas. 47, 16 R.C.R. 229, per Macdonald, C.J.A.

(3) ‘ hanker ’ includes any director of any incorporated bank 
or hanking company:
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(4) ‘ bank-note ’ includes all negotiable instruments issued 
by or on behalf of any person, body corporate, or company 
carrying on the business of banking in any part of the world, 
or issued by the authority of the Parliament of Canada, or any 
governor or other authority lawfully authorized thereto in any 
of His Majesty’s dominions, or by the authority of any foreign 
prince, or state or government, and intended to be used as 
equivalent to money, either immediately upon their issue or at 
some time subsequent thereto, and all bank bills and bank post 
hills;

(.7) ‘cattle’ includes any horse, mule, ass, swine, sheep or 
goat, as well as any neat cattle or animal of the bovine species, 
and l>v whatever technical or familiar name known, and shall 
apply to one animal as well as to many ;

(6) ‘ chief constable ’ includes the chief of police, city mar
shal or other head of the police force of any city, town, incor
porated village or other municipality, district or place, and in 
the province of Quebec, the high constable of the district, and 
means any constable of a municipality, district or place which 
has no chief constable or deputy chief constable;

(7) ‘court, of ap|ieal ’ includes,
(n ) in the province of Ontario, the Court of Appeal for 

Ontario,
(6) in the province of Quebec, the Court of King's Bench, 

appeal side.
(r) in the provinces of Nova Scotia and New Brunswick, 

the Supreme Court in banc,
(rl ) in the province of British Columbia, the Court of 

Appeal,
(d) in the province of Prince Edward Island, the Supreme

Court,
(e) in the province of Manitoba, the Court of Appeal,
(/) in the provinces of Saskatchewan and Alberta, the 

Supreme Court of the Northwest Territories in banc, 
until the same is abolished, and thereafter such court 
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as is by the legislature of the said provinces respec
tively substituted therefor;

(g) in the Yukon Territory, the Supreme Court of Canada ;

(8) ‘ copper coin ’ includes any coin of bronze or mixed metal 
and every other kind of coin other than gold or silver ;

(A) ‘ deputy chief constable ’ includes deputy chief of police, 
deputy or assistant marshal or other deputy head of the police 
force of any city, town, incorporated village, or other munici
pality, district or place, and, in the province of Quebec, the 
deputy high constable of the district ;

(10) * district, county or place,’ includes any division of any 
province of Canada for purposes relative to the administration 
of justice in the matter to which the context relates ;

M District " or 1 rounty ”1—As to summary conviction matters, see 
also sec. 705.

(11) 1 document of title to goods ’ includes any bill of lading, 
India warrant, dock warrant, warehouse-keeper’s certificate, 
warrant or order for the delivery or transfer of any goods or 
valuable thing, bought and sold note, or any other document 
used in the ordinary course of business as proof of the possession 
or control of goods, authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor of such 
document to transfer or receive any gisais thereby represented 
or therein mentioned or referred to;

“ Document ”]—R<*o secs. 71$, 705 (c).

(12) ‘ document of title to lands’ includes any deed, map, 
paper or parchment, written or printed, or partly written and 
partly printed, being or containing evidence of the title, or any 
part of the title, to any real property, or to any interest in any 
real property, or any notarial or registrar’s copy thereof, or any 
duplicate instrument, memorial, certificate or document author
ized or required by any law in force in any part of Canada 
respecting registration of titles, and relating to such title;

8
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(13) ‘every one/ 1 person,* ‘owner/ and other expressions 
of the same kind include His Majesty and all other public bodies, 
bodies corporate, societies, companies, and inhabitants of coun
ties, parishes, municipalities or other districts in relation to 
such acts and things as they are capable of doing and owning 
respectively ;

“Everyone”; “person.”]—“Everyone” is an expression of the 
same kind as “ person," and therefore includes bodies corporate unless 
the context requires otherwise. Union Colliery Co. v. R. (1900), 4 Can. 
Cr. Cas. 400, 31 Can. 8.C.R. 81. The expression “ everyone " is, 
whether in a legal or popular sense, a wider term than the word 
“ person," and in the case of Pharmaceutical Hociety v. London and 
Provincial Supply Association, 5 App. Cas. 857, Lord Hellwrne says:
“ There can be no question that the word, “ person ” may, and I should 
be disposed myself to say prima facie does, in a public statute include 
a person in law; that is, a corporation as well as a natural person.* 
That if a statute provides that no person shall do a particular act 
except on a particular condition, it is prima facie, natural and reason
able (unless there lie something in the context, or in the manifest 
object of the statute, or in the nature of the subject-matter, to exclude 
that construction) to understand the legislature as intending such 
persons, as, by the use of proper means, may be able to fulfil the 
condition ; and not those who, though called " person " in law', have 
no capacity to do so at any time, by any means, or under any 
circumstances, whatsoever."

(14) ‘ explosive substance ’ includes any materials for making 
an explosive substance ; also any apparatus, machine, implement 
or materials, used or intended to be used, or adapted for causing 
or aiding in causing, any explosion in or with any explosive 
substance ; and also any part of any such apparatus, machine 
or implement ;

(15) ‘form’ means a form in Part XXV. of this Act. and 
‘ section ’ means a section of this Act ;

(16) ‘ indictment ’ and ‘count’ respectively include infor
mation and presentment as well as indictment, and also any 
plea, replication or other pleading, any formal charge under 
see. 873A, and any record ;

“Count”]—By hoc. 951 every "count" nIihII be divisible. This 
includes an information on a summary trial. R. v. Coolen, 36 N.8.R. 510, 
8 Can. Cr. Cas. 157.

• 0
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(17) 1 intoxicating liquor ’ moans ami iucludes any alcoiioliu. 
spirituous, vinous, fermented nr other intoxicating liquor, or 
any mixed liquor a part of which is spirituous or vinous, fer
mented or otherwise intoxicating, and any such liquor shall be 
presumed to la; intoxicating if it contains more than two and 
one-half |>cr cent, of proof spirits.

(18) ‘ justice ’ means a justice of the peace, and includes 
two or more justices, if two or more justices act or have juris
diction, and also a police magistrate, a stipendiary magistrate 
and any person having the power or authority of two or more 
justices of the peace ;

(19) ‘loaded arms’ includes any gun, pistol or other arm 
• loaded with gunpowder, or other explosive substance, and ball,
shot, or slug or other destructive material, or charged with 
compressed air and ball, shot, slug or other destructive material ;

(20) ‘ military law ’ includes the Militia Act and any orders, 
rules and regulations made thereunder, the King’s Hegulatious 
and Orders for the Army; any Act of the United Kingdom or 
other law applying to His Majesty’s troops in Canada, and all 
other orders, rules and regulations of whatsoever nature or kind 
to which His Majesty’s troops in Canada are subject;

(21) ‘municipality’ includes the corporation of any city, 
town, village, county, township, parish or other territorial or 
local division of any province of Canada, the inhabitants whereof 
are incor|>orated or have the right of holding property for any 
purpose ;

“ Municipality ”]— By the Interpretation Act, R.8.C. 1906, ch. 1, hoc. 
34 (17), the name commonly applied to any country, place, body, 
corporation, society, officer, functionary, person or thing, means such 
country, place, body, corporation, society, officer, functionary, person 
or thing, although such name is not the formal and extended designation 
thereof.

(22) ‘newspaper/ in the sections of the Act relating to 
defamatory libel, means any paper, magazine or periodical con
taining public news, intelligence or occurrence», or any remarks

10
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or observations tlieruoii, prinlod for -ale ami |iulilialiotl periodi
cally or in parts or numbers. at interval* not «'weeding tliirty- 
one days lad ween fliv publication of am two kiivIi p*|K'rs, part* 
or lliiinla'iK, anil also am |ia|a'r. magazine or |«eriodicel |irinlv<l 
in order to la' di*|M'raed and miiilv public. weekly or oftaner, or 
at intervale not rxueeding thirty-one dins, mid voiilaining only 
or principally advertisement* ;

(2.'1) ‘night’ or ‘night lime’ means the interval betwevm 
nine o'clock in tin1 afternoon ami six o'clock in the forenoon of 
the following day, and 1 day ’ or 1 «lav time ’ includes the interval 
ladween six o’clock in tin1 forenoon and nine o'clock in the after
noon of the seme day ;

(24) ‘offensive weapon’ or ‘weapon* includes any gun or 
other firearm, or air-gun. or any part thereof, or any sword, 
sword blade, bayonet, pike, pike-head, spear, spear-head, dirk, 
dagger, knife, or other instrument intended for cutting or stab
bing, or any metal knuckles, or other deadly or dangerous 
wea|x>n. and any instrument or thing intended to be used as a 
weapon. and all ammunition which may be used with or for 
any weajwn ;

(15) ‘Part’ means a Part of this Act:

(2t>) ‘peaoe officer’ includes a mayor, warden, reeve, sheriff, 
deputy sheriff, sheriff’s officer, and justice of the |ieaoo. and also 
the warden, deputy warden, instructor, keeper, guard, or any 
other officer or permanent employee of a penitentiary and the 
gaoler or keeper of any prison and any police officer, police 
constable, bailiff, constable or other person employed for the 
preservation and maintenance of the public peace or for the 
service or execution of civil process:

(2Î) ‘public department’ includes the Admiralty and Wai 
Department, and the Ministry of Munitions of His Majesty 
and also any public department or office of the Government of 
Canada, or of the public or civil service thereof, or any branch 
of such department or office ;

| As amended by Order-iu-Couneil, February 24. 1917, under 
the War Measures Act, 1!I14.1
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(28) * public stores ’ includes all stores under the care, super
intendence or control of any public department as herein defined, 
or of any person in the service of such department ;

(211) * public officer ’ includes any inland revenue or customs 
officer, officer of the army, navy, marine, militia. Royal North
west mounted police, or other officer engaged in enforcing the 
laws relating to the revenue, customs, trade or navigation of 
Canada ;

Public officer]—The phrase “ public officer " may 1m» traced to the 
Fifth Report (1840) of the Commissions on Criminal Law (Eng.), 
pp. 40, 47 and to Stephen’s Digest of Criminal Law, 3rd ed., 82.

A “ public officer ” is one who discharges any duty in which the 
public are interested, for which he is paid out of moneys provided for 
the public service, and must either be a “ judicial ” or a “ ministerial ” 
urttc , 1 V Wlulakrr l IM4), I" <■'. An 1 Ml

(HO) ‘ prison ’ includes any penitentiary, common gaol, public 
or reformatory prison, lock-up, guard room or other place in 
which persons charged with the commission of offences are 
usually kept or detained in custody ;

(31) ‘ prize fight ’ means an encounter or fight with fists or 
bands, between two |>ersons who have met for such purpose by 
previous arrangement made by or for them ;

" Prize-fight "|—See sers. 104, 105.

(32) ‘ property ’ includes
(а) every kind of real and personal property, and all deeds

and instruments relating to or evidencing the title 
or right to any property, or giving a right to recover 
or receive any money or goods,

(б) not only such property as was originally in the posses
sion or under the control of any person, but also any 
property into or for which the same has been con
verted or exchanged and anything acquired by such 
conversion or exchange, whether immediately or 
otherwise,

12
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(c) any postal card, [Kistage stamp or other stamp issued or 
prepared for issue hy the authority of the Parliament 
of Canada, or of the legislature of any province of 
Canada, for the payment to the Crown or any cor- 
|K>rate body of any fee, rate or duty, and whether 
still in the possession of the Crown or of any person 
or <iir|airation :

(33) 1 shipwrecked person ’ includes any person belonging to. 
on board of. or having quitted any vessel wrecked, stranded or 
in distress at any plaie in Canada ;

(34) ‘stores’ includes all goods and chattels, and any single 
store or article;

(36) ‘ superior court of criminal jurisdiction’ means and 
includes,

(fl) in the province of Ontario, the High Court of Justice 
for Ontario,

(6) in the province of Quebec, the Court of King's Bench, 
(c) in the provinces of Nova Scotia, New Brunswick, anil 

British Columbia, the Supreme Court,
(if) in the province of Prince Kdward Island, the Supreme 

Court of Judicature,
(it) in the province of Manitoba, the Court of Appeal or 

the Court of King’s Bench (Crown side),
(/) in the provinces of Saskatchewan and Alberta, tin 

Supreme Court of the Northwest Territories, until 
the same is abolished, and thereafter such court 
as is by the legislatures of said provinces respectively 
substituted therefor.

(</) in the Yukon Territory, the Territorial Court;

(36) ‘territorial division’ includes any county, union of 
counties, township, city, town, pariah or other judicial division 
or place to which the context applies;

(3Î) ‘testamentary instrument’ includes any will, codicil, or 
other testamentary writing or appointment, as Well during the 
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life of the testator whose testamentary disposition it purports to 
be as after his death, whether the same relates to real or personal 
property, or Isith ;

(;tK) 1 trade combination " means any combination la-tween 
masters or workmen or other (wisoiis for regulating or altering 
the relations lietwis-n any |iersons ls-ing masters or workmen, 
or the conduct of any master or workman in or in res|iect of his 
business or employment, or contract of employment or service:

'• Trade ComUmalion "]—See sees. -HW1-504, BRI, 101-,

(3!l) • trustee ’ means a trustee on some express trust created 
by some deed, will or instrument in writing, or by parole, or 
otherwise, and includes the heir or personal representative of 
any such trustee, and every other person upon or to whom the 
duty of such trust has devolved or come, whether by appointment 
of a court or otherwise, and also an executor or administrator, 
and an official manager, assignee, liquidator or other like officer 
acting under any Act relating to joint stock companies, bank
ruptcy or insolvency, and any jierson who is, by th law of the 
province of Quebec, an administrateur or fidéicommissaire ; and 
* trust ’ includes whatever is by that law an administration or 
fidéirommis;

(40) 1 valuable security " includes any order, exchequer acquit
tance or other security entitling or evidencing the title of any 
person to any share or interest in any public stock or fund, 
whether of Canada or of any province thereof, or of the United 
Kingdom, or of (treat Britain or Ireland, or of any British 
colony or possession, or of any foreign state, or in any fund of any 
body corporate, company or society, whether within Canada or 
the United Kingdom, or any British colony or possession, or in 
anv foreign state or country, or to any deposit in any savings 
bank or other bank, and also includes any debenture, deed, bond, 
bill, note, warrant, order or other security for money or for 
payment of money, whether of Canada or of any province thereof, 
or of the United Kingdom, or of any British colony or possession, 
or of any foreign state, and any document of title to lands or 
goods wheresoever such lands or goods are situate, and any stamp 
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or writing which secures or evidences title to or interest in uii) 
chattel personal, or any release, receipt, discharge or other instru
ment, evidencing payment of money, or the delivery of any 
chattel personal ;

Valuable securityJ- The true criterion as to whether a document 
is an order for payment of money or only a request., is, whether, if the 
instrument were genuine, ami the person to whom it was directed paid 
it, he could recover the amount from the party by whom the order was 
given, or charge it to him, for if such be the case it is an order. 
R. v. Carter, 1 Cox 172; R. v. Ferguson, 1 Cox 241; R. v. Dawson, 

I "X Mi H. a 11\Kin, I Dm <•<• I; ■ BM, II 1
it \. Tilke, 17 I «’ «V B. HI

A lien note is a “ valuable security," R. v. Wagner, 6 Can. Cr. Cas. 
113. Where the value of the security is material to the offence, Code 
sec. 4 fixes a mode of determining it, for the purposes of the offence.

A document may be a “ valuable security ” within sec. 90 of 24 and 
25 Viet., c. 96, the Larceny Act, 1861 (Imp), although invalid as the 
instrument it purported to be; it is not open to persons to obtain an 
acquittal on the ground that there was a defect in -the document which 
might have made that document invalid if they had attempted to make 
use of it. R. v. Graham (1913), 8 Cr. App. R. 149.

In R. v. Prentice, 23 Can. Cr. Cas. 436, 7 A.L.R. 479, the charge 
was of fraud in obtaining a " valuable security ” to wit, a cheque or 
order on a bank not shown to be for the entire fund. It was argued 
for the accused that whereas the opening words of sub-sec. 40 are “ any 
order, exchequer, acquittance or other security entitling or evidencing 
the title of any person to any share or interest in any public stock or 
funds, etc., or in any fund of any body corporate, company or society, 
etc.” and it then soys: “Or to any deposit in any savings bank or 
other bank,” the use of the words “ any share or interest in ” in the 
first case go to show' that, these words not being repeated before the 
word “deposit,” the intention was not to cover any share or interest 
in a deposit, but a deposit as a totality. Beck, J., held this argument 
not sound. (23 Can. O. Cas. at 447). He said: “The expression 
‘ share or interest * does not mean merely any kind of an interest, 
share being taken in the sense of an interest only coupled with the 
idea of proportion, but means a share—in the sense in which it is used 
in speaking of a share in the capital stock of a company—or other 
interest of a like nature, such as stock, funded exchequer bills, or funded 
securities guaranteed by the Government. In this view' the comparison 
or contrast is between * deposit1 and 1 shore or interest.* not ‘ any public 
stock or fund*; and ‘any share or* other ‘interest* of a like nature 
is then seen to be in the same category as ‘ any deposit,* and each is a 
totality in the same sense, and then, as the greater includes the less, 
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and the whole includes all its parts, to both ' any share or interest ' 
and to ‘any deposit ' may Ik* added the words ‘or any part thereof or 
interest therein.’ ”

(41) ‘wreck’ include* the cargo, stores and tackle of any 
vessel and all parts of a vessel separated therefrom, and also 
the property of shipwrecked j>ersona;

(42) ‘ writing’ includes any mode in which, and any material 
on which, words or figures, whether at length or abridged, are 
written, printed or otherwise expressed, or any map or plan is 
inscribed.

14 Writing "]—See also the Interpretation Act, R.8.C. 1906, eh. 1, 
sec. 34.

(43) ‘in Part XII and in Parts XXII. XXIII and XXIV 
of this Act ‘ Part III ’ means such section or sections of the 
said Part as are in force by virtue of any proclamation in the 
place or places with reference to which the Part is to lie construed 
and applied ; and 1 a commissioner ’ means a commissioner under 
Part III.

Post card a chattel.—Value.

3. For the purpose of this Act a postal card or any stamp 
referred to in the last preceding section shall be deemed to lie a 
chattel, and to lie equal in value to the amount of the postage, 
rate or duty expressed on its face in words or figures or both.

Origin]—Code of 1892, sec. 3, sub-sec. (P).
Postal offences generally]—See Code secs. 3. 207, 209, 265, 364, 365, 

366, 407, 451, 510D, 516, 538, 850, 867, 869. and the Post Office Aot, 
R.8.C. 1906, ch. 66.

Valuable security.

4. Valuable security shall, where value is material, be deemed 
to be of value equal to that of the unsatisfied money, chattel 
personal, share, interest or deposit, for the securing or payment 
of which, or delivery or transfer or sale of which, or for the 
entitling or evidencing title to which, such valuable security is 
applicable or to that of such money or chattel personal, the
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payment or delivery of which is evidenced hy such valuable 
security.

On pin}—Code of 1892. see. 3.
“ VatuabU ifcurity "]—See. 4 is spe< tally referred to in l'srt XVI, 

dealing with summary trials, and it is declared in see. 771, sub-see. (2). 
that she re the value of any valuable security is necessary to lie deter
mined (for the |tur|M>ses of Part XVI) it shall lie reckoned in the 
manner prescribed hy sec. 4. Sec. 773 gives special jurisdiction to 
certain tribunals where the value of the property stolen, unlawfully 
received, or obtained by false pretenses, does not excis'd *10. A similar 
condition applies to jurisdiction under sec. 777 (5) and see sec. 782.

Value is also important under sec. 387, where the charge is of theft 
of something worth more than *200, and it is sought to make the 
accused liable for the added punishment which sec. 387 provides for 
such cases.

As to what is a “valuable security” see sec. 2, sub-sec. (40).

Finding Indictment. Possession.—Joint possession.

5. In this Act, unless the context otherwise requires,—
(») linding the indictment includes also exhibiting an

information and making a presentment;
(6) having in one's possession includes not only hating in 

one’s own personal possession, but also knowingly
(i) having in the actual possession or custody of any

other |tcrson, and
(ii) having in any place (whether belonging to or

occupied by one’s self or not) for the use or 
benefit of one's self or of any other person.

2. If there are two or more |>ersona, and any one or more of 
them, with the knowledge and consent of the rest, has or have 
anything in his or their custody or possession, it shall be deemed 
and taken to lye in the custody and possession of each anil all 
of them.

"Having in possession " | — As to the offence of receiving stolen 
property, see secs. 396-403, 993, 994. As to unlawful possession of 
posts, gates, underwood, etc., see sec. 395.

Meaning of expressions In other Acts.

6. In every case in which the offence dealt with in this Art 
relates to the subject, treated of in any other Act the words and
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expressions used herein in respect to such olTenee shall have the 
meaning assigned to them in suoh other Act.

Origin | See. 4, Cod# of 1892.

< nr mi I knowledge.

7. Carnal knowledge is complete upon penetration to any, 
even tlie slightest degree, and even without the emission of seed.

Origin]—See 4A in Code of 1892 as amended 1893; R.S. 1886, eh. 
174, see. 226.

Comal knowledge]—For offences involving unlawful carnal 
knowledge, see secs. 298 et /teg.

PART I.
Gen seal.

Application of this Act.

This Art not to aifert H. M. ferres.

8. Nothing in this Act shall affect any of the laws relating to 
the government of His Majesty’s land or naval forces.

Origin]—Code of 1892, ace. 983.
Canadian Jurisdiction over extra-territorial Admiralty offences]— 

See 12-13 Viet., Imp. ch, 96. see. 1 and 2; 18-19 Viet., Imp. ch. 91, 
arc. 21; 23-24 Viet., Imp., ch. 122; 28-29 Viet., Imp., ch. 63; Merchant 
Shipping Amendment Act, 30-31 Viet. (Imp.), ch. 124, arc. 11; Courte 
(Colonial) Jurisdiction Act, 1874; 37 Viet.. Imp., ch. 27; Territorial 
Waters Jurisdiction Act, 1878, 41-42 Viet., Imp., ch. 73; 53-54 Viet., 
Imp., ch. 37 ; Merchant Shipping Act, 57-58 Viet.. Imp., ch. 60, area. 
687 and 688; Merchant Shipping Acta, 1894-1914, Imp.

Application of Art to Saskatchewan, Alberts and the Territories.

9. Except in so far as they are inconsistent with the North
west Territories Act and amendments thereto as the same existed 
immediately before the first day of September, one thousand 
nine hundred and five, the provisions of this Act extend to and 
are in force in the provinces of Saskatchewan and Alberta, the 
Northwest Territories, and, except in so far as inconsistent with 
the Yukon Act, the Yukon Territory.
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OriginJ—Code of 1892, sec. 983. «%
Yukon and North-West Territories]—In the Yukon the provisions of 

the Yukon Act are to prevail, see R.8.C. 1906, eh. <13, amended 1907, eh. 
53, 1908, eh. 70; 1909, eh. 37; 1912, eh. GO.

By see. 105 of the Yukon Act, eh. 03, R.H.C. 1900, it is provided 
that certain persons, including “ every commissioned officer of the Royal 
North West Mounted Police shall, er officio, have, possess and exercise 
all the powers of a justice of the peace or of two justices of the peace 
under any laws or ordinances, civil or criminal, in force in the Territory.”

By sec. 89 of the said Act, authority is given to the (iovernor-in- 
eoune.il to appoint police magistrates for Dawson and Whitehorse in 
the Territory, who shall reside at those places respectively and shall 
ordinarily exercise their functions there, hut who shall have jurisdiction 
respectively in such portions of the Territory ns are defined in their 
commissions.

By sec. 777 of the Criminal Code, sub-sec. (2), the provisions of 
the section are made to apply to police magistrates in the Yukon and 
to judges of the Territorial Court.

But the extended jurisdiction so given by Criminal Code, sec. 777, 
sub-sec. (2), to “ police and stipendiary magistrates of cities and incor
porated towns ” to try with the consent of the accused, is intended to 
apply only to a special kind of police or stipendiary magistrate whose 
official capacity is designated in terms conforming to the statute, and 
not to magistrates for a whole province or judicial district with merely 
consequent jurisdiction for a city or incorporated town within the 
territorial limits. A commissioned officer of the R.N.W. mounted police, 
not being a police magistrate in the Yukon Territory, has no jurisdic
tion to try an offence of theft of over $10, and the consent of the 
accused could not confer such jurisdiction: The King v. Brcckenridge. 
7 Can. Cr. Cas. 116. R. v. Kolember, 22 Can. Cr. Cas. 341.

The speedy trials clauses, Part XVIII, secs. 822-842, do not apply 
to the Yukon Territory or to the North-West Territory. Sec. 822.

For special provisions governing the practice in the present North 
West Territories, with the exception of the Yukon Territory, see the 
N.W.T. Act, R.S.C., ch. 62, secs. 36-59.

R.N.W. Mounted Police]- The Royal North-West Mounted Police 
force exercises jurisdiction in Alberta and Saskatchewan and the north
ern part of Manitoba as regards police duties and the enforcement of 
both Federal and Provincial laws by special arrangement with these 
provinces. In the Yukon Territory and the North-West Territories 
the R.N.W. police force is under the direct authority of the Government 
of Canada, which has charge of the enforcement of the criminal law 
in these Territories.
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Application of the Criminal hnn of Hot/hind.

C riminal law of England applicable to Ontario.

10. The criminal law of England, as il existed on the seven
teenth day of àSeptemlter, one thousand seven hundred and ninety- 
two, in so far as it has not been repealed by any Act of the Parlia
ment of the United Kingdom having force of law in the province 
of Ontario, or by any Act of the Parliament of the late province 
of Upper Canada, or of the province of Canada, still having 
force of law, or by this Art or any other Act of the Parliament 
of Canada, and as altered, varied, modified or affected by any 
such Act, shall he the criminal law of the province of Ontario.

Origin]—R.R.C. 1886, eh. 144, see. 1 ; 40 Geo. Ill (Upper Canada), 
ell. 1.

Adoption of English Criminal law in Ontario|—After the Treaty 
of Paris in 1763, by which the French possessions in North America 
were ceded to Great Britain, a Royal Proclamation was issued on 7th 
October, 1763, introducing the law of England, both civil and criminal, 
into the whole of the ceded territory, and forming a portion of it, lying 
towards the East, into the Province of Quebec. The Governor of the 
new colony received power and direction “ so soon as the state and 
circumstances of the colony would admit thereof, to summon and call 
a General Assembly,” but until this was done, the Governor and council 
were invested with “ authority to make such rules and regulations as 
should appear to l»e necessary for the peace, order and good govern 
ment of the Province.” In 1774 the Quebec Act, 14 Geo. Ill, c. 83, was 
passed, by which French law was re-introduced in civil matters and 
the limits of the Province of Quebec were enlarged, so as to include 
the whole of the territory afterwards formed into Upper Canada. The 
Quebec Act produced dissatisfaction, especially among the British 
colonists, and in 1791, the Imperial Act, 31 Geo. Ill, eh. 31, was passed 
by which the Province of Quebec as it then existed was divided into 
the two provinces of Upper Canada and Lower Canada ; the powers of 
the legislation of the Governor-in-council were taken away; and a 
legislature was granted to each Province, consisting of a Governor, 
a Legislative Council, and a Legislative Assembly. R.8.O. 1914, vol. 3, 
p. CXL. 11.

The Legislature of Upper Canada, in 1800, by the statute 40 Geo. 
Ill, c. 1, affirmed the introduction of the criminal law of England, as 
it stood on the 17th day of September, 1792, “ and as the same has 
since been repealed, altered, varied, modified or affected by any Act 
of the Imperial Parliament having force of law in Upper Canada, or 
by any Act of the Parliament of the late Province of Upper Canada, 
or of the Province of Canada, still having force of law, or by the
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Consolidated Statutes relating to Upper Canada exclusively, or to the 
Province of Canada." See B. v. Malloy, 4 Can. Cr. Cas. 116. That 
enactment was consolidated in the B.S.C., 1886, c. 144, s. 1 (now Code 
sec. 10), A similar provision of the Legislature of British Columbia 
introducing into that Province the English criminal law as it stood on 
the 19th day of November, 1858, liecame s. - of R.S.C., 1886, ch. 144, 
(now Code sec. 11).

The Ontario law dealt with by the Upper Canada statute of 1800 
and by the present sec. 10 of the Code makes no mention of ordinances 
passed by the old Province of Quebec in the few years' interval between 
the Quebec Act, 1774, and the institution of the Province of Upper 
Canada, and these ordinances are presumably excluded.

In the Royal Proclamation issued in 1763 it was declared that power 
had been given the governors of the colonies therein referred to (Quebec, 
as it was then called, being one) "to enact and constitute, with the 
advice of our said councils respectively, courts of judicature and public 
justice within our said colonies for the hearing and determining all 
causes, as well criminal as civil, according to law and equity, and as 
near as may be agreeable to the laws of England with liberty to all 
persons who may think themselves aggrieved by the sentences of such 
courts in all civil cases to appeal under the usual limitations and 
restrictions to us in our Privy Council.”

The Quebec Act of 1774 (14 Geo. Ill, ch. 83), it was by s. 11 con
tained the following: " And whereas the certainty and lenity of the 
criminal law of England, and the benefit and advantages resulting from 
the use of it, have been sensibly felt by the inhabitants from an experi
ence of more than nine years, during which it has been uuiformly admin
istered. Be it therefore further enacted by the authority aforesaid, 
that the same shall continue to be administered and shall he observed 
as lawr in the Province of Quebec, as well in the description and quality 
of the offence, as in the method of prosecution and trial, and the 
punishments and forfeitures thereby inflicted to the exclusion of every 
other rule of criminal law or mode of proceeding thereon which did 
or might prevail in the said province before the year 1764 anything 
in this Act to the contrary thereof in any respect notwithstanding.”

The '* Province of Quebec” in 1774 meant the territory afterwards 
known as Upper and Lower Canada, and what is known now as the 
Provinces of Ontario and Quebec.

By this legislation the criminal law of England, at least so far as 
adapted to the circumstances of the colony, became the law of the then 
Province of Quebec. This law included not only the common law, but 
a considerable body of the statute law scattered through various statutes 
passed from the time of Henry III to the time of George III.

Many Imperial statutes relating to the criminal law which were in 
force in England in 1764 or the later date of 1792, adopted for Ontario, 
have since been repealed by the Imperial Parliament ; but it would 
seem that the repeal as to Ontario must be under Canadian law sub- 
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sequent to the Quelx'e Act or by an Imperial statute expressly applying 
to this country.

Vankouglmel, C., in an Ontario ease, said: “While 1 admit the 
jHtwer of the Imperial legislature to apply by express words their 
enactments to this country, I will never admit that without express 
words they do apply or are intended to so apply.” Pen ley v. Beacon 
Assurance Co., 10 Or. at p. 428.

In view of the origin of Code sec. 10, it is submitted that the 
section is to la- construed in a like manner as the Quebec Aot and the 
Upper Canada statute of 1880, from which it originates. The words 
“ criminal law of England ” will not cover everything which was indict
able in 1792 as a crime in England, but will be interpreted in the 
general way in w’hich the term originally used and so as to exclude 
statutes, and possibly a part of the common law also, the provisions 
of which were (to use the words of Robinson, C. J., in Shea v. Cheat,
2 U.C.Q.B. 211, “ inapplicable to any state of things that ever existed 
here.” And see R. v. McCormick, 18 U.C.Q.B., 131 ; Code sec. 589, and 
note to same.

In Shea v. Choat, 2 U.C.Q.B. 211, it was held that the statute 5 Eliz., 
e. 4, is not in force in Ontario, but the statute 20 Geo. II, c. 19, is, 
though both statutes are of a date long anterior to the introduction of 
the English law' in this Province. In giving judgment, Robinson, C. J.. 
said, in reference to the 5 Eliz., c. 4, that “ it cannot possibly admit of 
doubt that its provisions are inapplicable to any state of things that 
ever existed here. A clause here and there might be carried into effect 
in this colony, or anywhere, from the general nature of their pro
visions, but that is not sufficient to make such a statute part of our 
law*, when the main object and tenor of it is wholly foreign to the 
nature of our institutions, and is, therefore, incapable of being carried 
substantially and as a whole into execution.” (Ibid, at 221.)

In Reg. v. Mercer, 17 U.C.Q.B. 602, it was held that 5 and 6 Edw. 
VI, c. 16, against buying and selling public offices, is in force in 
Ontario, under 40 Geo. Ill, c. 1, as part of the criminal law of England, 
as well as by virtue of the Imperial statute 49 Geo. Ill, ch. 126. See 
now Code sec. 162.

The statute 32 Hy. VIII, ch. 9, prohibiting the buying of disputed 
titles subject to adverse possession, was held to lie operative in Ontario. 
Beasley v. Cahill, 2 U.C.Q.B. 320.

Criminal prosecutions for champerty and maintenance are obsolete 
in England, and it was recommended by the English Criminal Law 
Commissioners who drafted the Code upon which the Canadian Code 
was based, that a statute should be passed declaring them no longer 
indictable. (Fifth Report, pp. 34-39).

No criminal prosecution of the kind appears in contemporary law- 
reports in Canada, nor is tin* offence dealt with by the Canadian Crim 
inal Code. But it is a common law offence, and the invalidity of agree
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meut8 on the ground of champerty and maintenance has liecn frequently 
»et up on the ground both of the criminality and as l>oing against 
public policy. See Meloche v. Deguire, 34 Can. H.C.R. 24, 8 (’an. Cr.
Cas. 89.

Pre-Confederation provincial statutes] A pre-Confederation criminal 
law of a province becomes, after Confederation, subject to repeal only 
by the Dominion Parliament ; but the distinction between what is federal 
"Criminal law” and what is a regulation of a local provincial evil to 
he still dealt with by the province primarily as a matter of civil rights, 
is to be drawn by reference to the B.N.A. Act, 18(57. R. v. Halifax 
Tramway Co. (1898), 30 N.S.R. 468, Can. Cr. Cas. 424. It does not 
follow that it remains criminal law for federal purposes because the 
pre-Confederation statute had treated it as a matter of criminal law 
at a time when the province enacting it had complete legislative power 
over criminal as well ns civil matters. Ex parte Green, 35 N.B.R. 137, 
4 Can. Cr. Cas. 182. So also there may be subjects of police regula
tion which may properly be dealt with by the province until the Domin 
ion Parliament deals with them as part of the criminal law and so over
rides the provincial legislation in so far as the two statutes may conflict. 
Hudson v. South Norwich (1885), 24 Can. S.C.R. at 160; Blouin v. City 
of Quebec (1880), 7 Que., L.R., at 22.

“Criminal law” as a subject of legislative authority under the 
B.N.A. Act includes "laws purporting to deal with public, wrongs; that 
is to say, with offences against society rather than against the private 
citizen ” and not being merely a local, municipal, or police regulation. 
Ouimet v. Bazin (1912), 46 Can., S.C.R. 502; 20 Can. Cr. Cas. 458. 
Quong Wing v. The King. 6 W.W.R. 270, 49 Can. S.C.R. 440; 23 Can. 
Cr. Cas. 113.

Statutes passed by a province prior to its admission into Confedera
tion and which created new criminal offences would remain in effect in 
that province if not inconsistent with Dominion legislation until re
pealed by the Dominion Parliament. See R. v. Strong (1915), 43 N.B.R. 
190, 24 Can. Cr. Cas. 430, holding a pre-Confederation statute of New 
Brunswick making adultery an indictable offence, to be still operative 
in New Brunswick, although the Dominion Parliament had, in 1886, re
pealed the pre-Confederation statute of the province which dealt with 
the procedure on prosecution for the offence.

English criminal law in Quebec]—The Quebec Act, 1774, followed the 
cession made by the Treaty of Paris in 1763, and declared that the 
criminal law of England should be operative. This introduced the 
English common law as to crimes so far as adaptable in a ceded terri
tory and also the prior statutory English criminal law with the like 
limitation, but as to the statute law, sec. 589 now, in effect, provides that 
no prosecution shall take place under the English Acts (either before 
or subsequent) unless made applicable in express terms to British 
possessions so as to include Canada.
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A decision of the Supreme Court of Canada in 190.'$ in the civil case 
of Melodic v. Deguire, 34 Can. K.C.R. 24, 8 Can. Cr. Cas. 89, affirms the 
introduction of the offence of champerty in the Province of Quebec, as 
part of the criminal law under the Queliec Act, 1774. Kee also Price v. 
Mereier, 18 Can. H.C.R. 303; (liegerieh v. Flentot, 35 Can. 8.C.R. 327; 
Ncwswander v.(liegerieh, 39 Cnn. 8.C.R. 354 : Craigv.Thompson, 42 N.S.R. 
150. Champerty is not obsolete as a ground for setting aside the 
champertous contract. Power v. Phelan, 4 Dorion (Que.) 57; Hopkins 
v. Smith, 1 O.L.R. 659; Colville v. Small, 22 O.L.R. 33, and 22 O.L.R. 
426. It has been doubted whether a corporation can lie guilty of the 
common law offence of “ Maintenance."

In Oram v. Hutt [1914], 1 ch. 98, Lord Parker, of Waddiugton, said:
" It may well lie that a corporation cannot commit the common law 
offence of maintenance. ... I cannot doubt, however, that an 
agreement which if entered into by an individual would be void as an 
agreement to commit an illegal act would if entered into by a corpora
tion be similarly void, and if this is so, payments made pursuant to any 
such agreement would lie ultra vires unless they could be justified on 
other grounds.” In that case it was held that the payment of certain 
costs out of the funds of a trade union was, in the circumstances, 
obnoxious to the law of maintenance, and ultra vires.

Nova Scotia, New Brunswick and Prince Edward Island]—There 
arc no statutes, either Imperial or Canadian, expressly dealing with the 
introduction of English criminal law in the Maritime Provinces. The 
English common law as to crime became operative on the settlement of 
these provinces so far as it was applicable to local conditions. Uniacke 
v. Dickson, James, 287; Emerson v. Maddison [1906], A.C. 569; 
R. v. Burdell, 1 Old, 126; R. v. Porter, 20 N.S.R. SK.

For the purposes of introduction of English law, the Provinces of 
Nova Scotia and New Brunswick are considered as acquired by settle
ment, rather than by cession of Acadia under the Treaty of Utrecht 
in 1713. Uniacke v. Dickson, James (Nova Scotia), 287.

An English colony instituted at a place which was practically un
occupied does not, on being peacefully annexed to the British Domin
ions, absorb the law of England further than the latter is reasonably 
applicable to the circumstances of the colony. Cooper v. Stuart, 58 
L.J.P.C. 93. As to English statutes not expressly adopted in the colony 
and not expressly made applicable by any Imperial statute, sec Code 
sec. 589.

Prince Edward Island was admitted into the union by the Imperial 
Order-in-Council of June 26th, 1873 ; see Vol. 4, R.S.C., 1906, p. 3175.

Criminal law of England applicable to British Columbia.

11. The criminal law of England as it existed on the nine
teenth day of November, one thousand eight hundred and fifty- 
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eight, in so far as it has not been repealed by any ordinance or 
Act—still having the force of law—of the colony of British 
Columbia, or the colony of Vancouver Island, passed before the 
union of the said colonies, or of the colony of British Columbia 
passed since such union, or by this Act or any other Act of the 
Parliament of Canada, and as altered, varied, modified or affected 
by any such ordinance or Act, shall be the criminal law of the 
province of British Columbia.

Origin |—R.8.C. 1886, eh. 144, nee. 2.
Introduction of English criminal late in British Columbia]—By Royal 

Proclamation the English criminal law had been expressly proclaimed 
in the colony of British Columbia as of November 19, 1858. English 
criminal law continued the law of British Columbia except as varied 
by its colonial statutes down to the union with the Dominion of Canada 
in 1871. Sec. 11 of the Code is a declaration of its further continuance

British Columbia was admitted into the union by the Imperial 
Oriel in < u.n.r,i of Kaj lêtà, lift; eee Vet i. R.s.c. IMS, p. IMS

The Sunday Observance Act, 1865, as contained In the Laws of 
British Columbia Revised 1871, was the law in British Columbia at the 
time of the union, sec. 1 of that Act reading as follows:—“1. The law, 
statutory and otherwise, and the penalties for the enforcement thereof, 
as at present existing and in force in England for the proper observance 
of the Lord's Day, commonly called Sunday, as referred to in the 
schedule hereto, shall be deemed and taken to have been included in the 
proclamation made and passed on November 19, A.D. 1858, and to be 
of full force and effect in the said colony, with and under the same 
penalties mntatis mutandis in all respects as if the said laws had lieen 
specially mentioned and enacted in the said proclamation of the 19th 
day of November, A.D. 1858."

In the schedule to the Act the following appears:—‘‘29 Car. 11., 
eh. 7, so far as the same is applicable to the said colony." Sec. 55, sub
sec. 150, of the Municipal Act (ch. 170, 2 Geo. V, R.8.B.C. 1911), 
being held to be in its nature criminal law and ultra vires, as beyond 
the competency of the British Columbia legislature. (R. v. Waldon, 19 
B.C.R. 559, 6 W.W.R. 850, 20 Cr. Cas. 405), it may follow that in 
British Columbia 29 Car. II, ch. 7, is in force as well as the Lord's Day 
Act (Dominion) (ch. 155, R.S.C. 1906), by virtue of sec. 16 of the 
latter statute.

The office of breaking into a counting-house and stealing money 
therefrom as declared by the English statute 7-8 Geo. IV, c. 29, s. 15, 
was a part of the criminal law of British Columbia prior to its admis
sion into Confederation, and remains in force under Cr. Code, s. 11, 
subject to the change made by the Criminal Code as to the nature of
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the punishment. See Cr. Code, s. 460, re Dean, 48 Can. S.C.R. 235, 3 
W.W.R. 1037.

Champerty and maintenance]—The laws of maintenance and cham- 
perty as they existed in England on 19th November, 1858, are in force 
in British Columbia, and an agreement for a ehampertous consideration 
is absolutely null and void. The defence that an agreement is cham- 
pertous and therefore void is open to others than those who are parties 
to the agreement, ltriggs v. Flcutot, 10 B.C.R. 309, affirmed sub nom. 
Uiegerieh v. Fleutot, 35 Can. B.C.R. 327; Newswander v. Giegerich, 39 
Can. B.C.R. 354; and see eases cited under see. 10 supra “ English crim
inal law in Queliee," and eases cited under sec. 12, infra.

As to English statutes not expressly adopted in the province and 
not expressly made applicable by any Imperial legislation, see Code 
sec. 589.

Criminal law of Ragland applicable to Manitoba.
12. The criminal law of England as it existed oil the fifteenth 

day of July, one thousand eight hundred and seventy, in so far 
as it is applicable to the province of Manitoba, and in so far as 
it lias not been repealed, as to the Province, by any Act of the 
Parliament of the United Kingdom, or by this Act or any other 
Act of the Parliament of Canada, and as altered, varied, modified 
or affected, as to the Province, bv any such Act, shall la* the 
criminal law of the province of Manitoba.

Oriftin\—51 Vie*. Can. eh. 33, sec. 1.
Introduction of Knflliêh criminal hue in ManitobaI—Champerty as 

a criminal offence is to 1m* considered as having Income obsolete in 
England prior to 1870. and the older English criminal law of champerty 
consequently did not become part of the law' of Manitolm under the 
English Law Introduction Act. Thompson v. Wishart. (1910), 19 Man. 
L.R. 34ft; but see Meloehe v. Deguire, 34 Can. B.C.R. 24, 8 Can. Cr. 
Cas. 89.

The latter ease was discussed in Thompson v. Wishart, and emphasis 
laid on the words “ in so far as it applicable ” which appear in Code 
sec. 12. It will be observed that, these words do not appear in sees. 1ft 
and 11, which were consolidated from a different statute.

The Imperial Order-in-Council admitting Rupert's Land (by which 
name the territories of the Hudson's Bay Company were called) into 
the union was made on June 23, 1870, and sets forth the deed of sur
render made by the Hudson’s Bay Company to the Crown, dated Novem
ber 19, 1869, the text of which is to he found in Yol. 4, R.H.C. 1906, 
pp. 3143-3163; nnd see The Rupert's Land Act 1868, Imp., 31-32 Viet., 
ch. 105.
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The Manitoba Act 1870 (33 Viet., Can., ch. 3) made provision for 
the organization of the Province of Manitoba from part of the terri
tory bo surrendered and the establishment of its local government from 
and after the passing of the Order-in-Council of June 23, 1870. The 
boundaries were extended by the statute 44 Viet., Can., eh. 14, ami 
Canadian statutes 1912, eh. 32.

Alberta and Saskatchewan]—When the Provinces of Saskatchewan 
and Alberta were formed by the Saskatchewan and Alberta Acts, the 
North-West Territories Act ceased to apply to them, as by the North- 
West Territories Amendment Act passed at the same session of the 
Parliament of Canada, and which came into force on the same day as 
the Saskatchewan and Alberta Acts, namely, 1st Hoptemlier, 1905, the 
words “ North-West Territories " used in that Act were changed to 
mean only the territory north of those Provinces and the Province of 
Manitoba, excepting the Yukon Territory, but it was by the Saskatcl, 
ewan and Alberta Acts expressly provided that all laws, so far as they 
were not inconsistent with anything contained in those Acts, or where 
those Acts contained no provision intended as a substitute therefor ex
isting immediately before the coming into effect of those Acts in the 
Territories thereby established into Provinces, should continue in those 
Provinces as if those Acts had not been passed. R. v. Standard Soap 
Co., 12 Can. Cr. Cas. 290, at 295, ti W.L.R. 04.

The Provinces of Alberta and Saskatchewan were- established out 
of part of the Canadian territory previously known as the “North-West 
Territories." This was done by the Statutes of the Dominion of Canada 
assented to on July 20th, 1905, the “Alberta Act” being ch. 3 of 4-5 
Edw. VI. (Can.) and the “ Saskatchewan Act” Iteing ch. 42 of the 
same session. Each of' these Acts provides that all Courts of civil and 
criminal jurisdiction in the new province shall continue, subject, to 
change by competent authority, and that on the abolition of the 
“ Supreme Court of the North-West Territories ” and the constitution 
in either of the Provinces of a Superior Court of criminal jurisdiction, 
the procedure in criminal matters which then obtained in respect of 
the Supreme Court of the North-West Territories shall, until otherwise 
provided by competent authority, continue to apply to such Superior 
Court, and that the Governor-in-Council may at any time and from time 
to time declare all or any part of such procedure to be inapplicable to 
such superior court.

While the Supreme Court of Alberta has taken the place of the 
Supreme Court, of the N.W.T. in All»erta, it is an entirely different 
Court, and is not bound by decisions of that Court any more than it 
would be by the decisions of its sister Court of the Province of Sas
katchewan which occupies the same relation to the earlier Court. R. v. 
Thompson, 1 W.W.R. 277, 21 Can. Cr. Cas. 81 ; per Harvey, C. J.
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Effect of Act on Remedies.
CM remedy not suspended.

13. No civil remedy for any act or omission shall be sus
pended or affected bv reason that such act or omission amounts 
to a criminal offence.

Origin)—Cote of 1892, see. 534.
Criminal torts]—This section was probably intended to separate 

the criminal consequences of a criminal tort from the civil consequences, 
and to abrogate the rule which prevailed prior to the Code that public 
justice must first be vindicated before a civil action could lie brought 
for a felonious act. Walsh v. Nattress, 19 U.C.O.P. 453; Pease v. 
McAloon, 1 Kerr (N.B.), 111; Brown v. Dalby, 7 U.C.Q.R. 162; Living 
stone v. Massey, 23 U.C.Q.R. 156; Williams v. Robinson, 20 U.C.C.P.
255: Taylor v. McCullough, 8 Ont. R. 330 ; K----- . v. F------11 O.L.R.
582.

The effect which the criminal law had upon the tort could be 
removed only by the Federal Parliament having jurisdiction over the 
criminal law; but it would still remain for the provincial legislature to 
decide whether or not there should be any “ civil remedy ” under a 
particular state of facta. Sec. 13 does not declare that there shall lie 
a civil remedy immediately exercisable notwithstanding the crime, 
although that result may follow in most provinces because of their 
existing civil law. Sec. 13 deals only with the effect of a crime upon 
whatever civil remedy the provincial law may allow. It still remains 
for the provincial legislature to declare, if it chooses, the conditions 
precedent to any civil remedy or to declare that there shall be no civil 
remedy for a criminal tort. In that view of the matter there is no 
attempted infringement of provincial constitutional lights such as was 
suggested in Paquet v. Lavoie, 7 Que. Q.B. 277, 6 Can. Cr. Cas. 314.

If however, the enactment had been of wider scope than the present 
sec. 13, and had declared that notwithstanding any provincial law to 
the contrary, the person wronged by a criminal act should have a claim 
for damages whether or not the wrongdoer were otherwise presented, 
it seems probable that the federal authority would lie held to override 
the provincial law to that extent. Bee re Location plans and City of 
Regina 5 W.W.R. 413. The provincial legislative authority as to 
“ property and civil rights ” is necessarily subject to such federal 
legislation which brings a particular civil right within the ambit of 
the subject “Criminal law and procedure” which the B.N.A. Act 
assigns exclusively to the Federal Parliament. Compare Code sec. 223 
as to the separation of civil and criminal matters and see Toronto Rv. 
Co. v. The King 29 Can. Cr. Cas. 29, reversing 34 O.L.R. 589, 25 Can. 
Cr. Cas. 183 (as to civil and criminal nuisances). Bee also secs. 23-26. 
29 36, 41 43, 46 64, sec. 314 (2), 734. 1131, 1143 1151.
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In Manitoba the question of the constitutionality of Code sec. 1,1 was 
raised in Attorney-General v. Kelly, 9 W.W.R. 243, affirmed 9 W.W.B. 492, 
but it did not. become necessary for the court to decide the point. It 
was there held that it is not a positive rule of law or practice that a 
stay of proceedings will be granted in a civil action until after the 
trial of a criminal charge based on the same facts; the matter is one 
of discretion. Attorney-General v. Kelly, supra. If the defendant 
were within the jurisdiction and willing to be -tried by the courts in the 
regular way on the criminal charge, it might be proper to restrain the 
civil action at least to the extent of not compelling the defendant to 
make production or be examined for discovery. Attorney-General v. 
Kelly, 9 W.W.R. 492 ; per Richards, J. A. ; but the fact that a defendant 
is out of -the jurisdiction and is resisting extradition on the criminal 
charge will ordinarily be a ground for refusing a stay of the civil 
action. Ibid.

Distinction between felony and misdemeanour abolished.

14. The distinction between felony and misdemeanour is 
abolished, and proceedings in respect of all indictable offences, 
except so far as they are herein varied, shall be conducted in 
the same manner.

Origin]—Code of 1892, sec. 535.
Felonv ond mittdenif a nor]—As to provisions of the former law 

which remain unaffected by the Code, the former distinction is still 
important. So, if a practice as to bail is limited to misdemeanors and 
the case is not specifically covered by the bail provisions of the Code, 
such practice will not apply to an offence which but for sec. 14 would 
be termed â Maty. R. V. Fox, 2 O.W.R. 728, 7 Call. Or. Cas. 457: 
Ex parte Fortier, 13 Que. K.B. 251, 6 Can. Cr. Cas. 191.

But a provision in a prc-Confederation Habeas Corpus Act for the 
prisoner's discharge on failure to prosecute for the felony for which 
he was committed, has been held to apply equally to a charge of an 
indictable offence which was formerly a misdemeanor. R. v. H. B. 
Cameron, 1 Can. Cr. Cas. 169 (Que.).

And the consent of counsel for the accused to the use of evidence 
previously given on the hearing of a charge against another person will 
ho equally effective whether the offence which is the subject of the trial 
was formerly a misdemeanor or a felony, although before the Code 
such a consent was legal in misdemeanor only. R. v. Fox, 2 O.W.R. 
728, 7 Can. Cr. Cas. 457.

Calling the offence a misdemeanor in the statute creating it will 
not affect a jurisdiction to try the same clearly conferred on magis
trates. R. v. Kennedy, 6 Can. Cr. Cas. 29, 35 N.8.R. 266.
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When offence pu ill* liable under mort- Ilian out* iH «r Ian.

15. Where hti act or omission constitutes an offence, juin isli • 
able on Miiumary con vidiou or oil inti id nient, under two or 
more Arts, or liollt under an Ad and at coinuiou law. the offender 
shall. unless the contrary intention up|H*ars, lie liable to I*- 
prosecuted and punished under either or any of such Acts, or 
at common law, hut shall not Ik* liable to lie punished twice for 
the same offence.

Origin \—Code of 1892, sec. 9.td.
Prosecutions at Common lam]—The Code of 190*i amplified see. Uii.'l 

of the Code of 1892 in making express mention of the retention of 
common law offences. Matters of defence at common law had been 
retained by see. 7 of the former Code, now see. 1(1, but the question 
of punishment for offences declared by statute without express mention 
of a penalty, and the question of possible common law offences not 
covered by the penal clauses of the Code were left open for judicial 
determination. The English draft Criminal Code had contained a clause 
expressly abrogating the common law with respect to criminal offences 
so that, if it had passed, a prosecution could not be laid if it should 
develop that some class of common law offence had not been provided 
for in the Code. The draft Code did not become law in England, there 
being strong opposition on the part of the judges who were asked to 
report on it, to this proposed abrogation of the common law. Pollock, 
C.B., said ho had “ no such confidence in the sagacity of any man or 
any set of men as to expect, that every contingency Iw provided for." 
The Canadian Parliament left out this objectionable clause of the 
English draft Code in formulating the Canadian Criminal Code of 1892 
and furthermore enacted what is now sec. Hi as to matters of defence 
or of justification or excuse under the rules and principles of common 
law. This was followed by several judicial decisions on the point.

In Union Colliery Co. v. The Queen, .‘11 Can. H.C.R. 81, 4 Can. Cr. 
Cas. 400, it was said that Parliament never intended to repeal the 
common law, except in so far as the Code either expressly or by implica
tion repeals it. So that if the facts stated in an indictment constitute 
an indictable offence at common law, and 1 hat offence is not dealt with 
in the Code, then unquestionably an indictment will lie at common law ; 
and even if the offence has been dealt with in the Code, but merely by 
way of statement of what is law% then both are in force. Union 
Colliery Co. v. The Queen, per Sedgewick, J.

In Ontario it was held that the common law jurisdiction as to crime was 
still operative, notwithstanding the Code of 1892, and even in cases 
provided for by the Code, unless there was such repugnancy as to give
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prevalence to the latter law. It. v. Cole (1902), 5 Vau. Cr. Cay. .'130, 
3 O.L.R. 389.

lu Nova Scotia it mu held that the Code of 1892 was intended to 
make complete and exhaustive provision as to the subjects with which 
it. dealt, in so tar, at all events, ns its provisions related to procedure. 
K. v. Hnelgrove, 16 Cun. Cr. Cas. 189, 39 N.8.R. 400.

As to common law offences nut included in the Code, the right of 
prosecution is founded on the omission from the Code of any clause 
abrogating the common law in such manner as was proposed by the 
English draft Code. Sec. 15 refers in terms only to such common law 
offences as are provided for in the Code or in some other statute, and 
this for the purpose of declaring that tin1 offender may be punished 
either at common law or under the particular statute dealing with it. 
Hut an important qualification is added and that is that the alternative 
remedy shall not. apply if a contrary intention appears. The Code will 
prevail pver the common law wherever there is a repugnancy. U. v. Cole 
(1902), 3 O.L.R. 389, 5 ('an. Cr. Cas. 330; R. v. Wulkem, 14 B.C.R. 7, 
14 Can. Cr. Cas. 122. And as between different statutes, the law which 
is later in date, as well as later in position in the statute book, must, 
in ease of inconsistency or repugnancy, prevail against the earlier in 
time and place; per Boyd, C.. in R. v. Rose, 27 O.R. 195.

The criminal common law of England is still in force in Canada 
except in so far as repealed either expressly or by implication. Brousseau 
v. The King (1917), 56 8.C.R. 22.

Defences available ni common In in]—flee see. 16.

For the .some offence]—In R. \. I’ope, 5 W.W.R. 1070, 7 A.L.R. 169. 
22 Can. Cr. Cas. 327, Stuart, .1, said:

“ With respect to sec. 15 of the Code which says that a man shall 
not be punished twice for the same offence we have the high authority 
of Arch bold (24th od., p. 177), for the view which. I think, is the 
correct, one, that this means, “for the same act or omission.” Referring 
to the parallel English statute Arehbold says: “Perhaps the enactment 
would have lieen clearer if, for the word ‘ offence ’ at the end had been 
substituted the words ‘ act or omission.’ But it does no more than 
extend to statutory offences the common law rule laid doxvn in The 
Queen .v. Miles, 24 Q.B.D. 423.” And see Reg. v. Qrimwood, 60 J.P. 
809, Code sec. 907.

. Sec, 1079 declares that when any person convicted of any offence 
has paid the penalty or undergone the punishment, awarded he shall be 
released from all “ further or other " criminal proceedings for the same 
“ cause.”

Defences of autrefois convict or autrefois acquit for substantially 
the .same offenee 1—See Code secs. 906 and 907.
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Justification or Excuse.

Ciminum leu rule in fnrre.
16. All rules and principles of the common law which render 

any circumstances a justification or excuse for any act, or a 
defence to any charge, shall remain in force and be applicable 
to any defence to a charge under this Act except in so far as 
they are hereby altered or are inconsistent herewith.

Origin]—See. 7, Code of 1892.
Except in so for as altered, etc.]—The exception at the end of Code 

hoc. M is specially referred to in R. v. Bonner (191.3), 21 Can. Cr. Cas. 
442, 447, per Martin, J. A., in support of the proposition that dangerous 
explosions otherwise within Code sec. Ill are not excused by the fact 
that, the property injured belonged to the accused.

“ Without lawful excuse."]—Some offences under the Code are 
expressly qualified in the enacting clauses by appending the limitative 
words “ without lawful excuse ” to the description of the act or neglect 
which is to lie penalized. Were the jurisdiction in civil and criminal 
matters vested in the same legislature such a limitation would appear 
superfluous for an act could not be lawful and criminal at the same 
time. But with the division of legislative authority under the Canadian 
constitution it will be seen that the matters of justification or excuse 
referred to under Code sec. 1(1 ami following sections may not cover 
certain matters which may be justified under provincial law and which 
it is not desired to make crimes under the supervening powers of the 
Dominion Parliament ns to criminal law. As to such the limitation of 
the offence by the words “ without lawful excuse” would involve a 
consideration of provincial statutory law. Under Code sec. 229, for 
example, it is an offence to be found in a disorderly house “ without 
lawful excuse.” The defence may presumably set up not only circum
stances which would at common law justify his presence in the house 
but show that he was rightfully there in pursuance of a duty imposed 
under municipal or provincial authority, for example, a sanitary officer 
on inspecting the premises under a Public Health law or ordinance. 
The words “ without lawful excuse ” will be found in Code secs. 229, 
2.37, 241, 242, 24.3, 244, 246, 247, 248, 252. Compulsion from necessity 
arising from hunger does not excuse a crime. R. v. Dudley (1884), 
14 Q.B.D. 27.3; compare R. v. Stratton, 21 St. Trials. 1040 at 122.3, 12.30.

Common low jurisdiction]—The common law jurisdiction as to crime 
is still operative notwithstanding the Code, and even in cases provided 
for by the Code, unless there is such repugnancy as to give prevalence 
to the latter law. R. v. Cole, 3 O.L.R. 389, 5 Can. Cr. Cas. 330; R. v. 
Wsikem, 14 B.C.R. 7.
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Hoe also nute tu 8vu. 15.
Defence of res judicataJ—Wee iiutv to we. HOG.
Aims rca] Hw aees. GO-72.

Children under hewn.

17. Nu person shall be voovivied of an offence bv reason of 
any act or omission of such person when under the age of seven
years.

Oritjin |—See. 9, Code of 1892.
Legal incapacity for crime]—This is in accordance with the common 

law under which a child under the age of seven years is doli incapax 
and no evidence wns admissible to rebut that presumption. Marsh \. 
Loader, 14 C.B.N.8. 535.

Children between aeten and thirteen.

18. No person shall be convicted of an offence by reason of 
an act or omission of such person when of the age of seven, but 
under the age of fourteen years, unless he was comptent to know 
the nature and consequences of his conduct, and to appreciate 
that it was wrong.

Origin]—Sec. 10, Code of 1892.
Child between seven and fourteen]—Sec. 18 deals only with the 

mental capacity of the child to distinguish between right and wrong. 
R. v. liartlen, 2 Can. Cr. Cas. 12 (N.8.). Hee. 298 specially provides 
that no one under the age of fourteen cun ltc guilty of rape. As to 
other sexual offences, see secs. 202-206, 292-294.

The evidence of malice, which is to supply age should be strong 
and clear beyond all doubt ami contradiction; but if it appear to the 
Court and jury that the offender was doli capax and could discern 
between good and evil, he may be convicted. 1 Russell on Crimes, 6th 
cd., 115; Rescue's Grim. Evidence, 12th ed., 856; R. v. Waite [18921, 
2 Q.B. 600.

A charge of perjuiy cannot be sustained against a child under 
fourteen without proof of guilty knowledge of wrong doing. Code sec. 
18 has not changed the common law which presumed against guilty 
knowledge where the accused was under the age of fourteen. R. v. 
Car very, 11 Can. Cr. Cas. 331.

Juvenile Courts]—Where Juvenile Courts have l»een established 
under the Juvenile Delinquents Act, Cam, 1908, ch. 40 as amended by 
1912, ch. 30 and 1914, ch. 39, its provisions will control as to trials of 
children under sixteen years of age.

Theft by juveniles under sixteen]—Sec secs. 800-821.
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Insanity.- Delusion*. Presumption of sanity.
10. No person >IimII In- nmviflvU of hii olieiwc by rautou of 

«ni act done or omitted by him when labouring under natural 
imbecility, or disease of the mind, to such au extent as Ui render 
him incapable of appreciating the nature and quality of the act 
or omission, and of knowing that such an act or omission was 
wrong.

A person labouring under specific delusions, hut in other 
resjieets sane, shall not lie acquitted on the ground of insanity, 
under the provisions hereinafter contained, unless the delusions 
caused him to believe in the existence of some state of things 
which, if it existed, would justify or excuse his act or omission.

Kvory out* shall be presumed to I*.* sane at the time of doing 
or omitting to do any act until the contrary is proved.

Oriffin]—Nec. 11, Code of 181*2.
Drfnicc of insanity |—It is for the defence to prove I lint the nevuseil 

whs not Mine nt the time of committing the nets. tt. v. Coellio (15*14), 
10 Cr. App. R. 210; R. v. Hawkes, H W.W.R. 445, .12 W.L.B. 720, 25 
('hii. Cr. Chs. 21*; MeNnughten's ease, 10 Clark & F., 200.

The proof is to lie by a preponderance of evidence to the satisfac- 
lion of the jury. R. v. Anderson, 22 Can. Cr. Cas. 455; R. v. Jefferson.
I Cr. App. R„ 5*5.

It is misdirection to sny that the defence must Is» made out lievoiid 
a reasonable doubt. R. v. Anderson, supra ; and see R. v. Mvshrall, 
8 Can. Cr. Cas. 474.

The rule laid down by the judges in reply to a question put to them 
by the House of Lords, in McNaghten's Case (1843), 4 Ht. Tr. N.8. 
<t:. i" Clarl a f toe, i Obi a k lie, «ma aa fcHuwe: - KttvMi 
standing the party accused did the net complained of. with a view, 
under the influence of insane delusion, of redressing or revenging some 
supposed grievance or injury, or of producing some public Itenefit, he is 
nevertheless punishable, according to the nature of the crime rommitted- 
if he knew nt the time of committing such crime that lie was acting 
contrary to law : bv which expression we mean, the law of the land." 
And this rule was followed and applied in R. v. Riel (No. 2) f 1885),
1 Terr. L.R. 2.1. Leave to appeal was refused by the Privy Council. 
Riel v. The Queen, 10 A.C. 675, 16 Cox C.C. 48.

The words “ the nature and quality of the act ” in the second and 
third answers of the judges in MeNaghten’s Case (1843) 10 Cl. & Fin. 
200, 210, refer only to the physical character of the act in question. 
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ami are not, meant le distinguish between it» physical ami mural aspects. 
Hex v. Georges Codere, 12 Cr. App. R. 21.

In Reg. v. Rosa Tuekett, 1 Cox C.C. 103, where the defence wan 
insanity, eon a »e I for the accused tendered evidence that the accused’s 
maternal grandfather had been confined in a lunatic asylum. Maule, J., 
said: “ 1 know that these questions are generally admitted. It is a 
matter of fact, and not a matter of law, that insanity is often he red it 
ary in a family, but 1 think you should prove that in the first instance, 
by the testimony of medical men and then your question will lie legiti
mate."

The Court in its discretion will read a doctor’s report of the mental 
state of an appellant founded on an examination made before, but 
drawn up after, the date of the act charged, and not put in at the trial. 
R. v. Coelho, 10 Cr. App. R. 210.

It, is not a good defence that defendant, though he can distinguish 
lietween right and wrong, is so affected by disease that he is incapable 
of controlling his actions. Rex v. Coelho, 10 Cr. App. R. 210; "0 T.L.H. 
535; R. v. Creighton, It Can. Cr. Cas. 349; but see contra R. v. Hay, 
22 Cox, C.C. 268 ; R. v. Fryer, 24 Cox C.C. 403. For a discussion of 
the question of insanity see Mercier on Criminal Responsibility and 
McNagliten’s Case, 10 Clark & F., 200, 4 St. Tr. N.H. 847.

A warrant may be issued by the Lieutenant-Governor of the province 
for the detention in an asylum of a prisoner acquitted on account of 
insanity, at the time of the offence, (Code, sec. 1*69), although found 
sane at the time of trial. He Duc.los, 8 Que. V.R. 372, 12 Cun. Cr. Cas 
278, 32 Que. 8.C. 154.

Insanity of prisoner]—No person can be rightly tried, sentenced or 
executed while insane. If there he sufficient reason to doubt, whether 
an accused person is unable, on account, of insanity, to conduct his 
defence, the question whether by reason of such insanity he is unfit to 
take his trial should first lie tried. Rex v. Leys, 16 O.W.R. 544.

"Whether there was any evidence of insanity to support the acquittal 
on that ground is properly reserved as a “ question of law” at the 
instance of the prosecution. R. v. Phinnev, 36 N.8.R. 264, 6 Can. Cr. 
Cas. 46'.'

Drunkenness as affecting sanity and questions of intent]—Drunken
ness is not a. good defence to murder unless it cun be positively proved 
that it was of such a nature that the accused did not know the differ
ence between right and wrong. R. v. Galbraith (1912), 8 Cr. App. 
R. 101; R. v. Davis, 14 Cox C.C. 563.

A man is not excused from crime by reason of his drunkenness. 
But, although drunkenness is not to be taken as any excuse for crime, 
yet where the crime is such that the intention of the party committing 
it is one of the constituent elements, the fact that a man was in drink 
is to be looked at in considering whether he formed the intention
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uvcewary lo const itute the crime. If his drunken newt prevented hip 
forming such an intention in a homicide vase, he would In* guilty of 
manslaughter and not murder; though such an act in a sober man 
would prove an intention to do grievous bodily harm. K. v. Doherty,

• C MM; B x w line, It MAI It, tl Ota. Cr. Cm I It
In The King v. Meade 119091, 1 K.B. 895, the trial of a prisoner 

for murder, evidence was given that lie was in drink at the time of the 
commission of the act charged, and the judge gave the following direc
tion to the jury, which was upheld by the Court of Criminal Appeal :

** In the first place, everyone is presumed to know the consequences 
of his acts. If he lie insane the knowledge is not presumed. Insanity 
is not pleaded here, but where it is part of the essence of a crime that 
a motive shall exist in the mind of the man who does the act, the law 
declares this—that if the mind at that time is so obscure by drink, if 
the reason is dethroned, and the man is incapable, therefore, of forming 
that intent, it justifies the reduction of the charge from murder to man 
slaughter.”

And see R. v. Studdard, 25 Can. Cr. Cas. 81 ; R. v. Jessamine, 19 Can. 
Ci Om SI4, SO.W.K. IBS; R. v. JCaht (IflT)» * w.w.it ITS

So drunkenness is not an excuse for attempted suicide, but may be a 
material fact on the question of intent. R. v. Doody, ti Cox C.C. 403.

Procedure and defence of insanity|—See secs. 90H-970.
Instruction to jury on insanity defence]—An instruction to the jury 

on a plea of insanity in a case in which evidence is adduced under 
Code sec. 19, sub-sec. (2), as to sjiecific delusions, should not be limited 
so as to exclude from them the right to find on competent evidence that 
the accused could apart from that sub-section I to acquitted on the 
ground of insanity. R. v. Moke [1917], 3 W.W.R. 575 (Alla.).

Compulsion h) threats.

20. Except as hereinafter provided, compulsion by 111 reals 
of immediate death or grievous bodily barm from a person 
actually present at the commission of the offence shall lie an 
excuse for the commission, by a |ierson subject to such threats, 
and who believes such threats will be executed, and who is not 
a party to any association or conspiracy, the being a party to 
which rendered him subject to compulsion, of any offence other 
than treason as defined by this Act, murder, piracy, offences 
deemed to be piracy, attempting to murder, assisting in rape, 
forcible abduction, rohliery. causing grievous bodily harm, and 
arson.

Origin]—8rc. 12, Code of 1892.
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“Except as hereinafter provided”1—This refers to the special 
exception made by sec. 131 as regards taking an unlawful oath to commit 
a crime or the taking of a seditious oath.

Compulsion as a defence or matter of mitigation]—Upon the subject 
of sec. 20, it is said in Note A of the English Royal Commissioners 
upon codification of the criminal law (p. 43):

“There can lie no doubt that a man is entitled to preserve his own 
life and limb; and, on this ground, he may justify much which would 
otherwise l>e punishable. The case of a person setting up ns a defence 
that he was compelled to commit a crime is one of every day. There 
is no doubt on the authorities that compulsion is a defence when the 
crime is not one of a heinous character. Rut killing an innocent person, 
according to Lord Hale, can never lie justified. He lavs down the stern 
rule: ' If a man Ik* desperately assaulted and in peril of death, and 
cannot otherwise escape, unless to satisfy his assailant’s fury he will 
kill an innocent person then present, the fear and actual force will not 
acquit him of the crime and punishment of murder, if he commit the 
fact; for he ought rather to die himself than kill an innocent man.’”

The commissioners pointed out that the rule appeared to have been 
relaxed in the high treason cases in 174H, but they conclude by saying:

“ We have framed sec. 23 of the draft code (Eng.) to express 
what we think is the existing law, and whet at all events we suggest 
might to be the law.”

And Cross, J., delivering the opinion of the court in R. v. Farduto 
21 Can. Cr. Cas. 144, 10 Rev. Leg. 1(15, said, in quoting from the 
commissioners' report:

“ That must mean, 1 take it, that the view of Lord Hale has received 
the approval of the high authority of the English commissioners upon 
whose report our code is based. Hence the rule of sec. 20. It. does 
not follow that compulsion is never an excuse for killing, but the com
pulsion must lie such as to make the accused person a mere inert 
physical instrument.” Thus it is said in Russell (Can. cut.), p. 90:

“ Persons are properly excused from those acts which are not done 
of their own free will, but in subjection to the power of others. Actual 
physical force upon the person and present fear of death may in some 
cases excuse a criminal act. . . . Thus, if A. by force takes the arm 
of R. in which is a weapon, and therewith kills C., A. is guilty of 
murder, but B. is not ; but if it is only a moral force put upon R. ns 
by threatening him with duress or imprisonment, or even by an assault 
to the peril of his life, in order to compel him to kill C., it is no legal 
excuse. . . . Sir J. Stephen expresses the opinion that in most, if 
not all cases, the fact of compulsion is matter of mitigation of punish
ment, and not matter of defence.”

Wife's crime committed in husband's presence]—Sec sec. 21.
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Compulsion of wlk
21. No presumption shall be made that a married woman 

committing an offence does so under compulsion because she 
commits it in the presence of her husband.

Origin]—Sec. 13, Code of 1892.
Compulsion of wife not pusumed from husband’s presence]—Refer

ring to the legal presumption still in effort in England hut negatived 
by Code see. 21, Al verst one, L.C.J., in R. v. Conrt (1912), 7 Cr. App. 
R. 127, said he was not certain that this rule of law is beneficial in the 
administration of justice, and that it certainly ought not to be extended. 
In that case it was unsuccessfully urged that the accused woman should 
have the benefit of the presumption ns regards the coercion of the man 
with whom she was living as his wife, or at least that the jury should 
have been invited to acquit, if they thought that she was acting under 
the man’s influence.

In Brown v. Attorney-General for New Zealand (18 Cox, <>58; 118981 
A.C. 234; 67 L.J.P.C.), Halahury, L.C., said: " The mere fact that 
the parties are married never even formed a presumption of compulsion 
by the husband. Even as early as Rracton’s time, if the wife was 
voluntarily a party to the commission of a crime, her coverture furnished 
no excuse.”

In R. v. Raines, 69 L.J.Q.R. 681 ; 19 Cox, 524, husband and wife 
were jointly indicted for feloniously receiving stolen property, and 
were convicted. Russell, L.C.J., in his judgment, said that ‘‘the mere 
fact of the marriage does not raise any presumption of coercion by the 
husband. If the wife has taken an independent part, even if the hus
band is in the neighborhood, she is guilty.”

See also R. v. Green, 24 Cox C.C. 41, 9 Cr. App. R. 228; R. v. 
Williams 42 U.C.Q.R. 462; R. v. McGregor, 26 Ont. R. 116; R. v. 
Hawaii, IS (TjCjQ.R Mi) B % IWpay It <'-.x OA 46.

As to theft or receiving by husband or wife of property Isdonging 
to the other, see Code sec. 354 amendment of 1913.

Accessory after the fart]—Hoe sec. 71.

Ignorance of the law.
22. The fart that an offender is ignorant of the law is not 

an excuse for any offence committed by him.
Origin]—8ec. 14, Code of 1892.
Ignorance of the lav ]—The maxim ignorantia juris non excusât has 

long been applied in English criminal law. See Regina v. Crawshaw 
(I860), 8 Cox C.C. 375; Rex v. Hailey (1800), R. & R. 1 ; McNaghten’s 
Case (1843), 10 Cl. & F. 200, at p. 210. The rule is put thus in Arch
bold’s Criminal Pleading, 23rd od., at p. 33:
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“ Ignorance of the law will not excuse from the consequences of 
guilt any person who has capacity to understand the law.”

The general rule of law is that a person cannot be convicted in a 
proceeding of a criminal nature unless it can be shown that he had a 
guilty mind. In Cundy v. LeCoeq (1884), 13 Q.B.D. 207, at p. 210, 
Stephen, J., however, says : “In old time, and as applicable to the 
common law or to earlier statutes, the maxim (actus non facit reum, 
nisi mens sit rea) may have been of general application ; but a differ
ence has arisen owing to the greater precision of modern statutes. It 
is impossible now. . . to apply the maxim generally to all statutes, 
and the substance of all the reported cases is that it is necessary to look 
at the object of each Act that is under consideration to see whether 
and how far knowledge is of the essence of the offence created." And 
see Bank of N.R.W. v. Piper 118971, A.C. 383.

Where the defendant was well aware of the facts, and his only 
mistake was as to the law, that is no defence, tt. v. Brinkley 12 Can. 
Cr. Cas. 454 at, 469, per Mac.laren, J.A., distinguishing Maeleod v. 
Attorney General of N.R.W. [1891], A.C. 455.

All persons arc bound to know and obey the laws. R. v. Mailloux, 
8 Pugaley (N.B.) 493; B. v. Moodie, 20 U.C.Q.B. 399. Although 
ignorance of the law is not a defence, it constitutes a ground for an 
application to the Executive for mercy. R. v. Madden, 10 L.O. Jur. 344.

But a person acting under a bad warrant or process is protected 
under the circumstances stated in Code sec. 29, which expressly declares 
that ignorance of the law shall in such ease be an excuse. Bee. 29 
thus forms an express exception to the general rule declared in sec. 22.

It seems that this section does not cover ignorance of foreign law; 
the question of the validity of a divorce under the foreign low of the 
state where granted would he a question of fact but the question 
whether or not the foreign decree was valid in Canada as a defence to 
a bigamy charge laid in Canada is one of law. Meredith, J.A., in B. v 
Brinkley, 12 Can. Cr. Cas. 455 at 477, 14 O.L.B. 434.

As to the doctrine of ment rea see note to sec. 72.

Execution of sentence.

23. Every ministerial officer of any court authorized to 
execute a lawful sentence, and every gaoler, and every person 
lawfully assisting such ministerial officer or gaoler, is justified 
in executing such sentence.

Origin]—flee. 15, Code of 1892.
Execution of erroneous sentence or sentence vithout jurisdiction1 

Sec secs. 26 and 27.
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Execution of protean. (iaeler.

24. Every ministerial officer of any court duly authorized 
to execute any lawful process of such court, whether of a civil 
or criminal nature, and every person lawfully assisting him, is 
justified in executing the same.

2. Every gaoler who is required under such process to receive 
and detain any peraon is justified in receiving and detaining him.

Origin]—Rec. 16, Code of 1892.
“ A ny lawful process"]—The third résolut ion in Remavne's Case. 

3 Coke. 91, 1 Km. L. Cases, 11th ed., n. 105, was:
“ In all eases when the King is a party, the sheriff (if the doors be 

not open) may break the party's house either to arrest him or to do 
other execution of the King's process if otherwise he cannot enter. 
But before he breaks it, he ought to signify the cause of his coming 
and to make requests to open the doors."

It was pointed out in Wah Kie v. Cuddy (No. 2), 2.3 Can. Cr. Cas. 
383 at 386, 8 A.L.K. Ill, that this resolution refers to process, for 
example, a warrant which does not expressly give the right to enter, 
as does a search warrant. Again he refers to a house—a dwelling 
house, not a room for occasional or habitual assembly only.

And see Hodder v. Williams f 1895], 2 Q.B. 663, and Code sec. 39.
Erroneous process or process without jurisdiction]—Roc secs. 26 and 

L'7.

Execution of warranta.-(Isoler.

25. Every one duly authorized to execute a lawful warrant 
issued by any court or justice of the peace or other person 
having jurisdiction to issue such warrant, and every person 
lawfully assisting him, is justified in executing such warrant.

2. Every gaoler who is required under such warrant to re
ceive and detain any person is justified in receiving and detain
ing him.

Origin ] Hoc. 17, Code of 1892.
Force used in arrests I—Hoc sees. 39-47.
Arrest of wrong person]—Ree sec. 28.
Warrants without jurisdiction or erroneous]—Ree secs. 27 and 29.
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Kverutlon of erroueuus sentence or process.

26 If a sentence is passai or proven* issued by a <imrt hav
ing jurisdiction under any circumstances to pas, the sentence 
or i>-lie such process, or if a warrant is issued by a court, justice 
or |H-rsoii having jurisdiction under any circumstances to issue 
the warrant, the sentent* passed or process or warrant issued 
shall !*• sufficient to justify the officer or [ktsoii thereby author
ized, to execute the same, and every gaoh-r and |>ersoii lawfully 
assisting in executing or carrying out such sentence, process, or 
warrant, although the court passing the sentence or issuing 
the process hail not in the particular case authority to pass the 
sentence or to issue the process, or although the court, justice 
or other [lerson in the particular case had no jurisdiction to 
issue, or exceeded its or his jurisdiction in issuing, the warrant, 
or was. at the time when such sentence was passed or process 
or warrant issued, out of the district in or for which such court, 
justice or |N>rson was entitled to act.

Oriÿin]—Hoe. 18, Code of 1882.
Erroneous narrant or process]—The officer is justilicd under the 

circumstances staled in 28 although the warrant or process was in the 
particular case made without jurisdiction and was afterwards set aside. 
Sled h v. llurlhert, * SCR. W| Moll x. Mil,,,.. H X.S.R. 171

A warrant of eommitment issued by justices having jurisdiction over 
the offence may afford justification to the constable although it required 
as a condition of release payment of certain costs beyond the juris
diction of the justices to award. R. v. King (1888), 18 Ont. R. 566.

But the magistrate who unlawfully issues a warrant of arrest 
without a sworn information may himself lie civilly liable for false 
arrest. MeCatherin v. James, 41 N.R.R. .167, 21 Can. Cr. Cas. llfi. 
And he may be liable for issuing a warrant wholly unjustified if he 
signed it without making any inquiry of the complainant as to the causes 
of suspicion upon which the warrant wns applied for. Murfina v. Sauvé, 
19 Que. S.C. 51.

Defective process or warrant |—See see. 29.
Coati or justice ant repatarlti constituted or apiiointcd\—See see. 27.
Resistiufl or ohstructinp peace officrt'l—See sees. 169, 668.

Sentence or process without Jurisdiction.

27. Every officer, gaoler or person executing any sentence, 
process or warrant, and every person lawfully assisting such 
officer, gaoler or |rerson, shall In* protected front criminal respon- 
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sibilily if lie acts in good failli under the ladief thaï the sentence 
or process was that nf a court having jurisdiction, or that the 
warrant was that of a court, justice or other |r‘Moii having 
authority to issue warrants, and if it hi1 proved that the (arson 
passing the sentence or issuing the priNvss acted as a court 
under colour of having some ap|H>intnient or commission lawtulh 
authorizing him to so art, or that the person issuing the war
rant acted as a court, justioe or other |ktsoii having such 
authority, although in fact such appointment or commission did 
not exist or had expired, or although in fact the court or the 
person passing the sentence or issuing the pna-ess was not the 
court or the |ierson authorized hy the commission to act, or the 
person issuing the warrant was not duly authorized so to act.

Origin]—8ee. 19, Code of 1892

tTreating wrong person, tsslsllng In such arrest, tinnier,

28 Every one duly authorized to execute a warrant to arrest, 
who tliereupon arrests a person, believing in gissl faith and on 
reasonable and probable grounds that he is the person named in 
the warrant, shall lie protected from criminal responsibility to 
the same extent and subject to the same provisions as if the 
person arrested had lieen the person named in the warraut.

2. Every one called on to assist the person making such 
arrest, and believing that the person in whose arrest he is called 
on to assist is the person for whose arrest the warrant is issued, 
and every gaoler who is required to receive and detain such 
I ntsoii, shall be protected to the same extent and subject to the 
same provisions as if the arrested person had been the |arson 
named in the warrant.

Origin]—See. 20, Code of 1892.
Juntifging arrrrtt without romiaf I—Sec see. 20, 22 and 22. K. v. 

Sabeans, 7 Can. Cr. Cas. 498, 27 N.8.B. 223 ; Hoye v. Bush, 1 M. & O. 
785; Jordan v. McDonald, 21 N.H.R. 129; MrGuiness v. Dafoe, 23 
A.B. (Ont.), 714; Thomas v. C.P.B. 14 O.L.B. 55.

Irregular warrant or process, question of law.
2f). Every one acting under a warrant or process which is 

had in law on account of some defect in substance or in form
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ii|>|iari'iit mi thr fane of it, if liv in guml failli uml without 
culpable ignorance anil negligence Irelivvvn dial thv warrant or 
procew is gooil in law, shall lie iirotontnil from criminal rcs|mn- 
sihilitv to thv same extent anil aubjcct to the same provision- 
an if the warrant or proeess were good in law, anil ignorance of 
the law shall in Mil'll ease lie ail excuse.

2. It shall lie a question of law whether the facts of which 
there is evidence may or may not constitute culpable ignorance 
or negligence in the I relief of such person that the warrant or 
process is gisal in law.

Origin]—Her. 21, Code of 18(12.
Defect in substance or in form appearing on the face of tin warrant 

or process]—The person acting under the writ of a superior court is 
protected from criminal responsibility if the writ does not appear to 
1h> outside the scope of its jurisdiction and the officer in good faith 
believes it. valid without culpable ignorance and negligence. K. v. 
XHiu.re. ::t N.B.R. 430, I Can. Or. Cas. 15.

An amendable irregularity in civil process, for example, an error 
in the «late of tin* judgment as stated therein, does not make the 
process bad in law. R. v. Monkman, 8 Man. R. 509.

Protection order as condition of quashing justice's conviction]—See 
sec. 1131.

Civil liability for executing defective process]—See Pon Yin v. 
Edmonton, 8 W.W.R. 809; McCleave v. Moncton, 32 S.C.R. 106; Robin
son v. Morris, 19 O.L.R. 633, 23 Can. Cr. Cas. 209, overruling R. v. 
Robinson 14 O.L.R. 519, 12 Can. Cr. Cas. 447 ; McCathcrin v. James 
41 N.B.R. 367 ; Murfina v. Sauvé, 19 Que. S.C. 51 ; Woodforde v. 
Chatham, 37 N.B.R. 21; McGuiness v. Dafoe, 23 A.R. (Ont.) 714; 
Gaul v. Township of Ellice, 3 O.L.R. 438; and the provincial statutes 
dealing with the protection of justices and peace officers.

Arrest by peace officer.
30. Every peace officer who, on reasonable and probable 

grounds, believes that an offence for which the offender may be 
arrested without warrant has been committed, whether it has 
been committed or not. and who, on reasonable and probable 
grounds, believes that any person has committed that offence, 
is justified in arresting such person without warrant, whether 
such person is guilty or not.

Origin]—Sec. 22, Code of 1892.
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Arrest without warrant on suspicion]—See secs. 30, 31, 33, 37, 17, 
619, 652, 652A.

Arrest without warrant]—See Code sees. 646 to 653 inclusive for 
schedule of offences for which nr rest without warrant is authorized in 
certain contingencies and with certain restrictions as to the parlies 
exercising the power.

For any of the offences scluululed in 646, the |K‘rsoii “ found com
mitting " may he arrested by “any person a “ peace officer ” ( see 
Code sec. 2 (26) as amended 1913) may arrest without warrant any 
person whom he “ finds committing ” any criminal offence. Code sec. 048. 
And any person may arrest without warrant any one whom he finds 
committing any criminal offence “by night.” Code sec. 648 (2).

So also any person may assist arresting the criminal on fresh pur
suit by those lawfully authorized to arrest from whom the accused is 
escaping. Code sec. 649. Peace officers have additional powers of 
arresting a loiterer at night on suspicion for good cause that the ac 
cused has committed an indictable offence or is about to do so. Code 
sec. 652. If a person is found committing a criminal offence in respect 
of any property real or personal, Code sec. 2 (32), its owner may 
arrest without warrant. For the offence of procuring, Code sec. 216 
(as amended 1913) a peace officer may arrest without, a warrant any 
person whom he has good cause to suspect of having committed or being 
about to commit any of the offences mentioned in sec. 216. Code sec. 
652A added by the Code amendment of 1913.

Belief on reasonable and probable ffrounds as justification1—The pro
tection afforded by sec. 30, applies only where the officer stands indif
ferent, so that he may act without Idas or partiality in deciding whether 
or not there are reasonable and probable grounds for the arrest. R. v. 
Bel yea, 43 N.B.R. 375, 24 Can. Cr. Cas. 395 ; and see T rebeck v. 
Cronduce, 34 Times, L.R. 59.

The officer may lx* held liable for false imprisonment if there was 
no warrant where a warrant is required and he had no reasonable 
ground of belief that the person arrested was one of the guilty parties. 
Mack Sing v. Smith, 1 Sask., L.R. 454 ; Pon Yin v. Edmonton, 8 W.W.R. 
809, 24 Can. Cr. Cas. 327, 31 W.L.R. 402 ; but where the officer has 
acted in good faith and on information which excuses him to some extent, 
these facts will lie taken into consideration in assessing the damages 
Mousseau v. City of Montreal, 12 Que. 8.C. 61.

The justification of sec. 30 applies to relieve the officer from both 
civil and criminal proceedings in cases to which it applies; it makes the 
arrest lawful where its conditions exist. R. v. Cloutier, 12 Man. R. 183,
2 Can. Cr. Cas. 43.

There may be a justification under sec. 30, although there was a 
defective warrant which was produced and read to the accused, if the 
constable honestly believed, on reasonable and probable grounds, that 
the accused was one of the guilty parties. R. v. 8abeans, 37 N.S.R. 223, 
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7 Cnn. Ci. Cas. 498 ; R. v. Cloutier, IL' Man. R. 183; Jordan v. McDonald,
si n s R m

The question whether a peace officer, under g. 30 of the Criminal 
Code, on reasonable and probable grounds believed that an offence for 
which the offender might In? arrested without a warrant had been com
mitted and whether the officer, oil reasonable and probable grounds, 
belie veil that a fugitive had committed that offence, is one for the jury 
and not for the judge to decide. Hex v. Hmith, 17 Man. L.R. 282, 13 
Can. Cr. Cas. 386.

Arrests flagrante delicto]—Unless there is statutory authority for 
so doing, neither a magistrate nor a constable should act officially in 
his own case except flagrante delicto while there is otherwise danger 
of escape, or to suppress an actual disturbance and enforce the law 
when it is in the act of being resisted. I Novel I v. Williamson, 7 U.C.Q.B. 
154 ; Ex parte M«•Cleave, 3 O.L.R. 4.'$8, t> Can. Cr. Cas. 15; R. v. lleffor- 
nan, 13 Ont. R. 616; R. v. Belyen, 24 Can. Cr. Cas 395. 43 N.B.R. 375.

He is not justifi«*d in personally arresting without warrant several 
months after an assault upon him, the person who committed the 
assault. R. v. Belvea, 43 N.B.R. 375, 24 Can. Cr. Cas. 395.

Breach of the peace in view of a justice]—If a justice sees a felony 
of other bleach of the peace committed in his presence, he may in his 
own jH'rsoii apprehend the felon. And he may also liy word command 
any person to apprehend him, and such a command is a good warrant 
without writing. But if the same be done in his absence then he must 
issue his warrant in writing. 5 Burn's Justice of the Peace, 30th ed., 
p 1114.

If the justice is not himself personally arresting the offender on 
view or upon suspicion, or calling in some one to assist him in doing 
so, he «-an only act by issuing a warrant to apprehend the offender in 
the manner authorized by law. It is the former ease to which secs. 8C 
and 31 are applicable, the actual personal interference of the justice 
and those whom he calls to his assistance in making the arrest. There 
is no authority for saying that as peace officer he has any authority 
to send B. as a constable to arrest anywhere in his county a person 
whom he suspects of having committed an offence for which he 
may lie arrested without warrant. B. may as constable or private 
[lerson be in a position to justify the arrest by reason of his own 
suspicion, lie cannot, in such a case, justify under A.'s (the justice’s) 
command, and if he cannot justify by n*ason of his own suspicion, both 
A. and B. are wrongdoers, for A. cannot justify under sec. 30. If the 
«constable can justify the arrest as upon his own suspicion it may per
haps be said that it was his arrest alone and not that of A. the defendant 
upon his command. But where the constable was acting under the 
defendant’s warrant alone, and was not professing to assist the defend
ant (the justice) in making a personal arrest upon suspicion, the war
rant, and not any suspicion of his own as to the commission of the
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mine, iuuhI Ik- his jlistificution. If that warrant turns out to be illegal, 
the justice cannot claim that the arrest was ministerial only. Me,Guineas 
v. Dafoe, 3 Can. Cr. ('as. 139, 23 Ont. App. B. 704; Appleton v. Lepper, 
20 U.C.C.P. 138.

Persons assisting peace officer.

31. Every one railed upon to assist a |feare officer in the 
arrest of a person sus|iected of having committed sueli offence 
is justified in assisting, if lie knows that the jM'rson calling on 
liim for assistance is a peace oflieer, and does not know that 
there is no reasonable ground for the suspicion.

Origin1—Sec. 23, Code of 1892.
Peace officer]—See definition in see. 2, sub-see. 20, as amended 1913, 

eh. 13.
Force in attainting peace officer]—Sec. 30 of the Code being read 

with sec. 31, it seems plain that what both point at is the personal or 
individual act of the peace officer. Hoc. 30 justifies the officer—justice 
or constable—in personally arresting a suspected person under certain 
circumstances without warrant; that is to say, just as if he had a war
rant in his possession authorizing him to do it* and sec. 31 justifies 
everyone who is called upon to assist the peace officer in making the 
arrest, if he knows that he is a peace officer, and does not know that 
there are no reasonable grounds for the suspicion which justifies the 
latter in acting. These sections are merely a codification of the common 
law’. McGuiness v. Dafoe, 3 Can. Cr. Cas. 139, 23 Ont. App. R. 704.

Sec. 169 makes it an offence to resist or wilfully obstruct any peace 
officer in the execution of his duty, or “ any person acting in aid of 
such officer.”

If a person is lawfully called upon to assist a peace officer in the 
execution of his duty, he is bound to go to the officer’s assistance, and 
will be justified in using force to the same extent as the officer himself

Arrest without warrant on suspicion]—Ree secs. 30, 31, 33, 37, 47, 
649. 652, 652A.

Arrest of persons found committing offence.

32. Every one is justified in arresting without warrant any 
|)crson whom he finds committing any offence for which the 
offender may be arrestnl without warrant, or may lie arrested 
when found committing.

Origin]—Sec. 24, Code of 1892.
Person found committing certain offences]—Where a provincial 

statute authorized a constable finding people peddling to arrest them
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willmut warrant, it was held that thy magistrate who issued a warrant 
without the BwiwBry informatisa Mac labl before him was responsible 
in damages for false arrest thereunder and was not entitled to rely 
»|sm I he faet that the constable might have arrested without a warrant. 
M(Catherin v. damer (1912) 41 N.B.R. 1167, 21 Can. Cr. Cas. llli, 11 
K.L.e. 527.

.In-ini without «wml |— Her sees. .15, 36, 47, 11411 lu H52A, inclusive.

trred after commission of rerlaln sfifrsrea.
33. If any offence for which the offender may he arrested 

without warrant has I teen committed, any one who, on reason
able and probable grounds, believes that any person is guilty of 
that offence is justified in arresting hint without warrant, 
whether such person is guilty or not.

Origin]—8ec. 25, Code of 1802.
Arret! without warrant on tntpidon |—Bee sees. 30, 31, 33, 37, 47, 

648, 652, 652A.
Offence actually committed hy someone]—Sec. 33 cannot be invoked 

in justification merely Iterance there was reasonable and probable cause 
for suspicion, If the party making the arrest cannot show that the 
liertirular offence for which he at rested the other, was In fact com
mitted by someone. McKenzie v. Gibson, 8 U.C.Q.B. 100; Walters v. 
W. H. Smith k Son, Limited [1914), 1 K.B. 595, 83 L.J.K.B. 335, 30 
Times L.R. 158; but see sec. 30.

Arrest during night.
34. Kvcry one is protected front criminal responsibility for 

arresting without warrant any person whom he, on reasonable 
and probable grounds, believes he finds committing by night 
any offence for which the offender may he arrested without 
warrant.

Orititn]—Sec. 26, Code of 1892.
" Hy night ”1—See see, 2, sub-sec. (23).
Arrest without warrant]—See sees. 646-652, and 652A.

While eomnilllliig offence.

35. Every peace officer is justified in arresting without 
warrant any person whom he finds committing any offence.

Ongtnl-^-Sec. 27, Code of 1892.
Protection of officer making an arrest ]—
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The powers of a constable to make arrests without warrant depend 
either on the common law or on statute. At common law, speaking 
generally, a constable may arrest a person whom he finds committing 
a felony, a misdemeanor, or breach of the peace, or whom, on reason
able grounds, he suspects of having committed a felony: Russell on 
Crimes, p. 724. And by the Criminal Code he may arrest any person 
whom he finds committing a criminal offence: Criminal Code sec. 648. 
But neither at common law nor by the Code is there any authority for 
arresting a person without warrant found committing a breach of a city 
by-law. Hection 648 of the Code uses the words “criminal offence," 
showing clearly that the right to arrest given there is in the case of 
the committing of un offence under that Act which would include offences 
punishable on summary conviction as well as indictable offences. Sec. 35 
of the Code says that every peace officer is justified in arresting without 
warrant any person whom he finds committing any offence. This sec
tion is not for the purpose of authorizing the arrest but is for the 
protection of the officer making the same from the consequences of 
his act cither in a criminal or civil proceeding. It would only protect 
him in cases in which lie was authorized to make the arrest, i.e., in the 
case of a person found committing a criminal offence. This section is 
merely a codification of the common law.

In the report of the Commissioners on the English Draft Code, 
referring to this and other similar sections, they state that the word 
“ justified " is used when there "is no change in the law as it previously 
existed, while in other cases the words ** protected from criminal respon
sibility ” are used. These words were used liecause in cases where an 
enactment extended the existing law for the purpose of protecting a 
person from criminal proceedings they did not think it right to deprive 
the person injured of his right to damages, and where it was doubtful 
whether the enactment extended the law or not they thought it better 
not to prejudice the decision of the civil Courts by the language used 
Plested v. McLeod (1910), 3 Saak., R. 374, at pp. 377, 378; 15 W.L.R. 
533 ; R. v. McMurrer, 18 Can. Cr. Cas. 385; R. v. Pollard [1917] 3 
W.W.R. 754, 29 Can. Cr. Cas. 35.

In Kelly v. Barton, 26 Ont. R. 608, Boyd, C., said: "The officer 
was not bound or required as a matter of duty to arrest the plaintiff, 
although he was violating the provisions of a city by-law in that he 
was driving a city omnibus without having a license so to do. That 
conduct was merely the infraction of a police regulation, which falls 
far short of being a crime. There was no state of law or of facts 
which did exist that could justify this summary arrest, though the 
officer may have bona fide believed that he had such a legal right, and 
that such was his official duty.”

The right to regulate the procedure for enforcing the penalties 
provided for the infraction of a provincial statute, including the right
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to arrest without a warrant t'or its breach, is a matter for the province 
and not for the Dominion. The offences under sec. 35 of the (’ode for 
which an offender may lie arrested without a warrant are therefore 
limited to those within the legislative competence of the Parliament 
of Canada, that is to say, to criminal offences. Plested v. McLeod 
(1910), 3 Hash. R. 374, 15 VV.L.R. 533. Lament, J., added: “This view 
seems to Ik* supported by sec. 38 of the Code, which provides, ‘nothing 
in this Act shall take away or diminish any authority given by any 
Act in force for the time being to arrest, detain, or put under restraint 
any person.' Here it seems to me that Parliament expressly recognizes 
the right of a province to authorize an arrest for an infraction of a 
provincial statute. If a provincial enactment provides that for an 
infraction of a provincial Act a person may be arrested without a 
warrant, a peace officer would lie justified in so arresting, as was held 
in Rex v. Sweeney (1910), 8 Eastern L. Reporter 16."

See also R. v. Wason, 17 A.R. (Ont.), 221, 233; ex parte Duncan, 
2 Cartw. 297.

Statutory powers of arrest J—See sec. 38.
Authority to arrest without warrant\—Sec secs. 646-652, and 652A.

By night. Loitering by night.

36. Every one is justified in arresting without warrant any 
person whom Jie finds by night committing any offence.

2. Every peace oflicer is justified in arresting without war
rant any person whom he finds lying or loitering in any high 
way, yard or other place by night, and whom he has good cause» 
to suspect of having committed or Iteing about to commit any 
offence for which an offender may be arrested without warrant.

Origin]—Sec. 28, Code of 1892.
Authority to arrest without warrant]—See secs. 646-652, and 652A.
“By night"|—See sec. 2, sub-sec. (23).
Loitering in highwayj—See also the vagrancy sections, 238, 239, 

and as to arrest of loiterers by night, sec. 652.
Arrest during flight\—Sec sec. 37.

Arrest during Slight.

37. Every one is protected from criminal responsibility for 
arresting without warrant any jterson whom he, on reasonable 
and probable grounds, l>elieves to have committed an offence 
and to be escaping from and to he freshly pursued by those
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whom he, oil nuMnalde anil pmhahle ground*, Imlievi1* to have 
lawful authority to arrent that peraon for Well offenoe.

Origin)—8w. 2», Code of 1H92.
Fresh pursuit|—flee nee. «49. It is not h "fresh pursuit” for an 

officer to go to another province for the amiseil several works aftei 
the alleged offence. R. v. Hhvffor, 15 W.L.R. .12.'$, 15 B.C.R. 1.18, 17 
Can. Cr. Cas. 191

Frasooablt and /nobuble grossnds j—See area. .10 ami .1.1.
Jr rest without warrant ou sus/drion |- Nee sees. .10, .11, 81, .17, 47,

«49, «52, «52A.

Statutory power of arrest.
38. Nothing in this Act shall take away or diminish any 

authority given by any Act in force for the time living to arrest, 
detain or put any restraint on any person.

Origin)— See. 30, Code of 1892.
Arrest without warrant)—See sees. «40-052, «52A.
Arrest on warrant for preliminary enquiry \— Hce sees. «55, «59-004.
Arrest on warrant in Mammary conviction matters|—See seen. 711,

7i2, : is, m
Arrest *» default of finding sureties to keep the peace]—See see. 

748, Code form 50.
Arrest under search order or warrant |—See sec. «41 (disorderly 

house or lottery) ; gaming (sees. «41, 042); opium joints (641, 642, 
642A) ; vagrants (36, 643, 652) ; enticement of girl to house of ill- 
fame (216, 640, 652A).

Arrest under Juvenile Delinquents Jet J—Can. Stat., 1908, ch. 40, 
sec. 5.

Force In executing warrant, process or sentence.
39. Kvery one executing any sentence, warrant or process, or 

in making any arrest, and every one lawfully assisting him, is 
justified, or protected from criminal responsibility, as the east1 
may be, in using such force as may be necessary to overcome 
any force used in resisting such execution or arrest, unless the 
sentence, process or warrant can be executed or the arrest 
effected by reasonable means in a less violent manner.

Origin 1—Bee. .11, Code of 1892.
When demand necessary before breaking into dwelling on search 

order]—Launoek v. Brown (1819), 2 B. & Aid. 593, 106 E.R. 482, was 
a caae of a search warrant under a statute (22-2.1 Car. II., ch. 25, sec.
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2) which empowered game keepers and other persons, authorized by 
warrant under the hand and seal of any juntie» of the peavv for the 
county in the day time to search the houses, outhouses or other places 
of certain persons for guns, bows, greyhounds, etc., and to seize, detain 
and keep the same, etc. The Court en banc of four Judges, affirming 
the decision of the trial Judge, held that a search warrant under the 
statute was unlawfully executed inasmuch as no demand of admittance 
had been made before breaking open the outer door of the dwelling 
house of the plaintiff's house. This rule is applicable to all search 
warrants or orders for search unless it is clear from the statute author 
izing the search warrant that a demand to open is not necessary when 
the place is to be searched is a dwelling house. Wah Kie v. Cuddy 
(No. 2), 23 Can. Cr. Cas. MS, .to W.L.K. Mf.

In Hodder v. Williams [1895J 2 Q.B. 663, the statement made in 
Smith’s Leading Cases in the notes to Kemavne’s Case is approved :
“ The maxim that ‘ a man’s house is his castle ’ only extends to his 
dwelling house; therefore a barn or outhouse, not connected with the 
dwelling house, may l>e broken open in order to levy an execution 
(Ponton v. Brown, 1 Sid. 181, 186), but not to make n distress for rent : 
Brown v. Glenn, Hi QJk S94.M

Excess in force used]—See sec. 66.
Resisting or obstructing peace officer]—See sec. 169.

Duty of person arresting. Notice.—Failure In duly.

40. It is the duty of every one executing any process or 
warrant to have*it with him, and to produce it if required.

2. It is the duty of every one arresting another, whether with 
or without warrant, to give notice, where practicable, of the 
process or warrant under which he acts, or of the cause of the 
arrest.

3. A failure to fulfil either of the two duties last mentioned 
shall not of itself deprive the person executing the process or 
warrant, or his assistants, or the person arresting, of protection 
from criminal responsibility, but shall be relevant to the inquiry 
whether the process or warrant might not have been executed, 
or the arrest effected, by reasonable means in a less violent 
manner.

Origin ]—Sec. 32, Code of 1892.
Manner of arrest]—Where a constable tells a person given into his 

charge that he must go with him before a magistrate, and such person, 
in consequence, goes quietly, and without force being used, it is an arrest. 
Chinn v. Morris, 2 C. & P. 361 ; Joyce v. Perrin, 3 U.C.0.8. 300.
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And where the constable said to the plaintiff, “ You must go with 
me," on whieh the plaintiff said he was ready to go, and went with the 
constable towards a police office, without lieing seized or touched, this 
was re led to lie an imprisonment. Pocock v. Moore, Bv. & M. .’121 ; 
Forsyth v. (loden, .12 P.L.J. 400.

If the party is under restraint and the officer manifests an intention 
to make a captive, it is not necessary that there should la* an actual 
contact. Grainger v. Hill, 4 King. N.C. 212, Vaughan, J.$ McIntosh v. 
Demeray, 5 U.C.Q.B. 143; Wilson v. Brocket-, 11 U.C.C.B. 2HK; It. v. 
O’Hearon, 5 Pan. Pr. Cas. 531.

Defendant was convicted of a fourth offence under The Canada Tem
perance Act. A warrant was placed in the hands of a const aide, who 
after keeping it for some time went to defendant to execute It, and 
told him he would have to come to gaol with him. Defendant, com
plaining of the great inconvenience he would lie put to if placet! in 
custody at that time, induced the constable to hold off for a week or two 
longer by agreeing to deposit $100 with him. Later on. the constable 
arrested the defendant on the same warrant and lodged him in gaol. 
It was held on an application for his discharge by habeas corpus on 
the ground that he had lieen twice arrested on the same warrant, that 
even if an arrest hail bee» effected on the first occasion when the con
stable agreed to hold off, it was called off by defendant's own request 
and he was therefore estopped, and the application was retimed. Rj 
parte Doherty (1K99), 5 Pan. Pr. Pas. 94 (N.B.) ; and see R. v. O'lie* mu, 
5 Can. Cr. Pas. 531. y

Right of search on arrest)—The right of an officer to search the 
person of one arrested for felony has always been assumed, as well us 
the right to keep the goods found on him if necessary for the purposes 
of the trial. See Tomlin's Law Dictionary, sub-tit. Constable, IV, " A 
constable must keep goods found on a felon till trial, and then return 
them according to the directions of the court;” see also Mayer v. 
Vaughan, 11 Que. K.B. 140 (search of letter-carrier on arrest for al
leged post-office offence). In the case of Dillon v. O'Brien, lfi Pox P.C., 
at p. 245, the Irish Exchequer Division extended the rule to cases of 
misdemeanor. Balles, C. B., says: “ If, then, the right here claimed, does 
not exist, even in treason ami felony, it would follow upon the arrest 
of a murderer caught in the act am! on the moment lawfully arrested 
whilst the weapon with which the crime had lieen committed was in 
his hand it would lie illegal for the constable to detain that weapon 
for the purpose of evidence; so also would it la* illegal for the officers 
of the law to take possession of jHiisons found in the possession of 
one who had caused death by poison, and even in treason letters from 
co-traitors evidencing the common treasonable design, found in the 
possession of a traitor, would be safe from capture upon his arrest, 
although from the earliest times it has been the settled and unvarying 
practice to seize such proofs of guilt and give them in evidence at the
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lliai." The rase of Leigh v. Cole, ti Cox C.C. 3-9 (cited with appro- 
bation by the Ontario Court of Appeal in Gordon v. Denison, 22 A.R., 
p. 32(5), was a charge to the jury by Mr. .lustier Vaughan Williams 
on the subject of the right of constables to search and handcuff per
sons in custody for breaches of the |n*ace, and the learned judge made 
use of the following language: “ With respect to searching a prisoner 
there is no doubt that a man when in custody may so conduct himself, 
by reason of violence of language or conduct, that a police officer may 
reasonably think it prudent and right to search him, in order to ascer
tain whether he has any weapon with which he might do mischief to 
the person or commit a breach of the peace ; but at the same time it is 
quite wrong to suppose that any general rule can be applied to such u 
case. Even when a man is confined for lieing drunk and disorderly it 
is not correct to say that he must submit to the degradation of being 
searched, as the searching of such a person must depend on all the cir
cumstances of the case." In the case of persons in custody not accused 
of an indictable offence no general rule can be applied, and it would 
always lx* for a jury to say whether the case is one in which a search 
should have been made.

IViire officer pretenting escape.

41. Kvery peace officer proceeding lawfully to arrest, with 
or without warrant, any person for any offence for which the 
offender may be arrested without warrant, and every one law
fully assisting in such arrest, is justified, if the person to be 
arrested takes to flight to avoid arrest, in using such force as 
may In* necessary to prevent his escape by such flight, unless 
such escn|M> can Ik* prevented by reasonable means in a less 
violent manner.

Origin]—Hoc. 33, Code of 1892.
Shooting at person feeing from arrest |—When a peace officer, pur

suing a fugitive whom he had a right to arrest without a warrant, found 
that the fugitive was, in his opinion, likely to escape for the time being 
owing to superior speed, it is a question for the jury, on the trial of 
the officer for manslaughter in killing the fugitive by a shot from his 
revolver intended .only to wound and so stop his flight, whether, under 
all the circumstances, the officer was justified under s. 41 of the Code 
in such shooting in order to prevent the escape of such fugitive, or 
whether such escape could not have been prevented by reasonable means 
in a less violent manner. Rex. v. Smith, 17 Man. R. 282, 13 Can. Cr.

Private person preventing escape]—See sec. 42.
Datg to assist peace officci |—See see. 1(57.
Arrest without nor rant]—Hoc Code secs. (540 to GÛ2A, inclusive.
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Private persim prn ruling escape.

42. Every |>ri \ ate per non piis-ceding lawfully to arnst with 
out warrant any (nthoii for any offence for which lliv offender 
may I hi arrested without warrant is justified, if tin- |mtmmi to 
la> arrested takes to Might to avoid arrest, in using such force 
as may he necessary to prevent his paeape by flight, unless such 
escape can Is1 prevented by reasonable means in a less violent 
manner, if such force is neither intended nor likely to cause 
death or grievous bodily harm.

Oriffinl—Sec. 34, Code of 1892.
Person lawfully (insisting peace officerJ—Her sees. 41, 167 ; R. v. 

Smith, 17 Man. R. 282.

Preventing escape In other rases.

43. Every one pna-eeding lawfully to arrest any person for 
any cause other than an offence in the last section mentioned 
is justified, if the |arson to Is' arrested takes to flight to avoid 
arrest, in using such force as may I at necessary to prevent hi» 
escape hy flight, unless such escape can be prevented by reason
able means in a less violent manner, if such force is neither 
intended nor likely to cause death or grievous bodily harm.

Origin I—Sec. 35, Code of 1892.
Offencet of eeeape and rescue I—See sec». 185-196.

Preventing escape or rescue of arrested person.

44. Every one who has lawfully arrested any person for 
any offence for which the offender may lie arrested without 
warrant is protected from criminal responsibility in using such 
force in order to prevent the rescue or escape of the person 
arrested as he believes, on reasonable grounds, to be necessary 
for that purpose.

Origin 1—Sec. 36, Cod© of 1892.
Offences of escape and rescue 1—See secs. 185-196.

Porc© I© prevent escape.

45. Every one who has lawfully arrested any person for 
any cause other than an offence for which the offender may lie 
arrested without warrant is protected from criminal responsi-
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bility in using siidi force in older to prevent liis escape or rescue 
as lie believes, on reasonable grounds, to be necessary for that 
purjwse, if such forte is neither intended nor likely to cause 
death or grievous Iwdily harm.

Origin I—See. 37, Code ut 1892.
Off encra of escape ond rester |—See sees. 185-196.

Preventing breach of peace.

46. Every one who witnesses a breach of the peace is justi
fied in interfering to prevent its continuance or renewal and 
may detain any person committing or alxiut to join in or renew 
such breach of the peace, in order to give him into the custody 
of a peace officer, if the person interfering uses no more force 
than is reasonably necessary for preventing the continuance or 
renewal of such breach of the |x'aiv. or than is reasonably pro- 
|M>rtioiivil to the danger to he apprehended from the continuance 
or renewal of such breach of the [wail1.

Origin I—Bee. 38, Code of 1892.
Peace offien I—Bee see. 2, sub-sec. (26).

Arrest In enrh ease, -tilling person In charge.

47. Every peace officer who witnesses a breach of the peace, 
and every person lawfully assisting him, is justified in arresting 
any one whom he finds committing such breach of the peace, or 
whom he, on reasonable and probable grounds, lielieves to be 
about to join in or renew such breach of the peace.

2. Every peace officer is justified in receiving into custody 
any person given into his charge as having lieen a party to a 
breach of the peace by one who has, or whom such peace officer, 
upon reasonable ami probable grounds, lielieves to have, witnessed 
such breach of the peace.

Origin]—Sec. 39, Code of 1892.
Perron "found committing " the offence]—Sec secs. 32, 35, 38, 47 

646, 648, 650, 651, and as to the offence of being " found in a dis
orderly house " sec sec. 229 as amended in 1913.

Arrest without warrant on suspicion 1—Bee secs. 30, 31, 33, 37, 47, 
649, 652, 652A.

Breach of the peace]—As to common assault, sec secs. 290-291 ; 
assault occasioning actual bodily harm, sec. 295; aggravated assault, 
sec. 296; affray, sec. 100; riotous injury, secs. 96-97; riot, 87-97.
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Suppression of riot by magistrate.
48 Every sheriff. deputy sheriff, esayor or other head officer 

or acting head officer of any oouuty, city, town or district, and 
every magistrate and justice of the peace, is justilied ill using, 
and ordering to la1 used, and every |iea<T oilierr is justilied in 
using, such forte as he, in good faith, anil on reasonable and 
probable grounds. Iielieves to he necessary to suppress a riot, 
and as is not disproportioned to the danger which he, on reason
able and probable grounds, Iielieves to lie apprehended from the 
continuante of the riot.

Origin I—See. 41), Code of 1892.
Era a., tu force lutedJ—See see. 66.
Aid in Huggrriming riot I—See secs. 48-51, 86, 90-95, 167, and the 

Militia Act, K.S.C. 1906, ch. 41, secs. 80-90.

Suppression of riot by persons ronimaiided thereto. Question of 
law.

49. Every one. whether subject to military law or not, acting 
in good faith in obedience to orders given by any sheriff, deputy 
sheriff, mayor or other head officer or acting head officer of any 
comity, city, town or district, or by any magistrate or justice, 
for the suppression of a riot, is justilied in obeying the orders 
so given unless such orders are manifestly unlawful, and is 
protected from criminal responsibility in using such force us 
he, on reasonable and probable grounds, Iielieves to be necessary 
for carrying into effect such orders.

2. It shall lie a question of law whether any particular order 
is manifestly unlawful or not.

Origin]—Her. 41, Code of 1892.
Vnicer " inanifentlg nnliin'ful " I—Where the imprisonment mid other 

acts complained of were done by- a military officer in the ordinary dis
charge of his military duty and under orders from his superior officers. 
It was held that they were not " manifestly unlawful," as the officer 
was hound to obey the orders of his superiors. Keighley v. Bell, 4 
F. & F. 763.

"Unitary law"I—See note to sec. 51.
Aid in enggreesing riot]—See sec*. 48-51, 88, 90-95, 167, and the 

Militia Act, K.S.C. 1906, ch. 41, secs. 80 90.
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Suppression of riot hy persons apprehending serions mlsrhlel.

50. Every one, whether subject to military law or not, who 
in good faith and on reasonable and probable grounds believes 
that serious mischief will arise from a riot before there is time 
to procure the intervention of any of the authorities aforesaid, 
ia justified in using such force as he, in good faith and on 
reasonable and probable grounds, believes to lie necessary for 
the suppression of such riot, and as is not disproportioned to the 
danger which he, on reasonable grounds, believes to he appre
hended from the continuance of the riot.

Origin ]—See. 42, Code of 1892.
Common duty to tuppreu riof]—By the common law, a private indi

vidual might lawfully endeavour, of hie own authority and without any 
warrant or sanetion front a magistrate, to suppress a riot hv every means 
in his power; he might disperse or assist in dispersing those assembled 
and stay those engaged in it from executing their purpose, as well as 
stop and prevent others whom he saw coming up front joining the rest. 
Phillips v. Eyre, L.R. 6 Q.B. 15. If the oeeasion demanded immediate 
aetion and no opportunity oeeurred for procuring the advice or sanction 
of a magistrate, it was the duty of every subject to act for himself 
and upon his own responsibility in suppressing a riotous and tumultuous 
assembly, and the law protected him in all that he honestly did in the 
prosecution of that purpose. Ibid, per Willes, J., approving the charge 
of Tindal, C. J., to the grand jury of Bristol (1852), 5 C. & P. 261 (n).

Aid in suppressing riot I—Bee sees. 48-51, 88, 90-95, 167, and the 
Militia Act, B.8.C. 1906, eh. 41, sees. 80-90.

Prolerlloit of persons subject to military law.-(juration of law.

51. Every one who is bound by military law to oltey the 
lawful command of his stt|ierior officer is justified in obeying 
any eoniAiand given him by his su|a>rior officer for the suppres
sion of a riot, unless such order is manifestly unlawful.

2. It shall be a question of law whether any particular order 
is manifestly unlawful or not.

Origin]—See. 43, Code of 1892.
“Military tow ’’]—See Code see. 1 (20), the Militia Act R.S.C. 1906. 

eh. 41, and the Army Act (Imp.) referred to In sees. 74 and 75 of the 
Militia Act ; also the Wat Office Official Manual of Military Law (Imp.) 
1914.

Aitl in tmpprftHing riot I—See sees. 48-51, 88, 90-95, 167, and the 
Militia Act, R.S.C. 1906, eh. 41, sees. 80 90.
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He* of ferre. To pretest commission of «fleece. A el amouiillng to 
«fleece.

52. Every one is justified in using such force as may be 
reasonably necessary in order—

(a) to prevent the commission of any offence for which, if 
committed, the offender might lie arrested without 
warrant, and the commission of which would lie 
likely to cause immediate and serious injury to 
the person or property of any one; or,

(h) to prevent any act being done which he, on reasonable 
grounds, la-lieves would, if committed, amount to 
any such offence.

Origin]—See. 44, finite of 1S92.
Excess is force used I—See see. 66.
Force in defence of person under protection of defending ;>m'y|— 

See secs. 55, 59, 60.
Justification of manslaughter]—In his dissenting opinion in B. v. 

Moke [1917], 3 W.W.R. 575, Beck, ,1., said that the prisoner would be 
justified in killing the deceased if on reasonable grounds he believed 
that was neeeesarv to prevent the deceased from killing him ; that is 
the effect of see. 52 of the Code. “Justification on this ground,” said 
Beck, J., “is not precisely the same as justification on the ground of 
self-defence. (Stephen’s History of Cr. Law, vol. 3, p It), In the 
course of centuries the defence of self-defence has accumulated about it 
more or less technicality. The defence of justification in prevention of 
crime is free of these. Such a defence calls for a most careful con
sideration of all the particular circumstances of the particular caw- 
under consideration and. necessitates a careful direction upon them by 
the trial judge."

Repelling assault. Extent Justified.

53. Every one unlawfully assaulted, not having provoked 
such assault, is justified in repelling force by force, if the force 
he uses is not meant to cause death or grievous bodily harm, 
and is no more than is necessary for the purpose of self-defence.

2. Every one so assaulted is justified, though he causes death 
or grievous bodily harm, if he causes it under reasonable appre
hension of death or grievous liodily harm from the violence with 
which the assault was originally made or with which the assail-
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ant pursues his pur|msc, and if lie lielicvea,on reasonable grounds, 
that he cannot otherwise preserve himself from death or grievous 
Itoslily harm.

Origin]—Hoe. 45, Code of 1882.
"Hot having provoked such assault "I—See see. 54, sub-see. (2).
Belief *' on reasonable grounds "]-—The previous conduct of the 

assaulting party towards the |ierson assaulted may Ire shown by the 
accused in support of his defence that he had reasonable grounds in 
defending as he did. R. v. Drouin, 15 Can. Cr. Cas. 205. R. v. Hopkins, 
10 Cox C.C. 229; R. v. Rose, 15 Cox C.C. 540; R. v. Ritter, 56 N.S.R. 
417, 8 Can. Cr. Cas. Ill ; R. v. Scott, 15 Can. Cr. Cas. 442.

Self defence In ease of aggression. Provocation.
54. Kverv one who has without justification assaulted an

other, or has provoked an assault from that other, may never
theless justify forte subsequent to such assault, if he uses such 
force under reasonable apprehension of death or grievous bodily 
harm from the violence of the |ierson first assaulted or pro
voked, and in the I relief, on reasonable grounds, that it is neces
sary for his own preservation from death or grievous bodily 
ham, if he did not commente the assault with intent to kill 
or de, grievous bodily harm, and did not endeavor, at any time 
before <he necessity for preserving himself arose, to kill or do 
grievous ! odily harm, and if before such necessity arose, he 
declined further conflict, and quitted trr retreated from it as far 
as was practicable.

Ï. Provocation, within the meaning of this and the last pre- 
<oiling section, may la> given by blows, words or gestures. 

Origin]—Sec. 46, Code of 1892.
Where violence expected by defending party 1—
The violence whirh the defending party had reason to expect may 

also lie shown by proving the violent temper of the assaulting party 
and knowledge of this by the defender. R. v. Seott, 15 Can. Cr. Cas 
442.

1‘reventlnii ol Insulting assanlt.- Disproportionate kart not Justified.

55. Kverv one is justified in using force in defence of his 
own person, or that of any one under Ilia protection, from an 
assault accompanied with insult, if he uses no more force than 
is necessary to prevent such assault, or the rejaditinn of it.
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8. This section shall not justify the wilful infliction of any 
hurt or mischief disproportionate to the insult which the force 
used was intended to prevent.

Origin] —Sec. 47, Cod.- of 18#2.
Defence of brother 1—Bee R v. Callahan (1*15), 28 Oaa. Cr. Cas. 93.
From a usa till " accompanied trilh instill ”J—In the nhaeuee nf 

statute (in some of the United Ht ales, there are such statutes) no words, 
however opprobrious, disgraceful, annoying or vexatious, will justify 
an assault or liattery, though they may mitigate the punishment. Kvans 
v. Bradlturn, » W.W.R. 281, 22 W.L.R. 585; .1 Cye„ tit., "Assault end 
Battery,” p. 1051, 2 Am. & Eng. Kncy. of Law, tit., 'Assault and Bat 
tery," p. 057; Alrhot's Trial Evidence, 2nd ed., p. 821 ; Addition on 
Torts, 8th ed., p. 83; Watson v. Christie, 2 Bos. St Pul. 224 ; Short v. 
Lewis, 3 U.C.Q.B. (O.8.), 385; Percy v. Glaaco. 22 U.C.C.P. 526 (where 
the English decisions are discussed); Murphy v. Duudas. 38 N.B.R. 583; 
Slater v. Watts, 16 B.C.R. 36; Wentiell v. Winacht, 41 N.B.R. 406.

Defence of movable properly.—Assault by trespasser.

56. Every one who is in |teaeeable possession of any movable 
property or thing, and every one lawfully assisting him, is justi
fied in resisting the taking of such thing by anv trespasser, or 
in retaking it from such trespasser, if in either case he does not 
strike or do bodily harm to such trespasser.

2. If, after any one, being in |n'Accal>lc possession as aforesaid, 
has laid hands upon any such thing, such trespasser |tersists in 
attempting to keep it or to take it front the possessor, or front 
any one lawfully assisting him. the tresjtasser shall lie deemed 
to commit an assault without justification or provocation.

Origin']—flee. 48, Code of 18P2,
Defence of movable property with or without claim of right]—Hee 

see. 57, 58.

Ileleiew with claim of right.

57. Every one who is in peaceable possession of any movable 
property or thing under a claim of right, and every one acting 
under his authority, is protected from criminal responsibility 
for defending such possession, even against a person entitled
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by law to the poenessiuu of such property or tinny, if be uurt 
no more force than is necessary.

Origin.—Hw. 49, Code of 1892.
Where no claim of right I—Nee ne. 58.
Dcfnut of gamin aguinut treopaxurrJ—Nee see. 56.
Defence of real property)—Nee sees 59-62.

Ilefenre without claim of right.

58. Every one who is in |wace«l)le possession of any movable 
property or thing, lint neither claims right thereto nor acts 
under the authority of a |terson claiming right thereto, is neither 
justified nor protected from criminal responsibility for defend
ing his |Hisaeseion against a (tersou entitled by law to the 
possession of such property or thing.

Origin I—Bee. 511, Cede of 189Ï.

Ilefenre of dwelling house agnlnst person entering with Intent.

59 Every one who is in |icaccablc possession of a dwelling- 
house, and every one lawfully assisting him or acting by his 
authority, is justified in using such force as is necessary to pre
vent the forcible breaking and entering of such dwelling-house, 
either by night or day. by any person with the intent to commit 
any indictable offence therein.

Origin I—Hoe. 51. Code of 1892.
" Breaking anti entiling n duelling Iiohmi ."J- - Fur the purposes of 

Carl VII of tin1 Code a definition of the phrase "dwelling house " is 
given In nee. .'135, suh-see. (e), supplemented by see. .1.39. As the offence 
referred to in see. 59, of " breaking and entering " is dealt with liy 
Part VII, it seems that reference should lie made to it to interpret not 
only the phrase " breaking and entering " but the word “ dwelling 
house " which is the subject of the breaking and entering. Nee Code 
aces. 335 (e), 335 (e), 339, 349, 457 (burglary), 458 and 459 (house
breaking).

An/rrnihle for protection of dwelling honor, not unlawful)—Nee see. 
M, sub-see. 3.

Ilefenre of dwelling house at night on reasonable belief of attempted 
entry with Intent.

80, Every one who is in peaceable possession of a dwelling- 
house. and every one lawfully assisting him or acting by his
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authority, is justified is using such force as is necessary to 
prevent the forcible breaking ami entering of such dwelling- 
house In night hy any (wrsou, if In- U'livvi-s, on reasonable anil 
probable grounds, that such breaking and entering is attempted 
with the intent to commit any indictable offence therein.

Origin]—Bee. 52, Code of 1892.
Breaking and entering « dwelling Aoueo |—Bee sees. 5», 335, 339, 

340, 457 45».
Attempted breaking and entering of dwellingI—The mere threat at 

parties standing outside of a dwelling house tlist they will break in, 
without any overt art lo that end, does not justify the householder in 
shooting at and wounding them, unless the householder has first warned 
them to desist anil depart or that he would Are. Hpires v. Barrick, 14 
U.C.Q.B. 420.

Befenee of real properly,—Assault by trespasser.

61. Every one who is in peaceable possession of any house 
or land, or other real property, and every one lawfully assisting 
him or aeting by his authority, is justified in using force to pre
vent any person from trespassing on such property, or to remove 
him therefrom, if he uses no more force than is necessary.

2. If such trespasser resists such attempt to prevent his entry 
or to remove him such trcspasser'shall he deemed to commit an 
assault without justification or provocation.

Origin]—8er. 53, Code of 1802.
Reeieting re menai I - The refusal of a mere trespasser on land to 

leave the laud on w-hieh he was trespassing is not eoustituted an assault 
by sub-sec. (2). There must have been some overt art of force towards 
his removal and force in resistance thereof by the trespasser. Pocket! 
v. Poole, 11 Man. R. 275, and see Pocket! v. Poole, 11 Man. R. 508.

Common ateault\—See secs. 200, 201.
Defence againet forcible breaking in]—See sees. 59, 60.

Assertion of right to house or land.- Assault in rase of lawfnl 
entry.—Trespasser provoking.

62. Every one is justified in peaceably entering in the day
time to take possession of any house or land to the possession of 
which he, or some person under whose authority he acts, is 
lawfully entitled.
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Z. If *ny persou, not having or acting under the authority 
of one inning (mat cable |K>»wi*ioii of any aucli Iioiihc or land 
with a claim of right, assault» any one |H>accahly entering as 
aforesaid, for the purpose of making lum desist from such entry, 
such assault shall lie deemed to la' without justification or 
provocation.

3. If any person haiiug pcacculdu possession of such house 
or laud with a claim of right, or any person acting by his author
ity, assaults any one entering as aforesaid, for the purpose of 
making him desist from such entry, such assault shall be deemed 
to la* provoked by the person entering.

Origin]—See. 54, Code of 18112.
Forcible entry or detainer of reol property I - Hoe ('ode sec. 102.
Common /issaaff | Hee sees. 200, 201.

Correction of child by force.
63. It is law ful for every parent, or person in the place of a 

parent, schoolmaster or master, to use force bv way of correction 
towards any child, pupil or apprentice under his care, provided 
that such force is reasonable under the circumstances.

Origin]—See. 55, Code of 1802.
" Provided such force in reasonable "|—Tilts may depend upon the 

age of the child. R. v. Griftin, 11 Cox C.C. 41)2. It must not tic of a 
nature which would endanger life, limit or health, or cause any I ST 
manent injury. K. v. Rotdnson, 7 Can. Cr. Cas. 52; R. v. llopley, 2 
F. t F. ML

Cleary v. Booth [1803], 1 Q.B. 465, 62 L.J.M.C. 87.
Unreasonably severe ehaatiaement is criminally punishable as an 

assault, although there may have been no permanent injury. R. v. Gaul, 
8 Can. Cr. Cas. 178, 36 N.6.B. 504.

In the ease of a school pupil, the effect of his misconduct upon the 
school discipline is to he considered. R. v. Zinc, 18 Can. Cr. Caa. 456.

If chastisement was inflicted through malice, it would not fall under 
the protection of sec. 63, which applies to force by way of correction, 

discipline. See R. v. Gaul, 36 N.8.R..504.
Chastisement of the pupil from motives of caprice, anger or bad 

temper, is unlawful ; the chastisement [lermitted under Quebec civil law 
must be reasonable in proportion to the offence and must have been 
justifiable as necessary for the maintenance of school discipline. Brisson 
r. Lafontaine, 8 L.CJ. 173.

Frees» in force used]—See see. 66.
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Muster of ship.

64 It is lawful for tin- master or officer in command of a 
ship on a voyage to use force for the purpose of maintaining 
good order and discipline on board of his ship, provided that 
he lielieves, on reasonable grounds, that such forte is necessary, 
and provided also that the forte used is reasonable in degree,

Origin I—Set*. 56, Code of 1892.
Discipline of seamen]—See also, as to discipline of seamen, the 

Canada Shipping Act, R.8.C. 1906, eh. 113, secs. 286, cl seq. ; 6-7 Edw
VII, eh. 46

Surgirai operations.

65 Every one is protected from criminal responsibility for 
|ierforming with reasonable care anti skill any surgical o|ieration 
U|Hin any person for his lieuelit, provided that performing the 
operation was reasonable, having regard to the patient’s state 
at the time, and to all the circumstances of the case.

Origin]—Sec. 57, Code of 1892.
Doty of persons undertaking to administer surgical I real me nil— 

See sec. 246.

Karena of forer.

66 Every one authorised by law to use force is criminally 
responsible for any excess, according to the nature and quality 
of the act which constitutes the excess.

Origin |—Sec. 58, Code of 1892.
Exoess in chastisement of minor]—Sec sec. 63.
Excess of force in resisting assault]—See secs. 53, 54, 55.

Consent to death.—Canning death with ronsenl.

67. No one has a right to consent to the infliction of death 
upon himself.

2. If such consent is given, it shall have no effect upon the 
criminal responsibility of any person by whom such death may 
be caused.

Origin]—Sec. 59, Code of 1892.
Culpable homicide |—See sees. 259-268.
Aiding and abetting a suicide]—Sec see. 269.
Attempting suicide]—Sec sec. 270.
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Condonation I —The jktikiii physically injured in the oommissiun of n 

crime cannot by any act of condonation excuse the criminal offence 
■gainst the King bo ne to make the condonation a defence to an indict
ment for the crime. B. v. Strong, Ci N.B.B. 180, 24 Can. Cr. Can. 4X0.

Obedience to dt faclo Ian.

68. Every one is protected from criminal responsibility for 
any act done in obedience to the laws for the time 1 icing, made 
and enforced by those in possession de facto of the sovereign 
power in and over the place where the art is done.

Origin!—Sec. 00, Code of 1892.

Parties to Offences.

Who parlies to offence. -Aiding and ahettiag. -Counselling. Pro
curing another In commit offence. Common Intent of several 
persons.

69. Every one is a party to and guilty of an olfenee who,—
(а) actually commits it; or,
(б) does or omits an act for the purpose of aiding any

person to commit the offence; or,
(e) abets any [terson in commission of the offence; or,
(d) counsels or procures any person to commit the offence.

2. If several persons form a common intention to prosecute 
anv unlawful purpose, and to assist each other therein, each of 
them is a party to every offence committed by any one of them 
in the prosecution of such common purpose, the commission of 
which offence was, or ought to have been known to be a probable 
consequence of the prosecution of such common purpose.

Origin]—Sec. 61, Code of 1892; The Accessories Act, 1861, Imp. 
24-25 Viet., eh. 94; 31 Viet., Can. eh. 72; 7-8 Geo. IV., Imp. ch. 30, 
sec. 26; 9 Geo. IV, Imp. ch. 56, sec. 33.

Incitement to commit « crime it indictable]—It Is an offence at 
common law to counsel another person to commit an offence; inciting 
another person to commit a misdemeanor was itself a misdemeanor. 
R. v. Ransford, 13 Cox C.C. 9; R. v. Higgins, 2 East 5. The com
mission of the offence is another mode of infract inn of the law. R. v. 
lirousseau, 26 Que. K.B. 164, 28 Can. Cr. Cas. 435, 439. In the latter 
case sub-sec. (d) of sec. 69 was interpreted as covering the unsuccess 
ful solicitation by a municipal councillor of an offer to bribe him, 
and while such unsuccessful solicitation would not be an offence under
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bpc. 161, it was thought to be a substantive offence under sec. 69, 
differing from the offence solicited. Archamheault, C. «)., said, in 
reference to sec. 69, that if the offence itself is not committed, it 
cannot lie pretended that the person counselling it is guilty of that 
offence. Sec. 72 was also considered, and it was held that the councillor 
could not lie convicted of " attempting ” the offence of which the other 
party would have been guilty had he offered to bribe the councillor i 
suggested. It is arguable, however, that sec. 69 is intended, as is 
outlined by the heading “ principals,” to declare what participants in a 
crime actually committed are to be chargeable as principals and to 
abolish former distinctions as to principals in the first degree or in 
the second degree, or accessories liefore the fact. It will lie noted that 
it is declared by sub-sec. (d) that every one is a party to and guilty 
of an offence who " counsels or procures any person to commit the 
offence.” Does the language there used extend to the solicitation of 
an offence neither committed nor attempted ; or do the words ” the 
offence ” mean only the offence participated in by the counselling or pro
curing, and which may lie either a completed offence or an attempt to 
commit itf If the offence counselled is neither executed nor attempted, 
the counselling or procuring is still a substantive offence whether it he 
under sec. 69 or at common law, which still applies in cases to which the 
Code does not extend ; R. v. Cole, 5 Can. Cr. Cas. 330, 3 Ont. R. 389 ; 
R. v. Union Colliery Co., 31 8.C.R. 81, 4 Can. Cr. Cas. 400; Rrousseau v. 
The King (1917), 56 8.C.R. 22; and see Code 15 as to offences punish
able both by statute and at common law.

Responsibility for natural consequences of act]—The general rule 
is that a person is responsible for the natural consequences of his 
nets, but there are many cases in which it would lie obviously unfair 
to make a person criminally responsible for doing a particular act, 
though under ordinary circumstances such an act would undoubtedly be 
an offence. A child is considered to he incapable of committing an 
offence before the age of seven years; Code, sec. 17; and any act of a 
child lietween the ages of seven and fourteen can only be held to be 
an offence if it is shown affirmatively that the child had sufficient 
capacity to know the nature and consequences of his act, and to appreci
ate that he was doing wrong. Code, sec. 18.

Mental deficiency]—A person cannot be convicted on a criminal 
charge in respect of an act done by him while labouring under such 
unsoundness of mind as made him incapable of appreciating the nature 
and quality of the act he was doing, or that such an act was wrong. 
Code, sec. 19. «

Drunkenness as affecting intent]—If a person is accused of wounding 
another with intent to murder him, the fact that the accused was very 
drunk at the time ought to be taken into account in considering whether 
the intent is established ; though even in such a ease the intent may lie
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proved by evidence of premeditation, or other facte. See K. v. Meade 
(ISO»), 1 K.B. 875.

Acts of omission | —A person is not ordinarily considered to cause 
injury to another by the mere omission of an act ; thus, if a mail sees 
another drowning and is able to save him by holding out his hand, 
but omits to do so, even in the hope that the other may lie drowned, 
still he is not criminally responsible.

On the other hand, where the law imposes upon a person the duty of 
performing some particular act, lie is held responsible if lie omits to do 
so. For example, every person who htis charge of another, c.g., a 
lunatic, an invalid, or a prisoner, is bound to provide him with neces
saries if he is so helpless as to lie unable to provide himself : and if 
death results from a neglect of such duty, the person in charge is held 
responsible unless he can show some good excuse. Hee Code, sees. 241 
and 244.

So, in the case of an animal known to Ik- dangerous, the person in 
charge is bound to take such precautions us will safeguard the public 
from danger. Code, sec. 247.

Similarly, if a person undertakes to do any act, the omission of 
which may endanger human life, and without lawful excuse omits to 
discharge that duty, he is responsible for the consequences. Code, sec. 2-18. 
Again, if a person undertakes (except in extreme cases of necessity) 
to administer surgical or medical treatment, or to do any other act 
which may he dangerous to human life, lie is responsible if death results 
from a want of reasonable care and skill on his part. Code, sec. 246.

Accident]—A person is not criminally responsible for the result of 
a pure accident which is not to tie attributed in any way to any care
lessness, or negligence, or to an unlawful act on his part.

Thus, if a woodcutter Is lawfully cutting down a tree and the head 
of his axe flies off, or if a man is lawfully riding down a road and 
his horse is whipped by another person and caused to start off, or if a 
man is lawfully shooting at game or any other object, and in any of 
these, cases there result to a bystander injuries which cannot be attri
buted to negligence on the part of the woodcutter, rider, or shooter, 
as the case may lie, he will not be responsible for the injuries caused. 
As to culpable and non-culpable homicide, see Code, sec. 252.

Assisting the ftrituipal offender]—If a person assists another in 
the commission of an offence, he is responsible as though he had 
«•ommitted it himself; and even if such assistance is indirectly given, 
»s, for instance, if two or three men go out together to commit a 
burglary, and one waits at tK- corner of the street to keep watch while 
the others commit the burglary, the watcher will be guilty of burglary 
equally with the others. R. v. Lloyd, 19 Ont. R. 352. On the other 
hand, if the offence charged involves some special intent, it must be 
shown that the assistavt was cognizant of the intentions of the person 
whom lie assisted; thus, on a charge of wouuding to murder, it must bo
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shown that an assistant not only assisted the principal offender in what 
he did, but also knew what his intention was, lief ore the former can he 
convicted on the full charge. R. v. Smith, .'$8 U.C.Q.B., 218; and see 
R. v. Kamonde, 26 U.C.Q.B., 156 (attempt to steal).

Mere non-interference when a poison sees that a crime is aliout 
to la* committed by another in his presence, is not enough to constitute 
aiding or abetting. R. v. Curtley, 27 U.C.Q.B., 613; but him; sec. 71 
as to assisting the escape of the criminal. Other aid rendered " after 
the crime ” is not sufficient to make the aiding party liable as a 
principal under sec. 69. R. v. Graham, 2 Can. Cr. Cas. 388.

An aider and abettor of a misdemeanor was liable as a principal 
at common law. and the declarations in this respect contained in the 
Accessories Act, 1861, Imp., arc to that extent merely declaratory of 
the common law. I)u Cros v. Lamhotirnc [ 1907), 1 K.B. 40, 43; R. v. 
Greenwood, 1 Den. C.C. 453 ; R. v. Darkness (No. 2), 10 Can. Cr. Cas. 
199, 207, 10 O.L.R. 555.

Mere knowledge that the principal intends to commit crime does 
not constitute an accessory liefore the fact: there must tie some partie» 
lar crime in view. R. v. Lomas, 9 Cr. App. R. 226; R. v. Bernard, 1 
F. * F.. 240.

A man who procures a woman, not his wife, to sign as his wife, 
to bar dower in a conveyance of his real estate, while she knows that 
the true wife is still living, is punishable as a principal under secs. 69 
Mi hit; tinted Ht»tes X. Ford I 1916) 10 W W R MU, || WU 

912. 26 Can. Cr. Cas. 430.
In rr pnrtr Baird, 34 N.B.R. 213, it was held that the president of 

nil incorporated company may Is* convicted for a violation of the second 
[iart of the Canada Temperance Act, where the sale is made by a clerk 
under general Inst met ions received by him from the president.

A clerk or manager in a money-lender’s office, who takes part in an 
act which amounts to the offence of usury, is guilty as a principal, and 
it is no defence to the charge that he acted merely as an agent. 
Lakmde v. The King, 18 Que. K.B. 267, 15 Can. Cr. Cas. 72; Money
lenders' Act, R.8.C., 1906. ell 1*1 R ». Kel,r i No 1), 18 Can. Cr. Cas 
202, 2 O.W.N. 133, 17 O.W.R. 213. But, presumably, the act of the 
clerk must be such that knowledge that the transaction is usurious can 
be imputed to him and not merely to the principal. Ibid.

The employee or agent is liable if he aids and abets iu the illegal 
transactions negotiated by his employer or principal. R. v. Smith and 

% Luther, 17 Can. Cr. Cas. 445; Lalonde v. The King, 18 Que. K.B. 267.
A person in the employment of another person, not a resident of 

Canada, whose money is lent, acting as the manager of his business, 
although paid by salary and having no share in the excessive interest 
charged, may be convicted as a money-lender under the Money-Lenders' 
Act, R.8.C. 1906, e. 122, and s. 69 of the Criminal Code. Rex. v. Glynn 
19 Man. L.R. 63, 15 Can. Cr. Cas. 243.
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The continuous supply of goods with knowledge that they were 
being illegally sold in contravention of a criminal lew, is an aiding and 
abetting of the criminal eales. Cook v. Stockwell, 84 L.J.K.R. 
2187; but whether the buyer of intoxicating liquors can be said to be 
an aider or abettor of the oifence of the seller in contravening a federal 
law, e.g., the Canada Temperance Act, is a question not free from doubt. 
See R. v. Heath, U Ont. R. 471; < r fp§fU \imstiong. |0 KJJ lii| 
ex parte Barker, 30 N.B.R. 406; Fairburu v. Kvans [1916J, 1 K.B. 218, 
85 L.J.K.B. 479. In the latter ease the person who purchased goods 
on a Sunday from a shopkeeper whom he knew to be contravening a 
Sunday observance statute, and whom he knew to have been convicted 
several times for such offence, was held guilty of aiding and abetting.

Sec. 69 of the Code expressly declares that every one is a party 
to and guilty of an offence who (b) does or omits an act for the purpose 
of aiding any person to commit the offence; or (c) abets any person 
in commission of the offence. That is to say, by aiding or abetting 
in the commission of an offence he becomes a party to and guilty of the 
same offence. Thus he becomes a party principal, and there appears 
to be no reason why he should not l>e indicted or charged as a principal 
under the Code. R. v. Harkness (No. 2) 10 Can. Cr. Cas. 199 at 207, 
10 O.L.R. 555; R. v. Gregory, L.R. 1 C.C.R. 77; Benford v. Sims [1898] 
2 Q.B. 641; R. v. Holley, 4 Can. Cr. Gas. 510; see The Queen v. Campbell 
(1899), 2 Can. Cr. Cas. 357.

The shooting of a constable in charge by one of the conspirators 
in the prosecution of the common Resign of escaping from custody 
may be under such conditions as to justify the conclusion that it 
was or ought to have lieen known to be a possible consequence of the 
prosecution of such common purpose. Criminal Code, s. 69 (2); each 
of them would then tie a party to such offence, and the offence, being 
murder in the actual perpetrator thereof was murder in the prisoner, 
even if he were not the actual perpetrator thereof, and he was properly 
found guilty by the jury of that offence. Rex. v. Rice, 4 O.L.R. 223, 
5 Can. Cr. Cas. 509.

Any person who before the commission of an offence does something 
to aid in its being <x>mmitted, or to help or to facilitate its commission, 
or to furnish the means to accomplish its commission, although he may 
not be present when the offence is actually perpetrated, may be treated 
and dealt with as a principal, and such a person falls directly under 
sec. 69 of the Code as having done an act for the purpose of aiding 
any person to commit an offence. R. v. Roy, 9 Que. Q.B. 312.

Rut mere acquiescence by a director of a company in illegal acts of 
the company will not alone make him an aider or abettor. R. v. 
Hendrie, 11 O.L.R. 202, 10 Can. Cr. Cas. 298.

A spectator who lmil paid for admission to a Sunday show held in 
contravention of law, has lieen held liable to a penalty expressly enacted 
for those “taking part and assisting" in such shows. Tremblay v. 

69



IS#»] ('him i N al Code (Paht I)

City of Qut4>ee (No. 1), 16 Can. Cr. Cas. 253; Tremblay v. City of 
Quebec (No. 2), 16 Can. Cr. Cas. 487.

If the owner of a house leases it to another person for the purpose 
of keeping a disorderly house, or does so with the knowledge and with 
his concurrence that it is to be so used and kept, he, in leasing the house 
would aid the leasee to commit the offence of keeping a disorderly 
house, and he consequently would become liable equally with the actual 
offender for the offence committed and he would be prosecuted, tried, 
convicted and punished as a principal. In such cases, the indictment, or 
the information, may either simply charge the accessory or alder with 
the offence committed by the person aided, or may state the aid which 
was given and charge the accessory’s or aider’s participation by reason 
thereof in the offence committed. R. v. Roy, 9 Que. Q.B. 312 ; and see 
also sec. 228A as to the liability of the landlord for knowingly permitting 
such use of his premises.

Where the alleged aliettor and the alleged principal are jointly 
indicted as principals, there may he a conviction of the aliettor for 
counselling the crime, although the alleged principal is acquitted. R. v. 
Burton, 13 Cox, C.C. 71.

A person is not an accessory if, without any guilty knowledge, he 
acts as broker for the parties entering into stock transactions which 
as between them were gambling transactions, prohibited by Code, sec. 
m. R V Dswi, 17 Qm. s c. (17; I Can. Cr. Cas. 170.

An act done which may enter into the offence, although the crime 
may be complete without it, may be considered as a continuation of the 
criminal transaction so ns to make the participator an aider and aliettor, 
although his participation occurs only after such acts have liecu done 
as in themselves would constitute the crime. R. v. Campbell, 2 Can. Cr. 
Cas. m.

To establish a conviction for " counselling and procuring” another 
to bribe a jieace officer, it is essential to prove that, the peace officer 
had in fact been bribed. R. v. Ryan, 22 Can. Cr. Cas. 115.

But if an official offers himself as a man to be bribed he thereby 
“ counsels ” those to whom he makes the offer and may he convicted, 
although they do not respond to the advances by making him any offer. 
Brousseau v. The King (1917), 56 R.C.R. 22, affirming 26 Que. K.B. 164, 
28 Can. Cr. Cas. 435, in the result.

A statutory prohibition may be so wide in its terms that non- 
••omplianev by the employee with the conditions without which a trans 
action of the principal could not legally l»e completed, will make the 
employer liable under a penal law, e.ft., the illegal sale of wood 
alcohol without a proper laltel under the Inland Revenue Act, R.8.C. 
1906, ch. 51, and 7-8 Edw. VTI, eh. 34. see. 27; R. v. Russill, 29 O.L.R. 
367, 29 Can. Cr. Cas. 131.

And the employer may be liable to conviction under liquor laws for 
illegal sales made by his employee without his knowledge or connivance,
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if the «le» were roeile in the courue of the employment. K. v. Conrod,
0 Cnn. Cr. Caa. 414. Compare Caldwell v. Bethell (19131, 1 K.B. 110; 
Strutt t. Cliff (18111, 1 K.B. 1 ; R. v. Williams 42 U.C.Q.B. 464.

Aiding under compulsion]—Bee. wee. 20, 21.
Place of trial for aiding and abetting a crime punishable on sum

mary conviction I—See roc. 707.
Extra territorial offenceJ—Counselling a woman in Canada to submit 

in a foreign jurisdiction to an operation which, if performed in Canada, 
would be a crime, is not an offence against the criminal law of Canada. 
k v. Wfkm M On. n On m, 11 MLB i

Attempt to solicit another to attempt a crime I—See see. 72 as to 
attempts generally. It is nil offence to attempt to solicit a person to 
attempt or conspire to commit an offence. R. v. Rrousseau, 28 Can. Cr. 
Cas. 43ft, 2ft One. K.B. 1(14; R. v. Ransford, 13 Cox C.C. 9; R. v. lie 
Kromme, 17 Cox C.C. 492. Bo there may be a conviction for the attempt 
to incite to nn attempted crime by sending a letter which might not 
amount to a solicitation because of the receiver not reading the letter 
but handing it over to others without lieing made aware of its contents. 
R. v. Ransford, 13 Cox C.C. 9.

And see Rrousseau v. The King (1917), 56 fl.C.R. 22, affirming in 
the result, 26 Que. K.B. 164.

Special provision as to servant's liability for trade marl: offences] - 
Bee see. 49ft.

Variance from the offence which was counselled ]—Bee sec. 70.
Accessories after the factJ—See sec. 71.
Person counselling theft and afterwards receiving the goods]—One 

who is a principal to a theft cannot be convicted of receiving the goods 
knowing them to have lieen stolen, upon evidence merely showing that 
he stole the goods. The offence of theft must have 1»een completed 
before the separate offence of receiving can lie committed. R. v. Hodge 
12 Man. R. 319, 2 Can. Cr. Cas. 350. The same doctrine has been held 
to apply to a principal in the second degree ; t.e., to an aider and 
aliettor, but not to the case of one who counsels or procures the theft 
without becoming a principal in the second degree. Such an accessory 
lief ore the fact is liable under sec. 69 ns “ a party to and guilty of ” 
the theft, and if he afterwards lieeomes a receiver of the goods he may 
lie convicted also of that offence under Code sec. 399. R. v. Hodge, 12 
Man. R. 319, 2 Can. Cr. Cas. 3ft0.

Offence committed in furtherance of common intention of conspira
tors]—Bee secs. 444, «73.

Persons counselling offence.

70. Every one who counsels or procures another person to 
he a party to an offence of which that person is afterwards 
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guilty, ie a party to that offence, although it may be committed 
in a way different from that which was counselled or suggested.

2. Every one who counsels or procures another to be a party 
to an offence is a party to every offence which that other com
mits in consequence of such counselling or procuring, and which 
the person counselling or procuring knew, or ought to have 
known, to lie likely to lie committed in consequence of such 
counselling or procuring.

Oriflin}—Nee. 82, Code of 1892.
Principal» anti acccnsaries la criminal offence |— Nee see. rtll.

Accessory after Ihe fart. Husband or wife.

71. An accessory after the fact to an offence is one who 
receives, comforts or assists any one who has been a parly to 
such offence in order to enable him to escape, knowing him to 
have been a party thereto.

2. No married person whose husband or wife has been a party 
to an offence shall become an accessory after the fact thereto by 
receiving, comforting or assisting the other of them, and no 
married woman whose husband has been a party to an offence 
shall become an accessory after the fact thereto, by receiving, 
comforting or assisting in his presence and by his authority 
any other jierson who has lieen a party to such offence in order 
to enable her husliand or such other person to escape.

Oriffin]—Nee. 6.1, Code of 1892.
“Receive», comfort» or a»»i»ta,,\—There most lie an act to assist 

the criminal personally in order to constitute an accessory after the 
fact; mere failintr to notify Ihe authorities of the crime is not nsuntly 
enough, except as to treason. R. v. Chappie, 9 C. & I*. 96; see sec. 76 
as to accessories after the fact to treason. But to “ conceal " or procure 
Ihe conoealment of a felony was a common law misdemeanor known 
as misprision of felony. Rurhidge Cr. Law (Can.) 508.

Acta intended to destroy or conceal things which may lie produced 
in evidence against a prisoner on his trial, make the doer an accessory 
after the fact. R. v. Levy, 7 Cr. App. R. 61 ; R. v. Butterfield, 1 Cox 
C.C. 39 ; 2, Hawkins PI. Cr., ch. 29, sec. 26.

Puninhmrnt of accea» art/ after the fact I—Nee secs. 574 and 575, and 
as to treason, sec. 76; and murder, sec. 267; concealment of deserter, 
see. 82.
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Accessory both before and after the fact ]—A defendant may In* 
charged hr an accessory lieforc 4lie fact in one count, and as accessory 
aftor tho fact in another count, and may lie convicted on both counts 
R. v. Rlackwm, H (\ 4 P. 43; K. v. Mitchel, 6 Bt. Tr., N.H. 500, «20, <121.

Joint or separate trial of oi'cessory] Bee see. 849.
Wife's crime committed in husband's presence|—Bee sec. 21.
heed tiny stolen goods J -Bee secs. 200 403.

\ttempts. Question of law.

72. Every one who, having an intent to commit an offence, 
does or omits an act for the purpose of accomplishing his object 
is guilty of an attempt to commit the offence intended whether 
under the circumstances it was possible to commit such offence 
or not.

2. The question whether an act done or omitted with intent 
to commit an offence is or is not only preparation for the com
mission of that offence, and too remote to constitute an attempt 
to commit it, is a question of law.

Origin}—Bee. 64, Code of 1892; English Draft Code, 1879, article 
74 (part).

Act done with intent to commit crime]—An attempt implies an 
intent ; but intending to commit a crime is not the same as attempting 
to commit it. R. v. McCarthy, 41 O.L.R. 153; R. v. Snyder (1915), 34 
O.L.R. 318, 24 Can. Cr. Cas. 101 ; and see sec. 949, tvs to convicting for 
an attempt on a charge of the completed offence, “if the evidence 
establishes an attempt.” R. v. Weiss and Williams (No. 1), 4 W.W.R. 
1358, 21 Can. Cr. Cas. 438 (No. 2), 5 W.W.R. 48 and 400, 22 Can. Cr. 
Cas. 42.

Mental intentions may be changed at any time before being carried 
out. When not accompanied by overt acts in the direction of a crime 
they do not constitute even an attempt at crime. Pockett v. Pool (1896), 
11 Man. R. 275, at 286.

An assault with intent to commit an offence involving violence will 
ordinarily lie hold to lie an attempt to commit that offence. R. v. Johns, 
15 B.C.B. 384.

In some instances, some preliminary act as to which it might Ik* 
doubtful whether or not it was too remote to constitute an “ attempt ” 
may, by statute, lx* created into a substantive offence. So under Code 
sec. 397, a trader concealing his own goods for a fraudulent purpose, 
ex. gr. to defraud insurance companies, commits an offence although 
the fraud was not carried out and no claim was ever made by him 
against the companies. R. v. (loldstaub (1895) 10 Man. R. 497, 5 Can 
Cr. Cas. 357.
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There must be a connection between the act done for the purpose 
of an intended crime and the crime itself. Hub-sec. (2) indicates that 
an act done with intent may lie too remote to constitute an “ attempt." 
The question of remoteness is declared to la* a question of law, but. 
the doctrine of law governing this is left undefined by the Code and is 
left in an unsettled state by the many cases in which It has liecn dis
cussed. It is said, however, that it is material to consider whether there 
is any further act “on the defendant’s part” remaining to lie done 
liefore the completion of the crime. R. v. Eaglet on, Dears, 515, 538 ; 
Dugdale v. The Queen, Dears, 64, 22 L.J.M.C. 50; R. v. Hensler, 11 Cox 
C.C. 570, R. v. Roebuck. Dears, * R. 24, 23 LJ.M.C. 101 ; B. v. Cheese 
man, L. 4 C. 140, 31 LJ.M.C. 89; R. v. Ring, 61 L.J.M.C. 116, 17 Cox 
C.C. 491 ; R. v. Linneker [19(>6|, 2 K.R. 99, applied in R. v. Snyder 
(1915), 34 O.L.R. 318, 24 Can. Cr. Cas. 101; R. v. Robinson (1915|, 2 
K.R. 342. 84 LJ.K.R. 1149.

There is an obvious distinction between doing a thing with intent 
to commit an offence and attempting to commit the offence. For in
stance, A. may load his gun with the declared intention of shooting 11. 
whenever he may mej*t him, but If he does not take his gun with him, it 
would lie vain to pretend that he had attempted to shoot B., or if he 
bought (Hiison with the intention of killing R, but did nothing more, 
it would lie impossible to say that he attempted to poison B. Ho, if a 
prisoner conceals himself with the intention of escaping, that may, or 
may not, lie sufficient evidence of an attempt according to the circitm- 
stances, but it is not the offence in itself. For instance, if the prisoner 
(while locked up in his cell) hid himself under his lied with the iuten 
tion of escaping, it would lie an extraordinary thing to say that he had 
attempted to eacu|ie; while, on the other hand, if he were found con
cealed near an open gate awaiting a chance to slip past the guard, 
that would lie enough to warrant a conviction for an attempt. R. v. 
Labourdette (1908), 13 R.C.R. 443, H W.L.R. 402 (B.C.), lier Hunter, 
CJ.; R. v. Button 119001, 2 Q B. 597, 69 LJ.Q.B. 901 ; R. v. Robinson 
[1915], 2 K.R. 342, 11 Cr. App. R. 124.

Although an attempt implies the intent, an intent does not neces
sarily imply an attempt. There may la* cases very near the line as 
regards the attempt although there is no doubt as to the intent. It 
is always nccenary that the attempt should lie evidenced by some overt 
act forming part of a series of acts which, if not interrupted, would 
end in the commission of the actual offence. R. v. Mooney, 15 Que.

.7. Il < an < K x l.mm k. . | IM], ES N, 111 .
R. v. Robinson [1915], 2 K.B. 342. The interruption is not necessarily 
that of an outside cause or of a third party; it may lie due to a change 
of mind on the part of the accused. R. v. Goodman, 22 U.C.C.P. 338 
(arson) ; R. v. Ksmonde, 26 U.C.Q.B. 152 (theft).

The physical impossibility of completing the crime is no defence to 
a charge of attempting to commit it. ('ode see. 72; R. v. Williams
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11*93], 1 Q B. m, 62 L.J.M.r. 29; It. v. Durkworth 118921, 2 Q.B. ill, 
17 Cox 495; R. v. Ring, til LJ.M.C. llti (pocket picking); R. v. Brown, 
24 Q.B.I). .157, overruling R. v. Colline, 33 LJ.M.C. 177 (pocket picking).

Under eec. 69 (d) every one i* « party to and guilty of an offence 
who couiihoIh any jiersou to commit the offence. Thie has lieen held to 
create a substantive offence even where the offence counselled, i.e.f ad 
vised or recommended, was neither c«miuiitted por attempted. Itrouaaeau 
v. The King (1817), 5ti H.C.K. 22, 3» D.L.R. 114, affirming 28 Can. Cr. 
Cm. 435, 2ti Que. K.B. 164.

It has lieen said that where the aolicited party does nothing for the 
purpose of accomplishing the solicited offence, the party guilty of the 
soliciting is not guilty of an “ attempt " of that offence. Brousaeau v. 
The King, 28 Can. Cr. Cas. 435, 26 Que. K.B. 164. The solicitation is 
in such case punishable either as a substantive offence under sec. 68 (d), 
or the solicitation itself although unsuccessful may in some cases be 
a common law offence and, except in so far as the common law of 
Kugland has been repealed cither expressly or by implication, be the 
subject of an indictment at common law. Brousaeau v. The King

•11 H 84 ü : ..... . 11. jm t ntapaUfafc,CJ . i el* OaStor) v
The Queen, 31 8.C.R. 81, 87; and see Code sees. 10 12, 15, 16. It is an
indictable misdemeanor at common law for any person in an official 
position corruptly to use the power of his position by asking for a bribe. 
Brousaeau v. The King, supra; compare Code sec. 161.

Drunkenness as affecting intent]—Sec note to sec. 18. The pre
sumption of a criminal intention which would otherwise arise from an 
act may In* rebutted by showing that the prisoner’s mind was so 
affected by drink that he was incapable, at the time, of knowing that 
what he was doing was dangerous or wrongful. R. v. Meade [1809],
1 K.B. 895. R. v. Doody, 6 Cox C.C. 403; R. v. Jessamine, 19 Can. Cr. 
Cas. 214; R. v. Htoddart. 25 Can. Cr. Cas. 81; R. v. Kane, 25 Can. Cr.
■ . ii | ■ i WM*, W USA », -i On, r. 0* I»

Proof of complete offence on charge of attempt]—Hee sec. 950.
Proof only of attempt on charyi of complete offence\—Hee set's. 

949-861.
Punishment of attempts to wmmit crime|—Hee secs. 570-572, as to 

offences generally, and as to certain crimes, sec. 74 (treason); sec. 75 
i treasonable conspiracy); hoc. 77 (levying war); sec. 80 (assaults on 
the King); set?. 188 (attempt to break prison); sec. 203 (buggery); 
see. 216 (procuring); sec. 219 (sexual offence with idiot); sec. 234 
igambling in public conveyance); sec. 235 (betting offences); sec. 236 
(lottery offences); sec. 264 (attempts to murder); sec. 266 (attempt 
to procure another to commit murder); secs. 269-270 (suicide); sec. 
271 (concealment of birth); sec. 273 (attempt to shoot at person); 
secs. 276-278 (disabling or drugging with intent); sec. 280 (injury by 
• xplosives) ; sec. 2*1 (setting spring guns); secs. 282 289 (endangering
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personal safety of others) ; secs. 300-305 (sexual crimes) ; sec. 44R 
(assault with intent to rob); sees. 459-464 (breaking in, etc.., with in
tent); see. 467 (uttering forgery with intent); see. 479 (counterfeiting 
offences) ; see. 512 (arson) ; 514 (firing crops) ; 524 (attempt to wreck) ; 
see. 536 (attempt to injure cattle).

Intent way be material ingredient of completed offence\ In some 
rases the intention with jrhieh an act is committed Incomes essential. 
Where this is the case, the intention may either be proved by inde
pendent evidence, as, for instance, by words proved to have been used 
by the offender or by a previous course of conduct. B. v. Hutton, 2 Btr. 
1074; R. v. Bailey, L.B. 1 C.C.B. 374; or may be presumed from the 
act itself, according to the maxim that a man intends the natural con
sequences of his own act. R. v. Prince, L.B. 2 C.C.B. 154; B. v. Jolson, 
23 Q.B.D. 168. In other words, the mode of discovering a man’s inten 
lion is to consider what were at the time of his act the natural con
sequences of that act. R. v. Ford, 13 B.C.R. 109, 12 Can. Cr. Cas. 555. 
Thus, if A. sets fire to B.’s mill, the intent of A. to injure B. is inferred 
as being a natural consequence of the act of A. setting tire to the mill. 
Intention in this context means the immediate intention as distinguished 
from motive or ulterior intention. If a man bound by law to perform 
any duty does an act which necessarily causes, or most probably will 
cause, a failure in the performance of that duty, he will l>c held in law, 
to have intended to fail, and therefore to have wilfully failed, to per 
form that duty. R. v. Birmingham A Gloucester By., 3 Q.B. 223; 
R. v. Great West Laundry Co., 13 Man. R. 66.

The doctrine of mens rea)—
Mens rea is a necessary ingredient in a criminal offence, unless 

the~statute either expressly or by necessary implication from its lan 
guage dispenses with it. Rtrutt v. Clift (1911], 1 K.B. 1. R. v. Bussill, 
29 O.L.R. 367, 22 Can. Cr. Cas. 131 at 139; Coppen v. Moore 11*981. 
2 Q.B. 306; B. v. Neweombe (1918), 29 Can. Cr. Cas. 249 (N.8.); 
Patenaude v. Thivierge, 26 Can. Cr. Cas. 138.

In B. v. Bussill, 29 O.L.B. 367, 22 Can. Cr. Cas. 131, Hodgins, J.A. 
speaking for the court said: “It cannot lie doubted that the intention 
of the section of the Inland Revenue Act (Can.) cited was to prohibit 
absolutely the sale of wood alcohol, a poison, except in labelled bottles 
It would fritter away the statute to hold that the sale of the article 
proved in this case, if made by a servant, absolved the employer, liecause 
lie did not actually conduct the sale. The prohibition is explicit ; the 
sale was in law the sale of the master; and there is no sating clause, 
such as is found in Coppen v. Moore, enabling the employer to free 
himself. It seems to fall fairly within the exceptions quoted. And, as 
stated by Hagerty, C.J.. in Regina v. King, 20 U.C.C.P. 246: "If it 
lie contrary to law to sell liquor or any other article in a shop, the 
keeper of that shop Is, we think, responsible for any sale made by any 
clerk or assistant in his shop; prima facie it would Is* his act."
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There was a dear delegation of authority or of the master's power 

to prevent a aale contrary to the statute, l*v putting the servant in 
dmrgv of tin* store and of the vessel of wood alcohol from which the 
quantity Hold was taken. Moreover, the statute in question is one of 
a «lass to which the construction given in this case is most readily 
applied, as recognised even hy Brett, J., in hie dissenting judgment in 
Regina v. Prince, L.R. li C.C.R. lf»4 ; K. v. RiiHsill, 29 O.L.R. 367, per

Osler, J.A., in R. v. Brinkley, 12 Can. Cr. Cas. 454, at 462. 14 U.L.R. 
4.'14 said : “ In the recent case of Hherras v. De Rotten 118951 1 Q.B. 918. 
Wright, J., speaking of the presumption that a knowledge of the wrong- 
fulness of the act is an ingredient in every offence, says (at page 921), 
" that presumption is liable to lie displaced either by the words of the 
statute creating the offence or by the subject matter with which it deals, 
and lioth must lie considered : Nichols v. Bales (1873), L.R. 8 C.F. 322. 
One of the most remarkable exceptions was in the case of bigamy. It 
was held by all the .Judges on the Htatute of 1 .lac. 1, ch. 11 that a man 
was rightly convicted of bigamy who had married after an invalid 
Scotch divorce, which had lieen obtained in good faith, and the validity 
of which he had no reason to doubt : Loi ley's Case (1812), R. k R. 237. 
The dictum in that case that no sentence or Act of any foreign country 
can dissolve an English marriage a vinculo matrimonii for grounds on 
which it is not liable to Ire dissolved a vinculo matrimonii in England, 
was afterwards overruled in Harvey v. Farnie (1880), 6 P.D. 35, 44, 
Imt in other respects the decision Is not affected. '

Bee sec. 22 of the Code as to the doctrine that ignorance of the law 
is no excuse.

On a charge of unlawfully and maliciously killing cattle it appeared 
that the animal was killed by the prisoners, when it was in a helpless 
and dying condition, and that the prisoners thought it was au act of 
mercy to kill It :—it was held that the killing was not malicious ; that 
the implication of malice was rebuttable, and had been in fact rebutted, 
a wens rea on the part of the prisoners being disapproved. The Queen 
v. Mennell, 1 Terr. L.R. 487.

Where intent is an ingredient of a crime there is no onus on de 
fendant to prove that the act alleged was accidental. R. v. Davies. 
M Cr. App. R. 211, 29 T.L.R. 350.

Where there is a question whether a person committed an offence, 
evidence may lie given of any fact supplying a motive or constituting 
preparation for the offence, of any subsequent conduct of the person 
accused which is apparently influenced by the commission of the offence, 
and of any act done by him, or by his authority, in consequence of the 
offence. R. v. McBerny, 3 Can. Cr. Cas. 339. Thus, evidence may be 
given that, after the commission of the alleged offence, the accused 
almconded, or was in possession of the property, or the proceeds of the 
p. perty acquired by the offence, or that he attempted to conceal things

77



(S») Criminal Cook (Part 1)

which were or might have been used in committing the offence, or us» 
to the manner in which he conducted himself when statements were 
made in his presence and hearing. R. v. Barrett, 9 C. & P. 387. R. v. 
Letain 11918], 1 W.W.R. 505, 29 Can. Cr. Caa. 389 (Man.).

The motive may in some cam» ameliorate the crime; so, where the 
loser in a can! game took by force from the winner money out of which 
he thought he had lieen defrauded, it was held that the hona fide belief, 
whether mistaken or not, negatived the charge of theft, but a conviction 
might lie made for assault under the indictment for robbery. R. v. 
Ford (1907), 13 B.C.R. 109.

While it is not always necessary to show a guilty knowledge in order 
to convict a |>erson of an offence, where the words of the statute creating 
it impose an absolute prohibition, on the other hand, when hv the language 
of the statute a guilty knowledge is made an essential element of the 
offence, then in order to ensure a conviction the guilty knowledge must 
he clearly shown. The Act of the legislature must l>e looked to in ordee 
to see when knowledge is necessary to complete the offence. Kx parte 
Murchie (R. v. Gloucester), 24 (’an. Cr. Cas. 228, at 236; R. v. Ritchie. 
ex parte Blaine, 27 N.B.R. 213, 11 Can. Cr. Caa. 193; ex parte Baird. 
34 N.B.R. 213; R. v. Quirk, 44 X.H.R. 244 R. v. Verdi (1914), 23 Can. 
Cr. Cas. 47 (N.8.); R. x. Irish, 18 O.L.R. 351, 14 Can. Cr. Caa. 458; 
R. v. Labbe, 17 Can. Cr. Cas. 417; R. v. Perras, 6 Terr. L.R. 58, 9 Can. 
Cr. Cas. 364; Brown v. Foot, 61 L.J.M.C. 110; Bank of New South 
Wales v. Piper 118971 A.C. 383; Hherras v. De Rutzen [1896] 1 Q.B. 
918; R. v. Taylor, 12 Can. Cr. Cas. 244; Robinson v. Morris, 19 O.L.R. 
633; R. v. Vaction, 3 Can. Cr. Cas. 558; R. v. Potter, 20 A.R. (Ont.) 
516; R. v. Dias, 1 Can. Cr. Cas. 534 (N.B.); Commissioners v. Cart 
man 118961 1 Q.B. 655; Cundy v. Lecooq, 13 Q.B.I). 207; Eatery v 
Xolloth 119031 2 K.H. 264; R. x. Labrie (1914) 23 Can. Cr. Cas. 349 
(Kask.); R. v. (lee, 5 Can. Cr. Cas. 148; R. v. Law, 19 Man. R. 259; 
Homerset x. Wade 118941 1 Q.B. 576; Chisholm v. Doulton, 22 Q.B.I). 
736; Baldwin v. Snook |1918), 2 W.W.R. 314.

It is impossible to apply the maxim as to “ men* rea ” generally to 
all statutes ami it is necessary to look at the object and terms of each 
Act to see whether and how far knowledge or a particular intent is 
of the essence of the offence created. R. v. Law, 19 Men. R. 259, 275; 
Niekle v. Harris, 3 Mask L.R. 200, 14 W.L.R. 515; Baldwin v. Snook 
(1918), 2 W.W.R. 314; R. x. Xeweombe (1918), 29 Can. Cr. Cas. 240 
(X.S.), 40 p.L.R. 85.



PART II.

OFFENCE* AtiAINST I'VHI.K ORDER. INTERNAL AND EXTERNAL.

Inltrjirriation.

k% In laformalloa Illegally iiblalned »r cnniaiiiiiirutrri. lleHnltloa*.

73. In the nee! ion* of thin I’art relating to information 
illegally obtained or eonmmnicateii, units* the context otherwise 
requires,—

(a) any reference to a place belonging to His Majesty in
cludes a place belonging to any department of the 
Government of the United Kingdom, or of the Gov
ernment of Canada, or of any province, whether the 
place is or is not actually vested in His Majesty ;

(i) expressions referring to communications include any 
communication, whether in whole or in part, and 
whether the document, sketch, plan, model or in
formation itself or the substance or effect thereof 
only be communicated ;

(c) ‘ document ’ includes part of a document ;
(d) ‘model’ includes design, pattern and specimen ;

(e) ‘ sketch ’ includes any photograph or other mode of
expression of any place or thing;

(/) ‘ office under His Majesty ’ includes any office or em
ployment in or under any department of the Govern
ment of the United Kingdom, or of the Government 
of Canada or of any province.

Ortflial—fade of 1*92, sec. 76; S3 Viet. Oaa. eh. 10; the Official 
Secrets Art 1*89, 52-5,1 Viet. (Imp.) eh. 52, sinee re-enacted ami amen 
ded by the Offieial See rets Act 1911, 1 and 2 Geo. V. (Imp.) eh. 28.

Illegally obtaining or communicating information of military value I 
—See secs. 85, 86.
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Ireamn and other Offence* mjainet the Kinf’t Authority and 
Person.

Treason.—Ilellii It Ion. 1‘eaalf).
74. Treason is,—

(<i) Mit' ad of killing Ilia Majesty, or lining him any Ixxlily 
harm lending to death or destruction, maim or 
wounding, and the act of imprisoning or restraining 
him ; or,

(6) the forming and manifesting by any overt act an inten
tion to kill Hi* Majesty, or to do him any Ixxlily 
harm tending to death or destruction, maim or 
wounding, or to imprison or to restrain him ; or, 

(r) the act of killing the eldest sou and heir apparent of 
His Majesty, or the Queen consort of any King of the 

United Kingdom of Great Britain and Ireland ; or,
(d) the forming and manifesting, by an overt act, an in

tention to kill the eldest son and heir apparent of 
His Majesty, or the Queen consort of anv King of 
the United Kingdom of Great Britain and Ireland ; 
or,

(e) conspiring with any person to kill Ills Majesty, or to
do him any bodily harm tending to death or destTui
tion, maim or wounding, or conspiring with any 
person to imprison or restrain him ; or,

(f) levying war against His Majesty either
(i) with intent to depose His Majesty from the style, 

honor and royal name of the Imperial Crown of 
the United Kingdom of Great Britain and In' 
land or of any other of His Majesty’s dominions 
or countries, or

(ii) in order, by force or constraint, to compel His 
Majesty to change his measures or counsels, or 
in order to intimidate or overawe both Houses 
or either House of Parliament of the United 
Kingdom or of Canada : or.

(y) conspiring to levy war against His Majesty with any 
such intent or for any such purpose *« aforesaid: or.
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(k) instigating any foreigner with force to invade the said 
United Kingdom or Canada or any other of the 
dominions of If is Majesty; or,

(s) assisting any publie enemy at war with Mis Majesty 
in sueh war by any means whatsoever; or,

(y) violating, whether with her consent or not, a Queen 
consort, or the wife of the eldest son and heir appar
ent, for the time lieing, of the King or Queen regnant.

2. Every one who eominits treason is guilty of an indictable 
offence and liable to suffer death.

Origin |-Rec. 65, Code of 18*2; 67 58 Viet. eh. 57, see. 1; the 
Ht at ate of Treasons 135i Eng., 25 Kdw. 3, statute 6, chapter 2.

A suint i itfi alien enemies to leave Cumula]—Inciting or assisting an 
alien enemy to leave Canada may under certain circumstances lie treason 
punishable under see. 74, and under less serious circumstances an offence 
punishable under sec. 75A which was introduced into the Code in 1915. 

t ii, hi Li k is **|, U Ci I** ■
Assisting any public enemy at teur]—It has been held in England 

that on a true construct ion of 25 Kdw. 3, et. 5, c. 2, the Statute of Trea 
sons 1351, to “ lie adherent to the King’s enemies in hie realm," which is 
one of the subjects of treason therein specified, the adherence need not 
l»e that of a person within the King’s " realm.” Rex v. Casement, 12 
Cr. App. R. 99, 115 L.T. 267.

Corroboration\—A conviction for treason cannot be had upon the 
evidence of one witness unless such witness is “ corroborated in some 
material particular by evidence implicating the accused.” Code sec. 
1002.

Aliens levying war and British subjects assisting]—See sec. 77.
Overt acts must be stated in the indictment J—When a man is charged 

with treason the law gives him every opportunity to make his defence. 
The indictment is required to state the particular overt acts complained 
of: the power of amending indictments is expressly stated not to ex 
tend to authorise the Court to add to the overt acts set out in the 
indictment (sec. 847, sub-sec. 2), and 10 days before his arraignment 
there must I# delivered to him a copy of the indictment, a list of the 
witnesses to lie produced on the trial to prove the indictment, and a 
copy of the panel of the jurors who are to try him returned by the 
sheriff (sec. 897). It is further provided that the list shall mention 
the names, occupations and places of abode of the said witnesses and 
jurors and that all the documents mentioned shall be given to the 
accused at the same time and in the presence of two witnesses. These

81



II7«1 Criminal ('on* (Part II)

provisions clearly are intended to enable the accused to know exactly 
what is charged and what is i 'tended to he proven against him. The 
indictment will be quashed if it does not wet forth with precision the 
offence charged and does not In sufficient terms state any overt act of 
treason. R. v. Fehr, 2<l Can. Or. Cas. 245 (N.R.).

Overt act expressed bp “open and ad vised speaking." \—Hoe the 
limitation provided by sec. 114* (•).

Conspiracy to assist enemyJ—To conspire with any person to commit 
an indictable offence is indictable under Code sec. 573 and punishable 
with seven years' imprisonment, flee note to sec. 573.

Attempting to assist /Htblic enemyl—It seems to have been assumed 
in R. v. Hnyder, 34 O.L.R. 318, 24 Can. Cr. Cas. 101, that an attempt 
of the offence under sub-sec. (i) would )>c indictable; sec. 72 relating 
to attempts is in general terms as to any offence under the Code. The 
indictment was for a completed offence but the Crown asked a con
viction for the attempt to commit treason and such was the verdict. 
On a reserved case it was held that a conviction for an attempt to assist 
a public enemy was not shown by his agreeing to convey certain alien 
enemies out of Canada when the transportation was never begun and 
it appeared that they had no intention of leaving Canada but were 
lining used by the police to entrap the aceused. R. v. Hnyder (1915) 
34 O.L.R. 318, 24 Can. Cr. Cas. 101. The Hnyder ease occurred prior 
to the passing of Code sec. 75A in the year 1915, and it will lie noted 
that the latter makes it an offence either to “ incite " or " assist " an 
alien enemy to leave Canada, while sub-section (4) of see. 74 relates 
only to " assist ing." An attempt of the offence created by sec. 75A 
would it seems, lie indictable ami punishable under see. 571 with im
prisonment up to half the maximum term for the completed offence; 
but neither of the secs. 570, 571 and 572 are applicable to an ol enev 
punishable with death as is treason under sec. 74. Rec. 72 seems merely 
to amplify the definition of an attempt and not to declare the attempt 
an offence. Hec. 949, however, declares that “ When the complete com 
mission of aii offence charged is not proved, but the evidence establishes 
an attempt to commit the offence, the accused may be convicted of 
such attimpt and punished accordingly." Rut even this seems to imply 
that there must exist elsewhere some provision whereby the attempt is 
in itself made indictable otherwise sec. 949 would not apply. Certain 
treasonable offences consist of the treasonable intent manifested by 
an overt act (sec. 74, subsections (b) and (d) and sec. 78); but it 
»eems at least doubtful whether there is such an offence as "attempt 
ing" to assist any public enemy (sec. 74 (i) ) either under the Code 
or at common law..

Treasonable conspiracy)—Hee also sec. 75.
Treason by levying war; insurrection«1—Hee R. v. Riel, 1 Terr. L R. 

23 and 2 Man. L.R. 321, and same case on motion for leave to appeal.
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Riel v. the Queen, 10 AjC. 075, 16 Cox C.C. 48; R. v. Hlaviu, 17 Ü.C.C.P. 
205, R. v. Marais (1902) A.C. 51.

An insurrection differs from a riot in this—that a riot has in view 
some enterprise of a private nature (see sec. 91) while an insurrection 
savours of high treason, and contemplates some enterprise of a general 
and public nature. R. v. Vincent, 9 C. * P. 95. flee also Lord Mans 
field’s charge on the trial of Lord George Gordon in 1781. R. v. Gordon, 
21 fltate Trials, 485 at «44. R. v. Frost, 9 C. k P. 129.

Failure to inform justice of the peace on learning of intended 
treasonable act]—flee sec. 7fi.

Espionage and war tnnsonJ—Although any person who makes or 
endeavours to make unauthorised or secret communication to the enemy 
or to collect information secretly for him, is ordinarily spoken of as a 
spy, the Hague Rules provide a definition of a spy as regards land 
warfare which does not cover all such cases.

According to No. 29 of the Hague Rules a person can only lie con
sidered a spy when, acting clandestinely or on false pretences, he obtains, 
or endeavours to obtain, information in the zone of operations of a 
lielligerent with the intention of communicating it to the hostile party.

The fact that a person acting as a spy is in the naval or military 
service of his fltate, does not screen him from punishment should he be 
apprehended by the enemy. Nor does the fact that he is in uniform 
make it impossible for him to lie a spy.

If the act of espionage is committed by anyone in the home territory 
the laws of the land usually provide for its punishment. Thus in Eng
land a person can be tried for high treason on the counts of traitorously 
compassing, imagining and intending the deposition and death of the 
Sovereign ami of traitorously adhering to, aiding and comforting the 
Sovereign’s enemies. The leading case is that of the French Colonel 
De la Motte who was resident in London, and was, in 1781, tried for 
collecting ami forwarding to his Government reports in regard to the 
number of British ships and forces. It was then laid down that whilst 
a foreigner Is under the protection of the laws of this kingdom, he owes 
allegiance to it equal to that of any natural-born subject, and that the 
fact that this allegiance is local and temporary is of no consequence 
in law. R. v. De la Motte, 21 fltate Trials 687.

Naturalization in enemy country during awl—A British subject 
commits a treasonable act by becoming naturalized in the enemy’s 
country during hostilities and is liable in respect of subsequent treason
able acts notwithstanding such attempted naturalization. R. v. Lynch, 
(19031 1 K B. 144, 72 LJ.K.tt. 167.

Bail]—It was held in Rex v. Rowens (1914) 23 Can. Cr. Cas. 340, 
7 O.W.N. 467, that a person committed for trial in time of war upon 
a charge brought before the enactment of sec. 75A for assisting the 
enemy by aiding the King's enemies to leave Canada, was properly 
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refused hail. Ami nee nee. 6W9 rest riding the right to Imil to Superior 
Courte.

Accessory after the fact to treason|—Wee sees. 71, 76, 58.1 (#i), 845*.
Objections and plea* to indictment] Hoe see. 85*8 et seq.
Assault or attempted assault upon llu Ainp I Hw nee. 80.
Jurisdiction of Sessittns excluded | H««r nee.. 581.

Overt art el treason.

75. In every raw in which it in treason to conspire with 
any person for any pur jaw, the act of so conspiring, and even 
overt act of any such conspiracy, is an overt act of treason.

Origm\ Her. 66, ('«nie of 185*2.
Overt acts of treasonable conspiracy] The conspiracy itself and 

eaeh overt net of the conspiracy is hii overt net of treason where it in 
treason to conspire for the particular purpose, ex. gr., to conspire to levy 
war to intimidate Parliament (sec. 74 (§)). The indictment must 
state the overt acts relied upon, and no evidence is to Is* admitted of 
any overt art not stated unless it is otherwise relevant as tending to 
prove some overt art stated; nor can M»e court amend the indictment 
by adding to the overt acts stated, ('ode sec. 847. As to when evidence 
of acts of one co-conspirator may lie given on a charge against another, 
see note to see. 573.

Of fendant charged n tk treason to to given copy of indictment, list 
of witnesses, etc. | Her sec. 807.

t«.kitting, etc., alien enewle* In leave ( amnia.

75a. Every one is guilty of in indictable offence and liable 
to two years* imprisonment who incites or assists any subject 
of any foreign state or country at war with His Majesty to leave 
Canada without the consent of the Crown, unless the |*erson 
«mined can prove that assistance to the enemy was not intended, 
and provided that such inciting or assisting do not amount to 
treason.

Origin] -Statutes of Canada, 15»15, eh. 12, see. 2.
Assisting alien enemies to leave Canaeki |—As to assistance amounting 

to treason see sec. 74, sub section (<) of which declares that assisting 
any public enemy at war with His Majesty in such war by any means 
whatever is treason.

Indictment]—Sec. 847 applies only to treason and to offences under 
sections 76 to 86 inclusive and not to the offence here declared.
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hridinoe]—The fuel that h person i« a subject of Austria Hungary 
may lie deduced from 4-he facts llml al hia earlicat recullotion lie was 
resident in Austria Hungary, Huit lin served in llio Austrian army or 
x\aa rejected as unfit, ami that lu* registered as an alleu Austria* enemy. 
K. v. Onia (1915) 9 W.W.K SM, 25 l'an. ('r. Uns. 7.”..

Where the subject of a foreign state at war with llis Majesty intend* 
lu leave Canada and starts for the boundary line with such intention, 
he is in the act of leaving Canada on every part of the journey for 
that purpose, and if any person knowing that the foreign subject had 
such intention does any net furthering that intention, such person there 
by M assists ” the foreign subject to leave Canada within the meaning 
of sec. 75A of The Criminal Code, whether the latter got across the 
Inmndary line or not. Ibid.

Internment of alien enemy J—The Crown is entitled in the exercise 
of its prerogative to imprison an alien enemy and the court lias no 
jurisdiction to interfere with the exercise of the prerogative when the 
status of alien enemy is proved. R. v. Vim* Street Superintendent, 
Kt parie Mebaiann [19161 1 K.R 268. *5 IJ.K.B. 210.

Corroboration)—See. 1002 which is applicable to a charge of treason 
undRr sec. 74, does not apply to a charge brought under sec. 75A.

Arressorle* after the fart to treason. Omitting to pretent treason.

76. Every one is guilty of an indictable offence and liable to 
two years* imprisonment who.—

(a) Unîmes an accessory, after the fact, to treason; or,
(b) knowing that any person is about to commit treason

does not, with all reasonable despatch, give infor
mation thereof to a justice of the peace, or use other 
reasonable endeavours to prevent the commission 
of the same.

Origin]—Sec. 67, Code of 1892.
Joint or separate trial of accessory)—See sec. 849.
Restriction as to hail]—See Code sec. 699.
Overt arts mast he stated in the indictment)—Ht* sen. 847.
.4erased to hr given copy of indictment, list of witnesses, etc.)—Sec 

sec. 897.
Jurisdictwu of Restions excluded]—Sec sec. 58.1.

beiylag war by subject of a stale at peace with His Majesty.
Subjects assisting.

77. Even subject or eitisen of any foreign stato or country 
it |ieaec with IIi* Majesty, who.
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(а) in or continues in arms against His Majesty within
Canada ; or,

(б) commits any act of hostility therein ; or,
(c) enters Canada with intent to levy war against His 

Majesty, or to commit any indictable offence therein 
for which any person would, in Canada, be liable 
to suffer death ; and,

jvery subject of His Majesty who,—
(a) within Canada levies war against His Majesty in com

pany with any of the subjects or citizens of any 
foreign state or country at peace with His Majesty; 
or,

(b) enters Canada in company with any such subjects or
citizens with intent to levy war against His Majesty, 
or to commit any such offence therein ; or,

(c) with intent to aid and assist, joins himself to any person
who has entered Canada with intent to levy war 
against His Majesty, or to commit any such offence 
in Canada ;

is guilty of an indictable offence and liable to suffer death. 
Origin]—Sec. 68, Code of 1892; R.S.C. 1886, ch. 146, secs. 6 and 7. 
Trial by General Court-martial]—See the Militia Act, R.S.C. 1906, 

ell. 41, secs. 74, 102, 103.
Alien resident of Canada assisting invaders)—See De Jager v Attor

ney-General of Natal [1907] A.C. 326, 76 L.J.P.C. 62.
Restriction as to bail]—See Code sec. 699.
Overt acts must be stated in the indictment]—See sec. 847. 
Jurisdiction of Sessions excluded]—See sec. 583.

Treasonable offences.

78. Every one is guilty of an indictable offence and liable 
to imprisonment for life who forms,—

(a) an intention to depose His Majesty from the style, 
honour and royal name of the Imperial Crown of 
the United Kingdom of Great Britain and Ireland, 
or of any other of His Majesty’s dominions or conn 
tries; or,
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(b) au intention to levy war against His Majesty within
any part of the said United Kingdom, or of Canada, 
in order hy force or constraint to compel him to 
< i his measures or counsels, or in order to put 
any force or constraint upon or in order to intimidate 
or overawe both Houses or either House of Parlia
ment of the United Kingdom or of Canada; or,

(c) an intention to move or stir any foreigner or stranger
with force to invade the said United Kingdom, or 
Canada, or any other of His Majesty’s dominions or 
countries under the authority of Hie Majesty; 

and manifests any such intention by conspiring with any person 
to carry it into effect, or by any other overt act, or by publishing 
any printing or writing.

Origin]—See. 69, Code of 1892; R.S.C. 1886, ch. 146, sec. 3. 
Prosecution to be within three years)—See sec. 1140 (la). 
Kestrietion as to bait]—Sec Code see. 699.
Overt acts must be stated in the indictment]—See sec. 847.
Overt art repressed by "open and advised speaking ”]—See the 

limitation provided hy see. 1140 (2).
Jurisdiction of Sessions excluded|—See sec. 583.
Treasonable offences generally]—See secs. 74, 75, 75A, 76, 77, 78.

Conspiracy to Intimidate a legislature.
79. Every one is guilty of an indictable offence and liable to 

fourteen years’ imprisonment who confederates, combines or 
conspires with any person to do any act of violence in order to 
intimidate, or to put any force or constraint upon, any legislative 
council, legislative assembly or house of assembly.

Origin]—Sec. 70, Code of 1892.
Kestrietion as to bail]—See Code sec. 699.
Overt acts must be stated in the indictment I—See sec. 847.
Power to amend indictment restricted]—See secs. 847, 899. 
Jurisdiction of Sessions excluded]—See sec. 583.

Assaults upon the King.—Acts Intended to alarm or Injure the 
King.—Other similar acts.

80. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment, and to be whipped once, twice or 
thrice as the court directs, who,—
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(«) wilfully produce#, or lias, near Hi# Majesty, any arm 
or destructive or dangerous thing with intent to use 
the same to injure the person of, or to alarm His 
Majesty ; or,

(6) wilfully and with intent to alarm or to injure His 
Majesty, or to break tile public peaee,

(i) points, aims or presents, or attempts to point, aim
or present, at or near His Majesty, any firearm, 
loaded or not, or any other kind of arm.

(ii) discharges or attempts to discharge at or near His
Majesty any loaded arm,

(iii) discharges or attempts to discharge any explosive
material near His Majesty,

(iv) strikes, or strikes at, or attempts to strike, or
strike at, His Majesty in any manner whatever,

(v) throws, or attempts to throw, anything at or upon
His Majesty,

Orignal—See. 71, Code of 1892.
Restriction as to bail]—See Code sec. 699.
Overt acts muet be stated in the indiotment) —See sec. 847.
Overt act showing intention to wound the King]—See sec. 74, sub 

sees, (5) and (e).
Jurisdiction of Sessions excluded]—See sec. 583. ,.
Punishment by whippingJ—See secs. 80, 204, 276, 292, 293, 301, 302. 

446, 457, 1060.

Inciting to mutiny.
81. Every one is guilty of an indictable offence and liable

to impriso.... ent for life, who for any traitorous or mutinous
purpose, endeavours to seduce any person serving in His Majesty’s 
forees by sea or land from his duty and allegiance to His Majesty, 
or to incite or stir up any such person to commit any traitorous 
or mutinous practice.

Origin)—Sec. 72, Code of 1892; Incitement to Mutiny Act, 37 Geo. 
Ill, ch. 70, as amended by 7 Will. IV. and 1 Viet., eh. 91.

Serving in His Majesty's forces1—A sailor in hospital, and therefore 
not drawing pay from the Admiralty, was held to be within the cor
responding English Act. R. v. Tierney, R. & R. 74.
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Mutiny and insubordination]—See the Army Act, 44-45 Viet. (Imp), 
eh. 58, eece. 7, 8 end 9, as to puniiliment under Military law of pi'ruons 
•object thereto; and tee the Militia Act, B.8.C. 1906, ch. 41, nee». 74 
and 75.

Restriction at to bail]—See Code sec. 699.
Overt acts must be stated in the indictment]—See sec. 847.
Jurisdiction of Sessions excluded I—See sec. 588.

Persuading to desert. Concealing deserter.- Penalty.

82. Every one is guilty of an offence punishable on indict
ment, or on summary conviction before two justices, who, nol 
lieing an enlisted soldier in His Majesty’s service, or a seaman 
in His Majesty’s naval service,—

(n) by words or with money, or by any other means what
soever, directly or indirectly, persuades or procures, 
or goes about or endeavours to persuade, prevail on 
or procure, any such seaman or soldier to desert 
from or leave His Majesty’s military or naval ser
vice; or,

(6) conceals receives or assists any deserter from His 
Majesty’s military or naval service, knowing him to 
be such deserter ;

and is liable, on conviction under indictment, to fine and im
prisonment in the discretion of the court, and on summary con
viction before two justices, to a penalty not exceeding two 
hundred dollars, and not less than eighty dollars and costs, 
and in default of payment to imprisonment for any term not 
exceeding six months.

Origin]—See, 7.'!, Cuile of 1892, 52 Viet., ch. 25, see. 4; R.8.C. 188(1, 
i'll. 41, sw. 109; compare secs. 15.1 anil 154 of the Army Act, 44-45 
Viet. (Imp.), ch. 58.

Desertion front military or naval service]—This section applies to 
desertion from either the military or naval service. Provisions for 
desertion from merchant ships arc to be found in the Canada Shipping 
Act, K.8.C. 1906, ch. Ill, sec. 287, as to ships of Canadian register, and 
in the Merchants’ Shipping Act, Imp., as to ships of British register. 
The Canadian Naval Service Act, 9-10 Edw. VII, Can., ch. 41, deals 
with the Canadian Naval Forces.

The offence of desertion—that is to say, of deserting or attempting 
In desert His Majesty’s service—implies an intention on the part of 
the offender either not to return to Hie Majesty’s service at all, or to 
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escape some particular important service; and a soldier must not l>e 
charged with desertion, unless it appears that some such intention 
existed. Further, even assuming that he is charged with desertion, the 
court that tries him should not find him guilty of desertion, unless fully 
satisfied on the evidence that he has been guilty of desertion as above 
defined. On the other hand, absence without leave may be described 
as short absence, unaccompanied by disguise, concealment or other 
suspicious circumstances, as occurs when a soldier does not return to 
his corps or duty at the proper time, but on returning is able to show 
that he did not intend to quit the service, or to evade the performance 
of some service so important as to render the offence desertion.

British Manual of Military Law, 1914 edition, p. 18.
Persons subject to military law may lie proceeded against under 

the Army Act (Imp.), sec. 12, by court-martial for desertion or per
suading others to desert, while the civilian who persuades a soldier to 
desert is to be prosecuted under sec. 82 of the Code.

JFarrawf to search for deserter]—Sec sec. 657.
Prosecutor's share of fine 1—See sec. 1042.
Restrut ion as to bail]—See Code sec. 699.
Overt acts must be stated in the indictment]—See sec. 847.
Aiding and abetting offence]—See sec. 69.
Militiaman absent during active service without leave]—A summary 

conviction, offence punishable with imprisonment, with or without hard 
labor, for a term not exceeding two years. Orders-in-Couneil, Can. 6 
January, 1916, vol. 49, Can. Gazette, 2501.

Ilarboring deserters from Militia or R.N.W. Mounted Police]—See 
see. 84.

Unlawfully receiving naval or military stores or equipment]—See 
secs. 432-441.

i
Resisting execution of search warrant for deserter.

83. Every one who resists the execution of any warrant 
authorizing the breaking open of any building to search for any 
deserter from His Majesty’s military or naval service is guilty 
of an offence and liable, on summary conviction before two 
justices, to a penalty of eighty dollars.

Origin]—Sec. 74, Code of 1892; R.8.C. 1886, eh. 169, sec. 7. A similar 
provision is contained in sec. 657, sub-sec. (3).

Warrant to search for suspected deserter]—See sec. 657.
Prosecutor's share of fine]—See sec. 1042.
Bail]—Code sec. 699 makes certain restrictions on the giving of bail 

in regard to “ an offence under any of the sections 76 to 86 inclusive,” 
but, read in conjunction with secs. 696-698, the restriction seems to be
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limited to indictable offences and not to apply to an offence such as 
this which is made punishable only on summary conviction, i.r., proceed
ings under Part XV of the Code. Hoc. #99 is contained in Part XIV, 
which gives the procedure before justices on a preliminary enquiry for 
an indictable offence. Ae to bail on remands under Part XV, see Code 
see. 722 (4).

Persuading men to desert.—Assisting.—Concealing.

84. Every one is guilty of an offence and liable, on summary 
conviction, to six months’ imprisonment with or without hard 
laltour, who,—

(a) persuades any man who has I sum enlisted to serve in 
any corps of militia, or who is a memls>r of or has 
engaged to serve in the Royal Northwest Mounted 
Police Force, to desert, or attempts to procure or 
persuade any such man to desert ; or,

(1) knowing that any such man is about to desert, aids or 
assists him in deserting ; or,

(c) knowing that anv such man is a deserter, conceals him 
or aids or assists in his rescue.

Origin)—Code of 1892, sec. 75; 52 Viet., ch. 25, sec. 4; R.8.C. 1886, 
ch. 41, sec. 109; compare sec. 153 of the Army Act, 44-45 Viet. (Imp.), 
ch. 58.

Bail]—See note to sec. 83.
Nonattcndoyuc of militiaman on parade]—Ret the Militia Act, R.8.C. 

1906, ch. 41, sec. 120.
MJf.W. Mounted Police)—The Royal North-West Mounted Police 

force exercises jurisdiction in Alberta and Saskatchewan and the 
northern part of Manitoba as regards police duties and the enforce
ment of both Federal and Provincial laws by special arrangement 
lietween the Federal Government and these provinces. In the Yukon 
Territory and the North-West Territories the R.N.W. police force is 
tinder the direct authority of the Government of Canada which has 
charge of the enforcement of the law in these Territories.

Information lllrqatty Obtained or Communicated.
Espionage.

85. Every one is guilty of an indictable offence and liable 
to imprisonment for one year, or to a fine not exceeding one 
hundred dollars, or to both imprisonment and fine, who,—
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(e) for the purpose of wrongfully obtaining information,
(i) enters or is in any part of a fortress, arsenal, fac

tory, dockyard, camp, ship, office or other like 
place in Canada lielonging to His Majesty, in 
which part he is not entitled to be, or

(ii) when lawfully or unlawfully in any such place »s
aforesaid, either obtains any document, sketch, 
plan, model or knowledge of anything, which he 
is not entitled to obtain, or takes without lawful 
authority any sketch or plan, or

(iii) when outside any fortress, arsenal, factory, dis k
yard or camp in Canada, lielonging to Mis 
Majesty, takes, or attempts to take, without 
authority given hv or on helialf of His Majesty, 
any sketch or plan of that fortress, arsenal, 
factory, dockyard or camp; or,

(i) knowingly having possession of or control over any 
document, sketch, plan, model, or knowledge obtained 
or taken by means of any act which constitutes an 
offence against this and the next following section, 
at anv time wilfully and without lawful authority 
communicates or attempts to communicate the same 
to any person to whom the satin- ought not, in tin- 
interests of the slate, to he communicated at that 
time; or,

(e) after having been entrusted in confidence by some officer 
under IIis Majesty with any document, sketch, plan, 
mode! or information relating to any such place as 
aforesaid, or lo the naval or military affairs of His 
Majesty, wilfully, and in breach of such confidence, 
communicates the same when, in the interests of tin- 
state, it ought not to lie communicated ; or,

(<f) having possession of any document relating to any fort
ress, arsenal, factory, dockyard, camp, ship, office or 
other like place belonging to His Majesty, or to the 
naval or military affairs of His Majesty, in whatever 
manner the same has been obtained or taken, at any 
time wilfully communicates the same to any person 
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t" whom Ho knows tin; samo ought not, in the inter
ests of the state, to he then eoiniuunieatod.

B. Kvery one who commits any such ofemw intending to 
coinmunieah- to a foreign stale any information, document, 
sketch, |>lan, model or knowledge obtained or taken by him, or 
entrusted to him a- aforesaid, or communicates the same to any 
agent of a foreign state, is guilty of an indictable offence and 
liable to imprisonment for life. *

Origin] —Sec. 77, Code of 1892 ; 53 Viet. (Can.), eh. 10, aec. 1 ; the 
Official Secrets Act, 1889, 52-53 Viet. (Imp.), eh. 52, since re-enacted 
and amended hy the Official Secrets Act, 1911, 1 and 2 Oeo. V (Imp.), 
eh. 28.

“Belonging to llis Majesty"J—See definition in sec. 73.
“Communicates"]—Sec sec. 73 (b).
“Document, sketch, plan, model"]—See definitions in sec. 73.
“ Sketch ’’]—This term includes a photograph. Sec. 73.
Arrest without warrant if found committing]—See sec. 640 as 

amended 1913, Can., ch. 13, sec. 22.
Restriction as to bail]—See Code sec. 699.
Overt acts must be stated in the indictment]—See sec. 847.
Consent of Attorney-General necessary to prosecution]—See sec. 592, 

sec. 2, suli-sec. (2). A consent by a “ Provincial Deputy Attorney- 
General " would not lie sufficient. Re the Criminal Code and the Lord's 
Day Act, 16 Can. Cr. Cas, 459, 43 Can. S.C.R. 434, and compare R. v. 
Duff (No. 2), 2 Sank. L.R. 388, 15 Can. Cr. Cas. 454; Abraham v. The 
Queen, 6 S.C.R. 10. Hut the consent of a mendier of the Executive Coun
cil of a province who was at the time the “ acting Attorney-General,” and 
gave the consent in that capacity was held sufficient under a similar 
provision in the Lord's Day Act, R.S.C. ch. 153, sec. 17. R. v. Thompson, 
5 W.W.R. 157, 22 Can. Cr. Cas. 78 ; and see, to same effect , R. v. Faulkner, 
16 B.C.R. 229, 19 Can. Cr. Cas. 47, decided under Code sec. 873; also 
note to sec. 592.

A count of an indictment is not to be deemed objectionable or in
sufficient for the reason only that it does not state that the consent 
has been obtained. Sec. 855 (h).

Jurisdiction of Sessions excluded I—See sec. 583.
Attempts]—Sec secs. 72, 571, 949, 950, 951.
Conspiracy to commit the offence]—See secs. 69 (2), 573.
Counselling or abetting the offence]—See sec. 69, 72.

Communicating information acquired In office.
86. Every one who, by means of his holding or having held 

un office under His Majesty, lias lawfully or unlawfully either 
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ulilaiiiiMl |Kiew'M(Mi iif or mill ml over any doeument, sketch, plan 
or model, or acquired any information, and at any time corrupt!), 
or contrary to liin ollicial duty, communicates or attempts to 
communicate such document, sketch, plan, model or information 
to any person to whom the same ought not, in the interests of 
the state, or otherwise in the public interest, to lie then com
municated, is guilty of an indictable offence and liable,—

(-u) if the communication was made, or attempted to lie 
made, to a foreign state, to imprisonment for life; 
and,

(6) in any other case, to imprisonment for one year, or to 
a tine not exceeding one hundred dollars, or to Imtli 
imprisonment and fine.

2. This section shall apply to a person holding a contract 
with Ilia Majesty, or with any department of the Government 
of the United Kingdom, or of the Government of Canada, or 
of any province, or with the holder of any office under His 
Majesty as such holder, where such contract involves an obliga
tion of secrecy, and to any person employed by any person or 
liody of persons holding such a contract who is under a like 
obligation of secrecy, as if the person holding the contract, and 
the |ktsoii so employed, were resjiectively holders of an office 
under His Majesty.

Origin I—Her. 78, Code of 1892 ; 52 and 53 Viet. (Imp.), eh. 52, 
since re-enacted and amended by the Otticial Secrets Act, 1911, 1 and 2 
Geo. V (Imp.), eh. 28.

“ Office limier Hie Majesty "J—See sec. 73.
“Communicates”1—Sec sec. 73 (6).
“ Document, sketch, plan, model”I—See sec. 73.
Possession or control of document, etc.)—An indictment under the 

Official Secrets Act, Imp., 1889, for inciting the commission of an 
offence in respect of the offence mentioned in sec. 86, alleged as to a 
document, was quashed for want of an averment that the person incited 
had obtained possession or control of the document. R. v. Stuart (1899), 
Central Cr. Court referred to in Archbold Cr. Plead. 22nd ed, 965. But 
see note to Code sec. 69.

Consent of Attorney-General necessary to prosecution]—See Code 
sec. 592, and notes to same and to sec. 85. The count of an indictment 
is not bad if the consent is not stated in It. Code sec. 855 (h).
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Jrresl tcUhout narrant if found commiffing]—Bee tec. 646 eh 
amended 1913, Can. ch. 13, set*. 23.

Restriction as tv bail]—Bee Code net*. 69V.
Overt acts mast be stated in the indictment]—Bee lee. 847. 
Jurisdiction of Sessions excluded]—See sec. 583.
Jtlimpts]—Bee nee». 72, 571, 949, «50, «51.
Conspiracy to commit the offence]—See sees. 69 ( 2), 573.
Counsel tin// or abetting the offence]—Bee sees. 69, 72.

Unlawful Assemblies and UioU.

Definition of unlawful assembly.—Intention not neeessary,—Pro. 
teeflng dwelling house.—Kxeepllon.

87. An unlawful assembly is au assembly uf three ur mure 
persons who, with intent to carry out any 1-0111111011 purjiosc, 
assemble in such a manner or so conduct themselves when 
assembled as to cause jiersons in the neighbourhood of such 
assembly to fear, on reasonable grounds, that the persons so 
assembled will disturb the jieace tumultuously, or will by such 
assembly needlessly and without any reasonable occasion provoke 
other penoni to disturb the |>eaec tumultuously.

2. Persons lawfully assembled may lieeonte an unlawful 
assembly if they conduct themselves with a common purpose in 
such a manner as would have made their assembling unlawful 
if they had assembled in that manner for that purpose.

3. An assembly of three or more ]iersous for the purpose of 
protecting the house of any one of their number against persons 
threatening to break and enter such house in order to commit 
any indictable offence therein is not unlawful.

Origin]—Sec. 79, Code of 1892.
Indictable offence]—See sec. 89.
Unlawful assembly]—The commission of an act of violence by any 

one or more of those assembled is not necessary to make the assembly 
unlawful, if its character and circumstances are such as to be calculated 
to alarm, not only foolish or timid people, but persons of reasonable 
firmness and courage. R. v. Vincent, 9 C. & P. 95.

When an unlawful assembly has begun to disturb the peace 
tumultuously, it becomes a "riot,” Code secs. 88 and 90; R. v. Kelly,
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6 UjC.C.P. 372 ; K. v. Corcoran, 26 U.C.C.P. 134 ; Field v. Metropolitan 
Police |1IW7J, 2 K.H. 85.1.

A meeting lawfully convened may liecome unlawful if seditious words 
are spoken of such a nature as to lie likely to produce a breach of the 
peace. R. v. Burns (188(1), 16 Cox, C.C. 355.

Assemblies to obstruct the officers of (he law are unlawful. R. v. 
MvNaughten, 14 Cox C.C. 576; or to witness a prize fight. R. v. Billing 
ham, 2 C. k P. 234 (and see Code sec. 106), R. v. Perkins, 4 C. & P.

Assembly for an otherwise lawful object but provocative of riot by 
others]—It would appear from sub-sec. (1) that an assembly which is 
primarily lawful becomes unlawful if by assembling they “ needlessly 
and without any reasonable occasion ” provoke a riot. If there is no 
reasonable occasion for this assembling and they must have had reason 
to believe that their doing so would cause a riot, the assembly would 
probably be unlawful under sec. 87. R. v. Mailloux, 3 Pugslcy, *K.B 
4MI H. X. Clarks..II. 17 Ota C.C. 4SI; Wfct t. hu.mu.g (IMS), 1 h r. 
167 ; compare Beatty v. Gillbanks, 9 (j.B.D. 308, 15 Cox C.C. 138.

Dispersing7 on unlawful assembly]—The magistrates and the {Milice 
are justified in dispersing an assembling which is unlawful. O'Kelly v. 
Harvey (1881), 15 Cox C.C. 435, 10 L.R. Irish, 285; and see secs. 16,

Definition of riot.

88. A riot is an unlawful assembly which has livgtin to 
disturb the peace tumultuously.

Origin ]—Sec. 80, Code of 1892.
Kioting]—To prove a person to l»e a rioter, it is not sufficient to 

merely show that the riot took place and that the accused was present 
among them. It must lie shown that he did something by word or act 
to take part in, help or incite the riotous proceedings. R. v. Atkinson. 
11 Cox 330; R. v. Corcoran, 26 U.C.C.P. 184.

The acts of the rioters may be proved severally, as in conspiracy, 
before evidence is given to connect their fellow rioters. R. v. Cooper, 
1 Russ. Crimes, 6th ed., 585.

Punishment and suppression of riots]—See secs. 90-97, and 48-51.

Ponlshmenf of unlawfnl assembly.

89. Every member of an unlawful assembly is guilty of an 
indictable offence and liable to one year’s imprisonment.

Origin]—Sec. 81, Code of 1892; R.S.C. 1886, ch. 147, sec. 11. 
Joining in unlawful assembly]— Sec sec. 87.
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90 Kvvry rioter if guilty of an indn talile offence ami liable 

to two years’ imprisonment with hard labour.
OrifMj—8ec. 82, Cmlc of IXU2; R.8.C. ]8*li, eh. 147, sc. 1,1.
Who is a rioter | See see*. 87 anti 88.
Rioting during and after reading of proclamation]- 8cr sors. 91 

nud 92.
Riotous destruction of propertyJ—Sop hops. 9(1 a ml 97.
Including charge of assault J—The appellant O'Brien and ten others 

•re indicted for that they “ unlawfully, riotously, ami routously did 
tasemble and gather together to disturb the peace of .... the 
King, and being so assembled ... in and upon (A. B.) . . then 
and there being, unlawfully, riotously, and routously did make an 
assault," etc. It was held that on this indictment the jury could con
vict the appellant of an assault.

The statement of the law in Arehhold’s Criminal Pleading (24th ed.l, 
at p. 228, that "at common law a defendant may be convicted of a less 
aggravated felony or misdemeanor on an indictment charging a felony 
or misdemeanor of greater aggravation, provided that the indictment 
contains words apt to include both offences " was approved. Rex. v. 
O'Brien, 27 Times L.R. 204. See Code sec. 951, as to conviction for 
lesser offences included in the charge, and sec. 290 as to aggravated 
assaults.

Heading the Kiel Art. Proclamation.

91. It is the duty of every sheriff, deputy sheriff, mayor or 
other head officer, and justice, of any county, city or town, who 
has notice that there are within his jurisdiction persons to the 
number of twelve or more unlawfully, riotously and tumultuously 
assembled together to the disturbance of the public peace, to 
resort to the place where such unlawful, riotous and tumultuous 
assembly is, and among the rioters, or as near to them as he 
van safely come, with a loud voice to command or cause to la* 
commanded silence, and after that openly and with loud voice 
to make or cause to be made a proclamation in these words or 
to the like effect :—

‘ Our Sovereign Lord the King charges and commands all 
persons being assembled immediately to disperse and peaceably 
to depart to their habitations or to their lawful business, upon
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tlie pain of being guilty of an offence on eonriction of which 
they may be sentenced to imprisoiinient for life.

• (Ion Save the Kino.'

Oriff or]—Bee. 8.1, Vode of I Hint : K.8.C. 1886, I'll 147, sei-s. I and 2;
1 (leo. 1 (till#.), stat. 2, eh. 5.

Huit Act prorluimition]—The Biot Act (1 Geo. 1, stat., 2 ch. 5), 
passed in England in 1715, introduced the form of proclamation now 
contained in (’ode sec. 91, and the reading of the proclamation i* 
commonly termed “ reading the Riot Act.”

The Riot Act does not destroy any power which lawfully existed be
fore its passing for the suppression of riot ; but it admits the inference 
that, as a general rule, it would lie extremely imprudents 1i use armed 
force against a mob until the proclamation required by the Act has 
l>een made and the &p|>ointed space of an hour elapsed, except in cir
cumstances where either the proclamation cannot be read owing to the 
violence of the mob, or the mob, before the expiration of thirty minutes 
after it has I teen read «-ode secs. 92 and 93), perpetrate or are evidently 
alamt to per|H»trate some outrage which formerly would have lieen 
classified as felony.

Even liefore the reading of the proclamation the magistrate is justi
fied iu repelling force by force. R. v. Kennett, 5 C.A.IV 282. The 
force should not lie out of proportion to the danger to lie reasonably 
apprehended. Stevenson v. Wilson, 2 L.C.J. 254.

In the riots excited by Lord George Gordon in 1780, the mob were 
allowed to proceed to great excesses without any interference by the 
civil or military authorities; and this appears to have been allowed 
under the impression that until the proclamation in the Riot Act was 
read the dispersion of the rioters would lie illegal. To correct this 
impression I<ord Loughborough made use of the following language: — 
“ It has been imagined liecause the law allows an hour for the disper
sion of a mob to whom the Riot Act has been read by the magistrate, 
the better to support the civil authority, that during that period of 
time the civil power and the magistrate are disarmed, and the King’s 
subjects, whose duty it is at all times to suppress riots, are to remain 
quiet and passive. No such meaning was within view of the legislature, 
nor does the operation of the Act warrant any such effect. The civil 
magistrates are left in possession of those powers which the law had 
given them before. If the mob collectively, or part of it, or any indi
vidual, within or before the expiration of that hour attempts or begins 
to perpetrate an outrage amounting to felony, to pull down a house, 
or by any other act to violate the law, it is the duty of all present, of 
whatever description they may be, to endeavor to stop the mischief and 
to apprehend the offender." R. v. Gordon, 21 Howell’s State Trials, 49.». 
It will be noted that the time limit under the Code is 30 minutes, not 
one hour, as in the English law cited. See also Code secs. 90 and 97.
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It was held uuder the corresponding English statute that ilie Riot 

Act is nut validly proclaimed if the concluding words'of the proclama 
tion, “ Hod save the King," are omitted. R. v. Child, 1 C. & I*. 44-.

Failure of rioters to dis [ante in thirty mi nu lee\—8ee secs. !•- and 93.
Justification in executing orders lit suppress riot |—Hoc secs. 48-51 

and sec. 93.
Callinij out militia, lit suppress riot| Hoc the Militia Act, R.S.C. 

1906, eh. 41, secs. 80-90.
The following sum man of the law as to the duties of soldiers 

in case of riot was given in their report by the Committee who in
quired into the facts of the Featherstone riots in 1893. ( British Purl, 
papers 1893-94, C. 7234) :

" By the law of this country every one is bound to aid in the sup
pression of riotous assemblages. The degree of force, however, which 
may be used in their suppression, depends on the nature of each riot, 
for the force used must always be moderated and proportioned to the 
circumstances of the case and to the end to be attained.

“ The taking of life can only be justified by the necessity for pro
tecting persons or property against various forms of violent crime, or 
by the necessity of dispersing a riotous crowd which is dangerous unless 
dispersed, or in the case of persons whose conduct has become felonious 
through disobedience to the provisions of the Riot Act, and who resist 
the attempt to disperse or apprehend them. The riotous crowd at the 
Ackton Hall Colliery was one whose danger consisted in its manifest 
design to set fire and do serious damage to the colliery property, and 
in pursuit of that object to assault those upon the colliery premises. 
It was a crowd accordingly which threatened serious outrage, amounting 
to felony, to property and persons, and it became the duty of all peace
able subjects to assist in preventing this. The necessary prevention of 
such outrage on person and property justifies the guardians of the 
peace in the employment against a riotous crowd of even deadly 
weapons.

“ Officers and soldiers are under no special privileges and subject 
to no special responsibilities as regards this principle of the law. A 
soldier for the purpose of establishing civil order is only a citizen armed 
in a particular manner. He cannot because he is a soldier excuse him
self if without necessity he takes human life. The duty of magistrates 
and peace officers to summon or to abstain from summoning the assist
ance of the military depends in like manner on the necessities of the 
case. A soldier can only act by using his arms. The weapons he car
ries are deadly. They cannot be employed at all without danger of 
life and limb, and, in these days of improved rifles and perfected 
ammunition, without some risk of injuring some distant and possibly 
innocent bystanders. To call for assistance against rioters from those 
who can only interpose under such grave conditions ought, of course, 
to be the last expedient of the civil authorities. But when the call for 
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help in made, and a necessity for assistance from the military has 
arisen, to refuse such assistance is in law a misdemeanor.

“ The whole action of the military when called in ought, from first 
to last, to lie based on the principle of doing, and doing without fear, 
that which is absolutely necessary to prevent serious crime, and of exer
cising all care and skill with regard to what is done. No set of rules 
exists which governs every instance or defines beforehand the contin
gency that may arise. One salutary practice is that a magistrate should 
accompany the troops. The presence of a magistrate on such occasions, 
although not a legal obligation, is a matter of the highest importance. 
The military come, it may be. from a distance. They know nothing, 
probably, of the locality or of the special circumstances. They find 
themselves introduced suddenly on a field of action, and they need 
the counsel of the local justice, who is presumably familiar with the 
details of the case. Rut, although the magistrate’s presence is of the 
highest value and moment, his absence does not alter the duty of the 
soldier, nor ought it to paralyze his conduct, but only to render him 
doubly careful as to the proper steps to he taken. No officer is justified 
in English law in standing by and allowing felonies to lx* committed 
merely because of a magistrate’s absence.

“ The question whether, on any occasion, the moment has come for 
firing upon a mob of rioters depends, ns we have said, on the necessities 
of the case. Such firing to lie lawful, must, in the case of a riot like the 
present, be necessary to stop or prevent serious and violent crime as 
we have alluded to: and it must lie conducted without recklessness or 
negligence. When the need is clear, the soldier’s duty is to fire with 
all reasonable caution, so as to produce no further injury than what is 
absolutely wanted for the purpose of protecting person and property. 
An order from the magistrate who is present is required by military 
regulations, and wisdom and discretion are in favor of the observance 
of such a practice. But the order of the magistrate has at law uo legal 
effect. Its presence does not justify the firing if the magistrate is 
wrong. Its absence does not excuse the officer for declining to fire when 
the necessity exists.

“With the above doctrines of English law the Riot Act does not 
interfere. Its effect is to make the failure of a crowd to disperse for 
a whole hour after the proclamation has been read a felony : and on 
this ground to afford a statutory justification for dispersing a felonious 
assemblage, even at the risk of taking life. In the case of the Aekton 
Hall Colliery, an hour had not elapsed after what is popularly called the 
reading of the Riot Act. before the military fired. No justification for 
their firing can therefore be rested on the provisions of the Riot Act 
itself, the further consideration of which may indeed be here dismissed 
from the case. But the fact that an hour had not expired since its 
reading did not incapacitate the troops from acting when outrage had 
to be prevented. All their common law duties ns eitizens and soldiers
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remained in full force. The justification of Captain Barker and hie 
men must stand or fall entirely by the common law. Was what they did 
necessary, and no more than was necessary, to put a stop to or prevent 
felonious crimef In doing it did they exercise all ordinary skill and 
caution, so us to do no more harm than could la* reasonably avoidedf

“ If these two conditions are made out, the fact that innocent people 
have suffered does not involve the troops in legal responsibility. A 
guilty ringleader who under such circumstances is shot dead, dies by 
justifiable homicide. An innocent person killed under such circumstances, 
where no negligence has occurred, dies by accidental death. The legal 
reason is not that the innocent person has to thank himself for what 
lias happened, for it is conceivable (though not often likely) that he 
may have lieen unconscious of any danger ami innocent of all imprudence. 
The reason is that the soldier who fired has done nothing except what 
was his strict legal duty."

A leading English case on the question of military assistance to the 
civil authorities is Bedford v. Birley, 1 State Trials N.S. 1071, an 
action of tort against a militia officer. Lord Haldane, when Secretary 
of State for war, 1008, pointed out before a Parliamentary Committee 
that the head note of this case was misleading and that the case when 
analysed was not inconsistent with the current of authority. He said 
further (British Pail, papers, 1908, H.C. ».'$6) : “ The law to my mind 
is clear that the soldier is in no different position from anybody else. 
He must ol>ey the civil authority by coming to its assistance, where it 
is necessary that the soldier should give assistance to the civil authority, 
Iml it must be necessary that he should do so, and excess of force and 
excess of display ought not to lie used. The soldier is guilty of an 
offence if lie uses that excess, even under the direction of the civil 
authority, provided he had no excuse as that he was bound to take the 
fads, ns distinguished from the law, from the civil authority. Now the 
officer, of course, is placed in an extremely difficult position. He is in 
the same position as his man is. If an officer orders his own man to fire 
unnecessarily and clearly unnecessarily, the command of the officer does 
not absolve the private from his duty to oliey the common law. On the 
other hand, under the law of the Army, the private is bound to oliey 
his officer. He is, in other words, in peril of being, on one hand, tried 
and shot by a court-martial, and on the other hand, of being tried and 
Imaged by a judge and jury. But in practice it is one of these situa
tions which is really perfectly simple. In 999 cases out of 1,000 it does 
not arise. People are very sensible in this country. Two principles 
which may come into conflict have to be reconciled, and they are recon
ciled by taking the case in the concrete. The result is that, while the 
commanding officer is bound to pay great respect to the opinion of the 
civil authority, and on a mere question of fact, when he comes from 
a distance, to accept it until lie sees flint it is obviously wrong, he is
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not Absolved, in law, from his duty not to use mure force than is 
necessary."

The following opinion of law officers of the Crown in England 
(Aug. 18th, 1911) on the duty of soldiers called upon to assist the police, 
was signed by Sir Rufus Isaacs and Sir John Simon :

" A soldier differs from the ordinary citixen in being armed and 
subject to discipline; but his rights and duties in dealing with crime 
are precisely the same as those of the ordinary citixen. If the aid of 
the military has been invoked by the |>olice, and the soldiers find that 
a situation arises in which prompt action is required, although neither 
Magistrate nor police are present or available for consultation, they 
must act on their own responsibility. They are bound to use such force 
us is reasonably necessary to protect premises over which they are 
watching, and to prevent serious crime or riot. Ilut they must not use 
lethal weapons to prevent or suppress minor disorder or offences of u 
less serious character, and in no case should they do so if less extreme 
measures will suffice. Should it lie necessary for them to use extreme 
measures they should, whenever possible, give sufficient warning of their 
intention.”

See Code secs. 9.'$ and 94, notes to secs. 48-52, and secs. 80-90 of the 
Militia Act B.8.C. 1900, ch. 41.

Preventing proclamation. Not dispersing.

92. All persons are guilty of an indictable offence and liable 
to imprisonment for life who,—

(a) with force and arms wilfully oppose, hinder or hurt any 
person who begins or is about to make the said pro
clamation, whereby such proclamation is not made; 
or,

(h) continue together to the number of twelve for thirty 
minutes after such proclamation has been made, or 
if they know that its making was hindered as afore
said. within thirty minutes after sueh hindrance.

(hiffiv I—flee. 8.1, Code of 1892; R.N.C. 1886. ch. 147. secs. 1 and 2.
ProHMitinn within nnr i/f/o ] -Hee sec. 1140.

lint)' of « Hirers If rioters do not disperse.—Indemnities! Ion ol ofli- 
errs.—Wert Ion not restrlrtlrr.

93 If the persons so unlawfully, riotously and tumultuously 
assembled together, or twelve or more of them, continue together, 
and do not disperse themselves, for the space of thirty minutes

108



Rioti nu CS»*]

after the proclamation is made or after such hindrance aa afore
said, it is the duty of every such sheriff, justice and other officer, 
and of all persons required by them to assist, to cause such 
persons to he apprehended and carried before a justice.

2. If any of the persons so assembled are killed or hurt in the 
apprehension of such persons or in the endeavour to apprehend 
or disperse them, by reason of their resistance, every person 
ordering them to be apprehended or dispersed, and every person 
executing such orders, are indemnified against all proceedings 
of every kind in respect thereof.

X Nothing in this section contained shall, in any way, limit 
or affect any duties or powers imposed or given by this Act as 
to the suppression of riots before or after the making of the saiil 
proclamation.

Origin]—Sec. 84, Code of 1892; R.8.C. 1886, eh. 147, sec. 3.
Arrest of rioters sol dispersing in thirty minutes after proclamation] 

—See secs. 91, 92 (1), 93.

Neglect of peare eith er to suppress riot.

94. Every sheriff, deputy sheriff, mayor or other head officer, 
justice, or other magistrate, or other peace officer, of any county, 
city, town, or district, who has notice that there is a riot within 
his jurisdiction, who, without reasonable excuse omits to do his 
duty in suppressing such riot, is guilty of an indictable offence 
aud liable to two years’ imprisonment.

Origin |—Code of 1892, see. 14(1.
Magistrate's neglect in can of riot]—If the magistrate neither reads 

the Riot Act proclamation (Code sec. 91) nor takes steps to restrain 
or apprehend the rioters, nor makes use of an available military force, 
such wilt he prima facia evidence of criminal neglect on his part. R. 
v. Konnett, 5 C. & P. 282; R. v. Pinney, 5 C. & P. 254; and see Code 
sees. 48-51.

Neglect to aid peace officer thereat.

96. Every one is guilty of an indictable offence and liable 
to one year's imprisonment who, having reasonable notice that 
he is required to assist anv sheriff, deputy sheriff, mayor, or 
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other head officer, jeetiee, magistrate, or peace officer in sup
pressing anv riot, without reasonable excuse omits to do so.

Origin]—Code of 1802, nee. 141.
Neglect to aid peace officer in quelling riotJ—To support an indict

ment for refusing to aid in quelling a riot it was held that it was 
necessary to prove, first, that the constable saw a breach of the peace 
committed ; secondly, that there was reasonable necessity for calling on 
the defendant for his assistance; and, thirdly, that the defendant re
fused without any physical impossibility or lawful excuse. R. v. Brown. 
1 C. k M. 314; 34 J.P. 129; and see R v. Sherlock. I..R. 1 C.C.R. 20; 

CjC. 17»; IS L i
Assisting in suppressing riot]—“ If the riot be general and danger 

mis, every subject may arm himself against the evil doers to keep the 
peace. Much was the opinion of all the judges in England in the time 
of Queen Elizabeth in a case called " The case of Arms’ (Popham’s 
Rep., 121) ; although the judges add that it would Ik* more discreet for 
every one in such a case to attend and la* assistant to the justices, sher
iffs, or other ministers of the King in doing this. It would undoubtedly be 
more advisable so to do; for the presence and authority of the magis
trate would restrain the proceeding to such extremities until the danger 
was sufficiently immediate, or until some felony was committed or could 
not be prevented without recourse to arms; and, at all events, the 
assistance given by men who act in subordination and concert with the 
civil magistrate, will be more effectual to attain the object proposed 
than any efforts, however well intended, of separated and disunited 
individuals. But if the occasion demands immediate action, and no 
opportunity is given for procuring the advice or sanction of the magistrate, 
it is the duty of every subject to act for himself and upon his own 
responsibility in suppressing a riotous and tumultuous assembly ; and 
he may be assured that whatever is honestly done by him in the execu
tion of that object will lie supported and justified by the common law.” 
Charge of Chief Justice Tindal, quoted in R. v. Pinney, 5 C. & P. 262. 
note. From early times the duty of sheriffs and magistrates to suppress 
riots and apprehend rioters, and the obligation of the people of the 
country to assist them have been laid down and enforced by English 
Statutes. See 15 Rich. II, c. 2 (1391), 13 Hen. IV, c. 7 (1411), 2 Hen. 
V, st. 1, e. 8 (1414).

Justification of force in suppressing riot J See secs. 4S-51, and sec. 
93 (2), and see note to sec. 91 on the use of military forces for the 
quelling of riots.

Peace officer]—See definition in sec. 2, sub-sec. 26.

Riotous destruction of property.
96. All |arsons are guilty of an indictable offence and liable 

to imprisonment for life who, lieing riotously and tumultuously
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a»>cuibled together tu 1 lie disturbance of I lie public peace, unlaw
fully ami with force demolish or pull down, or begin to demolish 
or pull down, any building, or any machinery, whether fixed or 
movable, or any erection used iu fanning land, or in carrying 
<m any trade or manufacture, or any erection or structure used 
in conducting the business of any mine, or any bridge, wagon-way 
or track for conveying minerals from any mine.

Origin]—8e<\ 85, Code of 1892; R.8.C. eh. 147, sec. 8.
Unfounded claim of riffht no defence]—See sec. 97 \2J.
** Beffin to demolieh "]—This means not simply the demolition of 

a part, but of a part with intent to demolish the whole. R. v. Ashton, 
1 Lewin C.C. 296; B. v. Price, $ C. & P. 510.

If rioters destroy a building l>y fire the offence is within this section, 
aud they need not be indicted under sec. 511 for arson. K. v. Harris, 
Carr. & M. 661.

If some of the rioters set fire to the house itself, and others carried 
furniture out of the house aud burned it in a fire made outside, it will 
lie for the jury to say whether the latter were not encouraging and 
taking part in a general design of destroying both house and the furni
ture, and if so the jury ought to convict, under sec. 96. As to arson 
and attempted arson, see secs. 511-512, aud as to threats to burn, see 
secs. 516 and 748.

Riotous damage to property. Bona tides no defence.

97. All persons are guilty of an indictable offence and liable 
to seven years’ imprisonment who, being riotously and tumultu
ously assembled together to the disturbance of the public peace, 
unlawfully and with force injure or damage any of the things 
mentioned in the last preceding section.

2. It shall not lie a defence to a charge of an offence against 
this or the last preceding section that the offender believed he 
had a right to act as he did, unless he actually had such a right.

Origin]—See. 86, Code of 1892; R.S.C. 1886, eh. 147, see. 10.
Riotous assembly]—See sees. 87-90.
Riotous damage to building, machinery, etc., where demolition not 

begun]—The first sub-section deals with this offence which is somewhat 
similar to that declared in sec. 96 but in a less aggravated form.

Where the rioters break the doors and windows of the house and 
I lien go away, although there was nothing to prevent them committing 
further injury, the offence is not within sec. 96 but is the lesser offence 
under sec. 97, for their going away under the circumstances shows that 
they have completed their purpose and had done all the injury they
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intended to do. B. v. Thomea, 4 C. & P. 237; R. v. Adams, Carr & 
M. 299.

Unfounded claim of right no defence]—Subscc. (2) of see. 97 
nverrulee the contrary doctrine enunciated in R. r. Langford, Car. 4 M 
«02 and R. r. Caaey (1874) Irish R„ 8 C.L. 408.

Attempts]—See secs. 72, 571, 949, 950.
Aiders and abetters]—See sec. 69.
Wilful damage to property apart from riot ]—See secs. 509-541.

Unlawful Drilling.
Prohibition of assemblies. General or special. Being present for 

purpose of drilling others. Drilling others.

98. The Govenor in Council is authorized from time to time 
to prohibit assemblies, without lawful authority, of persons for 
the purpose of training or drilling themselves, or of being trained 
or drilled to the use of arms, or for the purpose of practising 
military exercises, movements or evolutions, and to prohibit 
persons when assembled for any other purpose front so training 
or drilling themselves or being trained or drilled.

2. Any such prohibition may he general or may apply only to 
a particular place or district or to assemblies of a particular 
character, and shall come into operation front the publication 
in the Canada Qazrllr of a proclamation embodying the terms 
of such prohibition, and shall continue in force until the like 
publication of a proclamation issued by the authority of the 
Governor in Council revoking such prohibition.

3. Every person is guilty of an indictable offence and liable 
to two years’ imprisonment who, without lawful authority and 
in contravention of such prohibition or proclamation,—

(a) is present at or attends any such assembly for the pur
pose of training or drilling any other person to the 
use of arms or the practice of military exercises or 
evolutions ; or,

(h) at any assembly trains or drills any other person to the 
use of arms or the practice of military exercises or 
evolutions.

Origin)—Sec. 87, Code of 1892; B.S.C. 1886, eh. 147, secs. 4 and 5
rroneoution within sir months|—Roc rpp. 1140.
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Uir 21, 1117, in |mrsuain'* of moi', '.IS, the (lovemur-Ucneral in Counvil 
prohibited assemblies without lawful milluirity, of |w>mni» for the pur
isme of 11hining or drilling themselves or of lining trainml or drilhsl 
to the ui*i‘ of arum, or for the juiijmiw of military oxereiae, tiiovrmeuls 
or evolutions; and prohibited |iersone when asstunbled for any other 
|iur|ioae from ao training or drilling themselves or lieing trained or 
drilled. Can. Stut. 1918, xxxiv.

Being unlawfully drilled.

99 Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, without lawful authority, 
attends, or i- present at, any such assembly as in the last pre
ceding section mentioned, for the purpose of I icing, or who at any 
such assembly is. without, lawful authority and in contravention 
of such prohibition or proclamation, trained or drilled to the 
use of arms or the practice of military exercises or evolutions.

Origin]—Ser. 88, Code of 1892: H.K.C. 1886, ell. 147, see. 6.
Prosecution within sir months|—Hoe see. 1140.

Affrays and Duels.

Iietinifinn of affray.— Penalty.

lOO An affray is the act of fighting in any public street or 
highway, or fighting to the alarm of the public in any other 
pla<*e to which the public have access.

2. Every one who takes part in an affray is guilty of an 
indictable offence and liable to one year’s imprisonment with 
bard labour.

Origin]—Sec. 90, Code of 1892; R.S. 1886, rli. 147, sec. 14.
Unlawful assembly and riot]—Sec secs. 87-97.

I hallenge to light a duel.

101. Every one is guilty of an indictable offence and liable 
lo three years' imprisonment who challenges or endeavour.*, by 
any means to provoke any person to fight a duel, or endeavours 
to provoke any peraon to challenge any other person so to do.

Orifrin]—Bee. 91, Code of 1892.
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Forcible Entry and Detainer.

Definition of forcible entry. Definition of forcible detainer. Que*, 
lion of law.

102. Forcible entry ta where a person, whether entitled or 
not, enters in a manner likely to cause a breach of the |»eaoe. or 
reasonable apprehension thereof, on land then in actual and 
|N‘aeeable ftossession of another.

2. Forcible detainer is where a person in actual possession 
of land, without colour of right, detains it in a manner likely 
to cause a breach of the peace, or reasonable apprehension there
of, against a person entitled by law to the possession thereof.

3. What amounts to actual jKissession or colour of right is a 
<1 nest ion of law.

Origin]—Code of 1892, see. 89.
Forcible entry oh o crime)—8ilive the statute, 5 Richard II., at. !.. 

eh. 7 (1.189), it is a criminal offence to enter, in a manner likely to 
cause a breach of the peace, u|hjii the pro|ierty of another (sections 
102 and 103 of the Criminal Code). Riopelle v. City of Montreal ( 1911 ) 
44 Can. 8.C.R. 579 at page 581 ; R v. Martin, 10 L.C.R. 435.

To constitute the offence of forcible entry upon land under Cr. Code, 
sec. 102 and 103, the entry must have been made under circumstances 
either of actual violence or of terror. R. v. Camjiey, 20 Can. Cr. Cas. 492.

As to forcible entry by a separated wife upon her husband's premises 
and the liability of those assisting her, see R. v. Smyth, 5 C. & 1*. 201. 
1 M. & Rob. 155.

But although liable to indictment for forcible entry it seems that 
the true owner having a right of entry on projierty is not lialde to an 
action for trespass for making a forcible entry and evicting an occupier 
wrongfully in jHissession. Allan v. Kirk 11917) 2 W.W.R. 527; Jones 
v. Foley M8911 1 Q.R. 730. 00 L.J.Q.B. 404 : Davison v. Wilson, 11 Q.B. 
890, 17 L.J.Q.B. 190 ; Lows v. Telford, 1 App. Cas. 414 ; Kdwiek v. 
Ilawkes, 18 ch. D. 199.

A breach of the |>euce or apprehension thereof under Cr. Code, sec. 102. 
is not to lie anticipated as a natural sequence to a re-entry by breaking 
when made by landlords upon office premises overheld by their tenant 
effected at night when neither the tenant nor any of his employees was 
present. R. v. Campey, 20 Can. Cr. Cas. 492.

“ Entering " means in sec. 102 not merely going upon land or tres
passing upon it ; there must accompany the act of going u|>on the land 
some intent to take possession of the land itself and deprive the possessor 
of the land. Such un interference with the possession as trespassing 
upon it for the purpoae of taking away chattels upon the land is not
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au " entering " withiu (he Coilu. H. v. PIW (1898), 2 Can. Cr. Cai. 314, 
12 Man. L.K. 314. , .J l

To enter upon lands with aueh force as to exceed a bare trespass 
and so as to cause a public breach of the peace was an indictable offence 
at common law. R. v. Wilson, 8 T.R. 857; R. v. ltake, 3 Burr. 1731.

Where thirty or forty employees of the G. W. Railway Co. went 
upon land then in possession of the S. & H. Railway Co., and those re 
listing had good reason to apprehend violence in the event of further 
resistance, and yielded possession in the apprehension of such violence, 
it was held that the entry was a forcible one. R. v. Hmith (18781, 43 

W.
Actual force is not an essential. R. v. Walker, 4 W.L.R. -88,41 Terr. 

L.a. 276, 12 Can. Cr. Cas. 197.
A landlord may not so eject his tenant although the term of the 

tenancy has expired. Taunton v. Costar, 4 R.R. 481. But it has been 
held that the English statute regarding forcible entry (5 Rio. 2, ch. 7) 
dues not apply to the ejectment of a mere trespasser. Browne v. Dawson 
12 A. & E. ($24; Scott v. Brown, 51 L.T. 747.

Actual possession does not necessarily imply actual residence, either 
personally or by a servant or agent. 13 Am. & Eng. Eneye. of Law, 
2nd ed., p. 750.

Restitution]—On a conviction for forcible entry the court is not 
bound to order a writ of restitution, but may in its discretion grant or 
refuse the writ. R. v. Jackson, Dra. Rep. (U.C.) 53; R. v. Wightmau 
(1869), 29 U.C.Q.B. 211; R. v. Hmith (1878), 43 U.C.Q.B. 369; R. v. 
Connor, 2 P.R. (Ont.) 139.

Where an order of restitution is asked it must Ik» proved that the 
prosecutor is still kept out of possession, 1 Hawk. ch. ($4, sec. 41. Under 
the statute 31 Eli*, ch. 11. no restitution shall be awarded if the de
fendant has been permitted to remain quietly in possession for three 
years previous to the finding of the indictment.

Prosecutor s title]—The title of the prosecutor is not part of the 
issue; R. v. Cokely, 13 U.C.R. 521; R. v. Hoar, 18 R.R. 368; R. x 
Walker, 4 W.L.R. 288, 6 Terr. L.R. 276, 12 Can. Cr. Cas. 197i aid it 
is sufficient prima facie evidence of his seisin to show that he was in 
actual occupation of the premises or in receipt of the rents and profits. 
It. v. Child, 2 Cox C.C. 102; Jayne v. Brice, 15 R.R. 518. It is imma
terial so far as the crime is concerned whether the prosecutor's estate 
in the lands were an estate by right or by wrong. Taunton v. Costar. 
4 R.R. 481; R. v. Htudd, 14 W.R. 8045 ; Jones v. Foley 118911 1 Q.B 
730, 60 L.J.Q.B. 464.

Aiders and abetters"|—See Code sec. 69.
Penalty]—See sec. 103.
Defence of direllinp house or real property]—See Code, secs 59, 60, 

«$1 and 62.
Peaceable assertion of riffht of entry]—See Code, sec. 62.
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IVnalty lor forcible entry or detainer.

103. Every one who forcibly cuter* or forcibly detain* land 
i* guilty of an indictable offence and liable to one year"* 
imprisonment

Origin] fode of 1892, see. 89, sub-see. (4).

frite Fights.

Challenging. t crept lug challenge, ete.

104 Every one is guilty of an offence and liable, on sum
mary conviction, to n |>enalty not exceeding one thousand dollars 
and not less than one hundred dollars, or to imprisonment for a 
term not exceeding six months, with or without hard lalwur. or 
to both, who sends or publishes, or cause* to he sent or published 
or otherwise made known, arty challenge to fight a prize fight, 
or accepts any such challenge, or causes the same to be accepted, 
or goes into training preparatory to such fight, or acts as trainer 
or second to any person who intends to engage in a prize fight.

Origin)—Sec. 98, Code of 1892; R.8.C. 1886, ch. IBS, sec. 2.
Prize fight definedI—See sec. 2 (31).
Special authoritg In certain tribunalsj—Every judge of a superior 

court or of a county court, judge of the sessions of the peace, stipen
diary magistrate, police magistrate, and commissioner of police of 
Canada, shall, within the limits of his jurisdiction as such judge, magi* 
Irate or commissioner, have all the powers of a justice with respect to 
offences against provisions of this Act as to prize fights. Code see. flOti

Engaging as principals In a prise light.

105. Every one is guilty of an offence and liable, on sum
mary conviction, to imprisonment for a term not. exceeding 
twelve months and not less than three months, with or without 
hard labour, who engages as a principal in a prize light.

Origin]—See. 04. Code of 1892; R.S.C. 1886, eh. 153, sec. 3; *4 Viet 
Can., eh. 30.

Special jurisdiction of certain tribunals]—See secs. 606, 627, 628. 
1059.

Distinction between price fight and boring exhibition|—In all the 
rases a distinction has been made between a "boxing or sparring exhibi
tion" and a " fight." In Rex. v. Orton, 14 Cox Criminal Cases, 226,

no
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upon a trial of an indictment against some persons for unlawfully 
assembling together for the purpose of a “prize tight,” the law was 
stated as follows:—

“ A mere exhibition of skill in sparring is not illegal. If, however, 
the parties meet intending to tight till one gives in from exhaustion or 
from injury received, it is a fight and a breach of the law, whether or 
not with gloves.”

Judge Hauler, in the Wildl'ong case (1911), 17 Can. Cr. Cas. 251, said: 
"In a boxing exhibition one of the contestants may be knocked down, 
but that is not the intention. In a fight it is the intention of each to 
so injure the other that he cun no longer continue the encounter. The 
former has been held to be legal, the latter under the common law 
illegal. So in football a man may lie knocked out, or have a leg or 
arm broken, but that is not the purpose or intention of those engaging 
in the game.

“ Although an assault without intent, often doing grievous bodily 
luwm, frequently occurs in football, it does not make the game unlawful. 
If, however, in football, as anywhere else, a person assaults another 
with intent to do him grievous bodily harm it is an illegal act and 
punishable. 8o far then as the word ' fight ' in the definition of ' prize 
light ' in sub-sec. 31 of sec. 2 of the Code is concerned it must be held 
to have the meaning which the English decisions have given it, namely, 
an encounter between two persons, each intending to so injure the other 
that he cannot or will not continue the contest.

” Then does the word ‘encounter’ with hands or fists enlarge the 
meaning of ‘prize fight.’ ‘Encounter’ by the dictionary definitions 
and by common understanding applies to a great many acts and events 
of vastly different natures. In football men constantly tackle each 
other with hands, and this is an ‘ encounter ’ with hands, but not such 
as is intended by that word in the Code. Dozens of ‘ encounters ’ might 
be mentioned coming within the true definition of this word, but clearly 
not within the meaning of it as used in the Code. ‘ Encounter ’ in the 
definitions given also includes a ‘ fight ' ; it is a synonym for ‘ fight * 
and it is in that sense that it is used in the Code definition.

" At common law a ‘ prize fight ’ was unlawful, and was defined as 
‘an encounter with fists or hands with or without gloves for a number 
of rounds, limited or unlimited, for a purse, stake or prize, but in 
which it was intended to fight until one or the other of the combatants 
should give in from exhaustion or injury received.’ Here in the law 
as it stood before in the statute or Code the words ‘encounter with 
fists or hands ' are used when defining a ‘ prize fight ’ as distinguished 
from a ‘ boxing match.’

As the words 'encounter with fists or hands’ had always been used 
at common law and by the Courts in speaking of prize fights as synony
mous with the word ' fight ’ and not including a boxing match, they 
must be so construed in the Code." R. v. Wildfong, supra.
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In R. v. Littlejohn (N.B.), 8 Can. Or. Cas. 212, it was said:— 
** There is also authority that a sporting match with gloves, according 
to well-known rules, is no offence in law. that is, if it he a mere exhi
bition of skill in sparring; hut if parties meet intending to fight till 
one gives in from exhaustion or injury received it is a breach of the 
law and a prir.e fight, whether the combatants use glove* or not."

A boxing match which would otherwise not he a prize fight is not 
made a prir.e tight by the circumstance that the participants were each 
paid a fixed sum for the match. R. v. Fitzgerald, 19 Can. Or. f'as. 145.

The consent of the contestant in entering into an illegal prize fight 
does not prevent the blows received from living considered as a criminal 
assault. R. v. Coney, K Q.B.D. 5.14. 51 LJ.M.C. 66, 15 Cox C.C. 46. An 
encounter with gloves may become illegal when one of the parties fights 
on when so much exhausted as to lie likely to fall over to own injury, it 
living against the public good that a combatant should so endanger 
himself even where the contest is held in private and without malice 
and would, therefore, not provoke a breach of the peace by others. 
R. v. Young, 10 ('ox 871 ; R. v. Coney, supra. Cf. R. v. Moore 
( 1K9S), 14 Times, L.R. 229; R. v. Canniff, 9 C. k P. 859.

“Prize fight"]—See 2, sub-sec. (.11), declares that “prize fight'' 
means an encounter or fight with fists or hands between two persons 
who have met for such purpose by previous arrangement made by or for 
them. It may be doubted whether this eliminates the question of a

Sec. 108 deals with the case of a fight arranged between the parties 
to a quarrel without any “ prize ” dependent upon the result and with
out the handing over or transfer of money or property living involved. 
In that case the magistrate may in his discretion discharge the accused 
or impose a penalty not exceeding $50. The marginal note to that 
see. is: “When fight is not a prize fight”; but whether sec. 108 is a 
provision for a distinct and separate offence from that to which sec. 
105 applies, or merely a provision for certain extenuating circumstances, 
is a question which can hardly be said to be settled by the authorities, 
if a prize or other valuable consideration is an essential to a "prize 
fight,’’ sec. 108 would lie for a distinct offence not constituting a prize 
fight but an arranged fight following a quarrel or dispute, which might 
be the subject of an assault charge; R. v. Perkins, 4 C. & P. 4.17; but 
would not be within the- power of a justice to try under the summary 
convictions procedure, but for the express provision of sec. 108. In 
charging the jury in a manslaughter case arising out of an alleged 
prize fight, tfarvey, O.J., said that the presence or absence of a “ prize” 
which is suggested by the word " prize fight " has no significance. R. x. 
Pelkev (1918), 4 W.W.R. 1065, at 1057, 21 Can. Cr. Cas. 387, 24 W.L.R. 
804. À dfctum to the same effect is contained in R. v. Wildfong, 17 
Can. Cr. Cas. 251 (Ont.). Tn the latter case, as well as in R. v. Little 
john, 8 Can. Cr. Cas. 212, and R. v. Fitzgerald, 19 Can. Cr. Cas. 145,
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conviction» by the magistrate were set aside on appeal to the court pre
sided over by the county judge. In Steele v. Malrer, 19 (juc. 8.C. 39-, 
d Can. Cr. Cas. 446, a district magistrate made a conviction for prise- 
fighting where an admission fee was charged and it was announced 
that the contestant who knocked out his opponent in a certain numlier 
of rounds should receive the prize, and it was belli that it was no 
defeme that there was in fact not a bona fide figld but a feigned vxhi 
l.ition of fighting. Steele v. Maher, supra (in which the gain io the 
contestants is emphasised).

Snpinressing a prospective prize fight] See sees. fliï7, this, 1059.

Vtendlng or promoting g prise light.

106 Kverv one is guilty of an offence anil liable, on sum
mary conviction, to a penalty not exceeding five hundred dollars 
and not less Ilian fifty dollars, or to imprisonment for a term 
not exceeding twelve months, with or without hard lalmur. or lo 
both, who is present at a prize fight as an aid, second, surgeon, 
umpire, hacker, assistant or reporter, or who advises, encourages 
or promotes such fight.

Origin 1—Sec. 95, Code of 1892: R.8.C. 1886, ch. 153, sec. 5; 44 Viet 
Can., ch. 30.

Aiders and abetters\—See secs. 69, 70. It is a question Ilf fact 
whether an onlooker was or was not aiding nr slotting the tight, but 
it is necessary to determine first that the fight itself was illegal where 
the charge is for encouraging or abetting a prize tight. R. v. Coney, 
8 (j.B.D. 534, 51 L.J.M.C. 66, 15 Cox C.C. 46, cited in R. v. Pelkev 
(IMS), 4 W.W.R. 11155, 24 W.L.R. 864, 21 Cun. Cr. ('as. 1ST.

Special jurisdiction of judges and others]—Hoc secs. 606, 627, 62S, 
1059.

heaving Canada to engage la prise light.

167. Kverv inhabitant or resident of Canada is guilty of an 
offence and liable, on summary conviction, to a penalty not 
exceeding four hundred dollars and not less than fifty dollars, 
or to imprisonment for a term not exceeding six months, with 
or without hard labour, or lo Ivoth, who leaves Canada with intent 
to engage in a prize tight without the limits thereof.

Orijwil—Sec. 96, Code of 1892) R.S.C. 1886, ch. 153, sec. 5, 44 
Viet. Can., ch. 30.

Special jurisdiction of judges and others]—See secs. 606. 627, 628. 
1059.
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« hHI Unlit I» mil a prize light. lllmliargc or line.

108 If, after hearing evidence of the circumstances con
nected with the origin of the fight or intended fight, the person 
before whom the complaint is made is satisfied that such light 
or intended fight was bona jnlc the consequence or result of a 
quarrel or dispute between the principals engaged or intended 
to engage therein, and that the same was not an encounter or 
tight for a prize, or on the result of which the handing over or 
transfer of money or property depended, such person may, in 
his discretion, discharge the accused or impose ujsin him a 
(lenalty not exceeding fifty dollars.

Origin)—8ec. 87, Code of 1892; R.S.C. 1886, ch. 153, see. »; 44 
Viet. Can., eh. 30.

Arranged fight to settle quarrel|—See note to see. 105 (price tight!).
The person before whom the complaint is made)—See aees. 706, 707 

nummary eonvietiom) and sees. 606, 627, 628, 1059 (special jurisdiction 
of judges and others).

Inciting Indians. <

Riotous request.—Breach of the peace.

109. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who induces, incites or stirs up 
any three or more Indians, non-treaty Indians, or half-breeds, 
apparently acting in concert,—

(« I to make any request or demand of any agent or servant 
of the (lovernment in a riotous, routons, disorderly 
or threatening manner, or in a manner calculated to 
cause a breach of the peace; or,

(i) to do any act calculated to cause a breach of the peace.

OrW«]—Sec. 98, Code of 1892; R.8.C. 1886, ch. 43, sec. 111.
“ Indians " | For definition see the Indian Act, R.8.C. 1906, ch. 81, 

sec. 2.
That Act also deals with other offences specially relating to Indians; 

and see amendments, 1910, Can., eh. 28; 1911, Can., ch. 14, 1913, Can., 
eh. 35.

8. 94 of the Indian Act (R.8.C. 1886, c. 43) provided that, 
“ Every person who sells, exchanges with, barters, supplies or gives to 
any Indian or non-treat y Indian, any intoxicant . . . shall on sum
mary conviction ... be liable to imprisonment for a term not
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exmiliiig six months Held, following Kt-gum v. Howson.
1 Tt-rr. l.K, 492, llist u half breed who hns " taken treaty " is an Indian 
within the meaning of the Indian Art. Regina v. Mellon 5, Terr. L.R. 
:IU1 ; and see H. v. Atkinson, ti WAV.It. 11155, 2:! Van. Or. Cas. 149, as to 
min Indians being drunk on an Indian Reserve.

Inrllln* Indians to tonunil Indlelnble oflenee.

HO. livery one will! itu ilei any Indian Ixi eumuiit any ni- 
ilictable offence is guilty of an indictable uffenee and liable to 
imprisminient for any lerin not exceeding live years.

ftri/fin| —R.H.C. 1X9(1, eh. til, see. 112.
Accessories |—See secs. 69-71.
Indians and provincial lairs]—An iiitlian who commits an offence 

against a provincial law, beyond the limits of an Indian Reserve, may 
be convicted and punished just as all other persons may. R. v. Martin, 
41 O.L.R. 79, 82; R. v. Hill, 15 O.L.R. 406; R. v. Beboning, 17 O.L.R. 2.'$.

h'.rpl os ire S « h si a h res.

( «using dangerous explosions.

111. Every one is guilty of an indictable offence ami liable 
to imprisonment for life who wilfully causes, by any explosive 
substance, an explosion of a nature likely to endanger life ot
to cause serious injury to property, whether any injury to 
l>erson or property is actually caused or not.

Origin]—Sec. 99, Code of 1892; R.8. 1886, eh. 150, sec. 3; Explosive 
Substances Act, 1883 (Imp.) sec. 2.

"Wilfully" causes]—“Wilfully" does not mean “maliciously" in 
sec. 311, but "deliberately." R. v. Bonner, 4 W.W.R. 1255, 21 Can. <’r. 
('as. 442, 447, per Martin, J.A. Compare the use of the word “wil
fully” in secs. 112, 113, 13d, 168, 169, 172, 180, 184, 205. The indict 
ment or charge should allege that the offence was committed “ wilfully.” 
lix parte O'Shaughnvssy, 13 Que. K.B. 178, 8 Can. Cr. ('as. 136.

" Explosive substance "J—See definition in sec. 2 (14).
“ Likely " to endanger, etc. | It is not necessary to prove actual 

injury, and it is sufficient if such exposure to risk or chance of injury 
lie shown as will satisfy the jury that actual danger to life or serious 
injury to property was caused. R. v. McUrath, 14 Cox C.C. 598. The 
causing of danger is the gist of the offence. R. v. Holmes (1884), 17 
N.8.R. 499.

" Serious injury to property ”]—The use of explosives in land deal
ing or mining operations, or ex. gr., to remove useless buildings, does 
not, as conducted in the usual way, cause an explosion “ likely to cause
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serious injury to property.” R. v. Bonner f 1918), 4 W.W.R., 1255. 21 
Can. Cr. Cas. 442, 447, per Martin, J.A.

“ Property M means either real or fientonal property. Bee. 2 (.*12).
Claim of rigAf ]—A bona-fide lielief in a claim of right will not just it \ 

the employment of the dangerous means here prohibited in the exercise 
of the supposed right. The language of the portion is wide enough to 
cover a ease of serious injury to the property of the accused himself 
R. v. Bonner (1911), 4 VV.W.K. 1255, 21 Can. Cr. Cas. 442 ; fa*r 
Mai tin, J.A.

Bodily injuries fitt explosives] See arcs. 279, 2*41.
Offsmcts relating to explosive substances] See secs. 2 (14), 111-111,

Prohibition of smoking, etc., in vicinity of explosives atored or in 
transit for military uses] See Older in-Council 1917, JVC. 9*7 and 
1119, Can. 8tat. 1918, Ixi.

Storage of dangerous explosives] See Order'-in-Coum il. June 21. 
1917, F.C. 1997, under the War Measures Act. Can. Ktut. 19is, Iv.

Matches not to bt carritd into building where < x plosives for war 
purposes are stored or manufactured] Kin* Order-in-Council, 20th Hep 
t cm lier, 1917, Can. Ht at. 1918, xrx, 51 Canada Gazette, 1199.

Attempt to destroy property with exploitive*.

112. Every one in guilty of an indictable offence ami liable 
to fourteen years* imprisonment who wilfully places or throw* 
any explosive suMancc into or near anv building or ship with 
intent to destroy or damage the same or any machinery, work 
ing tools, or chattels whatever, whether or not an explosion takes 
place.

Origin]—Code of 1892. sec. 4*8; R.H.C. 1*89, eh. 19s. secs. 14 and 
49 ; 24 25 Viet. Imp., eh. 97, sec. 10

'* KI plosive substance" ] In view of the definition of this phrase hx 
sec 2, sub sec. (14), it is probably not necessary llmI it should have 
lieen physically possible for nn explosion to have occurred. Any material* 
for making an explosive substance are now included in the definition 
and so is any apparatus intended to he used with an explosive, or a 
part of stieh apparatus. The extended definition originates in tin 
Explosives Bubalances Art, 188.1, Imp., 44», Viet., eh. 8, see. 9, and 
supersedes the decision in R. v. Sheppard (1898), 11 Cox C.C. 102, where 
a fuse was attached to an explosive, but as the fuse was not lit when 
thrown, the case was held not to come under the earlier statute, 24-25 
Viet. Imp., ch. 97.

“ Wilfully **]—flee sec. 111.
Offences relating to explosive substances]—hW sec*. 2 (1* 1, 111-114. 

279. 280. 594. 911.
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lining un\IliIMK with intent to cause aa explosion. Making or 
possessing explosim,

113. Every one wliu wilfully,—
(a) doe* any act willi intent to enuoe liy an explosive sub

stance, or conspire* to cause by an explosive sub
stance, an explosion of a uature likely to endanger 
life, or to cause serious injury to property ; or,

(h) makes or has in his possession or under his control any 
explosive substance with intent by means thereof to 
endanger life or to cause serious injury to property, 
or to enable any other person by means thereof to 
endanger life or to cause serious injury to property : 

is guilty of an indictable offence and liable to fourteen years’ 
imprisonment, whether an explosion lakes place or not, and 
whether any injury to |ierson or property is actually caused or 
not.

Origin!—Her. 100, Code of 18112; B.8. 1886, eh. 150, see. 3.
Attorncy-OeneraPg noms * I to prosecution voder gob-tec. (k)]—flee 

see. 594.
Offences relating to tryisaw substances]—flee sees. 2 (14), 111-114, 

279, 280, 594, 933.
“ Krplosire subglonct " |—flee definition in see. 2 (14).

flaking or possessing explosives.

114. Every one is guilty of an indictable otfence and liable 
to seven years' imprisonment who makes, or knowingly has in 
his possession or under his control, any explosive substance 
under such circumstances as to give rise to a reasonable suspicion 
that he is not making it, or has it not in his possession or under 
liis control, for a lawful object, unless he can show that he made 
it or had it in his possession or under his control for a lawful 
object.

Origin I—flee. 101, Code of 1892; R.fl.C. 1886, eh. 150, see. 5; Kx- 
plosive Substances Act, 1883, Imp., 46 Viet., eh. 3, see. 4.

Posgeggion of explosives ag a public nuisance where endangering 
public safetyJ—See see. 222 as to eriminal nuisances; H. v. Holmes 
(1884), 17 N.8.B. 499 ; R. v. Taylor, 2 fltr. 1167 ; R. v. Lister, Dears, & 
R. 209, 26 L.J.M.C. 196; R. v. Oxford [18971, 1 Q.B. 370, 18 Cox, 518; 
It. v. Matters, 34 L.J.M.C. 22.
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Oficmn* ulahufj to ejplottvc *ub*ton<(*\ 8<-e whs. 2 (14), 111-111.
279, 280, 594, 633.

“ Kxplosin substituer" defined|—See sec. 2 (14),

Offensive Weapons.
Possession of weapon.

115. Kvery one is guiltv of an indictable offence and liable 
to five years’ imprisonment who lias in his custody or possession, 
or carries any offensive weapon for any pur|tose dangerous to 
the public peace.

Origin]—Sec. 102, Code of 1892 ; R.8.C. 1886, ch. 149, see. 4.
Time for prosecution]—See see, 1140 (d).

Openly carrying weapons.

116 If two or more persons openly carry offensive weapons 
in a public place in such a manner and under such circum
stances as are calculated to create terror and alarm, each of 
such persons is liable, on summary conviction liefore two ju- 
tices, to a penalty not exceeding forty dollars and not less than 
ten dollars, and in default of payment to imprisonment for any 
term not exceeding thirty days.

Origin]—Sec. 103, Code of 1892; RJS.C. 1886, ch. 148, sec. 8.
Time for prosecution]—See sec. 1140 (d).
“Offensive weapon "]—See sec. 2, sub-sec. (24).

Smuggler carrying weapons.

117. Kvery one is guilty of an indictable offence ami liable 
to imprisonment for ten years who, while carrying offensive 
weapons, is found with any goods liable to seizure or forfeiture 
under any law relating to inland revenue, the customs, trade or 
navigation, knowing such goods to he so liable.

Origin]—Sec. 104, Code of 1892; R.S.C. 1886, ch. 148, sec. 8.

Dangerous weapons. Penally for haring In possession without 
permit.—Record of sale. Search.

118. Kvery one is guilty of an offence and liable, on sum
mary conviction, to a jienalty not exceeding one hundred dollar- 
and costs or to imprisonment for three months, or to Is .h line 
and (lists and imprisonment, who—
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(a) not hiving a permit in Form 76. has upon hi* person 
a pistol, sheath knife. Iiowie knife, ilagger, stiletto, 
metal kmiekles. skull cracker or other offensive 
weapon that may lie concealed upon the |>erson, or 
any air gun or any device or contrivance for muffling 
or stopping the sound of the report of any firearm, 
elsewhere than in his own dwelling house, shop, 
warehouse, counting-house, or premises; or.

(i) sells or, without lawful excuse, gives or lends any such 
offensive weapon, device or contrivance to any one 
not being the holder of a permit; or,

(e) in the case of a sale, neglects to keep a record of sucll 
sale, the date thereof, the name of the purchaser, 
such sufficient description of the weapon, device or 
contrivance sold as may be necessary to identify it, 
the date and place of issue of the permit and the 
name and office of the issuer of the permit, or 
neglects to send a duplicate of such record by regis
tered mail to the person who issued such permit or 
neglects to endorse upon such permit, the date and 
place of sale, the said description of the weapon, 
device or contrivance and the name of the vendor: or.

(d) being authorized to issue a permit, issues it without 
keeping a duplicate thereof as a record, or having 
issued a permit fails to keep any record received by 
him of sales of wea|xms, devices or contrivances to 
t he holder thereof ; or,

(el issues a permit without lawful authority.

2. Upon sufficient cause being shown, any officer of the 
Itoyal Xorthwest Mounted Police or commissioner of 
Dominion polite or superintendent of provincial police oi 
stipendiary or district, magistrate or police magistrate or 
acting police magistrate or sheriff or chief constable of any 
city, incorporated town or district municipality may grant 
any applicant therefor, as to whose discretion and good 
character he i* satisfied, a permit in Form 76. for such 
|ieriod not exceeding twelve months as he deems fit.
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3.. Such permit, upon the trial of an otfenve, shall be 
prima facie evidence of its contents and of the signature 
and official character of the person bv whom it purports to 
be granted.

4. Whenever the Uvveruoi in Council deems it expedient 
in the public interest lie may, by proclamation, suspend the 
ojieration of any of the provisions of this section in the 
«hole or any part of Canada, and for such (a-riod as he 
deems fit.

8. Nothing in this section shall apply to any weapons, 
devices or contrivances authorized to lie carried by any 
member of TIis Majesty’s naval, military, or militia force-, 
or carras! by any peace officer, or to any bona fide sale made 
by any manufacturer of. or ja-rson trading wholesale in. 
-m b weapons, devices or contrivances, to any |ierson burnt 
fitle dealing in such articles and having an estahlislvd and 
fixed place of business.

6. Every jieaoe officer may search any (arson whom he 
has reason to believe and does believe has upon his person 
any wea|ain. device or contrivance contrary to the provisions 
of this section, and may seize any weapon, device or con
trivance illegally in the (aissession of any person without 
a permit. Any such weapon, device or contrivance had or 
carried in violation of this section shall la1 forfeited to the 
Crown to la1 disposed of as the Attorney Oeuvrai of the 
province in which such forfeiture takes place may direct.

Origin]—See. JOS, Code of 1802 ; 3 4 Geo. V, Can., rh. 13, nee. 4.
Form of weapon permit1—See Code form 70, following see. 1152.
Prosecution within one month]—See see. 1140 (/).
North-West Territories]—The possession and sale of arms in the 

Territories is subject to the power to bring into force by proclamation 
Part IV of the N.W.T. Act, R.S.C., ch. 62.

“ Other offensive weapon " I—See definition in sec. 2, sub-sec. (24).
“Peace officer'']—See definition in sec. 2, sub-sec. (26).
Justices to male returns of certificates issued 1 —See sec. 1135.
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selling platel or alr-guu to nituor. Exception.

119. Every one is guilty ot an offence and liable on sum
mary conviction to a jieualty not exceeding fifty dollars who 
sells any firearm or gives or sells any pistol or air-gun, or any 
ammunition therefor, to a minor under the age of sixteen years 
unless he establishes to the satisfaction of the justice before 
whom he is charged that he used reasonable diligente in endeav
ouring to ascertain the age of the minor before making such salt 
ur gift and that he had good reason to believe that such minor 
was not under the age of sixteen years.

Origin!—Bec. loti, Code of 1892.
Sole of gun to boy under sixteen)—In Koweït v. Uraftou (1910), 20 

(I.L.R. 639, the defendants, who sold an air-gun to a liov of thirteen, 
were held liable to the plaintiff, who was injured by shot bred from the 
gun in the hands of the Imy, for their negligence in selling it to a minor 
under sixteen; referee» living made to Code, see. 119, and the English 
vase of Dixon v. Bell (1816), 5 M. & 8. 198, followed.

Krosersfion within one month1—See see. 1140 (/).

Hating pistol or air-gun on person when arrested.

120. Every one who when arrested, either on a warrant issued 
against him for an offence or while committing an offence, 
lias iipun his person a pistol or air-gun is guilty of an offence 
and liable, on summary conviction liefore two justices, to a 
|iennlty not exceeding fifty dollars and not less than twenty dol
lars, or to imprisonment for anv term not exceeding three 
inniitlis, with or without hard lalmnr.

Origin|—See. 107, Code of 1892; R.S.C. 1886, eh. 148, see. 2.
t'onfineotion of weapon* on eoneietion|—Ree Code see. 622.
Hreeption as to offteern in disehorge of duty]—8ee see. 125.
I'mnr ration within one month1—See see. 1140 (/).

Hating pistol or alr-gan with Inleat to Injure any person.

121. Every one who has upon his person a pistol or air-gun. 
with intent therewith unlawfully to do injury to any other 
person, is guilty of an offence and liable, on summary conviction 
Ivfore two justices, to a jienalty not exceeding two hundred

181



Cm mi s'ai. Code (Part 11)

dollars and not Ivh* than fifty dollars, or to imprisonment for 
any term not exceeding six months, with or without hard labour.

Or«0Mil—8w, 108, Code of 1802 ; R.8.C. 1880, eh. 148, bit. 3.
Confixeotion of weapons on comtiWioii]—See Code Sec. 022.
Proof notion within one monthj—See sec. 1140 (/).
“ Upon hit person ”J—A conviction for " procuring ” a pistol with 

intent unlawfully to do injury to another person, is not to be held a 
sufficient conviction for “ having on Ids person a pistol, etc." and is bad 
as not disclosing an offence known to the law. R. v. Mines (1894), 
1 Can. Cr. Cas. 217, 25 Ont. R. 577.

Pointing an) firearm or air-gun at nil) person.

122. Kvcrv une who, without lawful excuse, points at another 
person any firearm or air-gun, whether loaded or unloaded, is 
guilty of an offence and liable, on summary conviction lieforc 
two justices, to a penalty not exceeding one hundred dollars and 
not less than ten dollars, or to imprisonment for any term not 
exceeding thirty days, with or without hard labour.

Oriiiwl—Sec. 109, Code of 1882; R.S.C. 1888, ch. 148, sec. 4.
Confiscation of weapons on conviction |—See Code see. 622.
Prosecution within one month|—See see. 1146 (/).
Pointing fire arm]—On the summary trial of concurrent charges of 

assault and pointing a fire-arm the magistrate, after hearing the assault 
ease, reserved judgment to take up the second charge hut no further 
evidence then being adduced except the examination of the defendant, 
the magistrate dismissed the second charge ami entered a conviction 
upon the charge of assault. There is no presumption under such circula 
stances that the intermixing of the trials has prejudiced the accused, 
and the conviction should be sustained unless such prejudice is clearly 
shown. The King v. Reid, 12 Can. Cr. Cas. .1152.

Carrying offensive weapons. Hale.

123. Every one who ear rien about his person any bowie-knife, 
dagger, dirk, metal knuckles, skull cracker, slung shot, or other 
offensive weapon of a like character, or secretly carries about 
his person any instrument loaded at the end, or sells or exposes 
for sale, publicly or privately, any such weapon ; or, being masked 
or disguised, carries or has in his possession any firearm or air 
gun, is guilty of an offence and liable, on summary conviction 
before two justices, to a penalty not exceeding fifty dollars and
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nut lews than ten dollars, or to imprisonment for any term not 
exceeding three mouths, with or without hard labour, or to hath, 
and in default of payment of such penalty, to a term or a further 
term of imprisonment not exceeding three months, with or with
out hard labour.

Origin]—Her. 110, Code of 1892; R.8.C. 1880. eh. 148, see. 5; 89 
Kdw. VII, Can., eh. 9, see. 2.

Confiscation of wcaitoun on roe vù'tion \ See Code see. 022.
Prosecution within one month \ His- see. 1140 (/).
Premptinn of certain officers] See nee. 125 and see. 2, adh eres. (28) 

a ml 129).

t arrying sheath-knife In town or city.
124. Every one. not being thereto required by his lawful 

trade or calling, who is found in any town or city carrying a tout 
his person any sheath-knife is liable, on summary conviction 
liefore two justices, to a penalty not exceeding fifty dollars, and 
not less than ten dollars, or to imprisonment for any term not 
exceeding three months, with or without hard latour, or to totli 
and in default of payment of such penalty, to a term or a further 
terra of imprisonment not exceeding three months, with or 
without hard latour.

Origin] Hoe. Ill, Code of 1892; R.8. 1888, eh. 148, see. (1; 8-9 
Kdw. VII, Cun., eh. 9, sec. 1.

Conffseation of weapons on cninictinn | 8<s' Code see. 822.
Prosecution within one mouth] Sis* see. 1140 If).
Exception of certain officers| Her see. 125 nod see. 2, sulesees. (26) 

and (29).

livre pi Ion as to soldiers, etc,
125 It is not an offence for any soldier, public officer, peace 

officer, sailor or volunteer in 11 is Majesty’s service, or constable 
or other policeman, to carry loaded pistols or other usual arms 
or offensive weapons in the discharge of his duty.

Origin]—See. 112, Code of 1892; R.H.C. 1886, eh. 148, see. 10.
Carrying weapons]—See sees. 118-128, 622, 1140 (f).
“ Public officer" anti “pence officer "] -See definitions in see. 2, 

sub-sees. (29) and (26).
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Refusing to deliver offensive weapon.
126 Every one attending any public meeting or being on 

his way to attend the same who, upon demand made by any 
justice within whose jurisdiction such public meeting is ap
pointed to l>e held, declines or refuses to deliver up, peaceably 
and quietly, to suoh justice, any offensive weapon with which 
he is armed or whieh he has in his jiossesaion, is guilty of an 
indictable offence.

2. The justice may record the refusal and adjudge the offender 
to pay a penalty not exceeding eight dollars, or the offender may 
Ik- proceeded against by indictment, as in other cases of indictable 
offences.

Origin]—See. 113, Code of 1803; R.H. 1888, eh. 153, see. 1.
IVeapous at public meeting I—Set- sees. 1111- 033
Tinte for prosecution]—See see. 1140 (o).
Ketarn of weapons on following dag where persona disarmed]—flee 

sees. 630, 621, 622.

Coming armed within one mile of publie meeting.

127. Every one except the sheriff, deputy sheriff and justices 
fur the district or county, or the mayor, justices or other peace 
officer for the city or town, respectively, in whieh any public 
meeting is held, and the constables and s|>ecial constables em
ployed by them, or any of them, for the- preservation of the 
public peace at such meeting, is guilty of an indictable offence 
ami liable to a penalty not exceeding one hundred dollars, or In 
imprisonment for a term not exceeding three months, or to Iwtli. 
who, during any part of the day u|mn which such meeting is 
appointed to lie held, comes within one mile of the place ap- 
pointed for such meeting armed with any offensive weapon.

Origin]—Her. 114, Code of 1KP2; R.8.C. 1886, eh. 152, see. 5.
Time for prosecution]—Hec see. 1140 (a).

I.ylng In wait 1er persons returning therefrom.
128. Every one is guilty of an indictable offence and liable 

to a penalty not exceeding two hundred dollars, or to imprison
ment for a term not exceeding six months, or to Isith, who lies
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mi «tit for hiiv prrwiii rotnruing, or ex peeled to return from 
iinr Hueh public meeting, with intent to eommit mi u>saiilt u|wm 
-ueh person, or with intent. In uliiMxe langiiuge, opprobrious 
epithets or other offensive demeanour, direetnl to. at or against 
-mb person, to provoke such [lersoii, or tho>e who aii'onipanv 
him. to a breach of the peace.

Oriffiii | Her. 110, Code of 1882 ; R.8.C. 1KK6, eh. 152, see. 6.

Time for /nom eut ion J Him* see. 1140 (r).

Sedition* Offences.

Vilmlnlslerlng oath to eonimll crime. Inducing surli oath.—Taking
sack oath.

129. Every one is guilty of an indii olfenee and liable 
to fourteen years' imprisonment who.—

(«)_administers, or is preeent lit and consenting to the 
administration of. any oath or any engagement pur- 
isirting to bind the person taking the same to eommit 
any crime by death or imprisonment for
more than five years: or,

(b) attempts to induce or coiii|h'I any (icrsmi to take any 
such oath or engagement ; or,

(r) takes any such oath or engagement.

Origin]—Her. 120, Code of 1882: C.8.L.C. 1 N60, vli. 10; (1707) 37 
(leo. Ill, Imp., eh. 12.'»: (1788) *18 Goo. 111. Imp., eh. 78; (1812) 52 
tiro. Ill, Imp., eh. 104: (1817) 57 Geo. HI. Imp., eh. 18.

Jurisdiction of Sessions excluded]—Hee see. 58.‘1.

Unlawful societies in Quebec]—A pre-eon federation statute of Lower 
Canada dealt with unlawful assoeiations and oaths, C.S.L.C, eh. 10, as 
criminal offences. This statute made special exception of certain lodges 
of Freemasons, C.8.L.C. eh. 10, see. 8; 28 Viet. Can. eh. 46; and was 
amended after Confederation l»v the Dominion statute, 58-58 Viet. eh. 
44. This amending statute is noted ns “not consolidated or repealed " 
in the R.8.C. 1806, see schedule vol. 4 R.8.C. page 27, and it may be 
that portions of it not embodied in Code sees. 129-131, still remain a 
part of the criminal law of the province of (juebev, because not repealed 
hv the federal parliament. They may be found in Rurbidge on the 
Criminal T.nxx of Canada (1890) pp. 8S-91. and see Grant v. Beaudry,

i \ Qw 8M
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Idmlnlsterina mills binding In Hedlllnn. Iilsim hand of pcare. Nnl 
In Inform, knl lo mill lllognl romhlnnllon. etc.- Attempts.- 
Taking mill.

130 Every one in guilty of an imlietalile olteiiee ami liable 
In neveu years’ ini|iriaonineut who,—

(«I administers or is present at and consenting to the 
administration of any oath or engagement pur
porting lo hind the |**rson taking the same

(i) to engage in any mutinous or seditious purpose.
(ii) to disturb the publie |ieacc or commit or endeavour

to commit any offence,
(iii) not to inform and give evidence against any

associate, confederate or other |ierson,
(iv) not to reveal or discover any unlawful combina

tion or confederacy, or any illegal act done or 
to lie done, or ally illegal oath or obligation or 
engagement which may have been administered 
or tendered lo or taken by any |ierson, or the 
import of any such oath or obligation or engage
ment; or,

(6) attempts to induce or compel any person to take any 
such oath or engagement; or,

(c) takes any such oath or engagement.

Ori/rin]—See. 121, Code of 1892; C.8.L.C. I860, ek. 10; 37 Geo. Ill 
Imp. eh. 12.1; 29 Geo. Ill Imp. eh. 79; 52 Geo. Ill Imp. eh. 104; 57 
Geo. Ill Imp. eh. 19.

Jurisdiotinn of Nouions oxrlndod|—Kd’ see. 58.*t.

Compulsion thereto no excuse unless declaration made. Limitation 
of time for declaration.

131. Any one who. under such compulsion ns would other
wise excuse him. offends against either of the last two preceding 
sections, shall not lie excused thereby unless, within the period 
hereinafter mentioned, he declares the same and what he knows 
touching the same, and the persons by whom and in whose 
presence, and when and where, such oath or obligation or engage
ment was administered or taken, by information on oath before 
a justice for the district or city or county in which such oath 
or engagement was administered or taken.
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2. Such declaration mav lie made by such person within four
teen days after the taking of the oath, unless he is hindered from 
making it by actual force or sickness, in which case it may lie 
made within eight dav of the cessation of such hindrance.

•1. The declaration may lie made on such person’s trial if it 
happens before the expiration of either of the periods aforesaid.

Origin 1—Bee. 122, Code uf 1802; C.8.U0. eh. 10, ire. 2; 52 Gcu. 
ill ch. 104, see. 2 Imp.; 37 Geo. Ill eh. 12.1, see. 2, Imp.

Seditions words. Seditious llliel.—Seditious ronsplrev).

132 Seditious words arc words expressive of a seditious 
intention.

2. A seditious libel is a lilsd expressive of a seditious intention.

3. A seditious conspiracy is an agreement between two or 
more persons to carry into execution a seditious intention.

Origin]—See. 123, Code of 1802.
Seditious intention]—See aeea. 133, 134.
Speaking seditions u-ords]—See see. 134.
Publishing seditious libel|—See see. 134. ,

Intentions not seditions.

133. No one shall lie deemed to have a seditious intention 
only because lie intends in good faith.—

(n) to show that His Majesty has lieen misled or mistaken 
in his measures; or,

(6) to point out errors or defects in the government or 
constitution of the United Kingdom, or of any part 
of it. or of Canada or any province thereof, or in 
either House of Parliament of the United Kingdom 
or of Canada, or in any legislature, or in the adminis
tration of justice; or to excite His Majesty’s subjects 
to attempt to procure, by lawful means, the altera
tion of any matter in the state ; or, •
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(> ) lu [mint out, ill uriler lu llivir muuval, miitlvr. wliidi 
are pruduiiug or haiv a tendency lu product' fueling* 
of hatred and ill-will between different clawea uf 
Ilia Majesty'» subjects.

Origin)—8rv. 12.1, Code of I SOU.
Seditiouë ùitrvtmii] \ seitilimis Intention is an intention to bring 

into hatred or contempt or to excite disaffection against the |*‘rson of 
His Majesty, his heirs or successors, or the Government ami constitution 
of the United Kingdom or of Canada, as by law established, or cither 
House of Parliament, or the administration of justice, or to excite 
His Majesty's subjects to attempt, otherwise than by lawful means, 
the alteration of any matter in the State by law established, or tv incite 
any jterson to commit any crime in disturbance of the |K*acc, or to raise 
discontent or disaffection amongst His Majesty's subjects, or to pro
mote feelings of ill-will and hostility lietween different classes of such 
subjects. R. v. Felton, 9 W.W.R. 819; R. v. Collins, 9 C. & P. 456; 
Burbidge Criminal Law of Canada. 92; 2 Stephen's History of Criminal 
Lee USf B. \. AIM r. Met, 7 i> 844;
50 L.J.M.C. 113; R. v. Burns, 16 Cox 355; R. v. McHugh [1901), 2 
Irish R. 569; R. v. Giesinger [1917), 1 W.W.R. 595, 27 Can. Cr. Cas. 83.

It is not enough that the words used were calculated to stir up 
hatred and hostility against the person who uttered them and that they 
were unpatriotic. R. v. Trninor [1917], 1 W.W.R. 415, 10 Alta. L.R. 
K'l. ST 1

One of the forms of seditious intent is an intention to raise discon
tent or disaffection among " His Majesty's subjects” or to promote 
feelings of ill-will and hostility between different classes of His Majesty's 
subjects. To la* a " subject ” within this definition, it is not necessary 
to be a natural-born or naturalized British subject. The term will 
include all the persons subject to His Majesty's laws, whether included 
in the term British subject in its narrower acceptation or not. R. v. 
Felton, 9 W.W.R. 819, 25 Cnn. Cr. Cas. 207; R. v. Cohen, 10 W.W.R 
233, 25 Can. Cr. Cas. 302.

The chief field of sedition in the past has l»een in attacks upon the 
State and its form and methods of Government, but it is also clear 
that the offence is by no means limited to that sphere, but covers a verv 
wide field inasmuch as anything affecting public order affects the tran 
quility of the State, and during the great war words which, in ordinary 
times, would have no outward effect in creating disorder cannot be 
used now without much greater danger. R. v. Felton, 9 W.W.R. 819, 82.!.

On the principle that a man is presumed to intend the natural con 
sequences of his act, it would always !>e open to a judge or a jury to 
infer the intent from the words and the circumstances under which they 
are spoken. So #if the words used were undoubtedly a slander on Eng 
lishmen, and a slander on the British Government, the natural inference
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it. that they were uttered with the intept that the hearers would 
accept the speaker’s view, or for the purpose of insulting and annoying 
them. In the one case, there would lie the intent to Wring into hatred 
and contempt the Government, or in the other case, to promote 'ill-will 
with the probable consequences of a breach of the peace, either of which, 
according to the definitions, would be a seditious intention. K. v. Felton, 
it W.W.R. 819, 822, 25 Can. Cr. Cas. 207.

This intention is of the essence of the offence. It may, of course, 
be inferred from the nature of the publication ; but in the absence of 
an intention of this kind the publication of writings, be they ever so 
defamatory, does not constitute the offence of seditious libel, and the 
question of the existence of this intention, in any particular case, is 
one for the jury. R. v. Giesinger [1917], 1 W.W.R. 595, 598, 27 Can. 
Cr. Cas. 53 (Hask.1, in which R. v. McHugh [1901], 2 Irish R. 569. 
584 was approved, and R. v. Aldred (1909), 22 Cox C.C 1, 74 J.P. 55. 
criticised. R. v. Manshrick, 27 Man. R. 94, 27 Can. Cr. Gas. 17 ; R. v. 
Cohen, 10 W.W.R. SSS, 25 Can. Cr. Cas. 302, 9 Alta. L.R. 329, 34 W.L.R

CrituHsm of Government]—A writer may criticise or censure the 
conduct of the servants of the Crown or the acts of the Government; 
lie can do it freely and liberally, but it must be without malignly pud 
not imputing corrupt or malicious motives; the law only interferes when 
plainly and deliberately the limits of frank and candid and honest 
discussion are passed. R. v. Sullivan, 11 Cox C.C. 44; R. v. Burns, 10 
Cox C.C. 355 ; R. v. Lambert, 2 Cpmp. 398, 11 Revised Reports, 748.

Compare R. v. Bainbridge (1917), 28 Can. Cr. Cas. 444; R. v. Bain 
budge, is O W N. SIS, SSS, ISt; K. X Bainbridge. 12 O.L.8 SO*

In R. v. Tutehin (14 St. Tr. 1097; Holt, 424), Lord Holt said, “that 
if men shall not be called to account for possessing the people with 
an ill opinion of the Government, no Government can subsist; nothing 
can be worse to any Government than to endeavor to procure aniinosi 
ties as to the management of it; this has always been looked upon as 
a crime, and no Government can be safe unless it be punished.” And 
Lord Ellenborough, in R. v. Cobbett, 29 St. Tr. 49, said that tf a pub
lication be calculated to alienate the affections of the people, by bring 
ing the Government into disesteem, whether the expedient resorteà t6 be 
ridicule or obloquy, the writer, publisher, etc., arc punishable. And 
whether the defendant really intended by his publication to alienate 
the affections of the people from the Government, or not, is not material ; 
if the publication be calculated to have that effect, it is a seditious 
libel. R. v. Burdett, 1 St. Tr. (N.S.) 1; 4 B. & Aid. 95. It is also a 
seditious libel if the accused published it with an intention to in 
flame the minds of the labourers and working people, and to incite 
them to acts of violence, riot, and disorder, and to the burning and 
destruction of property. R. v. Cobbett, 2 St. Tr. (N.S.) 789, 899; 
v.-hbuM. 8M ed . 948

9
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r»l>h«il 1er seditions langaage or libel or for seditious toe- 
splreey.

134. Every one is guilty of an indictable offence and liable 
to two years' imprisonment who speaks any seditious words or 
publishes any seditions liliel or is a party to any seditious 
conspiracy.

Origin|—Sec. 124, Code of 181*2.
Hptakin?} seditious words]—See sees. 182, 133.
«edition» lehel I —See sees. 132, 133. It in not uoceaoary for the 

prosecution to prove the falsity of a seditious libel. Ex parte O'Brien, 
15 Cox C.C. 180; B. v. Duffy, 2 Cox C.C. 45; B. v. Sullivan, 11 Cox 
C.C. 64 ; B. v. Hicklin, L.B. 3, Q.B. 360.

Seditious conspiracy)—See O’Connell’s ease, 11 Cl. t F. 155; B. v. 
Hunt, 3, B. A Aid. 566.

Formalities of indictment)—See secs. 859 and 861, secs. 852, 855. 
Jurisdiction of Sessions excluded]—See sec. 583.

I.lbel on foreign sovereign.
135. Every one is guilty of an indictable offence and liable 

to one year’s imprisonment who, without lawful justification, 
publishes any libel tending to degrade, revile or expose to hatred 
and contempt in the estimation, of the people of any foreign 
state, any prinee or person exercising sovereign authority over 
such state.

Origin]—See. 125, Code of 1892.
“ Without lawful justification "1 -The common law principles of 

justification or excuse are retained. Sec. 16.
Jurisdiction of Sessions excluded1—See sec. 583.

Spreading false news.
136. Every one is guilty of an indictable offence and liable 

to one year’s imprisonment who wilfully and knowingly pub
lishes any false news or tale whereby injury or mischief is or 
is likely to be occasioned to any public interest.

Origin]—See. 126, Code of 1892; English statute, 3 Edw. I., eh. 34. 
Jurisdiction of Sessions excluded)—See sec. 583.
False news affecting the public interest]—Sec. 136 has been applied 

to the placarding of a false announcement in Western Csnada likely to 
prejudice immigration from a friendly country, and therefore against 
the public interest, R. v. Hoaglin (1907), 12 Can. Cr. Cas. 226 (Alta.) 
See also B. v. Scott (1778), 5 New Newgate Calendar, 284.
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Procuring publication of faite reports affecting immigration}—By 

the Immigrâtiuu Act, R.S.C., ch. 93, sec. 45, ever} person who does, in 
Canada, anything for the purpose of causing or procuring the puhlica 
tion or circulation, by advertisement or otherwise, in a country outside 
of Canada of false representations as to the op|»ortunities for employ 
nient in Canada, or us to the state of the labor market in Canada, 
intended or adapted to encourage or induce, or to deter or prevent, the 
immigration into Canada of persons resident in that country, or who 
does anything in Canada for the purpose of causing or procuriug the 
communication to any resident of such country of any such false repre
sentations, shall, if any such false representations are thereafter so 
published, circulated or communicated, be guilty of an offenoe, and 
liable, on summary conviction before two justices of the peace, to a 
penalty fur each offence of not more than one thousand dollars and 
not less than fifty dollars.

Piracy.
rimry by the law of nations. Punishment In rase of violence to 

person. Other eases.
137. Kvery one is guilty of un indictable offvinv who «lues 

iiny avt which amounts to piracy by the law of nations, ami i> 
liable,—

(a) to the penalty of death, if in committing or attempting 
to commit such crime the offender murders, attempts 
to murder or wounds any ]arson, or does anv act 
by which the life of any person is likely to lie en
dangered ;

(It) to imprisonment for life in all other eases.
Origin\—Hoc. 127, Code of 1892.
Piracy by the law of nations]—Piracy by the law of nations is de 

lined by Htephen (Digest of Criminal Law art. 104), as “Taking a ship 
on the high seas or within the jurisdiction of the Lord High Admiral 
from the possession or control of those who are lawfully entitled to it, 
and carrying away the ship itself, or any of its goods, tackle, apparel, 
or furniture, under circumstances which would have amounted to robbery 
if the act had lieeu done within the body of an Lnglish county.” R. v. 
Dawson, 13 8t. Tr. 454; A. O. of Hong Kong v. Kwok a sing, L.R. 5 
P.C. 179, 199.

Jurisdution of Sessions excludedJ—See sec. 583.
Offences within Admiralty jurisdiction]—See sees. 137-140, 335 (5), 

591, 656, 855 (k).
Warrants for admiralty offences committed out of Canada]—See 

Code sec. 656 and Code form No. 4.
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l'Iratlral art K. British subject! hostility or rubbery or adhering 
to King"* enenUes. Knterlng British ship and destroying 
goods. I'rrtala arts donr upon British ship. Pirate supplies.

Killing out ship for pirate trade. Assisting pirate.

138. Every one is guilty of an mdivlablv offence anti liable 
to iuipriaoemeet -for life who, willmi Canada. does any of tin 
piratical acts specified in this section, or who, having done any 
of such piratical acts, comes or is brought within Canada without 
having been tried therefor, that is to say:—

(a) Being a British subject, on the sea. or in anv place 
within the jurisdiction of the Admiralty of England, 
under colour of any commission from any foreign 
prince or state, whether such prince or state is at 
war with His Majesty or not, or under pretense of 
authority from any person whomsoever commits any 
act of hostility or rohliery against other British 
subjects, or during any war is in any way adherent 
to or gives aid to His Majesty's enemies ;

(/>) Whether a British subject or not. on the sea or in any
place within the jurisdiction of the Admiralty of 
England, enters into any British ship, and throw- 
overboard, or destroys any part of the gisais lie- 
longing to such ship, or laden on Isiard the same: 

(e) Being on I ward any British ship on the sea or in any 
place within the jurisdiction of the Admiralty of 
England,

(i) turns enemy or rebel, and piratically runs away
with the ship, or any boat, ordnance, ammuni
tion or goods,

(ii) yields up voluntarily any ship, boat, ordnance,
ammunition or goods to any pirate,

(iii) brings any seducing message from any pirate.
enemy or rebel,

(iv) counsels or procures any persons to yield up or
run away with any ship, goods or merchandise, 
or to turn pirate or to go over to pirates,

(v) lays violent hands on the commander of any such
ship, in order to prevent him from fighting in 
defence of his ship and goods,
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(vi) confines the muster or commander of any Midi
ship

(vii) makes or endeavours to make a revolt in the
ship; or,

(d) Being a British subject in any part of the world, or 
whether a British subject or not, being in any part 
of His Majesty’s dominions or on I ward a British 
ship, knowingly

(i ) furnishes any pirate with any ammunition or store*
of any kind,

(ii) tits out any ship or vessel with a design to trade
with or supply or oorres|M>nd with any pirate,

(iii) conspires or corresponds with any pirate.

Origin]—Sec. 128, Code of 1892; and see Merchant Shipping Act, 
1894 (Imp.), secs. 084 and 680.

On board any British ship." |—On an indictment for an offence 
committed on hoard a British ship upon the high seas, it is not neces
sary in order to prove the nationality of the ship to produce its register ; 
the fact that she sailed under the British flag is sufficient. R. v. Moore, 
2 Dorion (Que.), 52; R. v. Von Seberg, 11 Cox, 520; R. v. Bjonisen, 
10 Cox, 74.

Preliminary consent to prosecution for Admiralty offences)—See 
sec. 591.

Jurisdiction over foreigner for offence on board British ship on his 
subsequent arrest in Canada)—The Merchant Shipping Act, 1894 (Imp.), 
sees. 684-087, confers power on a British colonial court of criminal juris
diction to try a foreigner or a British subject found within its jurisdic
tion for any offence committed by him on board of a British ship on the 
high seas, provided such colonial court could have tried such a person if 
the offence had been committed within the limits of its ordinary jurisdic
tion. But it seems that such an offender when he comes within the 
jurisdiction of the colonial court is subject to the general law of the 
place regulating the procedure for trying such offences; the Admiralty 
Offences Act of 1849, 12 and 111 Viet. (Imp.), eh. 90, must receive a 
like construction. R. v. Heckman (1902), 5 Can. Cr. Cas. 242.

Foreign warships in British harbors]—In Stephen's Digest of Crim
inal Procedure, p. 6, it is stated that the criminal law of England 
“ probably does not extend to acts done by persons subject to the dis
cipline of foreign ships of war in British harbors or other waters, so 
long as such acts affect such persons only, and if such persons are not
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British subjects ” (see Pitt-Cobbett's leading Cases on International 
Law, p. 33. B. v. Serva, 6 St. Tr. N.S. 197; 1 Dee. C.C. 104; 2 Car. 
& K. 53; 1 Cox, 292).

Warrants for Admiralty offences committed out of Canada]—See 
Code sec. 656 and Code form No. 4.

Consent of Oovernor General]—In R. v. Heckman (1902), 5 Can. Cr. 
Cas. 242, it was held, per Ritchie, J., and Weatherbe, J., that a charge 
against a seaman not a British subject on a British ship for inciting 
a revolt upon the ship while on the high seas cannot, if taken only 
under the Code be made without the consent of the Governor-General 
obtained prior to the laying of the information. (Code sec. 591).

Per Ritchie, J.—If the proceedings for the offence are taken under 
the Merchant Shipping Act, 1894 (Imp.), sec. 686, the consent of the 
Governor-General is not required and Code sec. 591 would not apply.

Per Weatherbe, J.—Code sec. 591 applies to the procedure in Cana 
dian Courts in respect of offences committed within the Admiralty juris 
diction whether the proceedings are taken under the Criminal Code or 
the Imperial Merchant Shipping Act or the Admiralty Offence Act, 
1849 (Imp.).

A foreign seaman on a ship of Canadian register cannot be sum 
marily convicted for insubordination under the Canada Shipping Act, 
R.8.C. 1906, ch. Ill, sec. 287, unless leave to lay the information has 
been granted by the Governor-General under sec. 591 of the Criminal 
Code. R. v Adolph, 12 Can. Cr. Cas. 413 (N.8.) ; R. v. Heckman, 5 Can. 
Cr. Cas. 522 ; and see Abraham v. The Queen, 6 Can. 8.C.R. 10 and 
Thorpe v. Priestnell [1897], 1 Q.B. 159.

Offences within Admiralty jurisdiction] —Bee secs. 137 140, 335 (h), 
591, 656, 855 (h), and note to sec. 591.

Piratical art with violence.

139. Every one is guilty of an indictable offence and liable 
to suffer death who, in committing or attempting to commit 
any piratical act, assaults with intent to murder, or wounds 
any person, or does any act likely to endanger the life of any 
Iverson.

Origin]—See. 129, Code of 1892; 7 Wm. IV and 1 Viet. (Imp.), ch. 
88; 12 Viet. (Imp.), ch. 96, secs. 1 and 2.

Offence hy foreigner on British ship]—Hee notes to secs. 138 and 
591.
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Offences within Admiralty jurisdiction]—See sect. 137-1*0, 335 (b), 
591, 656, 855 (A).

Warrants for Admiralty offences committed oat of Canada]—See 
Code see. 656 and Code form No. 4.

Met resisting plrulr.

140. Every one is guilty of an indictable offence and liable 
to six months’ imprisonment, and to forfeit to the owner of the 
ship all wages then due to him, who, being a master, officer or 
seaman of any merchant ship which carries guns and arms, does 
not, when attacked by any pirate, fight and endeavour to defend 
himself and his vessel from lieing taken by such pirate, or who 
discourages others from defending the ship, if hy reason thereof 
the ship falls into the hands of such pirate.

Origin]—Sec. 130, Code of 1893; 8 Geo. 1, (Eng.), eh. 24, sec. 6.

Jurisdù'tion of Hessians excluded 1—See sec. 583.

Offence hy foreigner on British ship]—See notes to secs. 138 and 
591.

Offences within Admiralty jurisdiction]—Bee secs. 137-140, 335 (b), 
591, 656, 855 (»).

Warrants for Admiralty offences committed owl of Canada]—See 
Code sec. 056 and Code form No. 4.

t’anreyint) /ytV/wir on hoard His Majesty's Slti/is.

Taking Ihitinr on hoard H. N. skip. Attempting to take.- Delivering.

141. Every one is guilty of an offence and liable, on sum
mary conviction before two justices, to a fine not exceeding fifty 
dollars for each offence, and in default of payment to imprison
ment for a term not exceeding one month, with or without hard 
labour, who. without the previous consent of the officer com
manding the ship or vessel,—

(a) conveys any intoxicating liquor on hoard any of IIis 
Majesty’s ships or vessels ; or,

(5) approaches or hovers about any of His Majesty’s ships 
or vessels for the purpose of conveying any such 
liquor on hoard thereof ; or,
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(c) gives or sells to any man in His Majesty’s service, on 
board any such ship or vessel, any intoxicating liquor

Origin]—Code of 1882, sec. 119; 50-51 Viet., eh. *6, eee. L 
“ Intoxicating liquor "J—See definition in sec. 2, tub-sec. (17). 
Special provision for arrest by naval officers ]—See we. 651.
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PART III.

IIKHFECTINU THE PRESERVATION OF PEACE IN THE VICINITY 
OF PUBLIC WORKS.

hiitrjtrttfdiort.

lu-finitions.

142. In this Part, unless the context otherwise requires,—
(a) ‘ this Part ' means such section or sections thereof as

arc in force, by virtue of any proclamation, in the 
place with reference to which the Part is to la* con
strued and applied ;

(b) 1 commissioner ’ means a commissioner under this Part :
(c) ‘ public work * includes any railway, canal, road, bridge

or other work of any kind, and any mining operation 
constructed or carried on by the Government of 
Canada, or of any province of Canada, or by any 
municipal corporation, or by any incorporated com
pany, or by private enterprise.

Origin]—The Act Respecting the Preservation of Peace Near Public 
Works, R.8. 1886, eh. 151, sec. 1.

Commissioners under Part III of Code]—Sec also see. 2, sub-sec. 
(43).

Commissioners of Police]—See the Dominion Police Act, R.8.C. 1906, 
ch. 92. A commissioner of Dominion police for a province may exer
cise his judicial functions at any place within the province in respect 
of offences within the locality in respect of which he is specially desig
nated by a separate commission. R. v. Wells, 15 Can. Or. Cas. 218.

Defects of form]—By Code see. 1132 no action or other proceeding, 
warrant, judgment, order or other instrument or writing authorized by 
any provisions of Part XII, relating to Part III, or necessary to carry 
out its provisions, shall be held void or be allowed to fail for defect of 
form.

Summary conviction procedure]—Any commissioner or justice may 
hear and determine, in manner provided by Part XV, any case arising 
within his jurisdiction. All the provisions of Part XV shall, in so far
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a» they are not inconaiatent with Part XII, apply to every eommiaeiouer 
or justice mentioned in Part XII or empowered to try offenders against 
Part III. Kvery such commissioner shall lie deemed a justice within 
the meaning of Part XV, whether he is or is not a justice for other 
purposes. Sec. 618.

Proclamation.

Part III may be declared la force.—Or declared no longer In force.— 
No effect In city.—Judicial notice.

143. The Governor in Council may, as often as occasion 
requires, declare, by proclamation, that upon and after a day 
therein named, this Part, or any section or sections thereof, shall 
be in force in any place in Canada in such proclamation 
designated, within the limits or in the vicinity whenKif any 
public work is in course of construction, or in any place in the 
vicinity of any public work, within which he deems it necessary 
that this Part, or any section or sections thereof, should he ill 
force; and this Part, or any such section or sections thereof, 
shall, upon and after the day named in such proclamation, take 
effect within the place or places designated therein.

2. The Governor in Council may, in like manner, from time 
to time, declare this Part, or any section or sections thereof, to 
lie no longer in force in any such place, and may again, from 
time to time, declare this Part, or any section or sections thereof, 
to be in force therein.

3. No such proclamation shall have effect within the limits 
of any city.

4. All courts, magistrates and justices shall take judicial 
notice of every such proclamation.

Origin 1—R.S.C. 1886, ch. 161, see. 2.
Districts proclaimed]—See 1815 Can. Statutes, p. 161, for an index 

to the proclamations of Part III of the Code from 1907 to 1915, with 
references to the volume and page of each in the Canada Gazette, and 
subsequent proclamations in the Gazette.

Public, workJ—See définitioti in see. 142 (c).
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Weapons.

Ilflhrr» of arms te mmmlsNlonor.

144. On or liefore Hiv iliiv iimiml in sm-li |irin lamatioii, 
vicrv |htsoii ciii|>lovi'il ou or alaiiit tin' (iiibliv work to which the 
same relates, shall bring and deliver up, to some commissioner 
or officer appointed for the pur[a>ses of this l'r.rt, every wcajioii 
in his pome»»ion, and shall obtain from such commissioner or 
officer a receipt for the same.

Origin |—B.S.C. 1886, eh. 151, sec. 3.

Arrest of persons carrying weapons in proclaimed district]—Bee 
sec. 609.

Search for and confiscation of weapons]—See «ops. 010-612.

.Return to Secretary of State]—Every commissioner under Part 111 
of this Art shall make a monthly return to the Hecretary of Htate of 
all weapons de live roil to him. and by him detained under Part 111, See. 
11.16.

Ontario]—See also the Public Works Peace Preservation Act, H.8.O. 
1914, ch. 36.

Meliure of arms not delivered.

145. Every weapon found in the possession of any person 
employed, as aforesaid, after the day named in any proclamation 
and within the limits designated in such proclamation, may be 
seized by any justice, commissioner, constable or other i>eace 
officer, and shall be forfeited to the use of His Majesty.

OriginJ— B.S.C. 1886, eh. 151, roc. 4.

Commissioner]—This means a commissioner or officer appointed for 
the purposes of Part 111 of the Code, sees. 142 (b) and 144.

Search warrant for weapons]—See sees. 610-612.

Possessing weapons near public works.

146. Every one employed upon or alnnit any public work, 
within any place in which this Part is in force, who, upon or 
after the day named in such proclamation, keeps or has in his 
|K>8session or under his care or control within any such place, 
any weapon, is liable on summary conviction to a penalty not

139



(*>M1 CiiiMiNAL Coon (Part III)

exceeding four dollar» and not less than two dollars for every 
such wea|»in found in his |Misse»siou or under Uis cure or cuutroL

Origin]—Code of 1892, 55-50 Viet. Can., eh. till, see. 117 ; R.8.C. 
18*6, eh. 151, sec, 5.

Arrest of persons carrying weapons]—See secs. 601) 012.
Defects of formJ—See Code sec. 1132.

Kfrehlng or ronrfallng arms with Intent.

147. Every one who, for the purpose of defeating the enforce
ment of this Part, receives or conceals, or aids in receiving or 
concealing, or procures to be received or concealed, within any 
place in which this Part is in force, any weapon belonging to or 
in the custody of any person employed on Of about any public 
work, is liable, on summary conviction, to a (icnalty not exceeding 
one hundred dollars and not less than forty dollars ; and a moiety 
of such penalty shall belong to I lie informer and the other moictv 
to His Majesty, for the uses of Canada.

Originl—Code of 1892, see. 117; R.8.C. 1886, ell. 151, see. 6.
Search warrant for weapons]—See sees. 610-612.
Defects of form]—See Code see. 1132.

Kmployees carrying weapons.
148. Every person employed on any public work found carry

ing any weapon, within any place in which this Part is at the 
time in force, for purposes dangerous to tlie public peace, is 
guilty of an indictable offence.

Origin]—R.8.C. 1886, ell. 151, see. 7.
Punishment where not otherwise provided for indictable offence I— 

See sec. 1052. ,
Special powers and duties of certain officials in proclaimed district1 — 

See secs. 609-612.

Return of weapons when Part ceases to he In force.
149. Whenever this Part (teases to be in force witllin flic 

place where any weapon has been delivered and detained ill 
pursuance thereof, or whenever the owner or person lawfully 
entitled to any such weapon satisfies the commissioner that he 
is alvont to remove immediately from the limits within which 
this Part is at the time in force, the commissioner may deliver
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up to the owner or person authorized to receive the same, any 
such weapon, on production of the receipt given for it.

Origin]—R.8.O. lHtfti, eh. 151, see. 11.
“ The commissioner "|—This reference is to a commissioner appointed 

for the purposes of Part 111. 8ee sees. 142 (/>) and 144.

liitoxicaJiHy JAynor.
Sale ol liquor prohibited In proelalmed district*. Exceptions.

150. ITpoti ami after the dav named in such proclamation, 
ami during such period as the proclamation remains in force, 
no person shall, at any place within the limits specilied in the 
proclamation, sell, barter, or directly or indirectly, for any matter, 
thing, profit or reward, exchange, supply or dispose of, or shall 
give to any person, any intoxicating liquor, or shall expose, 
keep or have in his possession any intoxicating liquor intended 
to lx* dealt with in any such way.

2. The provisions of this section shall not extend to any person 
selling intoxicating liquor by wholesale, and not retailing it. 
if the said person is a licensed distiller or brewer, nor shall they 
apply where liquor is supplied for bona fide medicinal purposes 
upon the prescription of a duly qualified medical practitioner.

OriginJ—Can. 8tat. 1907, ch. 9, sec. 2; Code of 1892, sec. 118; 
R.8.C. 1886, ch. 151, sec. 1*.

“ Intoxicating liquor "J—See definition in sec. 2, sub-sec. 17, as 
amended by 6-7 Edw. VII, ch. 9.

Defects of form or substance]— By Code sec. 1132, no action or other 
proceeding, warrant, judgment, order or other instrument or writing 
authorized by any provisions of Part XII, relating to Part 111, or 
necessary to carry out its provisions, shall lie held void or be allowed 
to fail for " defect of form."

See sec. 724 as to variances and defects in substance or in form. 
An information was laid against L. for "keeping for sale" intoxicating 
liquor contrary to the provisions of s. 150 or the Code, but the summons 
charged that L. “ unlawfully did sell." L. appeared to the summons 
in person and by counsel, and pleaded to the information. His counsel 
at once objected that there was a variance between the information 
and summons, and on the application of counsel for the prosecution the 
summons was amended to conform with the information. L.'s counsel 
then applied for an adjournment on the ground that L. was not pre 
pared to meet the new charge, but offered no affidavit or other evidence 
in support of his application. The Commissioner, having refused the 
adjournment, the cause was heard and L. made his defence: Held, the 
adjournment was in the discretion of the Commissioner and was not a
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matter going to his jurisdiction. R. v. LeBell, ex parte Farris, 39 N.B.R. 
468, 16 Can. Cr. Cas. 363; R. v. Hughes, 4 Q.B.D. 614, 48 L.J.M.C. 151; 
Dixon v. Wells, 25 Q.B.D. 249, 59 L.J.M.C. 116, applied.

Liability of employee or aycnt ]—See see. 152.
For a review of the men* rea doctrine ns regards a breach by an 

agent of a statutory duty imposed on the principal, see Mousell Brothers 
v. L. k N.W. Ky. (1918), 87 LJ.K.B. 82.

Search for and scieure of liquor* in proclaimed distmts |—The 
special procedure of Code sees. 613 and 614 (as amended 1907, cli. 9) 
and of seen. 615 to 617, applies t.o offences under secs. 150, 151 and 
152. In addition to these there is sec. 6 of the Can. Stat. 1907, ch. 9, 
which, strangely enough, was not made an amendment to the Code. 
It reads as follows:—“Every officer appointed under Part III of the 
Criminal Code, and every constable appointed under any law of Canada, 
may seize upon view anywhere within the limits specified in any proclam
ation under the said part any intoxicating liquor in respect of which 
he has reason to lielieve that a violation of the provisions of the said 
part is intended, and he shall forthwith convey any liquor so seized, 
together with the owner or person in possession thereof, before a 
commissioner of .lustice, who shall thereupon proceed as is provided in 
sec. 614.“

Bona fide medical prescription]—Compare R. v. Welford (1918), 42 
O.L.R. 359; Ontario Temperance Acts, 1916, ch. 50, sec. 51, and 1917, 
ch. 50, sec. 18; R. v. Rose [1918] 3 W.W.R. 950 (Alta.); Liquor Act, 
Alta., 1916, ch. 4, sec. 32.

N.-JT. Territories]—Bee the North-West Territories Act, R.8.C. 
1906, ch. 50, and the R.N.W. Mounted Police Act, R.8.C. 1906, ch. 91, 
sec. 19.

(Canada Statutes 1907, ch. 9, sec. 6.).
Seizure of liquor under Part III,

6. Every officer appointed under Part III of The Criminal 
(’ode, and every constable appointed under any law of Canada, 
may seize upon view anywhere within the limits specified in any 
proclamation under the said Part any intoxicating liquor in 
respect of which he has reason to believe that a violation of the 
provisions of the said Part is intended, and he shall forthwith 
convey any liquor so seized, together with the owner or person 
in possession thereof, l**foro a commissioner or justice, who 
shall thereupon proceed as is provided in sec. 614.

Penalty for contravention of sec. 160.
151. Every one who, by himself, his clerk, servant, agent or 

other person, violates any of the provisions of section 150 is 
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guilty of an offence against this Part and liable on summary 
conviction to a penalty of two hundred dollars and costs, and, 
in default of payment, to imprisonment for a term not exceeding 
three months; and, upon any subsequent conviction, to a penalty 
of three hundred dollars and costs, or to imprisonment for a 
term not exceeding six months, or to both, and, in default 
of payment of such penalty, to imprisonment or to further 
imprisonment for a term not exceeding three months; and 
imprisonment in each case shall lie either with or without hard 
labour.

Origin]—Can. Stat. 1907, «h. 9, se**. Code of 1892, sec. 118; 
R.8.C. 1886, ch. 151, see. 14.

Describing the offence]—Rep the special provision of sec. 617, as to 
liquor offences under the Code.

Defects of form or substance]—By Code see. 1132 no action or other 
proceeding, warrant, judgment, order or other instrument or writing 
authorized by any provisions of Part XII (see secs. 613-618), relating 
to Part III, or necessary to carry out its provisions, shall be held void 
or be allowed to fail for “defect of form.” And sec the general pro
vision of see. 724 as to defects either “ of form or substance ” in 
summary proceedings.

A misdescription of the official capacity of the magistrate in the 
proceedings prior to the final adjudication whereby a “ commissioner of 
police ” was wrongly described therein as a *' justice of the peace " will 
not invalidate a summary conviction made by him as a “ commissioner of 
police ” if he was correctly designated as such both in the memorandum of 
adjudication and in the formal conviction. R. v. Fitzgerald, 19 Can. 
Cr. Cas. 39, 19 W.L.R. 462.

Summary conviction before a commissioner or a justice 1—See secs. 
144, 613-618, 1132.

Seizure of prohibited liquors]—See secs. 613 to 617 inclusive, and 
Can. Rtat. 1907, ch. 9, sec. 6, supra.

Summoning owner of liqnor]—See. 614 provides for the summoning 
of the owner or keeper of the liquor in proceedings to condemn it to 
forfeiture and to order the liquor to be destroyed. The owner or person 
in possession may be convicted without any further information or trial 
where the liquor is declared forfeited in such proceedings to which he 
lias been summoned. Sec. 615.

Semble, the order for destruction would have to be quashed before an 
action could be brought against the commissioner for alleged illegal con
version of the liquor destroyed. Townsend v. Beckwith, 14 Can. Cr. Cas. 
357, 42 N.8.R. 310; McNeil v. McGillivray, 42 N.8.R. 133; Townsend v. 
Cox [1907], A.C. 514, 12 Can. Cr. Cas. 509.
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Procedure where owner «iitnoini]—See nee. 616 as to advertisement 
of liquor seized before ordering its destruction in eases where the 
owner, keeper or possessor is unknown to the oflirer making the seizure.

Vpon any mbtequent cosciefto* |—Hv Code see. 757 a certified or 
proved copy of the conviction for the former offence shall he sufficient 
evidence ; and as to certificate of conviction, see sec. 082.

Agent liable to same penalties as principal.
152. Every clerk, servant, agent or other person who, being 

in the employment of, or on the premises of another person, 
violates or assists in violating any of the said provisions for the 
jiersou in whose employment or on whose premises he is, shall 
be equally guilty with such jierson, and shall be liable to the 
punishment mentioned in the last preceding section.

Origin]—Code of 1862, sec 118; B.8.C. 1886, ch. 151, sec. 15.
Seizure of prohibited liquonJ—8ee sers. 613 to 617.

Consideration given for purchase may be recovered.
153. Any payment or compensation, whether in money or 

securities for money, labour or property of any kind, for intoxi
cating liquor sold, bartered, exchanged, supplied or disposed of. 
contrary to the provisions aforesaid, shall lie held to have been 
criminally received without consideration, and against law. 
equity and good conscience, and the amount or value thereof 
may be recovered from the receiver by the person making, paying 
or furnishing such payment or compensation.

Origin]—R.S.C. 1886, ch. 151, sec. 18.

Transfer for liquor void where prohibited by Part III.
154. All sales, transfers, conveyances, liens and securities 

of every kind, which either in whole or in part have been made 
or given for or on account of intoxicating liquor sold, bartered, 
exchanged, supplied or disposed of contrary to such provision-, 
shall be void against all persons, and no right shall be acquired 
thereby.

2. No action of any kind shall be maintained, either in whole 
or in |«rt, for or on account of intoxicating liquor sold, 
bartered, exchanged, supplied or disposed of, contrary to the said 
provisions.

Oripin]—R.S.C. 1886, ch. 151, sec. 18.
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HART IV.

UKKKNCKS AGAINST TIIK ADMINISTRATION OK LAW ANII J0MT1I K.

Itcli lilt InHs,

/ tilerprrUium.

155. In thin I’art, unless the context otherwise requires,— 
(n) ‘ the government ' includes the government of Canada, 

and the government of any province of Canada, as 
well as His Majesty in the right of Canada or of 
any province thereof, and the Commissioners of the 
Transcontinental Railway ;

(6) • official or person in the employment of the govern
ment " and ‘ official or employee of the government,’ 
extend to and include the Commissioners of the 
Transcontinental Railway and the persons holding 
office as such commissioners, and the engineers, 
officials, officers, employees and servants of the said 
commissioners ;

(e) ‘ office ’ includes every office in the gift of the Crown, or 
of any officer appointed by the Crown, and all 
commissions, civil, naval and military, and all places 
or employments in any public department or office 
whatever, and all deputations to any such office and 
every participation in the profits of any office or 
deputation.

Origin]—6 Edw. VII, eh. 7, see. 1 ; Code of 1892, secs. 139 and 13*7.
Official de facto]—See O'Neil v. Attorney-General (1896), 26 S.C.R. 

122, 1 Can. Or. Cas. 303; Handheld v. College of Physicians, 45 Que. 
S.C. 140.

“ Public department "J—See. 2 (27) declares that “public depart 
ment " includes the Admiralty and War Department, and also any publie 
department or office of the Government of Canada or of the public or 
civil service thereof, or any branch of such department or office, unless 
the context otherwise requires.

An Order-in-Couneil of Feb. 24, 1917, added to these "the Ministry 
of Munitions of His Majesty."
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Corrupt*a an// Disobedience.

.1 mlleial, Hr*, «Hirer arresting or obtaining «Aire for consideration, 
(ihlng or offering nrlbe.

156. Kvery one is gi iy of an indietahle offence and liable 
to fourteen years’ impr. eminent who,—

(a) holding any judicial office, or lieing a mvmlter of Par
liament or of a legislature, corruptly accepts or 
obtains, or agrees to accept, or attempts to obtain 
for himself or any other person, any money or 
valuable consideration, office, place, or employaient 
on aemunt of anything already done or omitted, or 
to he afterwards done or omitted, by him in hi< 
judicial capacity, or in his capacity as such member : 
or,

(b) corruptly gives or offers to any such person or to any
other person, any such bribe as aforesaid on account 
of any such act or omission.

Origin]—Code of 1892, sec. 131.
Bribery of a legislator]—In R. v. Biddinger, 22 Can. Cr. Cas. 217, 

15 D.L.R. 511, Charlxmneau, J., held that a magistrate made judicious 
use of his discretion and rendered a good judgment in deciding that 
there was no primâ facie offence in the complaint and that there were 
no grounds for the issuing of the warrants as long as the persons 
mentioned in the complaint were under the protection of the safe con
duct accorded them by the Legislature of Quebec. He said in that 
case : “ The petitioner has not shown that the fact of having assumed 
a fictitious name in seeking a legislative incorporation was a criminal 
offence. On the other hand, the offence of attempted corruption, set 
out as it would have been by the amendment which petitioner might 
have made in his complaint, was not sufficiently elaborated to permit 
the magistrate to act. Corruption is an act which essentially implies 
the participation of two persons, the corrupter and the corrupted. If 
it were solely an act of attempted corruption that was involved, it 
would have been sufficient as in every unilateral offence, to make men 
tion of the corrupting person. It was incumbent on the complainant 
alleging an act of corruption to denounce not only the corruption but 
also the corrupted ones. As it made mention only of the corrupters, 
the complaint was apparently nothing but an act of malice.” Bee also 
to the same effect Marsil v. Lanctot (1914), 25 Can. Cr. Cas. 223. 
Compare R. v. Bunting, 7 Ont. R. 524, as to the offence at common law.

Leave of Attorney-General to prosecute]—See sec. 593.
Jurisdiction of Sessions excluded]—flee sec. 583.
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ohirer taking bribe. Offering bribe te officer.

157. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who,—

(«) firing a justice, peaoe officer, or public officer, employed 
in auy capacity for the prosecution or de-lection 
or punishment of offenders, corruptly accepts or 
obtains, or agrees to accept or attempts to obtain 
for himself, or for any other person, any money or 
valuable consideration, office, place or employment, 
with the intent to interfere corruptly with the due- 
administration of justice, or to procure or facilitate 
the commission of any crime, or to protect from de
tection or punishment any person having committed 
or intending to commit any crime ; or,

(6) corruptly gives or offers to any officer afore-said any 
such bribe as aforesaid with any such intent.

Origin]—Code of 1892, sec. 1.12.
Jurisdiction of Sessions excluded]—See see. 581.
Justice, peace officer or public officer]—See definitions in see. 2, suli- 

secs. (18), (26), and (29).
Bribery of public officers]—Bee R. v. Whitaker [1914], 3 K.B. 1281, 

10 Cr. App. R. 245.
Aiding and abettin/i]—See secs. 69 and 70; R. v. Ryan, 4 O.W.N. 

688, 22 On. Cr. Cas. 115, 2:! Û.W.R. 799.
Offer of bribe]—Compare see. 161 as to municipal corruption.
Malfeasance of office]—As to the common law offence in cases not 

niming wjjhin any provision of the Code, see Parsons v. Crabhe, 11 
Ü.C.C.P. 151; R. v. Tisdale, 20 U.C.Q.B. 272; R. v. Currie (1906), 11 
Can. Cr. Cas. 341 (N.S.) ; Ex parte Wallace 27 N.B.R. 174; Ex parte 
Jones 27 N.B.R. 552 ; R. v. Graham, 2 O.W.N. 106, 17 Can. Cr. Cas. 264 ; 
McOillivray v. Muir, 7 Can. Cr. Cas. 160; Aikins v. Simpson, 19 Can. 
Cr. Cas. 325 affirming 18 Can. Cr. Cas. 99; R. v. Arnoldi, 21 Ont. R. 
201 ; R. v. Benjamin, 4 U.C.C.P. 179.

Justice of the peace receiving illegal fees]—See sec. 1134.

brands upon the government.
158. Every one is guilty of an indictable offence and liable 

to a fine of not less than one hundred dollars, and not exceeding 
one thousand dollars, and to imprisonment for a term not
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exceeding one year and not lens than one month, nnd in default 
of payment of such fine to imprisonment for a further time not 
exceeding six months who,—

(#) makes any offer, proposal, gift, loan or promise, or 
gives or offers any compensation or considération, 
directly or indirectly, to any official or person in the 
employment of the government, or to any member of 
his family, or to any person under Ilia control or for 
his benefit, with intent to obtain the assistance or 
influence of such official or person to promote either 
the procuring of any contract with the government 
for the performance of any work, the doing of any
thing, or the furnishing of any goods, effects, food or 
materials, the execution of any such contract, or the 
payment of the price or consideration stipulated 
therein, or any part thereof, or of any aid or subsidy 
payable in respect thereof; or,

(b) lining an official or person in the employment of the 
government, directly or indirectly, accepts or agrees 
to accept, or allows to be accepted by any person 
under his control or for his benefit, any such offer, 
proposal, gift, loan, promise, compensation or con
sideration; or,

(r) in the case of tenders being called for by or on behalf 
of the government for the performance of any work, 
the doing of any thing, or the furnishing of any 
goads, effects, food or materials, directljf or indir
ectly. by himself, or by the agency of any ether per
son on his behalf, with intent to obtain the contrait 
therefor, either for himself or for any other person, 
offers to make, or makes, any gift, loan, offer or 
promise, or offers or gives any consideration or com
pensation whatsoever to any person tendering for 
such work or other service, or to any member of his 
family or other person for his benefit, tit' Induce such 
person to withdraw his tender for such work or other 
service, or to compensate or reward him for having 
withdrawn such tender; or,
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(d) in case of tendering for the [performance of any work, 
the doing of any thing, or tlie furnishing of any 
goods, effects, fissl or materials, for the government 
when tenders are called for by or on liehalf of the 
goveriiment, accepts or receives, directly or indirectly, 
or [permits, or allows to lie accepted or received hv 
any member of his family, or by any other person 
under Ilia control, or for his benefit, any such gift, 
loan, offer, promise, consideration or compensation, 
as a consideration or reward for withdrawing or for 
having withdrawn such tender; or,

(«) lieing an official or employee of the goveriiment, re
ceives. directly or indirectly, whether personally or 
by or through any member of his family or person 
under his control or for his lieneiil, any gift, loan, 
promise, coni[ieiisatioit or consideration whatsoever, 
either in money or otherwise, from any person whom
soever. for assisting or favouring any individual in 
the transaction of any business whatsoever with the 
government, or who gives or offers any such gift, 
loan, promise, compensation or consideration; or,

(f ) by reason of, or under the pretense of, possessing influ
ence with the government, or with any minister or 
official thereof, demands, exacts or receives from any 
person, any compensation, fee or reward, for procur
ing from the government the payment of any claim, 
or of any portion thereof, or for procuring or further
ing the appointment of himself, or of any other per
son, to any office, place or employment, or for pro
curing or furthering the obtaining for himself or any 
other person, of any grant, lease or other benefit 
from the government; or offers, promises or pays to 
such person, under the circumstances and for the 
causes aforesaid, or any of them, any such compensa
tion, fee or reward; or,

(g) having dealings of any kind with the government 
through any department thereof, pays to any em
ployee or official of the government, or to any until- 
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ber of tlie family of such employee or official, or to 
any person under Ills control or for Ills benefit, any 
rniiiinivxion or reward ; or within one year before or 
after such dealings, without the express permission 
in writing of the head of the department with which 
such dealings have been had, the proof of which )ier- 
mission shall lie upon him, makes any gift, loan, or 
promise of any money, matter or thing, to any such 
employee or other person aforesaid ; or,

(A) being an employee or official of the government, de
mands, exacts or receives from such person, directly 
or indirectly, by himself, or by or through any other 
person for his benefit, or permits or allows any mem
ber of hie family, or any person under his control, 
to accept or receive

(i) any such commission or reward, or
(ii) within the said period of one year, without the

express permission in writing of the head of the 
department with which such dealings have been 
had, the proof of which permission shall lie 
upon him, accepts or receives any such gift, loan 
or promise; or,

(i) having any contract with the government for the per
formance of any work, the doing of any thing, or the 
furnishing of any goods, effects, food or materials, 
and having or expecting to have any claim or demand 
against the government by reason of such contract, 
directly or indirectly, by himself or by any person 
on his behalf, subscribes, furnishes or gives, or 
promises to subscribe, furnish or give, any money or 
other valuable consideration for the purpose of pro
moting the election of any candidate, or of any 
number, class or party of candidates, to a legislature 
or to Parliament, or with the intent in any way of 
influencing or affecting the result of a provincial 
or Dominion election.

2. If the value of the amount or tliiug paid, offered, given, 
loamsl, promised, received or subscribed, as the case may lie.
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exceeds one thousand dollars, the offender under this section is 
liable to any fine not exceeding such value.

Origin)—flee. 1 33, Code of 1 892 ; 50 Viet. eli. 32, see. 1.
Incapacity of convicted person to retain benefits illegally acquired 

in contravention of sec. 158]—See sec. 159.
Time for prosecution]—See sec. 1140 (b).
Jurisdiction of Sessions excluded]—See sec. 583.
Official or person in the employment of the government]—See sec. 

155 (b).
“ The government M]—This phrase by sec. 155 (a) includes the 

Government of Canada and the Government of any Province of Canada 
as well as His Majesty in the right of Canada or of any province 
thereof and the Commissioners of the Transcontinental Railway.

Reward or commission to officer]—In R. v. Whitaker [1914], 8 K.B. 
1283, 10 Cr. App. R. 245, it was said that bribing a colonel to cor
ruptly show favor to a firm supplying canteen provisions is a misde
meanor ; and for the colonel to put himself in a position where his 
interest and his duty conflict is a misdemeanor at common law.

Offer to pay for influence with Government in appointment to office, 
etc.)—R. v. Youngs (1911), 3 O.W.N. 411, 19 Can. Cr. Cas. 98.

Breach of trust by public officer]—See sec. 160.
Militia Pensions Act]—Every militiaman who obtains a pension 

under the Militia Pensions Act by any false representation or false evi
dence, or by personation, or byi malingering or feigning disease or in
firmity, or by other fraudulent conduct, shall be liable on summary 
conviction to imprisonment, with or without hard labor, for a period 
not exceeding twelve months, or to a fine not exceeding one hundred 
dollars, and shall forfeit the pension obtained. RS.C. 1906, cli. 42, 
sec. 22. #

Conspiracy to defraud the Government 1—See R. v. Connolly and 
McOreevy, 25 Ont. R. 151, 1 Can. Cr. Cas. 468; R. v. Kelly [1917], 1 
W.W.R. 463, 54 8.C.R. 220, 27 Can. Cr. Cas. 282, on appeal from [1917], 
1 W.W.R. 46, and 10 W.W.R. 1345.

Incapacity of person convicted.

159. Every person convicted of an offence under the last 
preceding section shall be incapable of contracting with the 
(Jovernment, or of holding any contract or office with, from, or 
under it, or of receiving any benefit under any such contract.

Origin)—Sec. 134, Code of 1892; R.S.C. 1886, eh. 173, sees. 22 and 23.
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Itrrarh el Irani li> pa lillr officer.
160 Kvery public oflicer in guilty uf an indictable offence 

ami liable to five years’ imprisonment who, iu the discharge of 
the duties of hie office, commits any fraud or breach of trust 
affecting the public, whether such fraud or breach of trust would 
have been criminal or not if committed against a private person.

Origin]—Sec. 135, Code of 1802.
" Public officer "]—Unless the context otherwise requires, the words 

“ public officer " include any inland revenue or customs officer, officer of 
the army, navy, marine, militia, Royal North-West mounted police, or 
other officer engaged in enforcing the laws relating to the revenue, cus
toms, trade or navigation of Canada. Sec. 2, sub-sec. (29).

Juric diction of desnonn < f rinded ]—See see. 583.

Municipal corruption.
161. Kvery one is guilty of an indictable offence and liable 

In a fine not exceeding one thousand dollars and not less than 
one hundred dollars, and to imprisonment for a ten i not ex
ceeding two years aud not less than one month, and in default 
of payment of such fine to imprisonment for a further term 
not exceeding six months, who directly or indirectly,—

(а) makes any offer, proposal, gift, loan, promise or agree
ment to pay or give any money or other materi.d 
compensation or consideration to any member of a 
municipal council, whether the same is to enure to 
his own advantage or to the advantage of any other 
person, for the purpose of inducing such member 
either to vote or to abstain from voting at any 
meeting of the council of which he is a member or 
at any meeting of a committee of such council, in 
favour of or against any measure, motion, resolution 
or question submitted to such council or committee ; 
or,

(б) makes any offer, proposal, gift, loan, promise or agree
ment to pay or give any money or other material 
compensation or consideration to any metnbet Or to 
any officer of a municipal council for the purpose 
of inducing him to aid in procuring or preventing 
the passing of any vote or the granting of any con
tract or advantage in favour of any person ; or,

162



Municipal Corruption I « HI ]

(c) makes any offer, proposal, gift, loan, promise or agree
ment to pay or give any money or other material 
compensation or consideration to any officer of a 
municipal council for the purpose of inducing him 
lo perform or abstain from performing, or to aid in 
procuring or preventing the performance of, any 
official act; or,

(rf) being a member or officer of a municipal council, 
accepts or consents to accept any such offer, proposal, 
gift, loan, promise, agreement, coni|N»nsation or con
sideration in this section mentioned; or in considera
tion thereof votes or abstains from voting in favour 
of or against any measure, motion, resolution or 
question, or performs or abstains from performing 
any official act ; or,

(e) attempts by any threat, deceit, suppression of the truth
or other unlawful means to influence any mendier 
of a municipal council in giving or withholding his 
vote in favour of or against any measure, motion, 
resolution or question, or in not attending any 
meeting of the municipal council of which he is a 
member, or of any comntittec thereof ; or,

(f) attempts bv "any such means as in the last preceding
paragraph mentioned to influence any mendier or 
any officer of a municipal council to aid in procuring 
or preventing the passing of any vote or the granting 
of any contract or advantage in favour of any person, 
or to perform or abstain from performing, or to 
aid in procuring or preventing the performance of, 
any official act.

Origin I—See. 136, Code of 1892; 32 Viet., ch. 42, see. 2.
Jiirûtliftion of .Sessions rrchuir.d]—Sec ace. 583.
Bribrrii in mnnieipol affairx]—A municipal council has no jurisdic

tion to grant immunity to those who should disclose the facts under 
oath before a commission ap|H>inted to prolte alleged corrupt appoint 
ments in the police force, nor to authorise the commission to do so. 
Martin v. City of Montreal, 18 Que. 8.C. 30.

Counselling the offrnor]—The solicitation of the offer of a bribe 
which offyr, if made, would he a contravention of aec. 161, is, in Itself, a
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counselling of the offence and punishable aq such although no offer was 
made in response thereto. Code sec. 69 (d) ; Brousseau v. The King 
(1917), 56 8.C.B. 22, 29 Can. Cr. Cas. 207, affirming 28 Can. Cr. Cas. 
435, 26 Que. K.B. 164.

Time limit for prosecution]—See sec. 1140 (b).
Extradition for bribery]—On 21st December, 1906, a supplementary 

Convention, dated 12th April, 1905, was ratified between Great Britain 
and the United States, and became operative in 1907 on due publication 
(Canada Statutes, 1907, lxxii) whereby additional crimes were made 
extraditable, including amongst them (14), “ Bribery, defined to be the 
offering, giving or receiving of bribes made criminal bv the laws of 
both countries."

This latter Convention is to be treated as an integral part of the 
Convention of July 12, 1889, and December 13, 1900, and as if these 
additional crimes had been therein specified. (Article 2).

In an extradition case in regard to an assistant city engineer of a 
city in the State of Ohio, with the supervision over certain of the streets 
which were being improved by a firm of contractors, he accepted from the 
firm the sum of $50 for the purpose of influencing him in his work of 
supervision:—Held, that the offence did not amount to bribery at com 
mon law, where it could only be predicated of a reward given to a 
Judge or other person concerned in the public administration of justice; 
but that it constituted bribery both under the laws of the State of 
Ohio, as well as under sub-sec. (e) of sec. 161 of the Criminal Code. 
In re Cannon (1908), 17 O.L.B. 352, 14 Can. Cr. Cas. 186.

Selling office.—Purchasing office.— Forfeit nee.

162. Every one in guilty of an indictable offence who, directly 
or indirectly,—

(a) sella or agrees to sell any appointment to or resignation 
of any office, or any consent to any such appointment 
or resignation, or receives, or agrees to receive, any 
rewai or profit from the sale thereof; or,

(/>) purchases or gives any reward or profit for the purchase 
of any such appointment., resignation or consent, or 
agrees or promises to do so;

and in addition to any other penalty incurred, forfeits any right 
which he may have in the office and is disabled for life from 
holding the same.

Origin]—Sec. 137, Code of 1892. 
“Any office"]—See sec. 155 (c).
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Am to municipal offices]—See. 162 aims to prevent the selling and 
purchasing of the office itself, and in this respect differs from s-s. (h) 
of s. 161, which aims to prevent the purchasing of the influence of the 
officer or member of the council in securing the office. R. v. Hogg 
(1914), 7 W.W.R. 107, 112, 23 Can. Cr. Cas. 228.

Jurisdiction of Sessions excluded]—See sec. 583.
Punishment]—See sec. 1052.

Receiving reward tor corrupt municipal act.—Ulvlng or procuring 
any reward. Being a party to negotiations.- keeping office 
for the purpose.

163. Every one is guilty of an indictable offence who, directly 
or indirectly,—

(а) receives or agrees to receive any reward or prolit for
any interest, request or negotiation about any office, 
or under pretense of using any stteh interest, making 
any such request or being concerned in any such 
negotiation ; or,

(б) gives or procures to be given any profit or reward, or
makes or procures to be made any agreement for 
the giving of any profit or reward, for any such 
interest, request or negotiation as aforesaid; or,

(c) solicits, recommends or negotiates in any manner as to
any appointment to or resignation of any office in 
expectation of any reward or profit; or,

(d) keeps any office or place for transacting nr negotiating
any business relating to vaeaneies in, or the sale or 
purchase of, or appointment to or resignation of 
offices.

Origin]—(lode of 1892, see.. 137.
" Any office ")—See see. 155 (e).
Bribery at common lam]—Bribery at common law was " the receiv

ing or offering any undue reward by or to any person whatsoever, In a 
public office in order to influence his liehavior in office and induce him 
to act contrary to the known rules of honesty and integrity.*' It is an 
indictable misdemeanor at common law to bribe or attempt to bribe 
any person holding a public office. Rex v. Vaughan, 4 Burr. 2494, 
Rex. v. Cassano, 5 Rap. 231 ; R. v. Hogg, 7 W.W.R. 107, 23 Can. Cr. 
fas. 228.
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An attempt to improperly procure un office by offering a bribe or 
other improper inducement is an indictable misdemeanor at common 
law. Bex. v. Vaughan, supra; Bex. v. Pollman, 2 Camp. 229.

Punishment]—See sec. 1052.

Wilfully disobeying statute of Canada or of provincial legislature.

164. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who, without lawful excuse, disobeys 
any Act of the Parliament of Canada or of any legislature in 
Canada by wilfully doing any act Which it forbids, or omitting 
to do any act which it requires to lie done, unless some penalty 
or other mode of punishment is expressly provided by law.

Origin]—Sec. 138, Code of 1892.
Wilful infraction of a statute whether federal or prorincial\—This 

section has been applied to a clause in the Ontario Municipal Act pro- 
hibiting the deposit of fraudulent ballots in a ballot box used at u 
municipal election; B. v. Durocher (1913), 28 O.L.B. 499, 4 O.VV.N. 
1057, 21 Can. Cr. Cas. 382, affirming B. v. Durocher, 21 Can. Cr. Cas. 
61, 4 O.W.N. 807; and to unlawfully voting twice at the same muni 
cipal election. B. v. Meehan (No. 2), 5 Can. Cr. Cas. 312, 3 O.L.B. 567.

There must l>e an active participation by the manager of a corpora 
tion in the wilful disoliedienee by the corporation to make the manager 
personally liable under sec. 104. B. v. Hays (1907), 14 O.L.B. 201, 0 
Can. By. Cas. 480, 12 Can. Cr. Cas. 423. ami compare ft. v. Heudrie. 
10 Can. Cr. Cas. 208.

In the Durocher case it was suggested by Marieren, J.A., that sec. 
104 did not extend as far as the common law, and that there may 1m 
cases lieyond the scope of see. 104. which may still lie prosecuted »i
common law.

Where an act or omission, which is not an offence at common law. 
is made punishable by a statute, the question arises whether the crini 
inal remedies are limited to the |wrticular remedy given by the terms 
of the statute, or, in other words, whether the remedy given by th«- 
statute is exclusive of or alternative to other remedies given by other 
statutes or the common law. Where an act or omission is not an offence 
at common law, but is made an offence by statute, the common law 
permitted an indictment if there was a substantive prohibitory clause 
in such statute, though there lie afterwards a particular provision and a 
particular remedy given. B. v. Durocher, 4 O.VV.N. 867, 21 Can. Cr. Cas. 
61 (affirmed 28 O.L.B. 499). Clegg v. Earby (las Co. |1896], 1 Q.B. 59-,

If the case be one within the sections of the Code then the maxim 
actus non faeit reunt, am mens nit rea applies, and there should I* 
evidence of guilty Intention liefore criminal proceedings: Bex v. Borron 
(1820), 3 R. Sc Aid. 432.
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Even if it could lie assumed that the accused erred in judgment, aa 
to the interpretation of a statute, it ia not to la- aaaumed that he 
acted knowingly and fraudulently. Kcginu v. Badger (1856), 6 E. & B. 
V17 ; Re Parke 3 Can. Cr. Cas. IL1'.', 30 Uut. R. 498.

“ Unices name penaIt}i," etc.]—The penalty under a provincial statute 
may lie imposed by provincial law-. U. v. McMurrer, 18 Can. Cr. Cas. 385.

Iiisobc)Ing orders of rourl where no other proeedure provided.

165. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who, without lawful excuse, disobeys 
any lawful order, other than fur the payment of money, made 
by any court of justice, or by any person or body of pmèus 
authorized by any statute to make or give such onler, unless 
some penalty is imposed, or other mode of proceeding is expressly 
provided, by law.

Origin]—Sec. 139, Code of 1892.

qisconduct of «Hirers entrusted with exeruliun af writ*.

166. Every one is guilty of an indictable offence and liable 
to a fine and imprisonment who, being a sheriff, deputy-sheriff, 
coroner, elisor, bailiff, constable or other officer entrusted with 
the execution of any writ, warrant or process, wilfully miscon
ducts himself in the execution of the same, or wilfully, and 
without the consent of the person in whose favour the writ, 
warrant or process was issued, makes any false return thereto.

Origin]—Sec. 143, Code of 1892; R.8.C. 1886, eh. 173, «ec. 29.

Punishment]—See secs. 1029 and 1052.

Peace officer permitting escape]—Sec sees. 192 and 193.

Compounding a criminal offence]—Sec sec. 181-183.

Peace Officere.

Neglect to aid peaee «(lifers In arresting offenders.

167 Every one is guilty of an indictable offence and liable 
to six mouths’ imprisonment who. having reasonable notice that 
lie is required to assist any sheriff, deputy-sheriff, mayor or other 
head officer, justice, magistrate, or peaee officer, in the execution 
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of ni» duty ill unvoting any person, or in preserving the peace, 
without reasonable excuse omits to do so.

Origin)—8ee. 11-, Code of 1892.
Assisting peace officer lo moke or mil l—Hoe sees. 31, 37, .'IK 44, ti-S 

(prize Aglits), 619 (on tivsli pursuit of |wrson weeping).
Preserving the peace I—See sees. 46, 47.
“Peace officer "J—8co ileAaition .in we. 3 (36), as aiuvndcil in 1913. 
Aid in suppressing riot]—8ee seen. 48-51, 88, 90-95, 167, and the 

Militia Act, R.S.C. 1906, eh. 41, soon. 80-90.

Obstructing publie ohirer,
168. Every one is guilty of an indictable offence and liable 

to ten year»’ imprisonment who resists or wilfully obstructs any
officer in the execution of hi» duty or any person acting 

in aid of such officer.
Origin)—See. 144, Code of 1892; B.S.C. 1886, eh. 162, nee. 34.
“ Public officer ")—See see. 2, sub-nee. (26).
North West Territories)—For s|ieeial provisions as to trial, see 

N.W.T. Act, R.S.C., eh. 62, secs. 37-55.
Assaulting public officer in execution of his duty]—See sec. 296. 
Summary trial]—See see. 773 (e).

Obstructing peace «hirer nr person executing process,
169. Every one who resists or wilfully obstructs,—

(a) any peace officer in the execution of his duty or auv 
person acting in aid of such officer;

(ft) any person in the lawful execution of any process 
against any lands or goods or in making lawful 
distress or seizure ;

is guilty of an offence punishable on indictment or on summary 
conviction and liable if convicted on indictment to two years’ 
imprisonment, and, on summary conviction before two justices, 
to six months" imprisonment with hard labour, or to a fine of 
one hundred dollars.

What is “ obstruction ”t)—Under see. 291, sub-sec. (3), of the Rail
way Act, 1903, Can., which provided that every person who wilfully 
obstructs or impedes any officer of a railway company in the execution 
of his duty upon the premises of the company, shall be liable to the
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penalties imposed by that Act, it was held by the Court of King's Bench 
of Quebec, that it was an obstruction of the railway officer for a cab 
man, having no right upon the railway f-ab stand, to refuse to move 
away from same with his cab on the demand of the officer whose duty 
it was to enforce the company’s regulations respecting the station pro- 
peity, although the cabman offered no physical resistance, but simply 
refused to leave when ordered. Rex v. Leclaire (1906), 12 Can. Cr. 
(’as. 382.

So, also, it lias been held that a workman “obstructs” his medical 
examination under the Workmen’s Compensation Act, Kng., if by his 
own acts he prevented examination or made it impossible, by going 
away to some unknown place without giving any intimation to his 
employer. Finnic v. Duncan (1904|, 42 Sc.L.R. 192.

By the Prevention of Crimes Act, 1871 (Imp.) 34 and 35 Viet., ch. 
112, sec. 12 provides that “where any person is convicted of an 
assault on any constable when in the execution of his duty, such person 
shall be guilty of an offence against this Act.” By the Prevention of 
Crimes Amendment Act, 1885 (Imp.) 48 and 49 Viet., ch. 75, sec. 2, 
"the provisions of the twelfth section of the said recited Act (the 
Prevention of Crimes Act, 1871), shall apply to all cases of resisting 
or wilfully obstructing any constable or peace officer when in the 
execution of his duty.”

Two constables, having measured certain distances on a road much 
frequented by motor cars, were watching in order to ascertain the pace 
at which each car passed over the measured distance, with a view to 
discovering whether it was proceeding at an illegal rate of speed. One 
Little gave warning of this fact to approaching cars, which then 
slackened speed. There was no evidence that Little was acting in con
cert with any of the drivers of the cars, or that any car when the 
warning was given, was going at an illegal |>ace. In a prosecution 
against Little for wilfully obstructing } ml ice constables in the execu
tion of their duty the magistrates were of the opinion that the acts 
of Little did not in law constitute an obstruction of the police constables 
in the execution of their duty within the meaning of the sections of the 
Acts mentioned, and dismissed the information, but stated a case for 
the opinion of the King’s Bench Division. It was there held that the 
magistrate had come to a right conclusion, but Darling, J., in the 
course of his judgment in the case, says, (p. 63):—“I do not wish to 
be understood to say that, in order that there should be an offence 
under this section there must be some physical obstruction of the con 
stable. In my opinion a policeman who, in seeking information which 
might lead to the conviction of the perpetrators of a crime, was wilfully 
misled by false information, would be obstructed in the execution of his 
duty, and I should not like to say that the person who so wilfully misled 
him was not committing an offence within the meaning of this section 
and Lord Alverstone, C.J., said:—“I also would wish to guard myself
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from saying that the only obstruction contemplated by this section is 
n physical obstruction.” Bast able v. Little, [1907] 1 K.B. 59, 23 Times 
L.R. 38.

A warning given to motorists who were exceeding the spued limit 
I hat constables further on would time them at a police trap distance, 
has been held in England to Ire an “obstruction” under the Prevention 
of Crimes Act. Bette v. Stevens [1910] 1 K.B. 1, 79 L.J.K.B. 17.

The refusal of permission to search which the officer was entitled 
to make is an obstruction. B. v. Matheson, ex parte Guimoud (1913) 
21 Can. Cr. Cas. 312, 13 K.L.B. 58, 12 D.L.B. 480.

There must be a “ duty ” to arrest or the obstruction to the arrest 
will not be punishable under this section. B. v. Cook, 11 Can. Cr. Cas. 
32; K. v. Osrley, 18 CX.T. 26. Bo also if the officer is making an 
illegal seizure the obstruction is not within the section. R. v. Finlay, 
(1901) 13 Man. R. 383, 4 Can. Cr. Cas. 539.

If the officer has power to arrest without warrant under the par 
ticular circumstances, he may justify under that power although he 
had a warrant if the latter was defective. R. v. Rubeans, 37 N.8.R. 
227, 7 Can. Cr. Cas. 498.

Seizure under lien agreementJ—The retaking of possession of a 
chattel by the vendors thereof under the provisions of a conditional 
sale agreement, is not a seizure within the meaning of the Code, so as 
to subject the purchaser of the chattel, who resists the right to retake 
it, to the penalty prescribed in section 169. Rex. v. Shand, 7 O.L.R. 
190, 8 Can. Cr. Cas. 45 (C.A.).

Seizure for rent]—On a charge of obstructing a lawful distress for 
rent, the prosecution has to prove that rent was in airear. R. v. Marion 
(1903), 6 O.L.B. 668, 7 Can. Cr. Cas. 543.

Seizure under execution]—The power of a court bailiff to appoint a 
deputy to make a seizure under execution may be implied from the 
statute under which the court is constituted. R. v. Pol sky [1917], 1 
W.W.R. 451, 27 Man. R. 271.

Peace officer]—See sec. 2, sub-sec. 26.
Obstructing peace officer entering disorderly house]—See sec. 230.
Assault on peace officer making lawful seizure]—See sec. 296.
Rescue]—See secs. 191, 192.
Inspection of cattle in transit]—As to refusing admittance to a 

peace officer on search under Code secs. 544 and 545 in reference to 
cattle in transit and the provision for rest and feeding, see the special 
enactment of sub-section (2) of see. 545.

Xorth-IVcst Territories]—For special provisions as to trial see 
N.W.T Act, B.8.C., eh. 62, secs. 37-55.

Yukon Territory]—As to summary trial in the Yukon see the Yukon 
Act, R.S.C.. ch. II, sec. <i:>.
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Mated east on questions of law under summary eonru'tion\—Bee 
nee. 761.

Appeal on both lair and fuels from summary conviction] See sees. 
749 752.

Summary trial as far ludutabli ojfimxj—48ee sucs. 773 («), 776, 777. 
778, 781. 784, 798.

! 41441
Summary conviction or summary trialJ—The offence is expressly 

mailt* punishable under the summary conviction procedure of Part XV 
of the Code, and being also an indictable offence, the procedure by 
indictment, or of a formal charge substituted for indictment in Alberta 
and Saskatchewan, may be followed. As to sub-sec. (a) of sec. 16V. 
there is an alternative procedure of " summary trial” under Part XVI, 
see sec. 77.'t, sub-sec. (e) if the offence be charged as wilful obstruction 
of a peace officer engaged in the execution of his duty or wilful obstrue 
tion of any person acting in aid of any such officer. Charges under 
sub-sec. (b) of sec. 169 are not affected by sec. 773, but they may, of 
course, be summarily tried under sec. 777 if brought before a tribunal 
qualified under the latter section.

A question has I teen raised as to whether the alternative of summary 
conviction can apply if the person accused under sec. 169 is brought 
liefore a police magistrate or other tribunal having “ summary trial ” 
jurisdiction under Part XVI, as well as a general jurisdiction under 
the ” summary convictions " clauses (Part XV). In Ontario it is held 
that this joint jurisdiction does not prevent the magistrate from pro
ceeding under Part XV and that Part XV (summary convictions) and 
Part XVJ (summary trials) are quite independent of each other in that 
respect. R. v. West (1915), 35 O.L.R. 95, 25 Can. Cr. Cas. 145, affirming 
R. v. West, 34 O.L.R. 368, 24 Can. Cr. Cas. 249. The same theory is 
upheld in New Brunswick; R. v. Folkins, cx parte McAdam (1915), 
43 N.B.R. 538. 25 Can. Cr. Cas. 365. 27 D.L.R. 32: and in British 
Columbia, R. v. Nelson (1901), 4 Can. Cr. Cas. 461, 8 B.C.R. 110 and 
R. v. Jack, 5 Can. Cr. Cas. 304, 9 B.C.R. 19. The theory is denied in 
Manitoba; R. v. Crossen ( 1899), 3 Can. Cr. Cas. 153, 12 Man. R. 571; 
in Nova Scotia, R. v. Carmichael (1902), 7 Can. Cr. Cas. 167; and in 
Quo1k»c; R. v. Van Koolbcrger (1909), 16 Can. Cr. Cas. 228, 19 Que. 
K.B. 240. In the latter case it was held that as two justices sitting 
together are a statutory “ magistrate ” under Part XVI for certain 
offences (Code sec 771 (a7) and are further qualified to make a sum
mary conviction under sec. 169, the procedure of Part XVI is ancillary 
to that of Part XV on such a charge because of the reference in sec. 706 
to any “social provision otherwise enacted;” and that there could Ik* 
no “ summary conviction ” without taking the consent of the accused 
under sec. 778 to being tried by the justices. The Manitoba and Nova 
Scotia decisions above referred to arc, in effect, that if the tribunal is 
qualified under Part XVI the procedure must Ik* uuder that Part 
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(Summery Triait) to the «elusion of Part XV (Summary Conviction»). 
See also in support of the decisions in R. v. Crossen, supra, and R. v. 
Carmichael, supra, the dissenting opinion of Grimmer, .1. in R. v. Polluas 
(1915), 43 N.B.R. 538.

Kaleely representing himself as peaee officer. Badge. - I'nlform.

169a. Every one who falsely represents himself to be a 
constable or other peace officer, or who, not being a constable or 
other peace officer, makes use of any badge or article of uniform 
or equipment in such a manner as is likely to make persons 
believe that he is a constable or other peaee officer, is liable upon 
sum nary conviction to a fine not exceeding one hundred dollars 
and costs, or to imprisonment for a term not exceeding three 
months, or to both such fine and such imprisonment.

Origin]—Can. Stat. 1913, ch. 13, sec. 7.
Peace officer]—See definition in sec. 2 (26).

Misleading Justice

llrfinllloa of perjury. Subornât lea. Ki Mener before grand Jury.

170 Perjury is an assertion as to a matter of fact, opinion. 
Iielief or knowledge, made by a witness in a judicial proceeding 
as part of his evidence, upon oath or affirmation, whether such 
evidence is given in open court, or by affidavit or otherwise, and 
whether such evidence is material or not, such assertion being 
known to such witness to be false, and being intended by him 
:o mislead the court, jury or person holding the proceeding.

2. Subornation of perjury ie counselling or procuring a |wrson 
to commit any perjury which is actually committed.

3. Evidence in this section includes evidence given on the 
roir dire and evidence given before a grand jury.

Origin]—Sec. 145, Code of 1892: Perjury Act, R.8.C., 1886, ch. 154: 
32-33 Viet. Can. ch. 23.

Punishment]—See see. 174.
" As to a matter of fact, «to.”]—Perjury cannot be assigned in respect 

of a mere promissory outh ; and a court bailiff issuing a false certificate 
purporting to be made under his oath of office cannot be convicted of 
lierjurv in respect of its falsity. R. v. Tremblay, 26 Quo. K.B. 37.
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“ H %tnets ” tlefitiedJ--See sec. 171 (1).

Other acts of perjury] -Hec see. 172.
In a “ judicial jiroocvtiiny ” J—Bue sue. 171.
“Upan oath or affirmation"J—As to evidence upon aftirmatioii by 

I loi suns objecting on conscientious scruples to take an oath, see Canada 
Evidence Act 19U6, B.H.C. eh. 145 see. 14. The court is to ascertain 
the grounds of objection. H. v. Deakin, 19 Can. Cr. Cas. 62; R. v. 
Moore, 61 L.J.M.C. 80.

“ It is laid down," says Hardwicke, L.C., in Omychuud v. Barker, 
Willes R. 538, 1 Atk. 21 at 46, " by all writers that the outward act 
is not essential to the oath. It has been the wisdom of all nations to 
administer such oaths as are agreeable to the notion of the persons 
taking/' And Lord Mansfield says in Atclieson v. Everett, Cowp. 382 
at 389, “ that upon the principles of the common law there is no pur 
ticular form essential to an oath to be taken by a witness.”

In Curry v. The King (1913), 48 8.C.R. 632, Sir Charles Fitzpatrick, 
C.J., said:—“ It is now admitted to be the absolute right of every person 
in the English Courts to be sworn for every purpose in Scotch form 
without the use of any book and without any question being asked. It 
may be open to question whether it is not better us a matter of public 
policy for our Courts and other persons administering oaths to adhere 
to the time-honoured custom of swearing witnesses upon the Bible or 
Testament in all cases except those where the witness or party claims 
to have conscientious objections to swearing in that mode or form. But 
we think, however that may lie, that where no such objection is raised 
and the oath is taken voluntarily by a person with uplifted hand and 
« ailing tiod to witness the truth of his evidence or statements, it would 
l*e alike a mocking of justice and a disregard of the common law as 
wo understand it to allow such a person on an indictment for perjury 
to escape on the sole ground that he took the oath without being sworn 
on the Bible or New Testament." Curry v. The King (1913), 48 S.C.R. 
532, 22 Can. Cr. Cas. 191, affirming a convection as to which the court 
below were divided. R. v. Curry, 47 N.6.R. 176, 21 Can. Cr. Cas. 273.

In Regina v. Pah Mah Gay, 20 U.C.R. 195, a case of a non-Christian 
Indian witness, who believed in a Supreme Being and a state of rewards 
or punishments, being sworn in the ordinary way upon the Gospels. 
Robinson, C.J., after referring to Omychund v. Barker. Willes R. 538. 
1 Atk. 21, said, p. 198:—"If the witness had belonged to a nation or 
tribe that had in use among them any particular ceremony, which was 
understood to bind them to speak the truth, however strange and fan
tastic the ceremony might seem to us, it would have been indispensable 
that the witness should have been sworn, if we may use the term, 
according to such ceremony, because all should be done that can be 
«lone to touch the conscience of the witness according to his notions, 
however superstitious they may seem."
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lu K. v. Lee Turk, 1! W.W.H. «05, 21 W.L.K. 669, 19 Can. Or. Cat. 
471, it was held that a Chinaman cannot be convicted of perjury when 
presented as a witness in the cane ill which false testimony was alleged 
to have been given, if, in response to a question from the clerk of the 
Court the accused stated that he was a Christian and that he desired 
to be sworn on the Bible, but under the direction of the trial Judge, 
without further inquiry or any assent on the part of the Chinaman, 
the clerk administered the Chinese oath by burning paper, as under 
such circumstances no binding oath was administered.

There need not be any express admission by the witness that his 
conscience was bound in a ease where he was sworn in the form usual 
to persons of his race or belief. H. v. Shajoo Ram (1914), 23 Can. Cr. 
Cas. 334, 3(1 W.L.K. 65 (B.C.), applying Curry v. The King, 4* B.C.R. 
532; and see R. v. Lai Ping, 11 B.C.R. 102, 6 Can. Cr. Cas. 407.

The deponent to an affidavit is none the less liable for perjury if 
he himself spoke the words of obligation and consequently the official 
was not called ujion to repeat them. lie Collins, 10 Can. Cr. Cas. 73.

Being Known to be false]—Where the sworn statement was voluntarily 
withdrawn later upon the witness realizing that he had made a mistake 
in denying his signature, the surrounding circumstances are to lie con 
sidered in determining whether the original statement was made with 
knowledge of its fnlsitv. R. v. Dovlc, 12 Can. Cr. Cas. 69 ; R. v. Wvlde. 
« C. & P. 380.

The defendant charged with perjury is entitled to have put in evi 
deuce other parts of his testimony given at the same time to explain 
or qualify the part of the evidence on which perjury is assigned. R. v. 
Conte, 10 B.C.R. 285, 8 Can. Cr. Cas. 199. And if the alleged perjtin 
was in respect of evidence given on a preliminary enquiry before a 
magistrate, he may attack the completeness of the written depositions 
produced by oral testimony of other statements sworn to before the 
magistrate and not taken down by him. R. v. Prasiloski (No. 2), 16 
Can. Cr. Cas. 139.

There would, however, lie a presumption, although a rebuttable one. 
that the magistrate’s statutory duty to take down all material testimony 
had been duly carried ont. R. v. Prasiloski, supra.

Oath of office]—A bailiff's oath of office that he will faithfully per 
form his duties, will no^ make a false return of the mileage travelled 
to serve process the subject of perjury, although the return is made 
under his oath of office. R. v. Tremblay (1916), 26 Que. K.B. 37, 2S 
Can. Cr. Cas. 21.

Certain formal allegations dispensed with on indictment]—Bee sees. 
852 and 862.

Intended to mislead|—See R. v. Skelton (1898), 4 Can. Cr. Cas. 467, 
3 Terr. L.R. 58; R. v. Yaldon, 17 O.L.R. 179, 13 Can. Cr. Cas. 489 
Failure to specially allege the intent to mislead will not be fatal to the 
indictment if it charges that the accused committed perjury. R. v. 
Yaldon. supra.
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Perjury in homicide eose|—See sees. 174, sub-see. (2), and see. 23.".
False oath in ertra-judicial matters]— See see. 175.
False statement or declaration in authorised extra judicial matters] — 

See sec. 176.
“ By « milnsa» ")—See sec. 171.

Witness dellned as regards olfenre of |H-rJnry. Judicial proceeding
defined.

171. Kvery person is a witness within the meaning of the 
last preceding section who actually gives his evidence, whether 
lie was eom|ielenl to Is1 a witness or not, and whet!tor his evidence 
was admissible or not.

2. Kvery proceeding is judicial withjn the meaning of the 
Inst precis ling station which is held in or under the authority 
of any court of justice, or before a grand jury, or before either 
the Senate or House of Commons of Canada, or any com
mittee of either the Senate or House of Commons, or before any 
legislative council, legislative assembly or house of assembly or 
any committee thereof, empowered by law to administer an oath, 
or liefore any justice, or any arbitrator or umpire, or any person 
or body of persons authorized by law or by any statute in force 
for the time being to make an inquiry and take evidence therein 
ii|sin oath, or Iwfore any legal tribunal by which any legal right 
or liability can be established, or liefore any (lerson acting as a 
court, justice or tribunal, having |mwer to bold such judicial 
priK-ceding, whether duly constituted or not, and whether the 
proem-ding was duly instituted or not liefore such court or person 
ni as to authorize it or him to hold the proceeding, anil although 
such proceeding was held in a wrong place or was otherwise 
invalid.

flric/isl—Code of 1KÎI2, see. 145.
Certain formal allegations dispensed with on indictment]—See sees. 

S52 end 862.
ll'hether witness competent or not]—As to competency of witnesses 

in criminal matters ami in civil proceedings under federal jurisdiction, 
sec the Canada Kvidence Act, RJt.C. 11*06, eh. 145. As to civil pro
ceedings tinder provincial jurisdintion, see the " Kvidence Act ” of the 
particular province.
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Arbitrations |—See the provincial Arbitration Act as *o powers of 
arbitrators to take evidence upon oath.

“ Judicial proceedings ”]—The principle on which sec. 171 is based 
is that a person who attempts by falsehood to mislead a tribunal de facto 
exercising judicial functions should not escape punishment by showing 
some defect in the constitution of the tribunal or some error in the 
proceedings themselves. Drew v. The King, .*$5 S.O.R. 228, 6 Can. Or. 
Gas. 424; English draft Code 119 and the Commissioners’ comments 
thereon; R. v. Mitchell, 27 O.L.R. «>15, 21 Can. Or. Cas. 193.

Compare Giroux v. The King (1917), 56 8.C.R. 63, 29 Can. Cr. Cas. 
258, dismissing appeal from 26 Que. K.B. 323.

A proceeding is judicial within sec. 171 if l>efore a magistrate 
having general jurisdiction to try a complaint on a proper information 
although there was no information, if no objection was raised thereto 
or to the irregularity of the arrest. R. v. Yaldon, 17 O.L.R. 179, 13 
Cau. Cr. Cas. 489.

An examination for discovery in an action is included. R. v 
Thickens (IMS), 11 Can. Cr. Cas. 274; R. v. T . IS IAI 
R. v. Howley (1912), 22 Can. Cr. Cas. 108, affirming R. v. Howley, 20 
Can. Cr. Cas. 36. Perjury may be assigned in respect of evidence taken 
before a de facto tribunal although it had no jurisdiction in the par 
ticular matter. Drew v. The King, 33 8.C.R. 228, 6 Can. Cr. Cas. 424, 
affirming 11 Que. K.B. 477, 6 Can. Cr. Cas. 241 ; and see R. v. Roberts, 
14 Cox C.C. 101, as to the presumption of due appointment of an official 
acting as a de facto tribunal. The proceedings may l>e one held either 
in a court or other tribunal referred to in sec. 171 or under the authority 
of such court or tribunal and the evidence given by affidavit or otherwise 
(sec. 170) is included. Rut where a commissioner for taking affidavits 
himself exercises no judicial functions, it would seem to be an answer 
to a perjury charge that the affidavit was not «>f a class which his 
commission empowered him t.o lake. R. v. McIntosh, 1 Hannay N.B. 
372. A different class of case is that where a court registrar or ex 
aminer is deputed to take evidence and after swearing the witness leaves 
the room while the examination is being taken in presence of counsel 
and taken down by an official stenographer. It would seem that, at 
least where no objection was raised to proceeding with the examination 
in the absence of the examiner, the proceeding would be a judicial one 
as to which perjury would lie, but the contrary was held by Clement, .1.. 
in R. v. Rulofson (1908), 14 B.C.R. 79, 14 Can. Cr. Cas. 253.

Proof of the judicial proceeding]—Where the proceeding is a pre
liminary enquiry in a criminal matter based upon a sworn information, 
the information itself is to tie produced on the perjury charge to prove 
that the preliminary enquiry was a judicial proceeding. R. v. Farrell. 
20 O.L.R. 182, 15 Can. Cr. Cas. 283; R. v. Drummond (1905), 10 O.L.R 
MS, i" O*. <'. Cm MS; B. Ma, 14 Cox r I 
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If the information haa been loat or destroyed, that fact ia to be 
established to let in secondary evidence of it, and the oral testimony 
of the magistrate will be insufficient to prove the preliminary enquiry 
as a judicial proceeding without production of the information or 
proof of its lose. R. v. Farrell, 20 O.L.R. 182, 15 Can. Cr. Cas. 283, 
and see R. v. Grave», 16 Can. Cr. Cas. 336.

If the trial in a summary conviction matter was not based upon a 
written information or other formal record the proceedings have then 
necessarily to lie proved by oral testimony, e.g., the evidence of the 
magistrate and his clerk, each speaking with the aid of his notes of 
the proceedings taken at the trial. R. v. Yaldon, 17 O.L.R. 179, 13 
Can. Cr. Cas. 489; but if the proceeding was a summary trial of an 
indictable offence under Fart XVI, under which a formal record was 
essential, the record must l* produced. R. v. Legros, 17 O.L.R. 425, 
14 Can. Cr. Cas. 161.

Where perjury is alleged in respect of a trial upon an indictment, 
the indictment and the formal record, or in lieu thereof a certificate 
under Code see. 979, containing the substance and effect of the indict
ment and trial, must he produced; it is not sufficient to put in merely 
the evidence of the court stenographer and the evidence of the clerk 
of the court and his notes of the proceedings. R. v. Drummond, 10 
O.L.R. 546, 10 Can. Cr. Cas. 340.

In addition to the provision of Code sec. 979, permitting proof of 
the record upon an indictment by a statutory cert ideate of its sub
stance and effect, a certified copy of any proceeding or record is admis
sible under secs. 23 and 28 of the Canada Evidence Act, if ten cleai 
«lays' notice has l»een given of the intention to use it, R.8.C, 1906, ch. 
145; ami see sec. 34 of that Act.

Terjury by making false statement under oath within Canada. 
False oath, ele„ In verltieatlon of statement.- Subscribing 
affirmation as affidavit.

172. Every one is guilty of perjury who,—
(a) having taken or made any oath, affirmation, solemn 

declaration or affidavit where, by any Act or law in 
force in Canada, or in any province of Canada, it 
is required or j>ermitted that facts, matters or things 
lie verified, or otherwise assured or ascertained by 
or upon tlie oath, affirmation, declaration or affidavit 
of any person, wilfully and corruptly, upon such 
oath, affirmation, declaration or affidavit, depones, 
swears to or makes any false statement as to any 
such fact, matter or thing; or,
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(b) knowingly, wilfully and corruptly, upon oath, affirma
tion or solemn declaration affirms, declares or deposes 
to the truth of any statement for ho verifying, 
assuring or ascertaining any such fact, matter or 
thing, or purporting so to do, or knowingly, wilfully 
and corruptly takes, makes, signs or subscribes any 
such affirmation, declaration or affidavit as to aay 
such fact, matter or thing, if such statement, affidavit, 
affirmation or declaration is untrue in whole or in 
jwrt.

Origin)— Sec*. 172 and 175 possibly overlap. Bee. 172 (sec. 148 of 
the Code of 1892) ) is taken from older statutes of Canada, R.8.C. 1886, 
i h. 154, while see. 175 of the Code is taken from the English draft Code, 
see. 122. These two sections in the Crim. Code probably mean the 
same thing. One has the words “wilfully and corruptly,” the other 
by reference to sec. 170 has the words “such assertion being known 
to the witness to lie false.” R. v. Morrison (1916), 26 Can. Cr. Cas. 
26 at 28.

” Wilfully and corruptly "]—The word “ wilfully ” has lieen held to 
mean '* intentionally ” under the English Perjury Act of 1911. R. v 
Ryan, 10 Cr. App. R. 4. The form of indictment or charge will lie 
validated under secs. 852 or 1152, if the offence is stated in su list ance 
in |Mipular language sufficient to give the accused notice of the offence 
intended or by following the statutory form (Code form 64), which 
furnishes two examples of the manner of stating the offence of per
jury. R. v. Morrison (1916), 26 Can. Cr. Cas. 26, in which R. v. Cohn. 
.'10 N.8.R. 24(1, 6 Can. Cr. Caa. 286 is explained, and R. v. Uemge, 25 
N.C.R. 276, 8 Can. Cr. Cas. 401 (as to Ike form of a charge of theft), is 
specially referred to.

“Knowingly, wilfully and corruptly” (sub-sec. (5).^—Where it 
alleged in the indictment or charge following Code form 04 that the 
accused " committed perjury” by falsely swearing, etc., that state
ment is to lie understood as if the words “ wilfully and corruptly ” (sub 
sec. (al) or “ knowingly, wilfully and corruptly ” (sub-sec. (6), had lieen 
inserted. R. v. Morrison (1916), 26 Can. Cr. Cas. 20, per Harris, J. 
( N.8.), and see R. v. Skelton, S Terr. L.R. 58, 4 Can. Cr. Cas. 407, R. \ 
Yee Mock (1912), 4 W.W.R. 1242 (Alta.); R v. Yaldon. 12 Can. Cr. 
Cas. 489, 17 O.L.R. 179 ; George v. The King, 25 8.C.R. 270, 8 Can. Ci 
Cas. 401.

Special provision os to form of indictment]—See sec. 802 and see 
sec. 852; R. v. Cehon, 6 Can. Cr. Cas. 286, 26 N.8.R. 240; R. v. Mor

ISIS M X 0 ft Ml If Cm Cl ft. e. Tee M
Can. Cr. Cas. 400.
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Ontha under federal hue]—Where mi iiHtli at identity authorised to 
Iw administered to mi “elector," thi» include» a person presenting him 
self a» au elector though he may not Iw such in fact. R. v. t'hainlwr- 
lain, 111 Man. R. 261 (under 1 lie Dominion Kleotions Act).

Oath« required or permitted under provincial law]—Hoc K. v. Mur 
rinoii (11116), 411 N.8.R. 446, 26 Can. Cr. Oas. 26 (an to falae oath» at 
a municipal election). R. ». Morne» (1907), 12 Can. Cr. Cas. 145.

Punishment]—See note to sec. 175.

Making false minim II out of the preilace bet within Canada.

173 Every person who wilfully and corruptly makes any 
false affidavit, affirmation or solemn declaration, out of the 
province in which it is to be used hut within Canada, before any 
|iersoii authorized lo take the same, for the purpose of being 
used in any province of Canada, ia guilty of perjury in like 
manner as if such false ultidat it, affirmation or declaration were 
made More a competent authority in the province in which it 
is used or intended to he used.

Origin]—Hoc. 149. Code of 1892 ; B.8.C. 1886, ch. 154, sec. 3.

Penally for perjury or subornation. Increased la certain cases.

174. Every one is guilty of an indictable offence and liable 
lo fourteen years’ imprisonment who commits jierjury or subor
nation of perjury.

2. If the crime is committed in order to procure the conviction 
of a person for any crime punishable by death, or imprisonment 
for seven years or more, the punishment may lie imprisonment 
for life.

Origin]—Code of 1892, esc. 146.
Evidence on a perjurii trial]—Subject to the provisions made by 

federal law the laws of evidenee in force in the province in which such 
proceedings are taken, apply. Can. Kvid. Act, see. 35.

A witness present at the trial when the alleged perjury was com 
mitted may Is- called to state from recollection the evidence given by 
the accused. It will lie sufficient if the witness can state with certainly 
that wliat he relates was all the evidence given by the accused on the 
point regarding which imrjtiry is charged and that the accused said 
nothing to ipialifv it, although lie is nnalde to state in effect all the 
evidence which the accused then gaie. R. ». Rowley. I Mood. Ill; 
R. v. Miintnn, 3 fi. 4 P. 498; R. ». Ilrowne, .1 V. & P. 572.
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Besides proviug the whole of what ia set out iu the indictment as 
having been falsely sworn to, the prosecution should prove the evidence 
connected with and necessary for the explanation of the alleged false 
evidence. R. v. Jones, Feake 51; K. v. Dowlin, Peake 227. But state 
month made by the judge presiding when the alleged perjury waa com 
mitted are not admissible. K. v. Britton, 17 Cox C.C. 627 ; nor are the 
judge's notes except for the purpose of refreshing his memory when 
called as a witness. R. v. Child, 5 Cox C.C. 197 ; R. v. Morgan, 6 Cox 
C.C. 107.

The finding of fact by the tribunal before which the alleged per 
jury was committed is not proof of that fact on the perjury trial. 
R. v. Good fellow, C. A M. 569.

The prosecution may in some cases be entitled to prove special facts 
to show that the deposition of the accused in a civil proceeding was 
false. Downie v. The Queen, 15 8.C.R. 358.

The accused charged with perjury on a civil trial, may put in other 
parts of his depositions then given, and eo explain or qualify the 
alleged false statement. R. v. Coote (1903), 10 B.C.R. 285, 8 Can. Cr. 
('as. 199. lie may also under some circumstances be entitled to put 
in the pleadings in the case to which he was a party. R. v. Ross, 1 
Montreal L.R. 227.

Depositions before a magistrate holding a preliminary enquiry not 
being before a court of record may lie explained by the defence on 
a charge of perjury brought thereon by showing that other statements 
were sworn to, but not transcribed by the magistrate. R. v. Praailoski, 
15 B.C.R. 29, 16 Can. Cr. Oaa. 139; and see R. v. Yaldon, 13 Can. Cr. Cas. 
489, distinguishing R. v. Drummond, 10 O.L.R. 546.

And a false statement under oath before a magistrate on ordering 
or refusing to order a recognisance to keep the peace because of threats 
(Code sec. 748), sub-sec. 2), may be proved by oral testimony supple 
menting the notes taken by the magistrate. R. v. Doyle (1906), 12 Can 
Cr. Oaa. 69.

Where the different allegations of perjury are contained in the one 
affidavit, the judge is to consider each charge with reference to the 
other allegations in the affidavit, ami to weigh the statements as a 
whole in arriving at a conclusion as to the guilt or innocence of the 
prisoner on a trial without a jury. R. v. Cohn, 36 N.8.R. 240, 6 Can. 
Cr. Caa. 386.

One well-established requirement in the .trial of an indictment for 
perjury alleged to have been committed at the trial of an indictment, is 
the legal proof of the trial at which the alleged perjury was com 
mitted. Another, equally well established, is that such trial being mattvi 
of record, it is to be proved by the production of the record of tin- 
former trial, that is to say, the sworn or exemplified copy of the indict 
ment and of the verdict and judgment thereon, or by some authoritatixe 
document which the law has declared to be a sufficient substitute lue
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for. Kuscoe's CrÎJU. Kvid. lltli od. (189U), pp. 804, 812; Regina v. Coles. 
10 Cox C.C. 165; Arch. Crim. Pleading and Kvidencc, 22ml cil. (1000), 
p. 1012; R. v. Drummond, 10 Can. Ci. Can. 240, 10 O.L.tt. 540.

Tu simplify the proof iu nuch cases il lias long bee* the law, as il 
now btandb in hcc. V70 of the Crim. Code, thaï " A «erlitleate voulainiug 
the substance and effect only, omitting the formal part, of the indict 
ment, ami trial for any offence, purporting to l>c signed by the clerk 
of the court or other officer having the custody of the iccords of the 
court whereat the indictment was tried, or among which such indict
ment has l>oon tiled, or by the deputy of such clerk or other officer, 
shall, upon the trial of an indictment for perjury or aubornatiou of 
perjury, be sufficient evidence of the trial of such indictment without 
proof of the signature or official character of the person appearing to 
have signed the same.”

Where the alleged perjury is assigned as having been committed 
liefore the same magistrate as is trying the charge, the formal record, 
if any, must be proved; the case is not to be disposed of upon the 
magistrate's recollection of the prior proceedings and evidence, as to 
which the magistrate has not been called to testify as he might In' 
where there is no formal record. R. v. Logruti, 17 O.L.R. 425, 14 Can. 
Cr. Cas. 161. R. v. Graves, 16 Can. Cr. Cas. 236; R v. Farrell, 20 
O.L.R. 182, 15 Can. Cr. Cas. 287; R. v. Drummond (1905), 10 O.L.R. 
546, 10 Can. Cr. Cas. 340; R. v. Graf, 15 Can. Cr. Cas. 200.

The magistrate holding a summary trial in respect of alleged perjury 
committed at a prior trial before himself is to be guided solely by the 
evidence and demeanor of witnesses at the perjury trial without regard 
to unproved demeanor of witnesses at the prior trial, although he may 
himself be able to recall the latter to his mind. R. v. Ijegros, 17 O.L.R. 
425, 14 Can. Cr. Cas. 161.

Corroboration]—Sec. 1002 (c) requires corroboration "in some 
material particular implicating the accused."

The corroboration required is as to the falsity of the prior sworn 
statement. Peterson v. The King, 55 8.C.R. 155, [19171 3 W.W.R. 345, 
28 Can. Cr. Cas. 332, affirming R. v. Peterson, [1917] 1 W.W.R. 600. 
27 Can. Cr. Cas. 3.

It is not, however, imperative that there should l»e two witnesses to 
disprove the fact sworn to by the accused, for if any other material 
circumstance lie proved by other witnesses in confirmation of the wit
ness who gives the direct testimony of perjury, it may turn the scale 
and warrant a conviction. R. v. Lee, 3 Russell cm Crimes, 5th cd. 72. 
Two witnesses are not essentially necessary to contradict the oath on 
which the jierjury is assigned, but there must. 1m» something more than 
the oath of one to show that one party is more to be lielieved than 
the other. Reg. v. Monitor (1852), 5 Cox C.C. 543; 3 Cur. & Kir. 
•36. Ami it has been hold that a letter written by the amised un 
I no lie-ling his statement upon oath would l*o sufficient to make it
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unnecessary to have u second wit nés* where the sworn statement Iuin hem 
disproved by one wit nous. Hex. v. Mayhew, 6 Car. & H. 315.

Corroboration on a eharge of perjury may lie fourni in tlie teatimom 
wliieh the accused gives in his own defence in which he tpialificd his 
prior sworn statement on which the perjury was assigned. R. v. Nash,
6 W.W.R. me, 7 Alta. L.R. 449. 2* W.L.R. 960, 23 Can. Cr. Cas 
38; appeal to Supreme Court of Canada dismissed. K. v. Nash, 8
w.w.r. ess.

The corroborât ion need only go to the truth or falsity of the 
fact sworn to, and not to the circumstance of knowledge of want of 
authority on the part of a person with whom as agent the accused 
claimed he contracted and which if true would absolve him from tho 
perjury charge. R. v. Nash, supra.

When an indictment for perjury containing several assignments 
and a general verdict of guilty is returned, though one assignment is 
clearly not proved by reason of the want of corroboration, the Court 
will (piash the conviction. R. v. (laskell (1912), 8 Cr. App. R. 103.

On a charge of sulioniation of perjury the corroboration nocassan 
to sustain a conviction may In- afforded by the facts and circonstances 
of the caw. Rex. v. Threlfall, 10 Cr. App. R. 112. 119141 W N. 166

Adding fine to imprisonment]— See sec. 1035. Both imprisonment 
and a fine may la? imposed, but a fine in lieu of imprisonment is not 
permissible as the maximum imprisonment is more than five years. (Her 
1035). R. v. Legros (1908), 17 O.L.R. 425, 14 Can. Cr. Can. 161.

Perjury at common low]—It has always lieen an offence at common 
law for a witness upon oath in a judicial proceeding, liefore a court of 
competent jurisdiction, to give evidence material to the issue, which lie 
believes to be false. The common law, however, stopped there and took 
no notice of false statements, whether made upon oath or not, made 
under other conditions. The perjury had also to la* in a judicial pro
ceeding liefore a competent tribunal. R. v. Townsend, 10 Cox C.C. 356; 
R. v. Row (1864), 14 U.C.C.P. 307. And it was therefore formerly tin 
law that false evidence given upon an examination in the absence of 
the authority competent to hold such examination was not perjury. 
R. v. Lloyd. L.R. 19 Q.H.Î). 213; R. v. Gibson, 7 Revue Legale (<ju« 
573. The witness must also have lieen a competent one. R. v. Bake 
[ 18951 1 g.B. 797: R. v. Clegg. 19 L.T. 47. The statutory offeacc 
under the Code is much more extensive.

Statutory perjury in a judicial proceeding]— 8ec secs. 170-173.
Other false oaths or ntatementn in authorized proceedings | Her 

secs. 175-176.
Fnrmalitù h of indict ment]—Hee sees. 859 and S62, 852-856, 864.
Knowledge on the part of the defendant of the falsity of the state 

monta charged to ha\e lieen made by him is not a necessary allegation in 
the charge. Hee. 852 of the Crim. Code provides that a count shall hr
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sutlicicnt if it continus, iu substance, u statement that thy accused has 
committed some indictable offence therein specified. Hy sub-sec. 2 such 
statement max la* made in popular language without any technical 
averments—and the form (») iu form l>4 in the schedule clearly shows 
I hat it is not necessary to aver such knowledge on t he part of the 
accused. A count in un indictment for perjury is not open to objection 
lieeause it charges that the accused made more than one false state 
ment in the same affidavit, or in the course of his evidence upon a 
certain trial ; ( Rex x. Huloinou, Kyan A Moody, 252; K. v. Yet* Muck, 4 
W.W.R. 1342, 21 fan. Cr. fas. 400, 13 D.L.K. 220. liishop's Criminal 
Procedure, 2nd ed., sec. 010 it aeq.).

It has been held that a charge that the defendant falsely swore 
that a sum of money had not ln*en paid to him was ..ot supported 
merely by proof of payment to a firm of which he was a mendier and 
not shown to have reached his hands. K. v. Colin, 30 N.H.R. 240. If it 
were intended to prove that the accused knew of the payment and had, 
notwithstanding such knowledge, corruptly and with intent to mislead, 
sworn that the payment had not been made, this should have Ik-en 
alleged in the indictment or charge ; R. v. folia, supra. ; but it would 
seem that if it Is* a necessary inference from what is alleged in the 
indictment, apart from the formal conclusion that the act constituted 
|*erjury, that there were the necessary ingredients of the offence, the 
indictment would lie xalid. R. v. I tain (1877), Ramsay's Cases (tjue.) 
102; R. v. Hownes, Ramsay's Cases ((jue.) 102; R. v. Coote ( 1003), 10 
It.C.K. 285; R. v. Doyle (190ti), 12 fan. Cr. fas. 00; Code form 04. 
examples (d ) and (e).

The statutory mode indicated by Code form 04 may lie followed in 
ilescribing the offence “in the cases thereby provided for"; (’ode see. 
1132; and may lie varied to suit the case and still have the lienefit of 
validation under that section. R. v. Yee Mock (1013) 4 W.W.R. 1342, 
21 fan. Cr. Cas. 400.

A charge based on evidence taken liefore a coroner and n jury will 
not lie quashed lieeause it referred only to the coroner, and made no 
mention of the coroner’s jury, as the accused was furnished with such 
reasonable information as not to lie deceived as to the offence with 
which he was lieing charged. R. v. Thompson (1805), 2 Terr. L.R. 383, 
385. Code secs. 852, 863. The count might have lieen amended if the 
court was of opinion that the accused had lieen misled or prejudiced 
in his defence. Code sec. 880 ; R. v. Thompson, supra.

The exact words of the falsi* statement in testimony taken vira voce, 
need not lie set forth in the indictment; the charge may lie properly 
stated by summarizing what was in effect the false evidence, and 
s|iecifying the tribunal and the time and place of the alleged perjury. 
R. v. Legros, 14 fan. Cr. fas. 161, 17 O.L.R. 425.

Regularity of proceeding* in which faUe teatimony given]—Now that 
it is immaterial whether the witness accused o* perjury was a competent
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witness or not, and whether his evidence was admissible or not 
(sec. 171), and whether his evidence was material or not (see. 170), it 
would be unreasonable if the accused's guilt or innocence of the crime 
of perjury were dependent upon whether the proceedings in which the 
testimony was given were or were not instituted in the manner provided 
by the enactment. R. v. Yaldon, 1.1 Can. Cr. Cas. 489, at 490; and set* 
sec. 171.

Perjury in a pemiiug cù'il Mtios]—In the case of The Queen v. 
Ingham (1849), 14 Q.H. .190, 19 L.J.M.C. 09, wherein it. was sought 
to compel two justices of the jieace to proceed with and hear an in 
formation charging one Browne with perjury, Coleridge, .1., said:— 
“ The question is, whether, having exercised a discretion in the matter, 
we think the justices were wrong, and should now l>e compelled to 
proceed. It is enough to snv that there is abundant reason for thinking 
that the course they have taken is the most likely to answer the ends 
of justice, and is full of convenience. Here the very party against 
whom the witness gives evidence in a pending suit, comes and seeks 
to destroy that evidence by convicting the witness of perjury. Surely 
such a proceeding can only be for the purpose of preventing justice." 
Chief Justice Hagarty in Chadd v. Meagher (1874), 24 U.C.C.P. 54, at 
p. 58, in delivering the judgment of the Court said:—“VYc find in the 
cases a strong disapproval expressed of the practice of indicting parties 
or witnesses for alleged perjury in a civil suit, while proceedings a* 
still pending." These two cases were approved and followed in R. v. 
Thickens, 11 Can. Cr. Cas. 274, in which the court refused to hear a 
criminal charge of perjury alleged to have taken place on a preliminary 
examination for discovery in a civil action until after the action itself 
had been tried; and see R. v. Cohn, 38 N.8.R. 240.

Proof that the false oath woe in a judicial proceeding]- Ht* sec. 171.
Summary trial]—8ec secs. 776, 777.
Prosecution directed by the court of record before which perjury 

was committed]—Bee sec. 870.
Children under 14 years]—Bee sec. 18; R. v. Car very, 11 Can. Cr

Can. 331.
Perjury in evidence given through interpreter]—It is suflivient that 

the interpreter stated all that was material of what the foreigner had 
deposed to in his native language without translating every word. K. v. 
Bogh fling (1913), 18 B.C.B. 323, 24 W.L.B. 941, 21 Can. Cr. Gas. 323

Plea of previous conviction or acquittal]—Hoe secs. 905-909, 982 
R. v. Quinn. 11 O.L.R. 242. V» Can. Cr. Gas. 412.

Punishment for statutory perjury in a non-judicial proceeding]— 
See note to sec. 175.

Extradition]—Perjury is extraditable with any fltate of the United 
States in which the imputed perjury is a crime in that. State as well 
as in Canada. Ee Collins, 11 B.C.B. 436, 10 Can. Cr. Gas. 70, 73 and 80
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Several false statements in one trial]—A conviction on nummary 
trial for perjury may include several false statements made in the 
course of the one trial and those may he treated as one offence and the 
one penalty applied on a conviction for perjury in respect of all the 
false statements. R. v. Yee Mock (191.8), 4 W.W.R. 1342. Even if 
each false statement should constitute a distinct offence, that would not 
invalidate a summary trial conviction in which he is found guilty of 
each. R v. Yee Mock, 4 W.W.R. 1.842, 1.344, 21 Can. Cr. Can. 400.

Per jura as a contempt of «w rlj--Perjury is punishable as a con
tempt of court when committed i of ore a court of record. R. v. Evans. 
( 1915), X W.W.R. 444, 21 B.C.R. 322. But not only must the specific 
charge he distinctly stated if the witness is to lie dealt with summarily 
for contempt, hut lie must lie given an opportunity of giving reasons 
against summary measures and of answering the charge. Ibid.; Exporte 
Chang llang Kiu |I909] A.C. 312, LJ.P.C, 89; Ke Pollard, L.R. 2 
P.C. 106.

False oaths la extra*judicial proceedings.

175. Kverv one is guilty of an indictable offence and liable 
to seven years' iinpiisonmvnt who, being required or authorized 
by law to make any statement on oath, affirmation or uolemn 
declaration, thereu|M>n makes a statement which would amount 
to perjury if made in a judicial proceeding.

OriftinJ—Code of 1892, sec. 147 ; English Draft Code, sec. 122. Bee 
note to sec. 172.

“Judicial proceeding"]—Kee definition in sec. 171, sub-sec. (2).
Formalities of indictment]--Bee secs. 859 and 862, 852-856, 864.
“ Which would amount to perjury," etc.]—Bees. 170-171 deal with 

the elements of perjury in a judicial proceeding ; sec. 172 declares that 
the making of certain false oaths in non-judicial proceedings shall he 
perjury, while see. 176 applies to statements or declarations which arc 
not under oath and are not necessarily under affirmation or solemn 
«levlaration so as to come within the purview of sec. 175. There appears 
to tie an overlapping in secs. 172, 175 and 176, and it appears to he 
arguable that offences under soc. 172 are to bo punished under sec. 175 
only, and so by implication to limit the penalty of sec. 174, sub-sec. (1) to 
cases where there is a judicial proceeding as defined by see. 171, sub
Sec. (£).

Intent to mislead]- There must have bean an intent to mislead in 
like manner to the intent necessary to constitute perjury by a false 
oath in a judicial proceeding ; R. v. Skelton, 3 Terr. L.R. 58, 4 Can. Cr. 
Cas. 467; but whether the intent to mislead must lie alleged in the 
indictment may depend on the nature of the particular charge ; R. v.

176



I $176 J Cm min ai. Cook (Part IV)

Skelton, supra; R. v. Rinclair, 12 Can. Cr. Cm. 20; and see R. v. Yaldon, 
17 O.LJl. 17», 13 Can. Cr. Cas. 4*9; R. v. Legros, 14 Can. Cr. Cm. 164; 
R. v. Farrell, 20 OXJl. 182, 16 Can. Cr. Cm. 283; R. v. Yee Mock, 4 
NV. W R. 1342, 21 Can. Cr. Cm. 400, R. v. Lee Chu, 14 Can. Cr. Cm. 322; 
R. v. Doyle, 12 Can. Cr. Cas. 6».

“ Kequtnd or authorized by law”)—These words may lie contrasted 
with the language of sec. 176—'* permitted by law to make any state 
ment, etc. I adore any olHeer authorised by law to jieiiuit it to Ihi made 
lief ore him/' etc. See. 176 appears to lie aimed at statutory declare 
lions uiuler the Canada Evidence Act when made purely voluntarily 
and not lieeause of the declaration I icing a legal necessity for any 
purpose. Sec. 175 with its more onerous penalty might Is- applied if 
the statutory declaration were a legal necessity under some other statute, 
although pro forma a declaration under the Canada Evidence Act. There 
is a diversity of judicial opinion as to whether the person making n 
statutory declaration can lie said to Ik* “ required or authorised by 
law" to make it menly lK*cause the furnishing of such a declaration 
had by contract I icon made a condition precedent to a right of action 
in the courts. Stuart, «)., in K. v. Nier (1915), » W.W.B. 936, thought 
it could, while Heck, d., was of the contrary opinion. Harvey, C. J., Mid 
Scott, J., supported the conviction in that case on the ground that it 
was a good conviction for an offence under sec. 176, in respect of a 
declaration which, under sec. 36 of the Canada Evidence Act, the de
fendant was permitted to make Ik*tore a notary. On a criminal trial 
before County Judge Wilson, in British Columbia, R. \. Phillips (1908), 
14 B.C.R. 194, 14 Can. Cr. Cas. 239. it was held in effect that the 
statutory permission for the notary or other official to receive the 
declaration necessarily means that the declarant is “ authorised by law " 
to make a declaration. That decision is, however, o|k*ii to question in 
view of the decision in R. v. Nier, supra.

Corroboration)—The statutory requirement of corrolniration as to 
perjury (Code sec. 174), was held, in R. v. Phillips, 14 B.C.R, 194, 14 
Can. Cr. Cas. 239, not to extend to a false statutory declaration punish 
able under sec. 175.

Paine statement* le extra-judicial proceedings.
176 Every one is guilty of an indictable offence and liable 

to two years' imprisonment who. upon any ocesiion on which 
he i-« fiermitted bv law to make any statement or déclarai ion 
liefore any ofth-er authorized by law' to permit it to he made 
lief ore him, or before any notary public to In* certified by him 
as such notary, makes a statement which would amount to )>or- 
jury if made on oath in a judicial pris-eeding.

Oriçin)—8ec. 150, Code of 1892.
Formalities of indictment)—Roc secs. 859 and 862, 852 856, 864.
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Authorized by law to permit it to be made ”]—Hev note to sec.
175.

Corroboration]—The offence under see. 176 is not perjury within 
sec. 1002 as to corroboration for the offence of “perjury, aee. 174.”

Faite statutory declarationJ —Hee note to see. 175.
*'// made on oath in a judicial prooffdinff ”1 Nee seen. 170, 171, 

174.

labrlrallng evidence.

177 Every one is guilty of an indictable offence and table 
lo seven years* imprisonment who, with intent to mislead any 
court of justice or person holding any such judicial proceeding, 
fabricates evidence by any means other than perjury or sultor- 
nation of perjury.

Origin 1 - Roc. 151, Code of 1802.
Formalities of indict meuf]—See secs. 851» and 862, 852-856, 864.
Inciting to give faite evidence)—It is a common law misdemeanor to 

incite a witness to give purtieular evidence where the inciter does not 
know whether it lie true or false. F.x parte Overton, 2 Rose 257. This 
offence differs from suliornatioii in that it is not necessary to prove 
that the evidence was in fact given, or was false to the knowledge of 
the witness. Archliold O. Kvid., 1011». And by Code see,. 70 every one 
who counsels or procures another to lie a party to an offence is a party 
to every offence which that other commits in consequence of such coun
selling or procuring, and which the person counselling or procuring 
knew, or ought to have known, to lie likely to lie committed in consequence 
of such counselling or procuring.

The offence is complete if the evidence is fabricated with intent to 
mislead a judicial tribunal even if the evidence is not used. K. v. 
Vreones (1891), 1 Q.B. MO; 17 Cox C.C. 267; 60 LJ.M.C. 62.

Summary frwif]—Hee R. v. Harding (1918), 13 O.W.N. 37.
Dissuading wit nett from giving evidence]—Hee sec. 180.

< ••M-pirlnK la bring false accusations.

178 Every one is guilty of an indjetable offenee who coil- 
spires to proMH'Utc any jiersoii for any alleged offence, knowing 
such jierson to lie innocent thereof, and shall lie liable,—

(a) to imprisonment for fourteen years if such person 
might, upon conviction for the alleged offence, he 
sentenced to death or imprisonment for life;
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(M to imprisonment for ten veers if sneh person might, 
upon conviction for the alleged offenoe, he sentenced 
to imprisonment for any term leas than life.

UrijlMl—Hcc. 15L\ (Null' of 1R02.
Other cnsspwucwx] As to conspiracy lo defraud, ho1 Ciuie ns-. 444, 

and conspiracy lo conmiil mi iiolictaMc offence, sec. 571, and Hole to 
the latter sect ion on the stiliject of conspiracies generally.

tdailalslerla* oalhs sIthuat authority. — Exceptions.

17fl Kvery justice or other |iersnii who administers, or cane's 
or allows to Is* administered. or receives, or causes nr allows to 
lie received, any oath or affirmation touching any matter or 
thing whenstf such justice or other person has not jurisdiction 
or cognizance hy some law in force al the time In'ing, or not 
authorized or required hv any such law, is guilty of an indictable 
offence and liable lo a line not exceeding fifty dollars, or to 
imprisonment for any letu not exceeding three months.

8. Nothing in thi section contained shall la1 construed to 
extend to any oath or affirmation before any just its1 in all) 
matter or thing touching the preservation of the peace, or the 
prosecution, trial or punishment of any offence, or to any oath 
or affirmation reipiiml or authorized by anv law of Canada, 
or hv anv law of the province wherein such oath or affirmation 
i< received or administered, or is to he used, or to anv oath or 
affirmation, which is required or authorised hy the laws of any 
foreign country to give validity to an instrument in writing 
or lo evidence designed or intended to lie used in such foreign 
country.

Origin)—Hoc. 15.1, Code of 1*92; R.ft.C. ISSU. eli. 141, see. 1.
Affirmation inrtrarl of noth ] See Canada Evidence Act. see. 14.
Kriysislfes of ns " affiAnrit ”1—In 1 ltaeon's Abridgment 124, an 

" affidavit M is defined as " An oath In writing signed hy the party de 
fuming, sworn ls*fnre and attested hy him who hath authority to admin 
ister the same," an<l see Moxley t Whit sty's Law Dictionary, quoting 
2 Stephen's Commentaries; The Annual Practice (l!M5), at page ffi»t

In Phillips v. Prentice, 2 Hare 542, 12 L..I. Ch. p. 497 (1A48), fiii 
James Wigram, V.-C, held that the omiaaion in an affidavit of the word 
"oath" or some ispiivalent expression is not cured hy the jurat repre 
senting it as ** sworn." R. v. Marshall (11115), 24 Can. Cr. Cas. 1R0, 
31 W.L.R. 702, is to the same effect.
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forreptiig wllieia. Corrupting Juryein.- Aeeeptleg bribe*.
Wilfully obstructing course «I Justice.

180. Kvery one i* guilty of an indictable offence and liable 
lo two year** imprisonment who.—

(#i) dissuades or attempts hi dissuade any person by threats, 
bribes, or other corrupt means from giving evidence 
in any cause or matter, civil or criminal; or,

(/») influences or attempts to influence, by threat* or hrilie* 
or other corrupt means, any juryman in bis conduct 
as such, whether such |ierson has liecii sworn as a 
juryman or not; or.

(r) an-epts any bribe or other cornipt miisideration hi 
abstain from giving evidence, or on account of his 
conduct as a juryman ; or,

(d) wilfully attempts in any other way to obstruct, pervert 
or defeat the course of justice.

Origin]— Re<\ 154. Code of 1892; R.R.C. IMS, rh. 17.1, sec. 10, a* 
to clauses (b) and (e).

Wilfully attempts]—Compare as to the meaning of “ wilful," sec. 
L'K5 a* to " wilful misconduct ” and " wilful neglect " under the latter 
«cction. A conviction for “ unlawfully " committing an act does not 
sufficiently charge that the act was "wilfully" done to constitute an 
offence under a statute which makes the latter an essential element 
of the offence. Ex parte O’Rhauglinessy, 8 Can. Cr. Cas. lift, 11 Que. 
K.B. 178. Compare see. 205 ns to wilfully doing any indecent act in 
» publie place.

Corrupt means to dissuade a witness]—If throats, brilies, or corrupt 
means are used, it is no answer that the accused lieliex’ed that the 
. videneo he sought to suppress was untrue. R. v. Silverman, 17 O.L.R. 
l’48, 14 Can. Cr. Cas. 7ft.

Clause f<i) is limited to the eases of witnesses since It is only wit
nesses who “ gix-e evidence," hut it includes a witness who has not 
lieen served with a subpœna. R. v. Lake, (1006), 0 Terr. L.R. 145, 1 
W.L.R. 144. II Can. Cr. Cas. 17.

Campetniry of tribunal]--Code sec. 180 contemplates that the person 
lo lie dissuaded from giving evidence must lie required to gix*e evideace 
iiefore a tribunal having proper authority to take the evidence; it is 
not an offence to dissuade a person from making a statement Iiefore 
n person having no authority whatex’er to take evidence. R. v. Rosen 
[1917], 1 W.W.R. 582. ft Rask. L.R. 401. 27 Can. Cr. Cas. 259.
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Special statutes us to tamperinp with witnesses]—Her < 'aiiuda Tem
perance Act, R.8.C. 1906, eh. 152, nee. 15ü; R. v. Armstrong (1966), 26 
Can. Cr. Cas. 151, .36 O.L.R. 2, 9 O.W.N. 472; R v. Lawrence, 43 U.C.Q.H.

* 164 ; R. v. Gibson, 29 N.R.R. 88; er parte White (1890), 30 N.lt.R. 12 ; 
R. v. Le Blanc, (1885), 8 Montreal L.N. 114.

Attempt /#» defeat the course of justice] -For one person to ini|tei 
sonate another mol to ad mm jury man in the place of that other is an 
interference with the course of justice punishable as a contempt of 
court. R. v. fjovv, er parte Hobbs |I916|, W.N. 30, 32 Times L.R. 238.

But where contempt is charged, the offence must la» distinctly stated 
mol an opportunity given tin* accused to answer the charge. R. v. 
Kvana, (rc Fisher) (1915), 8 W.W.R. 444, 24 Can. Cr. Cas. 125; Chang 
Hang v. Piggott [1909], A.C. 312.

If the impersonation Is» by a man not qualified to serve, a mistrial 
results. R. v. Wakefield (1918), 87 LJ.K.B. 319; R. \. Mel lor, 27 
LJ.M.C. 121, 1 Dears. & B. 468.

It is an obstruction of the course of justice to publish ncwspa)>er 
articles inducing the jury to l*e prejudiced by imputations against the 
character of a person charged with crime which would not Is* admis 
sible in evidence on his trial. R. v. Tibbits [1902], 1 K.B. 77.

A charge under sub-sec. (d) based on non-attendance to give evi
dence should indicate some reason why the attendance of the person 
who was induced by the accused to stay away was essential to the due 
administration of justice. R. v. Lake, 6 Terr. L.R. 3.45, 3 W.L.R. 244. 
11 Can. Cr. Cas. 37.

“ Any cause or matter, civil or criminal”]—These words arc suffi 
cient to cover every proceeding of whatever character in any court of 
whatever kind. R. v. Lake, supra ; R. v. Holland, 14 C.L.T. 294 ; R. v 
Leblanc, 8 Mont. L.N. 114; R. v. Cornellier, 29 L.C.J. 69; and see 
R. v. Gibson, 29 N.8.R. 88.

Conspiracies and attempts peneraltp]—8ec secs. 72, 570-573.
Ontario]—It is made by statute in Ontario the duty of the sheriff 

at the sittings of the High Court Division for trials by jury and of the 
court of general sessions of the peace to post up in the court-room and 
jury-rooms, and in the general entrance hall of the court-house, printed 
copies in conspicuous type, of sec. 180 of the Criminal Code. R.8.O. 
1914, ch. 64, sec. 112.

Contempt of court bp unfair newspaper comment]—See sec. 322.

Compounding penal actions.

181. Every one is guilty of an indictable offence and liable 
to a fine not exceeding the penalty compounded for who, having 
brought, or under colour of bringing, an action against any 
person under any penal statute in order to obtain from him any 
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penally. compounds tliv said action without order ur consent 
of the court, whether any offence lias in fact been committed 
or not.

Origin]— 8ec. 155, Code of 1892; R.8.C. 1886, eh. 175, see. 31.
Comi*omuling a criminal /nomeutionJ—An agreement to stifle or 

compound a criminal prosecution is illegal if the offence be really one 
against public order and not merely a quasi-criminal offence against a 
private party as to which the law affords the latter a remedy of pro
cedure under the criminal law. Bruce v. Western Canada Flour Mills 
Co. . Man. - 111*17! 3 W.WJL 346; Kim v. I mu, :* q.b. 371, 15 
L.J.Q.B. 359; Windhill v. Vint, 45 Ch. D. 351 ; Fisher v. Appolinaris 
Co., 44 L.J. Ch. 500, L.R. 10 Ch. App. 297 (a trade mark prosecution) ; 
Williams v. Bayley, L.R. 1 H.L. 200; Jones v. Merionethshire, etc., tiocy. 
[1892] 1 Oh. 173; Morgan v. McFee (1908), 14 Can. Cr. Cas. 308 ; 
McLatchie v. Haslam, 17 Cox C.C. 402. The rule applies not only to 
offences which were formerly felonies but to those which, although mis
demeanors only, were more particularly offences against public order 
rather than private injuries. Keir v. Lee man, supra; R. v. Mabce, 37 
U.C.Q.B. 248; Morgan v. McFee (1908), 14 Can. Cr. Cas. 308 (Ont.). 
It is not always easy to determine the line of demarcation between the 
two classes. Obtaining money by false pretenses has been held to be 
essentially a public crime not to he compromised ; Morgan v. McFee, 
supra ; but common assault being one as to which the aggrieved party 
may, at his option, take either civil or criminal proceedings, is one which 
may be compromised. Keir v. Leeman, supra. So also are trade-mark 
offences as to which the Criminal Code adds a mode of criminal prose
cution to the civil remedy previously available and gives the prosecutor 
a choice of remedies. Fisher v. Appolinaris Co., L.R. 10 Ch. App. 297. 
An offence is compounded when the agreement is made not to prosecute 
for it. R. v. Burgess, 10 Q.B.D. 141. It is important in many cases to 
ascertain whether the compounded offence was a felony or a misdemeanor 
before the abolition by the Criminal Code of the distinction between 
them as regards prosecution for the offence itself. Compounding a 
felony was illegal at common law and constituted in itself a misdemeanor 
punishable by fine and imprisonment. If reparation takes the form of 
a bargain whether with the accused or his friends that he will not be 
prosecuted, the bargain is illegal and cannot be enforced! Jones v. 
Merionethshire [1892] 1 Ch. 173. Whether an offence against a pro
vincial statute is or is not a “ crime ” so as to make its compromise 
illegal will depend on the nature of the offence and it is probable that 
the same considerations would apply as in the case of misdemeanors 
under federal law. R. v. Mabcy, 37 U.C.Q.B. 248; rc Fraser 1 C.L.J. 
326. Furthermore, the provincial law may itself declare the illegality 
of a compromise and impose restrictions and penalties. Ntewart v. 
Colonial Engineering Co. (1908), 33 Que. 8.C. 120. So the compounding

181



16MJ ClIIMINAL COWS (I'AUT IV)

of a qui tant action without the consent of the Crown or of the court 
may be prohibited by provincial law in a matter within the scope of 
provincial legislation. Laprfa v. Mass*1, 19 (jue. H.(\ -75.

It is open to the court in investigating the legality of an agreement 
by friends of the accused to make reparation to the defrauded party 
to find that it was an implied term of same that there should lx* no 
prosecution although there was no express promise. Jones v. Merioneth 
shire (18921 1 Ch. 173 affirming [18911 2 a. 587; Leggatt v. Brown 
(1899i, 30 Ont. R. 225, affirming 29 Ont tt. 530. Where the 
public have a higher interest than the i vate prosecutor be
cause of the offence lieing one against public order, and a 
true bill has been found, the private prosecutor is not without 
the leave of the court to abandon the prosecution "ven by way 
of offering no evidence. It. v. Nicholson (1899) cited ir, Archbold’s 
Cr. Phlg. (1900) 10.35 ; and if he takes money to settle he prosecution 
he may be liable to fine under the statute 18 Eli*, en. 5. R. v. Mason. 
17 U.C.C.P. 534. The aggrieved party may receive Luck the money or 
goods of which he was deprived by criminal means so long as lie does 
not agree not to prosecute. Morgan v. Me Fee (190S), 14 Can. Cr. Cas. 
308.

An agreement by third parties to pay money misappropriated by a 
trustee in consideration of the stifling of the prosecution would lie in
valid as founded upon an illegal consideration. Major v. McCraney, 
29 8.C.R. 183, 2 Can. Cr. Cas. 547. An agreement to drop a prosecution 
for malicious injury to chattels has been held to lie illegal in Alberta. 
Johnson v. Musselman [1917], 1 W.W.R. 527, 28 Can. Cr. Cas. 165.

The justice or magistrate holding a preliminary enquiry cannot by 
his assent to a compromise validate an invalid agreement. Morgan v. 
McFee (1908), 14 Can. Cr. Cas. 308.

Corruptly taking reward without bringing offender to trial.
182. Every one its guilty of an indictable offence and liable 

to seven years’ imprisonment who corruptly takes any money or 
reward, directly or indirectly, under pretense or upon account 
of helping any person to recover any chattel, money, valuable 
security or other property which, by any indictable offence, has 
been stolen, taken, obtained, extorted, converted or disposed of, 
unless he has used all due diligence to cause the offender to lx- 
brought to trial for the same.

Origin]—Sec. 156, Code of 1892; R.S.C. 1886, ch. 164, sec. 89; 
24-25 Viet. Imp. ch. 96, sec. 101.

Beceiving money to assist in recovering stolen goods]—li the person 
receives the money corruptly and with no intention to do anything for 
the detection of the thief, he is punishable under this section although
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lie liml liu sjo-cisl means of information ami did not know or pretend 
to know who the thief was. R. v. Ledbitter, 1 Mood. C.C. 76; R. v. 
King, 1 Cox C.C. 36. It ia an offence likewise to wt for the owner in 
buying back from the thief the owner’s goods without taking steps to 
have the thief prosecuted. R. v. l’ascoe, 1 Den. C.C. 156, 18 LJ.M.C. 
186.

Advertising reward and Immunity for offender. - Making use #1 
words la advertisement to like effeeU— Advertising that 
money advanced on property stolen will be paid.

183. Every one ia liable to a penalty of two hundred and 
fifty dollar# for each offence, recoverable with costa by any person 
who snea for the same in any court of competent jurisdiction, 
who.—

(«) publicly advertise# a reward for the return of any pro
perty which ha# liecu stolen or lost, and in such 
advertisement uses any words purporting that no 
questions will be asked; or,

(6) make# use of any words in any public advertisement 
purporting that a reward will be given or paid foi 
any property which has been stolen or lost, without 
seizing or making any inquiry after the person 
producing such property; or,

(c) promises or offers in any such public advertisement to
return to any pawnbroker or other person who 
advanced money by way of loan on, or ha# bought, 
any property stolen or lost, the money so advanced 
or paid, or any other sum of money for the return 
of such property ; or,

(d) prints or publishes any such advertisement.
Origin]—Sec. 157, Code of 1882 ; R.S.C. 1886, ch. 164, sec. 90.
Tine limitation|—Prosecution to lie within six months from com

mission of offence. Sec. 1140.

False declaration In respect to execution of judgment of death.
184. Every one i# guilty of an indictable offence and liable 

to two years’ imprisonment, who knowingly and wilfully sign# 
a false certificate or declaration, when a certificate or declara
tion is required, with respect to the execution of judgment of 
death on any prisoner.

Origin]—Sec. 158, Code of 1892; R.8.C. 1886, ch. 181, sec. 19.
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Escapes and Rescues.

Ilelng at large while under sentence of Imprisonment.

185 Every one iy guilty of an imlicUMv otfenve ami liable 
to two years’ imprisonment who, having been aenteneed to im
prisonment, is afterwards, and before the expiration of the 
term for whieh he was sentenced, at large within Canada without 
some lawful cause, the proof whereof shall lie on him.

Origin J—See. 159, Code of 1892.
“ Having been sentenced ”]—The fact of the sentence being in force 

when the defendant was found at large is sufficiently proved by the 
certificate of the conviction and sentence, if the judgment remains un- 
reversed, and this although it appears on the face of the certificate 
that the sentence was one which could not legally have been inflicted 
on the defendant for the offence of which according to the certificat! 
he had been convicted. R. v. Finney, 2 C. & K. 274. Where the con
viction is by justices on summary trial under Part XVI the formal 
conviction or a certified copy must be produced. R. v. Taylor, 12 Can. 
Cr. Cas. 245; Code secs. 793, 794.

Ticket of Leave]—It may be proved as a defence that the prisoner 
is at large conditionally under a license or ticket of leave or otherwise 
and that the conditions have been observed. The license issued under 
the authority of the Ticket of Leave Acts, R.8.C. 1906, ch. 150, may be 
revoked by the Governor-General either with or without cause assigned. 
R. v. Johnson, 4 Can. Cr. Cas. 178 (Que.). The revocation by the Crown 
without cause assigned does not interrupt the running of the sentence, 
and the latter terminates at the same time as it would had no license been 
granted. Ibid. ; and see as to conviction while on leave. R. v. McColl. 
21 Man. R. 552, 19 W.L.R. 515, 19 Can. Cr. Cas. 59.

Pardon]—A pardon is a good defence. R. v. Miller, W.B1. 797, 1 
Leach C.C. 74; but the sentence revives if the terms of a conditional 
pardon are not observed. R. v. Madan, 1 Leach C.C. 223 ; Aickles’ Case, 
1 Loach C.C. 390.

Juvenile delinquents]—8ee the Juvenile Delinquents Act 1908 Can. 
ch. 40, as amended 1912 Can. ch. 30, 1914 Can. ch. 39.

“ Without some lawful creuse ”]—Aside from the provisions of the 
Code, the common law rule was that the period during which a person 
under sentence was improperly at literty is nut to be counted as part 
of his term of imprisonment. R. v. Taylor, 12 Can. Cr. Cas. 245, 249 
(Alta.).
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But it would seem that if there has been arrest under a summary 
conviction, the term of the sentence will continue to run during the 
period for which the accused was removed to a hospital from the gaol. 
R. v. Peters (1918), 2!» Can. Cr. Cas. 298 (NJSL).

An order made by a magistrate for bail pending an appeal when 
in fact there was no right of appeal, does not afford a " lawful excuse." 
R. v. Taylor, 12 Can. Cr. Cas. 245 (Alta.); Robinson v. Morris, 19 
O.L.R. 633, 23 Can. Cr. Cas. 209, overruling R. v. Robinson, 14 O.L.R 
519, 12 Can. Cr. Cas. 447.

A person illegally released on bail must lie held to have known the 
law and therefore to have known that he was improperly at large. R. 
v. Taylor, supra, applying Bank of N.8.W. v. Piper [1897| A.C. 383. 
But where the granting of bail is declared illegal and a conviction is 
made in respect thereof for being unlawfully at large, the sentence for 
the offence may properly he made to run concurrently with the equiva
lent of the unexpired portion of the original sentence which is to lie 
imjiosed under sec. 196 on every one who "escapes" from custody. R. 
v. Taylor, supra; and see note to sec. 196.

Territories]—The offence under sec. 185 is within the N.W.T. Act, 
sec. 66 (d) as an escape from lawful custody, and there is no right to 
elect a jury trial where that statute is in force. R. v. Taylor, 12 Can. 
Cr. Cas. 245, 246.

Effect of escape on pending habeas corpus motion]—8eo re Bartels, 
IS Can. Cr. Cas. 59.

Isnlfttlng prisoner of war to esespe.— Assisting while at large on 
parole.

186. Every one is guilty of an indictable offence and liable 
to five years* imprisonment who knowingly and wilfully,—

(a) assists any alien enemy of His Majesty, being a pris
oner of war in Canada, to escape from any place in 
which he may be detained; or,

(b) assists any such prisoner as aforesaid, suffered to Ik* at
large on his parole in Canada or in any part thereof, 
to escape from the place where he is at large on his 
parole.

Origin]—See. 160, Code of 1892; 52 Geo. Ill Imp. ch. 156; 54-55 
Viet., Imp., ch. 69, soc. 1.

Prison-breach.

187. Every one is guilty of un indietable offence and liable 
lo seven years’ imprisonment who, by force or violence, breaks
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any prison with intent to set at liberty himself or any person 
confined therein on any criminal charge.

Origin]—Ser. 161, Code of 1892.
“frison”]—See sec. 2, sub-sec. (30), which makes this term include 

a gaol, lock-up, guard-room “ or other place in which persons charged 
with the commission of offences are usually kept or detained in custody,"

Where it is proved that a town “lock-up was constantly used as 
a place for the detention of persons arrested upon charges of criminal 
offences and that the defendant was a prisoner therein, the regularity 
of all proceedings necessary to constitute the lock-up a regularly estab
lished lock-up or prison is to be presumed. R. v. Brown, 13 Can. Cr. 
Cas. 133, 41 N.S.R. 293.

“ By force and violence ”]—where force and violence is not proved, 
the charge should be laid for an escape (sees. 189, 190, 196) or for 
unlawfully being at large while under sentence (sec. 185) or for an 
attempt to escape (sec. 571). See R. v. Haswell, Russ. & Ry. 458.

Yukon Territory]—As to summary trial in the Yukon see the Yukon 
Act, R.H.C., ch. 63 sec. 65.

Attempt to break prison.

188. Every one is guilty of an indictable offence and liable 
to two years* imprisonment who attempts to break prison, or 
who forcibly breaks out of his cell or makes any breach therein 
with intent to escape therefrom.

Origin]—flee. 162, Code of 1892; R.8.C. 1886, eh. 155, sec 5.
“ Prison "]—See sec. 2, sub-sec. (30).
“ Attempts ” to break prison]—As to attempts generally, see sec. 72. 

Doing something with intent to commit the offence is no';, necessarily 
sufficient to constitute an “attempt." R. v. Labourdette, 13 B.C.R. 443. 
13 Can. Cr. Cas. 379.

Ksrapes after conviction.— Kseaplng from prison.

189. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who,—

(ft) having been convicted of any offence, escapes from any 
lawful custody in which he may be under such con
viction; or,
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(b) whether convicted or not, escapes from any prison in 

which he is lawfully confined on any criminal charge.

Origin]—Sec. 103, Code of 1892.

“ Offence ”]—See secs. 15, 69-71. The word “offence” as here used 
is presumably restricted to offences under federal jurisdiction. The 
question whether the Prisons Act, R.S.C. 1906, eh. 148, see. 3, applied 
to an offence against an Ontario Act was discussed in Robinson v. Morris, 

I Om Oi * :i- m, in iklA k MImn, ii OX 1 
519, 12 Can. Cr. Cas. 447 was overruled, but the court found it unneces
sary to determine that question, as, whether it applied or not, the 
plaintiff was not entitled to count as a part of his sentence under an 
Ontario law, the time during which he had l»een allowed out on bail 
after conviction and before his arrest, on a warrant of commitment ; 
and this would be so whether or not the allowance of bail under the 
circumstances was illegal.

“ Escapes ”]—“ An escape is where one who is arrested gains his 
liberty before he is delivered by due course of law (Termes de la Ley) 
Russell on Crimes and Misdemeanours, 7th ed., vol. 1, p. 555. “ It is
. . . .criminal in a prisoner to escape from lawful confinement on a 
criminal charge though no forex; or artifice be used on his part to effect 
such purpose. Thus, a prisoner is guilty of a misdemeanour if he goes 
out of his prison by license of the keeper (Attorney-General v. Hobert 
(1631), Cro. Car. 210), without any obstruction . . . or if he escapes 
in any other manner, without using any kind of force or violence:” 
Russell on Crimes and Misdemeanours, 7th ed., vol. 1, p. 555; (quoted 
in R. v. Rapp, 23 Can. Cr. Cas. 203 at 208), and see R. v. Nugent, 11 
Cox C.C. 64. Code sec. 185 provides specially for the offence of a 
convicted person under sentence “ lieing at large ” without some lawful 
excuse.

“Prison”]—See see. 2, sub-sec. (30).
Bail]—The escape of an unconvicted person held in prison to answer 

a charge of theft is a bailable offence along with such charge ; the 
recognizance may be conditioned to suit the impending trials of several 
offences before different tribunals. R. v. Drake (1918) 29 Can. Cr. Cas. 
174. per Russell, .1 ( N.S

Justification of means to prevent escape]—See secs. 41-45.

Prison breach]—See secs. 187, 188; the Prisons and Reformatories 
Act, R.S.C. 19045, eh. 148, as amended 1908, eh. 55, 1910, ch. 48, 1912, eh. 
43, 1913, ch. 39, 1914, ch. 14; the Penitentiaries Act, R.S.C. 1906, ch. 
147, as amended 1913, ch. 36.

Yukon Territory]—As to summary trial in the Yukon, see the Yukon 
Act, R.S.C., ch. 63, sec. 65.
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North-West Territories]—For special provisions as to trial see 
N.W.T. Act, B.8.C., eh. 62, secs. 37-55.

Recaption]—See K. v. Hall, 27 Can. Cr. Cas. 1 (N.S.) and R. v, 
Peters, 29 Can. Cr. Cas. 298 (N.S.).

bscape from ciisIimI).

190 Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who Iteing in lawful custody othei 
than as aforesaid on any criminal charge, esea]>es from such 
custody.

Origin]—See. 164, Code of 1892.
“ Other than as aforesaid ”]—See secs. 185-189.
“On any criminal char ye“]—If a prisoner who has applied for a 

writ of hals-as corpus in review of an extradition warrant escapes after 
the issue of such a writ and |s*nding the argument upon its return, and 
thus himself puts an end to the detention, he thereby waives all right 
which he might have had under the writ, and no order can Ite afterwards 
made for his release, even though he may have meanwhile again come 
into custody of the same sheriff. If, however, in such a case he is 
recaptured or surrenders himself again into custody, the Court is not 
precluded from granting him another writ of halieaa corpus under proper 
circumstances, and where there has not already been an adjudication 
upon the merits. Re Hartels, 15 O.L.R. 205, 13 Can. Cr. Can. 59.

And see ex jtartc Lamirande, 10 L.C. Jurist 280.

Resetting or assisting In escape In other eases.-Ottleer permitting 
escape.

191. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who,—

(«) rescues any ])erson or assists any jterson in escaping, or 
attempting to escape, from lawful custody, whether 
in prison or not, under sentence of death or im
prisonment for life, or after conviction of, and lw>- 
forc sentence for, or while in such custody upon a 
charge of any crime punishable with death or im
prisonment for life; or,

(ft) being a peace officer and having any such person in his 
lawful custody, or being an officer of any prison 

188



Km AI'NS A N U Kknvuks ismi
III which any Mich |ienmn if lawfully confined, volun
tarily and intentionally permits him tu «soupe 
thvrvtrom.

Ori/iin]—Sec. 165, Code of 1892.
Peace officer]—Sec ma-, 2, sub ace. (26).
Atiilmg un attempt lu etoape]—See sec. 72 a» to what constitutes 

«a " attempt." If a prisoner conceals himself with the intention of 
escaping, that may or may not bo sufficient evidence of an attempt 
according to the circumstances. R. v. Labourdette, 1.1 Ii.C.R 4411, 8 
W.L.R. 402 ; and see «. v. Hagel, (I W.W.R. 164.

“ Prison "]—See see. 2, sub sec. (SO).

Rescuing nr assisting In esrape In nther eases. Officer permitting 
escape In nther eases.

192. Kvery one is guilty of tin indictable- offence and liable 
to live years' imprisonment who,—

(«) rescues any permit, or assists any jierson in escaping, 
or attempting to escape, from lawful custody, whether 
in prison or not. under a sentence of imprisonment 
for any term less than life, or after conviction of. 
and la-forc sentence for, or while in such custody 
ii|aiii a charge of any crime punishable with im
prisonment for a term less than life; or,

(6) being a peace officer having any such person in his 
lawful custody, or being an officer of any prison in 
which such person is lawfully confined, voluntarily 
and intentionally permits him to escape therefrom.

Origin]— Bee. 166, Code of 1892.

" Under a sentence of imprisonment " etc.i—A perso» acquitted of 
crime on the ground of insanity and committed by order of the Lieu
tenant-Governor to an asylum for the criminal insane is so committed 
on an indeterminate sentence and remains in custody as a person who 
has committed a criminal art, sec Code secs. 966-970; another person 
assisting his escape from the asylum is liable under sec. 192.

R. v. Trapnell, 17 Can. Cr. Cas. 346.

"Peace officer See définition of this term in Code sec. 2 (26) 
as amended in 1013.
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Escape hj failure to perfora legal duly.

193. Every one is guilty of an indictable offence and liable 
to one year's imprisonment, who, by failing to |ierform any 
legal duty, |iermit* a person in his lawful custody on a criminal 
charge to escape therefrom.

Origin]—Hoc. 166 A, Code of 1802 ; (i.'l-til Viet. Can. eli. 46, see. 3.

Officer permitting escape of person in custody]—The section it aimed 
at negligent conduct from which an escape results. R. v. Shuttleworth, 
22 Ü.C.R. 372.

A person who has power to hail is guilty of negligent escape by 
hailing one whom he know s in not bailable : Russell on Crimes and 
Misdemeanours, 7th ed., vol. 1, p. 537 ; R. v, Rapp, 23 Can. Cr. Cas. 203, 
208, per Riddell, J.

Escape by eomeyliig things Into prison.

194. Every one is guilty of an indictable offence aud liable 
to two years’ imprisonment who with intent to facilitate the 
escape of any prisoner lawfully imprisoned conveys, or causes to 
be conveyed, any thing into any prison.

Oriyin]—Sec. 167, Code of 1892.

“ Prison"]—See sec. 2, sub sec. (30).

Causing discharge of prisoner under pretended authority.

195. Kvery one is guilty of an indictable offence and liable 
to two years' imprisonment who knowingly and unlawfully, 
under colour of any pretended authority, directs or procures 
the discharge of any prisoner not entitled to be so discharged, 
and the person so discharged shall be held to have escaped.

Origin]—Sec. 168, Code of 1892 ; R.S.C. 1886, ch. 155, sec. 8.

End term to be served when retaken.

196. Every one who escapes from custody, shall, on being 
retaken, serve, in the prison to which he was sentenced, a term 
equivalent to the remainder of his term uneipired at the time 
of his escape, in addition to the punishment which is awarded

„ for such escape.
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2. Any imprisonment ho awarded may be to the penitentiary 
or prison from which the escape wan made.

Origin]—8ec. 169, Code of 1892; R.S.C. 1886, ch. 165, Me. II.

Escapes from custody']—Where a person has been illegally released 
on bail he has technically " escaped from custody." R. v. Taylor, 12 
Can. Cr. Caa. 244 at 250; R. v. Rapp (1914), 23 Can. Cr. Cas. 202; 
Robinson v. Morris, 23 Can. Cr. Cas. 209, 19 O.L.R. 633. A person 
convicted and sentenced who on the ground of appealing obtains liis 
liberty on bail although there was in fact no right of appeal, must be 
taken to have known the law and the fact that the magistrate made 
the illegal order for bail was held in R. v. Taylor, supra, not to opera1 
as a lawful excuse to the accused for lteing at large. Nee Code sec 
But quaere whether an order for bail is not within Code secs. 26 a 
so as to justify not only the officer but the accused us a person in guod 
faith “assisting in carrying out the same.” The latter sections imply 
that there may be “ lawful assistance ” in carrying out au order made 
without jurisdiction.

What sec. 27 demands is “ good faith ” and a “ belief of jurisdiction " 
which are matters quite apart from the legal maxim “ Ignorantia legis 
non excusât ” now embodied in the Code as sec. 22.

An escape from custody puts an end to a pending habeas corpus 
application made on the prisoner's behalf, but a new writ may issue 
on his re capture or surrender. Re Bartels (1907), 15 O.L.R. 205; 
Ex parte Lamirande (1866), 10 L.C. Jur. 280.

Return to custody after escape]—The prisoner escaping from the 
constable's custody while being taken to jail under sentence in a sum
mary conviction matter may be re captured under the original commit
ment. R. v Hall (1916, (NJL), 27 Can ( , GM. 1. 2 I'.Uf
The escape is not a voluntary one on the part of the constable where 
he became intoxicated on the way and in consequence allowed the 
prisoner his freedom. R. v. Hall, supra.

If the person summarily convicted was in fact let out on bail before 
being taken in charge under the sentence or under a warrant of com
mitment, the intermediate period until his close custody actually com
menced will not count as part of his sentence. R.8.C. 1906, ch. 148; 
Robinson v. Morris, 19 O.L.R. 633, 23 Can. Cr. Cas. 209, overruling 
R. v. Robinson (1907), 14 O.L.R. 519, 12 Can. Cr. Cas. 447 ; and see 
R. v. Taylor (1906), 12 Can. Cr. Cas. 244.

If the statute R.8.C. 1906, ch. 148, sec. 3, is not applicable to a 
summary conviction under a provincial law, the term of imprisonment 
under such conviction awarding imprisonment for a stated number of 
months or days would not commence until the accused was taken into 
close custody under the conviction or commitment or until his lodgment
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in gaol thereunder, Robiiisou v. Mon in, supra ; R. v. Robinson (1907), 
14 O.L.R. 519, 12 Can. Cr. Cas. 447, overruled ; H. v. Taylor (1900), 12 
Can. Cr. Cas. 244, approved.

Return to custody after co-nditional release]—If a convict released 
under license from a provincial prison is sentenced for another criim 
to the penitentiary and so forfeits his license, the unexpired term in 
the provincial prison is not to be added to the penitentiary sentence 
but after the expiry of the latter he is to be returned to the provincial 
prison to serve out the original term, or if that sentence is under a 
federal law and the second sentence is in another province he may be 
sent to a prison in that province to complete the first sentence. R. \. 
McColl (1911), 21 Man. tt. 552, 19 W.L.R. 515, 19 Can. Cr. Cas. 59.

“Penitentiary" or “prison"]—By sec. 2 (30), unless the context 
otherwise requires, the word “ prison,” when used in the Code, includes 
any penitentiary, common gaol, public or reformatory prison, lock-tip. 
guard-room or other place in which persons charged with the commission 
of offences are usually kept or detained in custody.



PART V.
OFFENCES AGAINST RELIGION, MORALS AND PUBLIC CONVENIENCE.

Interpretation.

Definition n.

197. In this Part, unless the context otherwise requires,—

(а) ‘ theatre ’ includes any place open to the public, gratui
tously or otherwise, where dramatic, musical, acro
batic or other entertainments or representations are 
presented or given ;

(б) ‘ guardian ’ includes any person who has in law or in
fact the custody or control of any girl or child re
ferred to;

(c) * public place 9 includes any open place to which the 
public have or arc permitted to have access and any 
place of public resort.

Origin]—3 Edw. VII, Can., ch. 13, sec. 2; 63-64 Viet., Can., ch. 46, 
sec. 3; 57-58 Viet., Can., ch. 57, sec. 1.

Public place]—A licensed saloon and billiard hall is a “ public place ” 
under Code sections 197 and 238, and a person causing a disturbance 
therein by being drunk is liable as a vagrant under sec. 238. R. v. 
Kearney and Denning, 12 Can. Cr. Cas. 349, (Y.T.) ; Langrish v. Archer, 
10 Q.B.D. 44; Ex parte Freestone, 25 L.J.M.C. 121.

A public place does not mean a place devoted solely to the uses of 
the public, but it means a place which is in point of fact public, as 
distinguished from private, to a place that is visited by many persons, 
and usually accessible to the neighboring public. A place may be 
public during some hours of the day and private during other hours. 
The term is a relative one. What is a “ public place ” for one purpose 
is not for another. A “ public place,” within the meaning of a statute 
prescribing the time and place for posting notices of tax sales, may 
not be a “ public place ” within the common law definition of an affray, 
and so a place which is public in one community is not necessarily so 
in another. Roullicr v. Town of Magog (1909), 37 Que. S.C. 246.
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“ Public place ” is a fluctuating term, ami the meaning varies with 
the context. Grove, J., in Regina v. Wellard (1884), 14 Q.B.D. 63, said: 
“ A public place is one where the public go, no matter whether they 
have a right to go or not.”

Offences Against Religion.

Blasphemous libels.—Question of fact.-Expression of opinion.

198. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who publishes any blasphemous libel.

2. Whether any particular published matter is a blasphemous 
libel or not is a question of fact: Provided that no one is guilty 
of a blasphemous libel for expressing in good faith and in decent 
language, or attempting to establish by arguments used in good 
faith ami conveyed in decent language, any opinion whatever 
upon any religious subject.

Origin\—See. 170, Code of 1892.
Formalities of indictment]—See secs. 859, 861, 852, 853.
Blasphemous libel]—Publications which in an indecent and malicious 

spirit assail and asperse the truth of Christianity or of the Scriptures in 
language calculated and intended to shock the feelings and outrage the 
belief of mankind are punishable as blasphemous libels. R. v. Bradlaugh, 
IS On <•.('. SIT; B. r. Betiwrligtoe, i si. Tr. vs |S 
Pelletier (1900), 6 Revue Legale, N.S. 116. But if the decencies of con
troversy are observed even the fundamentals of religion may be attacked 
without the right of l»eing guilty of blasphemous libel. R. v. Ramsay & 
Stole, 15CoeCC.831,MS, i Cab. â KL IM; (Mgere*Libel,Med^M 
And see re Bowman, Secular Society v. Bowman [1915], 2 Ch. 447, 31 
Times L.R. 618.

No justification of a blasphemous libel cun be pleaded nor is argu
ment us to its truth permitted. Cooke v. Hughes, Ry. & M. 112; R. v. 
Ta»brld§e, l 0t Ti B ■ . Il* ; B. ?. Hlefctli, LB. S QJI 
Code secs. 910 and 911 as to pleas of justification arc limited to cases 
of defamatory libels.

Obstructing officiating clcgymaii.

199. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who. hy threats or force, unlawfully 
obstructs or prevents, or endeavours to obstruct or prevent, any 
clergyman or other minister in or from celebrating divine ser
vice, or otherwise officiating in any church, chapel, meeting-

194



Obstructing Divine 8 eh vice [§!##]

house, school-house or other place for diviue worship, or in or 
from the performance of his duty in the lawful burial of the dead 
in any churchyard or other burial place.

Origin]—Sec. 171, Code of 1892; B.S.C. 1886, eh. 156, sec. 1.
Unlawfully obstructs]—There is no offence if the minister had not 

the permission of the proper church authorities, but was in fact a tres
passer in attempting to conduct the service. B. v. Wasyl Kapij, 15 
Man. R. 110, 1 W.L.B. ISO, 9 Can. Cr. Cas. 186.

Compare Holiness Movement v. Horner, 13 O.W.N. 29; Stein v. 
Hauser (1913), 5 W.W.R. 971; Free Church of Scotland v. Overtoun 
[1904] A.C. 515; Zacklynski v. Poluskie [1908] A.C. 65, affirming 37 
Can. S.C.B. 177, and see the case below at 1 W.L.B. 32.

Violence to officiating clergyman.

200. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who strikes or offers any violence 
to, or arrests upon any civil process or under the pretense of 
executing any civil process, any clergyman or other minister 
who is engaged in or, to the knowledge of the offender, is about 
to engage in, any of the rites or duties in the last preceding sec
tion mentioned, or who, to the knowledge of the offender, is going 
to perform the same, or returning from the performance thereof.

Origin]—Sec. 172, Code of 1892 ; B.S.C. 1886, ch. 561, sec. 1.

Disturbing meetings for religious worship or special purposes.
201. Every one is guilty of an offence and liable, on sum

mary conviction, to a penalty not exceeding fifty dollars and 
costs, and in default of payment, to one month's imprisonment, 
who wilfully disturbs, interrupts or disquiets any assemblage of 
persons met for religious worship, or for any moral, social or 
benevolent purpose, by profane discourse, by rude or indecent 
behaviour, or by making a noise, either within the place of such 
meeting or so near it as to disturb the order or solemnity of the 
meeting.

Origin]—Sec. 173, Code of 1892; B.S.C. 1886, ch. 156, sec. 2.
Disturbing public meeting]—If a person not belonging to the asso

ciation which rents the hall enters it during the meeting and calls upon 
his own co-religionists to leave the meeting at a time when he has 
no privilege of addressing the audience, he is liable to conviction. 
Moore v. Gauthier, 14 Que. ]i.B, 530, 11 Cap. Cr. Cas. 203.
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Offences Against Morality.

Buggery.

202. Every one is guilty of an indictable offence and liable 
to imprisonment for life who commits buggery, either with a 
human being or with any other living creature.

Origin]—Sec. 174, Code of 1892; B.8.C. 1886, ch. 157, sec. 1.
Buggery]—This offence, also called sodomy, is the carnal copulation 

against nature by human beings with each other or with a beast. 1 
Bishop Cr. Law 380. There must be a penetration per anum. Archbold 
Cr. Plead. (1900), 879. A penetration of the mouth is not sodomy ; 
Bex v. Jacobs, Russ. & By. 331 ; but is punishable as an act of indecency. 
See sec. 206. Unlike rape, sodomy may be committed between two per
sons, both of whom consent, and even by husband and wife. B. v. Jclly- 
man, 8 C. & P. 604. Whichever is the pathic, both may be indicted. 
R. v. Allen, 1 Den. C.C. 364 ; 2 C. k K. 869.

Evidence]—The common law presumption is, that a person under 
fourteen is incapable of having carnal knowledge, not merely that such 
n person is incapable of committing rape. It is because of the pre
sumption, so understood, that a person under fourteen cannot be con
victed of rape. The case of The Queen v. Allen, 1 Den. 364, shows that 
the same presumption applies to cases of unnatural crime. R. v. Hartlen 
(1898), 2 Can. Cr. Cas. 12 (N.8.), 30 N.8.R. 317. Penetration alone is 
now sufficient to constitute the offence. Code sec. 7.

Evidence is not admissible to prove that the defendant has a general 
disposition to commit the offence. R. v. Cole, 3 Russ. Cr., 6th ed., 251.

An equivocal statement of the accused will not avail as an admis
sion of guilt. R. v. Blyth, 28 Can. O. Cas. 20, 11 O/W.N. 406.

Telling the jury to disregard evidence improperly admitted as to a 
prior offence will not be sufficient to validate the proceeding, if it must 
have resulted that notwithstanding such direction the jury could not 
clear their minds absolutely of the suspicion created by such evidence. 
R. v. Barron (1913), 9 Cr. App. R. 236 [1914], 2 K.B. 570; and see 
R. v. Bond [1906], 2 K.B. 389, 21 Cox C.C. 252.

It would seem that a prior acquittal for buggery will be an answer 
to a subsequent charge for any lesser offence based on the same evi
dence and for which he might have been convicted on the prior indict
ment. R. v. Barron [1914], 2 K.B. 570. But the decision in that case 
that a subsequent charge of gross indecency on the same facts was not 
barred under the English law is probably not applicable in Canada 
because of the special provisions of the Code authorizing conviction 
under the same indictment for lesser offences necessarily included 
therein. See secs. 907 and 951.

Exclusion of public from trial]—Code sec. 645.
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Wife of accused a compellable witness]—This section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.8.C. 1906, eh. 145, and under it the wife of the accused is both 
a competent and compellable witness for the prosecution.

Assault with intent]—Code secs. 293, 294.
Acts of gross indecency with male]—Code sec. 206.

Attempt to rom mit buggery.
203. Every one is guilty of an indictable offence and liable 

to ten years’ imprisonment who attempts to commit the offence 
mentioned in the last preceding section.

Origin]—See. 175, Code of 1892; E.8.C. 1886, ch. 157, sec. 1.
Evidence]—It is desirable to give warning to the jury as to giving 

credence to the evidence of boys of from ten to twelve years in cases 
of assault with intent to commit sodomy. See R. v. Cratchley (1913), 
« Cr. App. K. 2:;:.

Exclusion of public from trial]—Code sec. 645.
Wife of accused a compellable rcitness]—This section is included 

amongst those speci6ed in sub sec. 2 of sec. 4 of the Canada Kvidence 
Act, R.8.C. 1906, ch. 145, and under it the wife of the accused is both 
a competent and eom|tellable witness for the prosecution.

Incest.
204. Every parent and child, every brother and sister, and 

every grandparent and grandchild, who cohabit or have sexual 
intercourse with each other, shall each of them, if aware of their 
consanguinity, be deemed to have committed incest, and be 
guilty of an indictable offence and liable to fourteen years’ im
prisonment, and tbe male person shall also lie liable to be 
whipped : Provided that, if the court or judge is of opinion 
that the female accused is a party to such intercourse only by 
reason of the restraint, fear or duress of the other party, the 
court or judge shall not lie bound to impose any punishment on 
such person under this section.

Origin]—Sec. 176, Code of 1892; 53 Viet., ch. 37, sec. 8; Incest Act, 
1906, Imp.; R.8.N.8. 3rd series, ch. 160; R.8.N.R. ch. 145; 24 Viet. 
(P.E.I.), ch 27, sec. 3.

Evidence]—On a trial for incest, the only evidence against the 
accused was that of the child, a girl of 11 years, and of a woman who 
had known accused and the girl living together as father and daughter 
for some seven or eight months. This evidence was not rebutted :— 
Held, on appeal, that this was not sufficient proof of relationship to 
justify a conviction. Rex v. Smith, 13 B.C.R. 384, 13 Can. Cr. Cas. 403.
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Evidence of penetration need not also include proof of emission. 
R. v. Lindsay, 26 Can. Cr. Cas. 163, 36 O.L.R. 171. Code sec. 7.

Medical evidence that the bodily state of a child is compatible with 
her story is corroboration thereof. Rex. v. Cooper, 10 Cr. App. R. 195.

Oral evidence is not admissible to prove relationship on a charge 
of incest in the Province of Quebec, and the relationship must be estab
lished by the production of extracts from the registers of civil status, 
as required by the provincial laws of evidence made applicable to crim
inal proceedings by the Canada Evidence Act, sec. 35, unless the absence 
of such registers is proved. R. v. Garneau (1899), 4 Can. Cr. Cas. 69,
8 Que. Q.D. 447. It is not too late for the accused to object that oral 
evidence is insufficient proof, after the case for the prosecution has been 
closed. Ibid.

In Griffiths v. Reed, 1 Hagg, E.C.C. 202, Sir John Nicholl, in an 
incest case, the parties l>eing uncle and niece, said :—“It has been justly 
observed that the charge, if true, is highly criminal and scandalous : 
that it would subject the party to a severe punishment . . . and
that therefore the proof of the charge must be clear and full."

Although in that case, the niece had given birth to a child, whose 
paternity was unaccounted for, the Judge dismissed the case, although 
the uncle and niece had slept in the same room, where however there 
were two beds, for thirteen years.

Even assuming that direct evidence of the offence is wanting in the 
case, the court hearing a case reserved on the question whether there 
was any evidence on which the conviction could be made, must affirm 
it if a fair and reasonable inference of guilt might Ik* drawn, and 
it is unable to sav it was improperly drawn ; and where, if the case 
were l>eing tried by a jury it could not properly lie withdrawn from 
them. R. v. Ward (N.S.), 24 Can. Cr. Cas. 75.

Woman as accomplice]—The corresponding English statute is the 
Incest Act, 1906. Where the parties arc adults, the female consenting 
liecomes an accomplice, and the rule as to corroboration of an accom
plice’s testimony becomes applicable; that is, the jury should be warned 
against accepting her uncorroborated story. R. v. Dimes (1911), 76 J.P. 
47, 7 Cr. App. R. 43; R. v. Dali [19111, A.C. 47, 80 L.J.K.R. 69; R. v. 
Dloodworth (1913), 9 Cr. App. R. 80.

The mere oath of the prosecutrix that she resisted to the beat of 
her strength does not prevent her from being an accomplice. It is open 
to the jury, where there had been an acquittal on another charge of 
rape, to believe that she offered some resistance and eventually sub
mitted, without consenting in the sense of acting of her own free will. 
There is a distinction between submission and permission. The amount 
of corroboration required depends on the degree of complicity of the 
woman ; if the jury finds that she consented she would be an accomplice. 
R. v. Dimes (1911), 7 Cr. App. R. 43.
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Where such corroboration exists, the evidence of such a witness of 
other incestuous acts between the same parties (not charged in the 
indictment) is, on the authority of R. v. Ball [1911], A.C. 47, admis
sible, but if such evidence is uncorroborated, the jury should be warned 
against it. R. v. Bloodworth, 8 Cr. App. R. 80.

Punishment by whipping]—See secs. 80, 204, 270, 292, 293, 301, 
302, 446, 457, 1060.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.S.C. 1906, ch. 145, and under it the wife of the accused is bet* 
a competent and compellable witness for the prosecution.

Exclusion of public from trial]—Code sec. 645.
Evidence of small children not under oath]—See Canada Evidence 

Act, R.S.C. 1906, ch. 145, sec. 16; R. v. Pailleur, 20 O.L.R. 207, 15 Can. 
Cr. Cas. 339.

Attempt]—See see. 570. If the accused has done what he could to 
commit the crime of incest with a girl of seven years, he is properly 
convicted of an attempt. R. v. Pailleur, 20 O.L.R. 207, 15 Can. Cr. 
Cas. 339.

Indecent acts In'publie places or as an Insult.

205. Every one is guilty of an offence and liable, on sum
mary conviction before two justices, to a fine of fifty dollars or 
In six months’ imprisonment with or without hard lalmur, or to 
Imth fine and imprisonment, who wilfully,—

(a) in the presence of one or more |>ersons does any in
decent act in any place to which the public have or 
arc permitted to have access; or,

(b) does any indecent act in any place intending thereby
to insult or offend any person.

Origin]—Sec. 177, Code of 1892; 58 Viet., ch. 37, sec. 6.
Evidence of single offence on summary conviction charge]—Only one 

offense should be included in ft single information. Code sec. 
710, sub-sec. (3). The same limitation applies to the evidence 
in support, except where the circumstances of other offences are not 
.only admissible in proof of intent, but such proof is needed. R. v. 
Roach (1914), 23 Can. Cr. Cas. 28, 6 O.W.N. 632; Thompson v. 
Director of Public Prosecutions [1918], 87 L.J.K.B. 478, affirming 
R. v. Thompson, 86 L.J.K.B. 1321, [1917] 2 K.B. 630; Perkins v. 
Jeffery, 84 L.J.K.B. 1554, [1915] 2 K.B. 702; R. v. Fisher, 79 LJ.K.B. 
187, [1910] 1 K.B. 149; R. v. Rodley, 82 L.J.K.B. 1070, [1913] 3 K.B. 
468; R. v. Mackenzie (1910), 6 Cr. App. R. 64; Director of Public 
Prosecutions v. Ball, 80 L.J.K.B. 691, [1911] A.C. 47; Dal Singh v.
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King-Emperor (1917), 86 L.J.P.C. 140; Makin v. Attorney-General of 
N.8.W., 63 L.J.P.C. 41, [1894] A.C. 57; B. v. Rhode*, 68 L.J.Q.B. 83, 
[1899] 1 Q.B. 77; R. v. Ollis, 69 L.J.Q.B. 918, [1900] 2 QB. 758.

Evidence of -the complainant of a prior indecent exposure by the 
defendant a few weeks previously is properly admitted to show 
that she was not mistaken in her identification, where the accused 
had said when arrested that they had the wrong man ; such evidence 
was also relevant as showing that what was done by the accused was done 
wilfully and not accidentally, and that it was done to insult the com
plainant. Perkins v. Jeffery [1915], 2 K.B. 702, 84 L.J.K.B. 1554.

Wilful indecency]—The act must have been done wilfully. R. v. 
Clifford (1916), 35 O.L.R. 287, 26 Can. Cr. Cas. 5, 26 D.L.R. 754; 
R. v. Gerald (1916), 26 Can. Cr. Cas. 7, 9 O.W.N. 346. The informa 
tion is defective if it does not so charge, but the defect may be cured 
by the evidence. Code sec. 1124; R. v. Clifford (1916), 26 Can. Cr. 
Cas. 5, 35 O.L.R. 287; R. v. Gerald (1916), 26 Can. Cr. Cas. 7; ex parte 
O’Shaughnessv, 13 Que. K.B. 178, 8 Can. Cr. Cas. 136. R. v. Tupper, 
11 Can. Cr. Cas. 199; R. v. Barre, 15 Man. R. 420, 11 Can. Cr. Cas. 1.

Indecent gestures in a public place while singing an obscene song 
may constitute an indecent act within sec. 205. R. v. - Jourdan, 8 Can. 
Cr. Cas. 337.

* •' Place to which public have access]—It will be noticed that where
the act is done with intent to insult or offend (sub-sec. (b) ), the 

Jw tLphrase used is “ in any place ” as distinguished from the limitation 
made in sub-sec. (o). Berman v. Kocurka (1915), 25 Can. Cr. Cas. 
44 (Que.)

Sub-sec. (a) does not aim at the punishment of an act of indecency 
unless there is some third person present at the time of the occurrence.

Stephen's Digest, 6th ed., p. 132; Regina v. Wellard (1884), 14 
Q.B.D. 63; Thallman's Case (1863), L. & C. 326; Rex v. Cook (1912), 
20 Can. Cr. Cas. 201, 8 D.L.R. 217, 27 O.L.R. 406; Regina v. Watson 
(1847), 2 Cox C.C. 376; Elliot's Case (1861), L. & C. 103.

Under this sub-section the act is punishable only when committed 
in any place to which the public have or are permitted to have access. 
The phraseology of the English statute 14 & 15 Viet., ch. 100, sec. 29, is 
different in that respect. R. v. Clifford (1916), 35 O.L.R. 287, 26 
Can. Cr. Cas. 5, 26 D.L.R. 754.

A massage parlor has been held to be a public place. R. v. Clifford, 
35 O.LJt. 287, 26 Can. Cr. Cas. 5; and see ex parte Walter, Ramsay's 
App. Cas., Que. 183; R. v. La vasseur, 9 Montreal, L.N. 386.

Wife of accused a compellable witness]—This section is included 
amongst -those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.S.C. 1906, ch. 145, and under it the wife of the accused is both 
a competent and compellable witness for the prosecution.

Excluding public from trial]—See sec. 645.
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Acts of gross indecency between male persons.

206. Every male person is guilty of an indictable offence 
and liable to five years’ imprisonment and to be whipped who, 
in public or private, commits, or is a party to the commission

,>4, or procures or atteppts to groeure the commission by any 
male person of, any act of gross indecency with another male 
person.

Oripvnl—Sec. 178, Code of 1892 ; 53 Viet., Can,, ch, 37, sec. 5; Crim
inal Law Amendment Act, 1885, Imp., 48-49 Viet., eh. 69, etc. 11.

Excluding public from trial]—Code sec. 645.
Corroboration of accomplice's testimony]—See note to sec. 1002; 

R. v. Williams (1914), 23 Can. Cr. Cas. 339; 7 O.W.N. 426.
Wife of accused a compellable witness]—Evidence Act, R.8.C. 1906, 

ch. 145, sec. 4.
Cross indecency between male persons]—As said by Lord Sumner in 

Thompson v. Director of Public Prosecutions (1918), 87 L.J.K.B. 478, 
485, " experience tends to show that these offences against nature con
note an inversion of normal characteristics which, while demanding 
punishment as offending against social morality, also partake of the 
nature of an abnormal physical property.” Evidence may, therefore, be 
admissible on a question of disputed identity, to show that articles found 
in the jmsscssion of the accused stamped him as a person having a 
propensity to commit indecent acts of the class charged. Thompson v. 
Director of Public Prosecutions (1918), 87 L.J.K.H. 478, H.L., affirm
ing R. v. Thompson, 86 L.J.K.B. 1321 [1917], 2 K.B. 630, C.A. See 
also R. v. Williams (1914), 23 Can. Cr. ('as. 389, 7 O.W.N. 420; R. v. 
Jones 11896], 1 Q.B. 4.

Indecency accompanied by assault )—Sec Code sees. 192-2114.

Obscene or Immoral books or pictures.— Indecent show.—Drugs lor 
abortion. Advertising tenereal preparations.—Questions for 
Judge and jury.—Motives.

207. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who knowingly, without lawful 
justification or excuse,—

(a) makes, manufactures, or sells, or exposes for sale or 
to public view, or distributes or circulates, or causes 
to be distributed or circulated, or has in his posses
sion for sale, distribution or circulation, or assists in 
such making, manufacture, sale, exposure, having in 
possession, distribution or circulation, any obscene
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book or other printed, typewritten or otherwise writ
ten matter, or any picture, photograph, model or 
other object tending to corrupt morals, or any plate 
for the reproduction of any such picture or photo
grapher,

(6) publicly exhibits any disgusfiug object or any in
decent show; or,

(e) offers to sell, advertises, publishes an advertisement of. 
or has for sale or disposal any means or instructions 
or any medicine, drug or article intended or repre
sented as a means of preventing conception or of 
causing abortion or miscarriage; or advertises or 
publishes an advertisement of any means, instruc
tions, medicine, drug or article for restoring sexual 
virility or curing venereal diseases or diseases of the 
generative organs.

2. No one shall be convicted of any offence in this section 
mentioned if he proves that the public good was served bv the 
acts alleged to have been done, and that there was no excess in 
the acts alleged beyond what the public good required.

3. It shall be a question for the court or judge whether the 
occasion of the manufacture, sale, exposing for sale, publishing, 
or exhibition is such as might be for the public good, and whether 
there is evidence of excess beyond what the public good required 
in the manner, extent or circumstances in, to or under which 
the manufacture, sale, exposing for sale, publishing or exhibition 
is made : but it shall be a question for the jury whether there is 
or is not such excess.

4. The motives of the manufacturer, seller, exposer, publisher 
or exhibitor shall in all cases be irrelevant.

Origin]—Sec. 179, Code of 1892.
“ Knowingly ”]—In Brownlie v. Camphill, 5 App. Cas. 932, Lord 

Blackburn, quoting with approval from Bell v. Gardner, 4 M. & G. 11, 
(Tindal, C.J.) said: “We can, in fact, regard the possession of the 
means of knowledge only as affording a strong observation to the jury 
to induce them to believe that the party had actual knowledge of the 
circumstances ; but there is no conclusive rule of law because a party 
has the means of knowledge he has the knowledge itself." Tindal, C.J., 
further said : “ There may be cases where the existence of the means
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of knowledge might lead irresistibly to the inference that the party 
had actual knowledge.”

The insertion of the word 44 knowingly ” in the place where it is 
found makes it incumbent on the prosecution to give some evidence of 
knowledge. R. v. Beaver, 9 O.L.R. 418, 9 Can. Cr. Cas. 415.

A like use of the word “ knowingly ” in the English Licensing 
Act, 1872, was held by Day, J., in Sherras v. De Rutzen [1895], 1 Q.B. 
918, at p. 921, to shift the burden of proof from -the defence to the 
prosecution. 'See also Bank of New South Wales v. Piper [1897], A.C. 
383, at p. 389, and Mullins v. Collins (1874), L.R. 9 Q.B. 292.

The omission of the word “ knowingly ” from the warrant of com
mitment was held to be fatal in R. v. Graf (1909), 19 O.L.R. 238, 15 Can. 
Cr. Cas. 193, where there was a like omission from the information; 
but a direction was given for the further detention of the person con
victed so that a new warrant conforming with a regularly amended 
conviction could be issued. Ibid.

Without lawful justification or excuse]—No one can be convicted 
under the section unless “ without lawful justification or excuse ” he 
does the act for which the prosecution is brought. The duty of show
ing the absence of this justification or excuse is on the Crown ; R. v. 
Beaver (1905), 0 O.L.R. 418, 9 Can. Cr. Cas. 415; R. v. St. Clair, 28 
O.L.R. 271; while the onus of proving that the public good was served 
is thrown on the accused. A lawful justification or excuse must exist 
in fact, and not in mere belief. Lyons & Sons v. Wilkins [1896], 1 Ch. 
811; Read v. Friendly Society of Operative Stonemasons [1902], 2 K.B. 
88, 732; Glamorgan Coal Co. v. South Wales Miners’ Federation [1903], 
1 K.B. 118 [1903], 2 K.B. 545. So the public good must be actually 
served, and an intention so to serve it is not sufficient. R. v. St. Clair 
(1913), 21 Can. Cr. Cas. 350, 364, 28 O.L.R. 271, 4 O.W.N. 856, 12 D.L.R. 
71".

The same test, therefore, may be applied in determining whether 
a lawful justification or excuse existed in fact, or whether the public 
good was in fact served. Ibid.

Obscenity defined]—“ Obscenity,” in criminal law, is defined in 
Bouvier’s Law Dictionary, as “ such indecency as is calculated to viola
tion of the law and the general corruption of morals”; that is, it must 
have a tendency to violate some law and to corrupt morals. There 
must be the two elements; abusive language violates the law of peace 
but does not necessarily corrupt morals; when the both arc combined 
it becomes obscene. A publication may lie technically obscene, yet, it 
is only when it tends to corrupt the morals by inflaming the passions 
and inciting to immoral conduct that it is punishable. R. v. Ballentine, 
22 Can. Cr. Cas. 385, 14 K.L.R. 278; R. v. Beaver (1905), 9 O.L.R, 
418, 9 Can. Cr. Cas. 415, 5 Ont. W.R. 102.
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A newspaper proprietor may be liable for publishing another's adver
tisement in his newspaper offering obscene prints for sale. R. v. De 
Marny [1807], 1 K.B. 388.

Possessing obscene picture for circulation]—Bee R. v. McCutcheon, 15 
Can. Cr. Cas. 362.

“ Tending to corrupt morals ”]—In R. v. St. Clair, 21 Can. Cr. Cas. 
350, at 369, 12 D.L.R. 710, 28 O.L.R. 271, Hodgins, J.A., said : “I should 
be disposed to think that the words ' tending to corrupt morals ’ apply 
to everything which precedes them in sub-sec. (a). See Rex v. Beaver, 
8 Can. Crim. Cas. 415, at p. 422, 9 O.L.R. 418, at p. 424 ; Rex. v. Britnell 
(1912), 20 Can. Crim. Cas. 85, at p. 93, 26 O.L.R. 136, at p. 143. In 
The King v. Macdougall (1909), 39 N.B.R. 388, 15 Can. Crim. Cas. 466, 
at pp. 476, 480, they are so applied. In the cases of The Queen v. 
Hicklin, L.R. 3 Q.B. 360 (see pp. 370, 375), and Steele v. Brannan 
(1872), L.R. 7 C.P. 261 (see pp. 266, 270), tending to corrupt morals 
is made the test of obscenity.”

Inspection of pictures by magistrate before triai]—It is no objection 
to a conviction on summary trial that the police magistrate before whom 
the information was laid had, before the commencement of the trial, 
inspected the alleged obscene prints or pictures seized by the police, 
as he was at liberty to inspect them on considering whether he would 
issue a summons or a warrant. R. v. Graf (1909), 19 O.L.R. 238, 15 
Can. Cr. Cas. 193.

Advertising means to cause miscarriage]—It is for the trial judge 
to determine whether the advertisement is capable of bearing the mean
ing assigned to it and for the jury to say whether, under the circum
stances, it has that meaning or not. R. v. Karn, 5 O.L.R. 704, 6 Can. 
Cr. Cas. 479.

Formalités of indictment]—See secs. 852, 855, 859, 861.
Intermixing of trials of cognate offences]—In a court of common 

law, such a thing is unknown us to l>cgiii a trial against the same 
prisoner who is already on his trial for another offence, that is to say, 
to interject, as it we’ e, one into the other, thus not only harassing the 
mind of the accused, but also prejudicing his defence. R. v. McBerny, 
3 Can. Cr. Cas. 339, 343. Ho in the case of Hamilton v. Walker [1892], 
2 Q.B. 25, there were two informations laid l>eforc justices of the 
|M*ace, charging the defendant (1), with delivering to a certain person 
indecent advertisements, and (2), with aiding and al>etting this person 
in exhibiting the same. The justices heard the evidence on the first 
information, and without deciding on the defendant's guilt or inno
cence, heard the evidence on the second, and convicted him on both. The 
court held that, as the evidence on the second charge was substantially 
the same as on the first, each case ought to have been decided on the 
evidence given with relation to the particular charge, and, therefore,
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the justices were wrong in lieariug the evideuvt- on the sornud informa
tion, before deciding on the finit, and both convictions were lmd. And 
see R. r. Bigelow, 8 Can. Cr. Cas. 134; R. v. Bulloch, 6 O.L.R. 663, 8 
Can. Cr. Oas. 13. R. v. Imau Din, 15 B.C.R. 476, 18 Can. Cr. Can. 88; 
R. v. Lapointe, 20 Can. Cr Cue. 98; R. v. Burhe, 36 N.8.R. 411.

Aiding and abetting illegal soles]—See Cook v. Stockwell, 84 L.J., 
K.B. 2167

Indecent public exhibition] See Code ace. 238 (vagrancy).

Indecent theatrical play or vaudeville shote]—See sec. 208.

Immoral theatrical performance, l'eealty for lessee or manager.
Person appearing as actor.- Person In an Inderent costume.

208. Every person who, being the leasee, agent or person in 
charge or manager of a theatre, presents or gives or allows to be 
presented or given therein any immoral, indecent or obscene 
play, opera, concert, acrobatic, variety, or vaudeville perform
ance, or other entertainment or representation, is guilty of an 
offence punishable on indictment or on summary conviction, and 
liable, if convicted u|kiii indictment, to one year's imprisonment 
with or without hard labour, or to a fine of five hundred dollars, 
or to lioth, and, on summary conviction, to six months’ imprison
ment, or to a fine of fifty dollars, or to both.

2. Every jierson who takes part or apjiears as an actor, per
former, or assistant in any capacity, in any such immoral, in
decent or obscene play, opera, concert, performance, or other 
entertainment or representation, is guilty of an offence and liable, 
mi summary conviction, to three months’ imprisonment, or to 
a fine not exceeding twenty dollars, or to both.

.1. Every person who so takes part or appears in an indecent 
costume is guilty of an offence and liable, on summary conviction, 
to six months’ imprisonment, or to a fine of fifty dollars, or to 
lioth.

Oripin]—Code Amendment Act, 1903, Can. 3 Edw. VII, eh. 13, sec. 2.

Onus of proof]—It is for the prosecution to prove that the per
formance is immoral, indecent or obscene. R. v. McAnlifife (1904), 8 
Can. Cr. Cas. 21 (N.8.) Ballet dancing in the customary costume does 
not raise that inference. Ibid. Compare R. v. Jourdan, 8 Can. Cr. 
Cas. 337.
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Posting ohaevne publications. betters nr post-cards.— Letters In 
deceive mid defraud.

209. Every, one in guilty of an indictable offence and liable 
to two years' imprisonment who posts for transmission or 
delivery by or through the post,—

(а) any obscene or immoral book, pamphlet, newspaper,
picture, print, engraving, lithograph, photograph or 
any publication, matter or thing of an indecent, 
immoral, or scurrilous character; or,

(б) any letter upon the outside or envelope of which, or any
post card or post band or wrapper upon which, there 
are words, devices, matters or things of the character 
aforesaid ; or,

(c) any letter or circular concerning schemes devised or 
intended to deceive and defraud the public, or for the 
purpose of obtaining money under false pretenses.

Origin]—63-64 Viet., Can., eh. 46, see. 3; see. 180 Code of 1892; 
B.S.C., 1886, eh. 35, sec. 103 (the Post Office Act).

Sending obscene or immoral literature by post]—Bee. 209 deals with 
the offence of sending through the post obscene or immoral publica
tions. It applies also to a statue or carving, but does not include a 
sealed letter inside of which something indecent is written. R. v. Goyor 
[1917], 1 W.W.B. 590, 27 Can. Cr. Cas. 10 (Bask.) Sec. 209 ( 6) ex
pressly applies to letters upon the outside, or envelope, of which there 
is indecent writing or printing.

The sending of an indecent letter is punishable as a criminal libel 
if designed to insult the person to whom it is addressed. Code sees. 
317, 318.

Where the person to whom a letter containing indecent mat 
ter is sent, is a consenting party to the sending of it, there is no libel 
if the letter is sealed, but if the indecent matter appears on the outside 
of the envelope it would be an offence notwithstanding the consent, 
under Code sec. 209. R. v. Goyer, supra.

Postal offences generally]—Bee Code secs. 3, 209, 265, 364, 365, 366, 
400, 407, 449, 451, 510», 516, 538, 867, 869; and the Post Office Act, 
B.8.C. 1906 ch. 66.

Seduction.—Burden of proof of previous unehastlly.

210. The burden of proof of previous unchastity on the part 
of the girl or woman under the three next succeeding sections 
shall be upon the accused.
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Origin]—03-64 Viet. Can. eh. 46, nee. 3.
Seduction and similar offences]—Sees. 210-219 relate to criminal 

seduction and similar offences. Bee. 211 explicitly forbids the act of 
illicit connection with a girl of previously chaste character, of or above 
the age of fourteen years and under the age of sixteen years. If the 
girl is over the age of sixteen years, or if she is not of previously 
chaste character, it is not, however morally wrong, a criminal offence 
to have illicit connection with her. Sec. 212 deals with illicit connection 
under promise of marriage ; sec. 213, with a similar connection between 
a man and his ward, or an employer and his sen-ant ; sec. 214, with a 
similar connection between a master or other employee on board of a 
vessel, and a female passenger ; secs. 215 and 216, with the offence of 
procuring ; sec. 217, householder permitting resort to premises for illicit 
intercourse; sec. 218, with conspiracy to induce a woman to commit 
adultery or fornication ; sec. 219, with the case of illicit connection with 
imbeciles, etc. ; and sec. 220, with the case of Indian women.

Seduction of girls between fourteen and sixteen.

211. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who seduces or has illicit connection 
with any girl of previously chaste character, of or above the age 
of fourteen years and under the age of sixteen years.

Origin]—Sec. 181, Code of 1892; B.8.C. 1886, ch. 157, sec. 3; 53 
Viet., ch. 37, sec. 3.

Seduction]—In R. v. Moon [1910], 1 K.B. 818, it was said that the 
word “ seduction " in its ordinary sense meant “ the inducing of a girl 
to part with her virtue for the first time”; see Gibson v. Rabcy (1916), 
10 W.W.R. 199 (Alta.).

A civil action may lie although the criminal prosecution for seduc
tion under promise of marriage was dismissed because it was not satis
factorily proved that the promise preceded the seduction. Gibson v. 
Rabey, supra.

The fact that a bill for rape had been thrown out by the grand jury 
is no bar to a prosecution under sec. 211, although the evidence tends 
to show the greater offence. R. v. Doty, 25 Ont. R. 362.

“ Previously chaste character ”]—The onus of proving the negative 
is placed upon the accused by sec. 210; and see R. v. Farrell (1916), 
36 O.L.R. 372, 26 Can. Cr. Cas. 273, 10 O.W.N. 64; R. v. Pieco [1917], 
1 W.W.R. 892, 27 Can. Cr. Cas. 435; R. v. Wakelyn (1913), 4 W.W.R. 
170, 5 Alta. L.R. 464, 23 W.L.R. 807, 21 Can. Cr. Cas. Ill; R. v. Rioux 
(1914), 28 W.L.R. 69, 22 Can. Cr. Cas. 323 (Alta.) ; R. v. Haubcrg 
(1915), 31 W.L.R. 779, 8 Bask. L.R. 239, 24 Can. Cr. Cas. 297; R. v. 
Romains, 13 Can. Cr. Cas. 68; R. v. Comeau, 10 Can Cr. Cas. 350; 
R. v. Lougheed, 8 Can. Cr. Cas. 184, 6 Terr. L.R. 77.
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The words “ previous chaste character " do not mean “ previously 
chaste reputation," but point to those acts and that disposition of 
mind which constitute an unmarried woman's virtue or morals. R. v. 
Lougheed, 8 Can. Cr. Cas. 184, 6 Terr. L.R. 77; R. v. Fiola (1918), 29 
Can. Cr. Cas. 125 (Que.). Under particular circumstances there may 
possibly be a second seduction of the same woman by the same, or 
another man. A woman may have been guilty of unchaste conduct, 
and subsequently become chaste in legal contemplation, and be the 
subject of seduction. But there must be, at all events, between the 
two acts of seduction, such conduct and behaviour as to imply reform 
and self-rehabilitation in chastity. R. v. Lougheed, 8 Can. Cr. Cas. 184, 
6 Terr. L.R. 77; R. v. Hauberg, 23 Can. Cr. Cas. 297.

If it appears that the girl was of a lewd and lascivious disposition 
and offered herself for prostitution, such has been held to negative the 
existence of previously chaste character. R. v. Fiola (1918), 29 Can. 
Cr. Cas. 125 (Que.) ; The most direct proof of previous unchastity on 
the part of the girl would be evidence that, before the commission of 
the offence charged, she had illicit intercourse with another or others. 
R. v. Pieco [1917], 1 W.W.R. 892, 27 Can. Cr. Cas. 435 (Alta.). Cases 
where the charges were for indecent assault or rape are distinguishable, 
for, in such cases, the previous chastity of the persons upon whom the 
offences were committed is not an element of the offence, and evidence 
of unchastity would properly be refused, as a person accused of such 
an offence may be convicted notwithstanding the fact that the prose
cutrix may be a common prostitute. R. v. Pieco, supra.

Declarations or admissions made by the prosecutrix after the alleged 
seduction as to her prior practices would be admissible in evidence to 
show her prior unchastity. R. v. Fiola, supra.

If the girl testifies in her own behalf, she may bo cross-examined 
and compelled to answer queries concerning specific acts of fornication 
between her and the other man prior to the alleged seduction. R. v. 
Fiola, supra; and see 14 L.R.A., N.8. 753.

Corroboration]—See sec. 1002.
The corroboration may be derived from statements made by the 

accused to third persons. R. v. Burr (1906), 13 O.L.R. 485, 12 Can. Cr. 
Cas. 104; R. v. Wyse (1895), 1 Can. Cr. Cas. 6; R. v. Daun (1906), 
11 Can. Cr. Cas. 244, 12 O.L.R. 227.

The corroborative evidence must do more than show a probability 
of the guilt of the accused. R. v. Vahey, 2 Can. Cr. Cas. 258 (Ont.).

Dawson v. McKenzie, [1908] Scot. R. 648; Ridley v. Whipp (1916) 
22 Com. L.R. 381 (Austr.).

Proof of girl'» age]—On a charge of criminal seduction under Code 
sec. 211, credit may be given the evidence of the girl's mother as to 
the daughter’s age, although the mother is unable to state the year of 
the girl's birth. R. v. Pieco [1917], 1 W.W.R. 892 (Alta.), citing
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Reg. v. Nicholls, 10 Cox C.C. 470. As to inferring age in certain cases, 
see Code sec. 984, the application of which is restricted to crimes 
against children under sixteen years of age. R. v. Hauberg, 8 Bask. 
L.R. 23», 31 W.L.R. 779, 24 Can. Cr. Cas. 297.

It has been held in Saskatchewan that it would not be competent 
proof if the girl alone testified to her own age. R. v. Hauberg, 8 Sask. 
L.R. 239 ; and see Doe v. Ford, 3 U.C.Q.B. 352; Martin Hargreaves Co. 
v. Wrigley, 30 W.L.R. 92; Haines v. Guthrie, 13 Q.B.D. 818; but see 
contra, Wigmore on Evidence, par. 222. Whore parol testimony is ad
missible by the provincial law to prove age, the better opinion seems 
to be that a child who has arrived at the age of discretion is competent 
to testify as to her own age. R. v. Spera (1915), 34 O.L.R. 539, 25 
Can. Cr. Cas. 180, citing Loose v. The State (1903), 120 Wis. 115, and 
Cheater v. Congdon, 34 Mich. 296.

If the evidence of a parent is not available, the opinion of persons 
who had known the girl from early childhood may lie received. R. v. 
Spera (1915), 34 O.L.R. 539, 25 Can. Cr. Cas. 180; following R. v. Cox 
[1898], 1 Q.B. 179, 67 L.J.Q.B. 293, 18 Cox C.C. 672.

Apart from the special provisions of the Code, the proof of age 
should be given in accordance with the requirements of the provincial 
law. Canada Evidence Act, R.8.C. 1906, ch. 145, sec. 35. Provincial 
statutes regarding the registration of births usually provide for a cer
tificate or an extract from the register being evidence of the fact 
registered, but the fact can lie proved by parol testimony, if available; 
R. v. Cox [1898], 1 Q.B. 179, 18 Cox C.C. 672 ; unless the provincial law 
expressly requires that the age of persons born there shall be proved 
only by official certificate. See the Quebec Civil Code ns to acts of 
civil status.

Inference of age]—Code sec. 984.
Questions of fact and of law]—Whether the woman in respect to 

whom the offence defined in sec. 211 was, at the time of the alleged 
commission of the offence, a woman of previously chaste character or 
not, is a question of fact for the jury to decide upon a proper direction 
by the Judge as to the meaning of those words. R. v. Wakelyn (1913), 
4 W.W.R. 170, 21 Can. Cr. Cas. Ill, 23 W.L.R. 807, 5 Alta. L.R. 464.

In The King v. Wakelyn, 4 W.W.R. 170, supra, Stuart, J. suggests 
a possible form of a question of law involved on the trial of a charge 
under sec. 211, as follows : " Assuming in the complainant's favour all 
the facts that the jury could upon the evidence reasonably find in her 
favour, that is, assuming that the accused, in undertaking the burden 
of proving unchastity, which sec. 210 cast upon him, proved against 
the complainant the least that the jury upon the evidence could reason
ably find against her, were those facts such as to constitute the com
plainant a girl of previously unchaste character f” The definition of 
what constitutes previously chaste character is a question of law; as it
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is the duty of the Judge at the trial to define the essential ingredients 
of the crime which is charged. Ibid.

Excluding public from trûif]—Sec. C45.
Prosecution within one year]—By sec. 1140 (c) the prosecution must 

be commenced within one year from the commission of the offence. See 
as to suggested amendment of this limitation, 37 C.L.T. 226.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sec. 4 of the Canada Evidence Act, R.S.C. 
1906, ch. 145, and under it the wife of the accused is both a competent 
and compellable witness for the prosecution.

Sedurllon of female under twenty-one under promise of marriage.

212. Every one, above the age of twenty-one years, is guilty 
of an indictable offence and liable to two years* imprisonment 
who, under promise of marriage, seduces and has illicit connec
tion with any unmarried female of previously chaste character 
and under twenty-one years of age.

Origin]—Sec. 182, Code of 1892; 50-51 Viet., ch. 48, see. 2.
Seduction under promise of marriage]—It is not enough that the 

girl was induced to resume illicit intercourse liecause of the promise of 
marriage then made by the accused who had previously seduced her. 
R. v. Hauberg (1915), 8 Bask. L.R. 239, 24 Can. Cr. Cas. 297, 31 W.L.R. 
779.

It would seem that an equivocal statement which might or might 
not be a promise of marriage is not enough. R. v. Spiny (1914), 20 
B.C.R. 147, 24 Can. Cr. Cas. 152.

The offence is committed on the date of the first connection. R. v. 
Lacelle, 11 O.L.R. 74, 10 Can. Cr. Cas. 229.

There is a difference of judicial opinion as to whether the renewal 
of promise of marriage where the parties arc already engaged to be 
married would be sufficient. The better view seems to lie that such a 
case is equally within the scope of see. 212, as being “ under ” promise 
of marriage as the case of a promise of marriage first made as a means 
of obtaining the girl's consent to intercourse. R. v. Romains (1908). 
13 Can. Cr. Cas. 68, but see contra, R. v. Walker (1893), 1 Terr. L.R. 
482, 5 Can. Cr. Cas. 465. It would seem sufficient that the subsistence 
of the promise induced the girl's consent although there was no express 
renewal of the promise at the time of the seduction. R. v. Romains 
(1908), 13 Can. O. Cas. 68.

A promise of marriage conditional upon the girl becoming pregnant 
as a result of the intercourse has been held not to be sufficient to sup
port a charge under a similar New York law. People v. Van Alstync, 
39 N.E. Rep. 343.

Subsequent marriage of parties]—The subsequent intermarriage of
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tlie aedwer unit the aedtMed is n good pine in defence of tlip r.harge. 
Hoc. 214 (2). A mere utter lu marry ia no defunct-. Stale v. Wiae, 50 
Pac. 800; State v. Thompson, 46 N.W. 293; State v. Mackey, 48 N.W.
918.

Proof of ape]—See note to aee. 211; R. v. Huubetg (1915), 8 Saak. 
L.R. 239, 24 Can. Cr. Caa. 297; R. v. Spera (1915), 34 O.L.R. 539, 25 
Can. Cr. Caa. 180.

Previously chaste character]—See aee. 210 and note to aee. 211. 
Corroboration]—See aee. 1002 anil note to aee. 211. The corrobora

tion of the promiae of marriage may eonaiat of alatementa made by 
the accueed both before and after the aeduetion allowing hia expreaaed 
intention to marry the girl. R. v. Daun, 12 O.L.R. 227, 11 Can. Cr. Caa. 
244.

Prosecution within one year]—By aee. 1140 (e) the prosecution must 
lie commenced within one year from the vommiaaion of the offence. See 
as to auggeated amendment of this liniitation, 37 C.L.T. 220. If the 
first occasion of the illieit intercourse was more than a year prior to 
the occasion of illicit intercourse when the promise of marriage was 
made, the prosecution under aee. 212 fails, aa the girl was not of ehaate 
character up to the date of the aeduetion under promise of marriage. 
R. v. Lougheed; 6 Terr. L.R. 77, 8 Can. Cr. Caa. 184; R. v. Howard, 8 
Can. Cr. Cas. 188 (Ont.) ; unices lietween the two acta of aeduetion 
there was such conduct and liehaviour on her part aa to imply reform 
and rehabilitation in chastity. R. v. llaulierg (1915), 8 Saak. L.R. 239, 
24 Can. Cr. Cas. 297; R. v. Lougheed, supra.

Excluding public from Mal]—Sec. (145.

Seduction of ward or atep-rhild or foster child.

213. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment,—

(а) who, being a step-parent or foster parent or guardian,
seduces or has illicit connection with his step-child 
or foster child, or ward ; or,

(б) who seduces or has illicit connection with any woman
or girl previously chaste and under the age of twentv- 
one years who is in his employment in a factory, mill, 
workshop, shop or store, or who, being in a common, 
but not necessarily similar, employment with him in 
such factory, mill, workshop, shop or store, is, in 
respect of her employment or work in such factory, 
mill, workshop, shop or store, under or in any way- 
subject to his control or direction, or receives her 
wages or salary directly or indirectly from him.
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Origin]—1917 Can. ch. 14; Sec. 183, Code of 1892.
“ Previously chaste "]—See sec. 210 and compare secs. 211, 212.
Subsequent marriage of guardian and ward]—See sec. 214 (2).
Prosecution within one year]—By sec. 1140 (c) the prosecution must 

be commenced within one year from the commission of the offence; at 
least, if the offence tie the “ seduction of a ward or employee.” It will 
be noted that no corresponding amendment was made to sec. 1140 (c) 
(vh) when see. 213 was amended in 1917 so as to include a step-child 
or foster-child.

Excluding public from trial]—See see. 645.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sec. 4 of the Canada Evidence Act, B.S.C. 
1906, ch. 145, and under it the wife of the accused is both a competent 
and compellable witness for the prosecution.

Corroboration]—See sec. 1002 (<?).

Seducing female passenger# on vessel#.—Subsequent marriage a 
defence.

214. Every one is guilty of an indictable offence and liable 
to a fine of four hundred dollars or to one year’s imprisonment, 
who, being the master or other officer or seaman or other person 
employed on board of any vessel, while such vessel is in any 
water within the jurisdiction of the Parliament of Canada, under 
promise of marriage, or by threats, or by the exercise of his 
authority, or by solicitation, or the making of gifts or presents, 
seduces and has illicit connection with any female passenger.

2. The subsequent intermarriage of the seducer and the 
seduced is, if pleaded, a good defence to any indictment for any 
offence against this or either of the two last preceding sections, 
except in the case of a guardian seducing his ward.

Origin]—Sec. 184, Code of 1892; B.S.C. 1886, ch. 65, sec. 37.

” Under promise of mairiagc”]—Compare sec. 212 and see note to 
that section.

Excluding public from the trial]—Sec. 645.

Subsequent marriage of the parties]—See note to sec. 212.

Wife of accused a compellable witness]—See sec. 4 of the Canada 
Evidence Act, B.S.C. 1906, ch. 145.

Corroboration]—See sec. 1002 (c).
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Parmi or guardian procuring or party to defilement ol girl or
woman.

215. Every one who, being the parent or guardian of any 
girl or woman,—

(а) procures such girl or woman to have carnal connection
with any man other than the procurer; or,

(б) orders, ie party to, permits or knowingly receives the
avails of, the defilement, seduction or prostitution of 
such girl or woman;

is guilty of an indictable offence, and liable to fourteen years' 
imprisonment, if such girl or woman is under the age of four
teen years, and if such girl or woman is of or alwve the age of 
fourteen years, to five years imprisonment.

Oripir>]—Sec. 186, Code of 1892 ; 5.1 Viet., eh. 37, see. 9.
Parent “ permittimp” defilement]—Compare the Children Art Imp. 

1908, as amended 1910, Imp., making it an offence to “cause” or 
“encourage” the defilement; and see B. v. Ralphs, 9 Cr. App. 86; 
R. V. Chniney 119141, 1 K.B. W, M Times L.R. H. 9 Cr. App. R. ITS; 
R. v. Moon [1910], 1 K.R. 818.

Avails of . . . prostitution, etc.]—Compare with secs. 216, clause 
(I) and 218, clause (I).

Prosecution within one pearl—Code sec. 1140 (c).
Kreludinp public from trial]—Code see. 645.
Il'ife of accused a compellable witness]—Her* sec. 4 of the Canada 

evidence Act, R.8.C. 1906, eh. 145.
Corroboration]—Code sec. 11X12 (e).
Proof of ape]—See note to see. 211.

Procuring.-Bale person living on prostitute's earnings.
216. Every one is guilty of an indictable offence ami shall 

he liable to five years’ imprisonment and on any second or subse-
conviction shall also Is- liable to Is- whi|i|s-d in addition 

to such imprisonment who,—
(а) procures, or nitempts to procure or solicits any girl or

woman to have unlawful carnal connection, either 
within or without Canada, with any other person or 
persons; or,

(б) inveigles or entices any woman or girl not being a
common prostitute or of known immoral character 
to a common bawdy or assignation house for the 
purpose of illicit intercourse or prostitution ; or,
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(r) knowingly conseils any woman or girl in any common 
bawdy or assignation house ; or,

(d) procures or attempts to procure any woman or girl to
become, either within or without Canada, a common 
prostitute ; or,

(e) procures or attempts to procure any woman or girl to
leave her usual place of abode in Canada, such place 
not being a common bawdy house, with intent that 
she may become an inmate or frequenter of a com
mon bawdy house within or without Canada ; or,

(/) on the arrival of any woman or girl in Canada, directs 
or causes her to lie directed, takes or causes her to lie 
taken, to any common bawdy house or house of 
assignation ; or,

(g) procures any woman or girl to come to Canada, or to 
leave Canada, for the purpose of prostitution ; or,

(Zi ) by threats or intimidation procures or attempts to 
procure any woman or girl to have any unlawful car
nal connection, either within or without Canada ; or.

(i) for the purposes of gain, exercises control, direction or 
influence over the movements of any woman or girl 
in such a manner as to show that he is aiding, abet 
ting or compelling her prostitution with any person 
or generally ; or.

(;') by false pretenses or false representations procures any 
woman or girl to have any unlawful carnal connec
tion, either within or without Canada ; or,

(k) applies, administers to, or causes to be taken by anv
woman or girl any drug, intoxicating liquor, matter, 
or thing with intent to stupefy or overpower so a< 
thereby to enable any person to have unlawful carnal 
connection with such woman or girl ; or,

(l) being a male person, lives wholly or in part on the
earnings of prostitution.

8. Where a male person is proved to live with or to be habit
ually in the company of a prostitute or prostitutes, and has no 
visible means of sup|iort, or to live in a house of prostitution, 
he shall, unless he can satisfy the court to the contrary, be deemed 
to be living on the earnings of prostitution.
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Origin]—Can. 8tat. 1913, eh. 13, sec. 9; Can. 8tat. 1909, ch. 9; 
R.8.C. 1906, ch. 146, sec. 216; Code of 1892, roc. 186; 53 Viet., Can., eh.

: m §| BSjC 1W, «à. 1ST, aaa :
Procuring]—There can be no procuring, and no attempt or con

spiracy, i .ere the woman frequents a house of ill-fame of her own free 
will without any fraud or persuasion on the part of any other person. 
R. v. Christian, 23 Cox C.C. 541. Directing and conveying men to a house 
of ill-fame is not “procuring." R. v. Quinn, (1918) 43 O.L.R. 385.

A conviction must not lie in the alternative for “ procuring or at
tempting to procure, etc." ; in such form it would be void for uncer
tainty. R. v. Gibson (1898), 29 Ont. R. 660 ; 2 Can. Cr. Cas. 302.

The illegal act relied upon must have been committed in Canada to 
bring a foreigner within the scope of Canadian jurisdiction. R. v. 
Blythe (1896), 4 B.C.B. 276, 1 Can. Cr. Cas. 263; Ee Gertie Johnson 
(1904), 8 Can. Cr. Cas. 243.

By false pretenses or false representations]—Clause (j) makes it an 
offence by false pretenses or false representations to procure any woman 
or girl to have any unlawful carnal connection. Seduction under 
promise of marriage made by a married man falsely representing him
self as unmarried, may, it seems, be prosecuted under sub-sec. (j) if 
the girl believed the false representation. See 33 Eng. Law Journal, 
253; R. v. Williams (1898), Central Crim. Court (Eng.) ; R. v. Jones, 67 
L.J.Q.B. 41, [1898], 1 Q.B. 4.

Procuring to came to Canada or to leave Canada for the purpose of 
prostitution]—This offence (clause g) does not cover the case of a woman 
becoming the mistress of the accused only. R. v. Cardell (1914), 7 
Alta. L.R. 404, 23 Can. Cr. Cas. 271. The word “ prostitution," in sec 
216, means promiscuous sexual intercourse with men. R. v. Cardell, 
supra.

Man living on the earnings of prostitution]—Compare clause (Z) and 
sub-sec. (2) with Code sees. 235 (b), 238 (Z) and 238 (a) ; and see 
R. v. Austin [1913], 1 K.B. 551, 82 L.J.Q.B. 387, 8 Cr. App. R. 169.

An indictment under sub-sec. (Z) is not bad for laying the offence 
as on one specified day. R. v. Hill [1914], 2 K.B. 386, 10 Cr. App. 
R. 50.

Solicitation]—The offence of solicitation may be complete although 
it did not reach the mind of the person intended to lie solicited so as 
to attract her notice. Horton v. Mead [1913], 1 K.B. 154, 82 L.J.K.B. 
200, 23 Cox C.C. 279; R. v. Wing (1913), 29 O.L.R. 553, 22 Can. Cr. 
Cas. 426, 5 O.W.N. 295.

Attempts where not expressly mentioned]—In clauses in which an 
attempt is not dealt with, it may lie punished as Code sec. 571 pro
vides ; the language of sec. 571 is too plain to admit of the application 
of the rule, expressi unins, etc. R. v. Wing, 29 O.L.R. 553, 22 Can. Cr. 
Cas. 426, 5 O.W.N. 295.
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Corroboration]—See sec. 1002 (e) ; B. v. McNamara, 20 Ont. B. 489; 
B. v. St, Clair, 27 A .B. (Ont.) 308, 3 Can. Cr. Cas. 351 ; B. y. Quinn 
(1918), 14 O.W.N. 342.

Wife of accused a compellable witness]—See sec. 4 of the Canada 
Evidence Act, B.8.C. 1906, ch. 145, a compellable and competent witness 
for the prosecution.

Warrant to search house of ill-fame]—See sec. 640.
Arrest without warrant]—See the special provision of sec. 652a for 

offences under see. 216.
Prosecution within one pear]—See Code sec. 1140 (c) ;
Preluding public from trial]—Code sec. 645.
Continuing offence]—The offence of procuration under sec. 2 of the 

Criminal Lew Amendment Act (Eng.) has been held to be a continuing 
offence, and if any part of it takes place within the jurisdiction, there 
is jurisdiction to try for the offence. B. v. Mackenzie (1910), 27 
Times, L.B. 152.

Whipping on second or subsequent conviction]—This penalty was 
introduced by the amendment of 1913. Under the corresponding Eng
lish Act (Crim. Law Amendment, 1912, sec. 7), it was held that It was 
not necessary that the previous conviction should be one on indictment, 
or that it should have taken place since the enactment of the new 
English law of 1912 authorising an indictment of a male person for 
an offeneo similar to that stated in sub-sec. (I) of Code sec. 216 instead 
of summary proceedings for vagrancy under a statutory provision 
similar to sub-sec. (I) of Code sec. 238. B. v. Austin [1913], 1 K.B. 551, 
82 LJ.K.B. 387, 8 Cr. App. B. 169, 23 Cox C.C. 346.

Punishment of whipping]—See secs. 80, 204, 216, 276, 292, 293, 301, 
302, 446, 457, 1060.

Drugging with intent]—See secs. 210, 264, 276, 277, 278, 303-306.
Blackmail, threats and intimidation]—See secs. 216 (A), 265, 332, 

450, 451, 452, 453, 454, 501, 516, 538, 478, 748.

Householder permitting deli lenient.

217. Every one who, being the owner or oceupier of anv 
premises, or having, or acting or assisting in, the management 
or control thereof, induces or knowingly suffers any girl under 
the age of eighteen years to resort to or be in or upon such 
premises for the purpose of being unlawfully and carnally known 
by any man, whether- such carnal knowledge is intended to be 
with any particular man, or generally, is guilty of an indictable 
offence, and is liable,—

(a) to ten years’ imprisonment if such girl is under the age 
of fourteen years ;
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(6) to two years’ imprisonment if such girl is of or above 
the age of fourteen years.

Origin]—Sec. 187, Code of 1892; 48-49 Viet., Imp., ch. 69, sec. 6; 
49 Viet., Can., ch. 52, sec. 4; 53 Viet., Can., ch. 37, sec. 3; 63 64 Viet., 
Can., ch. 46.

Permitting defilement]—The section is not aimed at the mere act of 
illicit intercourse. The offence would be complete, although not easily 
proved, without any evidence of actual illicit intercourse, if it was 
established that the girl was induced or knowingly permitted to be 
upon the premises for the unlawful purpose. A connection with a man 
following is merely in the nature of evidence of the unlawful purpose. 
If, for instance, an owner or occupier of premises was knowingly to 
permit a girl to be upon his premises under an appointment made 
with her to there meet her paramour for the purpose of illicit connec
tion, the offence of the owner or occupier would be complete, although 
the man failed to appear. The statutory offence may be committed by 
a woman, as was the case in The Queen v. Webster, 16 Q.B.D. 134. The 
language of the section is, no doubt, purposely made w.ide, but its 
object is to forbid the use, either occasionally or habitually, of premises 
as assignation-houses, or houses of that nature, to which young girls may 
or may be induced to resort. The girls need i|pt, as in sec. 211, have 
been of previously chaste character. They may even, for anything 
that appears, be leading a life of prostitution. R. v. 8am Sing (Ont.) 
20 O.L.R. 613, 17 Can. Cr. Cas. 361, per Garrow, J.A.

“ Knowv.igly suffers,” etc.]—The Children Act (1908), Amendment 
Act, 1910 (Eng.), enacts that a person shall be deemed to have caused 
or encouraged the seduction or prostitution or unlawful carnal knowl
edge (as the case may be), if he has “ knowingly " allowed the girl to 
consort with or to enter or continue in the employment of any prosti
tute or person of known immoral character. Isaacs, L.C.J. in R. v. 
Chainey (1913), 9 Cr. App. R. 175, at 178, said, in reference to that 
enactment : “If it is established that the father (the accused) knew' 
it and stood by and allowed it, he may be convicted of ' causing or 
encouraging.' There is a very important difference between allowing 
it and knowingly allowing it within the meaning of the section . . .
When eases of this kind arc considered, one must take into considera
tion the circumstances of the home."

“ Girl under the age of eighteen years ”]—It is not necessary for the 
prosecution to prove that the accused knew the girl to be under this 
age. R. v. Ham Sing (1910), 22 O.L.R. 613, 17 Can. Cr. Cas. 361, dis
tinguishing R. v. Karn, 20 O.L.R. 91, 15 Can. Cr. Cas. 301.

“ Unlawfully and carnally known "]—The term “ unlawfully ” as used 
in Code sec. 217 means not lawful or not sanctioned by law; it does not 
import that to be unlawful, the carnal connection must be something
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of a character elsewhere declared to be unlawful and penalised by the 
Code or by some other definite law or by the general law of the land. 
R. v. Karn, 15 Can. Cr. Cas. SOI, 20 O.L.R. 91 ; and see R. v. 8am Sing, 
22, O.L.R. 618, 17 Can. Cr. Cas. 863.

“ With any particular wan or generally ”]—The judicial interpreta
tion placed upon this language excludes the owner or occupier of the 
premises from coming under the designation “ any particular man.” 
The offence is in allowing the girl to be upon the premises for purposes 
of illicit intercourse with some man other than the accused. R. v. 8am 
Jon (1914), 20 B.C.R. 549, 24 Can. Cr. Cas. 334 ; R. v. Bam Bing, 22 
O.L.R. 613, 17 Can. Cr. Cas. 361.

Corroboration]—See sec. 1002 (c) ; R. v. Brindley, 6 Can. Cr. Cas. 
196.

Wife of acoused a compellable wtineas]—This section is included 
amongst those specified in sub-see. 2 of sec. 4 of the Canada Evidence 
Act, R.8.C. 1906, eh. 145, and under it the wife of the accused is both 
a compellable and competent witness for the prosecution.

Juvenile delinquency]—See The Juvenile Delinquents Act, 1908, 
7-8 Edw. VIL, Can., eh. 40, and amending Acts.

Conspiracy to defile.

218. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who conspires with any other person 
by false pretenses, or false representations or other fraudulent 
means to induce any woman to commit adultery or fornication.

Origin]—Sec. 188, Code of 1892.
Conspiracy to defile women]—This is a common law offence, see 52 

C.L.J. 92-93, R. v. Hears, 2 Den. C.C. 80, R. v. Howell, 4 F. & F. 100. 
Corroboration]—Sec sec. 1002 (c).
Wife of accused a compellable witness]—This action is included 

amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.S.C. 1906, ch. 145, and under it the wife of the accused is both 
a compellable and competent witness for the prosecution.

Excluding publie from trial]—Code sec. 645.
Adultery a crime in New Brunswick]—Adultery is an indictable 

offence in New Brunswick under a pre-Confederation statute of that 
province. R. v. Strong (1915), 43 N.B.R. 190, 24 Can. Cr. Cas. 430; 
R.8.X.B. 1854, ch. 145, sec. 3.

Carnally knowing Idiots.

219. Every one is guilty of an indictable offence and liable 
to four years’ imprisonment who unlawfully and carnally knows, 
or attempts to have unlawful carnal knowledge of, any female
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idiot or imbecile, insane or deaf and dumb woman or girl, under 
circumstances which do not amount to ra|ie but where the 
offender knew or had good reason to believe, at the time of the 
offence, that the woman or girl was an idiot, or imlwcile. or 
insane or deaf and dumb.

Origin]—Sec. 189, Code of 1892.
CorrobortJwn]—See sec. 1002 (e).
Wife of acmted a compellable witness]—See the Canada Evidence 

Act, B.8.C. 1906, ch. 145, sec. 4.
Ctmsjiiraey to carnally know imbecilet etc.]—Where the initierility is 

of that class that it is not easy to prove knowledge of same on the 
part of the accused, but there has been a conspiracy by several to 
induce the woman to commit fornication with them, it would seem that 
an indictment will lay for aueh conspiracy as at common law without 
proof of false pretenses, etc., under Code sik-. 218. Sec article in 52 
C.L.J. 92, by Mr. J. E. Farewell, K.C.

" Under circumstances which do not Amount to rape "]—See Code 
sec. 298.

Knowledge of imbecility]—R. v. Waleliek, (1913) 4 W.W.R. 501, 21 
Can. Cr. Cas. 130 (Sask.).

Indian prostitution,
220 Every one is guilty of an indictable offence and liable 

to a penalty not exceeding one hundred dollars and not less than 
leu dollars, or six months' imprisonment,—

(it) who, being the keejier of any house, tent or wigwam, 
allows or suffers any unenfranchised Indian woman 
to lie or remain in such house, tent or wigwam, know
ing or having probable cause for believing that such 
Indian woman is in or remains in such house, tent or 
wigwam with the intention of prostituting herself 
therein ; or,

(fc) who, being an Indian woman, prostitutes herself there
in; or,

(r) who, la'ing an unenfranchised Indian woman, keeps, 
frequents or is found in a disorderly house, tent or 
wigwam used for any such purpose.

2. Every person who apjiears, acts or behaves as master or 
mistress, or as the |htsoii who has the care or management, of 
any house, tent or wigwam in which any such Indian woman is 
or remains for the purjaise of prostituting herself therein, is 
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deemed to lie the keejier thereof, notwithstanding he or she is 
not in fact the real keeper thereof.

Origin]—Sec. 190, Code of 1892; B.8.C. 1886, ch. 43, sec. 106, 50-51 
Viet., eh. 33, sec. 11.

Corroboration]—See sec. 1002 (e).
Deemed to be the keeper]—Compare sec. 228.
Excluding public from trial]—Code sec. 645.

Corrupting children.
220a. (1) Any Jierson who, in the home of a child, by in

dulgence in sexual immorality, in habitual drunkenness or in 
any other form of vice, causes such child to be in danger of 
being or becoming immoral, dissolute or criminal, or the morals 
of such child to lie injuriously affected, or renders the home of 
such child an unfit place for such child to be in, shall lie liable, 
on summary conviction, to a fine not exceeding five hundred 
dollars or to imprisonment for a |>eriod not exceeding one year 
or to both fine and imprisonment.

(2) For the purposes of this section, ‘child’ means a boy 
or girl apparently or actually under the age of sixteen years.

(3) It shall not be a valid defence to a prosecution under 
this section that the child is of too tender years to understand 
or appreciate the nature of the act complained of or to be 
immediately affected thereby.

(4) No prosecution shall lie instituted under this section 
unless it be at the instance of some recognized society for the 
protection of children or an officer of a juvenile court, without 
the authorization of the Attorney-General of the province in 
which the offence is alleged to have been committed, nor shall 
any such prosecution he commenced after the expiration of six 
months from the time of the commission of the alleged offence.

Origin]—(1918), 8-9 Geo. V, Can., ch. 16, sec. 1.
/«resize Delinquent* Act]—In districts in which the Juvenile De

linquents Act is in force, sec. 29 of that Act applies to make liable on 
summary conviction to a 6ne not exceeding five hundred dollars or to 
imprisonment for a period not exceeding one year, or to both fine and 
imprisonment, (1) who knowingly or wilfully encourages, aids, causes, 
abets or connives at the commission by a child, apparently or actually 
under the age of sixteen, of a " delinquency," l.e., the violation of any 
provision of the Criminal Code or of any Dominion or provincial statute,
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or of any by-law or ordinance of any municipality for which violation 
punishment by fine or imprisonment may be awarded, or the commission 
of any other act by reason of which the child is liable to be committed 
to an industrial school or juvenile reformatory; (2), who knowingly or 
wilfully does any act producing, promoting or contributing to a child’s 
being or becoming a juvenile delinquent, whether or not such person 
is the parent or guardian of the child, or (3) who, l>eing the parent or 
guardian of the child, and being able to do so, wilfully neglects to do 
that which would directly tend to prevent a child’s being or becoming 
a juvenile delinquent, i.c., a child who commits an act of delinquency of 
any of the classes above set out. The Juvenile Delinquents Act, 7-8 Edw. 
VT1, Can., ch. 40; 2 Geo. V, Can., ch. 30; 4-5 Geo. V, Can., ch. 39. Juris
diction under the Juevnile Delinquents Act is conferred upon the Juvenile 
Court established or specially authorized for that purpose (7-8 Edw. 
VII, eh. 40, sec. 2 (/) ; but where the act complained of is under the 
provisions of the Criminal Code or otherwise, an “ indictable ” offence, 
and the accused child is apparently or actually over the age of fourteen, 
the Court may, in its discretion, order the child to be proceeded against 
by indictment in the ordinary courts in accordance with the provisions 
of the Criminal Code in that behalf ; but such course shall in no case 
be followed unless the Court is of the opinion that the good of the 
child and the interest of the community demand it. 7-8 Edw. VII, Can., 
ch. 40, sec. 7. The Juvenile Court may, in its discretion, at any time 
before any proceeding has been initiated against the child in the ordin
ary criminal courts rescind an order it has made for proceeding by 
indictment against such child apparently or actually over the age of 
fourteen, and apparently or actually under the age of sixteen. 7-8 Edw. 
VII, Can., eh. 40, sec. 7. The public is excluded from trials under the 
Juvenile Delinquents Act, Ibid., sec. 10. The name of the child tried 
under that Act, or of its parent or guardian, is not to be published in 
any newspaper account of the trial. Ibid., sec. 10. Pending the hearing 
of a charge against a child under the Juvenile Delinquents Act it is 
not to be held in jail, unless an order has been made in the ordinary 
criminal courts under sec. 7, but the child is to be detained at a 
" detention home,” or shelter used exclusively for children, or under 
other charge approved of by the judge or, in his absence, by the sheriff 
or, in the absence of both the judge and the sheriff, by the mayor or 
other chief magistrate of the city, town, county or place. 7-8 Edw. 
VII, Can., ch. 40, sec. 11. Pending the hearing of a charge of delin
quency the juvenile court may accept bail for the appearance of the 
child charged at the trial as in the case of other accused persons. 7-8 
Edw. VII, Can., ch. 40, sec. 13.

On proof of the delinquency, the court may, instead of inflicting a 
punishment, release the child on probation. 7-8 Edw. VII, Can., ch. 40, 
sec. 16.
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Prosecution of adults for Code offences in respect of a child]—In 
cities or districts which have asked for and obtained the issue of a 
proclamation bringing the Juvenile Delinquents Act into force there, 
prosecutions against adults for offences against the Criminal Code in 
respect of a child apparently or actually under the age of sixteen, may 
be brought in the Juvenile Court, established or authorized under the 
Juvenile Delinquents Act, without the necessity of a preliminary hearing 
before a “ justice ” as defined by Code sec. 2, sub-sec. (18) ; such prose
cutions against adults may be summarily disposed of where the offence 
is triable summarily. 7-8 Edw. VII, Can., ch. 40, see. 30. Otherwise 
the charge may be dealt with by the Juvenile Court as in the case of 
a preliminary hearing before a justice under Part XIV of the Code. 
Juvenile Delinquents Act, 7-8 Edw. VII, Can., ch. 40, sec. 30. Power 
is given the Juvenile Court in the case of a child “ provedM to be a 
juvenile delinquent to adjourn the hearing from time to time for Any 
definite or indefinite period, and to release the child on probation. 7-8 
Edw. VII, Can., ch. 40, sec. 16. If the child is committed to a foster 
home or to an institution for the care of neglected children, the Juvenile 
Court may make an order upon the parent or parents of child, or upon 
the municipality to which it belongs, to contribute to its support such 
sum as the Court may determine. 7-8 Edw. VII, Can., ch. 40, sec. 16 (2).

Fine upon parent for child's delinquency]—Where the Juvenile De
linquents Act is in force by proclamation (7-8 Edw. VII, Can., ch. 40, 
secs. 34 and 35), and a child under sixteen is proved to have been guilty 
of an offence for the commission of which a fine, damages or costs 
might, in the case of an adult, be imposed, the Juvenile Court has a 
discretion to call upon the parent or guardian to show cause (7-8 Edw. 
VII, ch. 40, secs. 8 and 18) why he should not be ordered to pay such 
fine, or damages, or costs instead of the child. Ibid., sec. 18. The 
Juvenile Court may so order on citation of the parent by notice under 
sec. 8 of the Juvenile Delinquents Act, and after giving the parent 
an opportunity of being heard, unless the Court is satisfied that the 
parent has not conduced to the commission of the child’s offence “ by 
neglecting to exercise due care of the child or otherwise,” 7-8 Edw. VII, 
Can., ch. 40, sec. 18. The order against the parent for fine, damages or 
costs, in respect of the child’s offence is subject to the same right of 
appeal as if the order had been made on the conviction of the parent. 
7-8 Edw. VII, Can., ch. 40, sec. 18, sub-sec. (5); ibid., sec. 5; Code 
sec. 749 et seq.

Nuisances.
Common nuisance defined.

221. A common nuisance is an unlawful act or omission to 
discharge a legal duty, which act or omission endangers the 
lives, safety, health, property or comfort of the public, or by 
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which the public are obstructed in the exercise or enjoyment of 
any right common to all llis Majesty’s subjects.

OriginJ—See. 191, Code of 1892 ; English Draft Code, sec. 150.
Criminal and non-criminal nuisances]—See secs. 222 and 223.

Criminal common nuisances.
222. Every one is guilty of an indictable offence and liable 

to one year’s imprisonment or a fine who commits any common 
nuisance which endangers the lives, safety or health of the public, 
or which occasions injury to the person of any individual.

Origin]—Sec. 192, Code of 1892; English draft Code, sec. 151.
“Common nuisance”]—See definition in sec. 221.
Criminal nuisances]—In Union Colliery Co. v. The Queen, 31 S.C.R. 

81, 4 Can. Cr. Cas. 400, the appellants were the owners of a public 
franchise to operate a railway lietween certain points. In its course 
the railway crossed a bridge which they were bound, but neglected, to 
maintain in a safe and secure condition for the traffic which they car
ried over it. In consequence of their neglect a train broke through the 
bridge and several persons in it were killed. It was held that the appel
lants were indictable under secs. 222 and 247 ; and see R. v. Michigan 
Central By. Co., 17 Can. Cr. Cas. 483.

A street railway company has l#een indicted for a common nuisance 
endangering public safety in operating some of its cars for a consider
able distance reversely at night, without a headlight at the end of the 
ear in the direction in which it was lieing moved. R. v. Toronto By. 
10 O.L.R. 26, 10 Can. Cr. Cas. 106.

Careless operations in making necessary road repairs may lie indict
able if the safety of the public is endangered. R. v. Burt, 11 Cox C.C.

In an un reported case at Toronto a prosecution was instituted against 
building contractors for careless operations in construction work said 
to endanger passers-by.

Private prosecutions]—A private prosecutor seeking an indictment 
against a municipality for an alleged nuisance in respect of the opera
tion of a city sewage system, should lay his information before a magis
trate and initiate a preliminary enquiry for the offence rather than 
apply for leave to prefer an indictment without a preliminary enquiry. 
Pc Schofield and Toronto (1913), 22 Can. Cr. Cas. 93, 5 O.W.N. 109, 25 
O.W.R. 331.

Non-criminal common nuisances.
223. Any one convicted upon any indictment or informa

tion for any common nuisance other than those mentioned in
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the last preceding section, shall not be deemed to have committed 
a criminal offence; but all such proceedings or judgments may 
be taken and had as heretofore to abate or remedy the mischief 
done by such nuisance to the public right.

Origin}—Sec. 193, Code of 1892; English draft Code, sec. 152.
Non-criminal common nuisances endangering merely the property or 

comfort of the public or obstructing the exercise of a common right]— 
In order to be a common nuisance the duty must be one to the public 
generally. Code see. 221 ; Toronto By. v. The King [1917], A.C. 630, 
29 Can. Cr. Cas. 29, 34.

This does not include as an indictable nuisance the continuous 
overcrowding of street cars operating on city streets under contract 
with the municipality and which the public could only enter by invita
tion. Toronto Rv. v. The King, supra ; B. v. Toronto By, 34 O.L.B, 
589, 25 Can. Cr. Cas. 183, (C.A.), and B. v. Toronto By., 23 O.L.B. 186, 
18 Can. Cr. Cas. 417, reversed.

Indictment is in some cases a method for trying a merely civil right, 
see B. v. Beynolds (1906), 11 Can. Cr. Cas. 312 (N.S.) ; Pillow v. City 
of Montreal (1885), Montreal L.B. 1 Q.B. 401. A permanent obstruc
tion erected on a highway and placed there without lawful authority 
which renders the way less commodious than before to the public, is an 
unlawful act and a public nuisance at common law. B. v. United King
dom Electric Telegraph Co. (1862), 31 L.J.M.C. 166; Attorney-General 
v. Brighton, etc. Supply Association [1900], 1 Ch. 276; B. v. Nimmons 
(1892), 1 Terr. L.B. 415 ; Be Jamieson and Lanark County, 38 U.C.Q.B. 
047 ; B» v. OtllC Trunk Hv , 17 I'CtyK R V. OMftT, 1" ÜÂ
294 ; B. v. Hart, 45 U.C.Q.B. 1 ; B. v. Portage la Prairie, 2 W.L.B. 141, 
10 Can. Cr. Cas. 125; B. v. Great North of England By., 9 Q.B. 315; 
B. v. City of London, 32 Ont. B. 326.

The effect of sec. 223 is to leave indictment as a method of pro
cedure for trying the general question whether a common nuisance to 
the detriment of the property or comfort of the public, or by obstruction 
of any right, other than one affecting life, safety, or health, which is 
common to all His Majesty's subjects, has been committed. But it 
does deprive a conviction on indictment, in these cases, of its criminal 
character. The method of indictment is at times used in English law 
as a convenient one for trying a civil right, and see. 223 appears to give 
recognition to this use of the method, and to deprive it of any result 
in criminal consequences. Toronto By. v. The King [1917], A.C. 630, 
29 Can. Cr. Cas. 29, reversing B. v. Toronto By. 34 O.L.B. 589, 25 Can. 
Cr. Cas. 183, 9 O.W.N. 152.

Ontario tariff]—By schedule "A” of the Administration of Justice 
Expenses Act, B.8.O. 1914, ch. 96, the following provision is made as 
to Crown Attorney’s fees:
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Note (b)—“In cases of iuuirtmeiit for the olwlruction, or the non
repair of a highway or bridge, or of indictment for nuisance (where 
there ia a bona fide dispute us to Umndary, or title, or claim of right, 
and where no present public Inconvenience is lieiug Buffered from what 
is complained of) the Crown Attorney shall not Is1 entitled to charge 
costs to the public without the special sanction of the Attorney-General, 
but will collect his fees and costs from the parties only.*'

knowingly selling uiiHl food.

224. Every one is guilty of an indictable offence ami liable 
to one year’s imprisonment who knowingly ami wilfully exposes 
for sale, or has in his possession with intent to sell, for human 
food articles which lie knows to lie unfit for human food.

2. Every one who is convicted of this offence after a previous 
conviction for the same crime shall lie liable to two years’ 
imprisonment.

Origin]—Sec. 104, Code of 1892.
At common lav]—The selling of food which is dangerous nr unfit fur 

human food with knowledge of the fact is an offence at eornmon Un
it. v. Dixon (1814), 3 M. & Sel. 11; 15 R.R. .'!81 ; Shillito v. Thompson 
(1975), 1 Q.R.P. 12. If death ensues from eating such food, the seller 
knowing that it is dangerous is indictable for manslaughter. R. v. Ste
venson (18111), 3 F. & F. 106; R. v. Kempson (1893), 28 L.J. (Eng.) 
477.

t'timmon bawdy-house defined.
225. A common bawdy-house ia a house, room, set of rooms 

or place of any kind kept for purposes of prostitution, or for the 
practice of acts of indecency, or occupied or resorted to by one 
or more persons for such purposes.

Origin]—1917, Can., ch. 14; 0-7 Edw. VII, eh. 8; Bee. 194, Code of 
1892; R.8.C. 188», ch. 157; C.S. Can. (1859), ch. 105, sec. 1.

“ Kept for purposes of prostitution "]—The keeping.need not be for 
lucre. The offence consists in the house lining a public nuisance. R. v. 
Fabri (1917), 28 Can. Cr. Cas. 6 (Que.).

Prostitution means promiscuous sexual intercourse. R. v. Cardell, 
7 Alta. L.R. 404, 23 Can. Cr. Cas. 271.

A woman who continues to have unlawful sexual relations with one 
man only, or who livra with him as his mistress, is not a prostitute. 
Itedard v. The King (1910), 20 Can. Cr. Cas. 99 (Que.) ; R. v. Cardell, 
7 Alta. L.R. 404, 23 Can. Cr. Cas. 271; R. v. Emery [1917], 1 W.W.R. 
337, 358, per Berk, -T. ; R. v. Sands, 9 W.W.R. 496, 25 Can. Cr. Cas. 116, 
25 Man. R. 690.
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A conviction will 1m* quashed on certiorari if there wan no evidence 
to prove that the place wan a bawdy-house ; K. v. Cross (1918), 14 O.W.N. 
7 ; or to prove that the accused was the keeper. R. v. Cross, supra ; 
R. v. Weller (1917), 40 O.L.R. 290; R. v. Jackson (1917), 40 O.L.R. 
173; R. v. Rehe (1897), 1 Can. Cr. Cas. 63.

** Occupied or retorted to H|—The enactment means that a house 
occupied by one person who receives men and prostitutes herself as a 
prostitute, is a bawdy-house ; that one person resorting to a house for 
that purpose, to the knowledge of the owner of the house, constitutes 
an offence also. It does not alter the law as to isolated acts not con
stituting prostitution. One or two acts may not be considered an offence 
under the Act, but where repeated acts are proved, then it is certainly 
“ resorted to ** under the meaning of the section. R. v. Mercier, 13 Can. 
Cr. Cas. 475, at 484. 7 W.L.R. 922. The resorting by one person to a 
house for the purposes of prostitution constitutes that house a bawdy- 
house, if the owner of it or the keeper of it is aware of what the re
sorting is for. It is no answer that it is a case of one woman resorting 
with one man who is a tenant, if the woman is a prostitute. R. v. 
Mercier, supra.

An hotel proprietor who, with knowledge of the facts, permits a 
room in his hotel to be used for purposes of prostitution, may lie con
victed of keeping a common bawdy-house. R. v. Mercier, 13 Can. Cr 
Cas. 475, 7 W.L.R. 922 (Y.T.).

Proof of the bad repute of the house]—Evidence of the bad repute 
of the house will not alone justify a conviction. Some evidence of acts 
in sup|»ort of the bad repute must lie given : sec Regina v. McNamara, 
20 O.R. 489; R. v. Mercier, 7 W.L.R. 922, 13 Can. Cr. Cas. 475, at 481; 
or proof that the people who go there are of ill-fame. R. v. Sands (No. 
2), 25 Man. R. 690, 25 Can. Cr. Cas. 120; R. v. Emery [1917], 1 W.W.R 
337; R. v. James, 9 W.W.R. 235; 9 Alta. L.R. 66; R. v. Cardell, 23 
Can. Cr. Cas. 271 ; R. v. Demctrio, 20 Can. Cr Cas. 306; R. v. Carroll, 
9 W.L.R. 119; R. v. St. Clair, 27 A.R. (Ont.), 308, 3 Can. Cr. Cas. 551; 
and see eases under the prior Code, R. v. Mannix, 10 O.L.R. 303, 10 
Can. Cr. Cas. 150; R. v. Oslierg, 15 Man. R. 147, 1 W.L.R. 121, 9 Can. 
Cr. Cas. 180; R. v. Shepherd, 6 Can. Cr. Cas. 463; R. v. Young, 14 
Man. R. 58, 6 Can. Cr. Cas. 42.

The use of a place on a single and isolated occasion for the purpose 
of illicit intercourse between one man and one woman would not con
stitute the place a common bawdy-house as defined by sec. 225. R. v. 
Cardell, 23 Can. Cr. Cas. 271, 7 Alta. L.R. 404; R. v. Newton, 11 P.R. 
(Ont.) 101.

. If there is sufficient evidence of illicit intercourse to the knowledge 
of the proprietress or from which her knowledge can properly be in
ferred, it is unnecessary to have any evidence of reputation, while thQ
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latter alone would lie useless, and iu fact, daugcrous, as apt to cloud 
the judgment. K. v. t'amill, § W.L.R. 119 (B.C.).

Without any evidence of the general reputation of the house, a con 
viction may be supported on proof of the one act of sexual intercourse, 
although invited by police “ spotters,” and the defendant’s admission 
that she had been carrying on the business of a bawdy-house for only 
a few days. R. v. Marceau (1815), 7 W.W.R. 1174, 30 W.L.R. 418.

The reputation of the keeper of an alleged bawdy-house as being a 
prostitute is not proof that the house is “ kept for purposes of prostitu
tion ” or that she occupies it for such purposes. R. v. Sands (1915), 
9 W.W.R. 496, 25 Man. R. 690, 32 W.L.R. 775.

Even proof that she had made a future appointment for illicit 
intercourse at the house with a detective who solicited her for the 
purpose of getting evidence, will not be enough when the act of prostitu
tion did not take place, and the detective had no intention of keeping 
the appointment. R. v. Sands, supra. His call under such circum
stances to get evidence against the woman cannot be said to be a 
“ resort ” by him to that house for the purposes of prostitution. Ibid.

In Roscoe’s Criminal Evidence, 11th ed., 86, it is laid down in refer
ence to the offence of keeping a bawdy-house or house of ill-fame that 
“ it is a cumulative offence. It is not necessary to prove who frequents 
the house, which in many cases it might be impossible to do, but if 
unknown persons are proved to have been there, conducting themselves 
in a disorderly manner, it will maintain the indictment.” Evidence of 
the general reputation of the house, while perhaps not alone sufficient 
to convict, is held to be admissible, and in the case of The Queen v. St. 
Clair, 27 A.R. (Ont.) 308, 3 Can. Cr. Cas. 551, Osler, J.A., who delivered 
the judgment of the Ontario Court of Appeal, said:—“ Such reputation 
is not acquired without acts or conduct capable of proof from which the 
character of the house may be inferred, such as the character of the 
women as being common prostitutes, and the facts of men visiting the 
house at all hours, and dissolute and disorderly behaviour there.”

The charge may be general, yet at the trial evidence of particular 
acts and the particular time of doing them may be given. R. v. Johnson, 
23 Can. Cr. Cas. 136. Solicitation by the accused may be enough. R. v. 
Emery, [1917] 1 W.W.R. 337, 10 Alta. L.R. 139.

In R. v. Jackson (1914), 5 W.W.R. 1286, 22 Can. Cr. Cas. 215,* 27 
W.L.R. 31, Walsh, J., said: “I understand that it is the general repu
tation of a place which may help to attribute to it the character of a 
bawdy-house. I am quite unable to bring my mind to the conclusion 
that complaints made by two persons, who, for this purpose, may be 
treated as but one, can create a general reputation for the place com
plained of. I do not wish to be understood as holding that no amount 
of complaining can avail to affect or fix the general reputation of a 
place, for I can quite well understand that such complaints may be so
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general and so widespread as to thereby definitely fix its reputation. 
That, however, is not this vase. It seems to mo to lie a most dangerous 
thing to say, that, because some undisclosed person tells the police that 
such and such a thing has happened in a certain place that that place 
has thereby acquired a general reputation appropriate to the character 
of the story thus told of it; for a vindictive or unscrupulous person 
might very easily in this way give a most undeservedly bad reputation 
to the premises of another with whom he or she happened to be on 
unfriendly terms.”

“ Common bawdy-house ”]—It is the keeping of a “ common ” bawdy- 
house that is an offence under secs. 225 and 228, and it is not enough 
to charge merely the keeping of a bawdy-house. R. v. Jousseau, 24 
Can. Cr. Cas. 417 (Que.).

The offence of keeping a bawdy-house is a continuing offence, and 
an information or conviction does not disclose more than one offence 
(Code sec. 710) where the offence is charged as having occurred on 
several separate days. R. v. Burnbv [1901], 2 K.B. 459, 70 L.J.K.B. 
739, 20 Cox C.C. 25; R. v. Keeping, 34 N.8.R. 442; R. v. Johnson, 23 
Can. Cr. Cas. 136 (Y.T.).

Several persons may be convicted of the one offence of keeping a 
common bawdy-house, and that either jointly or severally. R. v. Bloom, 
5 W.W.R. 897, 22 Can. Cr. Cas. 205; and on a joint information, separ 
ate convictions may be made. Ibid.

House of ill-fame]—A conviction on summary trial for keeping a 
** house of ill-fame ” will not be quashed because of the different 
phraseology to that of the Code, but will he amended under Code sec. 
1124, to conform with secs. 225 and 228, if the evidence warrants it. 
R. v. Darroch (1916), 27 Can. Cr. Cas. 402. Keeping a house of ill 
fame was an indictable offence at common law, and the change of 
language is one of form only and not of substance. R. v. Darroch, 
supra; R. v. McNamara (1891), 20 Ont. R. 489; see Code sec. 744.

* Acts of indecency "]—Code secs. 205, 206, 292, 293, 294.
Summary trial of bandy-house cases1—Bee sec. 774.
Offence of keeping]—See sec. 228.
Being an inmate]—See sec. 229a.
Being found in]—See sec. 229.
Obstructing peace officer]—Sec sec. 230.
Landlord'8 liability]—See sec. 228a.
Prior law]—In view of the statutory definition contained in sec. 

225 in its present extended form, the decisions in the English cases 
of Singleton v. Ellison [1895], 1 Q.B. 607, and Caldwell v. Leech (1914), 
23 Cox C.C. 510, 109 L.T. 188, do not apply; nor do the Canadian do 
cisions (prior to 1907) in R. v. Young (1902), 14 Man. R. 58, 6 Can. 
Cr. Cas. 42; R. v. Osberg, 15 Man. R. 147, 1 W.L.R. 121 ; R. v. Mannix. 
10 O.L.R. 303, 10 Can. Cr. Cas. 150.
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('«■■on gaelng-hoese defined. Effect of part of game only bring 
jilayed tlirre or «lake elsewhere.

226 A common gaming-house is,—
(а) a house, room or place kept by any person for gain, to

which persons resort for the purpose of playing at 
any game of chance, or at any mixed game of chance 
and skill ; or,

(б) a house, room or place kept or used for playing therein
at any game of chance, or any mixed game of chance 
and skill in which

(i) a bank is kept by one or more of the players exclu
sively of the others ; or,

(id) the whole or any ixirtion of the stakes or bets or 
other proceeds at or from such games is either 
directly or indirectly paid to the person keeping 
such house, room or place, or,

(ii) any game is played the chances of which are not
alike favourable to all the players, including 
among the players the banker or other person 
by whom the game is managed, or against whom 
the game is managed, or against whom the other 
players stake, play' or bet.

2. Any such house, room or place shall lx1 a common gaming
house, although part only of such game is played there and any 
other part thereof is played at some other plaee, either in Canada 
or elsewhere, and although the stake played for, or any money, 
valuables, or property depending on such game, is in some other 
place, either in Canada or elsewhere.

Origin]—Can. Stat. 1918, eh. 16, see. 2; Bee. 196, Code of 1892; 58- 
59 Viet., eh. 40; 9-10 Edw. VII, eh. 10; flaming Houses Aet, 1854 Imp.

“ Kept for train "J—The importance of the eases dealing with the 
question of " gain ” lias lieen minimised by the amendment of 1918 add
ing paragraph (io) to sub-sec. (6). The effect seems to he that no 
matter how small the share of the stakes or other proceeds which the 
keeper receives either directly or indirectly, such receiving brings the 
plaee within the definition of see. 226, and the keeper within the penal
ties of sec. 228. If any rake-off goes to the house or proprietor it 
would seem to make no difference under the 1918 amendment that in 
spite of that advantage the proprietor was actually a loser by the 
play. Furthermore the advantage to the proprietor may lie either "at ”
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or “ from ” the game under clause (ia) and the words “ other proceeds " 
are probably intended to cover any fixed assessment or contribution 
collected by the proprietor quite apart from the chances of the game 
or the keeping of any “ bank.”

In order to constitute a keeping “ for gain,” the keeper or ostensible 
keeper of the house had in sonic way to gain by the gambling or by 
permitting the gambling to be carried on, and unless he did so he was 
not liable under sub-sec. (o). R. v. Charlie Yee [1917], 1 W.W.R. 1307 ; 
B. v. Mah Kee (1905), 6 Terr. L.B. 121, 9 Can. Cr. Cas. 47, 1 W.L.R. 37; 
and see R. v. Haunders, 3 Can. Cr. Cas. 495 ; R. v. James (1903), 6 O.L.R. 
35, 7 Can. Cr. Cas. 100; R. v. Russell, 11 Can. Cr. Cas. 189; R. v. Cashen, 
11 Can. Cr. Cas. 183; Robinson v. McNeill, 4 E.L.R. 134 (N.8.).

Playing games to determine who shall pay for drinks, food, or 
cigars, etc., for the use of the players, is gaming. R. v. Bloomfield 
(1916), 27 Can. Cr. Cas. 45 (Que.) ; Rex. v. James, 7 Can. Cr. Cas. 
196, 6 O.L.R. 35; An hotelkeeper has been held to be a 
keeper ” for gain ” because he permitted gaming by others so as to 
advance his sales of drinks ; R. v. Sala, 13 Can. Cr. Gas. 198 (Y.T.) ; 
so a cigar store proprietor is liable if he obtains “ gains ” directly or 
indirectly by advancing his sales. R. v. James (1903), 6 O.L.R. 35, 
7 Can. Cr. Cas. 196; and see R. v. Bertrand, (1918) 52 N.S.R. 127.

When club-premises within the definition]—Before the introduction 
of clause (ia) in 1918, it was held that if in playing a game of poker 
in a bona fide club by members coming there as of right and not by 
invitation, express or implied, the players might institute a voluntary 
rake-off us a method of paying for their refreshments supplied by the 
club steward and still the place not be one kept “ for gain ” by the club. 
R. v. Riley [1917], 1 W.W.R. 325, 23 B.C.R. 192, 26 Can. Cr. Cas. 402, 
distinguishing R. v. James (1903), 7 Can. Cr. Cas. 196, and R v. Brady 
(1896), 10 Que. 8.C. 539. But if persons who were not memliers were 
allowed to participate and a rake-off was taken from their winnings 
for the purposes of the club in the playing of a mixed game of chance 
and skill, the club became a common gaming house. R. v. Ham (1918), 
29 Can. Cr. Cas. 431 (B.C.).

It has, indeed, been said that members of a bom fide club arc not to 
be considered persons who ” resorted ” to the club, in construing a penal 
statute in which “ resorting ” to a place is an element of the offence. 
R. v. Riley [1917], 1 W\W.R. 325, 327, 23 B.C.R. 192, 26 Can. Cr. Cas. 
402, per Macdonald, C.J.A., applying Downes v. Johnson [1895], 2 Q.B. 
203, 64 L.J.M.C. 238. Paragraph (a) of sec. 226 (a) is “ aimed at the 
keeping of a house for gain to which persons come by invitation, express 
or implied ; the members of a bona fide club come as of right.” Per 
Macdonald, C.J.A., in R. v. Riley, supra.

In the case of an incorporated club, the steward of the club would 
ordinarily appear to l»e a person having the management or assisting
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in the management of the club premises so as to be amenable under 
('ode sec. 228, sub-see. 2, in the event of the club premises being con
ducted as a gaming house ; R. v. Merker and Daniels, 37 O.L.R. 582, 
10 O.W.N. 452; but there is not necessarily a keeping “for gain ” 
under Code sec. 226 (a) because of the club being paid for refresh
ments supplied to members playing poker, out of a voluntary “ rake-off ” 
set apart during the playing. R. v. Riley [1917], 1 W.W.R. 325, 23 
B.C.R. 192, 26 Can. Cr. Cas. 402. It would make no difference whether 
the rake-off from the winnings of outsiders was applied to the expenses 
of the club or given as dividends to the club members. R. v. Ham 
(1918), 29 Can. Cr. Cas. 431 (B.C.), distinguishing R. v. Riley, supra ; 
and see R. v. Brady, 10 Que. S.C. 539.

Under the new clause (io) if any part of the stakes or bets or other 
proceeds at or from a game of chance or a mixed game of chance and 
skill is either “ directly or indirectly ” paid to the person keeping the 
place, such constitutes it a common gaming house. The term “ person ” 
includes a society or a body corporate, company, etc. Code sec. 2, sub- 
sec. (13).

Place to which persons “ resort ” for the purpose of playing, etc.]— 
As to clubs, see R. v. Riley, supra. Apart from the circumstances set out in 
clause (5), the mere resorting of persons to a store or other place of which 
the accused was the proprietor for the purpose of playing games of chance 
or mixed games of chance and skill will not make the place a common 
gaming house within the Code definition, unless the accused got some 
Kill out of ,t. K. V. Clmlir Ue IIMTI, 1 W.W.R. lWif R X. Ah Pm 
(1880), 1 B.C.R., pt. 1, pp. 147, 152; Reg. v. Saunders, 3 Can. Cr. Cas. 
495; R. v. Jung Lee, 22 Can. Cr. Cas. 64; R. v. See Woo, 16 Can. Cr. 
Cas. 213. This might be shown where others got a rake-off out of the 
game by giving proof that the proprietor in some way participated in 
this profit. Ibid.

That a house is “ common ” does not necessarily mean that it is open 
to everyone; it may be of limited access. R. v. Ah Powf (1880), 1 B.C.R., 
pt. 1, p. 147; R- v. Laird (1894), 3 Rev. de Jurisprudence (Que.) 389.

A magistrate might reasonably decide that a room was a common 
gaming house if it is commonly used or adopted for gaming, frequented 
by many people promiscuously, especially if by many various persons, 
by a fortuitous concourse, or without the necessity of any direct or 
personal invitation from the occupier or other person legally entitled to 
the sole enjoyment of the room or place, and if thereby a general 
opportunity of gaming though without any fixed intention or invitation 
to do so. Per Begbie, C.J., in R. v. Ah Pow (1880), 1 B.C.R., pt. 1, 
p. 152. Such an establishment will be a common gaming house though 
a large part of the general public are excluded by keys or watch-words, 
or in any other manner. Ibid.
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Game of chance or mixed flame of chance and skill]—A game of 
chance is one in which hazard entirely predominates; and a mixed 
game of chance and skill is one in which the element of hazard prevails 
notwithstanding the skill of the gamesters. E. v. Fortier, 17 Can. Cr. 
Cas. 423, 13 Que. K.B. 308; R. v. Jamieson, 7 Ont. B. 153. Euchre is a 
game of chance, and though experience and judgment may make one 
player more successful than another, it would be a perversion of words 
to say it was in any sense a game of mere skill. R. v. Laird, 7 Can. Cr. 
Cas. 318, 319, 0 O.L.R. 180.

The game of fan-tan is a game of chance or of mixed chance and 
skill. R. v. Hung Gee (1913), 4 W.W.R. 1128, 6 Alta. L.R. 167, 21 
Can. Cr. Cas. 409; R. v. Ham (1918), 29 Can. Cr. Cas 431 (B.C.).

The game of “ black jack” is a game of chance. R. v. Petrie, 7 
B.C.R. 176; but see criticism of the decision on other points in R. v. 
Hung Gee (1913), 4 W.W.R. 1128, 21 Can. Cr. Cas. 404 (Alta.).

The playing of the game of draw poker in a place not kept for the 
purpose is not prohibited, if there is no “ rake-off ”. Rose v. Collison, 

• ’ \H:., : |{ v. Bred) ( WS), 1" Que. SXL IB.
Game of chance, etc., in which a “ bank ” is kept]—“ Bank,” as a 

gaming term, means the sum of money or the checks which the dealer 
or banker has as a fund from which to draw the stakes and pay his 
losses ; the pile of money which the player who plays against all the 
others, has before him. R. v. Hiug Hoy [1917], 2 W.W.R. 958, at 961, 
11 Alta. L.R. 518, 28 Can. Cr. Cas. 229. In forming a conclusion as to 
whether a “ bank ” is kept by one exclusively of the others, or whether 
the “ game ” being played does not give chances “ alike favourable to 
all the players,” much will depend on what is meant by the term “game.” 
Evidence giving a description of the game being played should be 
adduced to satisfy the court on this point and also to determine whether 
the game was, on the one hand, a game of chance, or a mixed game of 
chance and skill, and so within Code sec. 226 (h), or on the other hand, 
a game of skill only, and so not covered by the Code provision. It is 
not to be inferred from Code sec. 226 that judges should -take judicial 
notice of the way in which so-called gambling games are played nor 
can the dictionaries be relied upon for information in regard to a 
foreign game such as “ fan-tan.” R. v. Hing Hoy [1917], 2 W.W.R. 
958, 962, 11 Alta. L.R. 518. With a narrow application of the word 
“ game ” as meaning a single round or card deal, it might be said 
that the “ bank ” was kept by one of the players exclusively for that 
deal or game, but the word will more likely receive in this connection 
the wider interpretation of the series of rounds or other successive 
parts of the playing at one session. The wider interpretation seems 
to be indicated by the context in which the words “ bank ” and “ banker " 
arc used in Code sec. 226. In view of the various games in which 
there is no exclusive banker throughout, the entire playing, such as
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there is in certain games of hazard in which all play against the 
proprietor of the gaming table or gaming device, it would seem that the 
words “ exclusively of the others " were inserted in Code sec. 226 (b) 
to protect players of games in which all start on an equal footing, but 
in which one is chosen by chance to act as a banker and is displaced 
by another according to the chances of the game, all with an equal 
chance to secure the position of banker and any incidental preference 
which may fall to the 1 milker for the time being. If the banker be
comes banker in rotation among the players or by some method of 
chance at certain stages of the game or, in other words, has an equal 
chance of becoming banker from time to time; that is, if the method 
of the game is not that one or more becomes exclusively the banker, 
then the chances of the game are equal or alike favourable to all the 
players in the only sense in which it was intended they should lie or 
could be. The constituting of a banker is one of the chances of the 
game. On one liecoming the banker it may lie assumed he has acquired 
an advantage. On the cards being dealt the chances of the players arc 
at once rendered unequal according to the character of the hands dealt.
R. v. Hung Gee, 4 W.W.R. 1128, 1130, per Reck, J.

Judicial opinions are at variance on the point. It has been held 
in Alberta that the provisions of sec. 226 (b) are not directed against 
a game in which though a bank is kept, the chances of being banker 
are equal to all the players. R. v. Hung Gee (No. 1), 4 W.W.R. 1128, % 
6 Alta. L.R. 167, 21 Can. Cr. Cas. 409; R. v. King Hoy [1917], 2 W.W.R. 
958, 964, per Beck, J. But the contrary view is taken in British 
Columbia. R. v. Petrie (1900), 7 B.C.R. 176, 3 Can. Cr. Cas. 439 ; and 
in Alberta was approved by Harvey, C.J., in his dissenting opinion in 
R. v. King Hoy [1917], 2 W.W.R. 958, 962.

Statutory presumptions from finding gaming appliances]—Before 
the Code amendment of 1918 to secs. 985 and 986, those sections created 
a statutory presumption from the finding of gaming instruments or con
trivances for unlawful gaming, and it was important to ascertain for 
the purposes of those sections whether the particular game was or was 
not “ unlawful.”

The amendment makes secs. 985 and 986 correspond with sec. 226, by 
eliminating the words “ unlawful,” and making those sections apply on 
the finding of instruments of gaming used in playing any game of 
chance or any mixed game of chance and skill.

Automatic vending machines]—It was held in Fielding v. Turner 
11903], 1 K.B. 867, 72 L.J.K.B. 542, that the operation of an auto
matic machine, in which no person but the player and the machine 
takes part, may constitute playing an unlawful game. In such a case 
the keeper, or owner of the machine, backs his chances against the 
person who uses it. And see Thompson v. Mason, 68 J.P. 270.

It has been held that whether or not such a game is one of skill
233
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or of chance is a question of fact: Thompson v. Mason, 20 T.L.R. 298. 
In one case playing a machine was held to be a game of skill, and, 
therefore, lawful; Ressers v. Cat*, 29 T.L.R. 381 (1913); whereas in 
two other cases playing an identical machine was held to be unlawful— 
Donaghv v. Walsh, L.R. [1914], 2 Ir. 261; Ogilvie v. Benigno (1906), 
7 F. 82; Thompson v. Mason, 20 Cox C.C. 641.

8o the operation of a “ Mills O.K. Counter Gum Vendor ” was held 
not to constitute gaming in R. v. Langlois, 23 Can. Cr. Gas. 43 (Que.) ; 
R. v. Stubbs (1915), 8 W.W.R. 902, 31 W.L.R. 567, 9 Aka. L.R. 26, 
24 Can. Cr. Cas. 303, reversing 24 Can. Cr. Cas. 60 (Alta.), and to 
constitute gaming in R. v. O’Meara, 34 O.L.R. 467, 25 Can. Cr. Cas. 16 
(Ont.); Bareham v. The King (1916), 25 Que. K.B. 354, 26 Can. Cr. 
Cas. 211. nnil R. v. Ocrasse, Ü W W R. 1304, 26 Can. Cr. Cas. 246 
(Mau.). The Court of Appeal for British Columbia was divided on 
the question. R. v. Smith [1917], 1 W.W.R. 553, 26 Can. Cr. Cas. 398.

If a slot machine is in fact a gaming device, the licensing of it 
under a provincial law dealing with slot machines generally as auto
matic vending machines, will not remove the liability under the Code 
for its operation as a gaming contrivance. R. v. Bernier (1916), 22 
R.L.N.8. 258.

“ Place ”]—See sec. 227 (2).
Search order for gaming houses]—See secs. 641, 642.
Finding of gaining instruments used vn playing “unlawful games ”]— 

Sec secs. 985, 986.
Immunity certificate to person arrested on search order if he gives 

evidence]—See Code sec. 642.
Provincial gaming laws]—There may be special provisions dealing 

with gaming as a criminal offence, which were contained in pre-Con- 
federation laws of some of the provinces and which are not incon
sistent with the Code provisions, and are therefore not repealed by 
them. These provisions, in so far as they deal with criminal law, can 
only be repealed or varied by federal legislation. So in Ontario the 
unrepcaled Lord’s Day Act, C.S.U.C., ch. 104, sec. 3, makes it a criminal 
offence in that province to be engaged in playing cards for money even 
in a private place on a Sunday. R. v. Quick, 17 O.W.R. 250.

Some preConfederation statutes conferring powers of search on 
municipal authorities or enabling the latter to pass by-laws or ordinances 
to that end, may still be operative in some of the provinces; but in 
Saskatchewan, a province created since Confederation, it has been held 
that, having regard to the provisions of sec. 641 of the Code a police 
officer is not justified in forcibly entering a gaming house, without 
warrant or permission from proper authority, notwithstanding the pro
visions of a municipal by-law authorizing him so to do. Win Gat v. 
Johnson, 1 Bask. L.R. 81 (affirmed on this point on varying the judg 
ment, V in Gat v. Johnson, 1 Sask. L.R. 476.).
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A municipal by law in Queliec which merely repeat# or coneolidatee 

the prior existing by laws operative since Confederation and is not in
consistent with any federal or provineial statute, may be effective, al
though dealing with Sunday observance. Bischinsky v. Montreal (1915), 
1« Que. P B. 343.

In any ease it is not now competent for a province to enact new 
legislation which would conflict with the general criminal law. R. v. 
Shaw, 7 Man. B. 518; R. v. Spegelman (1904), 9 O.L.B. 75.

Compare Upton v. Brown (1912), 3 W.W.B. 626 to same effect as 
to disorderly houses generally.

Gambling in public conveyances]—See sec. 234.
Bucket shops)—A bucket shop is also a common gaming house. Secs. 

231, 232, and notes to same. But it is not a “ common gaming 
house ... as hereinbefore defined " within Code sec. 228.

Being found in gaming house]—See secs. 229, 985, 986.
Obstructing officer authorised to enter common gaming house]—See 

secs. 230, 641, 986.
Person supporting himself by yarning without other calling]—See 

sec. 238 (I) (vagrancy).

Common betting-house defined. —“ Place ” defined.

227. A common betting-house is a house, office, room or 
place,—

(a) opened, kept or used for the purpose of betting between 
persons resorting thereto, and

(i) the owner, occupier or keeper thereof,
(ii) any person using the same,
(iii) any person procured or employed by, or acting

for or on behalf of any such person,
(iv) any person having the care or management, or in

any manner conducting the business thereof ; or, 
(5) opened, kept or used for the purpose of any money or 

valuable thing being received by or on behalf of any 
such person as aforesaid, as or for the consideration

(i) for any assurance or undertaking, expressed or
implied, to pay or give thereafter any money or 
valuable thing on any event or contingency, of, 
or relating to any horse-race, or other race, fight, 
game or sport ; or,

(ii) for securing the paying or giving by some other
person of any money or valuable thing on any 
such event or contingency ; or,
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(c) opened, kept or used for the purpose of recording or
registering bets upon any contingency or event, horse
race, or other race, fight game or sport, or for the 
purpose of receiving money or other things of value 
to be transmitted for the purpose of being wagered 
upon any such contingency or event, horse-race or 
other race, fight, game or sport, whether any such bet 
is recorded or registered there, or any money or other 
thing of value is there received to be so transmitted 
or not; or,

(d) opened, kept or used for the purpose of facilitating or
encouraging or assisting in the making of bets upon 
anv contingency or event, horse-race or other race, 
fight, game or sport, by announcing the kiting upon, 
or announcing or displaying the results of horse
races, or other races, fights, games or sports, or in any 
other manner, whether such contingency or event, 
horse-race or other race, fight, game or sport occurs 
or takes place in Canada or elsewhere.

2. The word ‘ place ’ as used in this section and in the pre
ceding section, includes any place, whether inclosed or not, and 
whether it is used permanently or temporarily, and whether there 
is or is not exclusive right of user.

Origin]—Sec. 197, Code of 1892.
Perrons assisting in management deemed keepers]—Code see. 228 (2).
Aiding and abetting the offence]—See Code sec. 69. As to the sale 

or lease by the club controlling a race meet of 'he betting privileges 
where the bookmaking to lie carried on would lie illegal ; see R. v. 
Hendrie, 11 O.L.R. 202, 10 Can. Cr. Cas. 298.

‘'Place”]—The declaration of subsec. (2) in regard to the inter
pretation of the word place, in the phrase ” house, office, room or place,” 
makes inapplicable a numlier of the decisions on its interpretation under 
the low prior to the Code amendment of 1910. Amongst these were 
R. v. Moylett (1907), 15 O.L.R. 348, 13 Can. Cr. Cas. 279, 10 O.W.R. 
803; Saunders v. The King, 38 8.C.R. 382, 12 Can. Cr. Cas. 174; and 
see Powell v, Kempton Park [1899], A.C. 143 ; R. v. Humphrey [18981, 
1 Q.B. 875; R. v. Fisher (1913), 9 Cr. App. R. 164; Brown v. Patch 
[1899], 1 Q.B. 892; R. v. Deaville [1903], 1 K.B. 468, 72 L.J.K.B. 272.

Assisting in the making of bets]—The newspaper which prints an 
advertisement of a customer soliciting bets from the public is included ; 
and the newspaper office lieeomes a place used for the purpose of
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facilitating, encouraging or awisting in the making of beta. R. v. Small- 
peice, 7 Can. Cr. Cas. 556 (Ont.); McKeuzie v. Hawke [19081, 2 K.H. 
216, 20 Cox, C.C. 305 ; Hawke v. MeKfensie [1902], 2 K.B. 225, 20 
Cox, C.C. 314; Hawke v. McKenzie (No. S), [1902], 2 K.B. 834, 71 
LJ.K.B. 570; Hawke v. Hulton, 22 Times L.R. 169.

The keeping of an office within the jurisdiction for the issue of 
betting coupons which the jiersoiiR desiring to bet were to forward to 
a foreign country, would be illegal. Htoddart v. Hawke [1902], 1 K.B. 
335; Hodgson v. Macpherson, 7 Adam (Scot.), 118.

Exception an to stakeholders in laicful sport]—Code sec. 235 (2).
"Race, etc. in Canada or elsewhere"]—This clause is intended to 

prevent the operation of betting houses in Canada taking bets on races, 
etc., held elsewhere. R. v. Giles, 26 Ont. R. 586.

Other betting offences]—See sec. 235.
Search of suspected betting house]—Code sec,. 641.
Finding of betting equipment, as prima facie evidence]—Code sec. 

986; R. v. Johnson (1915), 35 O.L.R. 215, 25 Can. Cr. Cas. 124, 27 
D.L.R. 607. The evidence will not l>e excluded because of the illegality 
of the search warrant (Code sec. 641) under which the place was en
tered. R. v. Honan, 26 O.L.R. 484, 20 Can. Cr. Cas. 10, 6 D.L.R. 276.

Landlord's duty after conviction of tenant for keeping]—See Code 
sec. 228a.

Confiscation of betting equipment]—Code sec. 641 (2) ; O'Neil v. 
Attorney-General, 26 S.C.R. 122, 1 Can. Cr. Cas. 303.

Being found in a betting-house]—Code sec. 229.
Race-course bets made at the track]—See the latter portion of sub

sec. (2) of Code sec. 235, suspended until six mouths after the end of 
the Great War by Order-in-Council, June 7, 1917.

Opium joint defined.

227\. An opium joint is a house, room or place to which 
jtersons resort for the purpose of smoking or inhaling opium.

Origin]—Can. Stat. 1909, ch. 9, sec. 2.
Finding of appliances for opium smoking as prima fade evidence]— 

Code sec. 986.
Raid of opium joints]—Code secs. 642 and 642a.
Being found in]—Code sec. 229.
Offence of keeping]—Code see. 228.
“ House, room or place ”]—The word “ place " as used in sec. 227a 

has not the benefit of any extension which may have been given to it 
by sub-sec. (2) of sec. 227, which was added to the Code in 1910. Bee. 
227a hod been passed in the previous year, but this fact was probably 
overlooked in the drafting of the 1910 amendment. The consequence 
would appear to be that the word “ place ” as regards opium joints is to
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he construed as ejusdem generis with the specific words “ house " and 
“ room ” which precede it in conformity with the doctrine laid down in 
Powell v. Kempton Park [1899], A.C. 143, and Brown v. Patch [1899], 
1 Q.B. 892.

The Opium and Drug Act]—See 1-2 Geo. V, Can., ch. 17; R. v. 
A. k N. 16 Can. Cr. Cas. 381, 15 O.W.R. 339.

Disorderly house.— Who deemed keeper.

228. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who keeps any disorderly house, that 
is to say, any common bawdy-house, common gaming-house, 
common betting-house or opium joint, as hereinbefore defined.

2. Any one who appears, acts or behaves as master or mistress, 
or as the person having the care, government or management 
of any disorderly house, or as assisting in such care, government 
or management, shall be deemed to be the keeper thereof and 
shall be liable to be prosecuted and punished as such although 
in fact he or she is not the real owner or keeper thereof.

Origin]—Sec. 198, Code of 1892; Can. Stat. 1909, ch. 9, sec. 2; Can. 
Stat. 1913, ch. 13, sec. 10; Disorderly Houses Act, 1751, Imp. 25 Geo. 
II, ch. 36.

Keeping a disorderly house]—The word keeping implies a continuous 
offence ; the charge may therefore be laid as from one date to another 
without charging more than offence. R. v. Keeping, 34 N.8.R. 442.

A husband and wife may be charged jointly with keeping a house 
of ill-fame. Rex v. Bloom (1913), 5 W.W.R. 897, 7 Alta. L.R. 1, 22 
Can. Cr. Cas. 205, 26 W.L.R. 459. A conviction may be either joint 
or several on summary trial for the one offence of keeping, and separate 
convictions may be made on an information against several persons 
jointly. Ibid.

Withdrawal of charge]—The magistrate may, on good grounds shown, 
permit the withdrawal of a charge laid by a private prosecutor. R. v. 
Rousseau (1915), 24 Can. Cr. Cas. 390 (Que.).

“ Common ”]—The word “ common,’” in describing a bawdy-house, is 
an essential ingredient of the offence, which is the keeping of a “ com
mon bawdy-house.” The omission of the word “ common ” in the infor
mation is a defect of substance which is not cured by plea. R. v. 
Jousseau (1915), 24 Can. Cr. Cas. 417 (Que.).

Penalty on third or subsequent conviction]—Criminal Code Amend
ment Act, 1915, ch. 12, sec. 6, not assigned a Code section number, but 
here printed following sec. 229a.

Amendment of conviction]—See Code sec. 1124.
Common bawdy-house]—Sec. 225, 229, 229a, 640, 643, 986.
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Common gaining house]— Sec. 226, 229, 235, 641, 642, 643, 985, 986.
Common betting house]—Sec. 227, 229, 235, 641 642, 643, 986.
Opium joints]—Code secs. 227a, 229, 641, 642, 642a, 643, 986.
Summary trial or indictment]—The offence is triable summarily be

fore a “ magistrate ” as defined by sec. 771, under Part XVI ; Code sec. 
773 and 774; and this without the consent of the accused, Code sec. 
774; E. v. Honan, 26 O.L.R. 484, 20 Can. Cr. Gas. 10, 6 D.L.R. 276; 
R. v. Jung Lee, 5 O.W.N. 80, 22 Can. Cr. Cas. 63, 25 O.W.R. 63; R. v. 
James, 9 W.W.R. 235. There is also the alternative procedure of indict
ment available, although it is not commonly followed for this offence. 
R. v. Sarah Smith, 9 Can. Cr. Cas. 338 (N.S.) ; R. v. McKenzie, 2 Man. 
R. 168; R. v. Bougie (1899), 3 Can. Cr. Cas. 491.

The accused when arraigned for summary trial has no right to de
mand a jury trial, which he could have only by the bringing of an 
indictment. It. v. Jung Lee, 5 O.W.N. 80, 22 Can. Cr. Cas. 63, 25 O.W.R. 63.

Prior to 1915 there was also available the process of summary con
viction if the offence were the keeping of a bawdy-house, but the part 
of the vagrancy clause (Code sec. 238 (j) ) making it a vagrancy offence 
on summary conviction to be the keeper of a bawdy-house was repealed 
in that year. See under the prior law: R. v. Belmont (1914), 23 Can. 
Cr. Cas. 89, 18 D.L.R. 53; R. v. Spooner (1900), 4 Can. Cr. Cas. 209.

The jurisdiction of summary trial is exercisable under secs. 773, 774, 
without the consent of the accused, and the accused is not to be asked 
to elect. (Code sec. 774.) This latter provision seems to exclude the 
possibility of bringing the case under sec. 777, because the magistrate 
has extended jurisdiction under the last-mentioned section exercisable 
only on election of the accused. See R. v. Davidson [1917] 2 W.W.R. 
160 (Alta.) ; R. v. Davidson [1917] 2 W.W.R. 718 (Alta.) ; R. v. Hay
ward, 5 OJj.R. 65 ; ex parte McDonald, 9 Can. Cr. Cas. 68 ; R. v. Craw 
ford (1912), 2 W.W.R. 952, 20 Can. Cr. Cas. 49 (Alta.); R. v. Booth 
(1914), 31 O.L.R. 539, 23 Can. Cr. Cas. 224.

Jurisdiction of commissioners of police in Alberta]—A commissioner 
of police appointed under R.S.C. 1906, ch. 92, has absolute jurisdiction 
in like manner as a city police magistrate in Alberta, subject to the 
provincial law governing magistrates. R. v. Bloom (1913), 5 W.W.R. 
897 ; R. v. Alexander, 5 W.W.R. 17, 21 Can. Cr. Cas. 473. Such com
missioner is, by reason of the express application of the provincial law 
under the Federal Act, subject to a restriction by provincial statute 
whereby jurisdiction in any particular case shall exclusively attach in 
the first instance in the first justices of the peace (or magistrate exer
cising the powers of justices), having “ possession and cognizance of 
the fact,” as by taking an information and dismissing the charge so 
laid. Alta. Stat. 1906, ch. 13, sec. 9 (a) ; Alta. Stat. 1907, sec. 7 ; R. v. 
Bloom (1913), 5 W.W.R. 897 (Alta.) Compare R. v. Coyne [1917], 
3 W.W.R. 267, 28 Can. Cr. Cas. 428; R. v. Coyne [1917], 3 W.W.R. 622, 
29 Can. Cr. Cas. 216.

239



(him Inal Cod K (Part V)

Formalities of conviction]—If the conviction on summary trial be
fore a city magistrate shows a street address as the place of the 
offence, it will not be quashed because of the omission to add the 
name of the city to the street address. E. v. Marceau (1915), 7 W.W.R. 
1174, 23 Can. Cr. Cas. 456, applying R. v. C.P.R., 1 Alta. L.B. 341; and 
see Horgius v. Bouchard, 26 Que. K.B. 242, and 55 S.C.R. 324 (quashing 
appeal) ; R. v. Nolan, 28 Can. Cr. Cas. 100 (N.8.).

Wrongful arrest as affecting summary trial jurisdiction in disorderly 
house eases]—Where there is no search order or search warrant (Code 
secs. 640-643), there should he an information on oath to authorize 
the issue of a warrant for the offence of keeping, and an arrest by a 
police officer on suspicion of the offence is not justifiable. Sec. 648 
would, however, justify a peace officer in arresting without warrant 
anyone whom he “ finds committing ” any criminal offence. See Altman 
v. Majury (1916), 27 Can. Cr. Cas. 398, 37 O.L.R. 608, 11 O.W.N. 21. 
And Code sec. 652a authorizes a peace officer to arrest without warrant 
a person whom he has good cause to suspect of having committed or 
being about to commit the offence of procuring (Code sec. 216), or of 
the analogous offences set forth in sec. 216. There are authorities both 
for and against the proposition that the illegality of the arrest on a 
charge of keeping a disorderly house goes to the jurisdiction of a 
magistrate exercising summary trial powers under Part XVI of the 
Code. The weight of authority in Alberta is in favour of setting aside 
a conviction because of the illegal arrest. R. v. Young Kee (No. 1), 
[1917], 2 W.W.R. 442, 28 Can. Cr. Cas. 162; R. v. Baptiste Paul (No. 2), 
20 Can. Cr. Cas. 161 ; R. v. Wilson (alias Wallace) (1915), 9 W.W.R. 47, 
SI w I. K 164, -1 Oml Or. Oas ITOj R i ih.xis, » w i.k 1ST, MOM 
Or. Ohs. US | R v MS* (MIS), M Om Or OM i:,i. M w i.k SST; 
hut set < "tit i h, k v Uni (M14), : W w M M4, M VII nr,, 2:t 
Can. Cr. Cas. 389; R. v. Baptiste Paul (No. 1), 20 Can. Cr. Cas. 159 
(Alta.) ; R. v. Pudwell (1916), 10 W.W.R. 206, 26 Can. Cr. Cas. 47 
(Alta.). In R. v. Hurst, supra, the prosecution was for vagrancy 
offence punishable under Part XV.

Aiding or counselling an offence to procure evidence]—Men repre
senting a so-called “ morality department “ of the police who engage 
in the disreputable practice of procuring evidence by enticing a woman 
to agree to their nefarious proposals and make appointments accordingly 
for the purpose of proving her guilty of keeeping a common bawdy- 
house, can have their testimony given no higher respect than that of 
ordinary accomplices. It. v. Sands, 9 W.W.R. 129, 130, 25 Man. R. 690, 
25 Can. Cr. Cas. 116, per Galt, J. The detectives, by so doing, place 
themselves under the risk of prosecution as aiders and abetters under 
Code sec. 69. See also Code sec. 873, under wihch the judge of a 
criminal court may give leave to prefer a bill of indictment to a private 
prosecutor without any preliminary committal, but after an indictment
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fourni, a nolle prosequi migUl lie entered liy I lie Attorney-General, f'lnli- 
«ec. 962; B. v. Edwards, 17 Man. B. 286, 13 Can. Cr. Cae. 202.

Limited appeal from summary trial]—Code see. 797.
Search orders and police raids]—Code see. 641 and see 640, 642*,' 

643.
Presumt .on from a'ilfnl obstruction of officer authorized to enfer}— 

Code see. 986; B. v. J ung Lee, 5 O.W.N. 80, 22 Can. Cr. Cas. 6.1.
Presumption from finding gaming house or betting house equip

ment]—Code secs. 985, 986; R. v. O'Meara, 54 O.L.B. 467, 23 Can. Cr. 
Can. 16; B. v. Hung Gee (1913), 4 W.W.B. 1128 and 1183, 24 W.L.H. 
862, 21 Can. Cr. Cas. 404; R. v. See Woo, 16 Can. Cr. Cas. 213; B. v. 
Genuine, 10 W.W.B. 1304, 26 Can. Cr. Cas. 246 (Man.); B. v. Honan, 
26 O.L.B. 484, 20 Can. Cr. Cas. 10; B. v. Jung Lee (1913), 5 O W N. 80, 
22 Can. Cr. Caa. 63. It seems clear that the statutory presumption 
under see. 985 arises only where a search order has lieen made or a 
search warrant issued; B. r. Jung Lee, supra; hut see. 986 has hern 
applied where there was no search order or warrant. B. v. O'Meara, 
supra.

Examination on on I h of persons found in)—Code see. 642.

I’se at premises as disorderly house. Liability of landlord.

228 Any one who, as landlord, lessor, tenant, occupier, 
agent or otherwise, has charge or control of any promisee and 
knowingly permits such premises or any part thereof to be let 
or used for the pur|iosps of a disorderly house shall lie liable 
upon summary conviction to a fine of two hundred dollars and 
costs, or to imprisonment not exceeding two months, or to both 
fine and imprisonment.

2. If the landlord, lessor or agent of premises in respect of 
which any person has been convicted as the keeper of a common 
bawdy-house fails, after such conviction has ken brought to 
his notice, to exercise any right he may have to determine the 
tenancy or right of occupation of the person so convicted, and 
subsequently any such offence is again committed on the said 
premises, such landlord, lessor or agent shall be deemed to be 
a keeper of a common bawdy-house unless he proves that he has 
taken all reasonable steps to prevent the recurrence of the offence.

Origin]—Can. Stat. 1913, ch. 13, sec. 11.
Landlord permitting tenant to use as disorderly house]—Prior to 

the enactment of sec. 228* it had lieen held that a landlord wilfully 
letting premises for use as a bawdy-house became an aider and abettor
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and was subject to the like penalty as a keeper. B. v. Roy (1900), 3 
Can. Cr. Cas. 472, 8 Que. Q.B. 312.

Landlord permitting contrivances to prevent officer's entry]—Code 
sec. 230, sub-sec. (*).

Pernoi found In disorderly house.

229. Every one who, without lawful excuse, is found in any 
disorderly house shall be liable on summary conviction to a 
penalty not exceeding one hundred dollars and costs and in 
default of payment to two months* imprisonment.

Origin]—Can. Htat. 1913, eh. 13, sec. 12; Nee. 199, Code of 1892; 
R.8.C. 1886, eh. 158, sec. 6.

Person found in disorderly house]—Sec. 641, as amended 1913, pro
vides for an “ order for search " being granted on the written report 
of a constable or other peace officer. This process applies, inter alia, to 
the offence of keeping or using “ a disorderly house as defined by sec. 
228." On making the search of the suspected premises the police may 
take into custody “ all persons who are found therein.” Sec. 641. Any 
person “ found in ” may be compelled to answer under oath under sec. 
642, if the charge relates to unlawful gaming and on making full dis
closure, may be granted immunity in respect of such gaming. The same 
provision applies to the examination of persons found in opium joints. 
Sec. 642a.

u Without lawful excuse"]—Compare with secs. 237, 241, 242, 243, 
244, 246, 247, 248, 252, in which the same phrase is used.

Search orders and police raids]—^Code secs. 641, 642, 642a, 643.
Statutory presumptions]—Sec. 986, as amended in 1913, includes 

sec. 229 as well as sec. 228, in giving effect to a statutory presumption 
that a place is a disorderly house where the place has contrivances for 
gaming, or for concealment of the fact, or where there is obstruction 
of the officer entering. The same presumption applies where there are 
found contrivances for opium smoking. Sec. 986; R. v. Hung Gee, 21 
Can. Cr. Cas. 404.

Presence of gaming instruments]—Sec. 985 of the Code makes pro
vision that the presence of gaming instruments, such as cards, dice, 
balls, counters, etc., found in a house suspected of being used as a 
common gaming-house and entered under a warrant, shall be prima fame 
evidence on the trial of a prosecution under sec» 229 that such house 
was a common gaming-house, and that the persons found in the room 
or place where such instruments of gaming are found were playing 
therein, although no playing was going on in the presence of the officer 
entering the house under such warrant or order. See The King v. 
Meikleman, 10 Can. Grim. Cas. 382 ; The Queen v. Murdock, 4 Can. Grim. 
Cas. 82; B. v. Toy Moon (1911), 1 W.W.R. 50, 19 Can. Cr. Cas. 33, 
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19 W.L.B. 480. 'Die second part of see. 985 as to the preaumption of 
" playing 44 had special reference to the offence of 14 playing or looking 
on ” in a common gaming house, which was the form of sec. 229 liefore 
the amendment of 1913, making it an offence to be found in n disorderly 
house, and thus eliminating the phrase 44 playing or looking on.44

Being an inmate of common bawdy-hover]—See Code sec. 229* and 
Can. Btnt. 1915, eh. 12, see. 6.

Provincial laws]—Bee note to sec. 226 as to provincial gaming laws; 
Vpton v. Brown (1912), 8 W.W.B. til'7

Penalty for being Inmate of bawdy house.
229a. Every one is guilty of an indictalrfe offence ami liable 

to a penalty not exceeding one hundred dollars and costs and, 
in default of payment, to imprisonment for a term not exceeding 
two months or to imprisonment for a term not exceeding twelve 
months, who ia an inmate of any common bawdy house.

Origin]—Can. Btat. 1915, ch. 12, sec. 5; B.8.C. 1906, ch. 146, sec. 
238 U).

44 Inmate "]—Men as well as women were held to be included under 
a similar U.8. statute. Ex parte Psimoulee, 222 Fed. B. 118.

Nummary trial without consent]—Code secs. 773, 774.
Formalities of eonriefion]—A conviction under sec. 229* is not 

invalid because the precise locality of the house was not stated in the 
information or charge or in the conviction, so long as It shows that the 
offence was committed within the territory over which the justice had 
jurisdiction; though in a particular case it would be proper for the 
magistrate to insist upon the prosecution giving particulars. B. v. James 
(1915), 9 W.W.B. 235, 25 Can. Cr. Cas. 23, 9 A.L.B. 66. See R. v. 
Mickleham, 10 Can. Cr. Cas. 382 at 389; B. v. McGregor, 26 O.B. 115, 
2 Can. Cr. Cas. 410; R. v. C.P.B., 14 Can. Cr. Cas. 1, 1 A.L.B. 341; 
R. v. Crawford (1912), 2 W.W.B. 952, 20 Can. Cr. Cas. 49, 22 W.L.B. 107.

Penalty for third or subsequent conviction.
(Canada Statutes 1915, ch. 12, sec. 6)—
Any one who has been convicted three or more times of any 

of the offences mentioned in sections 228 and 229a, shall be 
liable on the third or any subsequent conviction to imprisonment 
for a term of not less than three months and not exceeding two 
years.

Preventing officer entering disorderly houses— Obstructing.—Se
curing door.—Means to prevent entry.

230. Every one is guilty of an offence and liable, on summary 
conviction before two justices, to a penalty not exceeding one 
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hundred dollars. and to six months' imprisonment with or 'vhli- 
out hard labour who,—

(») wilfully prevent* any constable or other officer duly 
authorized to enter any disorderly house, from enter
ing the same or any part thereof; or,

(6) olsitmets or delays any such constable or officer in so 
entering; or,

(r) by any Imlt, chain or other contrivance secures any 
external or internal (hair of, or n tea ns of aecesa to. 
any common gaming-house so authorized to la- 
entered; or,

(d) uses any means or contrivance whatsoever for the pur
pose of preventing, obstructing or delaying the entry 
of any constable or officer, authorized as aforesaid, 
into any such disorderly house or any part thereof ;

(e) being the owner or other person in control of premises
occupied or used as a disorderly house, knowingly 
allows any contrivance whatsoever upon the said 
premises for the purpose of preventing, obstructing 
or delaying the entry of any constable or officer 
authorized as aforesaid into any such disorderly 
house, or any jiart thereof.

Oriflin]—Can. 8tat. 1910, rh. 10, sec. 2; See. 200; Code of 1892; 
B.8.C. 1886, ch. 158, see. 7.

Search orders and police raid»]—Code sees. 640-643.
Obstruction peace officer in the execution of his duty]—Compare sec.

169.

(laming In stocks or merchandise.

231. Every one is guilty of an indictable offence and liable 
to five years’ imprisonment, and to a fine of five hundred dollars, 
who. with the intent to make gain or profit hv the rise or fall 
in price of any stock of any incorporated or unincorporated 
company or undertaking, either in Canada or elsewhere, or of 
any goods, wares or merchandise,—

(a) without the bond fide intention of acquiring any eucli 
shares, goods, wares or merchandise, or of selling the 
same, as the case may be, makes or signs, or author
izes to be made or signed, any contract or agreement, 
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oral or written, purporting to be for the sale or 
purchase of any shares of stock, goods, wares or 
merchandise; or,

(b) makes or signs, or authorizes to be made or signed, any 
contract or agreement, oral or written, purporting 
to be for the sale or purchase of any such shares of 
stock, goods, wares or merchandise in respect of 
which no delivery of the thing sold or purchased is 
made or received, and without the bonâ fide intention 
to make or receive such delivery.

2. It is not an offence under this section if the broker of the 
purchaser receives delivery, on bis behalf, of the article sold, 
notwithstanding that such broker retains or pledges the same 
as security for the advance of the purchase money or any part 
thereof.

Origin]—Sec. 201, Cede of 1892 ; 51 Viet., Can., eh. 42, sees. 1 and 3.
“ Bucket ahoy» "]—The preamble to the original Act of 1888 shows 

that Parliament had in view the suppression of “ bucket shops." A 
" bucket shop ” has lieen held to be a place where Itets are made as to 
the rise or fall of commodities under the guise of fictitious sales and 
purchases. See Pearson v. Carpenter, 35 Can. 8.C.R. 380, at p. 382, 
Beamish v. Richardson (1914), « W.W.R. 1258, 23 Can. Or. Cas. 394, 49 
Can. 8.C.R. 595, reversing Richardson v. Beamish, 23 Man. R. 300,
I W.W.R. SI.-,; Purge! v. Ostiguv, [UM1 A.C. 318. M I...I.P.C. 02; 
Medicine Hat Wheat Co. v. Norris, [1919] 1 W.W.R. 161, reversing 
[1917] 3 W'.W.R. 475.

It does not apply where delivery of the grain, or of the shares, as 
the ease may he, in intended to he made. Smith drain Co. v. Pound. 
[1917] 3 W.W.R. 510, 10 Saak. L.R. 308; Maloof v. Biekell, 13 O.W.N. 
4, 14 O.W.N. 289.

(taming in Stock»]—The offence mentioned in paragraphs (a) and 
(h) requires three essential elements; (1) having an intent to make gain 
or profit ; (2) making or signing contracts purporting to he for the 
sale or purchase of certain commodities; (3) absence of a bona fide 
intention to make or receive delivery of such commodities. These three 
elements must co-exist in order to constitute the offence. R. v. Dowd 
(1899), 4 Can. Cr. Cas. 170, 171, 17 Que. S.C. 67.

If the transaction hot ween the broker and the customer was in
tended by both to he merely for the payment of differences on the rise 
or fall of the market, without any delivery of the stock or grain, as 
the cast, may he, being eonfemplated, the broker cannot recover on it. 
British Columbia Stock Exchange v. Irving, 8 B.C.R. 486; Forget v 
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Ostiguy [1895], A.C. 318, 64 LJ.P.C. 62; Richardson v. Gilbertson 
(1917), 39 O.L.B. 423, 27 Can. Cr. Cas. 431; Beamish v. Richardson, 6 
W.W.R. 1258, 49 8.C.R. 595; and see Stark v. Somerville, 40 O.L.R. 374.

An action was maintained in Quebec on a cheque given the broker 
to cover a “ two points ” margin which the latter had paid other brokers 
for an option on shares, it being held that a gaming contract was 
not established, and stress being laid upon the fact that the broker's 
only interest was his fixed commission whether the price went up or 
down. Bernstein v. Shapiro (1916), 26 D.L.R. 406. And an agent must 
account to his principal for money received on the principal's account 
although the transaction was illegal. De Laval v. Walworth, 13 B.C.R. 
295 ; Donald v. Edwards, 4 W.L.R. 128.

A contract, in order to be a gaming transaction, must be so in the 
intention of both the parties to it. The intention of one of them to 
gamble even though known to the other, does not alter the nature of 
the contract. Brosseau v. Bergevin, 27 Que. S.C. 510 (C.R.).

An agreement for a loan of money for the purpose of illegal stock 
gambling is also illegal. Selby v. Clark, 38 Que. S.C. 287.

Finding against the ostensible contract]—If the circumstances justify 
it an inference may be drawn that notwithstanding the form of the 
written contract, there was a secret understanding of the kind pro
hibited by sec. 231. R. v. Harkness (No. 2), 10 O.L.R. 555, 10 Can. 
Cr. Cas. 199, 204 affirming R. v. Harkness (No. 1), 10 Can. Cr. Cas. 
193 ; Universal Stock Exchange v. Strachan [1896], A.C. 166 ; re Gieve 
[1899], 1 Q.B. 794; Kaufman v. Gibson [1904], 1 K.B. 598; Trench v. 
Brink, 1 O.W.N. 789, 16 O.W.R. 161 ; Medicine Hat Wheat Co. v. Norris,
[ini] i w w k m

Bona fide intention of acquiring]—See sec. 987 as to the circum
stances under which the onus of proof of bona fides is placed on the 
accused.

Place of such business |* common gaming-ho use.
232. Every office or place of business wherein is carried on 

the business of making or signing, or procuring to he made or 
signed, or negotiating or bargaining for the making or signing 
of contracts of sale or purchase prohibited by the last preceding 
section is a common gaming-house, and every one who as prin
cipal or agent occupies, uses, manages or maintains the same 
is the keeper of a common gaming-house.

Origin]—Sec. 201 (3), Code of 1892; 51 Viet., Can., ch. 42.
Common gaming houses]—Compare secs. 226, 228, 228a, 229, 230. 

It is to be noted, however, that sec. 228 deals only with a common gaming 
house, “as hereinbefore defined,” (sec. 226), under the designation of 
a disorderly house. Frequenting is punishable under sec. 233, and if
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sec. 228 does not apply, it may be that the common law would have 
to lie referred to for the punishment of the offence of keeping a bucket- 
shop. See Jenks v. Turpin, IS Q.B D 505.

bucket nhopg]—See note to see. 231.
Frequenting]—See. 233.

Krequenllng place* where gaming In atoeka carried on.
233 Every one i* guilty of an indictable offence and liable 

to one year’s imprisonment who habitually frequents any office 
or place wherein the making or signing or procuring to lie made 
or signed, or the negotiating or bargaining for the making or 
signing, of such prohibited contracts of sale or purchase is carried 
on.

Origin]—Sec. 202, Code of 1892; 51 Viet, c i. 42, sec. 1.

Obtaining money, ete* by gambling In pnbllr conveyance*.—Attempt- 
lag.—Arrest of offender.—Penalty for oivittlng. Posting up 
section. Penally for not posting up.

234. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who,—

(а) in aqy railway car or steamboat, used as a public con
veyance for passengers, by means of any game of 
cards, dice or other instrument of gambling, or by 
any device of like character, obtains from any other 
person any money, chattel, valuable security or pro
perty ; or,

(б) attempts to commit such offence by actually engaging
any person in any such game with intent to obtain 
money or other valuable thing from him.

2. Every conductor, master or superior officer in charge of, 
and every clerk or employee when authorized by the conductor, 
master or superior officer in charge of. any railway train or 
steamboat, station or landing place in or at which any such 
offence, as aforesaid, is committed or attempted, shall, with or 
without warrant, arrest any person whom he has good reason to 
lielieve to have committed or attempted to commit any such 
offence, and take him before a justice, and make complaint of 
such offence on oath, in writing.

3. Every conductor, master or superior officer in charge of 
any such railway car or steamboat, who makes default in the 
discharge of any such duty is liable, on summary conviction,

247



[§***] Criminal Code (Part V)

to a penalty not exceeding one hundred dollars and not less than 
twenty dollars.

4. It shall be the duty of every person who owns or works 
any such railway car or steamlwat to keep a copy of this section 
posted up in some conspicuous part of such railway car or 
steamboat.

5. Every person who makes default in the discharge of such 
duty is liable to a jienalty not exceeding one hundred dollars 
and not less than twenty dollars.

Origin]—Sec. 203, Code of 1802 ; K.8.C. 1886, ch. 160, secs. 1,3 nud 6.
Cheating at game or in betting]—See see. 442.

Iletflag, pool-selling and book-making. Stakeholders. Time lUrlt 
for race meetings.

235. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment, and to a fine not exceeding one 
thousand dollars, who—

(«) uses or knowingly allows any part of any premises 
under his control to be used for the purpose of 
recording or registering any bet or wager, or selling 
any pool ; or,

(l>) imports, makes, buys, sells, rents, leases, hires or keeps, 
exhibits, employs or knowingly allows to be kept, 
exhibited or employed in any part of any premises 
under his control auv device or apparatus for the 
purpose of recording any bet or wager or selling 
any pool, or any gambling, wagering or betting 
machine or device, or,

(c) becomes tbe custodian or dejxwitory of any money,
property or valuable thing staked, wagered or pledged 
in any ease or transaction in which such staking, 
wagering or pledging is itself contrary to tbe pro
visions of this Act ; or,

(d) records or registers any bet or wager, or sells any pool
upon the results,—

(i) of any political or municipal election ;
(ii) of any race ;
(iii) of any contest or trial of skill or endurance of

man or beast:
318
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(<) engages in pool-selling or book-making, or in the busi
ness or occupation of betting or wagering, or makes 
any agreement for the purchase or sale of betting 
or gaming privileges, or for the purchase or sale of 
information intended to assist in hook-making, pool
selling, betting or wagering; or,

(/) advertises, prints, publishes, exhibits, posts up, sells or 
supplies, or offers to sell or supply, any information 
intended to assist in, nr intended for use in connec
tion with, liook-making, pool-selling, betting or 
wagering upon anv horse-race or other race, fight, 
game or sport, whether at the time of advertising, 
printing, publishing, exhibiting, posting up or sup
plying such news or information, such horse-race or 
other race, fight, game or sport has or has not taken 
place ; or,

(<7) advertises, prints, publishes, exhibits or posts up any 
offer, invitation or inducement to l)et; or,

(h ) wilfully and knowingly sends, transmits, delivers or 
receives any message by telegraph, telephone, mail 
or express conveying any information relating to 
hook-making, pool-selling, betting or wagering, or 
intended to assist in book-making, pool-selling, bet
ting or wagering; or,

(i) aids or assists in any manner in any of the said acts 
which are by this section forbidden.

2. The provisions of this section and of sections 22Î and 228 
shall not extend to any person by reason of his becoming the 
custodian ir depository of any money, property or valuable thing 
staked or to he paid to the winner of any lawful race, sport, 
game or exercise, or to he paid to the owner of anv horse engaged 
in any lawful race, or to a private bet between individuals not 
engaged in any wav in a business of ladling * or to lads made or 
records of lads made upon the race-course of any association 
incorporated in any manner la-fore the twentieth day of March, 
one thousand nine hundred and twelve, or incorporated after 
that date by special Act of Parliament of Canada or of the 
legislature of any province of Canada, during the actual progress 
of a race-meeting conducted hv such association upon races being 
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run thereon, or to the suie bv such association of information 
or privileges to assist in or enable the conducting of book-making, 
pool-selling, betting or wagering upon the race-course of such 
association during the actual progress of a race-meeting con
ducted by such association u]sin races being run thereon, or to 
iKKik-making, |iool-selling, lotting or wagering upon such race
course during the actual progress of a race-meeting conducted b\ 
such association U|kiii races Is'ing run thereon. Provided that 
as to race-meetings at which there arc running races no such 
race-meeting continues for more than seven days of continuous 
racing on days on which such racing may be lawfully carried 
on ; and provided that no such association holds, and that on 
any one race-track there lie not lield, in any one calendar year 
more than two race-meetings at which there are running races 
and that there is an interval of at least twenty days between 
meetings ; and provided that as regards race-meetings held upon 
the race-course of any association incorporated after the fourth 
day of May, 1910, the said race-course be located in or within 
three miles of a Canadian town or city having a population of 
not less than fifteen thousand people. Provided also that as 
to race-meetings at which there are trotting or pacing raee- 
exclnsivcly. no such race-meeting continues for more than three 
days, on which racing may he carried on. in any one calendar 
week, and that no race-meetings at which there are trotting or 
pacing races arc held on the same grounds for more than 
fourteen days in all in any one calendar year.*

(The operation of that portion of sub-sec. 2 of sec. 295 in
cluded between the asterisks was suspended by an Order in 
Council of J une 7. 1917, under the War Measures Act until 
six months after the conclusion of the (treat War. Can. Stal. 
1918, xxxiv.]

Origin]—Can. Stat. 1013, eh. IS, see. 13; Can. Slat. 1012, eh. 1», 
nee. 1 ; Can. Stat. 1910, eh 10, see S: See 204, Code of 1892, R.8.C. 1880. 
eh. 159, see. 9.

“Lawful race, sport, game or ej-rrew," (sub-see. 2)]—The question 
of whether a game or raee, etc. is lawful or not is one for the judge. 
R. v. Davies [1897], 2 Q.D. 199; Donaghv v, Walsh [1914], 2 Irish R. 
275. Sub-see. (2) does not protect the person who “ engages in the busi 
ness of lietting” (see. 235 (e) ), whieh eonnotes a series of nets. R. v. 
Hynes, (1919) 15 O.W.N. 341
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Money may legally be deposited with a stake holder to abide the 
result of a footrace, and no action will lie against the winner of the 
bet, who has received the money from the stakeholder after the 
decision of the event. Seely v. Dalton (1904), 36 N.B.R. 442.

Race-track betting]—The exception as to race-track betting on asso
ciation tracks, and the sale of bookmaking privileges for same, was 
suspended by Order-in-Couneil of Juno 7, 1917, operative Aug. 1, 1917 
until six months after the conclusion of the great war. The exception 
by sub-sec. (2) applies also to secs. 227 and 228, and supersedes the 
decision in Saunders v. The King (1907), 38 S.C.R. 382, 12 Can. Cr. 
Cas. 33 .and 174, under the former statute. As to sale of betting 
privileges under the former law, see Stratford Turf Association v. Fitch 
, 1*7), 2H Out K. Mb

The operation of a “ pari-mutuel " machine at the race-track of an 
authorised association seems to be protected under sub-sec. (b) during 
the actual progress of the race-meeting if the wagering under the 
" mutuel " system is restricted to the races being run there.

Incorporation by special Act of a provincial legislature]—For an 
example of a provincial statute confirming and validating as an incor- 
poration under special Act, a charter previously granted under the 
Quebec Companies Act, see Quebec statutes, 1916, 7 Geo. V, ch. 103.

Associations incorporated before March 30, 1912]—The date of in
corporation is the criterion on the exemption contained in sub-sec. (2) 
and not the fact of the race-course being in operation before the date 
named. Hepburn v. Connaught Park Jockey Club (1916), 10 O.W.N.

Ontario tax on racc-mcctings]—See Corporations Tax Act, 4 Geo. V, 
(Ont.), ch. 11, sec. 2, ns amended 1916, ch. 8.

Race meeting Hocuses in Quebec]—The issuing of a license under 
sub-sec. (7a) of the Queliec License Law is not to lie considered ns 
indicating that the Government or any of the officials thereof are of 
the opinion that any liet, wager, or pool recorded, received or sold by 
any person is not prohibited by the Criminal Code or otherwise, ami 
should any holder of a race meeting license be convicted in the Criminal 
Courts for an offence in resjieot of any Such liet, wager or pool so 
recorded, received or sold, then his license, ipso facto, liecomvs null and 
void. 7 Geo. V, Que., ch. 17, amending the Quebec License Law.

No person recording, receiving or selling any bet, wager, or pool, 
under the pari mutuel system in Quebec, shall retain more than ten per 
cent, of the amount so deposited or recorded; and any person retaining 
more than ten per cent, shall be guilty of an offence, and be liable to 
a fine of not leas than five hundred dollars nor more than five thousand 
dollars, and costs, and, on failure to pay such fine and costs, to imprison
ment for not more than three months. R.8. Queliee, 1909, as amended 
1916, eh. 17.
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Summary trial]—An offence under eec. 235 is triable summariit 
under see. 778, sub-sec. (#), and tide jurisdiction ii absolute in Britinb 
Columbia, Alberta, Haskatchewan, the Territories, and Prince Edward 
Island, under see. 77(i. In Ontario and the other provinces, the accused 
may only be tried under Part XVI, with his own consent; R. v. Helli- 
well (19U), 13 Can. Cr. Cas. M«. 30 O.L.K. W4; the alternative being 
a trial on indictment with a jury or a trial under the M Speedy trials M 
clauses. Part XVIII of the Code, by a county or district judge without 
a jury.

Printing lottery scheme. Selling lottery tickets, etc.—Conducting 
lottery scheme.- Buying lottery tickets, etc.-Lottery unie 
void.— BonaUdt purchases for value.—Foreign lottery Includ
ed.— Illtlding real estate by lot.—Rallies at church haaaar. 
London Art Cnlon, etc.

236. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment and to a fine not exceeding two 
thousand dollars who,—

(а) makes, prints, advertises or publishes, or causes or pro
cures to he made, printed, advertised or publishes!, 
any proposal, scheme or plan for advancing, lending, 
giving, selling or in any way disposing of any pro
perty, by lots, cards, tickets, or any mode of chance 
whatsoever ; or,

(б) sells, barters, exchanges or otherwise disposes of, or
causes or procures, or aids or assists in, the sale, 
barter, exchange or other disposal of, or offers for 
sale, barter or exchange, any lot, card, ticket or other 
means or device for advancing, lending, giving, sel
ling or otherwise disposing of any property, by lots, 
tickets or any mode of chance whatsoever; or,

(c) conducts or manages any scheme, contrivance or opera
tion of any kind for the pitr|iose of determining who. 
or the holders of what lots, tickets, numbers or 
chances, are the winners of any property so promised 
to la1 advanced, loaned, given, sold or disposed of.

2. Every one is guilty of an offence and liable on summary 
conviction to a penalty of twenty dollars, who buys, takes or 
receives any such lot, ticket or other device as aforesaid.

3. Every sale, loan, gift, barter or exchange of any property, 
by any lottery, ticket, card or other mode of chance depending
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ii|kiii or to lie determined by chance or lot, is void, and all 
property so sold, lent, given, bartered or exchanged, is liable 
to he forfeited to any jierson who sues for the same by acti n 
or information in any court of competent jurisdiction.

1. No such forfeiture shall affect any right or title to such 
property acquired bv any bond fide purchaser for valuable con
sideration without notice.

5. This section includes the printing or publishing, or causing 
to be printed or published, of any advertisement, scheme, pro- 
(Hisal or plan of any foreign lottery, and the sale or offer for 
sale of any ticket, chance or share, in any such lottery, or the 
advertisement for sale of such ticket, chance or share, and the 
conducting or managing of anv such scheme, contrivance or 
operation for determining the winners in any such lottery.

6. This section does not apply to.—
(а) the division by lot or chance of any property by joint

tenants or tenants in common, or persons having 
joint interests (droite indiens) in any such projierty: 
or,

(б) raffles for prizes of small value at any bazaar held for
any charitable w religious object, if permission to 
hold the same has been obtained from the city or 
other municipal council, or from the mayor, reeve 
or other chief officer of the city, town or other 
municipality, wherein such bazaar is held, and the 
articles raffled for thereat have first lieen offered for 
sale and none of them are of a value exceeding fifty 
dollars ;

(r) the Art Union of London, Great Britain, or the Art 
Union of Indand. 55-56 V, c. 20, s. 205.

Ori/iin]—Sec. 205, Code of 1892; 58-59 Viet., Can., eh. 40, soc. 1; 
1 Edw. VII, Can., ch. 42, sec. 2; 6 Edw. VII, Can., eh. 0. sec. 1.

Conductinff a lottery]—If the charge bo for conducting a lottery 
«rheme, sub sec. (le), and not for publishing n lottery or selling lottery 
tickets, the prosecution must prove that the accused carried on the 
alleged lottery and not merely that agents of the accused had lieen 
instructed to so represent to the public. R. v. I.umgair (1911), 3 
O.W.N. 309, 19 Can. Cr. Cas. 123. The offence of publishing a pro
posal for the sale of lottery tickets is distinct from that of advertising 
a lottery. Bottomley v. Director of Public Prosecutions (1915), 84 
L.J.K.B. 354. OS'!
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Helliug lot tory tickets is an offence whether sold for profit or not. 
E. v. Parker, 9 Man. B. 203.

An absolutely free and gratuitous distribution of chances by lot, 
none of which have been paid for, would not be a lottery. R. v. Robin 
son [1918] 1 W.W.R. 258. The three essential elements of a lottery 
are, consideration, prise and chance. Ibid.; Bartlett v. Parker [1912J 
2 K.B. 497, 81 L.J.M.C. 857, 23 Cox C.C. 16, and Willis v. Young 
[1907] 1 K.B. 448.

Legislative power]—A provincial legislature cannot authorise a lot
tery or grant any exemption from the federal law. St. Jean Baptiste 
Association v. Brault, 30 S.C.R. 598, 4 Can. Cr. Cas. 284 ; Pigeon v. 
Mainville, 17 Montreal L.N. 68.

Search orders and police raids]—Code sec. 641 and 642.
Real estate lotteries]—Subject to the exception of sub-sec. (6), para 

graph (a), it is illegal to dispose of real estate by a lottery. Bedard 
v. Phoenix Land and Improvement Co., 42 Que. S.C. 1. For definition 
of "property" see Code sec. 2 (32).

The entire transaction will l>e looked at where there were purchases 
and returns of goods along with the payment of a premium by the 
customer for the privilege of returning and exchanging for other goods 
with another chance of a prize. R. v. Freeman (1889), 18 Ont. R. 524; 
followed in R. \. i\ik« , <i Man. R. US,

Finding of lottery equipment]—The finding of lottery tickets under 
a search order does not bring as a consequence n statutory presumption 
of guilt under sec. 985, as would a finding of gaming instruments on 
a disorderly house charge. R. v. Hong Guev (1907), 12 Can. Cr. Cas 
366 (B.C.).

Confiscation of lottery paraphernalia]—The legislation by which con 
fiscation of lottery equipment may be ordered (Code sec. 641), has 
lieen held to be within the legislative power of the Federal Parliament 
O'Neil v. Attorney-General of Canada, 26 S.C.R. 122, 1 Can. Cr. Cas. 303.

Mode of Chance]—A mode of chance involves the absence of any 
skill. Stoddart v. Sagar [1895]; R. v. Stoddart, 70 L.J.Q.B. 189. Hall 
v. Cox [1899] 1 Q.B. 198; 68 L.J.Q.B. 167; Hall v. McWilliam (1901); 
20 Cox C.C. 33, 85 L.T. 239, distinguished in R. v. Robinson [1918] 
1 W.W.R. 258, 29 Can. Cr. Cas. 153 (Sask.) ; Barclay v. Pearson [1893] 
1 Ok. ir>4, m U. Oh. in

A sweepstake on a horse-race may lie a lottery. Hardwick v. Lam- 
11904] 1 K.B. 204; Guessing the numlier of votes which will be cast 
at a public election is a matter of skill. R. v. Johnston, 7 Can. Cr. Cas 
525. Guessing the number of beans or buttons in a jar fully exposed 
to view is a matter of skill and not of chance. R. v. Dodds (1884), 
4 Ont. R. 390; R. v. Jamieson (1884), 7 Ont. R. 149. So is gu ising 
the number of cash sales in a store on a given day; R. v. Fish, 11 Can. 
Cr. Cas. 201; or the correct weight of an article; Dunham v. St. Croix
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Soap Co. ( 1897), 33 C.L.J. 444; or the number of registrations of 
birth», marriages and deaths in a given time in a district under a com
pulsory registration law. Hall v. Cox, 68 L.J.Q.B. 167.

A systematic distribution of prizes along with goods sold may be 
a lottery although not advertised in any way except by the publie 
finding the prizes. Hunt v. Williams, 52 J.P. 821 ; Barrait v. Burdon 
(1893), 63 L.J.M.C. 33.

It makes no difference that, instead of the drawing or chance dis
tribution being for a sum certain or for specific articles or property, 
the winner gets only a privilege of choosing from certain prizes; R. v. 
Lorrain, 28 Ont. R. 123, 2 Can. Cr. Cas. 144; or is to get a prize of an 
unknown kind or amount. Taylor v. Smetten, 11 Q.B.D. 207, 57 L.J.M.C. 
101.

A drawing by lot under circumstances which would otherwise be a 
lottery is none the less such because of an added condition that the 
person drawing the winning numlier should do some act pretended to 
l»c an act of skill, but which was to be done under such easy conditions 
that it was found not to involve a real contest of skill, but intended 
merely to evade the law. R. v. Johnson, 14 Man. R. 27, 6 Can. Cr. 
Cas. 48. Prizes given by a newspaper on a selection at the editor's 
sole discretion in the composition of sentences illustrative of a par
ticular selected word might be considered as dependent on chance if 
the numlier of competitors was so large that it could not hove l>een 
intended to consider the compositions on the merits. Scott v. Director 
of Public Prosecutions [1914] 2 K.B. 868, 83 L.J.K.B. 1025.

It would seem that the carrying on of certain unlawful games may 
lie prosecuted either as for a lottery or for maintaining a common 
gaming house under secs. 226 and 228. See Barrett v. Flynn [1916] 
I Insl, R. 1.

“ Bons Panama " carrying the chance of obtaining prizes are lottery 
tickets under Canadian law. R. v. Picard, 17 Man. R. 343, 13 Can. Cr. 
Caa. 298.

Coupon Schemes]—The lottery clauses include schemes for giving 
numbered coupons with purchases of goods and the disposal of the prize 
to a selected coupon number, although each person receives full value 
in goods for the money he spends and runs no risk of loss. R. v. Hud- 

1, s Bay Os. (ISIS), 9 W.W.R. 522, 25 Can. Cr. Cas. 1 (Alta.) ; Willis 
v. Young [1907] 1 K.B. 448, 76 L.J.K.B. 390, applied.

Charge against a corporation]—In the province of Alberta which 
has no grand jury system, a corporation may be compelled to answer 
by a formal written charge in lieu of indictment, such charge being 
laid by the Attorney-General or by his direction or with the consent or 
order of a judge and notice thereof being served on the corporation 
under sec. 918 of the Code. R. v. Standard Soap Company, 12 Can. Cr. 
Cas. 290. Secs. 919 and 920 provide for the event of the corporation's 
default.
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Private prosecutor]—The informant in the preliminary enquiry pro 
ceedings has no status, after the indictment and acquittal of the ac 
eased, to take an appeal by way of reserved case without the concurrence 
of the Crown Counsel. R v. Fraaer (1914), 30 O.L.R. 598; and see R. v. 
Gilmore (1903), 6 O.L.R. 286, R. v. Patteson (1875), 36 U.C.Q.B. 129.

Not burying the dead.- ludlgiil!) to dead body.

237. Every one is guilty of an indictable offence and liable 
to five years’ imprisonment who,—

(a) without lawful excuse, neglects to perform any duty
either imjtosed upon him by law or undertaken by 
him with reference to the burial of any dead human 
l>ody or human remains ; or,

(b) improperly or indecently interferes with or offers any
indignity to any dead human body or human re
mains, whether buried or not.

Origin]—See. 206, Code of 1892.
Stranger undertaking to bury]—The neglect to decently bury a dead 

human body by a person who has undertaken to do so and has removed 
the body with that expressed intent is an indictable offence under this 
section, although such person was, apart from such undertaking, under 
no legal obligation in respect of the burial. R. v. Newcomb (1898), 
2 Can. Cr. Cas. 255.

Coroner's right]—A coroner has a legal right to direct a disinterment 
for the purposes of holding an inquest. R. v. Clerk (1702), Holt 167; 
R. v. Bond (1716), 1 Str. 22; Jervis on Coroners, 6th ed. 37. Any 
disposition of a corpse to obstruct or prevent a coroner’s inquest when 
one ought to be held is a common law misdemeanour. R. v. Stephenson. 
13 Q.B.D. 331 ; R. v. Price, 12 Q.B.D. 247.

Limited property rights to a corpse]—The proposition found in Eng 
lish law cases that there can In* no property in a corpse (Williams v. 
Williams, 51 L.J. Ch. 385) does not rest upon a sound foundation, and 
is not sustainable at least as a general proposition. The English de 
visions rest to a large extent upon ecclesiastical law, which has no 
application or effect in Alberta. The true rule is, that, inasmuch as 
there is a legal right of custody, control, and disposition, the law recog 
tiiees property in a corpse, but property subject to a trust, and limited 
in its rights to such exercise as shall be in conformity with the duty 
out of which the rights arise. The property in a corpse is subject, on 
the one hand, to the obligations of proper care and decent burial, and 
the restraints upon its voluntary or involuntary disposal and use pro 
vided by law, or arising out of the fact that the thing in question is a 
corpse; and, on the other hand, the nature and extent of the right or
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obligation of the person for the time being claiming property ; and the 
Courts will give appropriate remedies against Interference with the right 
of custody, possession, and control of a corpse awaiting burial, presup
posing a right of property therein, subject to the obligations and 
restrictions indicated. Miner v. Canadian Pacific Railway Co., 15 W.L.R. 
181 (Alta.) ; Foster v. Dodd, L.R. 3 Q.B. 77, and R. v. Price, 12 Q.B.D. 
247, 252 distinguished ; Pettigrew v. Pettigrew (1904), 207 Pa. 313, 64 
L.R.A. 179, approved. Compare Haynes case, 12 Co. Rep. 113, 77 Eng. 
Rep. 1389; R. v. Sharpe, 7 Cox C.C. 214.

Indecent exhibition of corpse]—See Code sec. 238, sub-see. (e) ; R. t. 
Clark, 15 Cox C.C. 171.

Vagrant defined.
Vagrancy

838. Every one is a loose, idle or disorderly person or 
vagrant who,—

(а) not having any visible means of subsistence, is found
wandering abroad or lodging in any barn or out
house, or in any deserted or unoccupied building, or 
in any cart or wagon, or in any railway carriage or 
freight car, or in any railway building, and not giv
ing a good account of himself, or who. not having 
any visible means of maintaining himself, lives 
without employment ;

(б) being able to work and thereby or by other means to
maintain himself and family, wilfully refuses or 
neglects to do so;

(r) ojK'nly exposes or exhibits in any street, road, highway 
or public place, any indecent exhibition ;

(d) without a certificate signed, within six months, by a
priest, clergyman or minister of the Ooapel, or two 
justices, residing in the municipality where the alms 
arc being asked, that he or she is a deserving object 
of charity, wanders about and begs, or goes about 
from door to door, or places himself or herself in 
any street, highway, passage or public place to beg 
or receive alms ;

(e) loiters on any street, road, highway or public place,
and obstructs passengers by standing across the foot
path, or by using insulting language, or in any other 
way;

17
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(/) causes s disturbance in or near any street, road, high
way or public place, by screaming, swearing or sing
ing, or by being drunk, or by impeding or incom
moding peaceable passengers ;

(g) by discharging firearms, or by riotous or disorderly
conduct in any street or highway, wantonly disturbs 
the peace and quiet of the inmates of any dwelling- 
house near such street or highway ;

(h) tears down or defaces signs, breaks windows, or doors
or door plates, or the walls of houses, roads or gar
dens, or destroys fences;

(«) being a common prostitute or night walker, wanders in 
the fields, public streets or highways, lanes or places 
of public meeting or gathering of people, and does 
not give a satisfactory account of herself ; or, 

[Bub-sees. (j ) and (fc) were repealed in 1915.]
(/) having no peaceable profession or calling to maintain 

himself by, for the most part supports himself by- 
gaming or crime, or by the avails of prostitution.

Oriel»]—See. 207, Code 1892; Code Amendment Act, 1900, Can.; 
Code Amendment Act, 1904, Can. ; Vagrancy Act, 1824, Imp., 5 Geo. IV, 
ch. 83; 12 Viet. Imp. ch. 38, sec. 2; 32-33 Viet. Can. ch. 28; R.8.C. 1886, 
eh. 157, sec. 8 ; 49 Viet. Can. ch. 157, sec. 8.

Arrest]—Unless the officer making the arrest found the accused com
mitting the particular act relied upon as founding the offence he should 
arrest only upon a warrant ; Sec. 652 does not apply to this offence so 
as to justify an arrest on suspicion.

Describing the off encre in words of statute]—See Code secs. 723 and 
1124; Smith v. Moody [1903] 1 K.B. 56; K. v. Jackson (1917), 40 
O.L.R. 173, 29 Can. Cr. Can. 352; Be Effie Brady (1913), 3 W.W.R. 
914, 23 W.L.R. 333, 21 Can. Cr. Cas. 123.

The exact language of the statute need not be used in the informa
tion or conviction so long as there is sufficient in it to embody the 
elements of the offence. R. v. Governor of Holloway Prison, 85 L.J.K.B. 
689, 80 J.P. 244.

Procedure and punishmt nls]—See sec. 239.
Provincial legislation for similar off cnees]—Unless the provincial 

statute dealing with the same state of facts as a matter of merely 
local concern, conflicts with the provisions of the Code, both may be 
operative. Ex parte Pelchat (1915), 40 Que. S.C. 195, 26 Can. Cr. Cas. 
75; Mercier v. Plamandon, 20 Que. S.C. 288; Leonard v. Pelletier, 24
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Que. S.C. 331 ; and see John Deere Plow Co. v. Wharton [1815] A.C. 
330, 7 W.W.B. 706, 29 W.L.R. 917; R. v. Thorburn (1917), 41 O.L.R. 39.

But it would not be competent for a provincial legislature to enact 
laws for the punishment of persons for the precise offence already 
covered by the Code. R. v. Lorette [1918] 3 W.W.R. 324 (Man.) ; R. v. 
Hhaw, 7 Man. R. 618 ; R. v. Laughton, 22 Man. R. 520, 22 W.L.R. 199 ; 
Ouimet v. Bazin, 46 8.C.R. 502; Attorney-General v. Hamilton Street 
By. [1903] A.C. 524, 72 LJ.P.C. 105, 7 Can. Cr. Cas. 326.

"Loose, idle, or disorderly yet son, or vagrant”]—It is not enough 
that the information should charge the accused in these words alone. 
The particular class of vagrancy should be designated by reference to 
the particular fact which is relied upon as constituting the offence in 
the particular case. R. v. McCormack (1903), 9 B.C.R. 497, 7 Can. Cr. 
Cas. 135; R. v. Jackson (1917), 40 O.L.R. 173, 29 Can. Cr. Cas. 352.

The first principles of the administration of justice in criminal cases 
make it plain that the real offence with which a person is charged shall 
be set out ; that there must be certainty as to the offence charged, cer
tainty as to the offence tried, and certainty as to the offence of which 
the accused person is convicted or acquitted. R. v. Jackson (1917), 40 
O.L.R. 173, 186, per Meredith, C.J.C.P.; Code secs. 853, 723, 724, 725 
But while a conviction or a commitment in general terms for being a 
loose person or vagrant, is bad on its face, sec. 1124 enables the court 
on removal of same by oertiorari to consider the defeet cured if the 
accused was given full opportunity of making a defence, and the deposi
tions returned satisfy the court that the offence actually tried was proved. 
R. v. Jackson, supra.

To charge a person merely with being a loose, idle or disorderly 
l>erson, does not alone describe an offence " in the words of the Act ” 
under sec. 723. R. v. Jackson, supra, per Meredith, CJ.C.P. The let
tered sub sections or paragraphs define the different conditions, the 
existence of any one of which would bring the person accused within 
the penalty of sec. 239. The designation of what constitutes the 
offence under any one of the sub sections may possibly be upheld with
out more, as a sufficient description of the offence under Code sec. 
1124, (but see R. v Harkness, 12 Can. Cr. Cas. 54 Que.). It is prefer
able, however, that the charge should also indicate whether the par
ticular act or default constitutes the person a loose person, an idle 
person, a disorderly person, or a vagrant. The offence of wandering 
abroad without any visible means of subsistence (sub-sec. (a) would make 
the person a " vagrant”; and the same might be said about an offence 
under sub-sec. (<), as to prostitutes wandering in the streets and not 
giving a satisfactory account of themselves. R. v. Jackson (1917), 40 
O.L.R. 173, 186. On the other hand, the person in default under sub- 
sec. (5) for wilful refusal to work for the support of his family, may 
not in strictness be called a “ vagrant,” but he is an " idle person ” 
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within the penalties of secs. 238 and 239, although he may not be dis
orderly and may not wander around as a vagrant. The general term 
“vagrancy" has come to be applied to all of these cognate offences, 
because of their being dealt with for many years in England under 
a statute called the Vagrancy Act, and the similar heading of Vagrancy 
given to secs. 238 and 239 in the Canadian Criminal Code. The offence 
is in “being" a loose, idle, or disorderly person, or vagrant. R. v. 
Jackson (1917), 40 O.L.R. 173, 191, per Rose, J., distinguishing R. v. 
Arscott, 9 Ont. R. 541, and Arseott v. Lilley, 11 Ont. R. 153, 180. The 
opinion is hazarded that there is but one offence at any one trial under 
secs. 238 and 239, and that the offence is that the accused at the date 
of the information or charge was either a loose person, an idle person, 
a disorderly person or a vagrant, using the appropriate term in its 
statutory significance ; that guilt became affixed because of one or more 
of the conditions set forth in paragraph (a) to (l) inclusive, and that 
more than one of these conditions might be conjoined in the charge 
without contravening sec. 710 (3) as being for more than one offence. 
Compare R. v. Brouse, 4 O.W.N. 640, 21 Can. Cr. Cas. 17; R. v. 
Irving, 14 Can. Cr. Cas. 489; R. v. McKenzie. 2 Man. R. 168.

In this view it would not be permissible after a conviction in respect 
of one of the lettered paragraphs of sec. 238 to bring another charge in 
respect of another of them antedating the information or charge in 
respect of which the prior conviction had been made.

In Saskatchewan it has been held contra, that a summary conviction 
is multifarious if it charges infractions of both paragraphs (a) and (l). 
R. r. Code (1908), 1 Sask. L.R. 295, 13 Can. Cr. Cas. 372. That case 
was followed in Quebec by Langelier, J.S.P. in R. v. St. Armand (1915), 
25 Can. Cr. Cae. 103.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sub-sec. 2 of the Canada Evidence Act, R.8.C. 
1906, ch. 145, and under it the wife of the accused is both a competent 
and compellable witness for the prosecution.

Amending irregular conviction)—Code secs. 754, 1124; R. v. Code 
(1908), 1 Sask. L.R. 295, 13 Can. Cr. Cas. 372; R. ▼. Jackson (1917), 
40 O.L.R. 173, 29 Can. Cr. Cas. 352; R. v. Kilgore (1917), 18 O.W.N 
287.

Sub sec. (a)—Found wandering abroad without means of subsistence 
and not giving a good account of himself]—It is not a sufficient descrip
tion of the offence to state that the accused was a loose, idle person, 
found wandering abroad and not giving a good account of himself, 
thereby being a vagrant ; the charge or the conviction, as the case may 
be, must go further and allege that the accused had no visible means 
of subsistence. R. v. Kolencznk (1914), 7 W.W.R. 382, 7 Sask. L.R. 
321, 23 Can. Cr. Cas. 265 (Sask.).

The English Vagrancy Act of 1898, sec. 1, also contained the phrase
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“ visible means of subsistence," with reference to the offence thereunder 
of a male person being habitually in the company of a prostitute and 
having no “ visible means of subsistence."

The phrase has been changed to “ visible means of support ” in 
Code sec. 216 (2), introducing a similar clause in Canada. Can. Stat. 
84 Geo. V, vli 18, see. 8.

To constitute the offence of being " found " lodging in any bam, 
etc., without means of subsistence, the accused must be discovered upon 
the premises doing the act or thing which constitutes the offence, but 
actual apprehension upon the premises is not necessary. Moran v. 
Jones, 27 Times L.R. 421.

Sub-sec. (a)—Not having any visible means of maintenance, lives 
without employment]—The words “maintaining himself" seem to be 
equivalent to “support" (sub-sec. (1) ), and to include lawful mainten
ance by another as well as by the employment or other source of income 
of the person maintained. An exception as to aged or infirm persons 
of a certain class is contained in sec. 239.

Referring to the corresponding English legislation, Boyd, C., whose 
decision was affirmed on appeal, said : “ It is inherently evident from
this legislation that the man who makes a living by begging or by 
gambling or by trickery, is not regarded as a person who maintains 
himself by honest work or other lawful means. Begging is stamped 
as being a disreputable mode of life and an offence against the good 
order of society." R. v. Munroe, 25 O.L.R. 223, 19 Can. Cr. Cas. 86.

He added : “ Our Code declares a man to be a vagrant who, not 
having any visible means of maintaining himself, lives without employ
ment. The maintaining himself by means of begging, and the gathering 
of such gains to the extent of a few dollars, would not seem reasonably 
sufficient to exonerate him from punishment because with the dollars 
he might be said to have visible means of maintaining himself for a 
few days or weeks. He would be still living as a beggar, not having 
any legal means of subsistence, the same a# before he had begun to save. 
As said by Mr. Justice Osier in R. v. Bassett (1884), 10 P.R. 386 (Ont.) 
it is the general trend of his life that is to be looked at, the sort of 
character he is exhibiting. I am persuaded that the true meaning of 
the section in the Code, 238 (a), that every one is a vagrant ' who 
. . . not having any visible means of maintaining himself, lives 
without employment,' is visible lawful means of support. This word 
' lawful ’ is expressed in the criminal laws of Australia relating to idle 
and disorderly persons or vagrants: Appleby v. Armstrong (1901), 27 
Viet. L.R. 136, and Lee Fan v. Dempsey (1907), 5 Commonwealth L.R. 
310. I am willing to adopt the language of Wurtele, J., in Regina v. 
Riley (1898), 2 Can. Cr. Cas. 129, Q.R. 7 Q.B. 198, 200, where it is said:
‘ The paragraph of the article of the Code relating to vagrancy, which 
makes it an offence for any one not having visible means of maintaining
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himself to live without employment, is founded on the ground that per 
sons who live without labour or visible means of support and idle away 
their time are mischievous and dangerous persons, who must either sup 
port themselves by unlawful means or become an undue charge on the 
public charity, and who are consequently nuisances to society in general. 
The mere fact of living without employment is not an offence against 
the law, if the person ... is able to do so. because he has sutti 
cient means either lielonging to himself or which are provided for him 
in a legitimate way.' See also, Regina v. Organ (1886), 11 P.R. 497, 
500. In Rex. v. Collette (1905), 10 Can. Crim. Cas. 286, 10 O.L.R. 71k, 
there was evidence that the defendant had means of earning a livelihood." 
R. v. Munroe, 19 Can. Cr. Caa. 86 (Out.), per Boyd, C. A British 
Columbia decision is to the effect that evidence that money found 
ou the accused had been obtained by gambling was immaterial 
to a charge under sub see (a). R. v. Sheehan, 14 B.C.R. 13, 14 Can. 
Cr. Cas. 119. A conviction under sub-sec. (a) may be made concurrently 
with a conviction for begging in contravention of a municipal by-law 
R. v. Munroe (1811) 25 O.L.R. 223, 19 Can. Cr. Cas. 86. A deaf mute 
unable to work was. In that case, held to have been properly found to 
1h* without visible mei ns of maintenance, although he had upon him 
$28 gathered by his illegal begging. R. y. Sheehan (1908), 14 Can. 
Cr. Cas. 119, not followed. It. would, of course, be an offence under 
subsec. (1) if it were shown that the person "for the most part sup 
ported himself by gaining."

A feeble-minded person of full age is not to be conedered as with 
out visible means of sup|»ort under the Mental Deficiency Act, 1913, 
Imp., merely because he has no means of his own and is incapable of 
earning his own living if he is being maintained by Ids parents although 
they are not under a legal obligation to maintain him. R. v. RadcliflV 
[18151 3 K B. 418, 84 LJ.K.B. 2196.

The words " visible means of maintaining himself " in Code sec. 238 
(o), arc held to lie interchangeable in their interpretation so as to apply 

%ÊÊÊâk | ■ ' < w I no71 8 W.WJL 848, 28 OM. <>. <’»». if 
(Alta.), affirming R. v. Cyr [1817] 2 W.W.R 1185, (Alta.); and it 
has been held that a woman may lie convicted as a vagrant under sub 
sec. (a) if she maintains herself bv her own prostitution. R. v. Cyr, 
supra.

8ub-»ec. (b)—“Family" 1—Stroud's Judicial Dictionary says:— 
" The primary legal meaning of family means children, but it may. 
however, without difficulty, be controlled by the context and is, in itself, 
a word of most loose and flexible descript ion."

Abbott's Law Dictionary:—"The word is used in many diverse 
senses. The meaning intended can only be determined by considering 
the context and also all the extrinsic facts liearing upon the general 
purpose of the entire writing in which it occurs."
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Ait illegitimate child in not to lie included in the term ” family," the 

cm responding English statute from which this enact ment ia derived, 
having been held not to extend to illegitimate children. R. v. Maude, 
Il L.J.M.C. 120. Hut ace contra, R. v. Benthos (1911), 17 Can. Cr. 
fas. 459, Que., per Leet, K.C. (P.M. of Montreal).

Huh »ec. (b)—Refusal to work for maintenance of self and family] 
—In order to constitute a wilful refusal or neglect on the part of a 
husband to maintain his family, it is necessary that he should be under 
u legal obligation to do so, ami his failure to maintain his wife, who 
hail left him without valid cause and refused to return, is not an offence 
under that section. R. v. Leelair (1898), 2 Can. Cr. Cas. 297; Flan- 
nagan v. Overseers (1857), 3 Jurist N.8. 1103; Morris v. Edmonds, 18 
fox C.C. «27; H----- v II------- (1902), <1 Can. Cr. Cas. 163.

The liability of the father to maintain his children will remain un
affected by a separation order under which his wife was no longer 
hound to cohabit with him and was awarded the custody of the children. 
Shaftesbury Union v. Brock way [1913] 1 K.B. 159, 82 L.J.K.B. 222, 
23 Cox C.C. 318. And if the father has lieen ordered in the sejiarution 
proceedings to make periodical payments for the family’s maintenance 
and has failed to do so, a prosecution will lie for wilful neglect and 
refusal to maintain when he has means to maintain them. Shaftesbury 
Union v. Brockway, supra. See also Code sec. 242a, making sjiecial 
provision for the offence of non-support of a wife and of the children 
under sixteen years of age, if they are in destitute or necessitous 
circumstances.

Sub sec. (e)—Indecent exhibition in public place]—For definition 
of a "public place” see Code sec. 197 (r).

Sub sec. (d)—Begging]—It must be shown that the wandering about 
and begging is a mode of life with the accused, and the section does 
not apply where persons with regular occupations temporarily out of 
employment through a " strike " go aliout seeking public contributions 
in aid of a general fund to sustain the strikers and their families. 
Pointon v. Hill, 12 Q.B.D. 306.

So it was held not to be an offence against sec. 3 of the Vagrancy 
Act, Imp., 1824, for a trade unionist to place himself in a street and 
st,licit contributions for the funds of the union during a strike, inas 
much as the provision is not directed ngninst persons collecting for an 
object of a charitable nature. Mathers v. Penfold, [19151 1 K.B. 514, 
84 L.J.K.B. 627.

A person who is found in the street making or assisting to make 
a bona fide collection for a charitable object is not within either the 
mischief or the language of the statute. Mathers v. Penfold, supra.

In order to establish that a person has committed an offence within 
the section it is not necessary to prove that he has liefore the particular 
occasion been in the habit of begging, nor that he intends in the future
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to follow the habit of begging. He may adopt the calling for one day 
only and may, by hie conduct on the particular occasion complained of 
so behave himself as to afford evidence—either by the nature of his 
request, the persistence or importunity of his manner, the whining tone 
adopted, or the deceptive devices employed—upon which a magistrate 
may be satisfied that the act is not merely an isolated act, hut is such 
an act of begging, within the meaning of the statute, as to prove that 
he placed himself in a public place, etc., to beg or gather alms. Mathers 
v. Penfold, supra.

Sub sec. (e)—Loitering and obstructing passengers]—A licensed 
cabman who, contrary to a city irdinance, loitered on the street near 
the entrance of a hotel and solicited passengers to hire his cab was 
held not within this provision where no obstruction of passengers was 
shown. Smith v. The Queen, 4 Montreal L.R. 325.

Sub sec. (/)—Causing disturbance in public place]—It is not sufficient 
to charge merely that the accused was drunk on a public street without 
alleging further that ho caused a disturbance in such street by being 
drunk. Ex parte Despatie, 9 Legal News (Montreal), 387; R. v. Daly, 
12 Ont. Prac. R. 411. The disturbance incommoding persons passing by 
is of the essence of the offence. R. v. Mercier (1901), 20 Que. S.C. 28 
The sub section is not intended to apply to persons of good character 
holding a street meeting which may lawfully be held. R. v. Kneeland, 
11 Quo. H R 85, 6 Can. Cr. Cas. 81.

For definition of “ public place," see sec. 197 (e). The present defini
tion supersedes the decision in R. v. Mercier (1901), 20 Que. S.C. 28, 
and declares the law in accordance with R. v. Kearney (1907), 12 Can. 
Cr. Cas. 349, in which a licensed billiard hall was held to be a " public 
place."

Sub-sec. (g)—Wantonly disturbing inmates of dwelling-house by 
disorderly conduct in street]—" Disturbing the inhabitants ” of a town 
was held by Wilson, C.J., to mean annoying them, as by making a noise 
which interferes with the thoughts or proceedings of others. R. v. 
Martin (1880), 12 O.R. 800. It is distinguishable from the term " creat
ing a disturbance," which applies either to raising a clamour, commotion, 
quarreling or fighting, and refers to conduct of the nature of a breach 
of the peace. Ibid. The disturbance should be of the nature of a 
nuisance. Thomson v. Mayor of Croydon, 16 Q.R 708; compare R. v. 
Geiger (1917), 11 O.W.N. 66.

Sub-sec. (h)—Damaging windows, etc.]—See also sec. 539, 540 and 
541, as to the summary conviction offence of wilful damage to property.

Sub-sec. (i)—Being a common prostitute or night-walker, wanders 
•n streets, etc., and does not give a satisfactory account of herself]— 
A conviction for vagrancy as a " commun prostitute or night-walker," 
wandering the streets, is not void because of the alternative description, 
if the evidence proves cither of them, the defect if any being within the 
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curative provisions of secs. 724 and 1124. Be Effie Brady (1913), 3 
W.W.R. 914, 23 W.L.R. 333, 21 Can. Cr. Cas. 123; compare Smith v. 
Moody [1903] 1 K.B. 56. The two expressions are not synonymous. 
Ibid.

The term “ night-walker ” has receded many interpretations and 
would apply to any one habitually walking abroad at night to commit 
wrongful acts. Taken alone it would not be limited to females. The 
context indicates that in sec. 238 it means a woman who walks up and 
down the streets by night to pick up men. See Lawrence v. Hedger, 
3 Taunt. 15; 2 Stroud's Jud. Diet. 1281; 5 Words and Phrases, 4809.

The public may be excluded from a trial under sub-sec. (<). Code 
sec. 645.

In R. v. Harris (1908), 13 Can. Cr. Cas. 393, 397 (Y.T.), Craig, J., 
said in reference to sub-sec. (4) i “ It limits the rights of this class of 
people to walk in the streets, inasmuch as any police officer, knowing 
what their character is, may accost them and demand an explanation 
which he is not at liberty to demand of any other citizen." Prostitutes 
have as much right to walk in the streets as any other person, pro
vided they are not so walking for immoral purposes, and to ascertain 
their purpose, the officer before ho puts the person charged on her 
defence, is to demand of her that she state the purpose for which she 
is on the street; R. v. Harris, supra; Re Effie Brady (1913), 3 W.W.R. 
914, 21 Can. Cr. Caa. 123, 23 W.L.R. 333, 10 D.L.R. 424; R. v. Levecque, 
30 U.C.Q.B. 509; R. v. Arscott, 9 Ont. R. 541; unless indeed the woman 
is caught in the act of soliciting or plying her trade. Arscott v. Lilly, 
II <hit R. 1*| R. v. Harris (IMS), IS Chn. Cr. Cas. M, M (Y.T.)| 
R. v. Jackson (1917), 40 O.L.R. 173, 29 Can. Cr. Cas. 352.

It is not, however, necessary that the formal conviction should state 
that the accused on being arrested was asked ta give an account of her
self. That is to be implied if the conviction follows the wording of 
rub-sec. (<), and states that she did not gix-c a satisfactory account of 

Me n-h.iv ( mi), • w w B -'it. Mil 111 Mel He elf 
nimstanccs were such that the asking would bo a useless formality be
cause of the accused being caught in the act. R. v. Jackson (1917), 40 
O.L.R. 173, 29 Cnn. Cr. Cas. 352. Furthermore, sec. 723 of the Code 
provides that, the description of any offence in words of the Code sec
tion creating the offence shall tie sufficient in a conviction or commit
ment. R. v. Jean Campbell (1916), 22 B.C.R. 601, 26 Can. Cr. Cas. 
196; H. v. Leconte, 11 Can. Cr. Cas. 41; re Effie Brady (1913), 3 W.W.R 
914. The cases of R. v. Regan (1908), 14 B.C.R. 12, 14 Can. Cr. Cas. 
106, and R. v. Pepper, 15 Can. Cr. Cas. 314, are distinguishable on that 
point.

But a conviction for the offence cannot follow on a plea of guilty 
to an information which omitted all reference J giving of sn 
account. R. v. Pepper, 16 Man. R. 209, 15 Can. Cr. Cas. 314.
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The offence of being a night-walker is necessarily an individual 
offence and two or more persons should not be joined in the one charge. 
R. v. Lachance (1915), 24 Can. O. Cas. 421, Que. The objection of mis 
joinder is not a mere irregularity and is not waived by plea. R. v. 
Lachance, supra ; R. v. Clarke, 20 Ont. R. 642 ; R. v. Berry, 3 Cox C.C. 
127.

Sub-see. (j)—Repealed 1915.
Sub-sec. (k)—Repealed 1915.
Sub tec. (I)— Supporting himself by pomia/z]—The mere taking of 

personal bets with individuals on horse-races is not ” gaming.” R. v. 
Ellis, 15 Can. Cr. Cas. 379, 20 O.L.R. 218

In R. v. Davidson, 8 Man. R. 325, defendant had been convicted 
under the legislation as it then stood, R.8.C. ch. 157, sec. 8, of an 
offence similr* to that declared by Code see. 238. An application for a 
writ of habeas corpus was heard by Killam, J.

The circumstances relied on to support the conviction were those 
now appearing in sub-sec. (I), and, of theee means of support, It is 
to ' gaming ’ only that there was any pretence that the evidence pointed. 
For this purpose said Killam, J., * It was necessary that there should 
1)6 evidence of four distinct propositions: (1) that the accused had no 
peaceable profession or calling to support himself by; (2) that he 
practised gaming; (3) that from this practice he derived some sub
stantial profit; (4) that these profits constituted" the larger portion of 
his means of support. This evidence might be direct or circumstantial 
The evidence might be of the very circumstances to be proved, or such 
as to raise merely presumptions of the existence of these circumstances. 
Evidence of some character to support each of these propositions was 
necessary; bet, if there was any reasonable evidence of any of these 
characters in support of each, the conviction and sentence cannot lie 
interfered with in a proceeding such as this.” This was followed and 
approved by Robson, J., in R. v. Knlotyla, 19 Can. Cr. Cas. 25, 21 Man. 
L.R. 197.

Sub-tee. (t)—Supporting himself by rrimr]--There must lie proof 
that the accused supported himself by crime; the inference does not 
arise from his consorting with thieves and his not having any peaceable 
profession or calling. R. v. Organ, 11 P.R. (Ont.)., 407.

Sub-acc. (1)- Supported by avails of prostitution]—A similar pro
vision in the English Vagrancy Act, 1808, is restricted to male persons 
living on women’s earnings of prostitution.

In Ontario it has l>een held that clause (1) is not aimed at the 
prostitute. R. v. Weller (1917), 40 O.L.R. 206. 13 O.W.N. 19; but sec 
contra, Bedard v. The King (1916), 22 Rev Leg. Que 302, 22 Can. 
Cr. Cas. 90; R. v. Relie (1897), 1 Can. Cr. Cas. 63 Que., in which there 
are dicta in support of the view that a prosecution might be brought 
under sub sec. (1) against a prostitute for maintaining herself by the
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:tvails of her prostitution. Compare R. v. Knowles (1913), 4 W.W.R. 
1341, 25 W.L.R. 294, 21 Can. Cr. Cas. 321 (Alta.), decided under the 
repealed clause (Jk),

A woman is not necessarily the accomplice of a man convicted of 
living on her immoral earnings. R. v. King (1914), 10 Cr. App. R. 117.

Under the English Act, a charge against a man of living on the 
earnings of prostitution is not invalid l>ee.auHO charged as of one day 
only ; nor will the prosecution be debarred thereby from giving evidence 
as to his relations with the woman both before and after the day named, 
for the purpose of determining whether he was or was not living on 
the earnings of her prostitution on that particular day. R. v. Hill 
(1914), 10 Cr. App. R. 56.

The amendment to sec. 216, made in 1913, made it an indictable 
offence for a male person to live wholly or in part on the earnings of 
prostitution. An added sub-sec. (2) to Code sec. 216, further provides 
that where a male person is proved to live with or to lie habitually in 
the company of a prostitute or prostitutes, and has no visible means 
of support, or to live in a house of prostitution, he shall, unless he can 
satisfy the court to the Contran-, be deemed to tie living on the earnings 
of prostitution.

l'enaltj for Tigraney. Proviso.

239 Every loose, i<lle or disorderly person or xagrant is 
liable, on summary conviction, to a fine not exceeding fifty dol
lars or U> imprisonment, with or without hard labour, for any 
term not exceeding six months, or to both: Provided that no 
aged or infirm person shall he convicted for any reason within 
paragraph (a) of the last preceding section, as a loose, idle or 
disorderly person or vagrant in the county of which he has for 
the two years immediately preceding been a resident.

Origin)—4-5 Gen. V, Can., ch. 12, sec. 7; 63-64 Viet. Can., ch. 46, 
sec. 3; 57-58 Viet. Can., ch. 57; sec. 208, Code of 1892; R.fl.C. 1886, 
ch. 157, sec. 8.

“ Loose, idle or disorderly person or vagrant "]—See sec. 238.
Locality of offence]—The proceedings must indicate that the offence 

was committed within the territorial jurisdiction of the magistrate. R. v. 
Ptaavt (IMS), 3 w.w r mo:, ri Can. Or. n.s. Ml K X (Malar 
15 B.C.B. 134, 16 Can. Cr. Cas. 244.

Wife of accused a compellable witness] -Thi* section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.S.C. 1906, ch. 145, and under it the wife of the accused is both 
a competent and compellable witness for the prosecution.
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Prosecution within sir months]—The limitation period is six months 
under sec. 1142, and a complaint alleging a period of two years as the 
time of the offence is bad if no act is alleged as within the prescriptive 
period of six months. R. v. St. Armand (1915), 25 Can. Cr. Gas. 103.

Exclusion of public from trial of prostitute charge]—Where the 
offence is under sub-sec. (<) of sec. 238, the public may be excluded 
from the trial. Sec. 645.

Imprisonment not exceeding six months]—This limitation applies 
only to the imprisonment awarded as the penalty or part of the penalty 
for the offence, and not to the enforcement of the fine and costs, if such 
are awarded. See Code sec. 735, 737-739; R. v. Stafford, 1 Can. Cr. 
Cas. 239 (N.8.) ; B. v. Van Tassel, 34 N.8.R. 179, 5 Can. Cr. Cas. 12k.
IML

Enforcing payment of fine]—Code sec. 739.
Warrant of rom mitaient]—No minute of the order need be served 

as specified under sec. 731 as to " orders ” of justices, as that section 
does not apply to summary convictions but to summary orders only. 
Re Efts Brady (1913), 3 W.W.R. 914, 23 W.L.R. 333, 21 Can. Cr. Cas. 
128 (Alta.).

Commitments to houses of industry, etc.]—See the Prisons Act, R.S.C. 
1906, eh. 148 and amending Acts. Sec. 30 of that Act enacts that if 
provision is made therefor by the laws of the province in which the 
conviction takes place, any person convicted of being a “ loose, idle or 
disorderly person,” may, instead of being committed to the common 
gaol or other public prison, be committed to any house of industry or 
correction, almshouse, workhouse, or reformatory prison.

Sentence of female to the Reformatory in Ontario]—Whenever any 
female is convicted in Ontario under sec. 239 of the Code, or is con
victed under Part XVI, of an offence triable under that Part, she may 
be sentenced to the Reformatory for an indefinite term less than two 
years, and if any term exceeding six mouths is inflicted, no fine shall 
lie imposed in addition. The Prisons Act, R.8.C., ch. 148, sec. 57, as 
amended, 3-4 Goo. V, 1913, ch. 39, sec. 3.



PART VI.

OFFRKCKH AOAINHT TIIR FKKhON AND BRI'IITATION.

Interpretation.
Ile Unifions.

240 In thin l’art, unless the context otherwise requires,— 
(a) 1 form of marriage ' include* any form either recognized 

*« a valid form by the law of the place where it is 
gone through, or which, though not so recognized, in 
*uch that a marriage celebrated there in that form is 
recognized as binding by the law of the place where 
the offender is tried;

(1) ‘guardian ’ includes any person who has in law or in 
fact the custody or control of any child referred to; 

(c) ‘ abandon ’ or ' expose ’ includes a wilful omission to 
take charge of any child referred to on t’’" part of a 
person legally bound to take charge of such child, as 
well as any mode of dealing with it calculated to 
leave it exposed to risk without protection.

Origin]—Sub-set. (a) from Code of 1*92, sec. 275; sub-see. (5) 
from Can. Slat., 1900, ch. 46, sec. 3; sub-see. (e) from Code of 1892, 
sec. 216.

Duties Tending to the Preservation of Life.

Self of person In charge to provide necessaries of life.—Criminal 
responsibility.

241. Every one who has charge of any other person unable 
by reason either of detention, age, sickness, insanity or any other 
iHiise, to withdraw himself from such charge, and unable to 
provide himself with the necessaries of life, is, whether such 
charge is undertaken by him under any contract, or is imposed 
upon him by law, or by reason of his unlawful act, under a legal
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duty to supply that person with the necessaries of life, and is 
criminally responsible for omitting, without lawful excuse, to 
perform such duty if the death of such person is caused, or if 
his life is endangered, or his health has been or is likely to be 
permanently injured, by such omission.

Origin]—Bee. 209, Code of 1892.
Duty of parent, guardian or head of family]—Code secs. 242, 242a, 

242b.
Non-support of wife]—Code secs. 242, 242a, 242b.
Criminal responsibility of person to maintain another of whom he 

has charge who i« unable to provide for himself]—If a person hav
ing the care and custody of another who is helpless, neglects to 
supply him with the necessaries of life, and thereby causes or 
accelerates his death, he was guilty of a criminal offence even before 
the statute. B. v. Nasmith (1877), 42 U.C.Q.B. 242. But if a person 
over the age of sixteen and having the exercise of free will, chose to 
stay in a service where bad food and lodging were provided, the master 
was not criminally responsible if the neglect was not premeditated ami 
did not continue to a period when the servant was helpless and de 
pendent because of disease or otherwise. R. v. Friend, Buss. & By. 20; 
B. v. Bidley, 2 Camp. 660; B. v. Brown, 1 Terr. L.B. 475. R. v. Char 
lotte Smith, 10 Cox 94; Code sec. 243.

If the neglect was premeditated and there has been a deliberate 
omission to supply food to the helpless person in the custody or charge 
of the accused and death results from the omission, it is murder. R. v. 
Coadé, 10 Cox C.C. 547; B. v. Bubb, 4 Cox C.C. 457; B. v. Self, 1 Leach 
137 ; but if by gross neglect and without deliberate intent, the offence 
is only manslaughter. B. v. Dalke (1915), 33 W.L.R. 113, 25 Can. Cr. 
Cas. 98; B. v. Instan [1893] 1 Q.B. 450; B. v. Senior [1899] 1 Q.B 283

If a grown-up person chooses to undertake the charge of a human 
creature, helpless either from infancy, simplicity, lunacy or other in 
Armity, he is bound to execute that charge without wicked negligence: 
and if a person who has chosen to take charge of a helpless creature 
lets it die by wicked negligence that person is guilty of manslaughter. 
K. v. Nicholls, 13 Cox C.C. 75. In such a case mere negligence will not 
establish the offence of manslaughter; there must be wicked negligence, 
that is, negligence so great as to satisfy a jury that the prisoner had a 
wicked mind in the sense that he was reckless and careless whether the 
creature died or not. Ibid., per Brett, J.

If the death of an apprentice labouring under disease is caused by 
want of care of and harsh treatment by the master who has charge of 
him the master is guilty of murder. R. v. Squire, 3 Russ. Cr. 6th ed., 13.

As to failure to supply a midwife’s services, see R. v. Shepherd, 31 
LJ.lf.C. 102.
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Neceuariet]—Medical aid ia a “ necessary ” within thia section. 
B. t. Brooke (1802), 9 B.C.B. IS, 6 Can. Cr. Can. S72, 1 Brit. B.C. 725; 
B. ». Lewi. (1903), « O.L.B. 1S2, 7 Can. Cr. Cas. 261, 1 Brit. B.C. 7S2. 
Compare B. v. Senior (1899) 1 Q.B. 283, 68 L.J.Q.B. 175.

The language of sec. 243 as to the duty of servants and appren
tices when their condition is such that they are not brought within the 
op ration of sec. 241, is more restricted, the words there used being 
" necessary food, clothing ot lodging."

Care and attention to prevent an invalid’s death from exposure an 
also “necessaries," K. v. Dalke (1915), 33 W.L.B. 113, 25 Can. Or. Cas. 
98, and see secs. 242 and 242a.

* Without lawful excuse ”]—Conscientious scruples on the part of the 
accused against calling in medical aid for any physical ailment, will 
not constitute a lawful excuse. B. v. Brooks (1902), 9 B.C.B. 13, 5 Can. 
Cr. Cas. 372, 1 Brit. K.C. 725; B. v. Lewis (1903), 6 O.L.B. 132, 7 Can. 
Cr. Cas. 261, 1 Brit. B.C. 732; B v. Senior [1899] 1 Q.B. 283, 68 
l.J.Cj.H. 175; B. v. Morlcy, 8 Q.B.D. 571; B. v. Instan [1893] 1 q.B. 
450.

An inference that the accused had means wherewith to provide at 
the date of the offence, may be drawn from proof that he had means 
at a prior date no close that the jury could properly infer that the 
means were not exhausted at the time of the offence. B. v. Jones 
(1901), 19 Cox CjC. 678.

The phrase " without lawful excuse,” is also used in sees. 229, 237, 
242, 242a, 243, 244, 240, 247, 248, 252.

Culpable homicide]—Code sees. 252, 259-262.
Where the child's death ensued after conviction tor the neglect, a 

subsequent conviction for mansl. ughter was upheld in B. ». Tonks 
[1915] W.N. 387, 32 Times L.B. 137; and see B. ». Tonks [1916]
1 K B. 443, 85 L..1.K It. 396, 11 Cr. App. R. 284.

Banishment inhere not culpable homicide]—Code sec. 244.

Duty of head of family to provide necessaries. Criminal responsi
bility.

242. Every one who as parent, guardian or head of a family 
is under a legal duty to provide necessaries for any child under 
the age of sixteen years is criminally responsible for omitting, 
without lawful excuse, to do so while such child remains a mem
ber of his or her household, whether such child is helpless or 
not, if the death of such child is caused, or if his life is en
dangered, or his health is or is likely to be permanently injured, 
by such omission.
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2. Evei> oik* wlio is under a legal duty to provide necessaries 
for hie wife, ie criminally responsible for omitting, without 
lawful excuse so to do, if the death of his wife ie caused, or if 
her life ie endangered, or her health is or is likely to be per
manently injured, by such omission.

Origin]—Sec. 210, Code of 1892; 32-33 Viet., Can., eh. 20, sec. 25, 
24 25 Viet., ch. 100, sec. 26.

“Guardian”]—Sec. 240 (c).
*Head of a family ”]—The ease of a master under a contract for 

a child's services in return for his maintenance is not within sec. 242, 
but comes under sec. 243. R. v. Coventry, 3 Can. Cr. Cas. 541.

“ Under a legal duty to provide "]—Secs. 241 and 243 impose and 
declare under the sanction of federal criminal law, the legal duty 
incident to certain circumstances, but in the main it is left to the pro
vincial legislatures to regulate the legal duty as a matter of civil rights.

Necessaries]—What are to be considered as “ necessaries " under 
Code sec. 242, must be determined by the circumstances of each par 
ticular case. R. v. Sidney (1912), 2 W.W.R. 761, 20 Can. Cr. Cas. 376 
(Bask.). The term “ necessaries " is to be read in connection with the 
general heading “ duties tending to the preservation of life " and is to 
be given an interpretation in harmony therewith. R. v. Brooks (1902), 
9 B.C.R. 13, 5 Can. Cr. Cas. 372, 1 Brit. B.C. 725; R. v. Sidney, supra.

“ Necessaries " have been held to include food, clothing, shelter and 
medical attendance. R. v Sidney (1912), 2 W.W.R. 761, (Sask.), citing 
R. v. Lewis, 7 Can. Cr. Cas. 261, 6 O.L.R. 132, 1 Brit. R C. 732 ; R. v. 
Wolfe (1908), 13 Can. Cr. Cas 246 (N.8.) ; R. v. Nasmith (1877), 42 
U.C.Q.B. 242.

In deciding whether there has been criminal neglect in refusing to 
permit a surgical operation, the nature of the operation and the reason
ableness of the refusal to have it performed are to be considered. 
Oakey v. Jackson, 30 T.L.R. 92 [1914] 1 K.B. 216.

At the common law, even the father was under no civil obligation 
to supply his infant children with necessaries not required for the preser
vation of life. See Bazeley v. Forder (1868), L.R. 3 Q.B. 559, at p. 565. 
Thht obligation was first imposed by 43 Eli*., ch. 2 (a poor law statute, 
not in force in Ontario), which imposed a similar obligation upon the 
widowed mother, if of sufficient means. But the common law did impose 
a duty, not only upon parents, but upon every one of sufficient means 
having the care and custody of another who was helpless, to supply 
necessaries required for the preservation of life, for the breach of which 
such person was made criminally responsible. And this is the duty 
which sec. 242, sub-sec. 1, of the Criminal Code recognises, in the words : 
“ Every one who as parent, guardian or head of a family is under a 
legal duty to provide necessaries for any child under the age of sixteen
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year» is criminally responsible for omitting, without lawful excuse, to 
do so," etc. (Wilson v. Boulter, 26 A.R. 184, distinguished). Young 
v. Gravenhurst (1911), 24 O.L.R. 467, C.A.

A husband who omits without lawful excuse to provide necessaries 
for his wife is not guilty of an offence under sec. 242 (2) of the Criminal 
(’ode if her life is not endangered or her health is not, or is not likely 
to lie, permanently injured by his neglect, nor is he guilty under sec. 242a 
if his wife be not in destitute or necessitous circumstances. Therefore, 
an information which omits reference to such ingredients is not sufficient 
under sec. 242 (2) or 242a. R. v. McAuley [1918] 3 W.W.R 178 (Man.),

Omitting without lawful excuse]—The fact that the wife has obtained 
an order of separation under a provincial law so that she is not obliged 
to cohabit with her husband, will not bar a criminal prosecution for his 
failure to provide necessaries. Buteau v. Hamel (1915), 24 Can. Cr. 
('as. 53 (Que.) ; and see Queliec Civil Code, sec. 213; Rhaftesbury Union 
v. Brockway [1913] 1 K.B. 159, 82 L.J.K.B. 222, 23 Cox C.C. 318.

If a husband offers to return and live with his wife whom he had 
deserted and the wife can show no good cause for not living with him, 
her refusal of the offer unless he gives financial security not to desert 
her again will constitute a " lawful excuse ” in answer to a charge 
under sec. 242. R. v. Wolfe (1908), 13 Can. Cr. Cas. 246 (N.8,1.

The husba id living apart from his wife is still under a duty to 
maintain the children who are left in the mother's care. R. v. Connor 
11908] 2 K.B. 26.

The responsibility of the husband who has deserted his wife while 
domiciled in Canada will not cease because of his having obtained a 
foreign divorce if he left Canada without intending to remain away 
longer than the time required to obtain the foreign divorce and in 
consequence there was no real change of domicile. R. v. Wood (1911), - 
19 Can. Cr. Cas. 15, 20 O.W.R. 576.

The jury must be satisfied that the omission was without lawful 
excuse, and that the death, if death followed, was caused, or, if death 
had not happened, that the person's life was endangered or that his 
or her health was or was likely to be permanently injured, by reason of 
the neglect or omission. R. v. Wilkes (1906), 12 O.L.R. 264, 11 Can. 
Cr. Cas. 226; R. v. Wolfe (1908), 13 Can. Cr. Cas. 246; R. v. Yuman 
(1910), 17 Can. Cr. Cas. 474, 22 O.L.R. 500.

The question of lawful excuse is to be determined upon all the facte 
and circumstances, the onus lieing upon the Crown. R. v. Yuman, supra.

The inability of the accused to support his wife by hie earnings or 
otherwise may be shown in defence. R. v. Robinson (1897), 28 Ont. R. 
407, 1 Can. Cr. Cas. 28 ; R. v. Ryland L.R., 1 C.C.R. 99.

Health permanently injured or likely to he so]—There seems no good 
ivason why the word “ health " used in this connection should not include 
physical well-being by having the fingers or toes complete without the
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necessity of amputation of any of them, but a Territories case on the 
subject gives a narrow interpretation to the word, the court holding 
that it could not assume, in the absence of expert testimony, that a 
child, some of whose toes were so badly frozen because of the guardian's 
neglect that they had to be amputated, had thereby had his “ health ” 
permanently injured or that his health was likely to be injured in conse
quence. B. v. Coventry (1898), 3 Can. Cr. Cas. 541 (Terr.).

That permanent injury was “ likely ” to result is a question of fact 
and inference from circumstances proved. R. v. McIntyre (1898), 31 
N.S.R. 403, 3 Can. Cr. Cas. 413; R. v. Bowman (1898), 3 Can. Cr. 
Cas. 410.

Prima facie evidence of marriage or parentage]—Code sec. 242b, 
and see R. v. Holmes (1898), 29 Ont. R. 362, 2 Can. Cr. Cas. 131; Daye 
v. McNeill (1904), 6 Terr. L.R. 44.

Proof oi inference of age of child]—See sec. 984.
Culpable homicide]—Code secs. 252, 259-262.
Punishment where not culpable homicide]—Code sec. 244.

Neglect to provide for wife and children.—For ward.

242a. Every one is guilty of an offence and liable on sum
mary conviction to a fine of five hundred dollars, or to one year's 
imprisonment, or to both, who—

(a) as a husband or head of a family, is under a legal duty
to provide necessaries for his wife or any child under 
sixteen years of age; or,

(b) as a parent or guardian, is under a legal duty to pro
vide necessaries for anv child under sixteen years 
of age;

and who, if such wife or child is in destitute or necessitous cir
cumstances, without lawful excuse, neglects or refuses to provide 
such necessaries.

Origin]—Code Amendment of 1913, ch. 13, sec. 14.
“ Guardian ”]—The statutory definition in sec. 240 (6) makes the 

word “ guardian ” include any person who has in law or in fact the 
custody or control of the child. The father of an illegitimate child 
living with him may thus be liable as the child's guardian under sec. 342a 
although the mother is, as regards the civil law, the sole legal guardian. 
Liverpool Society v. Jones [1914] 3 K B. 813, 12 L.G.R. 1103.

Neglects or refuses to provide]—In the Queen v. Ryland, L.R. 1 C.C.R. 
99, it was decided that the word “ neglect " imported ability, in a ease 
of neglecting to provide food and clothing for a child : see also Regina
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v. Chandler, Dears. C.C. 453; Itegina v. Rugg, 12 Cox. C.C. 16; and The 
Queen v. Bhepherd (1862), 31 L.J.M.C. 102.

An offence is not disclosed where the charge reads that the defendant 
did “ neglect his wife." R. v. Chitnita, 27 W.L.R. 268, 22 Can. Cr. Cas. 
344 (Alta.). If a plea of guilty has been made to an information disclosing 
no offence before any evidence has been taken which might cure the 
defect, the conviction will be set aside. R. v. Chitnita, supra.

The duty of the father to provide for his young children has been 
held, under a somewhat similar enactment (the Childrens Act 1908 Imp.), 
not to be discharged by supplying his wife with the money for the 
children’s maintenance if he finds they are neglected and the money 
misappropriated by her. Poole v. Stokes [1914] W.N. 123, 12 L.G.R. 
629, 110 L.T. 1020.

“Destitute or necessitous circumstances ”]—Under sec. 242 the grava
men of the offence was that it endangered or injured the health of the 
complainant. But that is not the gravamen of the offence under sec. 242a. 
In the latter case the offence is complete if the accused has neglected his 
legal obligation. To be in 44 necessitous circumstances ” simply means to 
lie in need. If the complainant has no legal claim upon her father and 
mother for the support which she is receiving from them, and if it be 
proved that they are little able to provide that support, it cannot be 
said that she is not in necessitous circumstances because she has been 
receiving from them her daily food and lodging. Algiers v. Tracey 
(1916), 26 Can. Cr. Cas. 178.

Prima facie evidence of marriage or parentage]—Code sec. 242b.
Wife a competent witness]—The wife is a competent witness against 

her husband, Canada Evidence Act, R.S.C. 1906, ch. 145, sec. 4, as 
amended Can. Stat. 1917, ch. 14, sec. 1. The decision in R. v. Allen 
(1914), 23 Can. Cr. Cas. 67 against the admissibility of the wife’s 
evidence was superseded by that amendment. See also, under the prior 
law, R. v. Bissell, 1 Ont. R. 514; Mulligan v. Thompson, 23 Ont. R. 54; 
Reeve v. Wood, 10 Cox C.C. 58. •

Adjudication]—The proceedings being under Part XV of the Code, 
the magistrate is to convict or dismiss, Code sec. 726. Sec. 729 gives the 
magistrate a discretion, if it be a first offence and the accused is con
victed, to discharge the accused from the conviction upon his making 
such satisfaction to the person aggrieved for damages or costs or both, 
to be ascertained by the justice. Sec. 1081 as to suspended sentences 
probably does not apply to summary conviction proceedings; but see 
R. v. Knight (1916), 11 O.W.N. 190, 27 Can. Cr. Cas. 111.

Juvenile Delinquency]—In cities or districts in which the Juvenile 
Delinquents Act 1908 Can. is in force reference should also be had to 
the provisions of that Act. 7-8 Edw. VII, Can., ch. 40; 2 Geo. V, Can., 
ch. 30, 4-5 Geo. V, Can., ch. 39.
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Evidence of marriage and parentage.

242h. Upon any prosecution under sections 242 or 242a, 
evidence that a man has cohabited with a woman or has in any 
way recognized her as being his wife shall be prima facie evidence 
that they are lawfully married, and evidence that a man hs* in 
any way recognized children as being his children shall be print* 
facie evidence that they ire his legitimate children.

Origin]—Code Amendment of 1913, eh. 13, sec. 14.
Prima facie evidence of legitimacy]—The presumption declared by 

the latter part of sec. 242b which makes the man's recognition of the 
children as his own, the equivalent of prima facie evidence of legitimacy 
for the purposes of his criminal responsibility under secs. 242 and 242a, 
is of course rebuttable. Its practical effect seems to be that if the man 
declines to give evidence on his own behalf or to call other witnesses 
to satisfy the court that the children are illegitimate, he may be fixed 
with criminal responsibility for neglect to provide for them if he lives 
in concubinage with the children's mother. Similarly, the neglect to 
provide necessaries for the woman who passes as his wife may be the 
subject of prosecution, and on proof of cohabitation, .the onus of proving 
that they were not married is placed upon the accused. See also, as to 
offences under 242 and 242a, the statutory definition of -the word 
“guardian” in sec. 240 (b).

Duty of masters.—Criminal responsibility.

243. Every one who, as master or mistress, has contracted 
to provide necessary food, clothing or lodging for any servant 
or appprentice under the age of sixteen years is under a legal 
duty to provide the same, and is criminally responsible for 
omitting, without lawful excuse, to perform such duty, if the 
death of such servant or apprentice is caused, or if his life is 
endangered, or his health has been or is likely to be permanently 
injured, by such omission.

Origin]—Sec. 211, Code of 1892 ; 32-33 Viet., Can., ch. 20, sec. 25; 
24-25 Viet., Imp., ch. 100, sec. 26.

At common law]—An indictment did not lie against a master at 
common law for not providing sufficient food and sustenance for a 
servant, whereby the servant became sick and emaciated, unless it alleged 
that the servant was of tender years and under the dominion and control 
of the master. R. v. Friend, Russ. & Ry. 20 ; R. v. Ridley, 2 Camp. 650 ; 
R. v. Smith, 10 Cox C.C. 94. The reason of the restriction is, that
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if the servant be not of tender years, he may if not provided with 
proper nourishment remonstrate, and, if necessary, leave the service. 
R. v. Nasmith (1877), 42 U.C.Q.B. 242, 245; 1. v. Brown (1893), 1 
Terr. L.R. 475. The present section does not appear to have changed 
the law in that respect except in fixing the age limit at sixteen.

“ Without lawful excuse ”]—See Code secs. 241, 242, 242a.
Proof or inference of child's age]—See sec. 984.
Culpable homicide]—Code sees. 252, 259-262.
Punishment where not culpable homicide]—Code sec. 244.
Doing bodily harm to servants and apprentices]—Code sec. 249.
Neglect to provide necessaries to person in charge of another by 

reason of sickness, etc.]—Code secs. 241, 244.

Omission of those duties.—Penalty.

244. Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who, being bound to j>erform any 
duty specified in the three last preceding sections, without law
ful excuse neglects or refuses to do so, unless the offence amounts 
to culpable homicide.

Origin]—Code of 1892, see. 215 ; Code Amendment of 1893, ch. 32, 
sec. 1.

Three last preceding sections]—The addition of secs. 242a and 242b 
after the enactment of sec. 244 in its present form, does not affect this 
reference applying as l>efore to secs. 241, 242 and 243. R. v. Allen 
(1814), 88 Can. Or. (’as.

Wife of accused a compellable witness]— This section is included 
amongst these specified in sub-sec. 2 of see. 4 of the Canada Evidence 
Act, R.8.C. 1906, ch. 145, and under it the wife of the accused is both 
a competent and compellable witness, for the prosecution.

Abandoning children under two years.

245. Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who unlawfully abandons or ex
poses any child under the age of two years, whereby its life is 
endangered or its health is permanently injured.

Origin]—Code of 1892, sec. 216; R.8.C. 1886, ch. 162, sec. 20; 
Offences against the Person Act, 1861, Imp., 24-25 Viet., ch. 100, see. 27.

"Abandon"]—Code sec. 240 (c).
“ Expose"]—Code sec. 240 (c).
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Abandoning child under two years]—The statutory definition of 
" abandon ” and “ expose ” is framed in accordance with the two lead
ing English cases of R. v. White, L.R. 1 C.C.R. 311, 40 134,
and B. v. Falkingham, L.R. 1 C.C.R. 222, 39 LJ.M.C. 47.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.S.C. 1906, ch. 145, and under it the wife of the accused is both 
a competent and compellable witness for the prosecution.

Proof or inference of aye]—See sec. 984.
Culpable homicide]—Code secs. 250-268.

Ilety of persons undertaking nets dangerous to life.

246 Every one who undertakes, except in cases of necessity, 
to administer surgical or medical treatment, or to do any other 
lawful act the doing of which is or may be dangerous to life, is 
under a legal duty to have and to use reasonable knowledge, 
skill and care in doing any such act, and is criminally respon
sible for omitting, without lawful excuse, to discharge that dutv 
if death is caused by such omission.

Origin] —Sec. 212, Code of 1892.
Manslaughter through surgical or medical malfeasaiu'e]—It seems 

lliât if a person, whether he be n regular practitioner or not, honestly 
and bom fide perfoims an o|>erution, or uses a dangerous instrument, 
which causes the patient’s death, he is not guilty of manslaughter; 
R. v. Van Rutehell, 3 C. & P. 629 ; but if he is guilty of criminal mis
conduct, arising from gross ignorance or criminal inattention, and not 
from mere error of judgment, then he will be guilty of manslaughter. 
R. v. Williamson, 3 C. k P. 635; R. v. Rpiller, 5 C. k P. 333; R. v. 
Chamberlain, 10 Cox 486.

In R. v. Webb, 1 Moo. & Rob. 405; 2 Lewin 196, Lord Lyndhurst 
laid down the following rule:—“In these cases there is no difference 
lietween a licensed physician or surgeon and a person acting as a 
physician or surgeon without license. In either case if a party having 
a competent degree of skill and knowledge, makes an accidental mistake 
in his treatment of a patient, through which mistake death ensues, he 
is thereby not guilty of manslaughter ; but if, where proper medical 
assistance can be had, a person totally ignorant of the science of medi
cine takes on himself to administer a violent and dangerous remedy 
to one labouring under disease, and death ensues in consequence of that 
dangerous remedy having been so administered, then he is guilty of 
manslaughter. If I entertained the least doubt of this position, 1 
might fortify it by referring to the opinion of Lord Ellenborough in 
R. v. Williamson, 3 C. & P. 635. I shall leave it to the jury to say
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first, whether death was occasioned or accelerated by the medicine 
administered ; and if they think it was, then I shall tell them, secondly, 
that the prisoner is guilty of manslaughter, if they think that in so 
administering the medicine he acted with a criminal intention or from 
very gross negligence." See also R. v. Macleod, 12 Cox 534.

It is not “ surgical or medical treatment ” within the meaning of 
sec. 246 for a Christian Science practitioner to sit by the patient ; 
R. v. Beer, 32 C.L.J. 416 ; but the failure to supply medical aid may 
render the person who is under a duty to supply nucessai ies to a 
dependant liable under secs. 241-244, and any person abetting the 
latter offence might be charged with the offence itself under sec. 61*.

Failure to provide medical or surgical aid]—See secs. 241, 242, 242a. 
244.

Reasonable knowledge, skill and care]—See also sec. 65.
Negligently causing bodily injury]—Code sec. 284.
Homicide by neglect]—Code secs. 252, 262, 268.

but) of persons in charge of dangerous things.

247. Every one who has in his charge or under his control 
anything whatever, whether animate or inanimate, or who erects, 
makes or maintains anything whatever which, in the absence 
of precaution or care, may endanger human life, is under a legal 
duty to take reasonable precautions against, and use reasonable 
rare to avoid, such danger, and is criminally responsible for the 
consequences of omitting, without lawful excuse, to perform 
such duty.

Origin]—Sec. 213, Code of 1892.
"Every one"]—See the statutory definition in Code sec. 2 (13), 

which includes in this term bodies corporate in relation to such acts 
and things as they arc capable of doing and owning, respectively.

Neglect of person in charge of dangerous things]—If a person fails 
to take proper precautions when doing anything which is in its nature 
dangerous, he will be responsible though he had not the least intention 
•if bringing about the consequences of his act. R. v. Great West 
Laundry Co. (1900), 13 Man. R. 66, 3 Can. Cr. Cas. 514; R. v. M.C.R. 
(1907), 17 Can. Cr. Cas. 483; Union Colliery Co. v. The Queen, 31 8.C.R. 
81. affirming 7 B.C.R. 247.

The manager of a company might cause the company's -trains to la* 
run or controlled under circumstances where human life is put in hazard 
so recklessly and with so little regard for the safety of individuals as 
to expose himself to indictment for manslaughter in case of loss of life 
being occasioned by literal obedience to his orders. Kr p. Brvdges, 18
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L.C. Jur. 141 ; compare R. v. Hays, 14 O.L.R. 201, 12 Can. Cr. Cas. 423; 
ex parle Baird, 34 N.B.R. 213, 3 Can. Cr. Cas. 65.

Form of indictment for negligence as to explosives]—The indictment 
in R. v. M.C.R. Co. (1907), 17 Can. Cr. Cas. 483, was under both secs. 
221 and 247, and in the following form:

“ The jurors for Our Lord the King upon their oaths present that
the------------ Railroad Company on the 9th day of August, in the year
of our Lord 1907, at the town of Essex, in the county of Essex, and 
at other places in the said county, were guilty of a common nuisance. 
And the jurors aforesaid upon their oath aforesaid do further present
that the said -----  ------ Railroad Company, at the time and places
aforesaid, were guilty of an indictable offence in that the said the
----- -------- Railroad Company, had then and there under their charge
and control certain inanimate things, to wit, a certain car loaded with 
an explosive substance, and the said explosive substance, the said inani
mate things, being such that they might, in the absence of precaution 
and care, endanger human life, and thereby the said the------------- Rail
road Company became and was under a legal duty to take reasonable 
precautions against and use reasonable care to avoid such danger, but
that the said the-----  ------Railroad Company then and there omitted
without lawful excuse to perform such duty.”

huty to avoid omissions dangerous to life.

248. Every one who undertakes to do any act, the omission 
to do which is or may be dangerous to life, is under a legal 
duty to do that act, and is criminally responsible for the conse
quences of omitting, without lawful excuse, to perform that duty.

Origin]—Sec. 214, Code of 1892.
“Without lawful excuse”]—Compare with secs. 229, 237, 241, 242, 

242a, 243, 244, 246, 247 and 252, which contain the same phrase.
Neglect of duty in medical or surgical treatment]—Code sec. 246.
Causing bodily injury by neglect]—Code sec. 284.
Culpable homicide]—Code secs. 250-268.

Causing bodll) harm to apprentices or servants.

249. Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who, being legally liable as master 
or mistress to provide for any apprentice or servant, unlawfully 
does, or causes to be done, any bodily harm to any such appren
tice or servant so that the life of such apprentice or servant is 
endangered or the health of such apprentice or servant has 
Inxm. or is likely to Ik*, permanently injured.
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Origin}—Sec. 217, Code of 1892; R.8.C. 1886, ch. 62, sec. 19.
“ Is or is likely to be permanently injured ”]—The same phrase is 

used in secs. 241, 242 and 243, which sec.
Causing bodily harm to servants, etc.]—A verdict for common assault 

is maintainable upon an indictment under this section. R. v. Bissonnette 
(1879), Ramsay's Cases (Que.). 190.

Homicide.
Definition.

250. Homicide is the killing of a human Iteing by another, 
directly or indirectly, hy any means whatsoever.

Origin]—Sec. 218, Code of 1892.
Homicide, excusable or justifiable]—Homicide, when not amounting 

to murder or manslaughter, is divided by Russell into two classes :— 
(1) Excusable ; (2) Justifiable. 3 Russell Cr., 6th. ed., 205.

Sec. 252 of the Code divides the subject of homicide into :—(1) culp
able homicide, which is sub-divided into two classes: (a) murder, (b) 
manslaughter ; (2) homicide not culpable. The same section defines 
what is “ culpable ” homicide, and declare^ that homicide which is not 
culpable is not an offence. Excusable homicide is said to be of two 
sorts : Either per infortunium, by misadventure; or se et sua defendendo, 
upon a principle of self-defence.

The term, excusable homicide, imports some fault in the party by 
whom it has been committed ; but of a nature so trivial that the law 
excuses such homicide from the guilt of felony, though in strictness it 
ileems it to be deserving of some degree of punishment. It appears to 
be the better opinion that the punishment inflicted for this offence was 
never greater than a forfeiture of the goods and chattels of the delin
quent or a portion of them. 3 Russell Cr., 6th ed., 205, 4 Bl. Com. 188. 
Then the practice arose of granting a pardon and writ of restitution as 
a matter of right in such cases upon payment of the expenses of suing 
them out; and to prevent this expense it became usual for judges to 
permit or direct a general verdict of acquittal where the death had 
notoriously happened by misadventure or in self-defence. 4 Bl. Com. 
188, 1 East P.C., ch. 5, sec. 8, Fost. 288.

By sec. 6 of the Offences against the Person Act, R.8.C. (1886), ch. 
162 (repealed by the Code), it was provided that "no punishment or 
forfeiture shall be incurred by any person who kills another by mis
fortune or in his own defence, or in any other manner without felony.” 
This was taken from 32-33 Viet. (Can.), ch. 20, sec. 7, a re-enactment 
of sec. 7 of the Imperial Statute, 24-25 Viet., ch. 100. It was probably 
thought unnecessary to repeat that enactment in the Code, as sub-sec.
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(.'$) of sec. 252 declares that ‘‘homicide which in not culpable is not hii 
offence."

Iîomûidc by venture]—Homicide by misadventure is where one
doing a lawful act, without any intention of bodily harm, and using 
proper precaution to prevent danger, unfortunately happens to kill 
another person. 1 East P.O. 5, p. 221, and sec. 36, pp. 260, 261, Fost. 
258, 1 Hawk. P.C., eh. 29, sec. 1. The act must lie lawful ; for if it lx1 
unlawful, the homicide will amount to murder or manslaughter, and it 
must, not lie done with intention of great bodily harm, for then the 
legality of the act, considered abstractedly, would lie no more than a 
mere cloak of pretence, and consequently would avail nothting. The act 
must also lx* done in a proper manner and with due enut ion to prevent 
danger. 1 East P.C., eh. 5, sec. 36, p. 261, 3 Russell 206.

Thus, if people following their common occupations, use due caution 
to prevent danger, and nevertheless happen, unfortunately, to kill any 
one, such killing will lie homicide by misadventure. 1 Hale 472, 475,
1 Hawk. P.O. eh. 629, secs. 2 and 4. Thus, where a person, driving a 
cart or other carriage, happens to drive over another and kill him, if the 
accident happened in such a manner that no want of due care could be 
imputed to the driver, it will be accidental death, and the driver will 
lie excused. Fost. 263, 1 Hale 476. In a case where a person was riding 
a horse, and the horse, being whipped by some other person, sprang out 
of the road, and ran over a child and killed it, this was held to lie mis 
adventure only in the rider, though manslaughter in the person who 
whipped the horse. 1 Hawk. P.C., eh. 29, sec. 3.

Where parents, masters, and other persons having authority in foro 
domestico, give correction to those under their care, and such correction 
exceeds the bounds of due moderation, so that death ensues, the offence 
will be either murder or manslaughter, according to the circumstances ; 
but if the correction be reasonable and moderate, and by the struggling 
of the party corrected, or by some other misfortune, death ensue, the 
killing will be only misadventure. 1 Hale 454, 473, 474,4 Blac. Com. 182.

Matters of justification or excuse]—Code secs. 16-68.
Manslaughter through sur pi cal or medical malfeasance]—See secs. 65,

246, 252.

When a ehlld becomes a human being.-Killing child.

251. A child becomes a human t>eing within the meaning of 
this Act when it has completely proceeded, in a living state, 
from the body of its mother, whether it has breathed or not. 
whether it has an independent circulation or not. and whether 
the navel string is severed or not.
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Z. The killing of such child is homicide when it die* in con
sequence of injuries received I e-fore, during or lifter liirtli.

Origin]—Bee. 219, Code of 1S92.
Culpable homicide]—Code see*. 252-26K.
Killing tinhorn child]—Code nee. 306.

Homicide when culpable.

252. Homicide may Ik* either culpable or not culpable.
2. Homicide is culpable when it consists in the killing of any 

person, either by an unlawful net or by an omission, without 
lawful excuse, to perform or observe any legal duty, or by both 
combined, or by causing a person, by threats or fear of violence, 
or by dei*eption, to do an act which causes that |x»raon's death, 
or by wilfully frightening a child or sick |M»r*on.

3. Culpable homicide is either murder or manslaughter.
4. Homicide, which is not culpable is not an offence.

Origin]— Rec. 220, Code of 1892.
Culpable homicide]—If the death of a human being results from 

any action of any person, that person is said to have committed homi
cide. Sec. 250.

A person is criminally responsible for homicide unless he can show 
some legal excuse ; the consent of the person killed is no excuse. Sec. 67.

Death must result, either directly or indirectly, from the act. Whether 
it does so or not must depend on the circumstances of the case, but if 
death occurs more than a year and a day after the act, the law pre
sumes that death did not result from the act, but from some other 
cause ; Code sec. 254; and the accused cannot be made responsible.

Further, a person is not responsible for causing death unless death 
naturally results from his conduct. For instance, if a person wounds 
another dangerously, and the other dies, whether from neglect of proper 
treatment, or from improper treatment, applied in good faith, for the 
purpose of effecting a cure, the person causing the injury is legal Ir
responsible for the death. Cotie sec. 258. On the other hand, if the 
wound is not dangerous in itself, but is rendered so by improper 
treatment, he is not responsible.

A person is guilty of causing death even if he merely accelerated 
the other’s death, and it is no excuse that the person killed must have 
died very shortly from some other cause. Sec. 256.

The fact that the blame is shared by another will not relieve from 
responsibility a person contributing to the death. Code sec. 69.
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By an unlawful act or by an omission without lawful excuse to per
form a legal duty]—A conviction for manslaughter was upheld when 
u girl under the age of consent jumped from a window and was killed 
in escaping from her ravisher. R. v. Valade (1915), 26 Can. Cr. Cas. 
tst <Quc.).

The circumstances under which culpable homicide is murder are set 
forth in secs. 259, 260.

Under English law, no devisee can take under the will of a testator, 
whose death has been caused by the criminal and felonious act of the 
devisee himself, and in applying this rule no distinction can be made 
between a death caused by murder and one caused by manslaughter. 
Lundy v. Lundy, 24 S.C.R. 650, reversing McKinnon v. Lundy, 21 A.R. 
560 (Ont.) ; and see Standard Life v. Trudeau, 31 8.C.R. 376, and 9 Que. 
Q.B. 499 ; Cleaver v. Mutual Reserve Fund Life [1892] 1 Q.B. 147, til 
L.J.Q.B. 128; re Cora Crippen [1911] P. 108, 80 LJ. P. 47; Hall v. 
Knight [1914] P. 1, 83 L.J. P. 1; re Maude Mason [1917] 1 W.W.R. 
329, 23 B.C.R. 329.

Causing a person by threats, etc., to do an act which causes that 
person's death]—See R. v. Valade (1915), 26 Can. Cr. Cas. 233 (Que.).

Death caused by anger or excitement produced by the blow]—Code 
sec. 255; R. v. Howard (1913), 5 W.W.R. 838.

When culpable homicide is murder and when manslaughter]—See 
secs. 259-262.

Punishment for culpable homicide]—See secs. 263, 268.
Attempts, conspiracies and threats to murder]—See secs. 264, 265,

266.
Death from criminal neglect of corporation]—See secs. 222, 247 and

284.

Procuring death by false evidence.

253. Procuring by false evidence the conviction and death 
of any person by the sentence of the law shall not be deemed to 
be homicide.

Origin]—See. 221, Code of 1892.
Perjury to procure conviction for capital offence]—Code sec. 174.

heath within a year and a day.—How reckoned.

254. No one is criminally responsible for the killing of an
other unless the death takes place within a year and a day of the 
cause of death.
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Z. The period of a year and a day shall be reckoned inclusive 
of the day on whieh the last unlawful aet contributing to the 
cause of death took place.

3. Where the cause of death is an omission to fulfil a legal 
duty the period shall be reckoned inclusive of the day on which 
such omission ceased.

4. When death is in part caused by an unlawful act and in 
part by an omission, the period shall be reckoned inclusive of the 
day on which the last unlawful act took place or the omission 
ceased, whichever happened last.

Origin]—Sec. 222, Code of 1892.

killing by Inlluenee on the mind.

255. No one is criminally responsible for the killing of 
another by any influence on the mind alone, nor for the killing 
of another by any disorder or disease arising from such influence, 
save in either case bv wilfully frightening a child or sick person.

Origin]-Str. 223, Code of 1892.
Death from fright]—Bee »ec. 252, sub-sec. 2.
Death from excitement of altercation]—If death was caused by the 

increased heart action arising from anger or excitement of the deceased 
who was in a low eondition of health, and the death was not accelerated 
by the striking of deceased during the altercation there must be an 
acquittal under sec. 255. R. v. Howard, 5 W.W.R. 838; and see, prior 
to the Code, R. v. Dugal, 4 Que. L.R. 350, by a divided court.

Acceleration of death.

256. Every one who, by any act or omission, causes the 
death of another, kills that person, although the effect of the 
IkkUIv injury caused to such other person lx1 merely to accelerate 
his death while labouring under some disorder or disease arising 
from some other cause.

Origin]—Sec. 224, Code of 1892.
Acceleration of death]—The slightest acceleration of death due to 

improper treatment is in law primo facie manslaughter. There is no 
discrimination in law between degrees of criminal inattention. Rex. v. 
Rurdee, 12 Cr. App. R. 153; R. v. Hammond (1913), 5 W.W.R. 704, 22 
Can. Cr. Cas. 120 (Sash.); see also re Weir, 14 Ont. R. 389.
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Heath which might have been prevented.
257. Every one who. by any act or omission, causes the 

death of another, kills that person, although death from that 
cause might have been prevented by resorting to proper means.

Origin]—Sec. 225, Code of 1892.
“ By an act or omission "]—See. 257 is explanatory in part of the 

definition of homicide in sec. 250. The fact that proper treatment after 
the " act or omission," which was the cause of the death which later 
resulted, would ordinarily have cured the effect of the act or omission, 
at least, in so far as the fatality was concerned, does not prevent the 
killing being attributed to the person whose act or omission was the 
cause. But to ascertain whether such homicide by omission was culpable 
or not, one must refer to sec. 252, sub-sec. (2), defining culpable homi
cide, and to secs. 241-249, dealing with duties tending to the preserva
tion of life. If the omission which causes death was “ without lawful 
excuse," and was of the " performance or observance of any legal 
duty," the homicide is culpable. Sec. 252 (2). Declarations of " legal 
duty " arising under certain circumstances, are contained in secs. 241, 
242, 246, 247 and 248.

If a man lie wounded and the wound turn to a gangrene or fever 
for want of proper applications, or from neglect, and the man die of 
the gangrene or fever : see R. v. Flynn, 16 W.R. 319 (Irish) ; or if it 
become fatal from the refusal of the party to undergo a surgical oper
ation ; R. v. Holland, 2 M. & Rob. 351 ; or if death result from an 
operation rendered advisable by the act of the accused ; R. v. Davis, 
15 Cox C.C. 174; this is a homicide, and culpable or not, according to 
the circumstances under which the wound was given. 1 Hale, 421, 428; 
Archbold Crim. Evid., 22nd ed., 478.

('•using Injury the treatment of which brings death.
258. Every one who causes a bodily injury, which is of 

itself of a dangerous nature to any person, from which death 
results, kills that person, although the immediate cause of death 
lie treatment proper or improper applied in good faith.

Origin]—Sec. 226, Code of 1892.
Bodily injury “of a dangerous nature "]—As to " grievous bodily 

injury,” see secs. 274, 284, and as to acts or omissions “ endangering " 
life, see secs. 241, 242, 243, 245, 247, 249. Secs. 246 and 248 use the 
phrase “ dangerous to life ” ; sec. 283, the phrase " endangers the safety 
of any person," and sec. 287 to unguarded places, " dangerous to human 
life."

Subsequent treatment applied in good faith]—See K. v. Markuss, 4 
F. & F. 356; R. v. Pym, 1 Cox C.C. 339.
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Murder and Manslaughter.
Murder defined.

259. Culpable homicide is murder,—
(a) if the offender means to cause the death of the person

killed ;
(b) if the offender means to cause to the person killed any

bodily injury which is known to the offender to be 
likely to cause death, and is reckless whether death 
ensues or not;

(c) if the offender means to cause death, or, being so reck
less as aforesaid, means to cause such bodily injury 
as aforesaid to one person, and by accident or mis
take kills another person, though he does not mean 
to hurt the person killed ;

(d) if the offender, for any unlawful object, does an act
which he knows or ought to have known to he likely 
to cause death, and thereby kills anv person, though 
he may have desired that his object should be effected 
without hurting any one.

Origin]—Sec. 227, Code of 1892.
The crime of murder]—Murder, according to the old common law 

definition is unlawfully killing with malice aforethought, and man
slaughter was defined as unlawful killing without malice aforethought. 
Malice aforethought was explained to mean not necessarily premedita
tion, but an intention which must necessarily precede the act intended. 
These definitions were misleading because the expression “ malice afore
thought ” taken in its popular sense would be understood to mean that, 
in order that homicide might be murder, the act of killing must be 
premeditated, whereas murder might be committed without what is 
commonly called a premeditated design to kill. This element of doubt 
and fiction introduced into the common law by the use of the expression 
“ malice aforethought " was removed by the Criminal Code, which be
came the law of Canada in 1892, and which codified, explained and 
simplified, and in some respects, modified the common law of homicide. 
R. v. Krafchcnko (No. 1), 22 Can. Cr. Cas. 277, 285, per Mathers, C.J.

Homicide, which consists in the killing of one human being by an
other, is divided into two classes, namely, “ culpable homicide ” and 
“ non-culpable homicide.” That means killing which is unlawful and 
killing which is not unlawful, or excusable. Non-culpable homicide is 
» gain divided into two classes, justifiable and excusable. Justifiable 
homicide is when the act of killing is done pursuant to the orders of
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some higher lawful authority, as when the soldier in time of war shoots 
to kill the enemy by command of his officer. It is excusable homicide 
where a man being violently attacked is obliged to kill his assailant in 
order to save his own life, or where a man in doing a lawful act without 
negligence and with no intention to injure, unfortunately kills another. 
Instances of such excusable homicide by misadventure occur almost 
every game shooting season by the accidental discharge of firearms. 
Ibid.

If a person attempted to commit suicide by shooting, and in a 
struggle with another who attempted to prevent the shooting, the re
volver went off and the other party was killed, it may still be murder. 
R. v. Hopwood (1913), 8 Cr. App. R. 143.

In support of a plea of self-defence on a charge of murder, pre
vious assaults of the deceased on the prisoner and on members of the 
prisoner’s family are admissible to show the nature of the assault he 
had reason to fear. R. v. Drouin, 15 Can. Cr. Cas. 205.

If, in a homicide case by shooting, nothing appeared in the evidence 
to indicate the intention with which the accused shot the deceased, the 
jury would be justified in inferring an intention to kill from the fact 
that he fired the fatal shot, or gave the fatal blow with a lethal weapon, 
because, until the contrary is shown, every person is presumed to intend 
the natural and probable consequences of his own act. R. v. Hoo Sam 
(1912), 1 W.W.R. 1049, 1059, 19 Can. Cr. Cas. 259, 20 W.L.R. 571 
(Sask.); R. v. Blythe (1909), 19 O.L.B. 386.

Wilfully negligent treatment by the putative father of an illegiti
mate child, hastening, if not causing, its death, will support a charge 
of murder. R. v. Hammond (1913), 5 W.W.R. 704 (Sask.).

Proof of threats]—If one threatens to kill another, and gives a reason 
for it, the evidence may be admissible on a murder charge on two grounds : 
(1) to prove malice; and (2) to prove a motive. If it be a mere threat, 
it is evidence of malice, an ingredient in the crime of murder, and further 
more, it may be important for the purpose of showing that the killing 
was not accidental, where that issue is raised. See Makin v. Attorney- 
General [1894] A.C. 57; Regina v. Stephens (1888), 16 Cox C.C. 387; 
The Queen v. Hammond (1898), 29 O.R. 211 ; Phillips on Evidence, 10th 
cd., p. 514; and Phipson on Evidence, 3rd ed., pp. 109 et seq. and 137.

Suh-sec. (d)—Unlawful act likely to cause death]—It is not enough 
that there were unlawful acts by the accused which caused the deceased 
to club his gun and strike his assailants, with the result that the gun 
was discharged in his hands and killed him ; the unlawful acts of the 
accused must have been known by him to lie likely to cause death or 
such that he ought to have known, if he did not in fact know it, that 
such a result was likely. Graves v. The King (No. 4), 47 S.C.R. 568, 
12 E.L.R. 332, 21 Can. Cr. Cas. 44, reversing R. v. Graves (No. 3), 20 
Can. Cr. Cas. 438, 9 D.L.R. 175 (N.R.) ; R. v. Krafchenko (No. 1), 22
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Can. Cr. Cas. 277 (Man.) ; anil see R. v. Berné, 16 Cox C.C. 311; R. v. 
Rice, 4 O.L.R. 223, 5 Can. Cr. Cas. 509.

A ccc88oric8 to the offenoe]—A person who aids or abets, counsels or 
procures the commission of the offence is punishable as a principal. Cr. 
Code, sec. 69; R. v. McNulty, 17 Can. Cr. Cas. 26 (Ont.).

The medical testimony]—On a preliminary enquiry in a homicide 
charge it is the duty of the Crown to put in the whole of its medical 
evidence and not merely that of the medical expert who conducted the 
post-mortem. The Crown should place all the evidence in its possession 
before the magistrate, so that lie may be enabled to say whether the 
accused should be sent up for trial or not. R. v. Howard (1913), 5 
W.W.R. 838. (Man.).

The medical practitioner should examine all the important organs 
for marks of natural disease and note down any unusual pathological 
appearances or abnormal deviations although they may at the time 
appear to have no bearing on the cause of death

Mr. ('lark Bell, in his 12th Amor, edition of Taylor's Medical Juris
prudence, 1897, p. 23, says : “In medico-legal cases involving questions 
of life and death, the examination of the body cannot be too thorough 
and exhaustive; the omission of any one organ is a radical and some
times a fatal defect. This was well illustrated in 1872 by two leading 
cases in the United States—that of Mrs. E. G. Wharton, charged with 
poisoning General Ketchum, and that of Dr. Paul Schocppe, charged 
with poisoning Miss Steinnecke. In neither case was the post-mortem 
sufficiently complete."

The body is inspected not merely to show that a person has died as a 
result of the criminal act, but to prove that he has not died from any 
natural cause. Medical practitioners commonly give their attention ex
clusively to the first point, while lawyers, defending accused parties, 
very properly direct a most searching examination to the last mentioned 
point, i.e., the healthy or unhealthy state of those organs which are 
essential to life. If the cause of death is obscure after the general 
examination of the body, there is good reason for inspecting the condi
tion of the spinal marrow. In certain obscure cases it may become 
necessary to institute a microscopic examination, especially of the brain 
sind heart. Taylor’s Medical Jurisprudence, 1897, 12th Am. ed. 23.

In a trial for murder by committing an abortion resulting in the 
woman’s death, it appeared that the post-mortem examination was insuffi
cient, and that, so far as the medical evidence was concerned, it was 
possible that death might have been occasioned by some undiscovered 
disease which a post-mortem examination of other organs than those 
examined might have disclosed, and none of the medical men would 
swear positively to the cause of death ; but there was other evidence 
tending to show that death was caused by a criminal operation, and
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connecting the prisoners therewith. It was held, that such last-men
tioned evidence was properly submitted to the jury. R. v. Qarrow 
(1896), 1 Can. Cr. Cas. 246, 5 B.C.B. 61.

If a medical man is called to give expert evidence on hypothetical 
questions based upon the testimony of other witnesses, he should first 
lie examined as to qualifications as an expert, so as to establish his 
capacity to speak authoritatively on such questions. R. v. Preeper 
(1888), 15 B.C.B. 401.

The expert witness is not to lie asked his opinion on the very point 
which is to be determined by the jury, that is, he is not to be asked 
whether, in his opinion, the accused killed the deceased ; but hypo
thetical questions may be put so that the expert's opinion is based upon 
testimony already given in his hearing, and he can then say whether 
the blows described by one witness could produce the fractures de
scribed by another witness. R. v. Jones, 28 U.C.Q.B. 416.

On a trial for homicide, an expert medical witness, who has not seen 
the dead body, but has heard its condition described in the witnesses’ 
evidence in Court, may state his opinion that death was not self-inflicted. 
R. v. Mason (1911), 7 Cr. App. R. 67.

On principle, nothing may be given from a text-book, other than 
as the opinion of a witness who gives it. On cross examination the 
judge should be careful to see that an improper use is not made of 
text-books, practically to give in evidence opinions of absent authors 
at variance with those of the witness. It is quite apparent that if the 
witness is asked about a text-book and he expresses ignorance of it, 
or denies its authority, no further use of it can be made by reading 
extracts from it, for that would lie in effect making it evidence, but if 
he admits its authority, he then in a sense confirms it by his own testi
mony, and then may be quite properly asked for explanation of any 
apparent differences between its opinion and that stated by him. R. v. 
Anderson (1914), 5 W.W.R. 1052, 1053, 7 Alt*. L.R. 102, 22 Can. Cr. 
Cas. 455, per Howey, C.J. ; R. v. Neigel [1918] 1 W.W.R. 477, 29 Can. 
Cr. Cas. 232 (Alta.).

A medical expert may be examined as to what is in standard medical 
text-books. Counsel may confront an expert with such books for the 
purpose of showing either that the witness is mistaken, or that he may 
explain and reconcile, if he can, the real or apparent difference betw'een 
what he has said and what is found in the books. R. v. Anderson, supra ; 
Brownell v. Black, 31 N.B.R. 594.

No more than five professional or other experts may be called upon 
either side without leave of the court, which leave is to be applied for 
before the examination of any of the experts who may be examined 
without such leave. Can. Evidence Act, R.8.C. 1906, ch. 145, sec. 7.

Reasonable doubt]—The jury must be convinced of the defendant’s 
guilt beyond a reasonable doubt. R. v. Krafchenko (No. 1), 22 Can.
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Cr. Cas. 277 (Man.) ; R. v. Charles King, 6 Terr. L.R. 139, 9 Can. Cr. 
Cas. 426, 1 W.L.R. 348 ; R. v. Bhortall, 12 O.W.N. 94, 28 Can. Cr. Cas. 98.

The onus of proving a defence of insanity is merely to give a pre
ponderance of evidence on that question to the satisfaction of the jury; 
the defence is not required to prove insanity by the greater degree of 
evidence which by usage has come to be known as proof “beyond a 
reasonable doubt.” R. v. Anderson (1914), 5 W.W.R. 1052, 7 Alta. L.R. 
102, 26 W.L.R. 783, 22 Can. Cr. Cas. 455; and see R. v. Myshrall, 8 Can. 
Cr. Cas. 474 (as to an alibi) ; R. v. Stoddard, 2 Cr. App. R. 217; Mac- 
naghten’s case, 10 Cl. & F. 200; R. v. Cavendish, Irish R., 8 C.L. 178. 
Contra, see R. v. Jefferson (1898), 72 J.P. 467, reversed on other 
grounds, 1 Cr. App. R. 95.

Dying declarations as evidence vn homicide coses']—In criminal cases 
a dying declaration is only admissible in the ease of homicide where 
the death of the deceased is the subject of the charge and the circum
stances of the death are the subject of the dying declaration. R. v. 
Inkster (1915), 8 W.W.R. 1098, 24 Can. Cr. Cas. 294. 8 Bask. L.R. 233; 
R. v. Hutchinson (1822), 2 B. & C. 605; R. v. Mead (1824), 2 B. & C. 
608 (note); R. v. Lloyd (1830), 4 C. & P. 233; Reg. v. Hind (1860), 
29 L.J.M.C. 147, 8 Cox C.C. 300; R. v. Woodcock, 1 Leach C.C. 500.

So if other counts are joined with that of manslaughter, then as 
soon as the dying declaration was made use of by the prosecution, the 
other counts should have been withdrawn. R. v. Inkster (1915), 8 
W.W.R. 1098, 1099. Where this was not done nor was the jury directed 
to disregard the dying declaration upon the counts joined with man
slaughter, and the jury disagreed on that charge, a new trial was 
ordered, as it was impossible to say that the admission of that declara
tion on the charge of unlawfully administering a drug, did not occasion 
some substantial wrong. Ibid, at 1100.

The pre-requisite to the admission of proof of a dying declaration 
is that the declarant was under a “ settled, hopeless expectation of 
death”; that is a question for the judge. R. v. Woods, 2 Can. Cr. 
Cas. 159, 5 B.C.R. 585; R. v. Aho, 11 B.C.R. 114, 8 Can. Cr. Cas. 453; 
hut the declaration need not be in prospect of “ immediate death ” if 
all hope of surviving any longer than a short time has been abandoned. 
R. v. Perry [1909] 2 K.B. 697; R. v. Smith, 23 U.C.C.P. 312; R. v. 
Sparham (1875), 25 U.C.C.P. 143; R. v. Osborne, 15 Cox C.C. 169; 
R. v. Magyar, 12 Can. Cr. Cas. 114, 7 Terr. L.R. 491.

The question is whether at the time the declarant made the state
ment, he was in hopeless expectation of death. If he were, it is imma
terial that subsequently his bodily and mental condition became better 
and he cherished hopes of recovery. R. v. Austin (1912), 8 Cr. App. R. 
27; R. v. Davidson (1898), 30 N.S.R. 349, 1 Can, Cr. Cas. 351; R. ▼. 
Smith, 23 U.C.C.P. 312.
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The witness need not have stated that he spoke under a sense of 
impending death ; his realization of that condition may be shown from 
the other circumstances. R. v. Smith, 23 U.C.C.P. 312; R. v. Sparham, 
25 V.C.C.P. 143 ; R. v. Sunfield, 15 O.L.R. 252, 13 Can. Cr. Cas. 1.

Where an injured woman said to another Indian woman, " Fellowee 
hurt me and make nie die,” and to her father she said, " I am going 
to die, hurry up and get the priest ” ; ” Sure, I am going to die, hurry 
up and get the priest for me.” Held, that this was sufficient indication 
of apprehension of imminent death and hopelessness of recovery to l>e 
admitted in evidence as a dying declaration. Rex v. Walker, 15 B.C.R. 
100, 13 W.L.R. 47, 16 Can. Cr. Cas. 77.

Exact word* of dying declaration not essential]—In Regina v. 
Mitchell, 17 Cox C.C. 503, Cave, J., held that a statement to be admis 
sible must be in the actual words of the deceased, and if questions are 
put, both the questions and answers must be given. The case, however, 
does not appear to be in accord with either the earlier or the later 
authorities which are mentioned in Archbold's Criminal Pleading and 
Evidence, 23rd ed., p. 324, nor, with sound reason. R. v. Magyar, 12 
Can. Cr. Cas. 114 at 119, per Harvey, J. It is clear from the authori
ties that a dying declaration need not be in writing, and if evidence 
of such a declaration were lieing given by a person who heard it, he 
could not be expected to give the exact words with any degree of accur 
acy, but what he would give necessarily would be in his own words, 
the substance of what was said to the best of his recollection. But 
where the statements, after being written down, were read over to the 
deceased and accepted and signed by him, they did in effect become his 
own words. Ibid.

In R. v. Louie, 10 B.C.R. 1, 7 Can. Cr. Cas. 347, the Supreme Court 
of British Columbia declined to follow Regina v. Mitchell, and held 
that a statement in narrative form obtained by questions through an 
interpreter, and not read over to the deceased after being written down, 
was admissible.

Intent negatived by proof of insanity or drunkenness]—As to insanity 
as an excuse for crime, see Code sec. 19. Where a defence of insanity 
is raised in a homicide case, the Crown is under no obligation to call 
the prison doctor or the official alienist by whom the accused has been 
under observation while in custody; but the Crown should place at 
the disposal of the prisoner's counsel any evidence in its possession on 
the question of insanity to be used by him if he thinks fit. R. v. Keir- 
stead (1918), 42 D.L.R. 193, 201 (N.B.).

In an English case, the general rule was laid down that the Crown’s 
evidence as to the condition of the prisoner’s mind should be given in 
reply and not in chief; R. v. Smith, 8 Cr. App. R. 72; but when it is 
clear from the cross-examination on behalf of the prisoner that the 
defence to a murder charge will be insanity, and it is ascertained that
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no witMues will be called to prove it, it is the proper practice for the 
judge, at the close of the case for the Crown, to allow medical evidence 
as to the prisoner's sanity to be then called by the prosecution. R. v. 
Abramovitch (1912), 7 Cr. App. R. 145.

Where the sole question raised was whether the accused was insane 
or whether he knew what he was doing, and so was guilty of murder, 
and on the facts it was impossible for any jury reasonably to return 
a verdict of manslaughter instead of murder, the trial judge is not 
liound to indicate to the jury in his charge to them, that they might 
find the accused guilty of manslaughter. R. v. Honeyands (1914), 10 
Cr. App. R. 60; R. v. Meade [1909] 1 K.B. 895.

Murder may ba reduced to manslaughter if a man is so drunk as to 
make him unable to form any intention. R. v. Sparkes (1917), 51 NÜJ.R. 
482, 29 Can. Cr. Cas. 116; R. v. Kane, 25 Can. Cr. Cas. 443; R. v. 
Wilson, 21 Can. Cr. Cas. 448, 46 N.8.R. 59; R. v. Meade [1909] 1 K.B. 
895; R. v. Doherty, 16 Cox C.C. 306; or if the accused was too drunk 
to form any definite purpose at all. R. v. Bentley (1913), 9 Cr. App. 
R. 109; or if the accused beeause of his extremely drunken state did not 
know the difference lietwecn right and wrong. R. v. Galbraith (1912), 

I l"l
An acquittal would not lie justified on the ground of the prisoner's 

insanity unless his mind was su affected that he was not capable of 
appreciating the nature and quality of his act and of knowing that his 
act was forbidden by law. R. v. Jessamine, 19 Can. Cr. Cas. 214 (Ont.)

No person can lie rightly tried, sentenced or executed while insane, 
if there be sufficient reason to doubt whether an accused person is 
unable, on account of insanity, to conduct his defence, the question 
whether by reason of such insanity he is unfit to take his trial should 
first be tried. R. v. Leys, 16 O.W’.R. 544; Code sec. 967.

Compulsion by threats]—See Code sec. 20. Threats of death or of 
grievous bodily harm made by the principal offender would not form 
an excuse for assistance given in killing another. R. v. Farduto, 21 Can. 
Cr. Cas. 144, 19 Rev. Leg., Que., 165, 10 D.L.R. 669.

Admissions and confessions of the accused]—As to proof of admis
sions or confessions alleged to have lieen made bv the accused, see note 
to sec. 685. When the aeeusod liecomes a witness on his own liehalf he 
may lie cross-examined as to whether he lias lieen convicted of any 
indictable offence, even though the conviction is altogether irrelevant 
to the matter in issue; Can. Evident** Act, R.8.C. 1906, eh. 145, sec. 12; 
the inquiry being relevant as affecting the credibility of the accused. 
R. v. D'Aoust (1902), 5 Can. Cr. Cas. 407, 3 O.L.R. 653; R. v. Mulvihill 
(1914), 5 W.W.R. 1229 (B.C.) ; and see Ward v. Sinfield, 49 L.J.C.P. 696. 
An unfair statement featured in a newspaper item that the accused 
had confessed a homicide charge was held a good ground for postponing 
the trial as It had indirectly deprived the accused of the lienefit of
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having any alleged confession ruled out as inadmissible. H. v. Willis 
(l»M), 4 W W It 761. * fill m, * Man. K 77 ; It | Dftffa 
11006] 1 K.B. 32.

Evidence of similar facts and of other criminal acts]—Evidence that 
the person acused of an offence committed a like offence or acted in a 
similar manner on another occasion, is not admissible merely for the 
purpose of showing that he has a general disposition to commit sucli 
offences. But where several offences ore so connected with each other 
as to form part of an entire transaction, evidence of one is admissible 
as proof of another. R. v. Ellis, 6 B. & C. 145; R. v. Reardon, 4 F. & F. 
76; R. v. Maclean (1906), 11 Can. Cr. Cas. 283, 1 E.L.R. 334; R. v. 
Brown, 21 U.C.Q.B. 338; R. v. Chasson, 3 Pugs. (N.B.) 546; So also 
where there is a nexvs between the two acts sufficiently proximate in 
point of time to show a systematic course of conduct. Perkins v. Jeffery 
[Mil] I K.B. 7<!L\ M LJXB. 1554, 25 Cox C.C. 59; R. v. Bond, 76 
L.J.K.B. 693 [1906] 2 KB. 389; Thompson v. Director of Public 
Prosecutions [1918] A.C. 221, 87 L.J.K.B. 478, affirming R. v. Thompson 
11917) 8 KM HI, M i. i K it 1*1; B» \. Oriffw, 27 flew L R * 
And in Brunet v. The King (1918), 30 Can. Cr. Cas. 16 on a charge 
of abortion the Supreme Court of Canada upheld a conviction where 
in answer to a defence of innocent intent in performing a surgical 
operation, the Crown gave evidence to show* criminal operations to 
procure miscarriage performed two and four years previously on two 
other women. Where there was no probability of the defence of 
innocent purpose being set up until the prisoner gave his testimony, the 
Crown could not properly adduce evidence of that class; Bunet v. The 
King, supra ; Perkins v. Jeffery, 25 Cox C.C. 59, 66; R. v. Christie 
[1914] A.C. 545 ; Thompson v. Director of Public Prosecutions [1918] 
A.C. 221, 87 L.J.K.B. 478 (ILL.). It has therefore been held proper 
that the accused should be offered an opportunity of meeting the evidence 
so given by the Crown in rebuttal by calling any further evidence in 
sur-rebuttal and offering an adjournment for that purpose. Brunet v. 
The King (1918), 57 8.C.R. 83, 30 Can. Cr. Cas. 16, 41 (Can.).

Evidence tending to show that the accused has been guilty of criminal 
acts other than those covered by the charge is admissible—(1) Where 
the prosecution seeks to prove a system or course of conduct. (2) 
Where the prosecution seeks to rebut a suggestion on the part of the 
prisoner of accident or mistake. (3) Where the prosecution seeks to 
prove knowledge by the prisoner of some fact. And in all cases, such 
evidence is never admitted as proof that the prisoner did the act charged, 
but only as showing the quality of that act and the guilty intention of 
the prisoner. See judgment of Bray, J., in Rex v. Bond [1906] 2 K.B. 
389.

It is the general rule, in justice to a person accused of an offence, 
that he shall not, on his'trial therefore, be called upon to answer other
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charges not connected therewith, nor shall evidence ot' uu unconnected 
dffence be given merely to prove his vicious character or his readiness 
to commit such a crime as he is upon trial for. As put by the House 
of Lords in Bex v. Ball [1911] A.C. 47, 71, “ You cannot convict a man 
of one crime by proving that he had committed some other crime.” 
Nevertheless, evidence of facts relevant to the immediate charge against 
him is not the less admissible because it necessarily discloses the com
mission of other crimes by him (Bex v. Ball). But it must be evidence 
of facts relevant to that immediate charge. B. v. Gibson (1913), 29 
O.L.B. 56, 21 Can. Cr. Cas. 477, 484, distinguishing B. v. Booney, 7 C. & P. 
517 and B. v. Birdseye, 4 C. & P. 386.

It is a recognized principle of the criminal law that, apart from 
social conditions or statutory enactment, evidence is not admissible 
merely to prove tha-t the person accused has a general propensity to 
commit a crime similar in character to that with which he is charged. 
Thompson v. Director of Public Prosecutions [1918] A.C. 221, 87 
L.J.K.B. 478, 486, affirming B. v. Thompson [1917] 2 K.B. 230, 86 
L.J.K.B. 1321; R. v. Bond, 75 L.J.K.B. 693, [1906] 2 K.B. 389; Makin 
v. Atty.-Gen. of N.S.W., 63 L.J.P.C. 41, [1894] A.C. 57; B. v. Oddy 
(1851), 20 L.J.M.C. 198. On the other hand, such evidence is admissible 
if there is any connecting relationship between it and the particular 
crime with which a prisoner is charged. Thompson v. Director of Public 
Prosecutions [1918], A.C. 221, 87 L.J.K.B. 478, 486, (11.L.) per Lord 
Parmoor. If such evidence is admissible it cannot be excluded on the 
ground that it may incidentally introduce considerations which may 
lend to prejudice the trial of the person accused. Ibid. Sometimes for 
one reason, sometimes for another, evidence is admissible notwithstanding 
that its general character is to show that the accused had in him the 
makings of a criminal, for example in proving guilty knowledge or 
intent or system, or in rebutting an appearance of innocence which, 
unexplained, the facts might wear. Ibid, per Lord Sumner, 87 L.J.K.B. 
at 484. In cases of coining, uttering, procuring abortion, demanding 
by menaces, false pretenses and sundry species of frauds, such evidence 
is admitted. But before an issue can be said to be raised which would 
permit the introduction of such evidence so obviously prejudicial to the 
accused, it must have been raised in substance, if not in so many words, 
and the issue so raised must be one to which -the prejudicial evidence 
is relevant. Thompson v. Director etc. (1918), 87 L.J.K.B. 478 at 484, 
per Lord Sumner.

M The mere theory that a plea of not guilty puts everything material 
in issue, is not enough for this purpose. The prosecution cannot credit 
the accused with fancy defences in order to rebut them at the outset 
with some damning piece of prejudice. No doubt it is paradoxical that 
a man whose act is so nakedly wicked as to admit no doubt about its 
character may be better off in regard to admissibility of evidence than
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a man whose acts are, at any rate, capable of having a decent face 
put upon them, and that the accused can exclude evidence that would 
be admissible and fatal if he ran two defences, by prudently confining 
himself to one. Still, so it is.” Per Lord Sumner (1918), 87 L.J.K.B. 
478 at 484.

In cases of robbery or embezzlement, the need of money or the greed for 
money may be proved in evidence to show that the accused who had that need 
or entertained those feelings of greed, committed the crime. As said by 
Lord Atkinson in Thompson v. Director of Public Prosecutions (1918), 87 
L.J.K.B. 478, at 481, “ these things are not the less states of mind 
and feeling because they are described as motives for the commission 
of the crime.” See also R. v. Gibson, 28 O.L.R. 525; R. v. Spain [1917], 
S W.W.R. 465, 27 Man. R. 473, 28 Can. Cr. Cas. 113.

In the leading case of Makin v. Attorney-General for New South 
Wales, [1894] A.C. 57, 63 L.J.P.C. 41, 6 R. 373, 17 Cox C.O. 704, 69 
L.T. 778, it was decided by the Judicial Committee of the Privy Council 
that evidence of other crimes was admissible under certain circumstances. 
In the judgment it is stated:—

“ In their Lordships' opinion the principles which must govern the 
decision of the case are clear, though the application of them is by no 
means free from difficulty. It is undoubtedly not competent for the 
prosecution to adduce evidence tending to show that the accused has 
been guilty of criminal acts other than those covered by the indictment, 
for the purpose of leading to the conclusion that the accused is a person 
likely from his criminal conduct or character to have committed the 
offence for which he is being tried. On the other hand the mere fact 
that the evidence adduced tends to show the commission of other crimes 
does not render it inadmissible if it be relevant to an issue before the 
jury, and it may be so relevant if it bears upon the question whether 
the acts alleged to constitute the crime charged in the indictment were 
designed or accidental, or to rebut a defence which would otherwise be 
open to the accused. The statement of these general principles is easy, 
but it is obvious that it may often be very difficult to draw the line and 
to decide whether a particular piece of evidence is on the one side or 
•the other. The principles which their Lordships have indicated appear 
to be on the whole consistent with the current of authority l>caring on 
the point, though it cannot be denied that the decisions have not always 
been completely in accord.” (1894 A.C. 57 at 65). This decision was 
applied in R. v. Collyns (1898), 3 Terr. L.R. 82, 4 Can. Cr. Cas. 572.

In Rex. v. Bond [1906] 2 K.B. 389, 95 L.T. 296, 21 Cox C.C. 252, 
the evidence in question was considered admissible, but there was in 
addition to the evidence of one similar act evidence of a statement of 
the accused of the commission of several such acts. In R. v. Pollard 
(1909), 15 Can. Cr. Cas. 86, 19 O.L.R. 96, the evidence was that of a 
single act and the Judges who gave opinions refrained from answering
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the question asked by the reserved case, whether the evidence was pro
perly admitted, but said that the conviction should be set aside and a 
new trial ordered. In both the cases mentioned the charge was abortion, 
or attempted abortion, and the act itself was not in dispute. In the Pollard 
ease all of the Judges, and in the Bond case some of the Judges, held that to 
establish guilt it was necessary to establish a system which could not be 
done by evidence of a single additional case. In the Bond case, Bray, J., 
points out the distinction between such cases and those in which the 
evidence is given for the purpose of proving intent as negativing 
accident or mistake. It is also considered at length in Wigmore on 
Evidence, vol. 1, p. 301 et seq. 320, 321, and 365.

The Makin case supra, decides that for the purpose of prox-ing that 
the accused designed or intended to commit the crime, evidence of a 
similar act is relevant to prove that design. One act is as admissible 
as more, the difference being the weight to be attached. R. v. Wilson 
(1911), 1 W.W.R. 272, 19 W.L.R. 657, 21 Can. Cr. Cas. 105 (Alta).

So if a defence of innocent motive and want of design has been 
suggested by the defence in its line of cross-examination of the Crown 
witnesses, the Crown may anticipate the defence so indicated by 
adducing evidence to rebut the theory of defence without waiting for 
the defence to call witnesses. R. v. Howes (1914), 7 W.W.R. 683, 23 
Can. Cr. Cas. 358 (Bask.). The evidence will have been legally received 
although the defence elects to call no witnesses. R. v. Howes, supra.

And it has been said that if the theory of the defence on a charge 
of theft from his employer throws the crime upon a fellow-employee 
of the accused, evidence might properly lie received of another theft * 
by the accused from the same employer at aliout the same time. Rivet 
v. The King {1916), 24 Que. K.B. 559, 25 Can. Cr. Cas. 235.

The principle is that the prosecution are not allowed to prove that 
a prisoner has committed the offence with which he is charged by giving 
evidence that he is a person of bad character and one who is in the 
habit of committing crimes, for that is equivalent to asking the jury 
to say that because the prisoner has committed other offences he must 
therefore be guilty of the particular offence for which lie is being tried. 
But if the evidence of other offences does go to prove that he did 
commit the offence charged, it is admissible, liecauee it is relevant to 
the issue; and it is admissible, not beeause, but notxvithstanding 
that, it proves that the prisoner lias committed another offence. 
Channell, J., in R. v. Fisher, [1910] 1 K.B. 149, 79 L.J.K.B. 187, 
approved in R. v. Rodley (1913), 9 Cr. App. R. 69 at 74; Minchin v. 
The King (1914), 6 W.W.R. 800, 23 Can. Cr. Cas. 414, affirming 5 
W.W.R. 1028, 7 Alta. L.R. 148; R. v. Gibson (1913), 28 O.L.R. 525, 21 
Can. Cr. Cas. 477. So evidence of an assault and robbery of one person may 
lie evidence on a charge of the murder of another committed in pursuance 
of a scheme to rob them both and to get them separated for that 
purpose. R. v. Gibson, supra.
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Whether each & connection between the various acts is proved or not 
so as to admit the evidence is a question for the trial judge to decide. 
R. v. Iman Din, 18 Can. Cr. Cas. 82; R. v. McDonald, 10 Ont. R. 553; 
R. v. Colclough, 15 Cox 92, 98. If the criminal intent which it is sought 
to affirm is manifest without it in the event of the evidence for the 
prosecution being believed, and the intent is practically not in issue 
because of the defence relying altogether on a denial of the evidence 
for the prosecution, it would seem that evidence of other similar acts 
should be rejected. R. v. McDonald, 10 Ont. R. 553; R. v. McDonnell, 
5 Cox 153; R. v. Bond [1906] 2 K.B. 389, 75 L.J.K.B. 693, 70 J.P. 
424, 21 Cox C.C. 252; R. v. Chitson, 25 Times L.R. 816; The judge is 
to direct the jury on the limits of the use which they can make of 
evidence of similar acts where such testimony is adduced. R. v. Smith 
(1915), 11 Cr. App. R. 230; R. v. Lovitt, 13 Can. Cr. Cas. 15.

Evidence which would properly be admissible of similar prior acts 
under the doctrine laid down in Makin v. N.S.W. [1894] A.C. 57, 17 
Cox C.C. 704 and R. v. Ball [1911] A.C. 47, 22 Cox C.C. 366, does not 
cease to be so because a prosecution for such prior acts has become 
l»arred by lapse of time. R. v. Shellaker [1914] 1 K.B. 414, 9 Cr. App. 
R. 240, (R. v. Beighton, 18 Cox C.C. 535, not approved) ; and see R. v. 
Smith (1915), 84 L.J.K.B. 2153; R. v. Francis, 30 L.T. 503.

Where evidence of similar facts would otherwise be admissible, the 
evidence will not be barred because it is the subject of separate indict
ments pending. R. v. Jones, 14 Cox 3; R^v. Stephens, 16 Cox 387 ;

,58 L.T. 776, 52 J.P. 823; R. v. McDonald, 10 Ont. R. 553.
Evidence of subsequent criminal acts of the accused showing that 

they were intended to cover up the disappearance of the murdered man 
and of his effects which the accused had appropriated are admissible 
to negative a plea of killing in self-defence. R. v. Letain (1918), 1 
W.W.B. 505, 29 Can. Cr. Cas. 389 (Man.).

The prosecution may, in order to prove the quality of the act 
charged in the indictment, give evidence of subsequent criminal acts 
by the prisoner, and the fact? and circumstances surrounding the same, 
other than that covered by the indictment, when a prima facie case in 
law has been established ugainst the prisoner of the act charged in 
the indictment. R. v. Smith (1915), 84 L.J.K.B. 2153, 11 Cr. App. R. 
229.

Res gestae]—On a trial for murder by shooting, evidence of state
ments made by the person shot immediately after the shooting and 
while under apprehension of further danger from the accused and re
questing assistance and protection therefrom, is admissible as part of 
the res gestae, even though the person accused of the offence was absent 
at the time when such statements were made. Gilbert v. The King, 38 
8.C.R. 284, 12 Can. Cr. Cas. 127.
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Even if a statement of the deceased is not admissible as part of 
the res gestae because not coincident in point of time with the main 
facts to be proved, the words may be admissible if uttered in the 
presence and hearing of -the accused, and under such circumstances, in 
the light of what he had previously stated to another of the parties 
present that he might have been reasonably expected to make some 
answer or remark in reply thereto. Gilbert v. The King (No. 2), 12 
Can. Cr. Cas. 127, at 140, 38 8.C.B. 284.

To prove the alleged motive of securing life insurance moneys, in a 
trial for murder, evidence is properly admissible, as a part of the res 
gestae of all applications for insurance made practically at the same 
time and forming parts of one transaction, although some of the appli
cations were refused and no insurance effected thereupon. R. v. Ham
mond (1898), 29 Ont. R. 211, 1 Can. Cr. Cas. 373. But evidence of an 
attempt made some time previously by the accused to insure for his own 
benefit the life of a person other than the deceased is not admissible. 
R. v. Hendershott (1895), 26 Ont. R. 678.

When two similar acts, separately charged in two indictments, are 
done at practically the same time, on the trial of the former, evidence 
of the latter may be admissible as part of the res gestae. Rex v. 
Greenley, 10 Cr. App. R. 274.

In Thompson v. Trevanion, Skinner’s Reports, p. 4022 (1603), tried 
before Chief Justice Hdlt sitting at Nisi Prias, it was held that what 
a woman said immediately on a hurt being received by her, and before 
she had time to contrive anything for her own advantage, might be 
given in evidence. The rule is here stated to rest on the absence of 
time or opportunity for concoction. In Regina v. Bodingfield, 14 Cox C.C. 
341 (1879), a woman rushed out of a room with her throat almost cut 
through, made a statement to some women she met, and expired in a 
very short time. Her husband was found in this room with his throat 
cut also. The question at issue was murder or suicide. Chief Justice 
Cockburn said: "The woman’s statement was not admissible, for it 
was not part of anything done, but something said after something 
done. It is not as if, while being in -the room and the act was being 
done, she said something which was overheard.’’ In other cases, such 
as Rex v. Foster, 6 C. & P. 325 (1834) ; Rex v. Lunny, 6 Cox C.C. 477 
(1854), the rule was applied with less strictness. And a statement of 
the complainant made after the assault complained of and after the 
complainant had returned with a police officer and found the accused, 
was rejected, although only a few moments had elapsed, for the state
ment was separated by time and circumstance from the actual com
mission of the crime. Christie’s Case, Director of Public Prosecutions 
v. Christie (1914), 10 Cr. App. R. 141; R. v. Foster, 6 C. & P. 325; 
Aveson v. Kinnaird, 6 East 188; R. v. McMahon (1889), 18 Ont. R. 
502; R. v. Christie, [1914] A.C. 545. 556.
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Misdirection]—Misdirection as to the essential constituents of the 
crime will be a cause for a new trial if prejudice to the accused resulted 
therefrom. Graves v. The King (No. 4), 47 8.C.B. 568, 12 E.L.R. 332, 
21 Can. Cr. Cas. 44, reversing R. v. Graves (No. 3), 20 Can. Cr. Cas. 
438, 9 D.L.R. 175; R. v. Theriault (1894), 32 N.B.R. 504, 2 Can. Cr. 
Cas. 444. And failure to instruct the jury as to the difference between 
the offence charged and any lesser offence of which it would be com
petent for them to find the accused guilty on the same indictment, would 
be ground for a new trial. R. v. Wong On, 10 B.C.R. 555, 8 Can. Cr. Cas. 423.

Ordinarily on a charge of murder the judge will find occasion to 
instruct the jury also as to the lesser crime of manslaughter ; but if 
there was no evidence upon which the jury could reasonably have found 
a verdict of manslaughter, and the verdict must be either one of guilty 
of murder or an acquittal, the judge's charge would not be open to 
exception for not dealing with the law of manslaughter. Gilbert v. The 
King, 38 6.C.R. SS4, It Can. Or. Cas. It7; Kb, its v. Tl» Km-, S 
W.W.R. 37, 47 8.C.R. 1, 22 W.L.R. 901; R. v. Barrett (1908), 1 Sask. 
LE IV

Where the jury in a murder case would not have been justified, on 
the evidence, in coming to any other conclusion than that the killing 
was intentional, there being no evidence which w’ould reduce the killing 
to manslaughter or non-culpable homicide, and the defence being a 
denial that the accused did it, the trial judge is justified in telling 
the jury that the accused is guilty of murder if he killed the deceased. 
R. v. Hoo 8am (1912), 1 W.W.R. 1049, 20 W.L.R. 571, 19 Can. Cr. Cas. 
259 (8ask.) ; and see R. v. Gorges, 85 L.J.K.B. 1049, 25 Cox C.C. 218.

If a material question was raised on -the evidence and a failure to 
give a proper direction upon it may have induced the jury to return 
a verdict of murder instead of manslaughter, a new trial will be ordered. 
R v. myth.-, in O LE MM, IS On. Oi Oka. lié; E v. Delay, IS Gee 
Or. Cas. 177. When evidence at a trial for murder shows that the jury 
may* reasonably infer a case of manslaughter, the judge should instruct 
the jury with reference to the crime of manslaughter, and this although 
the defence was that the shooting was in self-defence. R. v. Jagat Singh 
(1915), 9 W.W.R. 514, 32 W.L.R. 637 (B.C.).

It is a paramount principle of law that the defence must be put 
fairly before the jury. R. v. Hill (1911), 7 Cr. App. R. 26; R. v. 
Dinnick (1909), 3 Cr. App. R. 77, 26 Times L.R. 74; R. v. Dc Marco 
(1906), 17 Can. Cr. Cas. 497 (Ont.) ; R. v. Collins, 38 N.B.R. 218; 
R. v. Swvrda (1909), 15 Can. Cr. Cas. 138 (Ont.).

The defence in a criminal trial, although a weak one, must be fully 
and fairly put to the jury in the charge, that is, the substantial defence, 
not every part or particular of it. R. v. Trueman (1913), 9 Cr. App. R. 
20, explaining R. v. Dinnick (1909), 3 Cr. App. R. 77; and see R. v. 
McDougall ( 1112), : Cr. App. 1 no 
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The trial judge may give his own appréciation of the evidence to 

the jury which may or may not l>o accepted by them; the essential point 
is, that the whole evidence be submitted to the jury, who must finally 
decide as to the guilt, of the accused. Hex v. Carlin, ti Can. Cr. Cas. 
:,u7. ftt Qm. k k 4M.

It is not error for the judge to put forward a new theory as to the 
mode of killing in a capital case, but it is inadvisable for him to do so. 
it r. Sin it ii 11418), M Gee ÇXJ 171, ITS.

In R. v. Mowbray (1912), 8 Cr. App. R. 8, Darling, .1., said, that 
if the judge misstated the evidence in his summing up, and counsel 
knew it was a misstatement, he should have interrupted him at the 
time to have the statement corrected.

A slight inaccuracy in the judge's charge which could not have pre
judiced the accused will not lie a ground for a new trial. R. v. Haynes 
(1914), 23 Can. Cr. Cas. 101, 48 N.R.R. 133; and see Code see. 1019.

If the appellate court is convinced that the jury could not have 
returned any other verdict had the correct instruction been given, the 
verdict must bo aflirmed under sec. 1019, notwithstanding its incorrect
ness, as the errors in that case would not be prejudicial. R. v. Detain 
[1918] 1 W.VV.R. 505; 29 Can. Cr. Cas. 389; R. v. Duckworth (1916), 
37 O.L.R. 197, 10 O.W.N. 267, 26 Can. Cr. Cas. 314; R v. Romano, 24 
Can. Cr. Cas. 30; Eberts v. The King, 47 S.C.R. 1, 20 Can. Cr. Cas. 273. 
The appellate court is to consider the possible or probable effect upon 
the jury of an erroneous charge or of the admission of irrelevant testi
mony. Ibid. R. v. Detain [1918] 1 W.W.R. 505, 29 Can. Cr. Cas. 
389; R. v. Spain, 27 Man. R. 473; Ibrahim v. The King [1914] A.C. 
m, Il LXP.C. IV». 81 «'"X OX). 171

In a trial for murder, counsel for the Crown in opening the case, 
directed the attention of the jury to the blood-stained clothing of one of 
the prisoners. It developed later in the trial that the witness capable 
of proving the ownership of the clothing was the wife of the prisoner 
in question, and she was not examined. The subject was not brought 
to the attention of the jury in any way, nor did the trial judge refer 
to it in his summing-up; nor was the charge objected to by either side: 
Held, that the counsel for the Crown should not have in his opening 
indicated evidence of such gravity which he subsequently was unable 
to submit to the Court and jury, and that omission by the trial judge 
to advise the jury to ignore the remarks of counsel was non-direction, 
causing a substantial wrong within the moaning of sec. 1019 of the 
Code, so as to entitle the accused to a new trial. R. v. Walker, 15 B.C.R. 
100, 13 W.D.R. 47, 16 Can. Cr. Cas. 77.

'Alibi]—The identification of a suspected person must be carefully 
conducted ; it is wrong to point out the suspected person and ask “ Is 
that the man?” R. v. Chapman, 7 Cr. App. R. 53.
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For the purpose of identification the suspected person should not lie 
presented alone. R. v. Williams, 8 Cr. App. R. 84.

The defence of an alibi must be left to the jury ; it is a misdirection 
if the judge rules it out. R. v. Rufino (1911), 7 Cr. App. R. 47.

Where the defence to a criminal charge is an alibi, it is misdirection 
to tell -the jury that the onus is on the prisoner to prove it to their 
entire satisfaction, and to show beyond all question that he could not 
have been present at the commission of the crime. R. v. Myshrall, $5 
N.R.R. 507; 8 Can. Cr. Cas. 474.

Bail on murder charge]—See note to see. 203.
Punishment for murder]—Code sec. 263.
Provocation reducing crime to manslaughter]—Code sec. 261.
Attempts to murder]—Code secs. 72, 264.
Accessories to murder]—Code sees. 69-71, 266, 267.
Disqualification of murderer to take property benefits of deceased 

on succession]—The person found guilty of causing the death of an
other by a criminal and felonious act, is disqualified from taking under 
the will of the deceased, at least in provinces in which doctrines of the 
English common law prevail. Lundy v. Lundy, 24 S.C.R. 650.

It would seem that there is no distinction in this respect between 
benefits accruing under a will and benefits by succession upon an intes
tacy. See re Maude Mason [1917] 1 W.W.R. 329 (B.C.), citing Cleaver 
v. Mutual Reserve Fund Life Association [1892] 1 Q.B. 147, 61 L.J.Q.B. 
128, Hall v. Knight [1914] P. 1, 83 L.J.P. 1, re Cora Crippen [1911] 
P. 108, 80 L.J. P. 47, and Standard Life v. Trudeau, 31 S.C.R. 376, and 
9 Que. Q.B. 499.

Where a woman killed her daughter and then suicided, a case was 
submitted to the court in which it was admitted that the mother was 
44 temporarily insane.” On this state of facts it was held that the 
benefit which would have accrued to the mother from the daughter's 
estate passed to the mother, and on her suicide to her representatives 
on an intestacy. If a person commits homicide when unable, because 
of mental disease, to distinguish right from wrong and quite unable to 
appreciate the nature and quality of the act, this would form an excuse 
under the Criminal Code and the person would not be guilty of a “ crime " 
and could not be convicted; she could, therefore, inherit the estate of 
the person killed if entitled by relationship to inherit. Be Maude Mason 
[1917] 1 W.W.R. 329, 23 B.C.R. 329.

Certain other classes of culpable homicide constitute murder.
260. In case of treason and the other offences against the 

King’s authority and person mentioned in Part II, piracy and 
offences deemed to be piracy, escape or rescue from prison or 
lawful custody, resisting lawful apprehension, murder, rape. 
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forcible alxlaction, robbery, burglary or arson, culpable homicide 
is also murder, whether the offender menus or not death to ensue, 
nr knows or not that death is likely to ensue,—

(a) if he means to inflict grievous tardily injury for the 
purpose of facilitating the commission of any of the 
offences in this section mentioned, or the flight of the 
offender upon the commission or attempted commis
sion thereof, and death ensues from such injury ; or, 

(t) if he administers any stupefying or overpowering thing 
for either of the purposes aforesaid, and death en
sues from the effects thereof ; or,

(c) if he hy any means wilfully stops the breath of any 
person for cither of the purposes aforesaid, and death 
ensues from such stopping of the breath.

Origin]—8ec. 228, Cede of 1882.

Homicide reduced to manslaughter.—Provocation, (Question of fact.

261. Culpable homicide, which would otherwise he murder, 
may be reduced to manslaughter if the person who causes death 
does so in the heat of passion caused by sudden provocation.

2. Any wrongful act or insult, of such a nature as to be 
sufficient to deprive an ordinary person of the power of self- 
control, may be provocation if the offender acts upon it on the 
sudden, and before there has been time for his passion to cool.

3. Whether or not any particular wrongful act or insult 
amounts to provocation, and whether or not the person provoked 
was actually deprived of the power of self-control by the provo
cation which he received, shall be questions of fact: Provided 
that no one shall be held to give provocation to another by doing 
that which he had a legal right to do, or by doing anything which 
the offender incited him to do in order to provide the offender 
with an excuse for killing or doing bodily harm to any person.

4. The illegality of an arrest shall not necessarily reduce an 
offence of culpable homicide from murder to manslaughter, but 
if the illegality was known to the offender it may be evidence 
of provocation.

Origin]—Sec. 229, Code of 1892.
Provocation reducing murder to manslaughter]—It must be clearly 

established in all cases where provocation is put forward as an excuse, 
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that ut the time when the crime was committed the offender was actually 
bo completely under the influence of passion arising from the provoca
tion, that he was at that moment deprived of his power of self-control; 
and with this view it will be necessary to consider carefully the manner 
in which the crime w#s committed, the length of the interval between 
the provocation and the killing, the conduct of the offender during that 
interval, and all other circumstances tending to show his state of mind. 
R. v. Eagle, 2 F. & F. 827; R. v. Sherwood, 1 C. k K. 556; R. v. Smith 
3, F. k F. 1064» ; R. v. McDowell, 25 U.C.Q.B. 108.

The test to be applied in order to determine whether homicide which 
would otherwise be murder is manslaughter by reason of provocation 
is whether the provocation was sufficient to deprive a reasonable man of 
his self-control, not whether it was sufficient to deprive the particular 
person charged with murder (e.g., a person afflicted with defective con
trol and want of mental balance) of his self-control. R. v. Lesbini 
[1914] 3 K.B. 1116, 11 Cr. App. R. 7; R. v. Alexander, 9 Cr. App. R. 
i v... h. x. wvi.sii, ii On GjC >

The plea of provocation is not established where many hours had 
elapsed since the provocative incident and where the later attack on 
the deceased took the form of revenge. R. v. Albis (1913), 9 Cr. App. 
R. 158.

It is not the want of mens rea that reduces the crime from murder 
to manslaughter; it is the provocation. R. v. Birchall (1913), 9 Cr. 
App. R. 91, at 93. The decision in R. v. Rothwell, 12 Cox C.C. 145, was 
in an extreme case and is not to be extended. R. v. Birchall, 9 Cr. 
App. R. 91. The suggestion was made in R. v. Palmer [1913] 2 K.B. 
29, 82 L.J.K.B. 531, that the sudden discovery of adultery as constitut
ing provocation would apply equally to a case where the person killed 
was the mistress of the accused as to a case where she was lawfully 
married to him, but the question was not there decided. In the later 
case of R. v. Greening [1913] 3 K.B. 846, the Court of Criminal Appeal 
held that the law on that point does not apply to the case of two 
persons living together though not married.

Provocation by one person followed by the homicide of another 
person by the person provoked will not reduce such homicide to man 
slaughter. R. v. Simpson (1915), 11 Cr. App. R. 218, 84 LJ.K.B. 1893. 
So a verdict of murder of a dying child of the accused was sustained 
where the father killed the child because he could not see it suffer and 
leave it to the continuous neglect of the mother. R. v. Simpson, supra.

While slight provocation has frequently been held to reduce the 
offence from murder to manslaughter where a man in consequence does 
an act which proves fatal though he did not use a deadly weapon nor 
intend to kill, the same result will not necessarily follow where death
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WM the direct consequence of the act complained of, ex. gr. strangula 
lion; it is not the same as if the act had been a push which unexpectedly 
caused a fatal fall. B. v. Philpot (1912), 7 Cr. App. B. 140.

Words alone cannot constitute sufficient provocation except in very 
special circumstances. B. v. Palmer 11913] 2 K.B. 29, 82 L.J.K.R. 531; 
R. v. McDowell, 25 U.C.Q.B. 108 ; B. v. Phillis 32 Times L.B. 414.

Violent temper does not reduce homicide from murder to man
slaughter though words of provocation accompanied by such an act as 
spitting may do so. B. v. Mason, 8 Cr. App. B. 121.

The question of provocation must be put to the jury if the question 
arises upon the evidence, although not raised by defendant's counsel 
and regardless of the line of defence. R. v. Hopper [1915] 2 K.B. 
431, 84 L.J.K.B. 1371, 11 Cr. App. B. 13d. See also R. Barrett, 1 Susk. 
L.B. 373, 14 Can. Cr. Cas. 464, where it was held that the evidence did 
not raise a case of provocation, no such claim being set up at the trial 
when the defence proceeded upon the ground of accidental shooting.

It is for the jury and not for the judge to determine any question 
of fact, upon which the legal right referred to in sub-sec. (3) of sec. 261 
depends; any question of fact on which the right of the deceased to 
forcibly eject the accused, including the questions whether the deceased 
first ordered him to leave, whether there was a refusal or unreasonable 
delay in leaving, and whether unnecessary force was used, are to be 
decided by the jury. B. v. Brennan (1896), 27 Ont. R. 659, 4 Can. Cr. 
Cas. 41 ; and see Code sec. 66 as to excess of force, and secs. 60 and 61 
as to defence of dwelling-house.

Manslaughter defined.

262. Culpable homicide, not amounting to murder, is man
slaughter.

Origin]—Sec. 230, Code of 1892.
Manslaughter]—When culpable homicide is not murder (Code secs. 

259, 260), it is manslaughter. Code secs. 252, 262,
Where a person strikes another wantonly and unlawfully, but with

out any intention of doing him bodily harm, and thereby caused the 
other to fall and dislocates his spine, and death results therefrom shortly 
afterwards, the assaulting party is guilty of manslaughter, although 
death would not ordinarily result either from the blow or the fall. R. v. 
CWhiUn < 1M), 11 On s.).

Any person, whether a manager, agent, or holding no official relation 
to -the railway, may be guilty of manslaughter, not merely for violation 
of law, or disobedience to rules established by the company according 
to law, but even in doing what is in itself legal, if the act or acts are 
done with malice or gross negligence whereby a life is lost. Ex parte 
Rrydges, 18 L.C. Jur. 141. The act or gross negligence must have some
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direct agency with the death; a vaae might occur in which the manager 
of a company might cause the company’s trains to be run or coat rolled 
under circumstances when1 human life is put in hazard so recklessly 
and with so little regard for the safety of individuals as to expose 
himself to indictment for manslaughter in case of loss of life being 
occasioned by literal obedience to his orders. Ibid.

It is a question for the jury on a charge of manslaughter against 
a police officer for shooting a person fleeing from arrest whether the 
officer intended only to wound the fugitive and so stop his flight, and 
acted reasonably in shooting, or whether there was excess of force and 
no necessity for shooting in .the way he did to prevent the escape. R. v. 
Smith, 17 Man. R 282.

The criminality of negligence leading to manslaughter may be miti
gated by the negligence of the deceased. R. v. Stubbs, 8 Cr. App. R. 
238, 29 Times L.R. 421.

Shooting and killing a person in the heathen belief that he was 
shooting an evil spirit which had assumed human form is manslaughter. 
R x M !.. hr kri | n».t.. !<•;.. l-s ont. R. W, | (’an. Cr. Cas. 138.

If a person feloniously fires at another in such circumstances as 
would make the killing of that other person manslaughter, but by acci 
dent he hits and kills a third person whom he never intended to hit at 
all, he is guilty of manslaughter. Rex. v. Gross, 23 Cox C.C. 465.

The principle under which a homicide may be held justifiable cannot 
be carried to the length of holding that, because one man has abused 
and threatened another, even to the point of making him reasonably 
apprehensive that on some future occasion he may be killed or suffer 
grievous bodily harm, he may take advantage of an opportunity to kill 
the aggressor when the latter is helpless and he is well armed. R. v. 
Moke [1917] 3 W.W.R. 575, 28 Can. Cr. Cas. 296 (Alta.).

Manslaughter by neglect of a duty tending to the preservation of 
life]—See Code secs. 241-249 for declarations of criminal responsibility 
in various cases. The neglects referred to in secs. 241, 242 and 243 arc 
punishable as culpable homicide (murder or manslaughter, according 
to the circumstances), in the event of death resulting. If death did 
not result, sec. 244 would apply to fix the punishment. Secs. 247 and 
252 do not extend the criminal liability of a corporation as regards the 
maintenance of dangerous things beyond the liability at common law ; 
R. v. Great West Laundry Co. (1900), 13 Man. R. 66, 3 Can. Cr. Cas. 
514; and a corporation cannot be guilty of manslaughter. Ibid.; Union 
Colliery Co. v. The Queen, 31 S.C.R. 81, 4 Can. Cr. Cae. 400. A cor 
poration neglecting its duty of avoiding danger to human life under 
circumstances under which an individual doing the same would be 
guilty of manslaughter, will be liable on indictment under sec. 284 for 
causing grievous bodily injury. Union Colliery Co. v. The Queen, 
supra; Code sec. 920, 1029.

306



Manslaughter r «*«*]
The accidental sheeting of a man in mistake for a moose while 

hauling will be manslaughter if due care was not exercised ; but the 
gravity of the charge is not increased by the fact that the hunting was 
in the close season. R. v. Oxley (1914), 23 Can. Cr. Cas. 262.

Matters of justification or excuse]—Code sees. 16-6(5; R. v. Scott, 
15 Can. Cr. Cas. 442; Graves v. The King, 47 8.C.R. 566, 12 H.L.I. 352, 
21 Can. Cr. Cas. 44.

A mere error of judgment in the navigation of a ship will not make 
its master or pilot liable for manslaughter liecause a fatal collision 
ensues. R. v. Delisle (1896), 5 Can. Cr. Cas. 210 (Que.) ; R. v. Mackey 
(1918), 29 Can. Cr. Cas. 167 (N.R.).

No second indictment for same homicide]—Code see. 909, as to indict
ment for manslaughter after indicting for murder, or nee versa.

Proof of part only of the offence charged]—Under sec. 951, if the 
commission of the offence charged includes the commission of any other 
offence, the person accused may be convicted of any offence so included 
which is proved, although the whole offence charged is not proved ; or 
the jury may convict of an attempt of the full offence or of an attempt 
of the lesser -offence according to the evidence. Secs. 949, 951. If the 
charge be for murder, a count for another offence cannot lie joined, 
sec. 856; but the jury may find the accused not guilty of murder but 
guilty of manslaughter. Code sec. 951. The jury may not, however, on 
a count for murder, find the accused guilty of auy other offence than 
murder or manslaughter. If the indictment be for manslaughter, counts 
may be joined for other offences subject to the right of the court to 
order a separate trial ; Code secs. 856, 857 ; and even on the man
slaughter count the verdict may be for any offence included in the 
offence charged in that count or for an attempt to commit any such 
lesser offence included. Code sec. 951. It has been held, however, that 
the offence of inflicting grievous bodily harm could not be returned on 
a manslaughter count ; and, consequently, an acquittal on the man
slaughter charge would not be a bar to a subsequent charge of inflicting 
grievous bodily harm based upon the same circumstances. R. v. Shea, 
14 Can. Cr. Cas. 319 ; and see Code sec. 907.

When, on a trial for murder, the judge has recommended a verdict 
of manslaughter in the event of the jury finding the accused not guilty of 
murder, the judge may ask the jury whether they find manslaughter. 
R. v. Baxter, 9 Cr. App. R. 60.

Plea of summary conviction for the assault conducing to the homi
cide]—Sec. 734 provides that if the person pays the amount adjudged 
on a charge laid by the party aggrieved, he shall be released “ from all 
further or other proceedings, civil or criminal, for the same cause." 
Similarly as to the criminal responsibility, sec. 792 provides that, in 
the event of the summary trial of an indictable offence under Part XVI, 
ever)' person who obtains a certificate of dismissal or is convicted under
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the provisions of Part XVI shall l>e released from all further or other 
“ criminal proceedings for the same cause." Green v. Henneghan [1918]
3 W.W.B. 658 (Alta.).

It was held by the Court for Crown Cases Reserved in R. v. Morris 
(1867), L.R. 1 C.C.R. 90, that a summary conviction for assault and the 
imprisonment consequent thereon are not either at common law or under 
24-25 Viet., c. 100, s. 45 (Code see. 734), a bar to an indictment for 
manslaughter of the person assaulted, should he subsequently die from 
the effects of the assault ; (per Martin, B., and Ryles and Shee, JJ. ; 
Kelly, C.B., dissenting). In the last-mentioned case, Martin, R., consid
ered the word “ cause " in the statute corresponding to s. 866 of the 
Code, as used synonymously with the words “ accusation " or “charge”; 
while Ryles, J., said that the word “ cause ” may undoubtedly mean 
“ act," but it is ambiguous, and it may also and, perhaps, with greater 
propriety, be held to mean “cause for the accusation and in that 
view the cause for the indictment for manslaughter comprehended more 
than the cause in the summons before the magistrates, “ for it compre
hends the death of the party assaulted." R. v. Morris, L.R. 1 C.C.R. 95 ; 
K. v Kr M l. II Cts CXI

Ontario]—Homicide is excepted from the general jurisdiction of 
courts of general sessions of the peace in Ontario. R.8.O. 1914, ch. 60, 
sec. 3.

Punishment for murder.

263. Every one who commits murder is guilty of an indict
able offence and shall, on conviction thereof, be sentenced to 
death.

Origin]—See. 231, Code of 1892; R.8.C. 1886, ch. 162, sec. 2.
The crime of murder]—Code sec. 259.
Extradition]—Bee Attorney-General v. Fedorenko, [1911] A.C. 735, 

reversing re Fedorenko (No. 2), 20 Man. R. 224, and see re Fedorenko 
(No. 1), 20 Man. R. 221, 17 Can. Cr. Cas. 268; re Castioni, [1891] 1 
Q.B. 156.

Statutory form of statin# the offence]—Code form 64; Code secs. 
1152, 844, 852, 855, 856.

Ontario]—Homicide is excepted from the general jurisdiction of 
courts of general sessions of the peace in Ontario. R.8.O. 1914, ch. 60, 
sec. 3.

Bail on murder charge]—The general rule is that on a charge of 
murder, bail will not be granted. R. v. Gentile (1915), 8 W.W.R. 
1091 (B.C.) ; An exception to the rule may be made if the court, in 
•the exercise of its discretion deems it proper. Dictum of Macdonald, J., 
in R. v. Gentile, supra.

It is not enough that it appears from the depositions taken on the
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preliminary enquiry that the accused may be able to convince the jury 
that his act was done in self-defence. R. v. Monvoisin, 20 Man. R. 568.

The probability of the accused voluntarily appearing to take his 
trial does not, in contemplation of law, exist when the crime charged is 
of the highest magnitude, the evidence in support of the charge strong, 
and the punishment is the highest known to the law. In such case the 
judge will not interfere to admit -to bail. Baronnet’s Case (1852), 1 
E. & B. 1 ; but when either of these ingredients is wanting, the judge 
lias a discretion which he will exercise. Ex parte Maguire (1857), 7 
L.C.R. 57; R. \ Spicer I liml i, § Can. Ci. ('as. 22Ü. But if tli-se ele 
ments be combined in any case bail will be refused. Ex parte Corriveau 
(1856), 6 L.C.R. 249; Ex parte Robinson (1854), 25 Eng. Law &, Eq. 
R. 215; same ease, re Robinson, 23 L.J.Q.B. 286; and see R. v. Rose, 68 

«' 717. I< x Clu.pucu,. | < X i

Barthélémy, 1 E. & B. 8, Dears. C.C. 60.
If a true bill has been found by the grand jury, that fact will have 

great weight in the question of admitting to bail, but it is not conclusive 
hr to the prisoner’s right to bail ; and if upon reading the depositions 
ngainst him, they are found to create but a very slight suspicion of the 
prisoner’s guilt, he should bo admitted to bail, notwithstanding the 
refusal of the Crown officers to consent. Ex parte Maguire (1857), 7 
L.C.R. 57.

If the depositions afford a presumption of guilt, at least so strong 
that a grand jury would in the opinion of the judge hearing the applica
tion for hail, find a true bill for murder against the accused, the appli
cation should be refused. R. v. Mullady and Donovan (1868), 4 Ont. 
Pr. 314, per Draper, C.J. R. v. Monvoisin, 20 Man. R. 568. Prisoners 
charged with murder will not be admitted to bail unless it be under very 
extreme circumstances, as where facts are brought before the court to 
show that the indictment cannot be sustained. R. v. Murphy (1853), 
2 N.S.R. 158. But the court has undoubted power to admit to bail in 
cases of murder. Re Barthélémy (1852), 1 E. & B. 8, Dears. C.C. 60.

In Newfoundland some of the persons charged with murder alleged 
to have been committed during a riot were admitted to bail on the post 
ponement of their trial, where the witnesses for the defence, numbering 
about seventy, were engaged to prosecute their employment in the sea 
fishery and their detention would deprive them of their means of liveli
hood at the only season when they could earn it for themselves, the 
court discriminating as to the parties to be liberated on an analysis of 
the testimony. R. v. Coady (1885), Morris’ Newfoundland Decisions 58.

In ex parte Baker (1872), 3 Revue Critique (Que.) 46, a verdict of 
wilful murder had been returned at a coroner’s inquest, and a true bill 
subsequently found by the grand jury against the accused. He was 
tried and the jury differed in opinion and were discharged. It did not 
appear how the jury were divided, or what was the precise obstacle to

309



Ht»] Criminal Code (Part VI)

their unanimity. Application was made by the prisoner's counsel for 
permission to give bail for his appearance to take another trial, and on 
the return of a writ of habeas corpus before the full Court of Queen’s 
Bench (Duval, C.J., Caron, Drummond, Badgley and Monk, JJ.), the 
accused was admitted to bail.

The mere circumstances that the accused is able to give any reason
able amount of bail which may be asked of him is not per se a ground 
for the application. R. v. McCormick, 17 Irish Common Law Rep. 411.

It is for the court to exercise a sound discretion, and if satisfied that 
notwithstanding the ordering of bail, the prisoners are, in view of all 
the circumstances, likely to be forthcoming at the proper time to answer 
the charge, bail may l>e ordered. R. v. Keeler (1877), 7 Ont. Pr. 117, 
120, per Harrison, C.J. ; R. v. Wood, 9 Ir. L.R. 71 ; R. v. Gallagher, 7 Ir. 
C.L. 19; R. v. McCartie, 11 Ir. C.L. 188.

If the offence be not very serious and the depositions disclose no 
more than slender grounds of suspicion, bail may be allowed. R. v. 
Jones, 4 U.C.R. (0.8.) 18.

The court should not, on an application for bail, weigh and decide 
the question of credibility of witnesses. R. v. Keeler (1877), 7 Ont. 
Pr. 117, 123.

Motion to quash indictment]—Code sec. 898.
Special pleas]—Code secs. 905-909.
Joint indictment]—If two persons are indicted jointly, and one is 

called as a witness for the other, it is in the power of the jury to acquit 
the former and to convict the latter, and the judge is not bound to 
direct them that if they accept the evidence on behalf of the deponent 
they must accept it on behalf of the other defendant. R. v. Seddon 
(1912), 7 Cr. App. R. 207.

Leave to change a plea of guilty to a plea of not guilty may be 
granted after a verdict of acquittal of the person jointly indicted, if 
the case were such that the verdict in effect negatived the plea of 
guilty. R. v. Herbert (1903), 6 Can. Cr. Cas. 214.

Challenging the array]—Code secs. 925 and 926; Code form 69.
Challenges of jurors]—Code secs. 927-939.
Arraignment and trial]—Code secs. 940-946, 949-952, 958-962, 965.
Defence of insanity]—Code secs. 19, 966-970.
Witnesses and attendance]—The provincial laws of evidence apply 

subject to the provisions of the Criminal Code or other federal law. 
Can. Evidence Act, R.S.C. 1906, ch. 145, see. 35. The accused and the 
husband or wife of the accused are competent witnesses for the defence, 
but the failure of the accused, or of the wife or husband of the accused, 
to testify shall not be made the subject of comment by the judge or 
by counsel for the prosecution. Can. Evidence Act, R.S.C. 1906, ch. 
146, sec. 4.

310



Mukdkh 15*8]

While, under the criminal law, the accused person is not called upon 
to explain suspicious circumstances, there may yet come a time when, 
circumstantial evidence having enveloped him in a strong network of 
inculpatory facts, he is bound to make some explanation or stand con
demned. R. v. Jenkins, 14 B.C.R. 61, 14 Can. Cr. Cas. 221.

As to procuring the attendance of witnesses, see Code sees. 971-977. 
A witness asked a question the answer to which may tend to criminate 
him must answer notwithstanding his objection taken upon that ground, 
but the fact of objecting will prevent the use of his testimony against 
himself in a subsequent charge except for perjury in such testimony. 
Can. Evidence Act, R.8.C. 1906, ch. 145, sec. 5; re Ginsberg 40, O.L.R.

The evidence of a young child may lie taken without oath in certain 
eases. Can. Evidence Act, R.8.C. 1906, ch. 145, sec. 16; and any witness 
objecting on grounds of conscientious scruples may take a solemn affirm
ation in place of an oath. Ibid. sec. 14.

A witness may be cross-examined as to former written statements 
made by him relative to the subject matter, but if it is intended to con
tradict the witness by the writing, his attention is to be called to the 
parts of the writing to be so used ; and the judge may order the pro
duction of the writing for his inspection. Can. Evidence Act, R.8.C. 
1906, ch. 145. A witness may also be cross-examined as to previous 
oral statements made by him relative to the subject matter of the case. 
If the previous statement is inconsistent with his present testimony and 
he does not “ distinctly admit ” that he made it, proof may be given 
that he did in fact, make it, but the circumstances of the alleged pre
vious statement are to be disclosed to the witness in such cross-examina
tion and he is to be asked whether or not he made it. Can. Evid. Act, 
K.S.C. 1906, eh. 145, sec. 11; see R. v. Webb (1914), 6 W.W.R. 358, 24 
Man. R. 437, 27 W.L.R. 313, 22 Can. Cr. Cas. 424, sec. 10; R. v. Duck
worth, 37 O.L.R. 197, 26 Can. Cr. Caa. 314, 10 O.W.N. 267.

Evidence may be taken out of Canada under commission where the 
witness is resident out of Canada. Code see. 997. A commissioner may 
also be appointed to take in Canada the evidence of a material witness 
who is dangerously ill. Code secs. 995, 996, 998.

As to the use of depositions taken on the preliminary enquiry, see 
Code secs. 999-1001.

Comment on failure to testify in hi» own defence]—Can. Evid. Act. 
R.8.C. 1906, ch. 145, sec. 4.

A new trial may be granted if the trial judge commented on the 
failure of the accused or of his wife to testify for the defence; and 
this although the judge before verdict withdrew the comment. R. v. 
Romano (1915), 24 Que. K.B. 40, 24 Can. Cr. Cas. 30; R. v. Hill 33 
N.S.R. 253, 7 Can. Cr. Cas. 38; R. v. Coleman, 30 Ont. R. 108, 2 Can. 
Cr. Cas. 523 ; R. v. Corby, 1 Cnn. Cr. Cas. 457.
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Testimony of aooompliaes]—The jury should be cautioned against 
acting on the uncorroborated testimony of an accomplice. R. v. Tate 
[1908) 2 K.B. 680, 77 LJ.K.B. 1043; R. v. Rate (1913), 4 W.W.R. 
1231, 21 Can. Cr. Cas. 343, 24 W.L.B. 90S.

An accessory before the fact is an accomplice within this rule. R. v. 
Ratz, supra; 12 Cyc. 445, 440.

If the judge charges the jury that their verdict depends on which 
witness they believe, and because no reference was made to the one 
being an accomplice, the effect of the charge was to place the accomplice 
on the same footing as the ordinary witness, there is a miscarriage of 
justice. R. v. Tate, supra.

Evidence which is consistent with two opposite views is not corrobor
ative of either, but if the accused has denied one of these views it then 
becomes corroborative of the other theory of the case. R. v. Peterson 
[1917] 1 W.W.R. 600, 9 Hash. L.R. 432, 35 W.L.R. 600, 27 Can. Cr. 
Cas. 3, affirmed in Peterson v. The King [1917] 3 W.W.R. 345, 55 
S.C.R. 115, 28 Can. Cr. Cas. 332. But the failure of the jury to follow 
the advice of the judge not to convict on the uncorroborated testimony 
of an accomplice will not alone be ground for a new trial. R. v. Betchel 
(1912), 2 W.W.R. 624, 21 W.L.R. 665, 19 Can. Cr. Cas. 423. And see 
generally as to an accomplice's testimony; R. v. Stubbs, 25 L.J.M.C. 
16; R. v. Frank (1910), 21 O.L.R. 196, 16 O.W.R. 50, 16 Can. Cr. Cas. 
237; R. v. McNulty (1910), 22 O.L.R. 350, 17 O.W.R. 611, 17 Can. Cr. 
Cas. 26; R. v. Tansley, 3 O.W.N. 411; R. v. Reynolds (1908), 1 Bask. 
L.R. 480, 9 W.L.R. 299, 15 Can. Cr. Cas. 209; R. v. Betchel (1912), 
2 W.W.R. 624, 21 W.L.R. 665; Amsden v. Rogers (1916), 10 W.W.R. 
1337, 9 Bask. L.R. 323, 26 Can. Cr. Cas. 389; R. v. Dumont, 54 Que. 
8.C. 9, 29 Can. Cr. Cas. 442; R. v. Quinn (1918), 14 O.W.N. 342.

Prisoner without counsel]—On a trial for murder if the prisoner has 
no means with which to fee counsel and his friends have not provided 
counsel for him, it is usual for the court to assign him counsel from 
the junior Bar to act gratuitously. The court copy of the depositions 
on the preliminary enquiry should in such cases be placed at counsel's 
disposal or a copy of same supplied to him by the Crown.

Addresses of counsel to the jury]—Code secs. 942, 944.
Juries in capital cases]—The jury is not to be permitted to separate; 

Code sec. 945 (5) ; and directions must be given by the judge on any 
adjournment that the jury bo kept together and provision made for 
preventing them from holding communication with anyone on the 
subject of the trial. Code sec. 945. The verdict may be taken on a 
Sunday or holiday. Code see. 961. If the court is satisfied that the 
jury are unable to agree an order may be made discharging them and 
a new jury may be called. Code sec. 960.

Taking the verdict]—Code secs. 965, 1004.
Death sentence]—Code secs. 1062, 1063, 1008.
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Appeals]—Code sees. 1013-1025.
Application for executive clemency]—Code eece. 1063, 1076-1080,
Execution of death sentence]—Code secs. 1064-1075.

Wlempts lo commit murder.
264. Every one is guilty of in indictable offence and liable 

to imprisonment for life, wbo, with intent to commit murder,—
(«) administers any ]H)ison or other destructive thing to 

any jx-rson, or causes any poison or destructive thing 
to lx> so administered or taken, or attempts to admin
ister it, or attempts to cause it to lx- so administered 
or taken ; or,

(ft) by any means whatever wounds or causes any grievous 
bodily harm to any person ; or,

(c) shoots at any person, or, by drawing a trigger or in
any other manner, attempts to discharge at any )ier 
son any kind of loaded arms; or,

(d) attempts to drown, suffocate, or strangle any person ;
or,

(r.) destroys or damages any building hv the explosion of 
any explosive substance; or,

(f) sets fire to any ship or vessel or any part thereof, or
any part of the tackle, apparel or furniture thereof, 
or to any goods or chattels being therein ; or,

(g) casts away or destroys any vessel ; or,
(It) by any other means attempts to commit murder.

Oriflin]—Sec. 232, Code of 1892; K.8.C. 1886, eh. 162, sec. 12; 24-25 
Viet., Imp., eh. 100, sec. 11; 7 Wm. IV, and 1 Viet., Imp., ch. 85, sec. 2.

Jurisdiction of sessions excluded]—See sec. 583. The offence is not 
subject to summary trial under Part XVI, localise it is not triable by 
the Sessions. Code sec. 777.

Attempt to murder]—If two persons are engaged in a common un
lawful enterprise, and one of them, to avoid apprehension, attempts 
murder, both may be found guilty of the felony if the jury are satisfied 
from their conduct at the time that at any moment there was a deter
mination on the part of each to aid the other in escaping arrest ; but if 
it can Ire ascertained which actually made the attempt, the sentence on 
him should be the heavier ; R. v. Pridmore (1913), 8 Cr. App. R. 198 ; 
and see as to constructive complicity, R. v. Sheet (1866), 4 F. & F. 
931; R. v. Doddridge, 8 Cox C.C. 335; R. v. Rice, 4 O.L.R. 223, 5 Can. 
Cr. Cas. 599.
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On an indictment for wounding with intent to murder, the jury 
should be directed in a proper ruse that they were entitled to find a 
verdict of unlawful wounding, tt. v. Parka (1914), 10 Cr. App. B. 50

In R. v. Connor (1913), 8 Cr. App. B. 152, four men were indicted 
on five counts arising out of a faction vendetta in Birmingham. Two 
counts were for shooting with intent to murder, one for shooting with 
intent to maim, one for shooting with intent to do grievous bodily harm, 
and one for felonious wounding with intent to do grievous bodily harm. 
The vase was opened, and the evidence supported the view that it was 
one affray committed within .the space of a minute, and that four 
people took part. In the course of this affray some one shot, and 
others helped in the shooting of the prosecutor and some one struck him. 
The court held that where, without objection, the circumstances arising 
out of one affray are proved before the jury, the verdict may be that 
the prisoners are guilty of different acts of violence arising out of 
that affray, where there was no question of embarrassment or that the 
whole matter could not be tried properly. One man could be found 
guilty of shooting with intent to murder, and another man with striking 
with intent to cause grievous bodily harm. R. v. Connor (1913), 8 Cr. 
App. B. 152.

Prisoner's confession induced by false statement of police]—In R. v. 
White, 18 O.L.R. 840, the prisoner, White, was tried for attempting 
to murder J.P., whose wife, M.P., was tried at the same time for 
aiding and allotting in the attempt. Before the trial, and while While 
was in custody, a police officer made an untrue statement to him, that 
M.P. had “done some talking" about the matter, upon which White 
voluntarily made statements to the officer as to the key of J.P.’s house, 
and as to a club which he said he had used. It was held that evidence 
was properly admitted as to the statements made by White with regard 
to the key and the club. Subsequently to the making of the untrue 
statement by the police officer, conversations were overheard between 
W. and his father and between White and M.P., in which the former 
admitted his guilt. That evidence was held to have lieen properly 
admitted as to these conversations. R. v. White, 18 O.L.R. 840, 15 Can. 
Cr. Cas. 30. Though the practice is not to be approved of, it is, gener
ally speaking, no objection to the admissibility of a prisoner's confession 
that it was obtained by means of a trick or artifice practised upon him 
by the officer or other person to whom it was made. R. v. White, supra.

Sub-sec. (a)—“Administers” any poison, etc.]—Where a servant in 
preparing breakfast for her mistress put arsenic into the coffee, and 
afterwards told her mistress that she had prepared the coffee for her, 
and the mistress drank the coffee, it was held that this was an “ admin
istering " within the corresponding English statute, 7 Win. IV, and 1 
Viet., ch. 85, sec. 2, re-enacted 24-25 Viet., ch. 100, sec. 11. R. v. Harley 
(1830), 4 C. & P. 309. And it has been held that a poisonous berry
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given with intent to kill is “ adiuinisterud ” although by reason of being 
given entire in the pod which will not dissolve ia the stomach no injurious 
effects followed. R. v. Cluderay (1849), 1 Den. C.C. 514, 4 Cox C.C. 84.

Where the accused with intent to murder gave poison to A. to ad
minister as a medicine to B., but A. neglecting to give it to B., it was 
by chance given to B. by a child, this was held an administering by the 
accused. R. v. Michael (1840), 2 Mood. C.C. 120, 9 C. & P. 350.

Sub-see. (6)—“ Wounds ”];—To constitute a “ wound ” the continuity 
of the skin must lie broken. R. v. Wood (1830), 1 Mood. C.C. 278. There 
must be a division not merely of the cuticle or upper skin but of the 
whole skin. R. v. McLaughlin (1838), 8 C. & P. 635; R. v. Becket 
(1836), 1 M. & Rob. 526; R. v. Smith (1837), 8 C. & P. 173; R. v. 
Warman (1846), 1 Den. 183; R. v. Briggs (1831), 1 Mood. C.C. 318; 
R. v. Becket (1836), 1 M. & Rob. 526.

Sub-sec. (b)—Grievous bodily harm)—If the bodily injury lie such 
as seriously to interfere with health or comfort that is sufficient, and it 
is not necessary that it should tie either permanent or dangerous. R. v. 
Cox (1818), R. & R. 362; R. v. Ashman (1858), 1 F. & F. 88.

Sub-sec. (c)—Shooting with intent]—Possession of burglar's tools 
at the time of the shooting may be evidence of intent. R. v. Mooney, 
15 Que. K.B. 57. Where the accused was charged with wounding T. with 
intent to murder him, and it appeared in evidence that the defendant 
intended to murder M. and that he shot at and wounded T., supposing him 
to be M., and the jury found that he intended to murder the man at 
whom he shot, supposing him to be M., the conviction was upheld. R. v. 
Smith (1856), Dears. 559, 25 L.J.M.C. 29; R. v. Stopford (1870), 11 
Cox C.C. 643 ; and see Code sec. 259 ; R. v. Fretwell, L. & C. 443, 9 Cox 
C.C. 471, 33 L.J.M.C. 128.

Sub-sec. (e)—Attempts to discharge loaded arms]—If a person in
tending to shoot another puts his finger on the trigger of a loaded fire
arm, but is prevented from pulling the trigger, it is nevertheless an 
attempt to discharge loaded arms under this section. R. v. Duckworth 
[1892] 2 Q.B. 83, 17 Cox C.C. 495; R. v. Brown (1883), 10 Q.B.D. 381 ; 
(R. v. St. George (1840), 9 C. & P. 483, overruled.)

The expression “ loaded arms ” includes any gun, pistol or other 
arm loaded with gunpowder, or other explosive substance, and ball, shot, 
slug or other destructive material, or charged with compressed air and 
ball, shot, slug or other destructive material. See. 2 (19).

Sub-sec. (A)—By any other means attempts to commit murder]— 
Where a woman jumped out of a window to avoid the violence of her 
husband, it was held that to constitute this offence it must be proved 
that he intended by his conduct to make her jump out. R. v. Donovan 
11S80), 4 Ok CjC. mi.

The sending or placing of infernal machines with intent to murder is 
within this sub-section. R. v. Mountford (1835), Mood. C.C. 441, 3
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Russ. Cr., 6th ed., 280 (n). Attempts to commit suicide are, however, 
not included. R. v. Burgess (1862), 9 Cox C.C. 302, L. & C. 258, 32 
L.J.M.C. 55; but come under sec. 270 of the Code.

Drugging with intent]—Sec secs. 216, 264, 276, 277, 278, 303-306.
Wounding, or disabling with intent]—See secs. 273-282.
Assaults generally]—See secs. 290-296.
Wounding with intent to do grievous bodily harm]—See sec. 273.
Wounding or inflicting grievous bodily harm]—See sec. 274.
Wounding public officer on duty]—See sec. 275.
Attempts generally]—Code sec. 72.

Letters threatening murder.

265. Every one is guilty of an indictable offence and liable 
to ten years’ imprisonment who sends, delivers or utters, or 
directly or indirectly causes to be received, knowing the contents 
thereof, any letter or writing threatening to kill or murder any 
person.

Origin]—Sec. 233, Code of 1892; R.S.C. 1886, ch. 173, sec. 7.
Threats to kill]—The gravamen of the charge is not in meaning to 

carry opt -the threat contained in the letter, but in sending or uttering 
it with knowledge of the contents. Compare R. v. Johnson (1913), 9 
Cr. App. R. 57, where the charge was one of maliciously sending a 
letter threatening to murder.

“ Writing "]—See definition in sec. 2, sub-sec. (42).
Jurisdiction of sessions excluded]—Code sec. 583.
Jurisdiction of summary trial excluded]—Code sec. 777.
Postal offences generally]—See Code secs. 3, 207, 209, 364, 365, 366, 

400, 407, 449, 451, 510d, 516, 538, 867, 869, and the Post Office Act 
R.S.C. 1906 ch. 66.

Blackmail, threats and intimidation]—See secs. 216 (h) 265, 332, 
450, 451, 452, 453, 454, 501, 516, 538, 478, 748.

Conspiring to murder.—Counselling murder.

266. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment, who,—

(a) conspires or agrees with any person to murder or to 
cause to be murdered any other person, whether the 
person intended to be murdered is a subject of His 
Majesty or not, or is within His Majesty’s dominions 
or not; or,
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(6) counsels or attempts to procure any person to munjer 
such other person anywhere, although such person 
is not murdered in consequence of such counselling 
or attempted procurement.

Ort/7»#0—See. 234, Code of 1892; R.R.C. 1886, ch. 162, sec. 3.
Counselling murder]—Thin offence may lie committed by the publica

tion of a newspaper article exulting in the assassination of a foreign 
monarch and commending it aa an example to revolntioniata throughout 
the world; and the counaelling need not be directed to any particular 
perem R. r. Meet (1181), 7 Q.BJD. 144; 14 Om c.c. M.

Where the indictment ia for aoliciting another to commit murder it 
ie unnecessary to negative the commission of the murder which, if 
committed, would render the accused guilty of the principal offence aa 
an accessory before the fact (see. 69), for it cannot be intended that 
the principal offence has been committed where it ia not charged.
1 Stark, Cr. Plead., 2nd ed., 148; R. v. Higgina (1801), 2 East 5, 6 R.R. 
615.

Counselling or inciting offences generally]—See sec. 69.
Jurisdiction of sessions excluded]—Code sec. 583.
Jurisdiction of summary trial excluded]—Code sec. 777.

Accessory after the fact to murder.

267. Every one ia guilty of an indictable offence and liable 
to imprisonment for life, who is an accessory after the fact to 
murder.

Origin]—Sec. 235, Code of 1892.
Assisting a murderer after the crime]—The accused must lie proved 

to have done some act to aaaiat the murderer personally: R. v. Chappie 
(1840), 9 C. & P. 355; or by employing another person to harbour or 
relieve him. R. v. Oreenacrc (1837), 8 C. k P. 35; R. v. Butterfield 
(1843), 1 Cox C.C. .39; R. v. Lee (1834), 6 C. & P. 536; R. v. Jarvia 
(1837), 2 M. & Rob. 40; or some other act within the terms of Code 
sec. 71 in reference to the murder.

Exception as to husband or wife of principal offender]—See sec. 71 
(2) ; and as to evidence see Canada Evidence Act, R.S.C. 1906, ch. 145, 
sec. 4, as amended by 6 Edw. VII, Can., ch. 10, sec. 1.

Indictment of accessory after the fact to murder]—An accessory 
before the fact is a party to the principal offence and may be charged 
therewith, but an accessory after the fact is not a party to it so as to 
lie so chargeable, but is to tie charged with the separate offence of

I
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being such aecewoiy. Sec. 856 precludes the joinder with a charge of 
murder of a count charging any offence other than murder, and it would 
seem that an accessory after the fact to murder should be charged by 
a separate indictment notwithstanding the general wording of sec. 849.

Accessories after the fact]—See sec. 71 on this subject generally.
Jurisdiction of sessions excluded]—Code sec. 583.
Jurisdiction of summary trial excluded]—Code sec. 777.

Punishment for manslaughter.

268. Every one who commits manslaughter is guilty of an 
indictable offence and liable to imprisonment for life.

Origin]—Sec. 236, Code of 1892; R.8.C. 1886. eh. 162, sec. 5.
Jurisdiction of sessions excluded]—See sec. 583.

Suicide.

Aiding or counselling suicide.

269. Every one is guilty of an indictable offence and liable 
to imprisonment for life who counsels or procures any person 
to commit suicide, actually committed in consequence of such 
counselling or procurement, or who aids or abets any person in 
the commission of suicide.

Origin]—Sec. 237, Code of 1892.
Common intention to prosecute an unlawful purpose]—See sec. 69 as 

to aiders and abettors in the commission of offences.

Attempt to commit suicide.

270. Every one who attempts to commit suicide is guilty 
of an indictable offence and liable to two years’ imprisonment.

Origin]—Sec. 238, Code of 1892.
Attempt to commit suicide]—An attempt to commit suicide is now 

viewed in England as an attempted “ felony.” R. v. Mann [1914] 2 
K.B. 117, 10 Cr. App. R. 31, explaining R. v. Burgess, L. & C. 258; and 
see R. v. Robinson [1915] 2 K.B. 342. The Canadian Criminal Code, 
sec. 14, abolishes the distinction between felony and misdemeanour. Code 
sec. 1033 enacts that an inquest or judgment of felo de se shall not 
cause any attainder or forfeiture.

Drunkenness as affecting intent] -Compare see. 259 as to murder.
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Neglect in Ohildbirth and ('oncmling Dead Body. 
Neglecting In obtain assistance In childbirth.

271. Every woman in guilty of an indictable offence who, 
with either of the intents in this section mentioned, being with 
child and being about to be delivered, neglects to provide reason
able assistance in her delivery, if the child is permanently in
jured thereby, or dies, either just before, or during, or shortly 
after birth, unless she proves that such death or permanent 
injury was not caused by such neglect, or by any wrongful act 
to which she was a party, and is liable,—

(a) if the intent of such neglect lie that the child shall not 
live, to imprisonment for life;

(t) if the intent of such neglect lie to conceal the fact of 
her having had a child, to imprisonment for seven 
years.

Origin]—Sec. 2.111, Code of 1892.
Iluty lo iiraridc accessories for child]—Code secs. 241, 242, 242a; 

and see sec. 2511 as to acceleration of death ; secs. 252, 257 and 262, as 
to causing death by omission of duty.

Concealing dead body of child.

272. Every one is guilty of an indictable offence and liable 
lo two years’ imprisonment, who disposes of the dead body of 
any child in any manner, with intent to conceal the fact that 
its mother was delivered of it, whether the child died before, or 
during, or after birth.

Origin]—Sec. 240, Code of 1892; K.8.C. 1886, eh. 162, sec. 49; 24-25 
Viet., Imp., eh. 100, sec. 60; .12-33 Viet., Can., eh. 20, see. 61.

Verdict on acquittal on murder charge]—On an indictment for the 
murder of a child recently Isirn and acquittal of that offence, the jury 
is empowered, if the facts warrant it, to bring in a conviction for con
cealment of birth. Sec. 952.

Concealment of birth]—Although the mere denial of the birth will 
not support a conviction ; R. v. Turner (1839), 8 C. & P. 755; it is a 
factor in proof of the offence. R. v. PicM (1879), 30 V.C.C.P. 409. 
What is a disposition with intent to conceal, must depend on the eircum 
stances of each particular case. The most complete exposure of the 
body might bo a concealment, ex. gr. if placed in a secluded place where 
the body would not be likely to be found. R. v. Brown (1870), L.R. 1
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C.C.B. 244 ; R. v. George, 11 Cox C.C. 41; R. v. Rosenberg (1906), 70 
J.P. 264.

“ Child ”]—See Code sec. 251.
Intent to oonceal]—Former statutes required that there should be a 

“ secret disposition " of the dead body.
Under the former law it was held to be a “ secret disposition ” where 

the woman placed the dead body of the child of which she had been 
delivered between a trunk and the wall of a room in which she lived 
alone, and on being charged with having had a child she at first denied 
it, but being pressed she pointed out where the body was. R. v. Piché, 
30 U.C.C.P. 409.

A final disposition of the l>ody of the child is not essential, and it is 
an offence if it be hid in a place from which a further removal was 
contemplated. R. v. Goldthorpe (1841), 2 Moo. C.C. 244; R. v. Perry 
(1855), Dears. 471.

Where the only evidence was that the woman had lievn delivered of u 
child the body of which was taken away by two other persons, but the 
prisoner did not know where it was put, it was held insufficient. R. v. 
Rate (1871), 11 Cox C.C. 686.

There must be an identification of the body found as being that of 
the child of which she is alleged to have been delivered. R. v. Williams 
(1871), 11 Cox C.C. 684.

It must also lie proved that the body concealed was that of a child 
dead at the time of the disposal or concealment. R. v. Bell (1874), 
Irish R. 8 C.L. 541; R. v. May (1867), 16 L.T. Rep. 362; 10 Cox C.C. 
441

The mere denial of the birth is not sufficient proof of intent to con
ceal. R. v. Turner (1839), 8 C. k P. 755. It must l>e shown that the 
accused did some act of disposal of the body after the child was dead. 
Ibid.

The fact that the mother had previously allowed the birth to be 
known to some persons is not conclusive evidence negativing intent to 
conceal. R. v. Douglas (1836), 1 Mood. C.C. 480 ; R. v. Cornwall (1817), 
R. & R. 336; R. v. Morris, 2 Cox C.C. 489.

Confession as evidence]—A. being questioned by a police constable 
aliout the concealment of a birth gave an answer which caused the officer 
to say to her, " It might 1k» 1 letter for you to tell the truth and not a 
lie ”; and it was held that a further statement made by her to the officer 
was inadmissible in evidence, as not being free and voluntary. She was 
taken into custody on the same day, placed with two accomplices, and 
charged with the concealment of birth. All three then made statements. 
It was held that those made by the accomplices could not be deemed 
to be affected by the previous inducement to A. and were therefore 
admissible against themselves, although that made by A. was inadmis
sible. When before the magistrate for the preliminary inquiry the
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three prisoeers received the fennel naetiee (ice. 591) from the ntagis- 
trete as to anything they wished to aay in regard to the charge, and A. 
then made a statement which was taken down in writing and attached 
to the dejMwition, and this latter statement was admiaailde in evidence 
against her. it. v. Bate (1871), 11 Co* C.C. 686.

iadmt an childbirth ocoaswning death of or pennant st injury to 
child)—tare see. 271.

A«(rf<cl to register htrfh]—This subject is dealt with by provincial 
law and penalties provided for default. In Ontario, see the Vital 
Statistics Act, ti.N.O. 11114, eh. 4».

Homicide by injury to child before birth)—See sees. 251 (2), 271 
and 306.

Ilotlihi In juried ttnd Arts and Omitting Canning banger lo 
the Person,

Willi tilling with Intent.
273. Every one is guilty of an indictable offence and liable 

to imprisonment for life who, with intent to maim, disfigure or 
disable any person, or to do some other grievous Ixxlilv harm
to any ...........  or with intent to resist or prevent the lawful
apprehension or detainer of any person, unlawfully by any 
means wounds or causes any grievous Ixxlilv harm to any jier- 
sott, or shoots at any |>crson, or by drawing a trigger, or in any 
other manner, attempts to discharge any kind of loaded arms 
at any person.

Origin)—Sec. 241, Code of 1882; R.8.C. 1886, ch. 162, sec. 13.
Shooting with latent]—Where intent is nn ingredient of a crime 

it must lie shown by the prosecution, and it is error to direct the jury 
that the onus of proof to satisfy them that a gun was discharged acci
dentally was upon the accused ; the accused ought not to lie found guilty 
if he satisfies them that it is reasonably possible that he did not intend 
to do it. Per Channell, J., in B. v. Davies (1913), 8 Cr. App. R. 211. 
The maxim that the law presumes a man to intend the natural conse
quences of his arts refers only to his conscious arts, not to his mistakes. 
Ibid.

With intent to maim, disfigure or disable ”]—To maim is to injure 
any part of a man’s body which may render him, in fighting, less able 
to defend himself or to annoy his enemy. 1 Hawk., ch. 44, sec. 1 ; R. v. 
Sullivan (1841), C. & Mar. 209. To disfigure is to do some external 
injury which may detract from his personal appearance. To disable 
is to do something which creates a [lermanent disability and not merely 
a temporary injury. Archbold Cr. Plead. (1900), 807; R. v. Boyce 
(1824), 1 Mood. C.C. 29.

21
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With intent “ to do some other grievous bodily harm ”]—The intent 
may be inferred from the act committed. R. v. Le Dante, 2 Geldert ^ 
Oxley (Nil.) 401.

A person who tires a loaded pistol into a group of persons, not aiming 
nt any one in particular, but intending generally to do grievous bodily 
harm, and who hits one of them, may be convicted on an indictment 
charging him with shooting at the person lie has hit with intent to do 
grievous bodily harm to that person. R. v. Fretwell (1864), L. & C. 
443, 9 Cox C.C. 471.

An indictment charging the accused with wounding A. with intent 
to do him grievous bodily injury will lie supported by evidence that he 
intended to do grievous bodily harm to the man he wounded, and who, 
in fact was A., although the accused did not think that he was A., but 
somebody else. R. v. Stopford (1870), 11 Cox C.C. 643. It will also lie 
sufficient under this section that the defendant wounded, etc., any person 
with intent to inflict grievous bodily harm on a third person. R. v. 
Latimer (1886), 17 (j.H.D. 359, 16 Cox-W.^6

With intent to resist apprehension, etc.]—The apprehension or de
tainer which is the subject of the “intent to resist or prevent,” must 
have lieen a lawful apprehension or detainer. See as to justification of 
arrest or other detention, see. 23 et scq.

Unlawfully wounds or causes any grievous bodily harm]—Compare 
with sec. 242 (b).

An injury seriously interfering with health or comfort, although 
neither permanent nor endangering life, is sufficient. R. v. Ashman 
(1858), 1 F. k F. 88; R. v. Cox (1818), R. k R. 362.

As to matters of justification and excuse, see secs. 16-68.
Attempts to discharge loaded ana]—There may lie such an “at

tempt " where a revolver was drawn but the other person seized the 
offender and successfully resisted his efforts to shoot. R. v. Linneker 
[1906], 2 K.B. 99.

Verdict for any included lesser offence proved]—Code sec. 951.
Unlawfully inflicting grievous bodily harm]—Code sec. 274.
Unlawful wounding]—Code sec. 274.
Wounding with intent to murder]—See sec. 264.
Carrying offensive weapon without permit]—Code sec. 118.
Possessing revolver, etc., with intent to injure]—Code sec. 121.
Pointing revolver loaded or unloaded]—Code sec. 122.
Ambiguous or defective verdict]—Sec Code sec. 1004 et scq. as to 

passing sentence; R. v. Edmonstonc (1907), 15 O.L.R. 325, 13 Can. Cr. 
Cas. 125; Slanghenwhite v. The King, 35 S.C.R. 607, 9 Can. Cr. Cas. 
173, reversing R. v. Slaughcnwhite 37 N.S.R. 382, 9 Can. Cr. Cas. 53.

Suspended sentence]—Code sec. 1081 ; R. v. Pettipas (No. 2), 18 
Can. Cr. Cas. 74 (N.R.).
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MoHHdln*. Inllkllng grlnous kedll, harm.

274. Every oue is guilty of an indictable offence and liable 
to three years' imprisonment who unlawfully wounds or inflicts 
any grievous bodily harm upon any other person, either with or 
without any weapon or instrument.

Ortflisn]—Sec. 242, Code of 1892; K.8.C. 1886, eh. 162, sec. 14; 24-25 
Viet., Imp., eh. 100, sec. 20.

“ Unlawfully wounds"]—One reported decision would limit the appli
cation of the word “ unlawfully ” to the wounding and declare that if 
the charge bo for inflicting grievous bodily harm it need not be stated 
us having been done “unlawfully.” R. v. Treadwell, 5 Can. Cr. Cas. 
461. Such does not appear to be the correct reading of the section. 
The English Act from which it is taken uses the phrase “ unlawfully 
and maliciously wound or inflict any grievous bodily harm”; and under 
it the bodily harm must clearly have been unlawful and malicious.

Grievous bodily harm]—If under a well-grounded apprehension of 
personal injury by the defendant, anyone in escaping therefrom is phy
sically hurt, the defendant is guilty of inflicting grievous bodily harm. 
R. v. Beech (1912), 7 Cr. App. R. 197; R. v. Halliday (1889), 54 J.P. 
.112; 38 W.R. 256; R. v. Donovan, 4 Cox C.C. 399. The intention to do 
grievous bodily harm may be general without being directed particu
larly to the person injured. R. v. Frctwell, 33 L.J.M.C. 128.

The words “ grievous bodily harm ” have no technical meaning. In 
their natural sense, injuries which resulted in death would be included 
as well as those which did not result fatally. R. v. Union Colliery Co., 
7 B.C.R. 247, 3 Can. Cr. Gas. 523, same case in appeal, 31 8.C.R. 81; 
4 Can. Cr. Cas. 400. It is injury of greater degree than that embraced 
in the phrase " actual bodily harm ” ; R. v. Hostetter, 5 Terr. L.R. 363, 
7 Can. Cr. Cas. 221 ; but not necessarily of a permanent or dangerous 
character. R. v. Archibald, 4 Can. Cr. Cas. 159. It is an injury which 
seriously interferes with comfort or health. R. v. Archibald, 4 Can. Cr. 
Cas. 159; R. v. Ashman, 1 F. & F. 88; R. v. Clarence, 22 Q.B.D. 23; 
R. v. Martin, 8 Q.B.D. 54, 14 Cox C.C. 633.

Wounding officer, or person assisting, in execution of duty]—Code 
sec. 275.

Verdict for lesser offence proved]—Code sec. 951. A verdict for 
common assault may be received. R. v. Canwell, 11 Cox C.C. 263; R. v. 
Oliver, 30 L.J.M.C. 12; R. v. Yeadon, 9 Cox C.C. 91, L. & C. 81 ; R. v. 
Taylor L.R. 1 C.C.R. 194. But justices holding a preliminary enquiry 
for the greater offence without power of trial of same cannot without 
a fresh information assume to try .the charge as one of common assault 
over which they had summary jurisdiction. Miller v. Lee 25 A.R. 428, 
2 Can. Cr. Cas. 282; R. v. Lee, 2 Can. Cr. Cas. 233; Goodwin v. Hoffman, 
15 Can. Cr. Cas. 270.

323



15 <741. (KimInal Cuue (Paut VI)

Summary trial]—Code see. 7f3.
North-West Territories]—For special provisions as to trial, see 

N.W.T. Art, R.H.C. 1906, eh. 62, sees. 37-55.
Yukon Territory]—In the Yukon this offence is triable summarily 

without a jury. The Yukon Act, R.S.C. ch. 63, sec. 65.

Shooting at the King’s vessels. Wounding publie ohirer engaged 
In execution of duly.

275. Every one is guilty of an indictable offence and liable 
to fourteen -years’ imprisonment who wilfully.—

(a) shoots at any vessel belonging to His Majesty or in the
service of Canada ; or,

(b) maims or wounds any public officer engaged in the
execution of his duty or any person acting in aid of 
such officer.

Origin]—See. 243, Code of 1892; R.S.C. 1886, ch. 32, sec. 213, ch. 
34, sec. 99.

“ Maims ”]—Mayhem, or the maiming of persons, was probably at 
one time an offence at common law of the degree of felony; as the 
judgment was membrum pro membro. But this judgment afterwards 
went out of use; partly because the law of retaliation is at best an 
inadequate rule of punishment ; and partly because, upon a repetition 
of the offence, the punishment could not be repeated. The offence, 
l herofore, appears to have been considered, in latter times, as in the 
nature of an aggravated trespass and n misdemeanour of the highest 
kind. Coke Lit. 127a, Russell Crimes, vol. 1, p. 971.

A bodily hurt whereby a man is rendered less able in fighting, to 
defend himself or to annoy his adversary, is properly a maim at common 
law. Therefore, the cutting off, or disabling, or weakening a man’s 
hand or finger, or striking out his eyes or foretooth, or depriving him 
of those parts, the loss of which, in all animals, abates their courage, 
are held to In* maims; but the cutting off his ear, or nose, or the like, 
are not held to be maims at common law ; because they do not weaken 
a mun, but only disfigure him. In order -to found an indictment of 
mayhem the act must be done maliciously, though it matters not how 
sudden the occasion. 1 East P.C., c. 7, s. 1.

It is laid down that, by the common law, if a person maim himself in 
order to have a more specious pretence for asking charity, or to prevent 
his being impressed as a sailor, or enlisted as a soldier, lie may be 
indicted ; and, on conviction, fined and imprisoned. For as the life and 
memliers of every subject are under the safeguard and protection of 
the King; so they arc said to lie in manu régis, to the end that they 
may serve the King and country when occasion shall require. Co. Lit 
127<i.
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ll’ounding officer in mention of duty]—Where the ufflrer in not en
gaged in the exeeution of hi* iliitv nt the .time of the offenee, the 
eharge of wounding would eome under ter. 274. K. v. l)u|M>nt, ,1 Can. 
Or. Cas. 566 (Que.) ; R. v. Williams, 21 O.L.R. 4417. That aection would 
alao apply where the offenee waa the infliction of grievona laalilv harm 
and not a wounding.

“ Public officer " defined]—Code nee. 2, rnli-aee. (211).

Strangling, etc. with Intent, -tilling nareotie with Intent.

276. Every one is guilty of an indictable offence and liable 
to imprisonment for life and to Ite whipped, who with intent 
thereby to enable himself or any other person to commit, or with 
intent thereby to assist any other jierson in committing, any 
indictable offence,—

(«) by any means whatsoever, attempts to choke, suffocate 
or strangle any other |>eraon. or by any means cal
culated to choke, suffocate or strangle, attempts to 
render anv other |ieraon insensible, unconscious or 
incapable of resistance; or,

(fc) unlawfully applies or administers to, or causes to be 
taken by, or attempts to apply or administer to, or 
attempts or causes to la; administered to or taken by, 
any |ierson, any chloroform, laudanum, or other 
stu|iefving or overpowering drug, matter or thing.

Origin]—Sec. 244, Code of 1892 ; R.8.C. 1X86, ch. 162, sees. 15 and 16.
Attempt» to murder]—See see. 264.
Drugging with infest]—See sees. 216, 264, 276, 277, 278, 803-.106.
Punishment by whipping]—See sees. 80, 204, 276, 292, 29.1, 361, 202, 

446, 457, 1060.

Administering poison to endanger life.

277. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who unlawfully administers to, 
or causes to lie administered to or taken by any other person, any 
(toison or other destructive or noxious thing, so as thereby to 
endanger the life of such person, or so as thereby to inflict upon 
such person any grievous bodily harm.

Origin]—Sec. 245, Code of 1892; R.S.C. 1886, eh. 162, see. 17.
*' Administering "]—See note to see, 264.
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Any poison or other destructive or noxious thirifj]—Some drugs are 
noxious only when taken in large quantities; and it is doubtful whether 
the administering of a drug in so small a quantity as to lie incapable of 
doing harm although a larger quantity of the drug would be a poisonous 
«lose, is administering a “ poison.” R. v. Henuah (1877), 13 Cox C.C. 
.*47 ; R. v. Cramp (1880), 5 Q.B.IX 307, 14 Cox C.C. 401, 42 L.T. 442 
In the latter ease it is suggested that where the drug administered is a 
recognized ** poison ” it may lie that the offence is complete although 
the quantity administered is too small to be noxious.

If any grievous bodily harm is in fact inflicted, the offence comes 
under see. 277. Taller v. Come (1807), 10 Cox C.C. 640, 17 L.T. 140.

Drugging with intent]—See secs. 216, 264, 276, 277, 278, 303-306.

tdmlnlslerlng poison with Intent to Injure.
278. Every one is guilty of an indictable offence and liable 

to three years* imprisonment who unlawfully administers to. 
or causes to Ik* administered to or taken by, any other person 
any poison or other destructive or noxious thing, with intent 
to injure, aggrieve or annoy such person.

Origin]—Sec. 246, Code of 1892; R.8.C. 1886, ch. 162, sec. 18.
Intent to injure, aggrieve or annoy]—Where the defendant adminis

tered a drug to a woman and the jury found that it was administered 
with the intent to excite her sexual passion and desire, in order that the 
defendant might have connection with her, this was held to tie an admin
istering with intent to “ injure, aggrieve and annoy ” her. R. v. Wilkins 
(1861), L. & C. 89, 9 Cox C.C. 20, 31 L.J.M.C. 72; compare cases under 
sees. 303-305.

Drugging with intent]—Sec secs. 216, 264, 276, 277, 278, 303-306.

Causing bodily Injuries by explosives.
279. Every one is guilty of an indictable offence and liable 

lo imprisonment for life who unlawfully and by the explosion 
of an explosive substance burns, maims, disfigures, disables or 
docs any grievous bodily harm to any person.

Origin]—Rec. 247, Code of 1892; R.R.C. 1886, ch. 162, sec. 21; 
Offences against the Person Act, 32-33 Viet., Can., ch. 20, sec. 27 ; 24-25 
Viet., Imp., eh. 100, sec. 28.

Explosive apparatus and materials]—Bee definition of “ explosive 
substance ” in sec. 2, sub-sec. (14).

Search warrant]—Code secs. 628-631, 633, 635.
Other offences relating to explosives]—Rec Code secs. 111-114, 280. 

594, 633 ; and the Explosives Act, 4-5 Geo. V. Can., ch. 31.
Offence of inflicting grievous bodily harm]—Ree sec. 274.
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«'»**!■* expie ska with leleat le here. Seeding tiHHlm. 
Throwing H|ilmlir er dealrurlhe swbalanre.

280 Every one who unlawfully,—
(«I with intent to bum, maim, disfigure or disable any per

son, or to do some grievous bodily harm to any 
person, whether any bodily harm is efleeted or not.

( i) eauses any explosive subs ta nee to explode.
(ii) sends or delivers to, or eauses to lie taken or re- 

eeived bv, any person, any explosive substance, 
or any other dangerous or noxious thing,

( iii ) puts or lays at any place, or casts or throws at or 
ii|sin. or otherwise applies to, any person any 
corrosive fluid, or any destructive or explosive 
substance ; or,

(hi places or throws in, into, upon, against or near any 
building, ship or vessel, an explosive substance, with 
intent to do any liodily injury to any person, whether 
or not any explosion takes place and whether or not 
any Isalily injury is effected ;

is guilty of an indictable offence and liable, in cases within 
paragraph («1 of this section, to imprisonment for life, and in 
eases within paragraph (6) of this section to fourteen years’ 
imprisonment.

Origin]—See. 248, Code of 1892 ; R.S.C. 1886, eh. 162, secs. 22 and 23 : 
Offenses against the Person Art, 32-33 Viet., Can., «*. 20, sees. 28 and 29; 
24-25 Viet., Imp., eh. 100, sees. 29 and 30.

Erplatirf agparatut and material]— See definition of " explosive 
sutistanee " in see, 2, suli-see. (14).

Search trorronf]—See Code sees. 628-631, 633, 635.
Offence» relating to ejplnnret]—Code sees. 111-114, 279, 280, 63.1 ; the 

Explosives Act, 4-5 Geo. V, Can., ch. 31.
Throwing eorronire fluid]—Unless the contrary lie proved the intention 

will lie evidenced hv the act; R. v. Rhenwick Williams (1790), 1 Ivcaeli 
533; and the question of intent is for the jury. R. v. Saunders, 14 Cox 

iC.C. 180.
Throwing oil of vitriol in a person's face has been held not to Is- n 

•“ wounding," R. v. Murrow (1835), 1 Mood. C.C. 456.
Throwing deitmotire or explonve subttanoe]— In an English ease in 

4887, it was held that boiling water was not included in this phrase. 
R. v. Martin, 62 L.T.N. 372; but see R. v. Crawford, 2 C. & K. 129. 

Wilful damage to property]—Code see. 509, et trq.
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selling spring guns nml mnn Imp*. Permitting Hie *nme In he
i»t ilium

281. Every one is guilty of an indictable offence and liable 
to five years’ imprisonment who sets or places, or causes to lie 
set or placed, any spring-gun, man-trap, or other engine cal
culated to destroy human life or inflict grievous hodilv harm, 
with the intent that the same or whereby the same may destroy, 
or inflict grievous liodily harm upon, any trespasser or other 
(terson coming in contact therewith.

2. Every one who knowingly and wilfully jiermits any such 
spring-gun, man-trap or other engine which has lieen set or 
placed by some other person, in any place which is in, or after
wards comes into, his jwissession or occupation, to continue so 
set or placed shall lie dconns! to have set or placed such gun, 
trap or engine w ith such intent as aforesaid.

3. This section does not extend to any gin or trap usually 
set or placed with the intent of destroying vermin or noxious 
animals.

Origin]—See. 249, Code of 1892, R.H.C. 1886, ch. 162, sec. 24; 32-83 
Viet., Can., ch. 20, sec. 30; 24-25 Viet., Imp., ch. 100, ses:. 31.

Intent to harm persons]—A similar provision in the English statute
7 and 8 Geo. IV, ch, 18, was held not to lie applicable to the setting of 
dog-spears on a man's own land with no intention to harm human beings 
and without having brought aUiut such a result. Jordin v. Crump (1841),
8 M. i W. 782, 11 L.J. Ex. 74.

If death is caused by unlawfully setting a spring-gun, the person 
setting it is guilty of manslaughter. R. v. Heaton (1806), 60 J.P. 508.

Endangering safely of railway traflie.
282 Every one is guilty of an indictable offence and liable 

to imprisonment for life who unlawfully,—
(o) with intent to injure or to endanger the safety of any 

person travelling or lieing u|>on any railway,
(i) puts or throws u|>on or across such railway any

wood, stone, or other matter or thing,
(ii) takes up, removes or displaces any rail, railway

switch, sleeper or other matter or thing Itelong- 
ing to such railway, or injures or destroys any 
track, bridge or fence of such railway, or any 
portion thereof,
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(iii) turn*, move's or divert* any point or otitvr 
madtinory belonging to such railway,

(iv) makes or shows, hides or removes any signal or
light upon or near to such railway,

(v) does or causes to be done any other matter or thing
with such intent; or,

(6) throws, or causes to fall or strike at, against, into or 
upon any engine, tender, carriage or truck used and 
in motion upon any railway, any wood, stone or other 
matter or thing, with intent to injure or endanger 
the safety of any |H>rson being in or upon such en
gine, tender, carriage or truck, or in or upon any 
other engine, tender, carriage or truck of any train 
of which such first mentioned engine, tender, carriage 
or truck forms part.

Origin]—See. 250, Code of 1892 ; tt. H. 1886, eh. 162, rocs. 25 and 26; 
32-33 Viet., Can., eh. 20, sock. .11 and 32 ; 24-25 Viet., Imp., eh. 100, secs. 
32 and 33.

Any railway)—The corresponding English Act, 24-25 Viet., eh. 97, 
secs. 35-57, has linen held to apply to both public and private railways; 
O’Gorman v. Sweet (1890), 54 J.P. 663 ; and to railways not yet opened 
for regular t raffle, but in use for the conveyance of workmen and mater
ials. R. v. Bradford (I860), Bell C.C. 268, and see R. v. Bowray, 10 
Jur. 211.

Endangering per tons on railways]—Sec. 282 deals with the offence 
where the danger is intentionally caused ; and sec. 283 where there is an 
unlawful act or a wilful omission or neglect of duty, but the intent 
set out in s<*c. 282 is not charged.

An acquittal under this section will not bar an indictment under 
sec. 283, for wantonly endangering the safety of persons on railways. 
R. v. Gilmore (1882), 15 Cox C.C. 85.

Cumulative charge]—Several acts of obstruction charged against the 
same accused and continuing for several weeks may lie treated as one 
continuing offence at the option of the prosecution, and a conviction on 
an indictment so treated would lie an answer to a fresh indictment for 
any of aüch acts of which evidence was given by the prosecution. R. v. 
Michaud, 17 Can. Cr. Cas. 86. If not treated as one offence, the court 
has a discretion to order a separate trial. Ibid. ; Code sec. 857.

Mischief to railway property]—See secs. 510 (A), 517-519.
Extradition]—Under the Extradition Convention of 1901 with the 

U.S.A., “ wilful and unlawful destruction or obstruction of railroads 
which endangers human life,” is an extraditable crime.
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Wu(oul) endangering safely of perweas on railwijn.

283. Every one in guilty of an indictable offence ami liable 
to two yearn’ imprisonment who, by any unlawful act, or by any 
wilful omission or neglect of duty, endangers or causes to be 
endangered the safety of any |>erson conveyed or lieing in or 
u|K)ii a railway, or aids or assists therein.

Oiigin]—Sec. 251, Code of 1892; H.8.C. 188(1, eh. 1(12, sec. 27.
Charge laid under repealed clause of Jlailway Act\—In R. v. Corrigan, 

the defendant was prosecuted liefore a police magistrate for a breach of 
the provisions of s. 415 of the Railway Act of Canada, R.8.C. 190(1, c. .17, 
and on the evidence was found guilty of the offence as charged. No 
amendment was asked for, and a conviction was recorded on the charge 
as laid. Sulwequentlv the magistrate discovered that s. 415 had been 
rejtealed, and he thereupon reserved for the opinion of the Court of 
Appeal the question whether the conviction should Ik* allowed to stand 
as for an offence under sec. 283 of the Criminal Code:—Held, that the 
conviction could not be sustained under a different statute. R. v. Corri
gan, 20 O.L.R. 99, 15 Can. Cr. Cas. 310.

Causing bodily Injury by unlawful art or omission of duty.

284. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, by any unlawful act, or by 
doing negligently or omitting to do any act which it is bis duty 
to do, causes grievous bodily injury to any other |K*rsoti.

Origin]— 8ec. 252, Code of 1892; R.8.C. 1886, eh. 162, sec 33.
Neglect of duty resulting in bodily harm to another]—The duty may 

arise from contract or lie imposed bv statute or common law. Certain 
duties are imposed by the Code itself, for example see secs. 247 and 248. 
The latter inqioses a legal duty as regards the criminal law to do an 
act which he undertakes to do, if omission to do it is or may be dangerous 
to life, and if the omission causes bodily injury he may be prosecuted 
under sec. 284 subject to any defence of lawful excuse which may arise 
under sec. 248, and see sec. 16 as to “ justification and excuse.”

An acquittal on a charge of manslaughter is not a bar to a charge 
of inflicting grievous bodily injury based upon the same circumstances. 
R. v. Hhea, 14 Can. Cr. Cas. 319; Code sec. 274.

The expression “ grievous bodily injury ” includes injuries imme
diately resulting in death, and as a corporation is not amenable to a 
tdiarge of manslaughter, the death is as to it a circumstance in aggra 
cation of the crime, and does not enlarge the nature of the offence. 
R. v. Union Colliery Co. (1900), 7 B.C.R. 247, 3 Can Cr. Cas. 523; 
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affirmed tub-nom., Union Colliery v. The Queen (1900), 4 Can. Cr. Cas. 
400, 31 Can. 8.C.R. 81.

Liability of corporations]—By sec. 2, sub-sec. (13) the term “ every 
one ” includes corporations in relation to such things as they are capable 
of doing. Sec. 284 embraces such an offence. Union Colliery v. The 
Queen, 31 Can. 8.C.R. 81.

Punishment where corporation defendant]—It is said that sec. 284 
does not extend the criminal responsibility of corporations beyond what 
it was at common law ; R. v. Great West Laundry Co., 3 Can. Cr. Cas. 
514, 13 Man. L.R. 66. The common law punishment of a fine is to lie 
imposed on a corporation convicted under sec. 284. See Union Colliery 
Co. v. The Queen, 4 Can. Cr. Cas. 400, 31 Can. S.C.R. 81; R. v. Toronto 
Railway Co., 10 O.L.R. 26, 10 Can. Cr. Cas. 106; Code secs. 920 and 1029.

Injuring persons by furious drhlng.

285. Kvvrv one is guilty of an indictable offence and liable 
lo two years’ imprisonment who, having the charge of any car
riage or motor vehicle, automobile or other vehicle, by wanton or 
furious driving, or racing or other wilful misconduct, or by 
wilful neglect, does or causes to be done any bodily harm to any 
jierson.

Origin]—Sec. 253, Code of 1892; R.S.C. 1886, ch. 162, sec. 28; 
Offences against the Person Act 1861, Imp., sec. 35.

Furious dririnflf]—A bicycle is a u vehicle ” under this section. R. v. 
Parker, 59 J.P. 793. Furious riding on horseback seems to come under 
see. 284 rather than 285, where injury is done to another person.

Misconduct or neglect in motoring]—Driving at an excessive spwd 
with knowledge of defects in the brakes or other mechanism of an 
automobile which would make it impossible to stop the car promptly, 
is in itself evidence that the act was wanton. R. v. Scagcr, 15 Can. Cr. 
Cas. 483.

An acquittal on a charge of manslaughter is not a bar to a charge 
of inflicting bodily harm based upon the same circumstances. R. v. 8hen, 
14 Can. Cr. Cas. 319.

Wilful misconduct means misconduct to which the will is a party; 
something opposed to accident or negligence ; the “misconduct” not the 
conduct must be wilful. It occurs where the person guilty of it knows 
that mischief will result from it, and also where the act is done under 
the supposition that it might be mischievous and with an indifference 
to his duty to ascertain whether it was mischievous or not. Lewis v. 
Great Western Ry. Co., 3 Q.B.D. 195, 47 L.J.Q.B. 131, at 206; R. v. 
Monahan, 11 Cox C.C. 608, 23 L.T. 168; R. v. Holroyd, 2 M. & R. 339; 
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Early v. Canadian Northern By., 8 Sank. L.R. 27, 8 W.W.R. 48Ü; 
Anderson v. Canadian Northern Rv. [1917] 3 W.W.R. 143. Compare sec. 
509 as to reckless mischief.

Verdict for an attempt]—There may be a verdict for the lesser 
offence of an attempt to cause a grievous bodily injury if the evidence 
warrants it. Code sec. 949; R. v. McCarthy (1917), 41 O.L.R. 153, 29 
Can. Cr. Cas. 448. An attempt implies an intent ; Code sec. 72 ; but 
intending to commit an offence is not the same as attempting to com
mit it. R. v. McCarthy, supra ; R. v. McPherson, Dears. & B. 197. It 
is open to the jury to l»elieve any part of any evidence and disbelieve 
any other part; they may therefore find that there was an intent, and 
with that intent an act done looking to the commission of the 
offence, which act failed of effect. R. v. McCarthy, supra. So where 
the grievous bodily injury resulted from the second or third of three 
collisions closely following one another, the jury may find the attempt 
in respect of the first collision and at the same time conclude that the 
other collisions were unexp<*eted and accidental. R. v. McCarthy, supra.

Ualdllfy of ilrlier of ear for failure to stop after accident happen».

285 x. Whenever, owing to the presence of a motor ear oil 
the highway, an accident has occurred to any person or to any 
horse or vehicle in charge of any |>erson, any person driving the 
motor car shall Ik* liable on summary conviction to a fine not 
exceeding fifty dollars and costs or to imprisonment for a term 
not exceeding thirty days if he fails to stop his car and, with 
intent to escape liability either civil or criminal, drives on with
out tendering assistance and giving his name and address.

Origin]—Cun. Htat. 1910, ch. 13, sec. 2.
Motor ear and automobile off nice*]—The owner of a motor car who 

is sitting next to a driver who proceeds at a dangerous speed is taken 
to be aware of the dangerous sjieed and may Ik* held to lie guilty of 
aliening a violation of the law. DuCros v. Lambourne (1906), 22 
T.L.R. 3. And under the Motor Car Act (Imp.) in Provincial Motor 
Cab Co. v. Dunning [1909], 2 K.B. 599, it was held that the vehicle 
owner could be convicted under that Act if the vehicle had been sent 
out by persons for whom he was responsible, in a condition which did 
not comply with the law.

For other offences relating to the operation of motor cars, see the 
various provincial statutes.

Paying damages and costs to person aggrieved]—Bee sec. 729.
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I sing motor car without owner's consent.
285n. Every one who takes or cause* to l>e taken from a 

garage, stable, stand, or oilier building or place, any automobile 
or motor ear with intent to operate or drive or use or cause or 
jiermit the same to la- o|>erated or driven or used without the 
consent of the owner shall lie liable, on summary conviction, to 
a fine not exceeding five hundred dollars and mats or to imprison
ment for any term not exceeding twelve months, or to Isitli line 
and imprisonment.

Origin]—11*10 Can. Slat., eli. U; 1916 Can. Slat., ch. 16.
Fnlawfnl ate of motor ear]—The marginal note to the official text 

of this section introduced into the Code by the amendment 9-10 Kdw. 
VII, ch. 11, and since amended by increasing the penalty (Can. Hint.. 
1918, ch. 16), is erroneous in referring to this offence as “theft of 
motor car." Hirschman v. Heal (1916), 38 O.L.R. 40, 11 O.W.N. 83, 
28 Can. Cr. Cas. 319, reversing 37 O.L.R. 529, 10 O.W.N. 411. The 
offence is not theft but a minor offence, and the marginal note cannot 
change the effect of the text of the enactment. Hirschman v. Heal, 
supra ; Attorney tleneral v. Great Eastern By., 11 Ch. D. 449, at 460, 
461, 465. The Federal Parliament has made no special enactment as to 
the force, if any, to Is1 given to marginal notes in the statutes, although 
it has made the preamble of every Act a part thereof “ intended to 
assist in explaining the pur|sirt and object of the Act." H.H.C. 1906, 
ch. 1, sec. 14.

Hoc. 285b is not an amendment of the larceny or theft part of the 
Code, but an addition to n section dealing with injury caused by negli
gent driving of carriages and motor vehicles; and there is nothing to 
indicate that Parliament intended the new offence to Jie " a theft." 
Hirschman v. Beal, supra, per Riddell, J.

Palling damage and rotU to person aggrieved]—On' sec. 729.

Impeding shipwrecked person.—Impeding person assisting.
286. Every one is guilty of an indictable offence and liable 

to seven years’ imprisonment,—
(a) who prevents or impedes, or endeavours to prevent or 

impede, any shipwrecked person in his endeavour to 
save his life; or,

(l>) who without reasonable cause prevents or ini|iede*, or 
endeavours to prevent or im|s>de, any |terson in lii« 
endeavour to save the life of any shipwrecked person.

Origin]—See. 254. Code of 1892; R.8.0. 1886, ch. 81, sec. 36.
Shifmmclrd person]—See sec. 2 (33).
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l.eailng hoir !■ le# unguarded. Leering unused mine Unguarded. 
Neglect to make Inelouure after eonrletlon. Manslaughter In 
neglect to guard hole.

287. Every one is guilty of an offence and liable, on sum- 
nmry conviction, to a fine or imprisonment with or without hard 
labour, or both, who,—

(а) cuts or makes, or causes to be cut or made, any hole,
opening, aperture or place, of sufficient size or area 
to endanger human life, through the ice on any navi
gable or other water open to or frequented by the 
public, and leaves such hole, opening, aperture or 
place, while it is in a state dangerous to human life, 
whether the same is frozen over or not, uninclosed 
by bushes or trees or unguarded by a guard or fence, 
of sufficient height and strength to prevent any per
son from accidentally riding, driving, walking, skat
ing or falling therein ; or,

(б) being the owner, manager or superintendent of any
abandoned or unused mine or quarry or property 
upon or in which there is any excavation of a suffi
cient area and depth to endanger human life, leaves 
the same unguarded and uninclosed by a guard or 
fence of sufficient height and strength to prevent 
any person from accidentally riding, driving, walking 
or falling therein ; or,

(c) omits within five days after conviction of any such 
offence to so guard or inclose the same or to con
struct around or over such exposed opening or exca
vation a guard or fence of such height and strength.

2. Every one whose duty it is to guard such hole, opening. 
n|ierture, or place, is guilty of manslaughter if any person tones 
his life by accidentally falling therein while the same is so 
unguarded or uninelosed.

Origin]— Sec. 255, Code of 1892; R.R.C. 188(1, eh. 162, sees. 29, 50, 
31, 32.

Patiiatr danuiflrs and conta to person aggrieved]—Sec see. 729.

Sending uaseaworthy ships to sea.
288. Every one is guilty of an indictable offence and liable 

to five years’ imprisonment who sends, or attempts to send, or
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is a party to sending, a slop registered in Canada to sea, or on 
a voyage on any of the inland waters of Canada, or on a voyage 
from any port or place on the inland waters of Canada to any 
j>ort or place on the inland waters of the United States, or on 
a voyage from any port or place o > the inland waters of the 
United States to any port or pis on the inland waters of 
Canada in such an unseaworthy state, by reason of overloading 
or underloading or improper loading, or by reason of being in
sufficiently manned, or from any other cause, that the life of any 
|HTson is likely to be endangered thereby, unless he proves that 
he used all reasonable means to ensure her being sent to sea or 
on such voyage in a seaworthy state, or that her going to sea or on 
such voyage in such unseaworthy state, was, under the circum
stances, reasonable and justifiable.

Origin]—Sec. 256, Code of 1892; 52 Viet., Can., ch. 22, sec. 3, as 
amended by 56 Viet., ch. 32; and compare sec. 457 of the Merchant 
Shipping Act 1894 (Imp.).

Prrlimiiwrj/]—No person shall tie prosecuted for any offence under 
this section without the consent of the Minister of Marine and Fisheries; 
sec. 595; but a count is not to tie quashed for omitting to state this 
consent. Code sec. 855, sub-see, (h).

I nking niiseaworth) ship In sea.

289 Kvery one is guilty of an indictable offence and liable 
to five years' imprisonment who, lining the master of a ship 
registered in Canada, knowingly takes such ship to sea, or on 
a voyage on any of the inland waters of Canada, or on a voyage 
front any port or place on the inland waters of Canada to any 
[tort or place on the inland waters of the United States, or on 
a voyage from any port or place in the United States to any 
|sirt or place on the inland waters of Canada, in such an unsea
worthy state', by reason of overloading or underloading or im
proper loading, or by reason of being insufficiently manned, or 
front any other cause, that the life of any person is likely to ls- 
endangered thereby, unless he proves that her going to sea or on 
such vovage in such unseaworthv state was, under the cirettm 
stances, reasonable and justifiable.

Origin)—Sec. 257, Code of 1892; 52 Viet., Can., ch. 22, sec. 3; com 
pare sec. 457 of the Merchant Shipping Ant 1894 (Imp.).
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Assaults.
Deliiltl#» of üHHMelt.

290. An assault is the art of intentionally applying force to 
the person of another, directly or indirectly, or attempting or 
threatening, by any act or gesture, to apply force to the person 
of another, if the person making the threat has, or causes the 
other to believe, upon reasonable grounds, that he has present 
ability to effect his pur|>osc, and in either cast», without the con
sent of the other or with such consent, if it is obtained by fraud.

Origin]— Sec. 258, Code pf 1892.
What constitutes an assault]—“ The first principle which runs 

through the whole law on this subject is that any interference whatever 
with the person of another, or with his personal liliertv, requires special 
justification.” Stephen’s Crim. Law, 109; and see Le Clerc v. Marti, 
ft Oml Ci Cm. Iff qm

A party defendant to a civil action, was met in the street by the 
accused, who, acting on liehalf of the solicitor to the plaintiff in the 
action, tendered to such defendant an order for discovery which had 
l>een made in the action. The defendant declined to accept the docu
ment, whereupon the accused thrust it into the inner fold of the de
fendant’s coat, which was unbuttoned at the time, and as the defendant 
opened his coat the document fell on the street, where he left it. An 
information was preferred by the defendant against the process server 
for assault in so .touching him, and it was held in of the justices’
conviction that the accused was entitled to serve the document on the 
defendant personally, and that as there was no evidence that the accused 
had touched the respondent further than was necessary to bring the 
document home to him, the justices were wrong in convicting the 
appellant. Rose v. Kempthorne. 27 Times L.R. 1.32.

Provocative words will not ordinarily justify an assault though they 
may mitigate the punishment. Evans v. Rradburn (1915), 9 W.W.R. 
281, 32 W.L.R. 585 (Alta.); Slater v. Watts, 16 B.C.R. 36 (B.C.).

But as an assault may, under sec. 290, Ik? based upon a threat, by 
“ any act or gesture,” to apply force, the person unlawfully assaulted 
may be able to justify force used to repel the assault if he is under 
a reasonable apprehension of grievous bodily harm, and the force he 
uses is not meant to cause grievous bodily harm, nor is it more than is 
necessary for the purpose of self-defence. Code secs. 16 and 53.

Ho also if the assault by threat to apply force where there is a present 
ability to do so (Code sec. 290) ia accompanied with insult (Code sec. 
55), the person assaulted, or any one under whose protection he or she 
is, may justify force in defence, if no more force is used than is neces
sary to prevent such assault, or the repetition of it. Code sec. 55. But
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the person repelling the insulting assault is to do no more hurt than 
is proportionate to the insult which the force he used was intended to 
prevent. Code sees. Id and 55.

The threats which constitute an assault must l>e accompanied by 
acts positively evidencing an intent to carry them out; and be not 
mere expressions of an intention to do something upon the hypothesis 
of something happening which may never occur. Pockett v. Pool (1896),
11 Man. R. 275, 286, per Killam, J.

A blow struck in anger or which is likely or which is intended to
do corporal hurt, is an assault, but a blow struck in sport and not
likely, nor Intended, to cause bodily harm, is not an assault. R. v. 
Buchanan (1898), 12 Man. R. 190, 1 Can. Cr. Cas. 442, citing R. v. Coney, 
s Q.B.D. 534.

An assault lteing a breach of the peace and unlawful, the consent
of the person struck to engage in a fight entered into in a spirit of
hostility and anger, does not excuse the other. R. v. Buchanan (1898),
12 Man. R. 190, 1 Can. Cr. Cas. 442.

Any person may interfere to prevent a breach of the peace, and 
he may proceed to any extremity which may be necessary to effect that 
object; commencing, of course, with a request to the offender to desist, 
then, if he refuses, gently laying hands on him to restrain him: ami 
if he still resist, then with force compelling him to submit. Ex parte 
Kane, R. v. Hhaw, 26 Can. Cr. Cas. 150 (N.B.). But in every case 
upon summary conviction, it is a question for the justice whether or no 
the degree of force actually used was necessary for the object which 
renders it legitimate; if there be any excess, it will 1hi an assault. The 
slightest imposition of the hands, if not justified, is an assault; and 
the necessity for a greater or less degree of violence depends on the 
circumstances of the case, to be judged by the magistrate. Ex parte 
Kane, supra.

The pointing of a loaded rifle at a person within shooting distance 
is an assault; R. v. Cronan, 24 U.C.C.P. 106; R. v. Chartrand (1912), 
2 W.W.R. 773; ami a conviction for assault may be supported under a 
clinrge for the greater offence of shooting with intent. R. v. Chartrand 
(1912), 2 W.W.R. 77.3, 21 W.L.R. 850, 20 Can. Cr. Cas. 116 (Bask.).

Interfering to prevent breach of the peace]—See secs. 46, 47, 648.
Common assault |—Code sees. 291, 709, 732-740.
When trespasser's resistance of removal deemed an assault]—See 

sec. 61.
Assault provoked bp entry on lands against person in peaceable pos

session]—See sec. 62.
Assaulting and beating female]—Code sec. 292, 777, 778, 784.
Aggravated assaults]—Code sec. 296, 732, 1046.
Indecent assaults]—Code secs. 292-294, 773 (d)f 781, 784.
Assault with intent to rob]—Code secs. 446 and 448.
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Attempts to murder]—Code see. 264.
Assaulting officer engaged in execution of his duty]—Code seen. 

296 (5), 77.3 (#), 781.
Causing bodily harm by assault or otherwise]—Code sees. 264, 27."., 

274, 279, 280, 281, 284, 285, 295.
Wounding]—Code secs. 264 (*), 273, 274, 275 (à), 773 (e).
Assault with intent to commit indictable offence]—Code see. 296, 777.

Penalty for common assault
291. Every one who commit* a common assault is guilty <»l 

an indictable offence and liable, if convicted upon an indict 
ment, to one year’s imprisonment, or to a fine not exceeding one 
hundred dollars, and on summary conviction to a fine not exceed 
ing twenty dollars and costs, or to two months’ imprisonment, 
with or without hard labour.

Origin]—Code of 1892, sec. 265; R.8.C. 1886, ch. 162, sec. .36.
Assault defined]—Code sec. 290.
Fine in lieu of imprisonment]—Code sec. 1035 makes a general pro 

vision for imposing a fine in lieu of imprisonment ; hut as to the offence of 
common assault it is to be construed as subject to the specific limitation 
in amount to $100 as the alternative of the authorised term of imprison 
ment. R. v. Johnson (191.3), 24 W.L.R. 468, 21 Can. Cr. Cas. 215.

“ On summary conviction ... to two months' imprisonment.*']
If the month of February would come within the term of the sentei... .
care should lie taken that the imprisonment imposed does not exceed tin- 
two months' limit, as might happen on a sentence for sixty days. R. \ 
Brindley, 12 Can. Cr. Cas. 170, 173 (N.8.); R. v. Gavin, 30 N.8.R. 162. 
1 Can. Cr. Cas. 59; Halifax v. Clusen, 18 N.8.R. 521. If hard labour 
is to be included in the summary conviction it must have been regu 
larly imposed and included in the minute of conviction, if any. Er parti 
Carmichael, 8 Can. Cr. Cas. 19 (N.8.).

Summary conviction proceedings excluded if title to land in ques
tion]—Code sec. 709.

“ Summary conviction " and “ summary trial ” jurisdiction in 
assault]—A justice proceeding under Part XV (summary conviction), 
may send the case up for trial instead of himself disposing of it, if he 
finds the assault complained of to have been more than a common 
assault triable under Part XV, Code see. 732. 8o if the assault was 
accompanied by an attempt to commit some other indictable offence, or 
if the justice is of opinion that from any other circumstances the caw- 
should not be disposed of under Part XV, ho shall abstain from dealing 
with it under that Part. Code sec. 732. If the justice is a magistral.- 
having the power to summarily try under Part XVI, he may, of course, 
proceed to try the special classes of assault referred to in sec. 773, in 
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the manner applicable thereto (see Code secs. 776, 781). Other classes 
of assault within the jurisdiction in On^prio of the Court of General 
Sessions would be triable under secs. 777 and 778 by a magistrate having 
extended jurisdiction under sec. 777. But in any case under Part XVI, 
if it appears to the magistrate that the offence is one which, owing to 
a previous conviction of the person charged, or from any other circum
stances, ought to be made, the subject of prosecution by indictment 
rather than to be disposed of summarily, the magistrate may, before 
the accused person has made his defence, decide not to adjudicate sum
marily upon the case. Code sec. 784. A previous conviction of the 
accused is not, however a bar to the magistrate holding a summary 
trial for assault, if he sees fit to do so. Code sec. 784.

If the jurisdiction is exercised under Part XV (summary convic
tions), a fine may be imposed carrying with it the penalty of imprison
ment for non-payment for which sec. 739 provides, although the term 
may be in excess of the limit of two months' imprisonment which might 
have I ►ecu imposed as a punishment of first instance. R. v. Hawes, 6 
Can. Cr. Cas. 238. If the proceedings are under the extended jurisdic
tion of magistrates under sec. 777 (summary trials), the like punish 
ment may be imposed as upon indictment, Code see. 777 ; R. v. Hawes, 
supra; R. v. Coolen, 36 N.8.R. 510, 7 Can. Cr. Cas. 522.

On the summary trial under sec. 777 of concurrent charges of 
assault and pointing a fire-arm, the magistrate, after hearing the nssault 
case, reserved judgment to take up the second charge, but no further 
evidence then lieing adduced except the examination of the defendant, 
the magistrate dismissed the second charge ami entered a conviction 
upon the charge of assault. There is no presumption under such circum
stances that the intermixing of the trials has prejudiced the accused, 
and the conviction should be sustained unless such prejudice is clearly 
shown. R. v. Reid, 12 Can. Cr. Cas. 352.

A justice holding a preliminary enquiry on a charge of assault with 
intent cannot even with the consent of the prosecutor give himself juris 
diction to try the case as for a common assault and so transfer a pre
liminary enquiry into a summary proceeding upon the one information. 
Goodwin v. Hoffman, 15 Can. Cr. Cas. 270. A new information or com 
plaint should lie laid, and proceedings should be ltegun de novo in mqieol 
thereof and carried on in conformity with Part XV dealing with sum 
mary conviction procedure.

When din posai under Part X V is a release from further proceedings, 
civil or criminal]—Code sec. 734.

IHscretum to discharge from summary conviction on paying damages 
and costs to person aggrieved]—See sec. 729.

Costs on summary conviction under Part XV]—See secs. 735, 737, 
738.

Recovery of costs on an indictment for assault]—See secs. 1044, 10441. 
1047.
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Recognizance to keep the peace]—In a summary hearing under Part
XV, the justice on finding the accused guilty may require him to find 
sureties to keep the peace. Code sec. 748. This may be done in addi
tion to or in lieu of any other sentence. See. 748. Similarly there is 
power, under secs. 1058 and 1059, to require recognizances in addition 
to any sentence imposed on a summary trial by a magistrate under Part
XVI, or by a court of criminal jurisdiction. As to estreat, see sec. 
1094; K. v. Walker, 2.1 Can. Cr. Cas. 179.

Fresh information before another magistrate after prohibition of 
trial by first magistrate)—Ksr parte Peck (No. 2), 39 N.B.R. 274, 16 
Can. Cr. Cas. 49.

Indecent assault on female.—Consent procured by fraud. Assault* 
on females.

292. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment, and to be whipped, who.—

(a) indecently assaults any female ; or,
(b) does anything to any female by her consent which out

for such consent would lie an indecent assault, if 
such consent is obtained by false and fraudulent 
representations as to the nature and quality of the 
act.

(r) assault* and heat* his wife or any other female and 
thereby occasions her actual Imdilv harm.

Origin]—Sec. 259, Code of 1892 ; 53 Viet., Can., eh. 37, sec. 12.
“ Indecently assaults ”]—The circumstances may make the assault 

an indecent one where accompanied by an immoral proposal ; it is not 
essential that the act constituting the assault should lie in its nature 
indecent. B. v. Louie Chong (1914), 32 O.L.B. 66, 23 Can. Cr. Cas. 
250, 7 O.W.N. 84.

Complaint of prosecutrix1—The complaint of a girl of tender years 
may be proved in evidence although made in answer to interrogations 
if the latter were not of a leading or suggestive character. R. v. 
Nil—r, II Can. Or. Om. SU, M o.l.r. WL

Lapse of time in making a complaint might lie very serious in the 
case of a person of more mature years, where the question of consent 
was involved, but in the case of a child of six years it must lie regarded 
in a very different light. R. v. McGivney (1914), 5 W.W.R. 1181, 19 
n.C.R. 22, 26 W.L.R. 602, 22 Can. Cr. Cas. 222.

In Regina v. Gut bridge, 9 C. & P. 472, in which the prosecutrix did 
not go into the witness box, the evidence of complaints made by her 
recently after the outrage was rejected by Baron Parke, as such evidence 
is received as confirmatory evidence only. So also the complaint of a
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child under five years of age who was not a witness, was rejected as 
direct proof. R. v. McMillan (1916), 9 W.W.R. 1181.

What is the first reasonable opportunity after the commission of n 
sexual offence for the prosecutrix to make a complaint so as to make 
the evidence of the person to whom the complaint is made admissible in 
proof of consistency of conduct on the part of the prosecutrix, must 
depend on the circumstances of each case; an early complaint is not 
necessarily excluded because there had l>een a previous complaint to 
another person. R. v. Lee (1911), 7 Or. App. R. 31; Hopkinson v. 
Perdue, 8 O.L.R. 228, 8 Can. Cr. Cas. 286; R. v. Smith, 9 Can. Cr. Cas 
21 (HA.); R. v. Barron, 9 Can. Cr. Cas. 196 (N.8.) ; R. v. Lillyman 
[1896] 2 Q.B. 167; R. v. Christie [1914] A.C. 545, 556, 567 (H.L.).

A statement, to a third party, although not in the presence of the 
accused, may be given in evidence, provided it is shown to have been 
made at the first opportunity which reasonably offered itself after the 
commission of the offence, and that it has not lieen elicited by questions 
of a leading and inducing or intimidating nature. R. v. Hpuzzum, 12
B. C.R. 291, 12 Can. Cr. Cas. 287; R. v. Mctlivney (1914), 5 W.W.R 
1181, 26 W.L.R. 602, 22 Can. Cr. Cas. 222, 19 B.C.R. 22. The e should 
In* no suggestion in the questions of the identity of the person to be 
blamed; it should Is* left for the complainant to say who the party 
was, or if the name was not known to give a description of the party. 
See R. v. MeGivney (1914), 5 W.W.R. 1181, 19 B.C.R. 22; R. v. Iman 
Din, 15 B.C.R. 476, 18 Can. Cr. Cas. 82; R. v. Bowes, 15 Can. Cr. Cas. 
326; R. v. Osborne [19051 1 K.B. 551.

Consent of child under fourteen no defence to indecent assault]— 
Code sec. 204; R. v. McGavaran, 6 Cox C.C. 64. The consent may, 
however, negative a charge of common assault unless the consent was 
obtained by fraud. Code sec. 290.

Corroboration of child's testimony when not under oath]—Where the 
charge is indecent assault under sec. 292 and the girl in respect of 
whom the offence is charged to have lieon committed is under fourteen, 
she or any other child of tender years who is tendered as a witness may 
be allowed to give testimony not under oath if she does not understand 
the nature of an oath, Code sec. 1003. But the testimony so given 
without oath, must be corroborated “by some other material evidence 
in support thereof implicating tin- accused." Code sec. 1003, sub-sec. 
(2); compare sec. 16 of the Canada Evidence Act, R.8.C. 1906, ch. 145, 
sec. 16.

In Rex v. Burr (1906), 13 O.L.R., at p. 486, 8 O.W.R. 703, Moss.
C. J.O., in dealing with the question of corroborative evidence “impli
cating the accused,” said;—“This does not necessarily make it incum
bent on the Crown to adduce testimony of another or other witnesses 
to the acts charged. To do so would be to virtually render a conviction 
impossible in the majority of cases like the present. It is enough if
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, then» Im1 other testimony to facts from which the jury or other tribunal 
trying the case weighing them in connection with the testimony of the 
witness may reasonably conclude that the accused committed the act 
with which he is charged." R. v. Burr, supra; R. v. Dauti, 12 O.L.R. 
227, 11 Can. Cr. Cas. 244; R. v. Bailleur (1909), 20 O.L.R. 207, at p. 214, 
15 Can. Cr. Cas. 339; R. v. McGivney (1914), 5 W.W.R. 1181, 19 B.C.R. 
22, 22 Can. Cr. Cas. 222.

The condition of the child when she came home may fix the time of 
the offence and so implicate the accused where there is the child's direct 
evidence of identity and also corroborative proof that the offence was 
committed at a certain time and place where the accused was proved to 
have been under circumstances which afforded him, to the exclusion of 
anyone else, the opportunity for committing the offence. R. v. Bowes 
(1909), 20 O.L.R. Ill, 14 O.W.R. 1£14; and see Reffell v. Morton 
I 1906), 70 J.P. 347; R. v. McUivncy (1914), 5 W.W.R. 1181, 19 B.C.R. 
22. 22 Can. Cr. Cas. 222.

Kvidince or presumption of age being undt r fourteen]—Code sen*. 
9S4. Subject to the provisions of the Code or other federal law, the 
provincial laws of evidence regulate the mode by which age is to Ik* 
proved. Can. Evidence Act, R.S.C. 1906, cli. 145, sec. 35; compare 
R. v. (larneau, 4 Can. Cr. Cas. 69 (<jue)., as to registers of civil status: 
and see notes to sec. 211 (seduction of girls between fourteen and 
sixteen) and secs. 242, 242a (parental neglect of child under sixteen).

Female over fourteen; where question of consent is material]— 
When a sexual offence is alleged, if consent is a good defence, the 
Court will quash a conviction, if it is not satisfied that this defence lias 
lieen rebutted. Rex v. Hart, 10 Cr. App. R. 176.

Mere submission is not always equivalent to consent. A person may 
submit to an act done from ignorance, or the consent may l>e obtained 
by fraud ; and in neither case would it be such consent as the law con 
templates. R. v. Lock (1872), L.R. 2 C.C.R. 10. Consent means an 
active will in the mind of the patient to permit the doing of the act 
complained of; and knowledge of what is to lx1 done is essential to a 
consent. Ibid.

Where a school teacher was charged with indecent assault upon one 
of his scholars, and it apjieared that he forbade the prosecutrix telling 
her parents what had happened, and they did not hear ftf it for two 
months, it was held that evidence of the conduct of the prisoner towards 
her subsequent to the assault was properly admissible as tending to show 
the indecent quality of the assault, and ns being, in effect, a part or 
continuation of the same. R. v. Chute, 46 IT.C.Q.B. 155.

Lord Alverstone, speaking for the Court of Criminal Appeal, said, in 
R. v. May (1912), 8 Cr. App. R. 63, at 68:—"The Court is of opinion 
that if the facts of a case proved in evidence are such that the jury 
might reasonably infer consent, there ought to l>e a direction to the jury
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l'.v the judge on tlint question. It is miv to point out wliere the omis 
of proof lies and wha-t is the evidenee on that point in any particular 
case: hut if the farts proved in evidence are not MM* that the jury 
might reasonably Infer e<maent, and particularly if the case has lieen
■ «inducted by counsel in such a way as to make the question of .....sent
immaterial or an entirely secondary issue to the main defence, there is 
no necessity for such a direction. It is impossible to lay down a rule 
applicable to all cases, but this indication of the principle on which the 
judge should act will, we think, la» sufficient as a general rule."

General denial by defence]—Where the judge summed up in a way 
that might lead the jury to think that they must convict the prisoner 
even though they thought that consent to the indecency was proved, 
then* is a misdirection amounting to a miscarriage of justice, although 
the case for the defence was an entire denial of indecency with or 
without consent. R. v. Horn (1M2), 7 Cr. App. R. ‘200. Where then» 
is no question of age disposing with consent (see Code sec. 204) it 
'i-cms obligatory for the prosecution to negative consent; the defence 
may urge that if there was consent the accused could not lie convicted 
nlthough a distinct defence of consent was not raised, but a general 
denial relied upon. Ibid.; and see R. v. Bradley (1910), 4 Cr. App. R. 
2*21.

Vanishment]—Under this section every one found guilty of an inde
cent assault on a female is liable to two years' imprisonment and to lie 
whipped; but the court in many cases, acting under the discretion con
ferred by the special proviso contained in sec. 1028 of the Code, does 
not inflict the whipping, and inqMises only an imprisonment. R. v. 
Kid.idoux (1898), 2 Can. Cr. Cas. 19.

Previous chastity not an clement of indecent assault]—It is said 
that where the charge is indecent assault or rape, the previous chastity 
of the person iqioii whom the offence was committed is not an element 
..f the offence. R. v. Pieco (1917] 1 W.W.B. 892. 81H1 (Alta.). But a 
cross-examination of the prosecutrix may develop denials by her which 
may let in contradictory evidence in rebuttal. As to character evidence, 
see the Canada Evidence Act, R.R.C. 19< *1, eh. 145.

But where the charge is seduction of a girl between 14 and 1(1, of 
previously chaste character, evidence is admissible in defence that liefore 
the date of the alleged offence the girl had had illicit connection with 
another. R. v. Pieco 11917] 1 W'.W.R. 892, 89(1 (Alta.).

Assault with actual bodily harm to female]—Sub-sec. (r) of see. 292 
«as added by the Code Amendment Act of 1909. Whipping may Is* 
imposed for this offence. For criminal neglect to provide a wife with 
in-ceseariee, see Code sees. 242 (2) and 242a. As to other assaults 
e« «asioning actual bodily harm, see Code see. 295.

Exclusion of public from trial]—Code sec. 645-
Assault with bodily farm]—As to this offence generally, see sec. $9$,
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Punishment by whipping]—See secs. 80, 204, 276, 292, 293, 301, 302, 
446, 457, 1060.

North-Wait Territories]—For special provisions as to trial, sec 
N.W.T. Act, R.H.C., oh. 62, secs. 37-55.

Yukon Territory]—As to summary trial in the Yukon, see the Yukon 
Act, R.S.C., ch. 63, sec. 65.

Indecent as van It on males.
293. Every one is guilty of an indictable offence and liable 

to ten years’ imprisonment, and to be whip|>ed. who assaults any 
person with intent to commit sodomy or who. I>eing a male, 
indecently assaults any other male person.

Or iff in]—Sec. 260, Code of 1892; RJ3.C. 1886, ch. 157, sec. 2.
Evidence generally]—Evidence of the finding of indecent photo

graphs at the lodgings of the accused was held admissible to prove 
identity under social and peculiar circumstances. Thompson v. Direc
tor of Public Prosecutions (1918), 87 L.J.K.B. 478 (H.L.), affirming 
R. v. Thompson, 86 L.J.K.B. 1321 [1917], 2 K.B. 630. Lord Sumner 
ItlS), "7 UX& ITS, at m *»ud: ' That the Ufe MId pick

out os the guilty person some one who, unknown to them, possessed 
these objects, confirms their accuracy if such possession is one of the 
personal indicia of the guilty man, for it shows that they selected a 
man who, so far, corresponds to the man who is wanted.” There must 
be something to connect the circumstance tendered in evidence not 
only with the accused but with his participation in the crime in order 
to make it evidence of identification in the particular case. Thompson 
v. Director of Public Prosecutions, supra. So where, as in the Iasi 
mentioned case, the actual criminal made an appointment to meet the 
same boys at the same time and place three days later presumably for 
the same purpose and the accused kept the criminal's appointment 
and was identified by the boys as the same man, the House of Lords 
held that on a defence of mistaken identity ls-ing raised, it was com
petent for the prosecution to prove the finding of the indecent photo
graphs us it tended to attach to the accused an abnormal peculiarity 
of the specialized and extraordinary class of people who habitually 
commit these offences against nature. Thompson v. Director of Public 
Prosecutions (1918), 87 L.J.K.B. 478, at 485. If, however, there had 
been nothing to show a propensity in the criminal to the practice of 
such acts, such as the making of the appointment, the photographs would 
have been merely objects going to the accused's bad character and not 
to his identity with the criminal in the particular case. Ibid, at 486

On a charge under sec. 293 of indecent assault on a male, evidence 
of an attempt by the accused of a similar offence at another time 
with another male was rejected in R. v. Iman Din, 18 Can. Cr. Cas. 
82, 15 B.C.R. 476.
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Accused under fourteen]—A luiy under fourteen may tu» convicted 
of indwent assault upon another Imiv, if shown to lie vompetent to know 
the nature mid consequence* of hi* conduct and to appreciate that it 
wa* wrong. Cwle *ec. IN; R. v. Haïtien (1898), 30 N.8.R. 217, 2 Can. 
Cr. Cas. 12.

Consent of boy under fourteen immaterial]—('ode *ec. 294. As to 
proof or inference that the age of a boy is under fourteen, see sec. 984.

Complainant over fourteen; question of consent]—A consent ob
tained by fraud will not prevent the act being an assault. Code sec. 
290, and see note to that section.

Conduct of accused on briny identified before arrest]—There is no 
rule of law that evidence of a statement made in the presence and hear
ing of the accused is not admissible as having a 1 tearing on his conduct, 
unless he accepts the statement; R. v. Christie [1914], A.C. 545, 83 
LJ.K.H. 1097, 10 Cr. App. R. 141 ; but where the accused denies the 
truth of the statement, the presiding judge, in the alwenee of sjiecial 
circumstances, should intimate to counsel for the prosecution that, inas
much as the evidence, though admissible, would have little value and 
might unfairly prejudice the jury against the accused, it ought not to 
lie admitted. R. v. Christie, supra. The majority opinion in that case 
favoured the view that evidence of the statement ought to lie confined 
to the mere fact of identification and ought not to lie allowed to con
tain a repetition of the details of the offence in amplification of the 
act of identification or otherwise ; R. v. Christie, supra.

Excluding public from trial]—Code sec. 045.
Punishment of u'hipidng]—See sirs. 80, 204, 276, 292, 293, 301, 302, 

446, 457, 1000.
North-fTest Territories]—For special provisions as to trial, see 

N.W.T. Act, R.H.C. 1900, eh. 62, sers. 37-55.
Yukon Territory]—As to summary trial in the Yukon, see the Yukon 

Act, R.8.C., ch. 63, sec. 05.

Consent of child under fourteen no defence to Indecent assault.
294. It ia no defence to a charge or indictment for any 

indecent assault on a young jicrson under the age of fourteen 
years to prove that lie or she consented to the act of indecency.

Or»/?*»»]—8oe. 201, Code of 1892; 53 Viet., Can., ch. 37, sec. 7 ; 
Criminal Law Amendment Act, Imp., 1880, sec. 2, which superseded R. v. 
Johnson (1805), 10 Cox 114, L. & C. 032, 34 L.J. 192, and R. v. Roadlev 
(1880), 14 Cox 403, 49 L-T. 88.

Consent immaterial to indecent assault of child under fourteen]— 
The language of this section is manifestly framed to apply to an inde
cent assault on a male (Code sec. 293) ns well ns to nn indecent assault 
on a female (Code sec. 292).
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Bee. 294 is similar to sec. 2 of the Criminal Law Amendment Act 
1880 (Imp.) except that the age there is 13. It does not create a new 
offence but it deprives the defendant of what would have been a de
fence. tt. v. Stephenson ( 1912), 8 Cr. App. R. 36. It does not make 
it (‘ssential that, on a charge to which it applies, the indictment should 
state the child’s age or that she was under the specified age. Ibid.

Proof or inference of age]—Code sec. 084.

inane It with Mil) harm.

295 Every onv who commits any assault which occasion- 
actual iHxlily harm is guilty of an indictable offence and liable 
lo three years' imprisonment.

flee. 262. Code of 1892; R.8.C. 1886. eh. 162, sec. 35; 32 33 
Viet., Can., eh. 20, sec. 47.

Assault v'ith actual bodily harm to a female]—By the Code amend 
ment of 1909 it is made an indictable offence punishable with two years’ 
imprisonment with the addition of whipping for one to assault and lient 
“ his wife or any other female," and thereby occasion to her any act un I 
bodily harm. Code sec. 292.

“ Actual bodily harm ”]—This phrase embraces injuries of a less 
serious nature than those referred to in Code sec. 274, under the heading 
of “grievous bodily harm.” R. v. Host et ter (1902), 5 Terr. L.R. 363. 
7 Can. Cr. Cas. 221. But the power of summary trial exercisable by n 
‘ magistrate ’ as defined by sec. 771, apart from the extended jurisdir 
tion of city magistrates under sec. 777, does not enable such magistral»' 
to entertain a charge under sec. 295, although he may, with the consent 
of accused, in Manitoba, New Brunswick, Nova Scotia, Ontario and 
(Quebec (sec. 778) and without such consent, in Altierta, British Colurn 
Ida, Saskatchewan, Prince Edward Island and the Territories (sec. 7761. 
try a charge under sec. 274, of inflicting grievous bodily harm. Code 
sec. 773, sub-sec. (e). R. v. Sharpe, 18 Can. Cr. Cas. 135, 20 Man. R 
555; R. v. Law (1915), 7 W.W.R. 1101, 33 W.L.R. 569, 25 Can. Cr. Ca< 
251. (R. v. Hostel ter (1902), 5 Terr. L.R. 363, doubter! on this point i.

Sub-sec. (r) of sec. 773, in effect reproduces see. 274 of the Cod». 
The fact that the person charged may be convicted of a leaser offence 
pursuant to sec. 951 cannot give jurisdiction in the first instance. The 
jurisdiction given to the magistrates under 773 is a statutory one, and 
cannot lie extended by implication. Rex v. Sharpe, 20 Mau. R. 555, 18 
Can. Cr. Cas. 132, at 138; R. v. Law (1915), 7 W.W.R. 1101; but *••• 
contra, R. v. Prokopate (1914), 7 Sask. L.R. 95, 6 W.W.R. 405, 29 
W.L.R. 88, 23 Can. Cr. Cas. 189; R. v. Zyla, 17 W.L.R. 258; R. v. Hot 
tetter, 5 Terr. L.R. 363.

Kffcct of conviction for offenoe involving assault]—On a trial lief»»iv 
a city magistrate having the extended powers of summary trial under
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sec. 777, the magistrate may convict of a leaner offence included in the 
offence charged where that part only of the charge ie proved. Code 
nee. 951. The magistrate may convict of common assault under see. 291 
notwithstanding that the information was for an indictable offence 
under ace. 295 for assault with bodily harm as the latter includes com
mon assault. R. v. Frank Coolen, 36 N.8.R. 510, S Can. Cr. Cas. 157.

A conviction on summary trial has the same effect as a conviction 
upon indictment. Bee. 791.

When an indictment charges substantially the same offence as that 
charged in the indictment on which the accused was given in charge 
«ni a former trial, but aide a statement of intention or circumstances 
of aggravation tending if proved to increase the punishment, the previous 
acquittal or conviction shall lie a liar to such subsequent indictment. 
Sec. 909.

And if the person summarily convicted by a justice of common 
assault on the complaint of the person aggrieved, taken under Fart XV. 
pave the line or undergoes the punishment awarded, he is released from 
all further or other proceedings, civil or criminal, for the same cause, 
(’ode sec. 734 ; Grantillo v. Caporici, 16 Que. S.C. 44. The person 
•.ggrieved has, by laying a charge of common assault ami asking sum 
mary disposal of same by a justice, elected that method of disposal 
snd the consequence which follows under sec. 734 so far as the matter 
of the complaint is under the control of the complainant; but a statu
tory duty is placed upon the justice by Code sec. 732 when lie finds that 
a more serious offence has been brought before him unde cover of a 
charge of common assault only, to stop the proceedings under Part 
XV, (sec. 732), and so prevent the operation of sec. 734. Green v. 
Ilenneghan [191R] 3 W.W.R. 658 (Alta.); Larin v. Boyd, 27 Que.. fl.C. 
472, 11 Can. Cr. Cas. 74. (Hardigan v. Graham, 1 Can. Cr. Cas. 437 
(Que.) explained).

If the proceedings were taken before a city magistrate having the 
extended powers referred to in sec. 777 to summarily try an indictable 
offence, and the defendant, on being put to his election under sec. 778, 
lias chosen a summary trial for the indictable offence of assault occa
sioning actual bodily harm, or even for common assault, it would seem 
to follow that a conviction of common assault, in the one case as for 
the lesser offence and in the other for the offence charged, has t 1m» 
effect under Code sec. 792 of releasing tho accused from “all further 
or other criminal proceedings for the same cause.” Green v. Ilenneghan 
11918] 3 W.W.R. 658 (Alta.) ; Nevills v. Ballard, 28 Ont. R. 588, 1 Can. 
Cr. Cas. 434; R. v. Htanton, 5 Cox C.C. 324; R. v. Miles, 59 L.J.M.C. 
56, 17 Cox C.C. 9; R. v. Morris, L.R. 1 C.C.R. 90, 36 L.J.M.C. 84 ; R. v. 
Klvington, 1 B. & 8. 688, 31 L.J.M.C. 14; R. v. Walker, 2 Moody & Rob, 
146; R. v. Marsham, ex parte Lawrence [1912] 2 K.B. 362. If the 
magistrate is holding a summary trial under sec. 773 for unlawful
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Wounding or unlawfully inflicting grievous bodily harm, whether his 
jurisdiction is absolute as it is in some provinces (Code see. 77tf) or 
upon election of summary trial as it is in other provinces (Code sec. 
778), sec. 792 gives the like effect to a conviction, and it operates us a 
release from further or other criminal proceedings for the same cause. 
Neville v. Ballard, 28 Ont. R. 588 ; Green v. Henneghan [1918] 3 W.W.R. 
«58 (Alta.).

A conviction under sec. 295 for assault occasioning bodily harm 
does not bar the bringing of a civil action for damages. Grantillo v. 
Caporici (1899), lfl Que. H.C. 44; Neville v. Ballard, 28 Ont. R. 588. 
Green v. Henneghan [1918] 3 W.W.R. 658.

But a conviction for common assault or other offence not comp re 
bending the death of the party assaulted is not a bar to an indictment 
for the homicide if death results. R v. Morris, L.R. 1 C.C.R. 90, "6 
L.J.M.C. 84, 10 Cox C.C. 480. A charge of manslaughter is not for the 
same “cause” (Code secs. 734, 792), whether the word “cause” is 
considered as applying to the charge or accusation or to the cause for 
the accusation. R. v. Morris, supra.

/n flirt in y " grievous bodily harm "J—Code sec. 274.
Evidence of admission* and confessions]—Code sec. «85.
Appeal]—There is no appeal to the Sessions in Ontario from a con 

vietion on summary trial held undet secs. 777, 778, for an assault occa 
hioning bodily harm. R. v. Rapp, 23 Can. Cr. Cas. 203 (Ont.). As to 
appeal by case reserved or by leave, on questions of law, see sees. 1013. 
1014-1020. The limited appeal under sec. 797, from certain summary 
trials does not apply.

Aggravated assault.
296 Every one is guilty of an indirt a Me offence and I in Mr 

lo two years’ imprisonment who,—
(a) assaults any person with intent to eommit any imljet

able ofTvnve ; or,
(b) assaults any or peace officer engaged in the

execution of his duty, or any person acting in aid of 
such officer; or,

(r) assaults any person with intent to resist or prevent the 
lawful apprehension or detainer of himself, or of any 
other person, for any offence ; or,

(#/) assaults any |ivrson in the lawful execution of any 
process against any lands or goods, or in making any 
lawful distress or seizure, or with intent to rescue 
any goods taken under such process, distress or 
seizure ; or.
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(p) on any Jay wile iron any poll for an election, parlia
mentary or inimiei|Mil, is living proeeedetl with, with
in the distance of two miles from the place where 
such poll is taken or held, assaults or lients anv 
person.

Origin]—-Sec. 263, Code of 1SU2; K.8.C. 1886, eh. 162, see. 34.
Nub-arc. (b)—“Public officer*']—See definition in nee. 2, sub-sec.

(29).
Ah to the more onerous offence of maiming or wounding any 44 publie 

officer ” engaged in the execution of bin duty, nee Code nee. 275, sub- 
sec. (6).

Sub-aeo. (b)—"Peace officer"]—See definition in see. 2, nub-sec. 2(1
Sub-sec (b)—Assaulting an officer engaged in the execution of his 

dut ft]—An assault on a peace officer attempting to serve a summons 
issued by a magistrate under the Canada Temperance Act is an assault 
on the officer “ in the execution of his duty.” McFarlanc v. The Queen 
16 H.C.R. 39.1.

It is not material to the offence, but a consideration in mitigation 
of the punishment, that the accused did not know that the other was 
a peace officer, or did not know that he was engaged in the execution 
of his duty. R. v. Forties (1865), 10 Cox CjC. 362.

The officer is *' engaged in the execution of his duty ” in enforcing 
a warrant valid on its face if the conditions are such as are referred 
to in Code sec. 26 as justifying the officer in executing it, notwith
standing the invalidity of the conviction in the particular case. Code 
sec. 26; R. v. King (1889), 18 Ont. R. 566. Secs. 27-29 deal with the 
protection of the officer from criminal responsibility because of some 
irregularity, or lack of jurisdiction in the particular case. An offence 
under sub-sec. (b) may be the subject of a summary trial i wider see. 
773 (e), 776, 781, and in that case the punishment imposed must be 
within the limit of sec. 781 ; R. v. Burtress (1900), 3 Can. Cr. Cas. 536 
(N.8.); R. v. Booth, 31 O.L.R. 539; R. v. Crawford (1912), 2 W.W.R. 
932 (Alta.) ; R. v. Rhing (1810), 15 W.L.R. 714, 20 Man. R. 214.

Sub-see. (d)—Assaulting a person staling laicful distress]—On a 
charge of assaulting a person making a lawful distress it would appear 
necessary to prove the distress warrant and, if signed by an agent, to 
prove also the authority of such agent. It will not lie presumed that 
a solicitor is authorized to sign a warrant on liehalf of his client for 
the seizure of goods, but his authority as an agent may lie proved ; 
R. v.-Pierce, 3 Terr. L.R. 347; and if the principal is a corporation 
ilttarc whether the authority of the agent ought not to be under the 
corporate seal. R. y. Pierce, supra. Code sec. 349 (sec. 306 of the 
Code of 1892) referred to in R. v. Pierce, supra, was repealed in 1909 
by 8-9 Edw. VII, Can., eh. 9.
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A vaulting a jM'rsmi making a lawful distress is not as such within 
the list of o If onces trialile under see. 773, lint it may, on the election 
liy I ho accused to lie tried summarily, be tried by a city magistrate 
having the extended powers coaferred by sec. 777.

deli-sec. (d)—Auaulting a person making lawful ttizare]—Resist 
atiee or wilful obstruction is punishable under sec. 1C9 although there 
may have been no assault so as te bring the case within sec. 296. Bee 
note to sec. 169; Johnston v. Hogg, 52 L.J.Q.B. 343. As to summary 
trial, see secs. 777, 778.

Conviction on precious charge involving tame assaultJ—Bee note In 
see. 2115.

Jurisdiction to award rests]—Code sec. 1044.
Keqairing recognizance to keep the peace]—Code sec. 1058.
Jurisdiction to otcord ovmpentotion for lot of “ property " oeco 

tioited]—Code sec, 1048.

kidnapping, horrible confinement. Non-resistance.

297. Every one is guilty of au indictable ollence and liable In 
twenty-five years’ imprisonment who, without lawful authority,—

(а) kidnaps any other person with intent
(i) to cause such other person to he secretly confuted

or imprisoned in Canada against his will, or
(ii) to cause such other person to be unlawfully sent

or transported out of Canada against his will, or
(iii) to cause such other person to be sold or captured

as a slave, or in any way held to service against
his will; or,

(б) forcibly seizes or con tines or imprisons any other per
son within Canada.

2. Upon the trial of any offence under this section the mm 
resistance of a (terson so unlawfully kidnapped or confined shall 
not be a defence unless it appears that it was not caused by 
threats, duress or force-, or exhibition of forte.

Origin]—Bee. 264, Code of 1892 ; 63-64 Viet., Can., eh. 46, see. 3; 
8-9 Kdw. VII, Can., eh. 9, nee. 2; R.8.C. 1886, eh. 162, see. 46; 82-33 
Viet., Can., eh. 2(1, secs. 69 and 70.

Kidnapping and faite imprisonment]—It will lie noted that the 
word " kidnap ” is applied in the text to sub-sec. (o) only. The offence 
under sub-sec. (h) is in strictness, the criminal offence of false imprison 
ment, a species of aggravated assault. Bishop's Crim. Law, 2nd ed., ace. 
068 ; Cornwall v. The Queen, 33 U.C.Q.B. 106. Under the present form 
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of the statute, which differs from that in question in the Cornwall case, 
it Is an offence without lawful authority to forcibly imprison ally other 
person, and it is also an offence to kidnap another with intent to cause 
him to be secretly imprisoned against his will and without lawful 
authority.

The forcible seizure or imprisonment under sub-sec. (b) involves 
the idea of unlawful violence. Bird v. Jones, 7 <^.B. 744; Hunter v. 
Johnson, 13 Q.B.D. 225; R. v. Linsberg, 69 J.V. 107; People v. Camp, 
130 N.Y. 83 (under N.Y. Penal Code, sec. 211.).

Kidnapping was an indictable offence at common law. K. v. Lesley,
21* L.J.M.C. 97.

Where it appears that a plea of guilty to a charge of kidnapping was 
entered by the accused without the advice of counsel and without due 
appreciation of the character of the charge as distinct from the offenco 
of alKluetion, a conviction for kidnapping made on summary trial by 
a magistrate without taking any testimony may be quashed on ccr- 
turari by a Court of superior criminal jurisdiction on an admission 
by the Crown that the offence, if any, was not kidnapping but alwluc- 
tion, but with leave to institute fresh proceedings for the latter charge.

■ ■U, x (IS14), tlOh. ci. < »> M, ; <> w \
An assault with intent to kidnap or to forcibly imprison without 

lawful authority is punishable under Code sec. 296 (a) as an aggra 
vated assault. As to attempts and conspiracies, see secs. 570 and 573.

Without lawful authority]—The authority to forcibly seize, confine 
or imprison another person may be under civil law or criminal law. 
As to the latter, see Code sec. 16 et scq. as to matters of justification 
or excuse, and as to arrest without warrant in certain cases, see. 646 
et 9cq.

A conviction by a magistrate having coni|»eteiit jurisdiction over the 
subject matter of it upon which the party has lieen arrested is, until 
reversed or quashed, conclusive evidence in favour even of the magistrate 
in a prosecution against him for false imprisonment ; 7 Term. K. 633 n ; 
or in a civil action of trespass. Oates v. Deveuish, 6 U.C.Q.B. 260 ; 
Townsend v. Beckwith, 14 Can. Cr. Cas. 353, 42 N.8.R. 307. And where 
a justice’s conviction is quashed for excess of jurisdiction in a matter 
to which Part XXII of the Cr. Code 1906, applies, the court may grant 
mi order of protection to the justice by making it a condition of the 
order to quash that no action shall lie brought against him or the officer 
acting under it. Cr. Code. sec. 1131. Similar legislation is to lie found 
in the provincial statutes.

Punishment]—The maximum punishment for this offence was raised 
by the Code Amendment of 1909 from seven years to twenty-five.

Place of offence]—Where the commission of the offence includes the 
removal of the person kidnapped in a vehicle or in a vessel employed
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in inland navigation, the person accused in to lie considered an having 
committed the offence in any magisterial jurisdiction through which the 
vehicle or vessel passes in the journey. Cr. Code see. 584 (c).

Jurisdiction of general sessions]—Bee sec. 582.

Unlawful Carnal Knowledge.

Rape defined. Age.

298. Ha|w‘ is the act of a man having carnal knowledge of 
a woman who is not his wife without her consent, or with eon- 
stmt which has l>een extorted by threats or fear of bodily harm, 
or obtained by jiersonating the woman’s husband, or by false 
and fraudulent representations as to tlie nature and quality of 
the act.

2. No one under the age of fourteen years can commit this 
offence.

Origin]—Bee. 266, Code of 1892.
"Sot his wife"]—The difference of surname appearing from the 

acknowledgments or testimony of the accused is sunn* evidence that the 
woman was not his wife. R. v. Waleliek (1913), 4 W.W.R. 501, 23 
W.L.R. 931, 21 Can. Cr. Cas. 130; R. v. Mullen, 5 O.W.R. 451; 18 Can. 
Cr. Cas. 80.

Where the prosecutrix was not expressly asked whether she was tin- 
wife of the accused liut was sworn ns a witness and identified herself 
under a name different from that upon which the accused was arraigned 
and had pleaded, and further swore that she did not know the accused 
hv name, this was held sufficient proof that she was not the wife of the 
accused. R. v. Mullen (No. 2) 18 Can. Cr. Cas. 80 (Ont.). It would 
seem that the difference of name would not alone lie a cogent circum
stance in the province of (Jueliec, liecause of local usages, as regards 
French-speaking people.

The refusal of the trial Judge to withdraw the ease from the jury 
on the ground that the Crown had failed to prove that the girl was 
not the wife of the accused, was sustained in a case where there was 
evidence, if not in the Crown's rase, then in that of the defence, on 
which the jury could find that she was not his wife; R. v. Faulkner 
(1911), 19 Can. Cr. Cas. 47 at 50, 1ft B.C.R. 229; see Rex v. Iman Din 
(1910), 18 Can. Cr. Cas. 82, 15 B.C.R. 470.

Penetration to be proved]—R. v. Dunning (1908), 1 Bask. L.R. 391, 
14 Can. Cr. Cas. 401. Emission need not lie proved. Code sec. 7.

“ Woman "]—When there has lieen no violence, and the girl is under 
fourteen and has consented or complied, the offence falls under sec. 301 ; 
but when there has been violence, and when the girl has not consented, 
then, notwithstanding the fact that the girl is under fourteen years of
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agi*, 4he crime is rape, and falls under this section. K. v. Rio|iel (1898),
2 Can. Cr. Cas. 225, 228, (Que.) ; R. v. Ratcliffe, 15 Cox C.C. 127; R. v. 
Dicken, 14 Cox C.C. R.

The words “ man " and " woman ” in this section are to Ire taken in 
a general or generic sense as indicating all males and females of the 
human race, and not in a restricted sense as distinguished from boys 
and girls. R. v. Riopel (1898), 2 Càn. Cr. Cas. 225 (Que.).

Proof of complaint by prosccutrir]—In R. v. Lilly man, [189(1] 2 Q.B. 
1(17, (15 L.J.M.C. 195, 60 J.P. 536, it was held by the court (Russell, 
Ç.J., Pollock, B., Hawkins, Cave and Wills, JJ.), upon a Crown case re
served, that in cases of indecent assault and rape, and similar charges, 
not only the fact that the prosecutrix made a complaint soon after the 
occurrence, but the details of the complaint itself, are admissible in 
evidence, not as proof of the facts complained of but to show that her 
conduct at the time was consistent with her story in the witness !>ox 
and as negativing consent. Hawkins, J., in delivering the judgment of 
the court, said : “The general usage has lieen to limit the evidence of 
the eomplaint to proof that the woman made a complaint of something 
done to her, and that she mentioned in connection with it the name of a 
particular person. . . . After very careful consideration, we have
arrived at the conclusion that wc are bound by no authority to support 
the existing usage of limiting evidence of a complaint to the bare fact 
that a complaint was made, and that reason and good sense are against 
our doing so. . . . It has been sometimes urged that to admit the
particulars of the complaint would lie calculated to prejudice the inter
ests of the accused, and .that the jury would be apt to treat the com
plaint as evidence of the facts complained of. Of course, if it were 
so left to the jury, they would naturally so treat it. But it never 
could be legally so left, and we think it is the duty of the judge to 
impress upon the jury that they are not entitled to use the complaint 
as any evidence whatever of those facts, or for any other purpose than 
that we have stated. With such a direction, we think the interests of 
sn innocent accused would lie better protected than they are under the 
present usage ; for, when the whole statement is laid before the jury, 
they are less likely to draw wrong inferences, and may sometimes come 
to the conclusion that what the woman said amounted to no real com
plaint against the accused.” And see R. v. Christie, [1914] A.C. 545.

In R. v. Rush (1896), 60 J.P. 777, the prisoner was indicted for 
carnally knowing a girl under the age of thirteen years. The day after 
the commission of the alleged offence the girl’s mother questioned her, 
and the girl, in the absence of the prisoner, made a statement in answer. 
It was proposed to give the particulars of the statement in evidence on 
ls*half of the prosecution on the authority of R. v. Lillyman, [18961 2 
Q.B. 167, 60 J.P. 536. Mr. Justice Wright, presiding at the Central 
Criminal Court, said that the lapse of time between the committing of
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the offence ami the making of the statement was important in these 
case»; that, when counsel proposed to open upon and put in evidence 
such statements, the judge's attention should first be called -to the time 
that had elapsed between the occurrence ami the making of the state 
meut, in order that the judge might la* enabled to say whether or not 
the lapse of time would be an objection to the admissibility of the state 
ment. In Rush’s caw the statement had not l>een made immediately 
after the alleged offence was committed, and the trial judge therefore 
refused to allow evidence of the particulars of the statement to be given.

Upon the trial of a charge of rape the whole statement made by the 
woman by way of complaint shortly after the alleged offence, including 
the name of the party complained against and the other details of the 
complaint, is admissible in evidence as proof of the consistency of her 
conduct and as confirmatory of her testimony regarding 4hc offence, 
but not as independent or substantive evidence to prove the truth of 
the charge. R. v. Riendeau (1900), 3 Can. Cr. Cas. 293 (Que.).

Whether or not the complaint was made within a time sufficient I \ 
short after the commission of the offence as to admit evidence of the 
particulars of the complaint, is a question to bo decided by the court 
under the circumstances of the particular case; but if admitted, it is 
nevertheless the province of the jury to take into consideration the time 
which intervened, in weighing the probability of its truth. R. v. Rien 
deau (1901), 4 Can. Cr. Cas. 421, 10 Que. K.B. 584; R. v. Cassidy. 7 
K.L.B 216 P K I R <1 uzrum 190< C l R D
ning (1908), 1 Bask. L.B. 391, 14 Can. Cr. Cas. 461 ; B v. Graham (1899.. 
1 Om Cl < "ns. H, 131 Ont. R 77 : K I Simtl, (1M), Cl Cm
21 (N.9.) ; R. v. Barron (1905), 9 Can. Cr. Cas. 196 (N.H.); Hopkin 
son v. Perdue. 8 Cnn. Cr. Cas. 286 (Ont.) ; R. v. Osborne, f 19051 1 K.B.
m : 1 v M< mx II...... 1!' Qm OjO 11-. 1 x tagi X IMS m I f
106; R. v. Bishop, 11 Can. Cr. Cas. 30.

It is an exception to the ordinary rules of evidence that statements 
made in the absence of the prisoner should Ik* received in evidence 
against him, but the principle is applied to the crime of rape ns to 
which the question whether the woman was a consenting party is essen 
tial. The judge must have a discretion to sav whether the complaint 
made is one which, having regard to the woman and to the safety of 
the prisoner, should bo admitted In evidence. The length of time which 
has elapsed tiefore the complaint was made, the omission to complain 
to the first person met by the woman, and to whom she might easily 
have complained, and the circumstances of the person who has been 
outraged, must be considered in deciding whether the complaint should 
lie admitted. R. v. Macnamara (1897), 18 Austr. L.T. 263; R. v. Christie 
[1914] A.C. 545. The principle is to get the nearest picture of the 
mind of the woman to see whether the act of the prisoner was an out
rage on her, or whether she was a consenting party. Of course the
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longer (he time which hue elapsed Ik»fore the complaint, the more prob
able it is that a woman who had consented should make a false or 
exaggerated charge against the man. On the other hand it would be 
wrong 4o exclude a complaint made at the earliest reasonable oppor
tunity. The judge must consider in each case the class of person the 
woman is, the opportunities she has had for complaining, and on the 
whole he must exercise his discretion and decide whether it appears to 
him that the complaint was made a4 such a time as to render it probable 
that the complaint was spontaneous, and honestly represented Iter atti 
tilde to the prisoner, and to exclude the conclusion, which might other
wise be more reasonable, that she was making a charge to shield herself. 
R. v. Macnamara, supra.

The question of consent]—The question whether the act of connec
tion was consummated through fear, or merely through solicitation is a 
question of fact for the jury. R. v. Day (1841), 9 C. & V. 7122: R. v. 
•loues (1861), 4 L.T.N.8. 154; R. v. Cardo (1889), 17 Ont. R. 11; 
R. v. Fick, 16 U.C.C.P. 379.

Proof on behalf of the defence that the injured party or her parents 
had instituted civil proceedings to recover damages arising from the 
commission of the alleged rape is properly excluded upon the criminal 
trial ns irrelevant, unless other facts have been disclosed in evidence 
which tend to show an intent to thereby wrongfully extort money from 
the accused. R. v. Riendeau (1900), 3 Can. Cr. Cas. 293, 9 (Que.).

On a charge of rape, evidence is admissible on behalf of the defence 
to etuffradfet a statement J^wrm^tisinant, made on her cross-exam- 
iiuitfoi^WjÿlgAhaK-'^li, OÂ 'ÇKKmft/whcn she met the accused subse
quent sod to put an end to the inter
view', as requested fhy BW'nad struck her mother for the
latter's interference, pwfoJfytytyWW™ relevant to the charge not only 
ns affecting the complainant’s testimony generally,
but as showing conouct moeruekuant with resistance to the alleged offence. 
R. v. Riendeau (No. 2),4fWCr. Cas. 421, 10 Que. K.B. 584.

The prisoner's statement made at a previous trial through his counsel 
may be given in evidence by the prosecution if it tends to anticipate a 
possible defence which might be offered by the prisoner. R. v. Bedere 
(1891), 21 O.R. 189. The practice is for the Crown not to object to 
questions put to the complainant tending to elicit the fact that she had 
previously had connection with other men; R. v. Lalîbcrti) (1877), 1
H. C.R. 117; but the witness may object,, or the judge may, in his discre
tion, tell the witness she is not bound to answer the question. R. v. 
Laliberté (1877), 1 8.C.R. 117. If the answer given is a denial she 
cannot be contradicted by calling other witnesses, as the point is foreign
I. . the issue. Ml R. x KmM • ISM), II 01*1, m, I OWN 1 7(>. 
17 Cnn. Cr. Cas. M; 1 1 OlAtll (lift), 11 Cox C.C. HO; K x. 
Holmes, L.B. 1 C.C.R. 234. But evidence is admissible by the defence
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to slum the general hail reputation of the complu ilium for Biichawlity.
■ x U Gm. Ga Cm

The compluiiiuiit may, however, lie cross-examined as to alleged prior 
illicit connection had with her by the accused ; H. v. Riley (1887), 16 
Cox C.C. IPI, 18 Q.B.D. 481, 56 LJ.M.C. 52; and wo discredit her 
teetimony. If she denies having previously had connection with the 
prisoner, the latter may give evidence in contradiction. R. v. Finnewaey 
(11106), 11 O.L.R. 338, 10 Can. Cr. Cas. .'147. The prosecutrix is liound 
to answer questions put as to her general reputation for chastity, and if 
she refuses to answer, the fact may lie shown. R. v. Finnewaey (1906),
Il oui W» I" Oml Ci Gee Ml

A charge may lie laid for having carnal knowledge of a girl of 
fourteen undt r Code see. 301 without involving the question of consent ; 
liut unless the girl is a wstness in the caw there could lie no question 
of consistency and the evidence of her complaint would not he admis
sible unless her testimony was given. R. v. McMillan (1916), 9 W.YV.R.

Content of on imbecile]—Even though the woman lie an imbecile, 
she may still lie capable of giving her consent. If she consents to the 
intercourse there is no offence in law, unless the man knows or has 
good reason to believe that she is an imtiecile. (Sec. 219.) Three cases 
regarded as authorities on this point are Reg. v. R. Fletcher, 8 Cox 131 ; 
Reg. v. Chas. Fletcher, 10 Cox 248, and Reg. v. Barrett, 12 Cox 498. 
The effect of these authorities is that if the evidence establishes that 
the girl was in such a condition of imbecility that the jury might 
reasonably find that she was incapable of giving her consent, then there 
is a case to go to the jury, and a verdict of " guilty" on their part 
will not lie disturbed. R. v. Waleliek (1913), 21 Can. Cr. Cas. 130, at 
133, 23 W.L.B. 931, 4 W.W.R. 501.

In the case of Reg. v. Connelly, 26 U.C.Q.B. 317, the jury expressly 
found that the woman, though insane, was a consenting party ; and the 
Court held that on such a finding a verdict of guilty could not lie 
supported.

Evidence of child under fourteen]—Code sec. 1003 ; Canada Evidence 
Act. R.8.C. 1906. eh. 145, see. 16.

Conviction for letter offence of atsault or indeoent atsault]—The 
distinction between felony and misdemeanour is abolished, and pro
ceedings in respect of all offences, except so far as they are varied 
by the Code, shall Is* conducted in the same manner. Code sec. 11.

gee. 951 of the Crim. Code provides that " every count shall be 
deemed divisible; and if the commission of the offence charged as 
described in the enactment creating the offence or as charged in tin- 
count, includes the commission of any other offence, the person accused 
may Is* convicted of any offence so included which is proved, although 
the whole offence charged is not proved."

356



SKXIIAI. < IM MRS (#**1
An assault is included in every «we of rape as a anno—nry ingre

dient. H. v. Muiim, 2:! O.L.R. 225, 17 Can. Cr. Can. 285; R. v. Went, 
[1898] 1 Q.B. 174; B. v. Edwards (1898), 2 Can. Cr. Ca*. 96, 29 Out. 
R. 451. The usual form of an indict nient for rape is that “ A. did 
assault H., a woman who was not his wife, and did then and there 
have carnal knowledge of her without her consent.” Nee Regina v. 
Edwards, 28 O.R. 451, 2 Can. Cr. Cas. 86, and Regina v. Outline, L.B. 
1 C.C.R. 241; Wilkinaon v. Dutton (186.1), .12 LJ.M.C. 152, and re 
Thompson ( I860), 6 H. & N. 18.1, R. v. Kick, 16 U.C.C.P. .178 (Oat.).

Wife of accuned <i compellable mint *#]—This section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.H.C. 1806, ch. 145, and under it the wife of the accused is both 
a competent and coni|tellublo witness, for the prosecution.

I’liiiKliment for rape.

290 Every one who commits ru|Ki is guilty uf mii indictable 
offence and liable lu suffer death or to imprisonment lor life.

Origin]— Sec. 267. Code of 1882; R.H.C. 1886, ch. 162, sec. .17.
Verdict for a léguer offence proved, if included in the offence 

charged]—If the judge allows the indictment to go generally to the 
jury, it is not competent for him to withdraw from their consideration 
a verdict for any lesser offence which may lie included in the indict
ment. Code sec. 851 ; R. v. Hcherf, 1.1 B.C.B. 407, 11 Can. Cr. Cas. 
.182; 8 W.L.R. 218; R. x. Edwards (1888), 28 Ont. R. «51. 2 Can. Cr. 
Cas. 86; R. v. West. 11888] 1 Q.B. 174.

A verdict for an attempt may be returned if the evidence estab
lishes an attempt to commit the offence and the jury negatives the com
plete offence. See. 848, and us to attempts generally, mr Code sec. 72. 
An attempt to commit rape is punishable under sec. .100.

A new trial may Is* ordered on the ground that the charge of the 
•trial judge was calculated to lead tin1 jury to lielieve that if they failed 
to find the accused guilty of ra|H‘ they would fall short of their plain 
duty. R. v. Hcherf, 11 ('an. Cr. Cas. 382, 1.1 B.C.R. 407. In that case. 
Clement, J., said, "1 do not think a judge is entitled to press a jury that 
far. The evidence points strongly to an offence under sec. 211 of the Code 
! seduction of girl lietween fourteen and sixteen]. No intimation of 
this was given the jury and 1 lielieve that if they had known that a 
verdict of not guilty on the charge of rape would not necessarily mean 
that the accused would go unwhipt of justice, their action on this 
indictment might have lieen different.”

The verdict may he for the lesser offence of assault with intent 
to commit rape; John v. The (^ueen, 15 H.C.R. .",84; or of indecent 
assault; R. v. Urahnm (1888), Il Ont. R. 77, 1 Can. Cr. ('ns. 22.
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Jury not to separate on trial of capital charge]—The jury must he 
kept together on the trial of a charge of rape, aa it in a capital offence ; 
Code nee. 945 (4); and if they have been allowed to separate over 
night another jury may be empanelled and the trial begun de novo. 
There in no duty cast upon the judge to exclude from the second jury 
the jurors who were on the first and who had already heard part of 
the evidence on the abortive trial. R. v. Luparello (1915), 8 W.VV.R. 
89, 25 Man. R. 235, 30 W.L.R. 777. On the calling of t ic second jury 
the accused has the unimpaired right of challenge. R. v. Luparello. 
supra.

Excluding public from trialj—Code nee. 645.
Ei'idenee of child under fourteen]—Canada Evidence Act, B.8.C. 

1906, eh. 145, sec. 16. Code sec. 1003 makes somewhat similar pro 
visions for offences under secs. 292, 301 and 302, but probably does 
not apply to offences under secs. 299 or 300.

Wife of accused a compellable tottfieas]—This section is included 
amongst those specified in sub-nee. 2 of sec. 4 of the Canada Evidence 
Act, R.H.C. 1906, ch. 145, and under it the wife of the accused is both 
a coin|M‘teiit and com|H‘llable witness, for the prosecution.

Evidence of similar nets]—In dealing with the question of the admis 
nihility of evidence of similar acts, a great deal depends upon the nature 
of the crime alleged. A rule which may lie applied to theft (R. v. 
Collins, 9 Cox C.C. 497, 33 L.J.M.C. 177), or arson will not necessarily 
apply to such a crime as rape. And even with respect to crimes of 
indecency one rule may very well apply to eases where consent is 
immaterial, such as Rex v. Chitson, [1909] 2 K.B. 945 ; and another 
to a case where absence of consent is essential. R. v. Paul (1912), 2 
W.W.R. 605, 622. In Rex v. Chitson, [16091 2 K.B. 945, it is apparent 
that the reason for the admission of the prisoner’s statement to the 
complainant that he had done the same to another girl was as stated 
by Lawrence, J., that “ if he has made that statement to the prose 
eutrix at the time alleged by her, that fact would strongly corroborate 
her evidence that the prisoner was the jierson who had had connection 
with her.”

Compare as to evidence of identity, Thompson v. Director of Public 
Prosecutions [1918] A.C. 221, 13 Cr. App. R 61, 87 LJ.K.B. 478; and 
see reference to R. v. Chitson, in Brunet v. The King, (1918), 57 H.C.R. 
S3, 30 Can. Cr. Cas. 16, at 40, per Anglin, ,1.

The case of incest which arose in Rex v. Ball, [1911] A.C. 47, SO 
L.J.K.B. 691, rested upon s|s*cial circumstances applicable to such a 
crime. The evidence of previous similar acts there admitted was con 
sidcrcd relevant as tending to prove the existence of a guilty passion 
lietw eon the brother and sister, i.e., the existence of a guilty relation 
ship Mween the two which would tend to prove the commission of 
the act of incest chnrged. This furnishes a ground for distinguishing
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imaat from rape in dealing with the point under considération. K. v. 
M . Il'l-I. 8 W.W K M, per Stuait, .1

Bail] — Rape is a capital offence and the justices on committing for 
trial for that offence cannot grant bail. Code sec. 099; re Hopfe's bail 

ISIS), I H WK i. 22 r.rn or. <’„* M«i, L- ; w LI - -i. UH 
Hail may, however, lie granted by a provincial superior court, Cotie sec. 
«99; H. v. Pyburii, 11 O.W.N. «1.

Jurisdiction of sesnum* txeludtd] - See sec. 58Ü.
Aiding end abetting a rape]—The aider ami aliettor is punishable 

as a principal. Code see. fit); B. v. Finnessey, 11 O.L.R. 338, 10 Can. 
<>. Ch,. 147; K. v. Hlais. 11 O.L.R. 345, 10 Can. Cr. Cas. .154. He 
may la* indicted joint I y with the principal offender. R. v. 
Mais, supra; but may lie granted an order for a separate trial. Code 
wee. 8.17. If a separate trial is ordered, the one is (annul to testify 
against the other. Canada Evidence Act, R.fi.C. 1906, ch. 145, sec. 4, 
and it would not Ik* illegal for the prosecuting counsel or the judge to 
comment in their addressee to the jury upon the failure of the accused 
to call as his witness the |>ereon jointly charged but ordered to be 
separately tried. R. v. Blais. 11 O.L.R. 345, 10 Can. Cr. Cas. 354.

Hoy under fourteen]--A boy under fourteen years of age cannot be 
convicted of ra|H\ Code sec. ‘29K (2). He is presumed by law to lie un
able to commit the offence and it would seem that he would not he liable 
to lie convicted of carnally knowing a girl under fourteen in contra
ient inn of Code sec. 301. Hoe Code Ifi preserving excuses and defences 
under the common law where not inconsistent with the Code, and see 
K. v. Waite [1818] ‘2 Q.B. fitHl, fil LJ.M.C. 187. But he may be found 
guilty of an indecent assault; R. v. Williams [1893] 1 Q.R. 320; or of 
a common assault. R. v. Waite, supra.

Punishment for nllempt to rommlf rape.

300 Every one is guilty of an imlietalilv offence ami liable 
to seven years* imprisonment who attempt* to commit raja-.

Origin]—Hec. 2fiH, Code of 1892.
Attempts generally]—Code sec. 72.
Question of constat]—See sec. 298 and note to same.
Complaint by prosecutrix]—Roe note to see. 298.
Kxelnding jutblie from trial]—Code see. fi45.
Wife of accused a compellable u'itness]—This section is included 

nmongst those sjiwifled in sub-sec. 2 of see. 4 of the Canada Kvidenee 
Act, R.N.C. 190fi, ch. 145, and under It the wife of the accused is both 
a competent and compellable witness for the proaeeution.

Vtrdiel for lesser offence]—Code sec. 951 ; R. v. Clarke, 38 N.B.R. 
II. 12 Can. Cr. Cas. 300.

Verdict for attempt charged irhere fall offence jtrorrd] Code see.
950.
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Jurisdiction of session* excluded]—Mw eec. 583; K. v. Wright, 2 Can. 
Cr. fas. 83 (N.B.) ; R. v. Preston (1905) 11 B.C.B. 159, 1 W.L.R. 17, 
9 Can. Cr. Caa. 201.

Assault with intent to commit indictable offence]—Code aec. 296, suh- 
ave. (a); R. v. Preaton (1905) 11 B.C.B. 1"9, 1 W.L.R. 17, 9 Can. Cr. 
Caa. 201.

Carnall) knotting girl nnder fourteen year*.

301. Every one is guilty of an indictable offence and liable 
to imprisonment for life, and to lx» whipped, who earnall\ 
knows anv girl under the age of fourteen years, not lieing In- 
wife. whether lie lielieves her to lie of or «larve that age or not.

Origin1—Bee. 269, Code of 1*92; 53 Viet., Can., eh. 37, nee. 12.
Carnal knowledge]—Code see. 7 dispense* with proof of emission.
An indiet ment for rape under see*. 29h and 299 lie* against one 

who hue ravished a female under the age of fourteen years against her 
will, notwithstanding this section. R. v. Riopel (1898), 2 Can. Cr. Ca*. 
225; H. v. Ratcliffe (1882), 15 Cox C.C. 127; R. v. Dirkeu (1877), 14 
Cox C.C. 8.

Carnal knowledge alone constitute* an offence under this section 
when the girl is under the age of fourteen and her consent to the get 
is not a defence. R. v. Brice, 7 Man. R. 627 ; U. v. Chisholm, 7 Man. It. 
613; R. v. Cameron (1901), 4 Can. Cr. Cas. 385 (Ont.).

Proof or inference of age]—Code sec. 984.
Evidence of paternity by showing child’s similarity to the accused]- - 

A child, sworn to have been Lorn of the criminal intercourse, may In- 
exhibited to the jury, and its likeness to the accused pointed out in 
proof of the charge, but it is preferable that witnesses should In* 
called to testify to the points of likeness relied upon. R. v. Hughes. 
22 O.L.B. 344, 17 Can. Cr. Ca*. 450; Udy v. Htewart, 10 Ont. R. AM.

Cross-examination going to credit]—In R. v. Cargill (1918] 2 K.B. 
271, 82 U.K.B. 655, 8 Cr. App. R. 224, defendant's counsel cross 
examined the girl as to alleged previous acts of connection with other 
men which she denied. Evidence tendered to prove such previous acts 
was rejected, the question of seduction not lieing relevant to the issue 
although the girl had given evidence that defendant had seduced her. 
which evidence had not l**en objected to; neither could the rejected 
evidence la* received to show that the girl was unworthy of belief as 
the rule is that her answers to questions in cross-examination going 
merely to credit cannot la* contradicted.

Matters which go to credit only and are relevant only as going to 
credit cannot la- contradicted by further evidence ; so the evidence of 
the girl as to her chastity admitted, though irrelevant, on a charge of 
carnal knowledge of a girl under the statutory age, cannot la» rebutted 
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Iiv posit i\’C testimony where sin- him maintained her statement when 
miss-examined to credit. R. v. Cargill, supra, commenting on Attorney- 
(ieneral v. Hitchcock (1847) 1 Exeh. R. 99, 1(3 L.J. Ex. 259, and Thomas 
v. David, 7 C. â P. .150

Verdict for a hater offence proved]—Sec. 951 authorizes a verdict of 
indecent assault (wee. 892), the consent of a girl under fourteen not 
I icing material to that offence; see. 294 ; R. v. Cameron (1901), 4 Can. 
Cr. Cas. .185 (Ont.) ; or if the complete commission of the offence under 
nee. .101 is not proved, hut the evidence establishes an attempt to com
mit the offence, the accused may Ik* convicted of such attempt (sec. 949) 
and punished aeordinglv. Sec. .102.

Excluding public from trial)—Code sec. (345.
Joinder of counts1—A charge of carnal knowledge of a girl under 

fourteen may lie joined with a charge of criminal seduction of the same 
girl when between fourteen and sixteen. Code see. H5fl; R. v. Hughes, 
22 O.L.R. .144, 17 Can. Cr. Cas. 450. The court may order a separate 
! rial of each count. Code see. 857; R. v. Hughes, supra.

Evidence of child of tender gears taken without oath]—Code sec. 
100.1; Canada Evidence Act, R.H.C. 1000, eli. 14(3, sit. 10.

/ nsufficit ne g of alleged admission or confession]-—Hoc R. v. Blytli 
11917), 11 O.W.N. 406.

Wife of act-used a rompt Habit witness]—This section is included 
amongst those s|ieciHcd in sub-sec. 2 of see. 4 of the Canada Evidence 
Act, R.H.C. 190(3, cli. 145, and under it the wife of the accused is lrotli 
a competent and comiiellahle witness for the prosecution.

Vanishment of whipping]—See secs. 80, 204, 270, 292, 2913, 101, 302. 
440, 457, 1000.

Attempt «I that offence.

302. Kwrv one who attempts to have unlawful carnal knowl
edge of any girl under the age of fourteen years is guilty of an 
indictable offence and liable to two years* imprisonment, and 
to la* whipped.

Ongiu 1 Hit. 270, Cede of 1*92; S3 Viet., eh. 37, wit. 12.
Child's evidence not under oath]—In a ease where the trial judge 

received the child's statement, without oath, under sec. 100.1 of the Code, 
and upon that and other evidence convicted the prisoner of the offence 
charged, he reserved for the opinion of the Court of Apjieal the quos 
lions whether the child's statement was sufficiently corroborated to 
comply with the requirements of sub-sec. 2 of sit. 1003, and whether 
he was right in holding that there was sufficient evidence to justify 
his finding the prisoner guilty. It was held that the evidence of the 
child was sufficiently corroborated by: (a) evidence of the statement
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made to her mother within an hour or two after the occurrence a state
ment volunteered by lier, and not extracted by interrogation or sugges 
lion; (b) evidence of the eondition of the child's clothing, as testified 
to by her mother and two other |M‘rsons; (c) evidence of the fact of 
the child having been with the prisoner during the time testified to as 
that during which his improper conduct took place. Hex v. Itowin, 20 
O.L.R. 111, 15 Can. Cr. Cas. 89fi.

Upon the trial of a charge of attempted carnal knowledge of a girl 
under fourteen who is too young to understand the nature of an oath, 
a conviction for that offence is not warranted unless her evidence not 
under oath «a corroborated by some other material evidence implicating 
the accused (Cede sec. 100.1), but the accused may lie convicted of 
common assault ii|m»ii the charge so laid if then1 lie eorrolioralion merci> 
by some other material evidence. R. v. Dr* Wolfe ( 1904). 9 Can. Cr. 
Cas. .18; Can. Evidence Act. R.8.C. 1900. eh. 145, sec. Ifi.

Proof or inferenee of oqe]—Code sec. 984.
Identity of aernned]—On a question of identity it is misdirection 

to charge the jury that the accused must prove his defence of an alibi 
by a preponderance of testimony. R. v. Myahrnll. .15 N.R.R. 507, 8 (’an 
Cr. Cas. 474;

Wife of oeeinud a eoni/H liable a if a css 1 This section is included 
amongst those specified in sub set1. 2 of sec. 4 of the Canada Evidence 
Act, R.8.C. 1900. ch. 145, and under it the wife of the accused is both 
a competent and com|iellable witness for the prosecution.

Kxelitdutq /nthlu from trio/]—Code see. 045.
PnMtkment of n'hipi*inq]—Hoe secs. 80, 204, 210, 270, 292. 29.1, .101, 

.lilt, 440, 457. lotto.

.4 hortion.

Attempt to proeerr abortion.

303. Kvery out* is guilty of mii imlietahle offenve ami liable 
to imprisonment for life who, with intent to procure the mis 
vnrriage of any woman, whether she is or is not with eliihl. 
unlawfully administers to her or eauses to lie taken bv her any 
drug or other noxious thing, or unlawfully uses on her an\ 
instrument or other means whatsoever with the like intent.

Origin 1 Hec. 272. Code of 1892; R.H.C. 18Mfi, ch. 1«2, sec. 47; 32 S3 
Viet., Can., ch. 20, sec. 59.

H’itk «Htm/)—Supplying a noxious thing with intent to procure 
abortion is an offence by the terms of this section, although it sulisc 
quenlly appears that the woman was not pregnant. N««e R. v. Tit ley 
(1880), 14 Cox C.C. 502; R. v. Goodhall < 1M«), 1 l>en. 187.
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Where the instrument alleged to have lieen «Md was a quill, which 
might possibly have he«.n used for an innocent purpose, evidence was 
allowed to be given, in order to prove the intent, that the prisoner had 
at other times caused miscarriages by similar means, tt. v. Dale (18W), 
16 On C.C. 708, per Charles, J.

And see Brunet v. The King ( 1918), 8(1 Can. Cr. Cas. 16, 57 H.C.K 
83, and note infra, ou Evidence of previous criminal acts.

Causes to be taken]—Where the prisoner gave the prosecutrix the 
drug for the purpose of procuring alairtion, and the prosecutrix took it 
for that purpose iu the prisoner's absence, it was held that he had 
• caused it to be taken ” within the meaning of a similar English statute. 
K. v. Wilson (1856), Dears. A H. 127; K. v. Farrow (1857), Dears. A B. 
164.

Drug or other noxious thing]—The statute 32-33 Viet., c. 20, ». 50 
ns well as the later Act, R.H.C. 1886, c. 162, ». 47, used the phrase, any 
poison or any other noxious thing. It was laid down under that statute 
that while poisons are not noxious things when taken as medicine in 
ordinary treatment, that if taken or administered in undue and immoder- 
ate quantities the excess of the article liecomes noxious, and it was not 
essential to support a conviction that the article should l>e noxious in 
itself if it was a " poison." K. v. Htitt (1879), 30 U.C.C.P. 30. 33.

The thing administered must la* either a " drug " or a " noxious 
tiling," and it is not sufficient that the accused supposed it would have 
«the desired effect. K v. Hollis (1873), 12 Cox C.C 463; R v. Isaacs 
(1862), 9 Cox C.C. 228, 32 LJ.ll.C. 52.

To the same effect is the decision in R. v. Pettilioiic 11918) 2 W.W.R. 
806 (Alta.).

If the article administered is not a "drug" and the quantity admin
istered ia innoxious but lyould lie noxious had it lieen taken in large 
quantities, there is no administration of a noxious thing within the 
section. R. v. Hennah (1877), 13 Cox CC. 547.

If the drug administered produces miscarriage it is sufficient evi
dence that it is noxious although there is no other evidence of Ms nature. 
K. v. Hollis (1873), 12 Cox C.C. 463.

Evidence that quantities of oil of junijier considerably less thim half 
nil ounce are commonly taken medicinally without any bad ri*sults, but 
that half an ounce produces ill effeets and ia to a pregnant woman 
dangerous, was held sufficient from which a jury might infer that tlie 
latter quantity was a noxious thing. R. v. Cramp (1880), 5 Q.R.D. 307.

Excluding public from trial]—Code sec. 645.
Aiding and abetting in the offence]—flee Code secs. 69, 305.
On a charge of abortion alleged to have lieen committed by n 

physician at the instigation of the accused, it is necessary to prove 
both that the physician's operation was unnecessary and unlawful, and 
that the accused procured or alietted such unlawful operation. Re 
McCrendy (1909). | flask. L.R 46. 14 Can. Cr. Cas. 481.
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And wh* Hrunet v. The King, 57 8.C.R. 83, mi pm.
Thom in no statutory requirement of corrotoration in respect of 

nn offence under nor. 303, and a conviction may to founded on the 
evidence of the woman on whom the ojieratioii wan performed. U. v. 
Badick Bey ( 1914), 25 Can. Cr. Can. 259. SO Rev Ley. NS. 140 (<*ie.).

Where the accused wan tried on a charge of procuring abortion and 
the only evidence wan that of the woman who swore that she went to 
the accused and asked him to perform the o|»eration, she herself being 
a consenting party thereto, the trial judge directed the jury that they 
should not convict upon the uncorrotorated evidence of the woman who 
was parlicrp* rrimini*. The jury, notwithstanding, brought in a verdict 
of guilty, and it was held that the evidence of an accomplice, even though 
uncorroborated, is legal evidence and sufficient to support a conviction, 
but the trial judge should advise the jury not to convict upon such 
evidence. R. v. Reynolds ( 1908), 1 Hank. L.R. 480.

And see R. v. Betchel, (1912), 2 W.W.R «24. 4 Alla. L.R. 402.
Charfjinff name offence in different manner]—In an indictment laid 

under sec. 303 of the Code, the first count charged that the accused, 
with the intent to procure a miscarriage, etc., did unlawfully use upon 
the person of the woman an instrument, etc. ; the second count charged 
that with like intent the accused did unlawfully " operate " on the said 
woman. The evidence submitted by the Crown was directed solely to 
proof of the fact of the performance of an operation by the use of 
nil instrument, substantially negativing the use of the hand or finger 
alone for the ulleginl purpose. The jury, however, were charged after 
they had intimated that they were not satisfied that the evidence estab
lished the use of an instrument—that the use of the hand or finger 
might to considered in dealing with the neeond count. The jury found 
the accused m.f guilty on the first count, but guilty on the second count. 
It was held that the second count might not unnaturally to regarded 
ns a mere rejietitim in another form of the gravamen of the first count, 
and that by the finding of not guilty on that count the whole case 
against the accused failed, and the finding on the second count, there
fore, could not In* supported. R. v. Cook ( 1909), 19 O.L.H. 174, 15 Can. 
Cr. Cas. 40. And see ('ode sec. 892 (application to divide counts), and 
sec. 909 (plea of antre foin).

Coax/Hrfle// to promet abortion J— In R. v. Hindi rack, 21 Can. Cr. Cus. 
257, 28 O.L.R. 32, the Ontario Court of Appeal held that acts and 
declarations of those charged with conspiracy to procure almrtion, occur
ring immediately after the commission of the o|ieration, and made while 
procuring care for the |H«rson upon whom the abortion was |>erformed, 
were admissible in evidence. As to conspiracies generally, see Code

The form of the indictment in R. v. Hachrack, supra, was for that 
the accused did, at a named place and in a given month, conspire,
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combine, confederate, and agree together to commit a certain indictable 
offence, to wit, the crime of aliortion, by then and there conspiring, 
combining, confederating, and agreeing together to procure the mi* 
carriage of a certain xvoniau (naming her), thereby committing an 
indictable offence, contrary to the (’riminnl (’ode. It wa* held that 
the form of the indictment wa* sufficient. Voile eec*. 168, 852; Kegina v. 
Howland* (1851), 17 <£.H. «471. The finding of the jury that the prison 
er* conspired to procure the alMirtion in the Province of Ontario wa* 
warranted by the evidence, but, finding it difficult to do so there, they 
went to a foreign country. Evidence of what took place in the foreign 
country in furtherance of the conspiracy wa* properly admitted. K. v. 
itachrack, supra.

Particular» of conspiracy to procure abortion]—Particular* may In- 
ordered whereby the prosecution is further to doscrilie the mean* by 
which any offence wa* committed, etc.; Code sec. 859, sub-sec. (/) ; 
K. v. Itachrack (1913), 28 O.l .K. 32, and see form of demand for par
ticulars anil of particular* acr ed in answer in the last-mentioned case 
(28 O.L.It. at 32), also form of demurrer (28 O.L.H. at 34).

Evidence of accomplice)—A conviction will stand although the only 
incriminating evidence wa* that of tin* woman on whom the nlKirtion 
un* practised with her own consent, but the trial judge may properlx 
instruct the jury in such a case that they ought not to convict on the 
evidence of the woman alone when she wa* an accomplice. K. v. Hex 
imlds, H W.L.K. 2tW, I Hash. L.K. Ml, 13 Van. Vr. Vas. It. v. Hetrbel.
2 W.W.K. 824, 4 Alta. L.K. 402, III Van. Vr. Vas. 423, 21 W.L.K 14440.

Attempt to have woman lake noruni» dray to procure abortion) 
Attempts are punishable under see. 570. A* to what constitutes an 
attempt of an indictable offence generally, sec Cod - we. 72. An 
attempt may Is* complete whether under the circumstance* it xxu* po* 
si bio to commit the a-ttempted offence or not, and so a conviction max 
Is- made for an attempt where made with drugs tadieved by the accused 
to lie of a kind suitable for the illegal purpose, although they xvere 
in fact not of that kind. K. v. Pot titanic 11918] 2 W.W.K. 806. Ho 
also it is sufficient that he tried to cause the woman to take the drugs 
and believed she hud done »o, although she did not take any of them, 
but deceived him into thinking she had done so. R. v. Pet titanic, supra. 
Where none of the drugs were actually taken or where no instrument 
is used, as the case may ta», the charge should Ik* for an attempt only. 
R. v. Pet titanic, supra. If. on the other hand, the charge had lieen for 
the actual offence under sec. 303, it xvould have lieen necessary to prove 
that, the substances referred to xvere In truth noxious drugs or other 
noxious things within the meaning of sec. 303. R. v. Pet titanic | I018| 
2 W.W.R. 806 (Alta.); R. v. Isaacs, L. k V. 220, 32 LJ.M.V. 32: R. x. 
Hollis, 12 Vox C.C. 463.
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Where death result*]—Where the illegal ojteration by which mi 
abortion is procured causes the woman'* death and a charge of murder 
is laid, there in no rule that the cause of death must be proved by the 
poet mortem examination ; the ease may go to the jury notwithstanding thv 
absence of a complete post-mortem. K. v. Uarrowr, 5 B.C.K. til, 1 Can. 
Cr. Cas. 240. As to culpable homicide, see sec. 252 ; murder, sees. 259, 
2OU ; manslaughter, sec. 202. Where the woman's death results ami 
charges are laid in one indictment both for the unlawful administering 
of drugs with intent and for manslaughter, the former charge must 
be withdrawn if the prosecution uses the woman's dying declaration 
which would be admissible only upon a homicide charge. K. v. Inkster 

118 8 W u 1 MM I -
W.LR. <82.

As to constructive murder from abortion practices, see K. v. Whit- 
mnrsh (1898), 02 J.P. 080, 711, 42 Hoi. .1. 847; Code sec. 259; and as 
to manslaughter, Code secs. 252, 202.

Where the woman had died from other causes, evidence of what 
she had said to a witness and not in the presence of the accused, ns 
to her Iwdily condition, must he confined to contemporaneous symptoms, 
and nothing in the nature of a narrative is admissible as to who causeii 
them or how they were caused. B. v. Thomson (1912), 7 Cr. App. K. 
270, applying R. v. (lloster (1888), Iti Cox C.C. 471.

An acquittal on a homicide charge will not bar a prosecution for 
procuring the abortion. K. v. Topham, 28 L.J. (Bug.), 180; compare 
It. v. Hernt, 10 Cox C.C. .Ill, 107 Cent. Cr. Court Hess, papers 418.

KvitUnce of previous criminal acts]—In Bex v. Pollard, 19 O.L.K 
90, 15 Can. Cr. Cas. 74, there was an indictment of the de 
fendants (P., a physician and surgeon, and T., a hoarding-house 
keeper ), for procuring an abortion. The case for the Crown
was that the defendants had performed an unlawful operation 
upon a certain woman, for the purpose of procuring a miscarriage. Of 
this there was evidence to go to the jury. The defence was then en
tered upon, and the defendant, P., swore that the operation was per 
formed for a lawful purpose, and without any criminal intent. He was 
cross-examined as -to whether he had not, some few weeks previously, 
performed an operation upon a person then in court. He denied having 
done so, and all knowledge of having treated her at all. This person 
and the man whom she had subsequently married were, against objec 
lion, caled in reply, and gave evidence that P. had lieen employed to 
ujierate, and had operated, upon her so as to procure a miscarriage. It 
was contended that this evidence was admissible, us tending to rebut 
the evidence of P., or, in other words, to prove the unlawful intent. It 
was held that the testimony of these witnesses was improperly admitted, 
there 1 icing no evidence of a system which would let in proof of a single 
prior criminal act as part of it. R. v. Pollard (1909), 19 O.L.R. 90. 

366



AllOltTION

Hut where the defence raised was that the instruments liud lawn used 
for ft lawful imrjHise and with no criminal intent, the prosecution wan 
allowed to prove by another female wUnifie that he had performed a 
like operation upon her to procure miscarriage, and had told her at 
the time that he had "put doeens of girls right." K. v. Homl 11ÎMH»]
2 K.H. .'189, 75 L.J.K.H. 693. That statement of the accused in ltond’s 
case was evidence of system although in respect of a single prior act 
of nearly a year liefore. R. v. Pollard, 19 O.L.R. 96, 99; Brunet v. The 
King (1918), 30 Can. Cr. Cas. 16 (Can.).

That the means used was not for an innocent purpose may Ik* shown 
by the use of the same means at other times, not too remote, for an 
illegal purpose, at least where it is not the customary means for effecting 
the innocent purpose. Hee R. v. Dale, (1889), 16 Cox C.C. 703.

Evidence will not la* inadmissible on the ground only that it goes 
to prove only one other criminal act and not one of a number. There 
may la* other circumstances showing the lot sought to lie proved to lie 
part of a criminal practice or system of which the criminal offence 
charged in the indictment formed part. R. v. Bond [1906] 2 K.B. 
389, 75 L.J.K.B. 693. A tien is must Is* shown lietween the act charged 
and the other acts given in evidence, and this must, lie such that tin1 
criminal intent appearing from such other act* is inferentially the same 
in the act charged. R. v. Ollis [1*M] 2 K.B. 758, 69 U^.l. 918, 19 
<*oa CP. 554; R. v. Fisher [1910] 1 K.B. 149, 79 LJ.K.B. 187, 22 Vox 
C.C. 270 (false pretenses); R. v. Rivales [1899] 1 Q.B. 77; Makin v. 
Attorney-Ueneral of N.H.W. [1894] A.C. 57, S3 LJ.P.C. 41, 17 Cox C.C. 
704; Perkins v. Jeffrey [1915] 2 K.B. 702, 84 LJ.K.B. 1554, 25 Cox 
C.C. 59; R. v. Boyle and Merchant [1914] 3 K.B. 339; R. v. (leering. 
18 L.J.M.C. 215; R. v. Roden 12 Cox C.C. 630; R. v. Cotton 12 Cox C.C. 
•00; R. v. Welford (1918) 41 O.L.R. 359 (under a liquor law).

Compare R. v. Rose |1918J 3 W.W.R. 950 (Alta.), in which evidence 
of numerous other liquor prescriptions were admitted on a charge 
against a physician for illegal prescription of liquor where not medicin
ally required.

The evidence may lie given in various classes of cases in proof of 
guilty knowledge, or intent, or system, or in rebutting an appearance 
of innocence which, unexplained, the facts might wear; Thompson v. 
Birector of Public Prosecutions, [1918] A.C. 221, 87 L.J.K.B. 478, 484; 
and notwithstanding that the general character of such evidence is to 
show that "the accused had in him the makings of a criminal." 
Thompson's case, supra, 87 LJ.K.B. 478, 484, per Lord Sumner. In 
cases of procuring almrtion such evidence is constantly and properly 
admitted. But, liefore an issue can Ik- said to lie raised which would 
|*ermit the introduction of such evidence so obviously prejudicial to 
the accused, it must have lieen " raised in substance, if not in so many
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words, and the issue so raised must be one to which the prejudicial evi
dence is relevant.” Thompson v. Director of Public Prosecutions [1918] 
A.C. 221, 87 L.J.K.B 478, 484 (H.L.); Brunet v. The King (1918), 30 
Can. Cr. Cas. 16 (Can.). It has lieen said by high authority that such 
evidence may be relevant if it ** tends to make more probable the 
criminal intent regarding which, in view of the defence set up, it was 
essential that the Crown should not leave room for reasonable doubt.” 
R. v. Ollis [1900] 2 K.B. 758, per Lord Russell, CJ.; Brunet v. The 
King (1918), 30 Can. Cr. Cas. 16 at 39, per Anglin, J.

Drugging with intent]—See secs, 216, 264, 276, 277, 278, 303-806.
Counselling the offence)—If the woman were with child the admin

istration of a poison or other noxious thing with the unlawful intent 
would lie a felony. Stephen, Crim. Law, art. 236. And to incite a 
felony, when no felony was committed, was generally a common law 
misdemeanour. Brousseau v. The King (1917), 56 S.C.R. 22, 29 Can. 
Cr. Cas. 207, per Fitzpatrick, C.J. ; R. v. Gregory, L.R. 1 C.C.R. 77 ; sec 
also R. v. Ransford, 13 Cox C.C. 9. As regards the common law offence 
of counselling a felony, it may not be material where the place was at 
which the felony itself was committed or attempted, as the offence of 
counselling the other within the jurisdiction to commit the crime would 
lie complete although the crime was not attempted. In this view it 
would seem that R. v. Walkem (1908), 14 B.C.R. 1, 14 Can. Cr. Cas. 
122, may have to lie reconsidered. In that case there was evidence that 
accused counselled the woman to submit to an operation within the 
jurisdiction, but she had in fact gone to the United States and sub
mitted to an operation there in consequence of the counselling. The 
question reserved for the decision of the Supreme Court of British 
Columbia appears to have ignored the circumstance that the woman 
was counselled within the jurisdiction to submit to an illegal operation 
to be performed within the jurisdiction, and raised only the point 
whether counselling in Canada to submit to an abortion in the United 
States was an offence. That court held that it was not an offence 
against the criminal law of Canada. R. v. Walkem, supra. The crim
inal common law of England is still in force in Canada, except in so far 
ns repealed either expressly or by implication. Union Colliery Co. v. 
The Queen 31 S.C.R. 81, 87; Brousseau v. The King (1917), 56 S.C.R. 
22, in which the effect of see. 69 (d) of the Code is discussed. That 
sub-section enacts that every one is a party to and guilty of an offence 
who counsels or procures any person to. commit the offence. And it was 
pointed out in the Brousseau case that to incite the commission of a 
felony, although the felony was not committed, was generally a mis
demeanour at common law, even if sec. 69 (d) does not apply to an in
cited offence not completed, many of the judges favouring the view that 
it does so apply.

368



Abortion

Women jillnif I» proriirr her own mUrarrlagr.

304. Every woman is guilty of an indictable offence and 
liable to seven years' imprisonment wlm, whether with child or 
not, unlawfully administers to herself or permits to be adminis
tered to her any drug or other noxious thing, or unlawfully uses 
on herself or permits to be used on her any instrument or other 
means whatsoever with intent to procure miscarriage.

Origin]—See. 27.1, Code of 1862; K.8.C. 1886, eh. 162, sec. 47.
" Drug or other norioun thing "]—Code secs. 303, 304, 305.
Drugging with intent]—See secs. 216, 264, 276, 277, 278, 303-306.
Excluding public from trial]—Code sec. 645.

Supplying drug to procure miscarriage.

305. Every one is guilty of an indictable offence and liable 
to two years' imprisonment who unlawfully supplies or pro
cures any drug or other noxious thing, or any instrument or 
thing whatsoever, knowing that the same is intended to la1 un
lawfully used or employed with intent to procure the miscarriage 
of any woman, whether she is or is not with child.

Ori/TVi]—Sec. 274, Code of 1892; R.8.C. 1886, ch. 162, sec. 48.
“ Drug or other noxious thinf/ ”]—Code seen. .'103, .‘104, .'105
Attempt to administer, etc.]—An attempt of the offence to which 

see. .303 is directed if* not identical with the offence declared by nee. 
305, but analogouH to it. There may Ik* an offence under sec. 305, 
which would not lie an attempt of the offence covered by sec. 303. As to 
the latter, see note to sec. 303.

" Knowing that the same is intended," etc.]—The intention here 
referred to is not necessarily that of the woman whose miscarriage is 
sought to be procured. R. v. Hillman (1803), L. & C. 258, 33 L.J.M.C. 
<10, 9 Cox C.C. 386. It is enough that the person charged who supplied 
or procured the drug, as the case may lie, should intend it to lie used 
for the purpose of procuring the miscarriage. R. v. Hillman, supra.

Excluding public from frw/7]—Cotie sec. 045.
Drugging with intent]—Hee sees. 210, 204, 270, 277, 278, 303-306.

killing unborn child.- Saving mother’s life.

306. Every one is guilty of an indictable offence and liable 
to imprisonment for life who causes the death of any child which 
has not become a human 1>eing, in such a manner that lie would 
have been guilty of murder if such child had been born.
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1. No one in guilty of *ny offence who, by means which lie in 
gixxl faith considers nccotiiry for the preservation of the life 
of the mother of the child, causes the death of any such child 
before or during its birth.

Origin 1—Code of 1892, see. 271.
When ehild becomes a “human being "1—Code sec. 251.
Exclusion of public from trial}—Code sec. ti45.
Drugging with intent]—See stes. 216, 264, 276, 277, 278, 208-806.
Concealment of birth]—8r **c. 272.

Offences against Conjugal Rights.

Kigali) delined. Inrompeteic) no it. fence. K lenses. Kigali.....-
marriages outside of Canada. Corn of marriage.

307. Bigamy is,—
(«) the act of a person who. l> ng married, goes through a 

form of marriage with any other person in anv part 
of the world ; or,

( h ) the act of a person who goes through a form of marriage 
in any part of the world with any person whom he 
or she knows to lie married ; or,

(c) the act of a person who goes through a form of marriage 
with more than one person simultaneously, or on 
the same day.

2. The fact that the parties would, if unmarried, have been 
incompetent to contract marriage shall lie no defence upon a 
prosecution for bigamy.

3. No one commits bigamy by going through a form of mar
riage,—

(it) if he or she in good faith and on reasonable grounds 
believes his wife or her husband to he dead ; or,

(I/) if his wife or her husband has been continually absent 
for seven years then last past and he or she is not 
proved to have known that his wife or her husband 
was alive at any time during those seven years; or. 

(c) if he or she has lieen divorced from the bond of the first 
marriage ; or,

(rt) if the former marriage has been declared void by a 
court of comptent jurisdiction.

370



Bigamy

4. No pvrHon shall be liable to lx- ounvietoil of bigamy in 
respect of having gone through a form of marriage in a place 
not in ('anada, unless such person, being a British subject resi
lient in ('anada, leaves Canada with intent to go through such 
form of marriage.

5. Every form of marriage shall for the purjiose of this section 
k- valid, notwithstanding any act or default of the person 
charged with bigamy, if it is otherwise a valid form.

Origin]—Sec. 275, Code of 1892; R.8.C. 1886, ch. 37, see. 10.
Wife or husband of accused a compellable witness]—This section is 

included amongst those specified in sub-sec. 2 of sec. 4 of the Canada 
Evidence Act, R.8.C. 1906, ch. 145, and under it the wife or husband 
of the accused is both a competent and compellable witness for the 
prosecution.

No presumption of validity of marriage against person charged with 
bigamy]—Cases of bigamy and actions of crim. con. are exceptions 
to the rule applicable as to property interests by which there is a 
strong presumption in favour of the validity of a marriage proved to 
have been celebrated dc facto. Hedge v. Morrow, 32 O.L.R. 218, 7 
O.W.N. 279; re Sheran, 4 Terr. L.R. 83.

But where as in Nova Beotia the requirement of the provincial mar
riage law, R.S.N.8., ch. 3, sec. 3, was that, with certain exceptions, 
every marriage shall be solemnized by a minister or clergyman of a 
church or religious denomination, being a man and resident in Canada, 
" recognized as duly ordained according to the rites and ceremonies of 
the Church or denomination to which he belongs,” i-t was held on a 
bigamy charge that it was enough to prove that the de facto officiating 
clergyman was recognized as duly ordained according to the rites and 
<-eremonies of the denomination to which he belonged. R. v. Cameron 
(1917), 29 Can. Cr. Cas. 113 (N.8.).

And in R. v. Debard, (1918), 15 O.W.N. 250, the first wife's evidence 
was admitted to prove not only the form of marriage, but that tin- 
person officiating was a justice of the peace in the foreign state.

The fact that the provincial marriage law imposes penalties upon 
persons solemnizing marriages without certain formalities being com
plied with, where its provisions do not declare that a marriage per
formed without compliance with these requirements is null and void, 
will not necessarily imply nullity. Beamish v. Beamish, 9 H.L.C., at 
p. 331; Harris v. Meyer, 50 N.8.R. 117, 30 D.L.R. 26; R. v. Cameron 
(1917), 29 Can. Cr. Cas. 113, 115 (N.8.) ; Londonderry v. Chester, 9 
Am. Dec. 61.

Sub-sec. 1 (a)—“ Goes through a form of marriage "]—The form of 
marriage illegally gone through by a person already married may lie 
a form of marriage which would have been valid but for the prior
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marriage or but for some act or default of the person charged ; secs. 
240 (a), 307, sub-sec. 5; or it may be a form of marriage which, al 
though not recognized by the law of the place where it was gone 
through, was such that a marriage celebrated there in that form is 
recognized as binding by the law of the province or territory where tin- 
offender is tried. Code sec. 240 (a) ; R. v. Hutchins, 4 W.W.R. 1240, 2.» 
W.L.R. 1, 22 Can. Cr. Cas. 27 (Hash.); R. v. Allen, 41 L.J.M.C. 97.

British subject leaving Canada with intent]—The legislation in thi> 
regard has been held to lie within the legislative power of the Canadian 
Parliament when the extra-territorial act contemplated by the first suh 
section as taking place "in any part of the world” follows upon tin 
leaving with intent (sub sec. 4) which is the gist of the offence a I 
though expressed in a limitative clause ; He Bigamy sections (1897;, 27 
8.C.R. 461, 1 Can. Cr. Cas. 172; R. v. Brinkley (1907), 14 O.L.R. 414. 
12 Can. Cr. Cas. 454; and subject to the qualification expressed in suh 
sec. (4) that only a British subject so leaving with intent shall he 
liable to prosecution. See also the Imperial statute 24-25 Viet., eh. 100, 
sec. 57; R. v. Earl Russell 11901) A.C. 446, 70 L.J.K.B. 998. The de 
cision in R. v. Plowman (1894), 25 Ont. R. 656, was overruled by tin- 
decision in “ re Bigamy sections,” supra, which distinguished the lead 
ing case of Macleod v. New Mouth Wales 11891] A.C. 455, 60 LJ.P.C. 
55.

The onus of proof of the unlawful intent in leaving Canada is upon 
the prosecution. R. v. Pierce (1887), 13 Ont. R. 226.

An absence of mens rea is not to be inferred where the mail leaving 
Canada to re-marry relied on a foreign divorce which his first wife had 
obtained from a foreign court, although he had obtained legal advice 
that the divorce enabled him to re-marry, if, in fact, the foreign divorce 
was made by a court without jurisdiction over him and the decree was 
therefore not valid in Canada. R. v. Brinkley (1907^, 14 O.L.R. 4.‘14, 
12 Can. Cr. Cas. 454.

For an example of a colonial enactment making an offence of pro
hibited extra-territorial acts and the return into the jurisdiction within 
a limited period thereafter, see New Zealand Customs Act, 1913, sec. 
206; Peninsular and Oriental 8.N. Co. v. Kingston [ 1903] A.C. 471, 476.

Proving the first marriage when celebrated within the jurisdiction] — 
The validity of a marriage is determined by the law of the domicile 
at the time of the marriage. Gray v. National Trust Co. (1915), S 
W.W.R. 1061, 31 W.L.R. 684.

Proof of the first marriage when celebrated within the jurisdiction 
may lie made by calling, where possible, the officiating minister or other 
functionary authorized to perform marriage ceremonies by the law of 
the province where it was performed, and calling witnesses as to identity 
of the parties, as well as putting in any official record, or extract from 
the record, in which the marriage is entered in conformity with the
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provincial law. Sec R. v. Birtlee, 27 Times L.R. 402. If the prosecution 
is in a different province than that in which the first marriage was 
celebrated, the official record may be leaa effective an proof than it 
would have been in the province in which it was issued. R. v. Laf ro
uvre, 12 Que. P.R. 83. The provincial laws of evidence are to govern, 
subject to the provisions of any federal law. Can. Evidence Act, R.8.C. 
1906, eh. 145, sec. 35. As to giving notice to produce official certificates 
or extracts as evidence, see Can. Evidence Act, R.8.C. 1906, eh. 145, 
secs. 25 and 28.

Professional or expert evidence of foreign marriage laws on proving 
a first marriage out of Canada]—The leading authority on the subject 
of proof of foreign marriage law is The Sussex Peerage Case (1844), 
11 Cl. & F. 85, 134. It was there laid down that, although it was not 
necessary that one should lie a professional lawyer to prove the foreign 
law, it must lie one who was peritus virtule officii. A bishop who had 
held a quasi-judicial position at Rome, was held qualified to prove the 
canon law as to marriage which was in force in that city. In this case 
the House of Lords overruled the decision of Wightman, J., in Regina v. 
Dent (1843), 1 C. & K. 97, who accepted, in the case of a Heoteli 
marriage, the testimony of a non-professional witness who had no 
RjM'cial knowledge as to the law of Scotland.

The beet evidence on such a point is that of a foreign judge, or 
of a barrister or solicitor practising in the Courts of his own country. 
R. v. Naoum, 19 Can. Cr. Cas. 102, at 108, 24 O.L.R. 306; R. v. Naguis 
ri$M«l W.N. 427; R. v. Havage, 13 Cox C.C. 178; R. v. Lindsay (1902), 
66 J.P. 505. In addition, the following have l»een held to be competent : 
a colonial Attorney-General, who was not a lawyer, as to the law of 
the colony (The Hussex Peerage Case, supra, at p. 124) ; a Governor- 
(leneral of Hong Kong, as to the marriage law there (Cooper-King v. 
Cooper-King, [1900] P. 65); an English barrister, who had been env 
ployed by the Colonial Office ns to marriage questions in Malta, although 
lie had never practised there, as to Maltese law (Wilson v. Wilson, 
11903] P. 157); a Persian ambassador, as to the law of his country, 
which In* is required officially to know (In the Goods of Dost Alv Khan 
( 1880), 6 P.I). 6); a Chilian notary, as to the testamentary law of 
Chili (In the Goods of Whitelegg, [1899] P. 267); as to the marriage 
law of Michigan, a minister of 25 years' standing in that State, who 
Imd studied these laws and had communications with the Secretary of 
State regarding them, and had celebrated many marriages (R. v. Brierlv, 
14 O.R. 525), the officiating minister who performed the ceremony in 
the foreign jurisdiction under authority of the foreign law. R. v. 
Bleiler (1912), 2 W.W.R. 5, 21 W.L.R. 18, 4 Alta. L.R. 320, 19 Can. 
Cr. Cas. 249. The following have been held not to be competent: a 
jurisconsult, who studied the foreign law at a university in another 
country, and who had not practical knowledge of it (Bristow v. Bequeville
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(1850), 5 Ex. 275; In re Turner, [1906] W.N. 27; In the Ooodn of 
Bonelli (1875), L.R. 1 P.D. 69); as to Canadian marriage law, an 
English barrister who frequently argued Canadian appeal* in the Privy 
Council (Cartwright v. Cartwright (1878), 26 W.R. 684); a* to Beoteh 
marriage law, a prient of that country whd had celebrated many mai 
riagen there. (K. v. Havage, IS Cox C.C. 178).

There must lie proof of a marriage in fact a* diatinguished from 
a mere acknowledgment by the accused of the so-called first wife as his 
wife or cohabitation and reputation as such. Zdrahal v. Shatnev (1912), 
3 W.W.R. 239, 22 W.L.R. 336, 20 Can. Cr. Cas. 206; re Bheran, 4 Terr 
L.R. 83; Marks v. Marks, 40 8.C.R. 210, affirming 13 B.C.R. 161.

This may appear from the first wife’s testimony apart from the 
marriage certificate and her correspondence with her husband. R. v. 
Deliard, (1918), 15 O.W.N. 250. And she may prove the ceremom 
lief ore a de facto justice, when this evidence is supplemented by com 
petent testimony that a justice was authorised by state law to solemnize 
marriages. R. v. Debard, supra.

An admission of the first marriage, voluntarily made by the accused 
on his being charged with bigamy and lieing duly warned, confirmed by 
the testimony of other witnesses of such marriage ceremony having 
lieen celebrated in ecclesiastical form, and followed by cohabitation, max 
lie accepted in lieu of professional evidence. R. v. Naoum, 24 O.L.R. 
3M; Zdral.nl x. Shalt,ex < ISIS), S W.W.R. S», U W.L.R M, M Otl 
Cr. Cas. 206 (Man.) ; R. v. Creamer (1860), 10 L.C.R. 404 (Que.| ; 
R. v. Newton, 2 Moody k R. 508 ; R. v. Himmonsto 1 C. k K. 164, 1 Cox 
C.C. 30; R. v. McQuig) in, 2 L.C.R. 340 (Que.) ; but see R. v. Ray, 2<* 
Ont. R. 212; R. v. Lindsay (1902), 18 Times L.R. 761; R. v. Griffin 
14 Cox C.C. 308.

But admission of the first marriage is to lie received with caution 
on a prosecution for bigamy, liecause of the motives which might induce 
such a representation to lie made whether true or not, and liecause it 
is an admission of a mixed question of law and fact. R. v. Naoum 
(1911), 19 Can. Cr. Cas. 102, 24 O.L.R. 306; R. v. Duff, 29 U.C.C.P. 
255 (Ont.).

See Taylor on Evidence, 10th ed., sec. 865; 1 Wharton's Crim. Kvid.. 
10th ed., secs. 171, 172.

In R. v. Hutchins (1913), 4 W.W.R. 1240, 22 Can. Cr. Cas. 27, tin- 
only evidence of the second ceremony was the statement of the accused 
that he “ went though a form of marriage with Anna L. Seyfert.” The 
first marriage to Irene Hutchins having been proved, it was further 
necessary to support the conviction, to prove that the accused after 
wards went through a valid form of marriage with Anna L. Seyfert. 
A valid form of marriage for this purpose is a form of marriage known 
to, and recognized by the law an capable of producing a valid marriage
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independently of the bigamous character of the marriage : R. v. Allen, 
41 L.J.M.C. 97, 101, 12 Cox C.C. 19.3; R. v. Hutchins, supra.

A statutory certificate of marriage given by a marriage registration 
officer of the province in which it was celebrated, may not lie sufficient 
proof in another province of the celebration of that marriage. R. v.
1.ofranièrc, 12 Que. P.R. K.3.

As to foreign certificates of marriage and of the recording of the 
marriage, see R. v. Debard, (1918), 15 O.VV.N. 250.

Sub-sec. .3 (o)—Belief of death of consort]—Hub-see. 3 (a) adopts 
the law as it had been laid down in R. v. Toison (1889) 2.3 Q.B.D. 168 ;

I we R v sin it ii. 14 V dll’- MS <>,
*Sub sec. .3 (b)—Continual absence of consort for seven years and no 

proof that accused knew consort was alive]—The continual absence here 
referred to as an excuse for bigamy is absence from the person. R. v. 
Penaul, alias Refuse (1915), 25 Can. Cr. Cas. 161 affirmed, 49 N.8.R.

If the prisoner and his first wife had lived apart for more than 
seven years before he married again, mere proof that the first wife 
was alive at the time of the second marriage is not enough ; there must 
lie evidence that the accused was aware that she was alive at some 
time within the seven years preceding the second marriage. R. v. Fon
taine, 15 L.C. Jur. 141 ; R. v. Curgerwen (1865), L.R. 1 C.C.R. 1, 10 
Cox C.C. 152; R v. Heaton (186.3), .3 F. ft F. 819.

When the prosecution have proved the two marriages and that the 
first wife was alive at the time of the second marriage the onus is on 
the accused to show that his first wife had been continually absent for 
seven years before the second marriage. R. v. Wiltshire (1880), 6 
Q.B.D. 366, 14 Cox C.C. 541; R. v. Lumley, L.R. 1 C.C.R. 196; R. v. 
Dwyer, 27 L.C. Jur. 201. And the onus after such proof is then upon 
the prosecution to show that he knew that the first wife was alive at 
some time during those seven years.

The absence need not have lieen in another country or even in 
another province of Canada. R. v. Penaul, supra.

It is not enough to prove that the accused had the means of knowl
edge as to whether the consort was living during some part of the 
seven years, if the accused satisfies the onus of proving that his first 
wife had been continually absent. R. v. Faulkes, (1903) 19 Times L.R. 
250 ; and see R. v. Jones, 11 Q.B.D. 118. The accused is, of course, 
subject to cross-examination if he goes in the witness-box to testify 
on his own behalf as he may do under the Canada Evidence Act, R.S.C. 
1906, ch. 145, sec. 4.

Sub-sec. 3 (c)—“// he or she has been divorced,” etc.]—As to a 
prior divorce the exception of sec. 307 of the Code is “ if he or she has 
been divorced from the bond of the first marriage.” To establish a 
defence under that part of the section it is necessary to show a valid
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divorce; the provisions declaring an honest belief in the consort’s death 
as one defence and a divorce as another arc inconsistent with a defence 
of a mere belief in a divorce, no matter how honest or reasonable. As 
regards the offence of bigamy the doctrine of wens ren does not apply 
so as to absolve the accused because of an honest and reasonable belief 
in the validity of a divorce he had obtained. R. v. Bleiler, 2 W.W.R. 5, 
21 W.L.R. 18, 4 Alta. L.R. 320, 19 Can. Cr. Cas. 249, 1 D.L.R. 878; 
R. v. Hellers, 9 Can. Cr. Cas. 158 (N.8.) criticized ; R. v. Brinkley, 14 
O.L.R. 434, approved; and see Sherras v. De Rut/.en [1896] 1 Q.B. 918, 
at 921, where Wright, J., said that bigamy was a remarkable exception 
to the theory of mens ren.

An honest and reasonable belief by the supposed wife that the man 
had a wife living, on obtaining information of which she left him and 
afterwards married another man was held a good defence as negativing 
any mens ren, where she failed to give strict proof of the man’s former 
marriage. R. v. Hellars, 9 Can. Cr. Cas. 153 (N.8.).

Canadian dworces]—The Canadian Parliament exercises a divorce 
jurisdiction by passing special Acts in dissolution of marriages of the 
persons respectively named in such Acts. It lias, under the B.N.A. Act, 
constitutional authority over the subject of “ marriage and divorce,” 
leaving, however, to the provinces the legislative power over the solemniz
ation of marriages. Me Marriage Laws, Canadian Reports [19121 
126, 11 E.L.R. 225, [1912] A.C. 880. The Federal Parliament 
has not yet established a federal divorce court, nor has it interfered 
with such divorce jurisdiction as the courts of some of the provinces, 
such as British Columbia ami Nova Hcotia had acquired prior to 
confederation of the provinces in 1867.

The Divorce and Matrimonial Causes Act, 20 and 21 Viet. (1857), 
ch. 85 (Imp.), is in force in Manitoba. It was introduced by 51 Viet. 
(1888), ch. 33 (Dom.), sec. 1 (now sec. 6, ch. 99, R.8.C. 1906), which 
provides that “Subject to the provisions of the next following section 
the laws of England relating to matters within the jurisdiction of the 
Parliament of Canada, as the same existed on the fifteenth day of July, 
one thousand eight hundred and seventy, were from the said day and 
are in force in the province of Manitoba, in so far as the same are 
applicable to the said province, ami in so far as the same have not been 
or arc not hereafter repealed, altered, varied, modified or affected by 
any Act of the Parliament of the United Kingdom applicable to the 
said province, or of the Parliament of Canada.” Walker v. Walker 
[1918] 2 W.W.R. 1 (Man », reversing [1917] 2 W.W.R. 1029.

The Court of King’s Bench of Manitoba possesses the jurisdiction 
and the machinery requisite to carry out the powers contained in the 
Divorce and Matrimonial Causes Act and such jurisdiction may be 
exercised by a single judge. Walker v. Walker, supra.

The Supreme Court of British Columbia has divorce jurisdiction in
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reg|H>ct of matrimonial offences committed in that province where the 
partie» are -there domiciled. Watt v. Watt [1908] A.C. 573, 77 L.J.P.C. 
121, reversing 13 B.C.R. 281 ; 8. v. 8., 1 B.C.R., pt. 1, p. 25 ; 8heppard v. 
Sheppard, 12 B.C.R. 486. The court» of Ontario and Quebec exercise 
no divorce jurisdiction.

Domicile a# affecting recognition of foreign divorce]—It is well 
settled law that it is the courts of the domicile of the parties that have 
jurisdiction on the subject of divorce: R. v. Wood, 19 Can. Cr. Cas. 
15, 20 O.W.R. 570; Caaavallo v. Casavallo (1911), 1 W.W.R. 213 (Alta.) ; 
Le Mesurier v. Le Mesurier [1895J A.C. 517, 540; Cox v. Cox 119181 2 
WT.W.R. 422. R. v. Woods, 0 O.L.R. 41; R. v. Brinkley (1907), 14 
O.L.R. 434; R. v. Hamilton, 22 O.L.R. 484; Hater v. Hater (1900] l‘. 209, 
followed in Cromarty v. Cromarty (1917), 38 O.L.R. 481.

The question of domicile is to be decided by the circumstances and 
evidence of intention. Irwin v. Gagnon (1910), 23 R.L.NjH. 47, 17 
Que. P R 402.

Residence in a country is prima facie evidence of an intention to 
reside there permanently and is, therefore, some evidence of domicile. 
Re Beilo Estate [1918] 1 W.W.R. 441 (Nask.). One may acquire a 
domicile from choice without renouncing allegiance to his domicile or 
origin. Re Beilo Estate, supra.

In the absence of evidence of a contrary intention, the acquirement 
of a domicile of choice may be inferred from the circumstances under 
which a person left his domicile of origin and the length of his resi
dence in the jurisdiction where the domicile of choice is alleged to have 
been acquired. Re Beilo Estate, supra.

The domicile of a person is that place in which he has voluntarily 
fixed his abode not for a mere special or temporary purpose, but with 
a present intention of making it his permanent home. Wadsworth v. 
McCord, 14 A.C. 631, affirming 12 B.C.R. 466; Bonbright v. Bonbright, 
2 O.L.R. 249; Stevens v. Fisk (1885), 1 Cameron’s S.C. Cas. 392, and 
8 Legal News, 42, 53 (Que.); King v. Foxwell, L.R. 3 Ch. D. 318; 
Wanzer Lamp Co. v. Woods, 13 P.R. (On-t.) 511; Edwards v. Edwards 
20 Gr. 392 (Ont.); Harvey v. Farnie, 8 A.C. 43; Magurn v. Magurn 
(1885), 11 A.R. 178 (Ont.) (leave to appeal refused by Privy Council) ; 
R. v. Woods, 6 O.L.R. 41, 7 Can. Cr. Cae. 226; C. v. D., 8 O.L.R. 308 ; 
Le Mesurier v. Le Mesurier [1895] A.C. 517; Watts v. Watts [1908] A.C. 
573, reversing 13 B.C.R. 281 ; McNamara v. Constantineau, 3 R. de J. 4*2 
(Quo.); Jones v. City of 8t. John, 30 B.C.R. 122.

The Privy Council in the case of Le Mesurier v. Lc Mesurier, [1895] 
A.C. 517, decided that, according to the rules of international law, the 
domicile of the married pair affords the only true test of jurisdiction 
to dissolve their marriage, and that a divorce will be recognized only 
when it has been pronounced by a court within whose forum the parties 
have their domicil. This is declared to mean the domicil of succession
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or true domicil. Mere residence will not suffice ; nor will w hat ban been 
called by some courts a matri. mnial domicil be considered sufficient. 
H. v. Woods (1903), 7 Can. Cr. Cas. 226, 6 O.L.R. 41; Cox v. Cox [1918] 
2 W.W.R. 422.

Lord Penzance in Wilson v. Wilson (1872) L.R. 2 P. 4: D., 435. 
said: “It is both just and reasonable that the differences of married 
people should Ite adjusted in accordance with the laws of the com 
muaity to which they belong." This is quoted with approval and is in 
fact accepted as the basis of the judgment of the Privy Council in 
Le Mesurier v. Le Mesurier [1895] A.C. 517, 64 L.J.P.C. 97, where it 
was stated that "the domicile for the time being of the married pair 
affords the only true test of jurisdiction to dissolve their marriage.” 
There may l>e exceptional circumstances which will create an exception 
to that rule. Ogden v. Ogden (1908) P. 46; Htathatos v. 8tathato> 
[1913] P. 46, and De Montaigu v. De Montaigu [1913] P. 154; Cutler 
v. Cutler (1914), 6 W.W.R. 1231, explaining Adams v. Adams (1909), 
14 B.C.R. .301.

An English court will grant h decree of dissolution in favour 
of a wife deserted by her husband or whose husband has so conducted 
himself towards her that she is justified in living apart from him, and 
who, up to the time that she was deserted, or began so to lie, was 
domiciled with her husband in England, in which case he cannot lsi 
allowed to assert for the purposes of the suit that he has ceased to be 
domiciled in England. Armvtage v. Armytage [1898] P. at 185.

In Armi-tage v. The Attorney General, Gillig v. Gillig, [1906] P. 135. 
it was held that English courts would recognize the binding effect of 
a decree of divorce obtained in a State where the husband was not 
domiciled, if the courts of the country or State of his domicile would 
recognize it. There, an American domiciled in New York, had married 
an Englishwoman in England. She went to the State of South Dakota. 
U.8., where she took proceedings for divorce, which were served upon 
the husband personally and to which he put in an answer and cross
claim. A decree of divorce was pronounced on her petition, and she 
afterwards married in the State of Colorado an Englishman always 
domiciled in England. Then she petitioned the English Court for a 
declaration of validity of that marriage, and the Court being satisfied 
by the evidence that the Courts of her first husband's domicile (New 
York) would recognize the validity of the decree of the South Dakota 
Court (on the ground that that husband had submitted himself to its 
jurisdiction), pronounced for the validity of the second marriage. Osier. 
J.A., in R. v. Brinkley, 12 Can. Cr. Cas. 454 at 459, said: "There is 
nothing in that case inconsistent with the decision in the Le Mesurier 
Case, but the contrary. The Court regarded the law of the State of the 
domicile—the State of New- York—as that which affected and deter
mined the status of the husband, and as that law recognized the validity
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of the South Dakota decree, the wife who obtained it was free to 
marry again. The defendant is thus still left to demonstrate, if he 
can, that the law of his Canadian domicile will recognize the validity 
of the Michigan decree. This, however, for the reason already given, 
is, according to that law, denied. And see Armvtage v. Armvtage, [189K| 
P. 178, where Barnes, J., refers to the ‘ American doctrine ’ that the 
wife may acquire a domicile of her own in the country of the mairi- 

. monial home. Here the wife had not acquired even such a domicile, as 
the State of Michigan hud never become the matrimonial home of the 
parties. Hater v. Hater, [ 1906] P. 209, follows and applies I** Mesurier 
v. Le Mesurier, holding that the domicile for the time 1> ng of Un
married pair when the question of divorce arises affords only true 
test of jurisdiction to dissolve the marriage, ami that lie Court of 
the bona fide existing domicile has jurisdiction over | us originally 
domiciled in another country to undo a marriage miized in that 
other country. See also Ouest v. Guest, .'1 O.B. 344 . -urn v. Magurn.
11 A.R. 178 ; The Trial of Karl Bussell, [19011 A.V. 440. We need not 
consider the recent case of Haddock v. Haddock, 201 U.8. 502. It has 
I teen severely criticized both in the United States and in England, but 
it is not necessary to invoke it to show the invalidity of the Michigan 
decree. Cases like Ogden v. Ogden (1900), 23 Times L.R. 158, show 
that the Courts of the husband’s domicile cannot undo a marriage 
solemnized in England between, e.q., a domiciled Frenchman and an 
Kuglishwoman, in accordance with the requirements of English law,merely 
because it would be irregular in the country of the domicile by reason 
of the omission of some condition—such as the consent of parents in 
the case of a minor—required by the laws of that country.”

It appears to be doubtful whether even a judicial separation would 
give the wife a right to acquire a separate domicile for herself. See 
the remarks of Lord Kingsdown in Dolphin v. Robins, 7 H.L.C. 390, at 
p. 420; and of Maclarcn, J.A., in B. v. Brinkley, 12 Can. Cr. Cas. 454, 
at 460. In the latter case, Maelaren, J.A., said : “ Even if the husband 
had been served with notice and had submitted to the jurisdiction, the 
decree would still have been a nullity on account of his being legally 
domiciled in this country when the (foreign) proceedings were taken. 
See Armitagc v. The Attorney-General, [1906] P. 135 at 140.”

As to domicil in an ex-territorial community subject to the juris
diction of a British consular court, reference may be made to Casdagli 
v. Casdagli, (1918), 87 L.J. P. 73, 79, and cases there cited.

Matrimonial domicile]—The doctrine of matrimonial domicile as 
ground for a foreign divorce when the facts on which such matrimonial 
domicile would not establish a domicile of succession, is generally re
jected in Canada. R. v. Woods (1903), 6 O.L.R. 41; R. v. Brinkley 
(1907), 14 O.L.R. 434, 12 Can. Cr. Cas. 454; R. v. Hamilton, 17 Can. 
Cr. Cas. 410 (Ont.) ; Swnizie v. Swaizie, 31 Ont. R. 330.
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A decree of divorce a vinculo pronounced by tt Court whose juris 
diction is derived solely from some rule of municipal law peculiar to 
iln forum cannot, when it trendu» upon the interests of any other 
country to whose tribunals the s|Hiuses were amenable, claim extra 
territorial authority. Le Mesurier v. Le Mesurier [1895] A.C. 517.

No can appears to have arisen upon the effect, if any, of the 
Naturalization Act, 1914. Can., in adoption of the British Nationality 
Act, 1914, in certain contingencies. By that Act if a mail ceases to 
lie a British subject it is lawful for his wife to make a declaration under 
the Aet that she desires to retain British nationality and thereupon she 
is deemed to reran in a British subject. 4-5 Geo. V, Can., ch. 44, sec. 10, 
as amended, 5 Geo. V, Can., 2nd sess., ch. 7, sec. 2, and see Can. Htatutes 
1915, p. ccexxi.

Annulment decree where morruifte void ab initio]—The act of dv 
daring a certain form or ceremony of marriage null and void is an 
entirely different thing from a judgment dissolving a marriage. An 
application to dissolve a marriage is necessarily made on the assumption 
that a valid marriage had taken place which is quite different from 
the case of a void marriage. Cox v. Cox f 19181 2 W.W.R. 422, 42 
(Alta.) ; Hardie v. Hardie, 7 Terr. L.R. 13.

The Supreme Court of Alberta has jurisdiction to pronounce a déchu 
atory judgment that an alleged marriage in Allierta is null and void, 
where it is found that before such marriage the defendant had been 
married to another person, that such person was alive at the time of 
the second marriage and that the parties to the first marriage had not 
been divorced by a decree which our Courts recognize as effectual;
Hardie v. Hardie, 7 Terr. L.R. 13; Cox v. Cox [1918] 2 W.W.R. 422

'

A degree of nullity on the ground of impotence has been grantc.l 
in British Columbia. P. v. 1\, 11 B.C.R. 369.

Ontario courts have, it seems, only the limited jurisdiction in annul 
ment actions conferred by the Marriage Act, R.H.O. 1914, ch. 148, scv. 
36; Prowd v. Spence, 24 O.W.R. 329; McIntyre v, Cental, 13 O.W..Y 
309 ; Malot v. Malot, 4 O.W.N. 1405, 1577; Reid v. Aull, 32 O.L.R. 6s. 
6 O.W.N. 372; Peppiatt v. Peppiatt, 34 O.L.R. 121, 8 O.W.N. 447; 
T. v. B., 15 O.L.R. 224 ; May v. May, 22 O.L.R. 559 ; Menzies v. Fanion, 
18 O.L.R. 174.

Jurisdiction to annul on the ground of gross fraud inducing the 
consent, is denied in Ontario. Hallman v. Hallman ( 1914), 26 O.W.R. 1. 
5 O.W.N. 976.

(Quebec courts exercise jurisdiction for annulment of invalid mar
riages. Civil Code, Que., article 127; Smith v. Cook, 24 Que. S.C. 469; 

Du rocher v. Degré, 20 Que. S.C. 456 ; Del pit v. Coté, 20 Que. S.C. 3.38: 
Agnew v. Golier, 17 Que. K.B. 508; Guttman v. Goodman, 26 Que. K.B. 
270; Hébert v. Clouât re, 45 Que. S.C. 239, reversing 41 Quo. S.C. 241.
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l’iiiiihli ini'ni »( bigamy. Second uflenres.

308. Every one who commits bigamy is guilty of an indict 
able offence and liable to weven years’ imprisonment.

2. Every one who commits this offence after a previous con 
victiee for a like offeuce shall be liable to fourteen years' im
prisonment.

Origin]—See. 276, Code of 18112; R.8.C. 1886, eh. 161, sec. 4.
ll ifr of accutttl a compellable iritwc*#]—This seel ion is included 

iiiMongst thost' specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Art, R.8.C. 1906, ch. 145, and under it the wife of the accused is 1 Kith 
a competent and compellable witness for the prosecution.

Summary trial by police maputratc]— See sec. 777.

1'clgned marriages.

309. Kvery one is guilty of an indictable offence and liable 
to seven years’ imprisonment who procure* a feigned or pretended 
marriage between himself and any woman, or who knowingly 
aids and assists in procuring sueh feigned or pretended marriage.

Origin]—Sec. 277, Code of 1892; R.8.C. 1886, ch. 161, sec. 2.
Corroboration]—Code sec. 1002.
Wife of accrued a compellable n-itneee]—This section is included 

amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Aft, R.8.C. 1906, ch. 145, and under it the wife of the accused is both a 
competent and compellable witness for the prosecution.

I’racllslng or contracting polygamy. - Conjugal union with more 
than one consort.—Spiritual marriages. Cohabitation In 
conjugal union.—Celebrating rite.--Assisting In compliance.— 
Procuring contract.

310. Every one is guilty of an indictable offence and liable 
to imprisonment for five years, and to a fine of five hundred 
dollars,—

(«) who practises, or. by the rites, ceremonies, forms, rules, 
or customs of any denomination, soot or society, 
religious or secular, or Itv any form of contract, or 
by mere mutual consent, or hv any other method 
whatsoever, and whether in a manner recognized In
law as a binding form of marriage or not, agrees 
or consents to practise or enter into 
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(i) any form of polygamy,
(ii) any kind of conjugal union with more than one

person at the same time, or
(iii) what among the persons commonly railed Mor

mons is known as spiritual or plural marriage:
or,

(h) who lives, cohabits, or agrees or consents to live or 
cohabit in any kind of conjugal union with a person 
who is married to another or with a person who liver 
or cohabits with another or others in any kind of 
conjugal union ; or,

(r) celebrates, is a party to, or assists in any rite or cere
mony which purports to make binding or to sanction 
any of the sexual relationships mentioned in para
graph («) of this section ; or,

fd) procures, enforces, enables, is a party to, or assists in 
the compliance with, or carrying out of, any form, 
rule or custom which so purports ; or,

(e) procures, enforces, enables, is a party to, or assists in 
the execution of, any form of contract which so pur
ports, or the giving of any consent which so purports.

Origin)—Sec. 278, Code ofX892; Coda Amendment Act, 1900 : 5:’. 
Viet., Can., eh. 37, sec. 11.

"Form of marriage")—Code *ee.'240/>i). IV

Polygamous marriagee^gnd illegal /on jugal unions]— l)|^
An Indian who according'to. the custom» of his tribe takes'* tan 

women at the same time as his Wives, and cohabits with them, is guilty 
of an offence under this seeXon. "B. v. “ Bear's Shin Bone 
Can. Cr. Cas. 329, 4 >#rr, t.R. 173.

The mereXfaet zof cohabitation between a man and 
of whom is married to another, will not sustain a convietii 
section y^oriuCrly'Sd-Aict., Can., ch. 37, sec. 11), to coi 
terms of ÿhieh tbery must be " some form of contract 
parties yrhign''t|(ey might suppose to be binding on the: 
the law wdis-intended to prohibit," and the term “conjugal' 
the afarhjXlhas reference to a form of ceremony joining the parties, a 
marriage of some sort before cohabiting with one another. The (jueen

unit -r tin
will in tin
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v. Labrie (1891), Montreal Law Reports, 7 Q.B. 211, jmm Dorion, C.J 
Cross, J., Baby, J., Bossé, J. and Doherty, J.

In the Queen v. Liston (noted 34 C.L.J. 546) tried at the Toronto 
Assises in 1893, Chief Justice Armour held that the corresponding sec
tion, 278 of the 1892 Code, was intended to apply only to Mormons.

In R. v. Harris (1906), 11 Can. Cr. Cas. 254 (Que.), tried by dis
trict magistrate Mulvena, of Sherbrooke, the accused man pretended 
that a divorce had been obtained in the U.S.A. by the woman, and that 
lie had married her there and had produced to a witness what he called 
the certificate of marriage in proof that he was not living in concu
binage with the woman. This was for the purpose of getting employ
ment with the witness, but the latter refused either to employ the 
accused or to read the document. The alleged certificate of marriage 
was not produced nor was any strict proof made of the alleged mar
riage. As it was manifest from the circumstances that there could 
have l«een no valid foreign divorce nor the acquirement by the woman 
of any foreign domicile to found a divorce, the magistrate held that 
the defendant’s claim that he was living with the woman as her husband 
under the pretended marriage certificate, was proof of some “ form of 
conjugal union ” in the nature of a marriage in contravention of this 
section of the Code. He further held that the accused, by claiming the 
relationship of man and wife and living with the woman in open con
tinuous adultery, was guilty under this section ; and that if there had 
been a bigamous marriage, the prosecution could l>e brought for the 
lesser offence under sec. 310.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.8.C. 1906, ch. 145, and under it the wife of the accused is both 
a competent and compellable witness for the prosecution.

Special provisions as to indictment and evidence under sub-secs. 
(b), (c) and (d)]—Code sec. 948.

Adultery indictable in New Brunswick]—Adultery is an indictable 
offence in the Province of New Brunswick under the pre-confederation 
statute of that province, R.8.N.B. 1854, ch. 145, sec. 3, which has not 
yet (1918) been repealed by the Dominion Parliament. R. v. Strong 
(1915), 24 Can. Cr. Cas. 430, 26 D.L.R. 122, 43 N.B.R. 190; R. v. 
Akerley, (1918) un reported (N.B.).

The repeal in 1886 by the Dominion Parliament of parts of certain 
pre-confederation statutes of New Brunswick, which regulated procedure 
in prosecutions for adultery under R.S.N.B., 1854, ch. 145, leaves that 
offence punishable in New Brunswick under the procedure applicable to 
indictable offences generally under the Criminal Code. It. v. Strong, 
supra.
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Unlawful Salem nizaliun of Marriage.

Without authority solemnizing a marriage,—Aiding or abetting such 
ceremony.

311. Kwery one in guilty of an indictable offence and liable 
to a line, or to two years’ imprison nient, or to lx>th, who,—

(a) without lawful authority, the proof of which shall lie
oil him, solemnizes or pretends to solemnize any 
marriage ; or,

(b) procures any j>erson to solemnize any marriage know
ing that such |H‘rson is not lawfully authorized to 
solemnize such marriage, or knowingly aids or ala*ts 
such person in performing such ceremony.

Origin)—Sec. 279, Code of 1892, R.8.C. 1886, eh. 161, see. 1.
'* Without lawful authority ”]—The authority is derived from pro

vincial law. He Marriage Laws. [19121 A.C. 8-80, C.B., [1912] 1 Can. 
Appeal Cases 126, 11 E.L.R. 255, affirming 46 8.C.R. 132 ; R. v. Brown 
(1908), 14 Can. Cr. Cas. 87 (Ont.) ; R. v. Diekout (189.1), 24 Ont. R. 
250.

Time limitation]—Code sec. 1140 (b).
Wife of accused a compellable witness]—This scetiou is included 

amongst those specified in tub-sec. 2 of soc. 4 of the Canada Evidence 
Act, R.8.C. 1906, eh. 145, and under it the wife of the accused is both 
a eomj>etent and compellable witness for the prosecution.

Authorized person solemnizing a marriage which contravenes 
provincial law.

312. Every one is guilty of an indictable offence and liable 
to a fine, or to one year’s imprisonment, who, being lawfully 
authorized, knowingly and wilfully solemnizes any marriage in 
violation of the laws of the province in which the marriage is 
solemnized.

Origin)—Code of 1892, sec. 280; R.8.C. 1886. eh. 161, see. 3; 26 
Geo. II, Imp., cli. 11 (repealed in England by 4 Geo. IV, ch. 76).

Solemnization of marriage in contravention of law]—See. 112 is 
directed to the punishment of a clergyman or other functionary having 
authority to conduct a marriage ceremony for proceeding with such 
ceremony in contravention of the provincial law governing in such mat
ters, cr. gr. without a marriage license or the publication of banns. The 
provinces have exclusive power to make laws in relation to the “solemniz
ation of marriage in the province,” but otherwise the subjects of
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“ marriage " ami “ divorce " are exclusively within the federal powers. 
lie the Marriage Law of Canada [1912] A.C. 880, 11 E.L.E. 255, 7 
D.L.R. 629, affirming 46 Can. 8.C.R. 132. 8ec. 172 of the Code would 
apply to prosecutions for making a false declaration or affidavit under 
a provincial marriage law, and see also secs. 173-176. ,

Marriage illegally solemnized by authorized person, but without 
license, etc.]—It has been doubted whether in view of the Duchess of 
Kingston's case, 20 State Trials, 355, a marriage without banns and 
without license in Ontario might not still be valid if solemnized by a 
person having a general authority to solemnize marriages, as the Ontario 
Marriage Act, R.H.O. 1914, ch. 148, does not expressly declare to be 
invalid the marriages solemnized without either of those preliminaries. 
See also the English statute, 26 Geo. II, ch. 33, enacted several years 
after the Duchess of Kingston’s case, and which probably became a 
part of the law of Owt#rio in 1792. Article ia 53 C.L.J. *4)0.

And see Beamish t. Beamish. 9 H.l.O. 831 ; Harris ▼. Meyer, 50 
N.S.R. 317; R. v. Cameron (1917), 29 Can. Cr. Cas. 113 (N.8.>. I

Time limitation]—The time limitation applicable under sec. 1140 (b) 
to an offence under sec. 311 appears not to extend to sec. 312.

Abduction.
Abduction of a woman.

313. Every one is guilty of an indictable offence and liable 
to ten years’ imprisonment who, against her will, takes away or 
detains any woman of any age and whether married or not, 
with intent to marry or carnally know such woman or to cause 
Iter to be married or carnally known by any other person.

Origin]—Sec. 281, Code of 1892; 8-9 Edw. VII, Can., ch. 9, sec. 2; 
R.S.C. 1886, ch. 162, sec. 48; 32-33 Viet., Can., ch. 20, sec. 55; 24-25 
Viet., Imp., ch. 100, sec. 54.

Abduction of woman with intent]—This section as enacted 1909, 
applies to women generally, while sec. 314 with a heavier penalty applies 
only to heiresses, so-called.

If the woman be -taken away in the first instance with her own con
sent, but afterwards refuses to continue with the offender and be 
forcibly detained by him, the offence is within this section. So also if, 
having been forcibly taken away, she be afterwards married or defiled 
with her own consent, for the offender is not to escape from the pro
visions of the statute by having prevailed over the weakness of a woman 
whom he originally got into his power by such base means. Fulwood's 
case, Cro. Car. 482; R. v. Swendson, 14 St. Tr. 595; R. v. Wakefield, 2 
Lewin, 279; Archbold’s Cr. Evid„ 22nd ed., 855.
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Any woman of any aye]—Compare sec. 266 as to the offence of rape, 
and see K. v. Biopel ( 1RP8 ). 2 Can. Cr. Cas. 225, decided under that 
section in which the word " woman " was construed in a general sense 
and as including a child under 14.

Excluding public from fruit]—Code sec. 645.
Attempts]—See sec. 72.
Procuring]—Code see. 216.

Abduction of ymug girl»]—See also secs. 315, 316, 084.
Wife of accused a compellable witness]—Sections 313-316 inclusive 

are included amongst those s|>eeifled in sub-sec. 2 of sec. 4 of the Canada 
Evidence Act, B.8.C. 1006, ch. 145, and under it the wife of the accused 
is tmth a coni|ictent and compellable witness for the prosecution.

Abduction of heiress, so called. Alluring away against will of 
parent. Effect of conviction on property.

314. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment, who, with intent to marry or 
carnally know any woman, or with intent to cause any woman 
to In1 married or carnally known by any other jierson, such 
woman having any interest, legal or equitable, present or future, 
absolute, conditional or contingent, in any real or personal estate, 
or being a presumptive heiress or co-heiress, or presimipti\c 
next of kin, to any one having such an interest,—

(a) from motives of lucre takes away or detains such 
woman against her will, whatever the age of such 
woman,

(fi) fraudulently allures, takes away or detains such woman 
out of the possession and against the will of her father 
or mother or other person having the lawful care or 
charge of her, such woman being under the age of 
twenty-one years.

2. Every one convicted of any offence defined in this section 
is inca|iablc of taking any estate or interest, legal or equitable, 
in any real or personal property of such woman, or in which she 
has any interest, or which comes to her as such heiress, co-heires- 
or next of kin; and if any such marriage takes place such 
property shall, upon such conviction, be settled in such manner 
ns any court of competent jurisdiction, upon any information at 
the instance of the Attorney General, appoints.
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Origin l—8ec. 282, Code of 1892 ta amended 8-9 Edw. VII, Can., eh. 
9; H.8.C. 1886, oh. 162, aee. 42; 32-83 Viet., Caa., eh. 20, sec. 54; 24 25 
Viet., Imp., ch. 100, Me. 53; 9 Geo. IV, lmp., eh. 31.

Abduction of keireueo with intent]—The amendment made to this 
«ection in 1909 waa intended to remove doubta aa to the interpretation 
of the former aeetion and particularly to mate it clear that aec. 314 (fc) 
ia applicable only to heireaeoe, so-called, and not to women generally.

It ia unneceaaary in a proaeeution under thia aeetion to prove that 
I he aceuaed knew that the girl waa an heireea or had inch an interest 
ia real or peraonal estate aa ia specified in aec. 314. R. v. Kaylor, 1 
Horion K.B. (Que.) 864 The property interests of the girl must be 
proved in order to bring the ease within the aeetion, and such property 
interest must be alleged in the indictment. R. v. Fielding (1909), 14 
Can. Cr. Cas. 486 (N.8.).

Excluding public from trial]—Code aec. 645.
H't/e a compellable uitneiel—Canada Evidence Act, H.ti.C. 1906, eh. 

145, sec. 4.
Deprivation of oivil right* accruing from criminal Act]—Compare 

«oca. 641, 1048-1050; O'Neil v. Attorney-General, 26 Can. 8.C.R. 122,
1 Can. Cr. Caa. 303; Standard Life Assurance Co. v. Trudeau, 9 Que. 
Q.B. 499, affirmed 31 Can. 8.C.R. 376; Cleaver v. Mutual Reserve Fund 
Life Association [1892] 1 Q.B. 147; Lundy v. Lundy, 24 Can. 8.C.R. 
650; Be Sanderson and Saville (1912), 26 O.L.R. 616, 3 O.W.N. 1560, 
22 O.W.R. 672.

ibdurllon of girl under sixteen. Consent Immaterial. Belief of 
offender as to age.

315. Every one ia guilty of an indictable offence and liable 
to five years’ imprisonment who unlawfully takes or causes to 
lie taken any unmarried girl, who is under the age of sixteen 
years, out of the possession and against the will of her father or 
mother, or of any other person having the lawful care or charge 
of her,

2. It is immaterial whether the girl is taken with her own 
consent or at her own suggestion or not.

3. It is immaterial whether or not the offender believed the 
girl to be of or above the age of sixteen.

Origin]—See. 283, Code of 1892, R.8.C. 1886, eh. 162, sec. 44; 32-33 
Viet., Can., sec. 56; 24-26 Viet., Imp., eh. 100, sec. 55.

Talcet or cause* to be taken]—The language of the next following 
section (316) is in some respects more comprehensive as to abduction 
of a child under fourteen. Bee. 316 includes as a distinct offence not
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only the taking but the enticing away or detaining and the subsequent 
harbouring. Under eec. 315 there must >>e a “taking” but it is immaterial 
whether the girl is taken at her own suggestion or not, or that she 
consented to being taken. Whether a persuasive inducement from the 
accused, such as was held to be essential under the law prior to the 
Code is still a requisite to the offence has been questioned. Judge 
Wallace, of Halifax, in B. v. Meyers (1915), 24 Can. Cr. Cas. 120, held 
that it was not, and distinguished B. v. Jarvis, 20 Cox C.C. 240; but 
B. v. Blythe, 4 B.C.B. 276, is opposed to this view. There must, how
ever, be a taking out of the possession and against the will of the 
parent or other custodian. B. v. Blythe, 4 B.C.B. 276, 1 Can. Cr. Cas. 
263; B. v. Booth, 12 Cox CjC. 231; B. v. Mankletow, 1 Dears. C.C. 159. 
22 L.J.M.C. 115; B. v. Timmins, Bell C.C. 276, 30 L.J.M.C. 45; B. v. 
Bobins, 1 C. k K. 456 ; B. v. Holmes, 16 Can. Cr. Cas. 7, 14 O.W.B. 419.

The offence may be complete although the object in taking the girl 
away may have been a philanthropic one. B. v. Booth, 12 Cox C.C. 231; 
R. v. Yorkema, 21 O.L.B. 193, 16 Can. Cr. Cas. 189; B. v. Holmes, 16 
Can. Cr. Cas. 7, 14 O.W.B. 419.

Out of the poaaetsion of the parent or yuardian]—The girl may lx; in 
the constructive possession of the parent while visiting elsewhere with 
the parent's permission. R. v. Mondelet, 21 L.C. Jur. 154; but not when 
employed at a considerable distance from home without being under the 
care of anyone. B. v. Henkers, 16 Cox C.C. 257. So also where the 
accused had no reason to know that the girl lived at home, a conviction 
was quashed. R. v. Hibbert, L.R. 1 C.C.R. 184, 38 L.J.M.C. 61 ; R. v. 
ChWL S F. X V 174.

SA vthere a girt haA left her home without any inducement from the 
accused and having got fairly away went to him, his failure to restore 
her to the parents does not come within sec. 315, and it was held that 
In such case there was no “ taking out of the parent’s possession.” R. v. 
Olifer, 10 Cox C.C. 402; R. v. Miller, 13 Cox C.C. 179; R. v. Kauffmann 
(1904), 68 J.P., 189.

The possession of the parent must lie an actual or constructive pos
session de facto. R. v. Blythe, 4 B.C.B. 276, 1 Can. Cr. Cas. 263 ; B. v. 
Mankletow, 22 L.J.M.C. 115, 6 Cox C.C. 143. If the girl had renounced 
her father's protection in a foreign country, his following her into 
Canada will not re-establish a dr facto jioaeeasion. B. v. Blythe, 4 B.C.R. 
276, 1 Can. Cr. Cas. 263; Re Gertie Johnson, 8 Can. Cr. Cas. 243. Where 
the parents are living ajiart and the girl is attending school under her 
father’s direction, he has presumptive control as againsc the mother, 
and it is an offence to living the child to the mother against the father's 
will unless there is lawful authority for so doing. R. v. Holmes. 16 
Can. Cr. Cas. 7, 14 O.W.B. 419.

The taking “ out of the possession " of 'the purent requires that 
there should lie evidence of some active part taken by the accused as
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a result of which the girl left her hunw. K. H. Wmintein, 26 Cam. Or. 
Vas. §0 (Que.) ; te Johnson, 8 Cnn. Cr. Cas. S4I.

Against the will of the parent]—The laxity of the course‘éf life 
which the girl ie permitted to lead may show that Jie taking was not 
against the parent's will. R. v. Primelt, 1 F. & F. 50.

Knowledge of age]—In Reg. v. Prince, L.B. 2 C.C.R. 154, Brett, J., 
said, (at 170) :—“Upon all the cases I think it is proved that there 
can l>e no conviction for crime in England in the absence of a criminal 
mind, or mens rea. ... It seems to me to follow that the maxim 
as to mens rea applies whenever the facts which are present to the 
prisoner's mind and which he has a reasonable ground to believe and 
does believe "to be the facts, would, if true, make his acts no criminal 
offence at all."

The conviction in that ease was upon the charge of having unlaw 
fully taken an unmarried girl under the age of sixteen out of the pos
session and against the will of her father. It was sustained upon the 
ground that the taking of the girl out of the possession of her father 
under the circumstances was a wrongful act, even if she were, as the 
prisoner supposed, over the age of eighteen years, and that, therefore, 
there was present a sufficient mens rea to make the offence a crime under 
the statute. Denman, J., in his judgment, says:—“He, the prisoner, 
had wrongfully done the very thing contemplated by the Legislature. 
He had wrongfully and knowingly violated the father’s rights against 
the father’s will, and he cannot set up a legal defence by merely prov
ing that he thought he was committing a different kind of wrong from 
that which, in fact, he was committing.”

Sub-sec. (3) appears to embody in statute form that part of the 
decision in R. v. Prince, L.R. 2 C.C.R. 154, quoted above.

Wife of accused a compellable witness]—This section is included 
amongst those specified in sub-sec. 2 of sec. 4 of the Canada Evidence 
Act, R.8.C. 3906, ch. 145, and under it the wife of the accused is both 
a competent and compellable witness for the prosecution.

Kidnapping]—The offence of kidnapping is a more serious one, in
volving the imprisonment of the person abducted. This is dealt with 
in sec. 297 ; and see R. v. Stecklcy, 7 O.W.N. 137, 23 Can. Cr. Cas. 263.

Seduction]—This offence is distinct from the offence of seduction 
and a conviction under this section does not preclude a conviction for 
seduction. R. v. Smith (1890), 19 O.R. 714; following R. v. Handley 
(1833), 5 C. & P. 565, and R. v. Vandereomt* and Abbott (1796), 2 
l«each C.C. 708 ; and see Code secs. 210-220.

"Proof or inference of age]—Code sec. 984.
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Abduction of eblld.--Harbouring abducted child.- Possession In 
good faith.

316. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, with intent to deprive any 
parent or guardian of any child under the age of fourteen years, 
of the possession of such child, or with intent to steal any article 
about or on the person of such child, unlawfully,—

(а) takes or entices away or detains any child ; or,
(б) receives or harbours any such child, knowing it to have

been unlawfully taken, enticed away or detained with 
intent aforesaid.

2. Nothing in this section shall extend to any one who gets 
possession of any child, claiming in good faith a right to flic 
possession of the child.

Origin)—Sec. 284, Code of 1892, as amended by Can. Slat. 1900; 
R.8.C. 1880, ch. 162, sec. 45; 32-33 Viet., Can., ch. 20, sec. 07; 24 25 
Viet., Imp., ch. 100, sec. 56; 48-49 Viet., Imp., ch. 69, sec. 56; 54 Geo. 
Ill, Imp., ch. 101.

Guardian]—The term “ guardian ” here includes any person who 
has in law or in fact the custody or control of the child. Code sec. 
240 (b).

Proof or inference of age]— See sec. 984.
Child-stealing]—Sec. 316 deals with the offence commonly known a* 

child-stealing. For the more aggravated offence of kidnapping, refer 
ence should be made to Code sec. 297.

To constitute this offence it is not necessary that the accused should 
intend to deprive the parent permanently of the possession of the child. 
Rex. v. Powell, 24 Cox C.C. 229.

The English statute, 24-25 Viet., ch. 100, sec. 56, was more limited 
in its terms than is sec. 316. By it, in order to constitute the offence 
the accused must have " either by force or fraud " led or taken away 
or decoyed or enticed away or detained any child under the age of 
fourteen years with intent, etc. R. v. Beilis (1893), 62 L.J.M.C. 155, 57 
J.P. 441, 17 Cox C.C. 660, 69 L.T. 26; R. v. Barrett (1885), 15 Cox 
C.C. 658.

Where a woman was indicted for that she did unlawfully detain a 
child under the age of fourteen with intent to deprive the mother of 
the possession of her, it was held that she was rightly convicted upon 
evidence that the child had been in the service of the prisoner and was 
missing and could not be found, and that she gave different accounts 
of what had become of the child, but implying that she had given her 
up to some third person although there was no evidence that the child
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was Ht ill in her actual custody, nor indeed auy evidence as to where she 
was. R. v. Johnson (18*4), 15 Cox C.C. 481, 50 L.T. 759.

Bona fide claim to possession of the child]—Prior to the enactment 
of the Criminal Code in 1892 the exception was: “No person who has 
claimed any right to the possession of such child, or is the mother, or 
has claimed to be the father of an illegitimate child, shall be liable to 
be prosecuted by virtue hereof on account of getting possession of such 
child or taking such child out of the possession of any person having 
the lawful charge thereof.”

The exception now is: “ Nothing in this section shall extend to any 
one who gets possession of any child, claiming in good faith a right 
to the possession of the child.” So that the enactment would seem to 
apply to any one doing auy of the things against which it is aimed, 
unless " claiming in good faith a right to the possession of the child ” ; 
and the amendment would seem to have enlarged the character as well 
as the scope of the legislation. R. v. Hamilton, 22 O.L.R. 484, 17 Can. 
Cr. Cas. 410, at 410, per R. M. Meredith, J.A.

A foreign divorce granted in the country of the domicile of the 
parties whereby the wife was given the custody of the child is effective 
in Canada ou the status of the parties so as to support a conviction 
of the father under Code sec. 310, for enticing the child while under 
the age of fourteen years from the custody of the mother. R. v. Hamil
ton, 17 Can. Cr. Cas. 410, 22 O.L.R. 484; R. v. Watts, 3 O.L.R. Similarly 
the mother may be convicted for taking the child from the custody of 
the father when awarded to him by the divorce decree. Be Lorenz, 7 
ljue. P R. 101, 9 Can. Cr. Cas. 158.

If the child's father really believed that the decree of the foreign 
court granting a divorce to the mother and awarding her the custody 
of the child was invalid, such would constitute a defence under sub
section (2). R. v. Hamilton (Ont.), 17 Can. Cr. Cas. 410, 416, 22 O.L.R. 
484. But belief in the regularity of a foreign divorce might not avail 
him in defence of a bigamy charge. R. v. Brinkley, (1907) 14 O.L.R. 
434.

A person who might claim, in good faith, a right to the possession 
of the child, has the benefit of the exemption only when the possession is 
going to himself or herself, and may be convicted of conspiring with 
another having no such bona fide claim for unlawfully taking or enticing 
away the child for the purpose of that other person obtaining the 
possession of the child. R. v. Duguid, 21 Cox C.C. 200.

The courts of Canada will recognize a divorce decree dealing with 
the custody of the children granted in the state where the husband and 
wife and the children were then legally domiciled ; and this although 
the divorce was granted for causes not recognized in English law. 
R. v. Hamilton, 22 O.L.R. 484, 17 Can. Cr. Cas. 410. See also note to 
see. 307, dealing with the offence of bigamy.
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Where the parent a had become separated and the child left in the 
mother’s care had been placed by her in charge of a third party without 
any objection on the father’s part, the custody of such third party does 
not immediately become illegal on the death of the mother so as to 
justify the father prosecuting the third party for failing to deliver 
up the child to him on demand. Cummings v. The King (1915), 26 Can. 
Cr. Cas. 304 (Que.). It may lie that the best interests of the child 
require that the father should not have its custody, but if otherwise, it 
is for the father first to take civil proceedings, as by habeas corpus, to 
obtain the custody. Cummings v. The King, supra. To establish that the 
third party conld 1>e convicted upon the criminal charge of unlawfully 
detaining the child, where it appeared that the custody of it in the past 
had been quite lawful, the prosecutor had to prove something more 
than mere inaction or passivity on the part of such third party, and 
not only that, but something more than mere default or refusal to coni 
ply with the father's demand for delivery of the child, because criminal 
process is designed to secure the trial and punishment of criminal 
offences, but not to procuring specific performance of legal or natural 
obligations. Different considerations would have to lie weighed, if 
there had lieen evidence to show that the third party had, acting in a 
positive or affirmative way, formed a plan or done some act in the way 
of secreting the child or removing her from the jurisdiction. Cummings 
v, The King, supra.

Wife of accused a compellable witness']—Canada Evidence Act, R.8.C.
KM4 4l 14S, ><T. 4.

Attempts and conspiracy]—Sec secs. 72, 571, 573.

Defamatory IÀhel.

Definition of defamatory libel.—Manner of expressing.
317 A defamatory libel is matter published, without legal 

justification or excuse, likely to injure the reputation of any 
person by exposing him to hatred, contempt or ridicule, or 
designed to nsult the person of or concerning whom it is 
published.

2. Such matter may be expressed either in words legibly 
marked upon any substance whatever, or by any object signify
ing such matter otherwise than by words, and may Is1 expressed 
cither directly or by insinuation or irony.

Oriffin]—Sec. 285, Code of 1892.

Intent]—Under Code sections 317 ami 334 the motive by which a 
person is induced to publish or to form an intention to publish a
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defamatory libel is now immaterial. R. ▼. Law (1909), 19 Man. R. 
259, 275, 15 Can. Cr. Cas. 382.

Defamatory libel]—Sending an indecent letter designed to insult 
the person to whom it was ndressed would lie punishable as a defama
tory libel; R. v. Cover [1917] 1 W.W.R. 590, 27 Can.Cr. Cas. 10 (Sask.); 
and if the indecent matter were on the envelope of the letter it would 
lie punishable also under sec. 209. R. v. Coyer, supra.

It is not permissible to give evidence that 4he aeeuned bore the com
plainant ill-will in proof that the accused was the person who wrote 
the libel. R. v. Law (1909), 19 Man. R. 259.

Extrinsic circumstances may be given in evidence to prove the 
innuendo of ironical statements. R. v. Molleur, 14 Que. K.B. 556, 12 
Can. Cr. Cas. 8.

“ Published ”]—Code secs. 318, 326-329.
Presumption as to newspaper proprietor]—Code sec. 329.
Venue in newspaper libel]—1Code sec. 888.
Jurisdiction of Sessions excluded]—See sec. 583.
Form of stating the offence]—Code secs. 852-858, 861 ; Code form 

64 (k) ; R. v. Cameron, 7 Que. Q.B. 162, 2 Can. Cr. Cas. 173; R. v. Mac 
Dougall (1909), 39 N.B.R. 388.

Order for particulars]—Code secs. 859, 860.
.

Matters of justification or excuse]—Code secs. 319-331.
Pleas in libel cases]—Code secs. 910-913.
Extracts from parliamentary papers]—Code secs. 321, 947.
JAability for costs in libel cases]—Code sec. 1045.
Punishment]—Code secs. 333, 334.
Extortion by defamatory libel]—Code sec. 332.
Defamatory libel]— See secs. 317-334, 861, 871, 888, 905, 910 913, 

934, 947, 956, 1045.
Injunction against defamation]—An injunction was granted until the 

trial to restrain the defendants, who professed to be mind-readers, and 
who had as such given, and who intended to repeat, public entertain
ments, pretending to give information as to the cause of the death of 
the plaintiff's husband, intimating that lie met with hie death at the hands 
of a supposed friend, and thereby suggesting the idea that a late 
partner of the deceased and the plaintiff were concerned in the matter. 
(Motiaon v. Tussnud [1894] 1 Q.B. 671, specially referred to.) Quirk v. 
Dudley, 4 O.L.R. 532.

What is publishing a libel.

318. Publishing a libel is exhibiting it in public, or causing 
it to be read or seen, or showing or delivering it, or eausing it

m
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lu lie shown or delivered, with a view to it* being read or seen 
by the person defamed or by any other person.

Origin]—Sec. 286, Code of 1892.

Publishing defamatory libel]—If the accused knew it to be false he 
rimy be charged under see. M3; otherwise under sec. 334.

Publishing upon imitation.

319. No one commits an offence by publishing defamatory 
matter on the invitation or challenge of the person defamed 
thereby, nor if it is necessary to publish such defamatory matter 
in order to refute some other defamatory statement published 
by that jierson concerning the alleged offender, if such defama
tory matter is believed to be true, and is relevant to the invita
tion, challenge or required refutation, and the publishing does 
not in manner or extent exceed what is reasonably sufficient for 
the occasion.

Origin]—Sec. 287, Code of 1892.

Publishing proceedings of courts of justice.

320. No one commits an offence by publishing any defama
tory matter, in any proceeding held before or under the author
ity of any court exercising judicial authority, or in any inquiry 
made under the authority of any statute or bv order of Mi
ll ajesty, or of any of the departments of government, Dominion 
or provincial.

Origin]—Sec. 288, Code of 1892.

Publishing any defamatory matter in any court proceeding]—As to 
reports of proceedings of courts or legislative bodies, see sec. 322.

Parliamentary papers, timid faith.

321. No one commits an offence by publishing to either the 
Senate, or House of Commons, or to anv Legislative Council. 
1 legislative Assembly or House of Assembly, defamatory matter 
contained in a petition to the Senate, or House of Commons, or 
to any such Council or Assembly, or by publishing bv order or 
under the authority of the Senate, or House of Commons, or of 
any such Council or Assembly, any pa|ier containing defamatory
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matter or by publishing, in good faith and without ill-will to thv 
|ierson defamed, any extract from or abstract of any such paper.

Origin]—Sec. 289, Code of 1892.
Evidence]—Code sec. 947.

Kalr reports of proceedings of parliament and coarta.

322. No one commits an offence by publishing in good faith, 
for the information of the public, a fair report of the proceed
ings of the Senate or House of Commons, or any committee 
thereof, or of any Council or Assembly aforesaid, or any com
mittee thereof, or of the public proceedings preliminary or filial 
heard before any court exercising judicial authority, nor bv 
publishing, in good faith, any fair comment upon any such 
proceedings.

Origin]—Sec. 290, Code of 1892.
Fair report of judicial or parliamentary proceedings]—This section 

is in accordance with the law declared in Wason v. Walter (1869), L.B. 
4 Q.B. 73, where it was held that the publication in a public newspaper 
of a faithful report of a debate in either House of Parliament is privi
leged, so that the publisher is not responsible for defamatory state
ments made in the course of the debate and reproduced in such faithful 
report. In the same case, Cockburn, C.J., said : “ It is now well estab
lished that faithful and fair reports of the proceedings of courts of 
justice, though the character of individuals may incidentally suffer, are 
privileged, and that for the publication of such reports the publishers 
are neither criminally nor civilly responsible : the general advantage to 
the country in having these proceedings made public more than counter
balances the inconvenience to the private persons whose conduct may lie 
the subject of the proceedings.

This section applies even if -the judicial proceedings were heard 
ex parte. Kimber v. Press Association [1893] 1 Q.B. 65; R. v. Gray 
(1865), 10 Cox C.C. 184.

The true criterion of the privilege is not whether the report was or 
was not of an ex parte proceeding, but whether it was a fair and honest 
report of what had taken place, published simply with a view to the 
information of the public and innocent of all intention to do injury 
to the reputation of the party affected. Wason v. Walter (1869), L.R. 
4 Q.B. 73; Usill v. Hales (1878), 3 C.P.D. 319; Macdougall v. Knight. 
14 A.C. 194.

In a civil action it has been held that the publication of the state
ments contained in a pleading filed in the course of a civil action, 
merely because such statements form part of such a pleading, is not a
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privilegnl pulilimtiui within the rule which throwe the protection of 
privilege about fair reports of judicial proceedings. The judgment 
appealed from, Shallow v. Gazette, Q.R. 17 K.B. 309, reversing the 
judgment of the Superior Court, Q.R. 31 S.C. 338, was affirmed. Gazette 
Printing Co. v. Shallow, 41 8.C.R. 339; Kimher v. Press Association 
[18931 1 Q.R 65; R. v. Wright, 8 T.R. 293.

The publicity -of ■prochediagH involving the conduct of a judicial 
authority serves the important purposes of impressing those concerned 
in the administration of justice with a sense of public responsibility, 
and of affording every member of the community an opportunity of 
observing for himself the mode in which the business of the public 
tribunals is carried on ; but no such object would appear to be generally 
served by applying the privilege to the publication of preliminary 
statements of claim and defence relating only to private transactions; 
formulated by the parties themselves; in respect of which no judicial 
action has l>een taken, and upon which judicial action may never be 
invoked. Gazette Printing Co. v. Shallow, 41 S.CJt. 339, 360, per 
Duff, J. It is only when such preliminary statements or the claims or 
defences embodied in them form the baBis or the subject of some hear 
iag before, or some action by, a court or a judicial officer, that their 
contents can become the object of any real public concern as touching 
the public administration of justice. Gazette Printing Co. v. Shallow,

A magistrate holding a preliminary inquiry on a criminal charge 
in open court may be said to lie holding public proceedings within sec. 
322; but aliter if an order has been made by him excluding the public 
under see. STS (<1 ). In Lewi» v. Lew, Iv It. <k Iv, 537, 55N ; jtpflthlB 
v. Hansard, 9 A. k E. 1 ; Furniss v. Cambridge, 23 Times L.R. 705.

Fair reports of publie meeting*.
323. No one commits an offence hy publishing in good faith, 

in a newspaper, a fair report of the proceedings of any public 
meeting if the meeting is lawfully convened for a lawful pur- 
|H»se and open to the public, and if such report is fair ami 
accurate, and if the publication of the matter complained of is 
for the public benefit, and if the defendant does not refuse to 
insert in a conspicuous place in the newspaper in which the re
port appeared a reasonable letter or document of explanation 
or contradiction by or on behalf of the prosecutor.

Origin]—Sec. 291, Code of 1892.
Subjects of public interest]—Code sec. 324.
“ Newspaper ” defined]—Code sec. 2, sub-sec. (22).
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Halter of public Interest published lor the public benefit.

334. No one commits an offence by publishing any defama
tory matter which he, on reasonable grounds, believes to he tme, 
and which is relevant to any subject of public interest, the 
public discussion of which is for the public benefit.

Origin]—Sec. 292, Code of 1892.
Defamatory Khet]—See secs. 317-334, 861, 871, 888, 905, 910 913, 

934, 947, 956, 1045.
" Subject of public interest "]—The complainant may himself have 

made the subject one of publie interest by obtaining preea notices com
mendatory of himself in reference thereto and thereby inviting public 
criticism. R. v. Brazeau (1899), 3 Can. Cr. Cas. 89 (Que.).

“Writers in public papers arc of great utility, and do great benefit 
to the public interests by watching the proceedings of courts of justice, 
and fairly commenting on them if there is anything that calls for obser
vation; but they should be careful, in discharging that fimotion, that 
they do not wantonly assail the character of others, or impute criminal
ity to them, and if they do so, and do not bring to the performance of 
the duty they discharge that due regard for the interests of others 
which the assumption of so important a censorship necessarily requires, 
they- must take the consequences." Per Cockbum, C.J., in Reg. v. Tan- 
lield, 42 ,T.P. at p. 424.

fair comments on public person. Pair comments on literary or 
art productions.

335. No otic commits an offence by publishing fair com
ments tt|>on tint public conduct of a person who takes part in 
public affairs.

8. No one commits an offenee by publishing fair comments on 
any published Issik or other literary production, or on any 
composition or work of art or performance publicly exhibited, or 
on any other communication made to the public on any subject, 
if such comments are confined to criticism on such book or 
literary production, composition, work of art, performance or 
communication.

Origin]—Roe- 293, (lode of 1893, ,
h - - ii'i ■■ 'in ■ .. I ".M - • i

ruhllnilh.il In good faith seeking redress.
336. No one commits an offence by publishing defamatory 

matter for the purpose, in good faith, of seeking remedy or re
dress for any private or public wrong or grievance from a peraon
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who has, or is reasonably believed by the jierson publishing to 
have, the right or to be under obligation to remedy or redress 
such wrong or grievance, if the defamatory matter is believed 
by the person publishing tlie same to be true, and is relevant to 
the remedy or redress sought, and such publishing does not in 
manner or extent exceed what is reasonably sufficient for the 
occasion.

Origin]—Sec. 294, Code of 1882.

Answer tv Imialries. - Intent.—Condition.
327. No one commits an offence by publishing, in answer to 

inquiries made of him, defamatory matter relating to some sub
ject as to which the person by whom, or on whose behalf, the 
inquiry is made has, or on reasonable grounds is believed by the 
jierson publishing to have, an interest in knowing the truth, if 
such matter is published for the purpose, in good faith, of giving 
information in respect thereof to that person, and if such de
famatory matter is believed to be true, and is relevant to the 
inquiries made, and also if such publishing does not in manner 
or extent exceed what is reasonably sufficient for the occasion.

Origin]—Sec. 295, Code of 1892.

(living information. Intent—Condition.
328. No one commits an offence by publishing to another 

person defamatory matter for the purpose of giving informa
tion to that person with respect to some subject as to which lie 
has, or is, on reasonable grounds, believed to have, such an in
terest in knowing the truth as to make the conduct of the person 
giving the information reasonable under the circumstances, if 
such defamatory matter is relevant to such subject, and is either 
true, or is made without ill-will to the person defamed, and in 
the belief, on reasonable grounds, that it is true.

Or»/7Vn]—Sec. 296, Code of 1892.

I*ro|irletor of newspaper presumed responsible.—(leneral authority 
to managers not negligence unless with Intent.—Selling news
papers.

329. Every proprietor of any newspaper is presumed to !*■ 
criminally responsible for defamatory matter inserted and pub
lished therein, but such presumption may he rebutted by proof
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that the particular defamatory matter was inserted in such 
newspaper without such proprietor’s cognizance, and without 
negligence on his part.

8. General authority given to the person actually inserting 
such defamatory matter to manage or conduct, as editor or other
wise, such newspa|>er, and to insert therein what he in his dis
cretion thinks fit, shall not be negligence within this section 
unless it be proved that the proprietor, when originally giving 
such general authority, meant that it should extend to inserting 
and publishing defamatory matter, or continued such general 
authority knowing that it liad been exercised by inserting 
defamatory matter in any number or part of such newspaper.

3. No one is guilty of an offence by selling any number or 
part of such a newspaper, unless he knew either that such num
ber or part contained defamatory matter, or that defamatory 
matter was habitually contained in sueh newspaper.

Ori.ew]—See. 297, Code of 1892.
Defamatory libel]—See secs. 317-334, 861, 871, 888, 905, 910-913, 

934, 947, 956, 1045.
“Newspaper * defined]—Code see. 2, sub-gee. (22).
Venue in newspaper libel]—Code sec. 888.
“ Defamatory matter ”]—Code gees. 317, 318.
Authority exercised by inserting defamatory matter]—The prosecu- 

tion may give evidence under this head against the proprietor of his 
knowledge that the editor having general gupervision of the newspaper 
Imd exercised his authority aa guch by inaerting prior defamatory mat
ter of a similar character. R. v. Molleur, 14 Que. K.B. 556, 12 Can. Cr. 
Caa. 8.

Presumption against “proprietor ”]—In order to take advantage of 
this statutory presumption, there must be proof that the accused was 
the “ proprietor” of the newspaper. R. v. Sellars, 6 L.N. 197 (Que.).

Selling books containing defamatory llbel. Sale by serra*!.—Master 
exempt unless authorizing.

330. No one commits an offence by selling any book, maga
zine, pamphlet or other thing, whether forming part of any 
periodical or not, although the same contains defamatory mat
ter, if, at the time of such sale, he did not know that 
sueh defamatory matter was contained in such book, magazine, 
pamphlet or other thing.
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2. The sale by a servant of any book, magazine, pamphlet or 
other thing, whether periodical or not, shall not make his em
ployer criminally responsible in respect of defamatory matter 
contained therein unless it ,be.proved that such employer author
ized such sale knowing that such book, magazine, pamphlet or 
other thing containéd defamatory matter, or, in case of a num
ber or part of a periodical, that defamatory matter was habitually 
contained in such periodical.

Origin]—Sec. 298, Code of 1892.

Defamatory libeL— When truth a defence.

331. It shall be a defence to an indictment or information 
for a defamatory libel that the publishing of the defamatory 
matter in the manner in which it was published was for the 
public benefit at the time when it was published, and that the 
matter itself was true.

Origin]—Sec. 299, Code of 1892; R.S.C. 1886, ch. 163, sec. 4; 37 
Vict., Can., ch. 38, gees. 5 and 6; Libel Act 1843, Imp.

Plea that true and publication for public benefit]—
To take advantage of this section, it must be pleaded. K. v. Moylan, 

19 U.C.Q.13. 521; R. v. Hickson, 3 Montreal Legal News 139; R. v. 
Laurier, 11 Rev. Legale 184; R. v. Creighton, 19 Ont. R. 339.

Pleas of justification cither apart from innuendo or in the sense 
specified or both]—See Code secs. 910 and 911. The plea must be in 
writing and must set forth the particular facts by reason of which it 
was for the public good that such matters should be so published. Code 
sec. 910, sub sec. (3). A plea of not guilty may be joined with it. 
Code sec. 911 (2). Without the plea of justification the truth of the 
matters ia not to be inquired into upon a charge under sec. 334; but 
if the charge is under sec. 333 for publishing a defamatory libel “know 
ing the same to be false,” evidence that it is true may be given in 
order to negative the allegation that the accused knew the alleged libel 
tfl! be false. See. 911.

Defamatory libel]—Sec secs. 317 334, 861, 871, 888, 905, 910 913, 
934, 947, 956, 1045.

Kxtortlon by libel.

332. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment, or to a fine not exceeding six
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hundred dollar*, or to both, who publishes or threatens to pub
lish, or offers to abstain from publishing, or offers to prevent 
the publishing of, a defamatory libel with intent to extort any 
money, or to induce any person to confer upon or procure for 
any person any appointment or office of prolit or trust, or in 
consequence of any person having been refused any such money, 
appointment or office. I

Origin]—Sec. 300, Code of 1892; R.8.C. 1886, ch. 163, sec. 1.
Blackmail]—Blackmail by obtaining money to refrain from or pre

vent a libel is covered by this section. If the threat is -to bring a false 
criminal charge and the threat is made with intent to extort or gain, 
the case will come under sec. 453 or 454, according to the enormity of 
the suggested crime. A demand either of money or goods, if made 
with menaces and with intent to steal, is indictable under sec. 452 ; and, 
if made in writing, under sec. 451 it is an offence if made without 
reasonable or probable cause.

Formalities of indictment]—See secs. 859 and 881, secs. 852, 855.
Blackmail, threats and intimidation]—See secs. 216 (A), 265, 332, 

450, 451, 452, 453, 454, 501, 516, 538, 478, 748.
Threats to hum]—See sec. 516, 748.
Threats of personal injury]—See sec. 748.

riininhmeiit defamatory libel known to be false.

333. Every one is guilty of un indictable otfence and liable 
to two years’ imprisonment, or to a fine not exceeding four 
hundred dollars, or to both, who publishes any defamatory libel 
knowing the same to be false.

Origin]—Sec. 301, Code of 1892; R.8.C. 1886, ch. 163, sec. 2.
“ Publishing ” defined]—Code sec. 318.
“ Defamatory libel ” defined]—Code sec. 317.
“Knowing the same to be false”]—These words distinguish the 

offence under sec. 333 from that under sec. 334; and a heavier penalty 
is made applicable where the libel was known by the accused to be 
false at the time he published it.

When the indictment is under sec. 333, evidence of the truth of the 
matter alleged as libellous is admissible to negative the allegation of 
knowledge of its falsity, although justification is not pleaded. Code 
sec. 911.

Formalities of indictment]—See secs. 859 and 861, secs. 852, 855.
Finding sureties for good behavûyur]—Code sec. 1058 and 1059.
Venue]—Code sees. 884, 885, 888; R. v. Nicol (1900), 7 B.C.R. 278, 

4 Can. Cr. Cas. 1.
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Costa in libel coses)—Code sec. 1045.
Defamatory libel)—Bee sees. 317184, 861, 871, 888, 905, 910 913, 

934, 947, 956, 1045.
Nolle prosequi by Crown]—See sec. 962.

Kmisheenl of defamatory libel generally.
334. Every one is guilty of an indictable offence and liable 

lo one year’s imprisonment, or to a line not exceeding two 
hundred dollars, or to both, who publishes any defamatory libel.

Origin]—See. 302, Code of 1892; R.SC. 1886, ch. 163, sec. 3.
Jurisdiction of sessions excluded)—See sec. 583.
Preliminary enquiry)—It has been held in England that a prelimin

ary enquiry may be proceeded with although the complainant had taken 
civil action against defendant to restrain similar libels and had already 
obtained an interim injunction or an undertaking in lieu thereof in the 
civil action. Ex parte Edgar, 77 J.P. 283, 29 Times L.R. 279.

Formalities of indictment)—See secs. 859, 861 and 852, 855; Code 
form 64 (h).

An indictment for defamatory libel is good which purports to set 
out only the tenor and effect of the alleged libel, but in fact sets out 
the exact words. Such an indictment following the statutory form 
(Criminal Code, form 64 (h) ) need not state that the words were likely 
to injure the reputations of the persons alleged to tie defamed by expos
ing them to hatred, contempt or ridicule, or that they were designed to 
insult such persons. R. v. MacDougall, 39 N.B.R. 388, 15 Can. Cr. Cas. 
466.

If the aggravated offence under sec. 333 is charged, the Code form 
64 (h) should be supplemented by including words to charge that the 
accused knew of the falsity, ex. gr. " he, the said A. B. then well know 
ing the said defamatory libel to lie false.”

Plea of justification and of not guilty)—The following form of a 
plea of justification added to a plea of not guilty is adapted from form 
81 of the English Crown Office Rules, 1886:—

“ And now, that is to say on the------day of-------190—, before our
said Lord the King in the-----  (court) at ------comes the said A. B.
(the defendant) by-------------his solicitor [or in his own proper person],
and having heard the said indictment read he says that he is not guilty 
thereof, and hereupon he puts himself upon the country.

“ And for a further plea the said A. B. pursuant to the Criminal 
Code says that our said Lord the King ought not further to prosecute 
the said indictment against him because he says that it is true that 
[here allege the truth of every part of the publication charged as a 
libel set out in the indictment].
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“ And the said A. B. further says that before and at the time of the 

publication in the said indictment mentioned {here state facts which 
rendered the publication of benefit to the public], by reason whereof it 
was for the public benefit that the said matters so charged in the said 
indictment should Ik* published, and this he the said A. B. is ready 
to verify.

“Wherefore he prays judgment, and that by the court here he may 
lie dismissed and discharged from the said premises in the said indict
ment above specified."

Demurrer to indictment]—The following form of demurrer is adapted 
from the English Crown Office Buies, 1886, form No. 80:—

“ And the said A. B. in his own proper person cometli into court 
here, and having heard the said indictment read, saith that the said 
indictment and the matters therein contained, in manner and form as 
the same above are stated and set forth, are not sufficient in law, and 
that he the said A.B. is not bound by the law of the land to answer 
the same; and this he is ready to verify ; wherefore, for want of a 
sufficient indictment, in this behalf the said A.B. prays judgment and 
that by the court he may be dismissed and discharged from the said 
premises in the said indictment specified."

Joinder in demurrer]—The following form may be used:—
“ And-------------, who prosecutes for our said Lord the King in this

behalf, saith that the said indictment and the matters therein contained 
in manner and form as the same are above stated and set forth arc 
sufficient in law to compel the said A.B. to answer the same; and the
said------------ who prosecutes as aforesaid is ready to verify and prove
the same as the court here shall direct and award ; wherefore, inasmuch 
as the said A.B. hath not answered «to the said indictment nor hitherto
in any manner denied the same, the said------------- for our said Lord
the King prays judgment, and that the said A. B. may be convicted of 
the premises in the said indictment specified.”

[Note: If the demurrer is overruled, leave to plead over is granted 
almost as of course.]

Verdict]—On the trial of any indictment or information for the 
making or publishing of any defamatory libel, on the plea of not guilty 
pleaded, the jury sworn to try the issue may give a general verdict of 
guilty or not guilty upon the whole matter put in issue upon such indict
ment or information, and shall not be required or directed by the court 
or judge liefore whom such indictment or information is tried, to find 
the defendant guilty merely on the proof of publication by such de
fendant of the paper charged to be a defamatory libel, and of the sense 
ascribed to the same in such indictment or information ; but the court 

.or judge before whom such trial is had shall, according to the discretion 
of such court or judge, give the opinion and direction of such court or

403



tf SS4] Chimin al Code (Part VI)

judge to the jury on the matter in issue as in other criminal cases; and 
the jury may, on such issue, find a special verdict if they think fit so 
to do. Code sec. 956. The defendant, if found guilty, may move in 
arrest of judgment on such ground and in such manner as he might 
have done before the passing of the Code. Code sec. 956 (2).

Costs in libel prosecutions]—In the case of an indictment or informa
tion by a private prosecutor for the publication of a defamatory libel 
if judgment is given for the defendant, he shall be entitled to recover 
from the prosecutor the costs incurred by him by reason of such indict
ment or information either by warrant of distress issued out of the 
court, or by action or suit as for an ordinary debt. Sec. 1045. An 
action for the costs and disbursements will lie though the plaintiff 
(defendant on the criminal charge) had not asked for a condemnation 
against defendant (complainant in the criminal charge) therefor at 
•the time of the verdict. The judge who presided at the criminal trial 
could, even after proceedings in such action, tax such costs and dis
bursements. Mackay v. Hughes (1901), 19 Que. S.C. 367 (Sup. Ct.).

Change of tease]—-Code secs. 884, 885, 888; R. v. Nicol (1900), 7 
11.C.B. 278, 4 Can. Cr. Cas. 1.

Comparison of handwriting]—A comparison of style and commun 
forms of expression in the libellous and admitted writings should be by 
experts or skilled witnesses and, without such evidence, the trial judge 
should not invite the jury to draw any inference from similarity in 
style or expressions. Scott v. Crerar (1886), 14 A.R. 152; Rex v. Law, 
19 Man. R. 259, 15 Can. Cr. Cas. 382.

When the only evidence of the handwriting of the accused is that 
of experts, and where the experts called by the prosecutor are contra 
dieted by an equal number of experts called by the defence, and the 
accused denied the authorship on oath without her credibility being 
successfully impeached, the jury should be told that the prosecutor had 
failed to establish that the letters had been written by her. R. v. Law, 
19 Man. R. 259, 15 Can. Cr. Cas. 382, per Perdue, J.A.; and see to the 
same effect, Desroches v. Langlois, 15 Que. K.B. 388; R. v. Ranger 
(1917), 30 Can. Cr. Cas. 65 (Que.).

As to comparison of handwriting by expert witnesses, see secs. 7 
and 8 of the Canada Evidence Act. R.8.C. 1906, ch. 145; Be Gammell 
(1886), 19 N.8.R. 265; Osborn on Questioned Documents; Snowden-Bell 
on Expert Testimony.

Proof of animus]—At a trial for criminal libel where the matter 
complained of was libellous per se, the prosecution should not be allowed 
to give evidence of acts of hostility on the part of the accused towards 
the prosecutor or his relatives, unconnected with the alleged libel, or 
that the accused cherished feelings of ill-will towards the prosecutor 
and was therefore likely to have been the person who published the 
libel; and, if such evidence has been admitted, although without
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objection, the jury, if not discharged, should at least be told that they 
should give no weight to it. R. v. Law, 19 Man. R. 259, 15 Can. Cr. 
Cm. 382.

Evidence under commission]—A commission to take the evidence of 
witnesses abroad in a libel prosecution is properly ordered at the trial 
where the evidence relates wholly to a plea of justification just entered
if muré k x mu! (Te*), I On. cr Cas. si. s b.c.r. 27 fi; Osés see

•

An order for a commission to take such evidence should not be made 
liefore plea. R. v. Nicol, supra.

Finding sureties for flood behaviour]—The person convicted may be 
bound over to keep the peace and be of good behaviour (this latter ensur
ing that the offence will not be repeated) for any term not exceeding 
two years. Cr. Code sec. 1058. A direction to find sureties could be 
added to the substantive punishment at common law, but the time was 
not expressly limited as it now is by sec. 1058. At common law any 
“ reasonable time ” might be fixed for the recognisance to remain 
operative; R. v. Edgar (1913), 9 Cr. App. R. 13; and the time of 
imprisonment in default of finding sureties was limited only to the 
jH-riod for which the sureties were to be found. This by sec. 1058 is 
now fixed at one year or less. The Code will in this respect prevail over 
the common law. Sec Brousseau v. The King, 56 S.C.R. 22; R. v. Cole 
(1902), 5 Can. Cr. Cas. 330; compare R. v. Trueman (1913), 9 Cr. App. 
R. 45, 82 L.J.K.B. 916, H913] 3 K.B. 164, 109 L.T. 413, and R. v. Edgar 
(1913) 9 Cr. App. R. 13.

Any alleged breach of the recognizance is to be inquired into upon 
oath and an opportunity given the accused to show cause against any 
proposed order to be made on the basis of the recognizance having 
lH»en broken. See R. v. Young, 4 Can. Cr. Cas. 580, 2 O.L.R. 228; R. v. 
Kiteman, 6 Can. Cr. Cas. 224.

In Ontario it has been held that the Crown, and not the private 
prosecutor, has the right to bring up the defendant released upon sus- 
I«ended sentence after conviction for criminal libel. R. v. Young, supra.

Fine on conviction of corporation]—Code sec. 1035.
Suspended sentence]—Code sec. 1081 ; R. v. Young, 2 O.L.R. 228, 

4 Can. Cr. Cas. 580.
Libel of wife by husband, or vice versa]—The principle of the com

mon lawr is that husband and wife arc one person. Lush on Husband 
and Wife, 3rd ed., p. 3. To that rule there were exceptions in cases of 
high treason, personal physical injuries by one to the other, and forcible 
abduction followed by marriage. The unity of husband and wife as 
regards a criminal prosecution is broken if by statute the one is made 
n competent and compellable witness against the other; R. v. Lord 
Mayor of London, 55 L.J.M.C. 118, but the libel sections are not in
cluded amongst those specified by sec. 4 of the Canada Evidence Act
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(eub-scc. 2) in enumerating the caeca in which the one shall be com
petent and compellable against the other.

If there were a statute making the wife a competent but not compel
lable witness against her husband, it would seem that she might elect to 
bring a charge, but that no criminal charge could be brought by another 
for libelling her unless she consented to its being brought. The status of 
the parties as to a civil action is, of course, controlled by provincial, 
not federal, laws. •

Abortive trial]—In a criminal libel action, defendant, in Support of 
his plea of justification, obtained a commission and had the evidence of 
certain witnesses, out of the jurisdiction, taken, for use at the trial. 
The evidence was used at the first trial and the jury disagreed. At the 
second trial the jury again disagreed. At the third trial 
defendant was acquitted, but the evidence was not used owing 
to the private prosecutors giving evidence and admitting substantially 
what was stated by the witnesses in their depositions before the com
missioner. It was held, that as the commission evidence was not put 
in by defendant as part of his case, defendant should lie deprived of 
the costs of it. Held, also, that defendant was not entitled to the costs 
of the abortive trials. Bex v. Nichol, 8 B.C.B. 276, 6 Can. Cr. Cas. 8.

Defamatory libel]—See secs. 317-334, 861, 871, 888, 905 934, 947, 
956, 1045.

Criminal information for libel]—A party seeking a criminal informa 
tion against another must himself be free from blame, or he will not lie 
granted leave to take that method of procedure, and will l)e left to his
recourse by indictment or action. R. v. Whelan (1863), 1 P.E.L Rep.
223; R. v. Lawson, 1 Q.B. 486; R. v. Biggs, 2 Man. R. 18.

A party who wants a criminal information must place himself en
tirely in the hands of the court. If it appear that the party has put
himself into communication with the publisher of the liliel, for the
purpose of retorting, or with the view of obtaining redress, or has in 
any way himself attempted to procure redress, or take the law into 
his hands, the remedy by criminal information will be refused. R. v. 
Wilkinson (1877), 41 U.C.Q.B. 1, 25 (citing ex parte Beauclerk, 7 Jur. 
.373) ; R. v. Heustis, 1 James 101 (N.8.).

A person alive to the vindication of his character when assailed and 
entitled to the remedy of criminal information must apply with reason 
able promptitude. The general rule is stated by Lord Mansfield in R. v. 
Robinson (1765), 1 W.B1. 542, where he said: “There is no precise 
number of weeks, mouths or years; but, if delayed, the delay must be 
reasonably accounted for. The party complaining must come to the 
court either during the term next after the cause of complaint, arose, 
or at so early a period in the second term thereafter as to enable the 
accused, unless prevented by the accumulation of business in the court, 
to show cause within the second term; and this, regardless of the fact
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whether an assize intervened or not.” R. v. Kelly (1877), 28 U.O.C.P. 
35; R. v. Wilkinson (1877), 41 U.C.Q.B. 1, 24.

It is of the highest importance that the relator should in all vases 
lay before the court all the circumstances fully and candidly, in order 
that the court may deal with the matter. R. v. Wilkinson (1877), 41 
U.C.Q.B. 1, 25 (citing R. v. Aunger, 28 L.T.N.S. 634, 12 Cox O.C. 407).

The granting of a criminal information is discretionary with the 
court under all circumstances; the application is not to be entertained 
on light or trivial grounds. In dealing with such an application, the 
court has always exercised a considerable extent of discretion in seeing 
whether the rule should be granted, and whether the circumstances are 
such as to justify the court in granting the rule for a criminal informa
tion. R. v. Wilkinson (1877), 41 U.C.Q.B. 1, 2».

There are two things principally to be considered in dealing with such 
an application: 1. To see whether the person who applies to conduct the 
proweution, the relator or the informer, has been himself free from 
blame, even though it would not justify the defendant in making the 
accusation; 2. To see whether the offence is of such magnitude that it 
would be proper for the court to interfere and grant the criminal in
formation. Both these things have to be considered, and the court would 
not make its process of any value unless they considered them and exer
cised a good deal of discretion, not merely in saying whether there is 
legal evidence of the offence having been committed, but also exercising 
their discretion as men of the world, in judging whether there is reason 
for a criminal information or not. R. v. Wilkinson (1877), 41 U.C.Q.B. 
1, 29.

“ The court always considers an application for a criminal informa
tion as a summary extraordinary remedy depending entirely on their 
discretion, and therefore not only must the evidence itself be of a serious 
nature, but the prosecutor must apply promptly or must satisfactorily 
account for any apparent delay. He must also come into court with 
«•lean hands, and l>e free from blame with reference to the transaction 
complained of ; he must prove his entire innocence of everything imputed 
to him, and must produce to -the court such legal evidence of the offence 
having l>een committed by the defendant as would warrant a grand jury 
in finding a true bill against the defendants.” R. v. Kelly (1877), 28 
U.C.C.P. 35.

The court confines the granting of criminal informations for libel to 
the case of persons occupying official or judicial positions, and filling 
some offices which gives the public an interest in the speedy vindication 
of their character, or to the case of a charge of a very grave or atrocious 
nature. Ex parte Freeman-Mitford, 30 Times L.R. 693; R. v. Wilson, 
43 U.C.Q.B. 583 (Ont.).

Leave was refused to the manager of a large railway company to 
tile a criminal information for libel, on the ground that he did not come
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within the description of persons referred to. Per Armour, J., “ I think 
the practice of granting leave to file criminal informations in this coun
try, having regard to the social conditions of its inhabitants and the 
liberties which they enjoy, is, to say the least of it, of very doubtful 
expediency, and should, in my opinion, be discontinued and, if necessary, 
abolished by legislative enactment. The very rule adopted in England, 
that it will only be granted to what I may call * a superior person ’ is 
the strongest reason, to my mind, why in this country it should never 
be granted at all. Whatever may be deemed desirable in England, I do 
not think it desirable that in this country there should exist a remedy 
for the superior person which is denied to the inferior.” R. v. Wilson 
(1878), 43 TJ.C.Q.R. 5R3. Per Cameron, J.: "There is no real necessity, 
so far as I am aware, for any one seeking this remedy. Any person 
libelled has a right to lay an information before a magistrate charging 
any one who may have libelled him with the offence, and may then by 
his oath deny the truth of the slanderous charges or imputations." Ibid. 
Hagarty, C.J., added that it was not to lie understood that the court laid 
down any absolute rule as to future applications for criminal informa
tions, or that, they meant to fetter their discretion in dealing therewith. 
R. v. Wilson (1878), 43 U.C.Q.B 583.

Where the libel charges the person libelled with having, by a pre
vious writing, provoked it, the latter by his affidavit on which he moves 
for a criminal information is bound to answer such charge, otherwise 
the affidavit will be held insufficient. R. v. Whelan (18(12), 1 P.E.I. 
Rrp. 220, per Peters, J.

Delay in not applying to the court promptly will, if not satisfactorily 
accounted for, be ground for refusing the application. R. v. Kelly 
(1877). 28 Ü.C.C.P. 35.

In answer to an application for a criminal information for liliel the 
defendants filed an affidavit stating that they had no personal knowledge 
of the matter contained in the alleged liliels, but received the informa 
tion from persons whom they trusted to lie reliable ami trustworthy; 
that the Globe newspaper was controlled by the applicant, who was an 
active politician, and had published a number of articles violently at
tacking one 8., wlm was a candidate for a public office, and the libels 
in question were published with a view of counteracting the effect of 
these articles, and believing them to 1m; true, and without malice. This 
was held to be no ground for the court refusing to the applicant leave 
to file a criminal information for the reiterated publication in a news
paper of matter not protended either to be not libellous, or to tie true 
in fact. R. v. Thompson (1874), 24 UjC.C.P. 262.

Where there is foundation for a libel, though it falls far short of 
justification, an information will not be granted.. R. v. Biggs, 2 Man. 
R. 18.
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Leave to file a criminal information for libel can only lie granted 

by the full court in Nova Scotia, i.e., the provincial Supreme Court, 
sitting en banc; a single judge, although presiding over a court for the 
disposal of criminal business in a county, has no jurisdiction to grant 
the leave. R. v. Burgess, 23 Can. Cr. Cas. 424, 48 N.S.R. 241, and sec 
R. v. Beale, 1 Can. Cr. Cas. 235, 11 Man. R. 448, and R. v. Labouchere, 
12 Q.B.D. 320, 15 Cox C.C. 415.

Proceedings for contempt of court in libel concerning pending litiga
tion]—Great care ia to be exercised in applying the summary juris
diction of the court in proceedings for contempt. Be Whiteside, R. v. 
M. lnr..\ ( 11*1.. , » W.WJL MS, is WJLA 7«il. I ' m 1 
Guest v. Knowles, 17 O.L.Rj 416; re North Renfrew Election, 9 O.L.R. 
79; re Lewis, 34 O.L.R. 518, 24 Can. Cr. Cas. 364; re Finance Union, 11 
Times L.R. 165; R. v. Charlier, 6 Can. Cr. Cas. 486 (Que.).

In cases of prosecutions for crimes against tnc king’s subjects, the 
person charged has many rights and safeguards provided by the law, 
such as the right, in many cases, to a trial by jury, the right, in certain 
circumstances, to have the place of trial changed, the right to be tried 
where the act charged or the arrest took place, R. v. O ’Gorman, 15 Can. 
Cr. Cas. 175, 18 O.L.R. 427, and, generally speaking, the right to what 
is understood by “ full defence,” and it is the court which sees that these 
rights are accorded. But when the process of summary punishment for 
contempt, is considered, the position is different. Here the power to 
award punishment is inherent in the court, not in the judge and jury, 
but in the court itself, and, being so inherent, it has to be adequate to 
meet the conditions which call for its exercise. Fournier v. Attorney- 
Cfeaèül, 11* qaf. K B. m, 17 On. Cr. Cas. 108, n::.

The person charged not only does not have the right to put forward 
the testimony of witnesses on his behalf, but is even exposed to have to 
answer interrogatories. Neither has he the right to a trial by jury. The 
absolute and far-reaching nature of this power has often been com
mented upon : Ex porte Fernandez, 10 C.B.N.8. 6; The King v. Davies 
[1906] 1 K.B. 32. This inherent power to summarily punish for con
tempt does not exist for the protection or vindication of the judge who 
may have been the object of the affront, but it exists to prevent inter
ference with the due course of justice, and to prevent suitors from hav
ing their confidence in the court shaken or destroyed. Folkard, 7th ed., 
p. 389. Stoddart v. Prentice, 6 B.C.R. 308 ; Fournier v. Attorney-Gen
eral, 19 Que. K.B. 431.

For a newspaper to insinuate that the Crown prosecutor at a pre
liminary enquiry before a justice is engaged in persecution and in seek
ing notoriety, and is taking action in order to earn money, is something 
which tends to interfere with a fair trial of the criminal charge and is 
punishable as a contempt of court on motion, to the Supreme Court of 
the province. Be Whiteside, It. v. Mclnroy (1916), 9 W.W.R. 846
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(Alt*.). Ill that vane a fine of $25 was imposed along with an order 
for payment of the costs of the application.

The power has l>een exercised in respect of a scurrilous attack upon 
the presiding judge, published during the assize. R. v. Gray [1900] 2 
Q.B. 36; but mere abuse of a judge does not amount to a contempt of 
court. In re Bahamas Islands Reference, [1893] A.C. 138.

The power to punish for contempt is a discretionary power; McDer
mott v. The Judges of British Guiana, 38 L.J.P.C. 1; Ramsay v. The 
Queen, 11 L.CJ., 164; Fournier v. Attorney-General (Que.), 17 Can. Cr. 
Cas. 108, 19 Que. K.B. 431; Wallace’s case, L.R. 1 P.C. 283; re O’Brien 
(R. v. Howland), 16 S.C.R. 216.

A private litigant may apply to the Superior Court for the issue 
of contempt process to repress some act which, besides being an offence 
to the court, is an invasion of some private right. In such a case, the 
proceeding would la* civil. Godfrey v. George [1896] 1 Q.B. 48; Four
nier v. Attorney-General (Que.), 17 Can. Cr. Cas. 108, 19 Que. K.B. 431. 
In the Fournier ease, the action of the Superior Court was asked for by 
the Attorney-General, on the ground that an attack had l>een made on 
the court. In such circumstances, the case is to lie regarded as lteing 
a criminal matter, notwithstanding that the court resorted to is a court 
of civil jurisdiction. Fournier v. Attorney-General (Que.), 17 Can. Cr. 
Cas. 108, 19 Que. K.B. 431. O'Shea v. O’Shea, 15 P.D. 59; Lewis v. 
Owen [1894] 1 Q.B. 102.

In a criminal matter regard is to be had to the provisions of the 
criminal law, in determining whether a right of appeal exists or not, 
and whether, if it exists, it has been regularly exercised or not. Four
nier v. Attorney-General, supra; Ellis v. The Queen, 22 S.C.R. 7; O’Shea 
v. OttM, Li IS PS. SI

The charge should l»e proved with particularity where criminal pro
ceedings are taken for contempt. Jle Scaife, 5 B.C.R. 153; and see rr 
Houston, R. v. Wilkinson, 41 U.C.Q.B. 42.

A corporation guilty of contempt in publishing comments calculated 
to prejudice the fair trial may l>c punished by fine, although the form 
of the application is for an attachment against the company and its 
directors. R. v. Hammond [1914] 2 K;B. 866.

A writ of attachment for contempt is to lie moved for by counsel and 
not by an applicant appearing in person; ex parte Liebrand (1914), W.N. 
310, applying <r parte Fenn (1833), 2 D.P.C. 527; unless provision has 
l»een made to the contrary by rule of court or otherwise. The Crown 
rules in the particular province will regulate the procedure in applying 
for a writ of attachment. R. v. Cook, 22 Can. Cr. Cas. 211, 14 E.L.R. 
123, 15 D.L.R. 501; N.S. Crown Rules, order 25, rule 163; Austin v. 
Bertram, 23 N.8.R. 379. As to a variation of the formal order from 
the written decision, see Grant v. Grant, 36 N.8.R. 547.
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PART VII.
n

OFFENCES AGAINST RIGHTS OF PROPERTY AND RIGHTS ARISING OUT 
OF CONTRACTS, AND OFFENCES CONNECTED WITH TRADE.

Interpretation.
I Miaulons.

335 In tliis Part, unless the context otherwise requires.— 
(a) ‘ net,’ for the purposes of the sections relating to 

offences connected with trade and breaches of con
tract, includes a default, breach or omission ;

Origin]—Code of 1892, «era. 383, 392, 407, 419, 420, 421, 433, 443, 
444, 519; 4 anil 5 Kdw. VII, eh. A, ace. 1; 7 and 8 Edw. VII, eh. 18.

(1) ‘ Admiralty ' means the Lord High Admiral of the 
United Kingdom, or the Commissioners for execut
ing the office of Lord High Admiral ;

(r) ‘ break ’ means to break any part, internal or external, 
of a building, or to open by any means whatever (in
cluding lifting, in the ease of things kept in their 
places by their own weight), any door, window, shut 
1er, cellar-flap or other thing intended to cover 
ojienings to a building, or to give jwtsaage front one 
part of it to another;

" Breaking and rntm ny "]—A a to burglary and ahopbreaking, see 
Code sees. 4(10 and 461 (amendment of 1913), housebreaking, sees. 457, 
458, 459, 462-464, Entrance obtained by threat, art iflee or collusion 
may be a breaking. Sec. 340, sub-sec. 2.

Further lifting a partly open window has been held not to tie a 
"breaking" within sec. 335 (e). R. v. Bums, 7 Can. Cr. Cas. 95, 36 
X.H.R. 257. As to entrance by an aperture permanently and neces
sarily left open in a building, see sec. 340.

(<l) ‘ covering ’ includes any stopper, cask, bottle, vessel, 
box, cover, capsule, case, frame or wrapper ; and 
‘ label ’ includes any band or ticket ;
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(e) ‘ dwelling-house ’ means a permanent building, the 
whole or any part of which is kept by the owner or 
occupier for the residence therein of himself, his 
family or servants, or any of them, although it may 
at intervals be unoccupied;

(/) 1 document* means any paper, parchment or other 
material used for writing or printing, marked with 
matter capable of being read, but does not include 
trade marks on articles of commerce, or inscriptions 

• on stone or metal or other like material ;
(g) ‘ every one,’ ‘ vendor,’ * purchaser,’ * merchant,’ ‘ agent '

or ‘ person,’ for the purposes of the sections relating 
to trading stamps, includes any partnership, or 
company, or body corporate ;

(h) 'exchequer bill’ includes exchequer bonds, notes, de-
lientures and other securities issued under the author
ity of the Parliament of Canada, or under the 
authority of the legislature of any province forming 
part of Canada, whether before or after such province 
so became a part of Canada ;

(t) ‘exchequer bill paper ’ means any paper provided by the 
proper authority for the purpose of being used as 
exchequer bills, exchequer bonds, notes, debentures 
or other securities issued under the authority of the 
Parliament of Canada, or under the authority of the 
legislature of any province forming part of Canada, 
whether before or after such province lieeame a part 
of Canada;

(j) ‘ false document ’ means
(i) a document, the whole or some material part of

which purports to be made by or on behalf of 
any person who did not make or authorize the 
making thereof, or which, though made by, or 
by the authority of, the person who purports to 
make it, is falsely dated as to time or place of 
making, where either is material, or

(ii) a document, the whole or some material part of
which purports to be made by or on behalf of 
some person who did not in fact exist, or 
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(iii) a document wliich is made ill the name of an 
existing person, either by that person or by his 
authority, with the fraudulent intention that 
the document should pass as being made by 
some person, real or fictitious, other than the 
]ierson who makes or authorizes it;

" Fahn dot* in rut "]—|$t*e sec. 338 as to external evidence of fraudu
lent latent, mid sec. 400 (3) as to material alteration of a genuine 
document. 8ulesec. (/) of sec. 335 is declaratory of the common law. 
Bo Murphy, 311 Out. R. 1(13, 2 Can. Cr. Cas. 562 and 578. As to the 
offence of forgery, see sees. 466-471.

Signing a deed of land as the wife of the grantor for the pur
pose of barring dower is forgery, if the woman signing knew that the 
grantor had a wife living although she did not assume the real wife's 
Christian name in so doing. The gist of the offence is the signing with 
the knowledge that it was false and the intent that it should lte accepted 
as genuine. The offence is then complete and it was1 not necessary to 
show that any ju-raon had actually Ireen prejudiced by it. United States 
v. Ford, 34 W.LJt. 912, (re Ford), 26 Can. Cr. Cas. 430, 436; re Lazier, 
26 A.R. (Ont.) 260.

(Z-) * false name or initials ’ means, as applied to any goods, 
any name or initials of a person which

(i) are not a trade mark, or part of a trade mark.
(ii) are identical with, or a colourable imitation of,

the name or initials of a person carrying on 
business in connection with goods of the same 
description, and not having authorized the use 
of such name or initials,

(iii) are either those of a fictitious person or of some
person not bona fide carrying on business in 
connection with such goods;

(/) ‘ false trade description ’ means a trade description 
which is false in a material respect as regards the 
goods to which it is applied, and includes every alter
ation of a trade description, whether by way of addi
tion, effacement or otherwise, where that alteration 
makes the description false in a material respect: 
and the fact that a trade description is a trade mark, 
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or part of a trade mark, shall not prevent sucli trade 
description being a false trade description within 
the meaning of this Part;

Forgery of trade marks and fraudulent marking of merchandise] — 

See mm!*. 335-337, 341, 342, 486 495, 635, 1039, 1040.

(w) ‘goods,’ for the purposes of the sections relating to 
forgery of trade marks and fraudulent marking of 
merchandise, means anything which is merchandise 
or the subject of trade or manufacture ;

(») ‘name’ includes any abbreviation of a name ;
(e) person.’ * manufacturer,’ * dealer ’ or * trader ’ and 

‘ proprietor.’ for the purposes of the sections relating 
to forgery of trade marks and fraudulent marking 
of merchandise, include any body of persons, cor
porate or not corporate ;

(p) ‘ revenue paper ’ means any paper provided by the
proper authority for the purpose of being used for 
stamps, licenses or permits, or for any other purpose 
connected with the public revenue ;

(q) ‘ seaman ’ means every person, not being a commis
sioned, warrant or subordinate officer, who is in or 
belongs to His Majesty’s navy, and is borne on the 
books of any one of His Majesty’s ships in commis
sion, and every person, not being an officer as afore
said, who, being borne on the books of any hired 
vessels in His Majesty’s service, is hv virtue of any 
Act of Parliament of the United Kingdom for the 
time being in force for the discipline of the navy, 
subject to the provisions of such Act;

(r) * seaman’s property ’ means any clothes, slops, medals.
necessaries or articles usually deemed to be neces
saries for sailors on board ship, which belong to any 
seaman ;

(*) ‘trade mark ’ means a trade mark or industrial design 
registered in accordance with the Trade Mark and 
Design Act, and the registration whereof is in force 
under the provisions of the said Act, and includes
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any trade mark which, either witii or witliuut regis- 
tration, is protected by law in any British possession 
or foreign state to which the provisions of section 
103 of the Art of the United Kingdom, known as the 
Patents, Designs and Trade Marks Act, 1883, arc, 
in accordance with the provisions of the said Act, 
for the time being applicable ;

**Tke Patents, liesigns and Trade Marks Art," ISS.) imp.)—As to 
itritisli trade marks see also the Trade Marks Acts of 1888 and 180.1, 
Imp. Registrar v. Du Crus [1813] A.C. 624, 83 L.J. Ch. 1 ; Sharpe v. 
Solomon, 84 L.J. Ch. 280; re Imperial Tobacco Co. [1815J 2 Ch. 27, 84 
LJ. Ch. 643; re National Cash Register Co., 34 R.P.C. 273 and 354; 
Imperial Tobacco Co. v. De Paaquali (1918), 87 L..T. Ch. 293.

(I) ‘trade description’ means any description, statement 
or other indication, direct or indirect,

(i) as to the number, quantity, measure, gauge or
weight of any goods,

(ii) as to the place or country in which any goods are
made or produced.

(iii) as to the mode of manufacturing or producing
„ any goods,

(iv) as to the material of which any goods are com
posed,

(v) as to any goods being the subject of an existing
patent, privilege or copyright ;

(« ) ‘ trading stamps ’ includes, besides trading stamps com
monly so-called, any form of cash receipt, receipt, 
coupon, premium ticket or other device, designed or 
intended to be given to the purchaser of goods by 
the vendor thereof or his employee or agent, and to , 
represent a discount on the price of such goods or a 
premium to the purchaser thereof, which is redeem
able either

(i) by any person other than the vendor, or the person
from whom he purchased the goods, or the
manufacturer of the goods, or

(ii) by the vendor, or the person from whom he pur
chased the goods, or the manufacturer of the 
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gissl», in câili or good» not hi» property, or nol 
hi* exclusive property, or

(iii) bv the vendor el»ewlicre tliau in the premia» 
where Midi good» are purchased ; 

or wliieh doo* not »how upon its face the place of it» delivery 
and the merduntahlo value thereof, or i» not re
deemable at any time;

1'nulini/ slump njfcmvsj—See see». Ü0Ô-5O6.

(t>) ‘ watch,* for the purpose* of the next luecuediug section, 
mean» all that jKirtion of a watch which is not the 
watch ease.

2. An offer, printed or marked by the manufacturer upon any 
wrapjier, Ikix or receptacle, in which goods are add, of a premium 
or reward for the return of such wrapper, box or receptacle to 
the manufacturer, i» not a trading stamp within the meaning of 
this Part.

Words or marks on watrh cases.

336. Where a watdi case has thereon any words or marks 
wliieh constitute, or are bv common repute considered as con
stituting, a description of the country in which the watch was 
made, and the watdi liears no such description, those words 01 

marks shall prima facie be deemed to lie a description of that 
country within the meaning of this Part, and the provisions of 
this Part with respect to goods to which a false description lias 
been applied, and with respect to selling or exposing, or having 
in possession, for sale, or any purpose of trade or manufacture, 
goods with a false trade description, shall apply accordingly.

Origin]—Code of 1892, sec. 444; 51 Viet-, ch. 41, sec. 11.
(Fateh]— A watch for the purposes of this section means all that 

portion of a watch which is not the watch-case. Sec. 335 (e).
Gold and Silver Harking .tel]—For offences indictable under this 

Act, see R.H.C. 1906, ch. 90, as amended 1907, ch. 17, 1908, ch. 29, 1915, 
ch. 15; R. v. Austin (1911), 25 O.L.B. 69, 19 Can. Or. Cas. 70.

What Included as a “trade description.”

337. The use of any figure, word or mark which, according 
to the custom of the trade, is commonly taken to be an indication
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of auy of the matters hereinbefore referred to in the mterpreta- 
tion of the expression ‘ trade description,’ is a trade description 
within the meaning of this Part.

Origin]—Code of 1892, sec. 443; 51 Viet., eh. 41, sec. 2.
“ Trade description See sec. 336 (I).

False document.

338. To constitute a false document it is not necessary that 
the fraudulent intention should appear on the face of the docu
ment, but it may be proved by external evidence.

Origin]—Code of 1892, sec. 421.
“ Faite dominent "1—See definitions in sec. 335, sub-sec. (j) end 

snlrsec. (f), and sec. 468 (2). As to the offence of forgery, see secs. 
466 471.

Outbuilding, when to be part of dwelling-house.

339. A building occupied with, and within the same curti
lage with, any dwelling-house shall be deemed to lie part of the 
said dwelling-house if there is between such building and dwell
ing-house a communication, either immediate or by means of a 
covered and inclosed passage, leading from the one to the other, 
but not otherwise.

Origin]—Code of 1892, sec. 407; R.8.C. 1886, eh. 164, sec. 2.

Kntranee to building defined. Kntering by artifice or breaking.

340 An entrance into a building is made as soon as any 
part of the body of the person making the entrance, or any part 
of any instrument used by him, is within the building.

2. Every one who obtains entrance into any building by any 
threat or artifice used for that purpose, or by collusion with any 
person in the building, or who enters any chimney or other 
aperture of the building permanently left open for any necessary 
purpose, shall be deemed to have broken and entered that 
building.

Origin]—Code of 1892, sec. 407 ; R.S.C. 1886, eh. 164, sec. 2. 
BrcaMng and entering]—See secs. 335, 339, 340, 455-465.
Pretended collusion of terrant]—The appellant suggested to a ser

vant of the prosecutrix a plan for the commission of a robbery by the 
appellant at the shop of the prosecutrix. The servant, pretending to
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agree Li I.Iii- m|*|k*IImiiI'm suggestion, lent I In- keys of I In' slio|i fo t hi’ 
ap|iellant, whb made du|iliealv keye, with one of which, on a day 
arranged with the servant, the npiielluut unlocked a padlock attached 
to the outer door aud entered the ahop, where he waa arrested. The 
prosecutrix hail la-en informed liy the servant of the ap|a*llant'a plan anil 
knew that he intended to enter the shop on the day in rpieetiim. The 
ap|iellant waa convicted on an indictment which charged him with 
having broken and entered the ahop with intent to ateal therein:- Held, 
that the conviction waa right, notwithstanding that the proeeeutrix 
knew that the appelant had lieen supplied with the means of breaking 
and entering Ivy her servant. (R. v. Johnson (1841), Car. t M. 218, 
distinguished, i R. v. (-handler 11913] 1 K.B. 125, 82 L.J.K.B. 106, 
8 Cr. App. R. 82, 23 Cox C.C. 330.

Application of Pari.

A* In provisions relating In falae trade deHrrlptionn.

341. The provisions of this Part respecting the application 
of a false traile description to goods extend to the application 
to goods of any such figures, words or marks, or arrangement or 
combination thereof, whether including a trade mark or not, as 
are reasonably calculated to lead ]versons to believe that the goods 
are the manufacture or merchandise of some person other than 
the person whose manufacture or merchandise they really are.

2. The provisions of this Part respecting the application of 
a false trade description to goods, or respecting goods to which 
a false trade description is applied, extend to the application 
to goods of any false name or initials of a person, and to goods 
with the false name or initials of a |verson applied, in like 
manner as if such name or initials were a trade description.

Origin]—Code of 1892, sec. 443; 51 Viet., Cen.. eh. 41, see. 2; 50-51 
Viot., Imp., eh. 28.

Fraudaient marking of merckandite with faite trade description]— 
See Code roes. 3.15-337, 341, 342, 486-495, 635. 1039, 1040, 1140 (a).

“Faite name or initiait" defined]—Code sec. 335, sub-sec ffc).

false trade descriptions. Exceptions.

342 The provisions of this Part with respect to false trade 
descriptions do not apply to any trade description which, on the 
twenty-second day of May. in the year one thousand eight hun
dred and eighty-eight, was lawfully and generally applied to
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goods of a particular class, or manufactured liv a |>articular 
method, to indicate the |>art.icular class or mctlusl of manu- 
faetun1 of such goods: Provided that where such trade descrip
tion includes the name of a place or country, and is calculated 
to mislead as to the place or country where the gisais to which 
it ia applied were actually made or produced, and the goods are 
not actually made or produced in that place or country, such 
provisions shall apply unless there is added to the trade descrip
tion, immediately before or after the name of that place or 
country, in an equally conspicuous manner with that name, the 
name of the place or country in which the goods were actuallv 
made or produced, with a statement that they were made or 
produced there.

Origin]—Code of 1892, see. 455 : 51 Viet., eh. 41, see. 9; R.fi.C. 1886, 
eh. 166; 50-51 Viet., Imp., eh. 28, sec. 2, sub-sec. (2).

Trade descriptions “ lawfully and generally applied” prior to 1888]—
A trade description is not “ lawfully ” applied to goods if its use, 

although not involving the commission of a criminal offence, tended to 
mislead the public ; and a trade description is not “ generally ” applied, 
unless it was a conventional term in general use, not only by the persons 
engaged in the particular trade, hut liv the public at large. Lemy v. 
Watson [1915] 3 K.B. 731; 84 L.J.K.B. 1999 ; 13 LX1.B. 1323; 32 E.P.C. 
508.

trading stamps.—Exceptions.

343. The provision of this l'art with respect to trading 
stamps shall not apply to any trading stamp issued hy a manu
facturer or vendor before the first day of Novcmlier, one thousand 
nine hundred and five.

Origin]—4 and 5 Edw. VII, ch. 9, sec. 2.
Trading stamp offences]—See sees. 336, sub-see. («), 336 (2), 343, 

505-508.

Theft Defined.

Things capable of being stolen.

344. Every inanimate thing whatever which is the property 
of any person, and which either is or may be made movable, is 
capable of being stolen as soon as it becomes movable, although 
it is made movable in order to steal it : Provided that nothing 
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growing out of tliv earth of a value not exceeding twenty-live 
cent* shall, except in cases hereinafter provided, be deeme<l 
capable of being stolen.

Origin]—Sec. 303, Code of 1802.
" Anything capable of being stolen "]—See sees. 347, 356, 397.
Offences resembling theft1—See sees. 389-398.
Stealing water from water worts]—Water conveyed ill pipes may la

the subject of larceny at common law, and where it was deliberately 
taken from the pipes through which an adjoining property owner got 
hie water supply from the city municipality at a flat rate, after the 
refusal of permission from such owner and without any permission 
from the city, the person wrongfully appropriating the water is properly 
convicted on a charge alleging the theft thereof from the city. It. v. 
Hutton (1911), 24 Can. Cr. Cas. 212, 19 W.L.B. 907 (Alta.); Perens 
v. O’Brien, 11 (J.B.D. 21, 52 L.J.M.C. 70; B. v. White, 1 Dears. C.C. 203, 
22 L.J.M.C. 123.

I.lvlng creatures capable of being stolen,- Living creatures wild by 
nature.

345. All tame living creatures, whether tame by nature or 
wild by nature and tamed, shall Ire capable of being stolen ; 
Provided that tame pigeons shall Ire capable of luring stolen so 
long only as they are in a dovecot or on their owner's land.

2. All living creatures wild by nature, such as are not com
monly found in a condition of natural lilrerty in Canada, shall, 
if kept in a state of confinement, be capable of Is-ing stolen, not 
only while they are so confined hut after they have esea)>ed from 
confinement.

3. All other living creatures wild by nature shall, if kept in a 
state of confinement, be capable of being solen so long as they 
remain in confinement or are being actually pursued after 
escaping therefrom, but no longer.

4. A wild living creature shall lie deemed to be in a state of 
confinement so long as it is in a den, cage or small inclosure, 
stye or tank, or is otherwise so situated that it cannot escape 
and that its owner can take possession of it at pleasure.

5. Wild creatures in the enjoyment of their natural liberty 
shall not lie capable of being stolen, nor shall the taking of their 
dead bodies by, or by the orders of, the person who killed them
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before they are reduced into actual possession by the owner of 
the land on which they died, be deemed to be theft.

6. Everything produced by or forming part of any living 
creature capable of being stolen, shall be capable of being stolen.

Origin}—Sec. 304, Code of 1802. Compare 63-64 Viet., Imp., eh. 33.
Theft of animals]—Code bcc. 350, as to animals generally ; Code 

secs. 369, 392, 953, as to theft of cattle ; Code sec. 370, as to dogs and 
domestic animals and birds.

Tame figeant]—Under the common law, see E. v. Cheafor (1851),
2 Den. 361. As to unlawfully killing or injuring tame pigeons where 
I here is no theft, see Code sec. 393. r <-)*■ < » '*?1 r/ 1 i*”, <V e

Wild animait in captivity]—Under the common law, see Aplin v. 
l-orritt [1893] 2 Q.B. 57, and Harper v. Marcks [1894] 2 Q.B. 319,

Breaking into rage with intent to steal animal]—Code sec. 460.

Clysters la oyster beds or lisherles.

346. Oysters and oyster brood shall be capable of being stolen 
when in oyster beds, layings, or fisheries which are the property 
of any person, and sufficiently marked out or known as such 
property.

Origin]—Sec. 304, Code of 1892.
Theft of oyttere]—Code sec. 371.

Theft defined. Asportation.- Although no attempt to ronreal taking.
—Purpose of taking.

347. Theft or stealing is the act of fraudulently and without 
colour of right taking, or fraudulently and without colour of 
right converting to the use of any person, anything capable of 
being stolen, with intent,—

(а) to deprive the owner, or any person having any special
property or interest therein, temporarily or abso
lutely of such thing or of such property or interest ; 
or,

(б) to pledge the same or deposit it as security; or,
(c) to part with it under a condition as to its return which

the person parting with it may be unable to perform; 
or,

(d) to deal with it in such a manner that it cannot be
restored in the condition in which it was at the time 
of such taking and conversion.
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2. Theft id committed when tile offender moved the tiling or 
caused it to move or to be moved, or begins to cause it to become 
movable, with intent to steal it

3. The taking or conversion may be fraudulent, although 
effected without secrecy or attempt at concealment.

4. It is immaterial whether the thing converted was taken 
for the purpose of conversion, or whether it was, at the time of 
the conversion, in the lawful possession of the person converting.

Origin]—bee. 305, Code of 1892; It.b.C. 1886, ch. 164, sec. 63.
Statutory theft including larceny and embezzlement]—The commis 

siouers appointed by the English Government in 1884 to draft a Crim
inal Code proposed to do away with the term larceny and our definition 
of theft is taken from their draft. Indeed, our Criminal Code is, with 
some modifications, founded on the English draft Code which was not 
enacted by their Parliament. It will be seen that while the English 
idea of theft was particularly associated with the idea of ‘ ‘ violent dis
possession of the owner’s property” the statutory enactments from 
time to time have been in the direction of accentuating and extending 
the idea of intention to fraudulently convert to one’s use that which 
rightfully belongs to another. R. v. Thompson (1911), I W.W.R. 277, 
21 Can. Cr. Cas. 80, per bimmons, J.

The Code definition of “theft” (sec. 347) provides that certain 
acts interfering with the rights of “owners” of property shall be 
punishable as crimes ; but it is the provincial legislatures that have to 
do with fixing the relationship between individuals that constitute 
“ownership,” at least where the federal Parliament has not assumed 
to define that term. K. v. Hassell 11917] 2 W.W.R. 48, at 50, 17 Can. 
Cr. Cas. 322 (Man.). The statute 1915 Man. ch. 13 giving a statutory 
“right” in the crop to the landlord on a crop-sharing lease held not to 
give the landlord the “ ownership ” of any specific portion of the crop 
while it is still undivided. Ibid, per Cumberland, County Judge. And 
see R. v. Tessier, 5 Can. Cr. Cas. 73, as to the phrase “special property 
or interest.”

For the purposes of larceny, that man is the owner of goods 
who, as against the taker, is entitled to the possession of the goods 
taken. The taker cannot set up jus tertii against such an owner, unless 
the taking was effected with or in the belief that he had the authority 
of the third person : Envy, of English Law, 2nd ed., vol. 8, p. 51. It is 
quite immaterial for purposes of theft whether the possessor of goods 
seized lareenously has or has not any real right to them. One thief 
can steal stolen goods from another : ibid.; Roscoe, Criminal Evidence, 
13th ed., 1908, p. 527.

8o where all of the elements of theft exist, the prosecution may be 
for that offence, although the same facts show an offence under another
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Dominion statute, ex. gr., the Indian Act, R. v. Reboning, 17 O.L.R. 23, 
13 Can. Cr. Cas. 405; Cr. Code sec. 15.

Where hay was taken with intent to steal it, by a person acting as 
caretaker of an Indian on lands part of an Indian reserve, it was 
held that a charge of theft was sustainable whether the Indian had a 
right to possession without a location title under ss. 21, 22 of the 
Indian Act, R.8.C. 1906, c. 81, or not, or whether the superintendent of 
Indian Affairs might have prevented the removal of the hay or not. R. 
v. Reboning, 17 O.L.R. 23, 13 Can. Cr. Cas. 405.

Fraudulently taking or converting with intent]—Prima facie a 
person is supposed to have the mental capacities usual to a person of 
his years and appearance. If a man found a baby with a roll of bills 
in its hands and he took them and applied them to his own use, there 
can be little doubt that he should be deemed guilty of theft. Dictum 
per Harvey, C.J.; in R. v. Wallace (1915), 8 W.W.R. 671, 673, 8 Alta. 
L.R. 472. Similarly, if he took from one whom he knew to be an im
becile and who coiisequei : could have no will to give it to him; but 
if he thought the person was capable of and had the intention to let 
him have the money, the criminal intention, or mciur rca, would be 
absent and there would be no theft. R. v. Wallace, supra.

On a charge of theft, when the facts are compatible with an honest 
mistake on the defendant’s part, there must be a direction on intent 
to steal. R. v. Hturgess, 9 Cr. App. R. 120.

Where defendant has sold some of the goods alleged to be stolen 
by him, it may be necessary to direct the jury on the question whether 
he intended to account to the owners for the proceeds. R. v. Hturgess, 
9 Cr. App. R. 120.

The circumstances may negative any intent to steal. R. v. Ford, 
13 B.C.R. 109, 12 Can. Cr. Cas. 555 (re taking money lost at cards 
under belief that the loser had been cheated) ; R. v. Wade, 11 Cox C.C. 
549; R. v. Lyon, 29 Ont. R. 497, 2 Can. Cr. Cas. 242; R. v. Clark, 3 
O.L.R. 176, 5 Can. Cr. Cue. 235.

Evidence of prior or subsequent acts of accused in proof of intent 
or guilty knowledge]—There is an essential difference between evidence 
tending to show generally that the accused has a fraudulent or dishonest 
mind, which evidence is not admissible, and evidence tending to show 
that he had a fraudulent or dishonest mind in the particular transaction, 
the subject-matter of the charge being then investigated, which evidence 
is admissible where that issue is raised. Minchin v. The King [1914] 6 
W.W.R. 800, 23 Can. Cr. Cas. 414 (Can.). It has been laid down that 
to make such evidence admissible there must be a nexus or connection 
between the act charged and the facts relating to previous or subse
quent transactions which it is sought to give in evidence. Thompson v. 
Director of Public Prosecutions (1918), 87 L.J.K.B. 478. Hee The 
(^ueen v. Rhodes [1899] 1 (j.B. 77, per Lord Russell, C. J., and R. v. 
Ellis [1910] 2 K.B. 746; R. v. Boyle [1914] 3 K.B. 339, 10 Cr. App.
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R. 180; R. v. West, 12 Cr. App. R. 145; R. v. Mason (1914), 10 Cr 
App. R. 160; R. v. Rodley, 9 Cr. App. R. 69; R. v. Wilks (1914), 10 
Cr. App. 20; R. v. Mailloux, 3 Pugsley (N.B.), 493; R. v. Hendershott, 
26 Ont. R. 678.

Where evidence of similar acts” is admissible to show intent, the 
judge should direct the jury on the limits of the use which they may 
make of such evidence. R. v. Smith (1915), 11 Cr. App. R. 230.

Before an issue can be said to be raised which would permit the 
introduction of evidence by the prosecution of other criminal acts in 
proof of intent or guilty knowledge, it must have been raised in sub
stance, if not in so many words, and the issue so raised must be one to 
which the prejudicial evidence is relevant. Thompson v. Director of 
Public Prosecutions (1918), 87 L.J.K.B. 478, 484 (H.L.).

“Without colour of right’’]—The taking must be without colour of 
right. R. v. Wade, 11 Cox C.C. 549; R. v. Famborough 11895] 2 Q.B. 
484, 64 L.J.M.C. 270. Whether the goods were or were not taken bona 
tide under a claim of right is a question for the consideration of the 
jury upon a proper instruction upon the law applicable to the par
ticular case. R. v. Famborough, supra; and see R. v. Mallison, 20 Cox 

204 ; R. v. Tl.urborn, 1 Den. C.C. 388, 18 LiJUJ 1 1"; R. f. IfM, 
2 Can. Cr. Cas. 242; R. v. Johnson, 8 Can. Cr. Cas. 123, 7 O.L.R. 525; 
R v. Ripplinger, 14 Can. Cr. Cas. Ill ; R. v. Comeau (1914), 43 N.B. 
R. 177, 25 Can. Cr. Cas. 165 (repossession by conditional vendor).

The fraudulent nature of the dealing is to be the test of whether 
the wrongful conversion is or is not to be treated as theft. Kelly v. 
The King | 10171 1 WAV IK. W, W • R, W, If OM. <R
282 (Can.), per Idington, J.; and see same case below, R. v. Kelly 
I ioi7| i W.WJL w, If Cm Or. Cm. 141, If Mm It MS, Mi R. 
v. Kelly, 10 W.W.R. 1345, 27 Can. Cr. Cas. 94 (Man.); R. v. Hrhyffer. 
15 B.C.R. 338, 17 Can. Cr. Cas. 191.

“Anything capable of being stolen”]—Code secs. 344-346. Where 
authorities having custody of moneys O; behalf of the Crown pay 
such moneys away to a government contractor with the intention of 
passing the property, it has been doubted whether the contractor can 
be held guilty of theft if he took the government cheque on the bank 
where the money was deposited, under cover of false items in his 
account connived at by the government authorities. R. v. Kelly f 1917] 
1 W.W.R. 463, M R.C.R. 220. 27 Can. Cr. Cas. 282, varying R. v. Kelh 
[1917] 1 W.W.R. 46, 27 Can. Cr. Cas. 140, 27 Man. R. 105. There 
would at least be an obtaining of money by false pretences under 
such circumstances. R. v. Kelly 11917] 1 W.W.R. 46. It is suggested 
by Idington J., in the last-mentioned case, that the government bank 
credit, the chose in action, would possibly not be within the phrase 
‘‘anything capable of being stolen” (Code secs. 344, 347), but that if 
the accused by reason of his fraudulent acts was not entitled to receive 
any of the cheques issued to him he had no right to convert the cheques
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to his use, and that they remained the property of the Crown and 
recoverable by the Crown until passed into the hands of the bank 
without notice. In that view the prosecution might be for theft of the 
cheques. The case was disposed of on other grounds. It would seem 
to follow that if the taking of the cheque was theft, the like charge 
might be laid in respect of the money withdrawn for the benefit of the 
payee by means of that cheque. Compare R. v. Dessauer, 21 U.C.Q.B. 
231 (Ont.) ; R. v. Moreton (1913), 8 Cr. App. R. 214, 217, distinguishing 
R. v. Gardner, 25 L.J.M.C. 100, 7 Cox C.C. 136; R. v. Abbott, 1 Den. 
C.C. 273 ; R. v. Kenriek, 12 L.J.M.C. 135, 6 Q.B. 49.

“Owner”]—A crop raised by the widow of an intestate on the 
land belonging to his estate before the taking out of any letters of 
administration, belongs to her as against a land mortgagee’s right of 
distress; and persons taking it with her authority are not liable to 
conviction for theft although they and she may be civilly liable in 
trespass to the personal representative of the estate under the Devo
lution of Estates Act, R.fl.R. 1909, eh. 43, R. v. Tehetter [1918] 1 
W.W.R. 934. And see note to sec. 347, supra, on statutory theft.

“Person having any special property or interest”]—Referring to 
the phrase “special property or interest” as used in sec. 347, Judge 
Cumberland said in R. v. Hassell [1917] 2 W.W.R. 48, 27 Can. Cr. Cas. 
322;

“I think it probably was intended to cover nothing that was not 
covered by such expressions as ‘special ownership’ and ‘special 
property’ as used in larceny cases in England. If this is so I take it 
possession is a necessary element of such special property or interest. 
All the instances of special property that I find in the English authori
ties were cases of bailees, pawnees, carriers, agisters and such like, where 
the persons said to have such special property in a chattel were in 
possession of it, or at least had the right to the immediate possession 
of IV *

A person who has a right as against the world at large to do with 
or to any movable thing anything which the law does not specifically 
forbid him to do with or to it, and the right to prevent all other 
persons from doing therewith or thereto anything whatever which they 
are not specifically authorized to do, either by law or by his consent, is 
said to be the general owner of that thing, and that thing is said to 
be his property, although he may have limited the above-mentioned 
rights respecting it as regards particular persons by contract. Stephen’s 
Digest of Grim. Law, art. 280; 2 Austin’s Jurisprudence, 876, 965.

Every person to whom the general owner of a movable thing has 
given a right to the possession as against the general owner is said to 
l>e the special owner thereof, or to have a special property therein, and 
such special property is not divested if the special owner parts with the 
possession under a mistake. R. v. Vincent, 2 Den. 464.
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Every person who has obtained by any moans the possession of any 
movable thing is deemed to be the special owner thereof, as against 
any person who cannot show a better title thereto. Stephen’s Digest 
Crim. Law, art. 283.

When one person delivers, or causes to be delivered, to another any 
movable thing in order that it may be kept for the person making the 
delivery, or that it may lie used, gratuitously or otherwise, by the person 
to whom the delivery is made, or that it may be kept as pledge by the 
person to whom the delivery is made, or that it may be carried, or that 
work may lie done upon it by the person to whom delivery is made 
gratuitously or not, and when it is the intention of the parties that the 
specific thing so delivered, or the article into which it is to be made, 
shall be delivered either to the person making the delivery or to some 
other person appointed by him to receive it, the person making the 
delivery is said to bail the thing delivered ; the act of delivery is called 
a bailment ; the person making the delivery is called the bailor ; and 
the person to whom it is made is called the bailee. Stephen’s Digest 
of Crim. Law, art. 285; Coggs v. Bernard, 1 8m. L.C. 201; B. v. Hassail, 
L. & C. 58.

The words “ special property or interest ” are intended to cover 
cases in which there is a right to possession although no property right.

VS I It. x
Ripplinger, 14 Can. Cr. Cas. Ill (Bask.) ; R. v. Hassell f 1917] 2 W.W.R. 
48 (Man.) ; Hayden v. Crawford, 3 U.C.R. (0.8.) 583 (Ont.) ; Camp 
bell v. McKinnon, 14 Man. R. 42; Robinson v. Lott, 2 Saak. L.R. 276.

If the property in the goods passes under a document transferring 
the legal title, although as security only, the fraudulent conversion as 
against the holder of that legal title does not require to be based on 
any special property or interest ; the charge in that case may be for 
stealing from such holder as the owner of the goods. R. v. Ripplinger, 
14 Can. Cr. Cas. Ill (Saak.).

The validity of an alleged chattel mortgage or other document pur
porting to transfer title may for the purposes of a prosecution for 
theft or for the purposes of a defence of that prosecution, be attacked in 
the criminal proceedings. R. v. Ripplinger, supra.

A conditional vendee of goods holding possession under a contract 
reserving title therein to the conditional vendor, has a special property 
or interest in them. R. v. Corneau (1914), R. v. Comeau, 43 N.B.R. 
177. 15 0ml Cr. Cm. 165.

Bo has the tutor of a minor appointed under Quebec law in respect 
of the minor’s movable property. Guillet v. The King (1904), 12 Can. 
Cr. Cas. 186.

A sheriff who has seized goods under execution and to whom the 
debtor has given a bond or undertaking to hold possession for him, has 
a special property or interest in the goods seized ; and the debtor steals 
the goods if he sells them without the sheriff’s authorization. It. v.
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Hrycsânk (1915), 8 Sank. L.B. .150, 8 W.W.R. 1169, 24 Can. Cr. Cas. 
L»83; Dodd v. Vail, 6 Hask. L.B. 22; Uotld v. Vail, 23 W.L.R. 903;
Dixon v. McKay, 21 Mau. B. 762; B. v. Knight, 1 Cr. App. B. 186.

But an applicant for a railway freight car under the Manitoba 
drain Act, Can., has no “special property or interest” in the car, at
least until the notice of assigning the car to him has been received by
him. H. v. McElroy, 11 Can. Cr. Cas. 34, 6. Terr. L.R. 10.

A crop sharing lease containing no express transfer of title in a 
share of the growing crop would probably tie held to confer on the land 
lord no property in the share he was to get after the reaping or thresh 
ing of the crop until that event had happened. R. v. Hassell |1917], 
2 W.W.R. 48 (Man.); and this notwithstanding a provincial statute 
giving the landlord in respect of the share of the crops agreed to be 
given him, a “right” in priority to the tenant or those claiming under 
him, which would afford the landlord protection in interpleader with 
execution creditors of his tenant, but would not enable him to bring 
replevin for any specific portion of the crop while it remained un
divided. R. v. Hassell, supra; Man. Htat. 1915, ch. 13, sec. 2. If the 
cflTeet of a statute of that character were that the landlord became a 
tenant in common of the growing crop, a charge framed on that basis 
might be sustained under sec. 332 (theft lietween co-owners). See R. 
v. Hassell, supra.

Subsec (2)—“Begins to cause it to become movable”]—To grasp 
a purse in another's pocket and draw it merely to the edge of the pocket 
with intent to steal, is theft, although the accused was not successful 
in getting the purse completely out of the pocket. R. v. Taylor [1911] 
1 K.B. 674.

Identity of property stolen with that found in possession of accused] 
— When a defendant, charged with theft, disputes the identity of 
property found in his possession with that stolen, there must be a clear 
direction to the jury on the issue of identity. Rex v. Bruhin, 11 Cr. 
App. R. 276; Rex v. Buol, 11 Cr. App. R. 305.

Theft by clerls and servants]—Code secs. 347, 359.
Theft by agents or others required to account]— Code secs. 355, 356, 

357, 358 (punishment), 348 (exceptions).
Theft by owner against person having special property or interest]

—Code sec. 352.
Theft by person having special property against owner]—Code sec.

352.
Unlawful detention of goods by bailee]—A refusal of the borrower 

to return to the lender the thing borrowed when it should be returned, 
and setting up a false claim of lien upon it may, if the intention in 
making such claim was not bona fide, amount to theft, although there 
was no unequivocal act of conversion. R. v. Wakeman (1912), 8 Cr. 
App. R. 18; and see R. v. Jackson, 9 Cox C.C. 505; R. v. Wcckes, 10 
Vox C.C. 224; It. v. Oxenham, 13 Cox C.C. 349, 46 L.J.M.C. 125.
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Theft by lessee again.§t reversioner]—Code nee. 352.
Theft by one joint owner against another] -Code net*. 352.
Theft by one tenant in common against another]—Code nee. 352.
Theft by itne partner against another]—Code sec. 352, and as to 

mining partners see. 353.
Theft by company directors, etc., of company or society]—Code see. 

352.
Theft as between husband and wife]—4}ode sec. 354.
Theft by assisting one spouse to take or convert against the other, 

fraudulently and without oolour of rt/ykf]—Code sec. 354 (a).
Theft by knowingly receiving property fraudulently converted by one 

spouse against the other]—Code sec. 354 (b).
Theft by trick]—On an indictment for larceny by trick, the jury 

must be specifically directed on the point whether there was an inten
tion to pass the projierty. R. v. Hilliard (1913), 83 L.J.K.B. 439, 23 
Cox C.C. 617, 9 Cr. App. R. 171. There may be an intention to pass the 
property only on the happening of a certain event. Oppenheimer v. 
Fraser [1907] 2 K.B. 50. In R. v. Solomon (1890), 17 Cox C.C. 93, 
what is known as the purse trick was held not to be larceny by a 
trick ; the determining factor is the state of mind of the person who 
receives the property. In R. v. Buckmaster, 20 Q.B.D. 182, 16 Cox 
C.C. 339, the prisoner was convicted although the prosecutor admitted 
that he did not exjtect to get the same coins back.

Retaining goods sent on the faith of a promise to pay for them on 
delivery may amount to larceny by a trick. Rex v. Edmundson, 8 Cr. 
App. R. 107.

Single theft if various takings are in substance the one transaction] 
—A recent American case states the rule thus: If several different 
articles have been stolen in substantially the same transaction ; if the 
different asjiortations are prompted by one design, one purpose, one 
impulse, they are a single act without regard to time, and the value of 
the different articles may Ik* aggregated in order to make out a charge 
of “grand larceny’* deluding on the total value, although by reason 
of the small values of each of the articles stolen the larcenies if sep 
a rate would lie petit larceny only. If the larcenies were distinct they 
cannot be aggregated so as to make the value of the property stolen 
sufficient to constitute grand larceny where the value of the property 
taken at any one time was not sufficient for that purpose. Re Jones 46 
Mont. R. 122, 125; 126 Pac. 929.

The case may Ik» treated as one continuous act of theft, although 
there were a number of distinct takings. R. v. Minchin (1914), 0 
W.W.R. 800, 805; Regina v. Henwood, 22 L.T.R. 486, 11 Cox C.C. 526: 
Rex v. Bleasdale, 2 Car. A K. 765; Regina v. Slack, L.R. 7 Q.B. 408; 
Regina v. Balls, L.R. 1, C.C.R. 328, 40 L.J.M.C. 148.

Evidence that during a defined period of six months a deficiency 
had occurred equal to the amount by which the accused had falsified
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»u entry in his employer’s books at or about the date at which he is 
charged with having embezzled this sum, accompanied, as it was, by 
evidence warranting the inference that the money stolen had reached 
h hands and had tieen misappropriated by him, suffices to sustain a 

•iviction for theft of the entire sum (although it may have been 
taken in numerous small amounts at different times during the period 
covered by the evidence) without otherwise proving the taking of each 
or any of such several amounts. Minchin v. The King (1914), 6 W.W.R. 
800, 23 Can. Cr. Cas. 414, dismissing appeal from B. v. Minchin (1913), 
5 W.W.R. 1028, 7 Alta. L.R. 148, 22 Can. Cr. Cas. 254.

IWeanmption from recent poaatgswn]- There is no reason why the 
prosecution should not give direct evidence of the theft although also 
relying upon presumptions arising from recent possession. It. v. McClain 
(1915), 7 W.W.R. 1134, 30 W.L.R. 388, 23 Can. Cr. Cas. 488 (Alta.)

As the trial goes on, the burden of proof may be shifted from the 
prosecutor to the accused by the proof of facts which raise a pr< - 
sumption of his guilt. Thus A. is accused of stealing a five-doll»r 
note. The burden of proof is on the prosecution. He is shown to be 
in possession of the note soon after the fact. The burden of proof is 
shifted to A. R. v. Theriault (1904), 11 B.C.R. 117, 8 Can. Cr. Cas. 400. 
A. shows that the note was given him in change for a ten dollar note. 
The burden of proof is again shifted to the prosecution. R. v. Lang- 
mead, 9 Cox C.C. 464 ; R. v. Partridge, 7 C. & P. 551 ; R. v. Adams, 3 
C. & P. 600; R. v. Schama (1915), 84 L.J.K.B. 396, 11 Cr. App. R. 
45 (on an indictment for receiving).

While, under the criminal law, the accused person is not called 
upon to explain suspicious circumstances, there may yet come a time 
when, circumstantial evidence having enveloped him in a strong network 
of inculpatory facts, he is l»ound to make some explanation or stand 
condemned. Rex v. Jenkins, 14 B.C.R. 61, 14 Can. Cr. Cas. 221.

The burden of giving a reasonable explanation of possession of 
stolen goods is upon the person in whose possession they are found. 
R. v. Langmead (1864), 9 Cox C.C. 464, L. & C. 427; R. v. Curno.k 
(1914), 10 Cr. App. R. 207, 24 Cox C.C. 440; R. v. Crowhurst (1844), 
1 C. 1 K. 370; R. v. Smith (1845), 2 C. & K W; R. v. 0*4*, 8 
Cr. App. R. 285; R. v. Poolman, 3 Cr. App. R. 36.

It would seem that the satisfactory account to displace the pre
sumption arising from recent possession may be given either at the time 
of the finding or later at the trial. R. v. Schama (1915), 84 L.J.K.B. 
396. While it may be in the interest of the accused to present the 
reasonable account or explanation at the time of his arrest or on the 
discovery of the goods by the true owner thereof, there seems no good 
reason why he should not, if he chooses, reserve his explanation until 
the trial, when he may be better able to substantiate it by the testimony 
of others as well as his own; but see contra, R. v. McKay (1900), 34 
N.8.R. 540, 641.
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Ou a charge of theft of goods from a store, evidence of the finding 
in prisoner’s house of the goods and of keys fitting the store doors, 
and of the fact that the goods were in the store exposed for sale at 
the time of the alleged theft and had not been sold, is sufficient to 
put the onus upon the prisoner of accounting for his possession. Under 
such circumstances it is not necessary for the Crown to prove that the 
goods had not passed from the possession of the owners by some means 
other than sale. R. v. Theriault, 11 B.C.R. 117, 8 Can. Or. Cas. 460.

If the explanation of the accused in a case of recent possession of 
stolen goods is given on discovery of the goods and it is thought reason 
able, there is no presumption ami no onus on the prisoner. R. v. Hagan 
(1913), 9 Or. App. B. 25.

The possession must not be at a time remote from the theft having 
regard to the nature of the goods; but it may be considered along with 
other implicating circumstances, such as false statements by the accused 
and the manner by which he disposed of the goods, where without such 
implicating circumstances it would not be considered as raising any 
presumption. Hee R. v. Starr, 40 U.O.Q.B. 268 (Ont.); R. v. Adams, 
3 C. & P. 600.

Theft by appropriating lost articles]—The finder of anything lost 
or nïT&lald Is tldt to be convicted of theft of the thing unless at the 
time of the taking or conversion he is slioxvn to have taken or converted 
it, believing that the owner could be found. R. v. Carswell (1916), 26 
Can. Cr. Cas. 288, 34 W.L.R. 1042, 10 W.W.R. 1027 at 1037, dictum 
per Beck, J. (Alta.); R. v. Moore, 30 L.J.M.C. 77; R. v. Hhea, 7 Cox 
C.C. 147; R. v. Preston, 2 Den. C.C. 353. The question for the jury is 
whether the accused believed he could find the owner. R. v. Knight, 
12 Cox C.C. 102.

Property left on the desk provided for the use of customers of a 
bank and not afterwards claimed is not lost within the meaning of the 
rule giving the finder of lost property title thereto. It is under the 
protection of the bank and a clerk in its employ who finds it is not 
entitled to it as against the bank. Ileddle v. Bank of Hamilton (1912), 
2 W.W.R. 560, 17 B.C.R. 306, affirming 19 W.L.B. 897; Bridges v. 
Hawkesworth, 15 Jur. 1079, 21 L.J.Q.B. 75, South Staffordshire Water 
Co. v. Sharman, 65 L.J.Q.B. 460, [1896] 2 Q.B. 44; McEvoy v. Medina, 
87 American, Dec. 735 and Kincaid v. Eaton, 98 Mass. 130.

So a purse left on a stall in a market is stolen by the person who 
keeps the stall if he appropriates to his own use and denies all knowledge 
of it on the customer returning to claim it. R. v. West, 24 L.J.M.C. 4. 
Goods left in a passenger train must not l>c appropriated by the em
ployees of the railway, but turned over to the company’s lost property 
department. R. v. Pierce, 6 Cox C.C. 117.

Theft from an unbnoicn owner]—On a charge of theft it is neces 
sary to prove ownership in some person other than the accused, and though 
the owner may Ire a person unknown he must still Ire individualized 
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at least by circumstantial description. R. v. Jennings (1910;,
10 W.W.B. 1049, 34 W.L.R. 1058, 26 Can. Cr. Cas. 270 (Alta.); R. v. 
Carswell < ISIS . I" W.W B ISSÎ, 11 I w.l. li.
1042 (Alta.). Property must be proved in somebody at the trial, 
otherwise the presumption is that the property was in the prisoner by 
his pleading not guilty to the indictment. R. v. Carswell, 10 W.W.R. 
1027, 1038, citing Anonymous case, 8 Mod. 249. It is only by indicating 
the owner that it can be established that the taking or conversion was 
against the will of the owner. R. v. Jennings, 10 W.W.R. 1049, 1051 
(Alta.); R. v. Carswell, 10 W.W.R. 1027 (Alta.).

On a charge of theft if the name of the owner is not known and 
he is dead or gone, but the stealing is proved, the charge may be 
laid as stealing from a person unknown. R. v. Carswell, 10 W.W.R. 1027 
(Alta.), citing Trainer v. The King, 4 Com. L.R. 135 (Australia). 
But if it be not known whether the goods were stolen or not, the 
difficulty cannot be got over by saying the goods were stolen from a 
person unknown. R. v. Carswell, 10 W.W.R. 1027 (Alta.). The proof ' 
of the corpus delicti need not always be first in order of time; it may 
l>e so connected with the proof of identity of the defendant as being 
the culprit, that the one point cannot he separated in proof from the 
other. Ibid.

Uribe distinguished from misappropriated transportation charge]—
If a railway conductor misuses his employer’s property for his own 

benefit, e.g., by taking a bribe for some one’s free transportation, he in 
fact steals the use of the property and sells that; but that is some
thing different from stealing the money. R. v. Thompson (1911), 1 
W.W.R. 277, 280, 21 Can. Cr. Cas. 80 (Alta.).

And in the case of a railway conductor taking from a passenger a 
sum much less than the regular fare received as a bribe to allow the 
passenger to ride without paying his fare, and both given and received 
without any intention that the money should be paid to the company, 
it has been held that the conductor is not guilty of theft of the money 
from the railway company. R. v. Thompson, supra. The bribe so 
given and taken was held in the last-mentioned case not to be money 
received by the conductor “on terms requiring him to account for or 
pay the same” to the company within the meaning of Code sec. 355. 
There might, of course, be a prosecution under the statute dealing with 
secret commissions and benefits (Can. Stat. 1909, ch. 33). R. v. 
Tlmmi.son (1011), I W.W.R. “77, L11 Oml Or. <:.s. su , Alt.-,. . 4|i 
approving of majority opinion in R. v. McLennan, 10 Can. Cr. Cas. 1,
7 Terr. L.R. 309.

If, on the other hand, the money hod been paid and received ns a 
fare, although manifestly less than the correct fare, a charge of theft 
might be supported in respect of his wilful failure to turn in the 
amount to the company. R. v. McLennan (1905), 7 Terr. L.R. 309, 
10 Can. Cr. Cas. 1; R. v. Sinclair, 36 O.L.R. 510, 27 Con. Or. Cas.
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327, 10 O.W.N. 119. failure to issue a conductor’« duplex ticket 
to the passenger paying his fare on the train is some evidence 
of an intention to retain the money. K. v. Martin (1912), 2 W.W.R. 
602, 21 W.L.R. 658, 19 Can. Ur. Cas. 376 (Alta.). Ho also the denial 
to the railway superintendent that he had received the fare is some 
evidence of intention to fraudulently convert, it. v. Martin, supra. 
If in answer to the failure to account with the particular returns in 
which the fare should have been included, the real defence raised was 
a denial of receiving it, this would dispense with the necessity of the 
prosecution putting in strict proof that the omitted fare had not been 
accounted for at some other time or at some other place than the time 
and place when and where the accounting should properly have been 
made. tt. v. Martin, supra.

The prosecution may be either in the province in which in the 
usual course the money would be accounted for or in another province 
in which the money was received from the passenger and in which 
there was a failure to account when required by his superior in the 
railway employ. R. v. Martin, supra; R. v. Rogers, 14 Cox C.C. 22; R. v. 
Murdoch, 5 Cox C.C. 360; R. v. Burdett, 4 B. & Aid. 95; R. v. Taylor, 
3 B. & P. 596; R. v. Hinclair, (1916> 36 O.L.R. 510, 27 Can. Cr. Cas. 
327,10 O.W.N. 119, per Clute, J. An appeal from the decision in 36 O.L.B. 
510, which came up on certiorari process instead of by a reserved
case or by an appeal by leave on its refusal, was quashed, although
leave to appeal had been granted by a judge of the High Court Division 
under Ont. Crown Rule 1287, permitting an appeal by leave from an 
order in a certiorari matter. R. v. Hinclair, 38 O.L.R. 149, 11 O.W.N. 
131, 28 Can. Cr. Cas. 350. If it were intended to hold that certiorari 
would not lie in respect of a police magistrate’s jurisdiction under Code 
sec. 777 because the point might have been brought up by a reserved 
case, the quashing of the appeal in R. v. Hinclair, supra, is not in 
accordance with the practice in some of the other provinces. Bee R. v. 
Calvin [1918] l w.w.k. INI) i; ?. ieeç km (He. î (ÎS1T] 
W.W.R. 442 (and see R. v. Young Kee (No. 2), [19171 2 W.W.R. 654); 
R. v. Emery [1917] 1 W.W.R. 337, 10 Alta. L.R. 139, 27 Can. Cr. Cas.
116; Dierks v. Altermatt, [1918] 1 W.W.R. 719 (Alta.). But in New
Brunswick certiorari has been refused because of the alternative remedy 
of appeal under Code sec. 1013. R. v. Limerick, (1917) 45 N.B.R. 269.

If the conductor has paid over to the company a part of the money 
received from the passenger although accompanied by a false voucher 
intended to show that it was received for a shorter transportation, this 
may be considered a recognition by the conductor that the money 
belonged to the company. R. v. Hinclair (1916), 36 O.L.R. 510, 27 Can. 
tt. Cas. 327.

Attempts]—Code secs. 72, 570, 571, 949, 950.
Arrest without warrant]—Bee secs. 386, 646, 648-650.
Defending movable property under a claim of right]—Bee secs.

56-58.
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Receiving stolen property]—Code sec. 399 where the theft is indict

able; Code sec. 401 where the theft is punishable on summary convic
tion only.

A charge of theft does not by implication include that of having 
received the thing stolen, and a prisoner acquitted on indictment for 
theft cannot, on that account, plead autrefois acquit to an indictment 
for receiving. R. v. Groulx, 18 Que. K.B. 118, 15 Can. Cr. Cas. 2U; 
and see Code sec. 399.

Extradition]—A charge of “grand larceny” in the United States 
is within the extradition arrangement in effect between Canada and 
the United States, as a species of larceny or theft. Re Lewis, 9 Can. 
Cr. Cas. 233.

“Embezzlement'’ and “larceny” are extraditable offences with the 
U.S.A. Extradition Convention of 1889.

The abandonment of the term * * larceny ’ ’ in Canadian jurisprudence 
on the enactment of the Criminal Code of Canada subsequent to an 
extradition convention including such offence, does not affect the liability 
to extradition of a person charged with what was larceny at common 
law and is by the Criminal Code still an offence in Canada under the 
name of “theft” or “stealing.” Re Gross (1898), § Can. Cr. 0*. 
67, 25 A.R. 83 (Ont.).

Offences formerly coming under the term ‘ * embezzlement ’ ’ are desig
nated “theft” under the Code. Secs. 347, 355-357.

Agent pledging goods. Servant feeding master’s horse, etc*. con
trary to orders.

348. No factor or agent shall In* guilty of theft by pledging 
or giving a lien on any goods or document of title to goods 
entrusted to him for the purpose of sale or otherwise, for any 
sum of money not greater than the amount due to him from 
his principal at the time of pledging or giving a lien on the 
same, together with the amount of any bill of exchange accepted 
by him for or on account of his principal.

2. Any servant, contrary to the orders of his master, taking 
from his possession any food for the purpose of giving the same 
or having the same given to any horse or other animal belonging 
to or in the possession of his master, shall not, by reason thereof, 
be guilty of theft.

Origin]—Sec. 305, Code of 1892 ; B.8.C. 1886, ch. 164, sec. 63. The 
second sub-section of sec. 348 is similar to the Imperial statute, 26 27 
Viet, ch. 103, sec. 1.

Misapplication of proceeds of sale]—See secs. 355-359.
Sales under consignment in British Columbia]—A penalty recover

able on summary conviction is provided for failure to account for sales 
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under consignment. B.C. Statutes, 1916, eh. 56, sees. 3 10. But it may 
he doubted whether the enact meut is intra vires.

Fraud by consignai against consignee making advances]—See sec. 
429.

Misapplication of liorsc-feed supplied to its owner's horses]—The 
second sub-section, following the Imperial statute to the same effect, 
abrogates the rule laid down with some dissent in the eases of K. v. 
Morflt, Buss. & By. 307, B. v. Handley, Carr. & M. 547, and R. v. Privett, 
1 Den. C.C. 193; Roscoe Cr. Evid., 11th ed., 633.

349. ( Repealed hy Can tula Statutes 1909, chap. 9.)

Killing animal» with intent to steal.
350. Every one commit» theft and steals the creature killed 

who kills any living creature capable of being stolen with intent 
to steal the cart as», skin, plumage or any part of such creature

Origin]—Sec. 307, Code of 1892.
Theft of ontmols]—Cede secs. 345, 350, 369, 370, 953, 989 (cattle 

brands).
Fraudulently taking rattle found astray|—Code secs. 392, 953. 989 

(cattle brands).
Cruelty to animals]—See secs. 542-544A.

Theft of electricity.
351. Every one commits theft who maliciously or fraudu

lently abstracts, causes to lie wasted or diverted, consumes or 
uses any electricity.

Origin]—57-58 Viet., Can., ch. 39, sec. 10; 45-46 Viet., Imp., ch. 56, 
sec. 23.

Compensation]—Where a fine was imposed it was held that the con 
vietion was irregular in directing that part of it lie paid to the electric 
company. B. v. Sperdakes (1911), 40 N.B.B. 428, 24 Can. Cr. Cas. 210.

Theft hy co-owner or hy owner as against person having special 
property or Interest.

352. Theft may be committed by the owner of anything 
capable of being stolen against a jierson having a special property 
or interest therein, or by a person having a special property or 
interest therein against the owner thereof, or by a lessee against 
his reversioner, or by one of several joint owners, tenants in 
common, or partners of or in any such thing against the other
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| arsons interested therein, or by the directors. public ollicers or 
members of a public company, or body corporate, or of an unin
corporated body or society associated together for any lawful 
purpose, against such public company or body corporate or 
unincorporated body or society.

Origin]—Sec. 311, Code of 1893; R.8.C. 1886, eh. 164, sec. 58; 34 25 
Viet., Imp., eh. 96, see. 3.

Special property or interest in poods]—See sees. 347, 352; R. v. 
Ripplinger, 14 Can. Cr. Cas. Ill; R. v. McElroy, 6 Terr. L.R. 10;
R. V. Hassell (1917] 2 W.W.R. 48, 27 Can. Cr. Cas. 322 (Man.). Roe 
note to sec. 347.

Punishment]—Code secs. 386, 387.
Coses tinder prior tote]—R. v. Webster, L. & C. 77; R. v. McDonald. 

15 Q.B.D. 323; McIntosh v. The Qu en, 23 8.C.R. 180, 5 Can. Cr. Cas. 
254 ; Ex parte Belts, 8 Que. Q.I1. 345, 3 Can. Cr. Cas. 57 ; McIntosh v. 
The Queen, 23 8.C.R. 180, 5 Can. Cr. Cas. 254; Major v. McCraney, 29
S. CJt. 183, 2 Can. Cr. Cas. 547.

Theft by defrauding partner In mining calm.
353. Every one commits theft who, .vith intent lo defraud 

his co-partner, co-adventurer, joint tenant or tenant in common, 
in any mining claim, or in any share or interest in any such 
claim, secretly keeps back or conceals any gold or silver found 
in or upon or taken from such claim.

Origin]—Code of 1892, sec. 312; R.8.C. 1886, ch. 164, sec. 31.
Theft of minerals]—Code sees. 353, 378, 424, 424a, 637, 866, 893.

Theft as between husband and wife. Theft while Ihlng apart. 
Theft by assisting spouse. Receiving property of spouse.

354. During cohabitation no husband or wife shall be con
victed of stealing the property of the other, but a husband or 
wife shall be guilty of theft who, intending to desert or on 
deserting the other or while living apart from the other, fraudu
lently takes or converts anything which is by law the property 
of the other in a manner which in any other person would amount 
to theft.

2. Every one commits theft who, while a husband and wife 
are living together, knowingly,—

(n) assists either of them in dealing with anything which 
is the property of the other in a manner which would 
amount to theft if they were not married ; or,
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(6)receive» from either of them anything, tlie property of 
the other, olitained from that other by aueli dealing 
as aforesaid.

Origin]—Can. Slat., 1913, eh. 18, see. 15; Code of 1892, see. 313; 
Marriott Woman’» Property Act, 1882, Imp.

Theft on desertion of spouse] -The amendment in 1913 of this see 
tion is similar to sec. 12 of the Married Women’s Property Act 1S82 
(Imp.) as regards wife desertion. Whether there is an intention to 
desert the wife depends on the circumstances of eacjt case and is for 
tlie jury. K. v. Thos. King (1914), 10 Or. App. It. 44, 110 l-.T. 783.

Receiving property of spouse]—“ Receiving " is ordinarily a separate 
crime, see Code sec. 399, lint this particular s|>ecies is declared lit Is- 
theft by the terms of see. 354.

Theft by person required to account. Entry In aeeounl.

355. Every one commits theft who, hating received any 
money or valuable security or other thing whatsoever, on term- 
requiring him to account for or pay the same, or the proceed- 
thereof, or any part of such proceeds, to any other person, though 
not requiring him to deliver over in specie tlie identical money. 
valuable security or other thing received, fraudulently converts 
the same to his own use, or fraudulently omits to account for 
or pay the same or any part thereof, or to account for or pay 
such proceeds or any part thereof, which hr was required to 
account for or pay as aforesaid.

2. If it be part of the said terms tliat the money or other 
thing received, or the proceeds thereof, shall form an item in a 
debtor and creditor account between the person receiving the 
same and the person to whom he is to account for or pay the 
same, and that such last mentioned person shall rely only on 
the personal liability of the other as his debtor in respect thereof, 
the proper entry of such money or proceeds or any part thereof, 
in such account, shall be sufficient accounting for the momy 
or proceeds, or part thereof, so entered.

3. In such case no fraudulent conversion of the amounl 
accounted for shall he deemed to have taken place.

Origin]—Sec. 308, Code of 1892.
Punishment]—Code sec. 358.
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h'istitution orderJ—Section 358, covering offences under secs. 355, 

356 and 357, is excepted from the statutory powers of see. 1050 of 
ordering restitution. See sec. 1050 (5).

“ Money or valuable security ”]—Code see. 2, sub-sec. (40), and sec.
4, as to valuable securities.

4 * Other thing whatever —The “other thing whatever ’ ’ must, be
cause of the context, mean something of a like nature to money or 
valuable security. R. v. Fraser [1918] 2 W.W.R. 324, 11 Bask. L.R. 
209. It is not sufficient to charge the receiving of merchandise on terms 
requiring the consignee to account for same. R. v. Fraser, supra ; R. v. 
Kimbrough [1918].

“ On terms requiring him to account for ”]—Where money was de
livered to an employer carrying on a genuine business as a guarantee 
of the honesty of persons employed by him, it may be found that it 
became a loan and that the employer was entitled to use the money ;
R. v. Hotine (1904), 68 J.P. 143; R. v. Lord (1905), 69 J.P. 467; and 
so lie distinguishable from a case where the money was entrusted to the 
depositee for safe custody only, as in R. v. Noel (1914), 10 Cr. App. R. 
255.

It is a case falling within the ordinary definition of theft, and not 
within sec. 355, where the accused was required to deliver a ring or 
other article in specie. The words " account for ” are not appropriate 
words to describe a delivery in specie, as to which sec. 347 would apply.
R. v. Shyffer or Schvffer, 17 Can. Cr. Cas. 191 ; 15 B.C.R. 338; R. v. 
Kimbrough [1918] 2 W.W.R. 892 (Alta.) ; and see R. v. Fraser [1918]
2 W.W.R 324, 11 Saak. L.R. 209.

Where the proprietor of a taxicab delivers it to a driver for the 
purpose of his plying with it for hire upon the terms that the driver 
will hand over to him a certain percentage of the day’s takings while 
retaining the balance for himself, it is competent for the jury to find 
that, to the extent of the proprietor’s share, the fares received by the 
driver from the public are so received by him for or on account of the 
. -oprietor, within sec. 1 of the Larceny Act, 1901, 1 Edw. VII, Imp., ch. 
10. Rex v. Messer [19131 2 K.B. 421, 82 L.J. (K.B.) 914, 23 Cox C.C. 
59. That Act is, however, of a different phraseology from sec. 355 of 
the Code, and deals with “ property ” entrusted, and not merely “ money 
or valuable security ” (Code sec. 355). But under the Larceny AcL 
1901, Imp., it has also been held that a person may be “ entrusted " 
with property or may " receive " it “ for or on account of any other \ 
person ” although it was not delivered directly to him by the owner and 
although the owner did not know of his existence and had no intention 
of entrusting it to him, R. v. Grubb [1915] 2 K.B. 683, 84 L.J.K.B. ) 
1744, 11 Cr. App. R. 153.

The " terms ” requiring him to account mean the terms on which 
the accused held the money. They may or may not have l>ecn imposed
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by the identical person from whom the mouvy was received. K. v. 
Unger, 5 Can. Cr. Cas. .155, 14 C.L.T. 294 (Ont.).

In R. v. Sim lair (1916), 36 O.L.R. 510, 10 O.W.N. 119, 27 Can. Cr. 
Cae. 327, it was held that the conductor having turned in 15 rents 
although he had received $5.00, he had thus recognized the latter gum 
as belonging to the railway company while appropriating all but the 
15 rents, and R. v. MrLennan (1905), 7 Terr. L.R. 309, 2 W.L.R. 227, 10 
Can. Cr. Cas. 1, wag applied in preference to R. v. Thompson (1911), 
1 W.W.R. 277, 21 Can. Cr. Cas. 80. lu the latter case it was held that 
money paid as a bril»e to a railway conductor to permit a passenger to 
ride without paying his fare is not money received by the conductor 
" on terms requiring him to account ” to the company, and failure to 
turn in the money so received would not support a charge of theft ; and 
that it is a question of fact whether the money was paid as a bribe or 
as a reduced fare. If as a reduced fare, although he may have l»eeii 
forbidden to take a reduced fare, the money was the property of the 
company and he could tie charged with theft on withholding it in his 
accounting, but if it were paid and received as a bribe, the conductor 
should have lieen prosecuted under the Secret Commissions Act, 8 9 Edw. 
VII, Can., ch. 13. R. v. Thompson, supra.

There are classes of employment in which the employee is under 
obligation to turn in to the employer the identical money received, and 
is given no right to make change or otherwise ileal with the cash re
ceived. In that event the doctrine of R. v. Hchyffer, 15 R.C.R. 338, 17 
Can. Cr. Cas. 191, would apply, and reliance would not have to lie 
placed on sec. 355, for the conversion of the money fraudulently ami 
without colour of right, with intent to deprive the employer of it, would 
be “theft” under sec. 347. R. v. Kimbrough [1918) 2 W.W.R. 892 
(Alta.). And the circumstance that the identical money originally re
ceived by tho employee had properly been exchanged for other nionex 
or securities probably would not prevent the application of sec. 347 
to a fraudulent conversion and oml>czzlement of such other money or 
security quite apart from the provisions of sec. 355. There may be an 
overlapping of sections 347 and 355, so that under some circumstances a 
charge may lie laid under either; but if the offence is laid in the terms 
of sec. 355, the penalty is to lie found in sec. 358, and if under sec. 347, 
charged as a theft by a clerk or servant from his master or employer, 
the penalty is to be found in sec. 359. Differing theories were advanced 
in R. v. MacKav [1918] 1 W.W.R. 945, 29 Can. Cr. Cas. 194, as to the 
meaning of the phrase “ on terms requiring him to account for or pay 
the same.” Beck, J., said (page 954): “In my opinion this clause by 
its terms makes it reasonably clear that the person who receives the 
money, valuable security or other thing is a person who stands in the 
relation of agent, in the proper sense of the term, to the (icrson to whom 
he is to pay or account ; and not merely a person who by virtue of



Theft [§**]

•unie contract lietween the two in which both arc under mutual obliga
tions, is under an obligation, arising out of that contract, to pay or 
account. In the latter case, my mind is clear, it is quite inappropriate 
to say of one of the two contractors that money or property coming to 
his hands in pursuance of the contract are received by him * on terms 
requiring ' him to account or pay and the money or property, as money 
or property ' which he was required ' to account or pay for. The use 
of the word ' terms,' the expression * terms requiringand the word 
‘ required ' indicate to my mind something more and something different 
from a mere obligation arising out of an ordinary contract—something 
involving a superiority in the person requiring, and a right to require, 
that is, to direct, arising not out of a contract respecting the particular 
money or property but out of an already existing legal relationship 
conferring that superiority. The section appears in exactly the same form 
as sec. 308 of the Criminal Code as originally passed in 1892, and 
though marginal notes arc, it is said, not properly referred to to assist 
in interpretation, I nevertheless call attention to the fact that the mar
ginal note to sec. 308 is ‘ theft by agent ' and I am not at all sure 
that the reason for the rule applied by the courts in England is 
applicable to statutes passed by the Dominion or provincial legislatures 
as government bills."

Stuart, J., concurred with Beck, J., that the conviction should be 
quashed, but did not assent to the interpretation which Beck J., gave 
to sec. 355. Stuart, J., doubted if the word “requiring" refers to a 
person at all. In his view it is the terms or conditions of some bargain 
or contract, not a person, that are said to “ require ” an accounting 
(page 950). Harvey, C.J., said, that in the main he agreed with the 
opinion of Stua't, J., but not in his finding that there was no evidence 
from which a fraudulent intent could be inferred. Hyndman, J., con
curred in quashing the conviction and held that the failure to pay the 
moneys in question in the case was a mere breach of contract giving 
rise to a civil action, but not in any sense constituting a “ relationship " 
between the parties as contemplated by sec. 355, i.e., as principal and 
agent, or trustee, in any sense. In R. v. Fraser [1918] 2 W.W.R. 324, 
326, 11 Sask. L.R. 209, sec. 355 was considered by Lament, J.A., who 
said: "To be guilty of an offence under this section, the accused 
must have received money or valuable security or other thing on terms 
requiring him to hand over the thing received, or the proceeds thereof, 
if he has converted it into money, to some other person, i.e., to some 
person other than the person from whom he received it, and instead 
of turning it over he fraudulently converts it to his own use. The gist 
of the offence is, that he has received something which, in reality, be
longs to the person to whom he has to account and to whom he would 
turn it over if he performed his duty." R. v. Fraser, supra.

Fraudulently converting proceeds of valuable security]—The offence 
of fraudulent conversion of the proceeds of a valuable security, men-
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tinned in this Mtka, consists of a continuity of acts—the re option of 
the valuable security, the collection of the proceeds, the conversion of 
the proceeds, and lastly, the failure to account for the proceeds; and 
where the beginning of the operation is in one district and the continua 
tion and completion are in another district, the accused may be arrested 
and proceeded against in either district. R. v. Hogle (1896), 5 Can. 
Cr. Cas. 58, 5 Que. Q.B. 59. So where the valuable security in respect 
of which a charge of fraudulent conversion was laid was received and 
the terms were agreed to in the district of Iberville, and the person to 
whom the accused was to account for the proceeds resided in that district, 
but the accused collected the money in the district of Bedford, proceed 
ings taken in the district of Iberville were held good. Ibid.

Agency has been defined in the case of Pole v. Leask, 33 L.J., Ch. 
155 (H.L.), per Lord Cranworth, thus:—"As to the constitution by 
a principal of another to act as his agent; no one can become the agent 
of any person except by the will of that other pers m. His will may 
be manifested in writing or orally, or simply by placing another in a 
situation in which, according to ordinary rules of law, or perhaps it 
would lie more correct to say according to the ordinary usages of man 
kind, that other is understood to represent and r*ct for the person who 
has so placed him ; but in every case it is only by will of the employer 
that an agency can be created. Another proposition to be kept con 
stantly in view is that the burden of proof is on the person dealing 
with anyone as an agent through whom he seeks to charge another as 
principal. He must show that the agency did exist and that the agent 
had the authority he assumed to exercise or otherwise that the principal 
is estopped from disputing it."

As to failure of a broker to sell stocks as directed, see R. v. Bastien. 
15 Que. K.B. 16, 11 Can. Cr. Cas. 306. An indictment is not bad for 
including in one count the fraudulent conversion and the fraudulent 
omission to account for proceeds. R. v. Cross, 14 Can. Cr. Cas. 171, 
43 N.8.R. 325. R. v. Weir (No. 1), I Can. Cr. Cas. 102; Code secs 
852-855.

Embezzlement]—The term “ embezzlement " is not applied to any 
offence under the Code but the definition of theft is so extended as to 
cover the offence formerly known as embezzlement. Sec secs. 344, 347 
348, 352, 353, 355-358. Varying degrees of punishment are provided 
so that the facts which formerly would have proved embezzlement will, 
ns heretofore, justify a more onerous punishment than is usual for 
simple theft. Sec secs. 357, 358, 359, 386, 390.

Embezzlement by a sen-ant was made a felony by 2 Henry VIIT. 
ch. 7, and was limited to such cases as where the article was received 
by the defendant * for, or in the name " or " on account of the master." 
Thus a servant could not commit an embezzlement of such things as hr 
received from another servant. The law was amended in 1811 as to 
appropriation by agents ami was made more comprehensive from time
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to time and these modifications were codified in the Act of 24 and 25 
Viet., (Imp.), ch. 96, secs. 75-79, and the Larceny Act of 1901, Imp.

At common law the offence of larceny or theft could not be estab
lished unless a wrongful taking in the first instance was proven. This 
rule did not cover the case where the person charged has innocently 
received into his possession the chattel alleged to have betn stolen and 
had subsequently fraudulently converted it to his own use. The statu
tory offence of larceny by a bailee was created to remedy this defect 
in the law. Thereafter while it was no longer necessary to prove a 
wrongful taking it was still necessary to show that the chattel alleged 
to have been stolen l>elonged to the person named as the owner in the 
indictment. Still this enactment did not cover the case where the 
accused was not expected nor in duty hound to deliver the identical 
chattel, e.g., the identical coins or notes received over to the owner 
from whom or on whose account he had received them, but was only 
hound to account therefor by paying over a similar amount when 
properly called upon to do so. It was to meet this case, and also to 
remove a difficulty about possession that the statutory offence of 
embezzlement was created. R. v. Thompson (1911), 1 W.W.R. 277, 21 
Can. Cr. Cas. 80, per Stuart, J.

The English Act, 24 and 25 Viet., ch. 96, sec. 68, is confined to the 
case of persons coming within the narrower meaning of the words “ clerk 
or servant," and the wider ease of embezzlement by an agent generally, 
such as is covered by sec. .'155 of our Code, is mot by the Larceny Act, 
Imp. (1901).

Saleh under consignmentJ—As to theft of the consigned goods by 
the bailee, see secs. .*147, .'$48. If the goods themselves or the bill of 
lading, or other document of title, were merely pledged for advances, 
this would not lie theft unless the pledge were for a greater sum than 
the consignor owed the consignee who pledged the same including as 
an indebtedness any outstanding acceptance by bill of exchange upon 
which the consignee had made himself liable for account of the con 
signor. Code see. 348. See also Code sec. 390 (criminal breach of 
trust) making it an indictable offence for a person who is a trustee of 
any " property " for the use or lamcfit, either in whole or in part, of 
some other person to convert anything of which he is trustee to any 
use not authorized by the trust, with intent to defraud and in violation 
of his trust. The maximum penalty for an offence under sec. 390 is 
less than the maximum under secs. 355, 358 (theft by an agent receiving 
on terms, etc.), or under sec. 359 (theft by clerk or servant). If the 
consignment contract makes the consignee, either expressly or impliedly 
a trustee of the proceeds of sale, there seems no good reason why the 
prosecution should not be based on 390, if the consignee fraudulently 
converts the proceeds of sale to his own use.

See as to British Columbia, the provincial statute of 1916, ch. 56, 
sees. 3-10, and note to Code see. 348.
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An indictment should not lie framed under sec. 355 for failure to 

account for the merchandise consigned ; if see. 355 applies at all, the 
charge would have to lie for failure to account for the cash or other 
proceeds, being something ejusdem generis with money and valuable 
security. R. v. Fraser [1918] 2 W.W.R. 324, 11 Bask. L.R. 209.

So also an iudictment does not lie under aec. 355 against a mort
gagor for selling goods seised under a distress warrant by the land 
mortgagee and as to which the mortgagor had given an undertaking to 
hold the goods as agent and bailee of the mortgagee. R. v. Kimbrough 
[1918] 2 W.W.R. 892 (Alta.). But the offence was theft, although it 
should have been laid under secs. 347, 386, 387 or secs. 352, 386, 387, 
and not under sec. 355. Much of the difficulty in reference to sec. 355 
may be due to misleading references made to it, as if it were the only 
section dealing with theft “by an agent,” whereas sec. 347 may apply 
to many cases of agency.

“ Though not requiring him to deliver over •» specie ”]—In R. v. 
Kimbrough [1918] 2 W.W.R. 892, 30 Can. Cr. Cas. 86 (Alta.), it was 
said that •’though" is here used in the sense of “ but"; and the entire 
phrase quoted aliove was considered as definitely excluding from, or at 
least showing an intention not to include within the operation of 
sec. 365, the cases where the specific article delivered is to lx* re-del iv 
ered by the person receiving it. R. v. Kimbrough [1918] 2 W.W.R. 
892 (Alta.), doubting R. v. Fraser [1918] 2 W.W.R. 324 (Hask.).

Conversum of proceeds by various acts in different jurisdictions] —
The offence of fraudulent conversion of the proceeds of a valuable 

security, mentioned in this section, consists of a continuity of acts—the 
reception of the valuable security, the collection of the proceeds, the 
conversion of the proceeds, and lastly, the failure to account for the 
proceeds; and where the beginning of the o|ieration is in one district 
and the continuation and completion are in another district, the accused 
may be arrested and proceeded against in either district. R. v. Hogle 
(1896), 5 Que. B 59, 5 Can. Cr. Cas. 53. So where the valuable security 
in respect of which a charge of fraudulent conversion was laid was 
received and the terms were agreed to in the district of Iberville, and 
the person to whom the accused was to account for the proceeds resided 
in that district, but the accused collected the money in the district of 
Bedford, proceedings taken in the district of Iberville were held good 
Ibid.

Estoppel from disputing agent's authority]—“ No one can become 
the agent of any person except by the will of that other person. 
His will may he manifested in writing or orally, or simply by placing 
another in a situation in which, according to ordinary rules of law. 
or perhaps it would lie more correct to say according to the ordinary 
usages of mankind, that other is understood to represent and act for 
the person who has so placed hint ; but in every case it is only by will 
of the employer that an agency can lie created. Another proposition
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to be kept conathiitly in view is that the burden of proof in on the 
person dealing with anyone as an agent through whom he seeks to 
charge another as principal. He must show that the agency did exist 
and that the agent had the authority he assumed to exercise or other
wise that the principal is estopped from disputing it.'* Pole v. Leask, 33 
L.J. Ch. 155; Low v. Boverie 11881J 3 Ch. 82, 60 L.J. Ch. 584; Clark

Hepworth, 1191 h | | \\ Wl I IV,. Il 1XX1 114, ;i flu imng Clark v. 
Hepworth, 11917J 1 W.W.R. 806 (Alta.); Alexander v. Enderton, 5 
W.W.R. 1022, 26 W.L.R. 535, 25 Man. R. 82; Sutherland v. Rhinhart 
HIS . ] W.W 1 I "OH. S Be*. UL 1411 *§— v DmH 17 W.L.R. 

570 (Sask. ); Cowans Kent & Co. v. Assiniboia Club, 8 Mask. L.R. 344,
' \\ w W.L.U. sw 11 MJOJL
W.L.R. 318; Elk Lumber Co. v. Crow 's Nest Pnss Coal Co., 39 B.C.R. 
169, affirming 12 H.C.R. 433.

A person may so act as to estop himself from disputing that an 
agency existed or the person acting as agent may lie estopped by his 
conduct from denying that he is liable to account to the other. See 
Imperial Elevator Co. v. Hillman, 8 W.W.R. 381, 8 Sask. L.R. 91, 30 
W.L.R. 951; Low v. Boverie, 60 L.J. Ch. 594, [1891] 3 Ch. 82.

An agent may by his conduct be estopped from setting up the irregu
larity of his appointment. Jones v. North Vancouver Land Co. (1910] 
A.C. 317, 79 L.J.P.C. 89 (estoppel as to irregularity in appointment of 
directors).

Moneys or property received by the agent on his principal's liehalf 
must be paid over or transferred to the principal. Bruce v. James, 4 
W.W.R. 1019, 23 Man. R. 339, 24 W.L.R, 752; Chambers v. Ooldthorpo 
I19C1] 1 K.B. 624, 70 L.J.K.B. 482.

If the agent is intrusted with money to buy goods, the money will 
lie considered trust funds in his hands and the principal has the same 
interest in the goods when bought as he had in the money. Carter v. 
Long, 26 S.C.R. 430.

Financial brokers who invest money for a client are his agents in 
the transaction if they profess to be acting for him and in his interest, 
though their remuneration may come from the borrower. Lowenburg v. 
Wolley, 25 S.C.R. 51, varying Wollov v. Lowenburg, 3 B.C.R. 416; and 
see Alexander v. Enderton, 5 W.W.R. 1022, affirmed. 25 Man. R. 82.

If money is paid to the agent in respect of an illegal transaction, he 
is bound to pay it over, provided that the contract of agency is not 
itself illegal. De Laval Separator Co. v. Walworth (No. 2), 7 W.L.R 
395, 13 B.C.R. 295. As soon as one party to an illegal gaming contrac* 
receives notice from the other that the former declines to abide any 
longer by the wagering contract, money deposited by him thereupon 
ceases to lie money deposited in the hands of the latter "to abide the 
event on which any wager shall have been made," and any money still 
in the latter's hands upappropriated by him lieeomes money of the for
mer, without any good reason for the latter detaining it; and, in such
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circumstances, an action for money had and received to the plaintiff s 
use will lie. Donald v. Edwards-Woods Co.* 4 W.L.R. 128 (Terr.). 
This notice may be given before as well as after the event to abide 
which the money has l>een deposited, has come off; but in the latter 
case it must be given before the money has lieen appropriated to the 
purpose for which it had been deposited, for if appropriated it is no 
longer money of the plaintiff in the defendant’s hands. If it is still 
unappropriated, the defendant cannot set up the gaming and wagering 
contract to retain it. Donald v. Edwards-Woods Co., 4 W.L.E. 128, 
where this doctrine was applied to a deposit made with a broker or agent 
for gaming transactions on margin, illegal under the Gaming Act, 8-9 
Viet., (Imp.), ch. 109, which was held to lie in force in the N.-W. Terri
tories; and see Htrachan v. Universal Stock Exchange [1895j 2 Q.B. 
«95, «5 LJAj.lt. 178.

An agent may, upon «‘quitable grounds, be compelled in a civil action 
to pay over to his principal a secret profit he had made out of the 
transaction in which he acted as agent. McLeod v. Higginbotham, 18 
W.L.E. 290 (B.C.), distinguishing Lister v. Htubbs, 45 Ch. D. 1, 59 LJ. 
Ch. 570; Fry v. Yates, « W.W.B. 746, 28 W.L.E. 23, 19 B.C.R. 355, 17 
D.L.R. 436, affirming 4 W.W.R. 1055, 12 D.L.R. 418; Hutchinson v. 
Fleming, 40 S.C.R. 134. But such secret profit would not necessarily 
be subject to Code sec. 355, as money received “ on terms requiring " 
him to account for it to his principal. But there might l>e a criminal 
charge under the Secret Commissions Act, 8-9 Edw. VII, Can., ch. 33. 
See R. v. Rabinovitch, 30 W.L.R. 609, 24 Can. Cr. Cas. 350, 25 Man. R 
341, 23; R. v. Howes (1914), 7 W.W.B. 6M3; re Buchanan 26 W.L.R. 447, 

Ht
The acceptance of a secret profit in fraud of the principal will dis

entitle the agent to his commission. Hutchinson v. Fleming, 40 S.C.R. 
134; Manitoba & N.W. Laud Corpn. v. Davidson, 34 H.C.R. 255, revers 
ing Davidson v. Manitoba, etc. Corpn., 14 Mau. R. 232.

Where an agent has dishonestly committed a breach of duty, a prin 
cipal is entitled not only to recover any profit received by the agent, but 
to deprive him of his commission ; where, however, the agent has com
mitted a breach of duty as the result of an honest but mistaken notion 
of his rights, while liable to his principal for any profit received, he is 
nevertheless entitled to commission. Complin v. Beggs, 4 W.W.R. 1081, 
24 W.L.R. 871, 24 Man. R. 596; Hippisley v. Knee Bros. [1905] 1 K.H. 
1, 74 L.J.K.B. 68; Manitoba & North West Land Corporation v. David 
sob, 43 8.C.R. 255.

A claim for money received cannot in general be made upon a sub
agent who receives it only on account of the agent without any privity 
or relation to the principal to whose use it is paid. Ross v. Webb (1913), 
3 W.W.R. 932, affirmed 4 W.W.R. 1122, 23 Man. R. 503.

Criminal breach of trust]—See sec. 390.
Theft by clerks or servants1—See see. 359.
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Theft of proceed» held under direction]—See sec. 357.
Punishment of theft where value over $200]—See see, 357.
Value of valuable security]—See Bee. 4.
Factor or agent pledging goods for amount due him]—See sec. 348.
When arrest without warrant is permissible]—See sees. 358, 046, 648-

Extradition]—Be Deering, 49 N.S.R. 41, 24 Can. Cr. Cas. 133.

Theft by persona holding power of attorney.
356. Every one commits theft who, being entrusted, either 

solely or jointly with any other person, with any power of 
attorney for the sale, mortgage, pledge or other disposition of 
any property, real or personal, whether capable of being stolen 
or not, fraudulently sells, mortgages, pledges or otherwise dis
poses of the same or any part thereof, or fraudulently converts 
the proceeds of any sale, mortgage, pledge or other disposition 
of such property, or any part of such prweeds, to some purpose 
other than that for which he was entrusted with such power of 
attorney.

Origin]—Sec. 309, Code of 1892, R.8.C. 1886, rh. 164, sec. 62.
Bestitution order]— Sec. 358, covering offences under secs. 355, 356 

Htid 357, is excepted from the statutory powers of sec. 1050 of ordering 
restitution. See sec. 1050 (5).

Power of attorney]—The power of attorney must be in writing, and 
evidence of a verbal power will not bring the accused within the scope 
of this section. R. v. Choinard (1874), 4 Que. Law Rep. 220.

Theft under power of attorney]—An indictment for stealing under 
h power of attorney which charges that the money appropriated was the 
proceeds of a sale made by the defendant while acting under a power 
of attorney will not be quashed for failure to allege that the power of 
attorney was one for the sale or disposition of property, but particulars 
will be ordered as to the date, nature or purport of the alleged power 
of attorney. The defect, being only a partial one, was cured by verdict, 
and cannot be given effect to upon a reserved case as to whether a 
verdict of guilty on such indictment was valid or not. R. v. Fulton 
(1900), 5 Can. Cr. Cas. 36; 10 Que Q.B. 1.

A count in an indictment charging that the defendant acting under 
a power of attorney fraudulently sold certain bank shares and fraudu
lently converted the proceeds “ and did thereby steal the said proceeds ” 
is not bad as charging two offences, and the reference to the fraudulent 
sale and fraudulent conversion are to be taken as descriptive of the 
means whereby the offence of stealing under a power of attorney was 
« ommitted. R. v. Fulton, supra.

Punishment]—See sec. 358.
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“ For some purpose other thon that for which he wo* intrusted with 

such power of attorney "]—Unless m power of attorney contains exprcs* 
(tower to exercise it in favour of the attorney, the latter cannot exerciw 
it in favour of himself. The presumption is against the validity of a 
transfer made under power of attorney to the agent himself, who is 
the donee of the power, and in equity such a transfer could not tie up
held except by evidence of full disclosure, fair consideration and good 
faith on the part of the donee, the burden of proving which would lie 
upon him. Rc Land Registry Act and Hhaw, 8 W.W.R. 1270, 22 B.C.R. 
116, 32 W.L.R. 85, per Macdonald, C.J.A., citing Dunne v. English, L.R. 
18 Eq. 524.

Principal may not retain benefit fraudulently obtained for him by

The principal will not lie allowed to retain the benefit of a transac 
tion fraudulently obtained by his agent within the general scope of his 
authority although the principal knew nothing of the fraud. Woolf son v. 
Oldfield, 1 W.W.R. 920, 22 Man. R. 170, 20 W.L.R. 484, 2 D.L.R. 110. 
affirming 22 Man. R. 159; Howies v. Chat field, 25 W.L.R. 32; Canadian 
Financiers v. Hong Wo, (1912), 1 W.W.R. 677, 17 B.C.R. 8; Tonucci v. 
Livingstone (1912), 3 W.W.R. 770, 23 W.L.R. 20. When one of two 
innocent persons must suffer, the person who renders it possible for the 
wrongdoer to do the wrong, by reason of the trust he reposed in the wrong 
doer, must suffer rather than the person who suffers from the agent having 
that opportunity. The person who, by trusting the agent, makes his fraud 
possible, is to suffer rather than the person who has no relation to the 
agent. The King v. C.P.R., 14 Can. Exeh. R. 150, at 210, citing Bock 
lesby v. Temperance Permanent, [1895] A.C. 173; and Fry v. Smellie, 
[1912] 3 K.B. 295. The decision in 14 Can. Exch. R. 150 was affirmed 
on an equal division of the Supreme Court of Canada, C.P.R. v. The 
King, 55 S.C.R. 374.

Criminal breach of trust]—See sec. 390.

Misappropriation of proceeds held under direction.- Direction In 
writing when necessary.

357. Every one commits theft who. having received, either 
solely or jointly with any other person, any money or valuable 
security or any power of attorney for the sale of any property, 
real or personal, with a direction that such money, or any part 
thereof, or the proceeds, or any part of the proceeds of such 
security, or such property, shall be applied to any purpose or 
paid to any person specified in such direction, in violation of 
good faith and contrary to such direction, fraudulently applies 
to any other purpose or pays to any other person such money 
or proceeds, or any part thereof.
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t. When the perwHi receiving such money, security or power 
of attorney, amt the peraon from whom he receives it, deal with 
each other on such terms that all money paid to the former 
would, in the absence of any such direction, be properly treated 
as an item in a debtor and creditor account between tliein, this 
section shall not apply, unless such direction is in writing.

Origin]—Sec. 310, Code of 1892.
Punishment]—Code sec. 358.
Restitution order]—Sec. 358, covering offences under sec. 355, 358 

and 357, is excepted from the statutory powers of sec. 1050 of ordering 
restitution. See sec. 1050 (5).

“Valuable security"]—See sec. 2, sub-sec. (40) and sec. 4.
"Property"]—Code sec. 2, sub-sec. (32).
Theft of fund held under direction]—Sec. 357 covers a class of 

cases which would not be punishable under sec. 359 as theft by a servant 
or agent. R. v. McDonald (1915), 49 N.H.R. 245, 25 Can. Cr. Cas. 108. 
The section is a further amplification of the definition in sec. 347 with 
an express exception intended for the protection of persons whose 
customary method of dealing with the same customer had by mutual 
arrangement been to treat the proceeds as a credit on general account 
from being fixed with criminal liability in so doing in a later transaction 
with that customer because of an alleged oral direction for applying 
the fund claimed to have been given by that customer. As to the direc
tion in writing, see R. v. Christian, L.R. 2 C.C.R. 94, 12 Cox C.C. 502.

Criminal breach of trust]—See sec. 390.

Punishment of Theft.

remilt) under last three sections.

358. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who steals anything by any 
net or omission amounting to theft under the provisions of the 
three last preceding sections.

Origin]- Rer. 320. Code of 1892; C. 1888, eh. 184, sec. 58.
Restitution orders]—Code sec. 1050 as to restitution of stolen 

property does not apply to the case of any prosecution of any trustee, 
hanker, merchant, attorney, factor, broker or other agent entrusted 
with the possession of goods or documents of title to goods, for any 
indictable offence under sec. 358 or 390. See see,. 1050 (5).

Criminal breach of 1 rust ] — Where the offence does not amount to 
theft but is a criminal breach of trust see sec. 390 as to the 
punishment.
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Theft by clerk. Theft hy cashier. Theft by government employee.
—Theft by municipal employee.

359. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who,—

(а) being a clerk or servant, or being employed for the
purpose or in the capacity of a clerk or servant 
steals anything belonging to or in the possession of 
his master or employer ; or,

(б) being a cashier, assistant cashier, manager, officer, clerk
or servant of any bank, or savings bank, steals any 
bond, obligation, bill obligatory or of credit, or other 
bill or note, or any security for money, or any money 
or effects of such bank, or lodged or deposited with 
any such bank ; or,

(c) being employed in the service of His Majesty, or of the 
Government of Canada or the government of any 
province of Canada, or of any municipality, steals any
thing in his possession bv virtue of his employment.

Origin]—57-58 Viet., Can., eh. 57, see. 1; Code of 1892, see. 319; 
R.8.C. 1888, eh. 184, sees. 51-54, 69.

Special provision as to indictment]—Code sec. 868.
Clerk or servant or person employed for the purpose or is thr 

capacity of a elerlc or servant]—The test as to whether a person is s 
“clerk or servant’1 is: was he under the control of and hound to ebr.v 
his alleged master7 Hill v. Beckett 119151 1 K.B. 582; R. v. Negu- 
(1873), L.R. 2 C.C.R. 34, 42 L.J.M.C. 62, 28 L.T. 646, 12 Cox 492; 
Ferris v. Irwin, 10 U.C.O.P. 117; re Western Coal Co., 4 W.W.R. 1238, 7 
Alta. L.R. 29, 25 W.L.B. 26; re Shirleys, Limited, 10 W.W.R. 919, 9 
Sask. L.R. 258, 34 W.L.R. 805; re Yellowhead Pass Coal & Coke Co. 
[1917] 2 W.W.R. 985 (Alta.) ; re Morlock 4 Cline, Ld., 23 O.L.B. 1*5, 
18 O.W.R. 545; Turner v. Fee (1904), 24 C.L.T. 402 (Que.) ; Calme.» 
v. Back [1906] 2 K.B. 746, 75 LJ.K.B. 1014; re Ontario Forge 4 Bolt 
Co., 27 Ont. B. 230.

Where the accused was employed by the prosecutor to solicit order- 
and collect moneys, for which he was paid by commission, being at 
liberty to get orders when and where he pleased, but to be exclusive!» 
in the employ of the prosecutor and to give his whole time to the 
prosecutor’s service, it was held that he was the "servant” of the 
prosecutor. B. v. Bailey (1871), 12 Cox 56.

Where a director of a joint stock company was employed at a 
salary to superintend its business and collect moneys due to the com
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puny, he is tt servant of the company. K. v. Stuart [1894] 1 Q.B. 310.
17 Cox C.C. 723, 63 LJ.M.C. 63.

And a company secretary would be a servant of the company if he 
personally performed the duties of that position instead of delegating 
the work. Oairney v. Back [1906] 2 K.B. 746, 75 L.J.K.B. 1014.

A person employed by the prosecutors as their agent for the sale of 
coal on commission and to collect money in connection with his orders, 
but who was at liberty to dispose of his time as he thought best and 
to get O'* i but ai ii from getting orders as he might choose was held not 
to be a "clerk" or " servant.” R. ▼. Bowers (1866), L.R. 1 C.C.R. 
41, 10 Cox C.C. 250.

Where the accused was a collector and accountant carrying on an 
independent business, and was employed by the prosecutors to collect 
certain accounts for them on commission, and he was to pay over the 
net proceeds as the collections were made, but time and mode of collect
ing were left to the discretion of the collector, it was held that he was 
not a “clerk” or “servant” of the prosecutors. R. v. Hall (1875), 13 
Cox C.C. 49.

The accused, not having been in the employ of the prosecutor, was 
sent by him to one M. with a horse, as to which M. and the prosecutor, 
who owned the horse, had some negotiations, with an order to M. to 
give the bearer a cheque if the horse suited. Owing to a difference in 
the price the horse was not taken, and the accused brought it back. 
Hhortly afterwards the accused, without any authority from the prose
cutor, took the horse to M. and sold it as his own property or professing 
to have the right to dispose of it, and received the money. It was held 
the money was not received by the accused as clerk or servant, of the 
prosecutor, and a conviction for embezzlement was set aside. R. v. 
Topple, 3 Russell & Chee. 566 (N.8.).

The relationship of servant or clerk, etc., is essential to this offence 
and should be proved by the prosecution with proper evidence. If the 
contract of hiring was in writing, and the writing is still in existence, 
it should be produced. R. v. Taylof (1867), 10 Cox C.C. 544. The 
prisoner’s answer to the charge may be that by the terms of the hiring 
he was entitled to retain money received by him for the firm to be 
spent for the firm’s purposes, and in that case it is essential that the 
written contract should be produced if the firm have it. R. v. Dobson, 
33 L.J. (Eng.) 547.

A false account or false entries of the expenditure of money will 
afford evidence from which a jury may say that a clerk who had money 
entrusted to him by his master has been guilty of embezzling it, just 
as much as not accounting for money received from others for the 
master will, if the receipt of it or the like be denied, afford evidence 
from which to infer embezzlement. R. v. Cummings (1858), 16 U.C.Q.B. 
15, 31; R. ▼. Glass (1877), Ramsay’s Cases (Que.) 186, 1 L.N. 141 
(Que.).
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It haw, however, I wen held that a company manager ii not a *' clerk 
or ot 1er person in or having lawn in the employ of the company" within 
the moaning of the W'inding-Vp Art ho bm to have a preferential claim 
for hie salary under that Act, R.8.C. 1906, ch. 144, sec. 70. Girard v. 
Gm h pgr, 0 Q : 399; re Bitchie Hearn Go., 6 O.W.It.
474; re Shirleys Limited (1916), 10 W.W.R. 919, 921, 9 Bask L R 251. 
.14 W.LJL 805; re American Tire Co., 2 O.W.R. 29; re Ontario Forge 
Co., 27 Ont. R. 230; White Star Hotel Co. v. Turgeoa, 17 Que. P.R. 299; 
re Newspaper Proprietary Syndicate 119001 2 Ch. 349; 69 L.J. Ch. 578. 
Bui under a statute giving a preference for wages or salary of " all 
iwrsons in the employ " of the company, the manager would be entitled 
to claim the preference. Hires v. Imperial Canadian Trust Co. (1916), 
In v u B Mt h haek. LB. BIB, N W LB III

Theft by municipal employee)—If the money were received by virtue 
of his employment, it would make no difference to this offence that the 
municipality was not the owner; R. v. Tessier (1900), 10 Que. Q.R. 45, 
5 Can. Cr. Os. 73; but the ownership should lie alleged and proved. 
If a charge were laid in res|ieet of money collected by a city official 
ou the pretence that it was payable to the city when such was not the 
case, and lie was not authorized to ask for it, it should, it seems, lie 
laid an for obtaining money on false pretenses and not under sec. 35ft. 
as the money would not have been received " by virtue of his employ
ment.” Nee R. v. Tessier, supra.

Joinder of connte for several thefts|—Code sees. 856, 857.
hvidence of similar criminal acts white issue of intent is raised]- - 

Proof cannot lie made of another crime committed by an accused in 
order to show that he is really capable, from his character, of commit 
ting that of which he is charged. Htich proof would lie unjust and 
illegal for it does not follow that having committed a crime under cor 
tain circumstances he would also have committed that of which he is 
charged. But there are exceptions to this rule. If by his plan of 
defence the accused wishes to throw iqion another person the crime of 
which he is charged, if the irregularities charged against an accused an* 
of the same nature as the principal act imputer! to him, if they have 
lieeu committed very nearly at the same time in the same place and 
to the detriment of the same person, these irregularities are so connected 
to the principal charge that they lieeome incorporated with it and may 
legally lie proved. Rivet v. The King (1915), 24 Que. K.B. 539, 25 Can 
Cr. Cas. 235; Thompson v. Director of Public Prosecutions (1918), 87 
L.J.K.B. 478, affirming R. v. Thompson, 86 L.J.K.B. 1321 ; Makin v. 
Attorney-General of New Nouth Wales 118911 A. C. 57, 63 L.J.P.C. 41; 
But it is so difficult to establish the true line of demarcation lietweeu 
legal and illegal evidence in tliesf1 cases that it will lie excluded in a 
case of doubt. Rivet v. The King (1915), 24 Que. K.B. 539.

Compare Brunet v. The King, ( 1918) 57 N.C.R. 83, 30 Can. Cr. Cas. 
16; R. v. Crippen, 27 Times L.R. 69.
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Bee also R. v. (leering, 18 L.J.M.C. 215; R. v. Heaton, 14 Cox C.C 
40; R. v. Bternaman, 27 Ont. R. 33, 1 Can. Cr. Ca§. 1 ; R. v. Wilks (1914), 
10. Cr. App. R. 16; R. v. Boyle, 10 O. App. R. 180; R. v. Kll» | 10lo| 
2 K.H. 746; R. v. Rhodes (1899] 1 Q.B. 77; R. v. Maw.ii (1914), 10 
Cr. App. R. 109; 1t. v. Komiensky, 12 (jue. K.H. 463, 7 Can. Cr. Can. 27.

There is an essential difference between evidence tending to show 
generally that the accused has a fraudulent or dishonest mind, which 
evidence is not admissible, and evidence tending to show that he had u 
fraudulent or dishonest mind in the particular transact ion, the subject 
matter of the charge being then investigated, which evidence is admis
sible. It has l»een laid down that to make such evidence admissible- 
there must be a nexus or connection between the act charged and the 
facts relating to previous or subsequent transactions which it is sought 
to give evidence. R. v. Rhodes [1899] 1 Q.B. 77, per Lord Russell, C.J., 
and R. v. Ellis 11910] 2 K.B. 740. In the more recent case of R. v. 
Mawm (1914), 10 Cr. App. R. 169, the Court of Criminal Appeal (Eng.) 
followed the decision in R. v. Rhodes, and came to the conclusion tha< 
the evidence of similar transactions subsequent to the charge was admis 
sible in order to rebut the defence set up. And see R. v. Boyle, 10 Cl 
App. R. 180, at 193.

CroaM-examination a* to prior conviction* for any offence]—When 
the accused liecomes a witness on his own behalf (Can. Evidence Ac1, 
sec. 4) he may be cross examined as to whether he has been convicted 
of any offence (Can. Evidence Act, sec. 12) even though the conviction 
is altogether irrelevant to the matter in isaue, the inquiry being relevant 
as affecting the credibility of the accused. R. v. Mulvihill, 22 Can. Cr. 
Cas. 354, 5 W.W.R. 1229, 19 B.C.R. 197, and see Mulvihill v. The King, 
0 W.W.R. 462. 49 Can. 8.C.R 587, 23 Can. Cr. (’as. 194. And in case of 
denial or refusal to answer, the conviction may be proved by the prose
cution. Can. Evidence Act, R.R.C. 1906, eh. 145, sec. 12.

The limits of relevancy must be less tightly drawn u|>oii cross-exam
ination than upon direct examination. The introduction upon eiose- 

■ Aiiinination of the issue of the witness's credibility necessarily enlarges 
the field. Rut it does not follow that all barriers are therefore thrown 
down. That which is clearly irrelevant to this issue or to the issues 
raised in the case is no more admissible in cross-examination than in 
examination in chief. Brownell v. Brownell (1909), 42 Can. R.C.R. 368, 
374.

If in cross examination the accused answers a question not relating 
to the issue nor to his credibility, the prosecution cannot raise a ques
tion of credibility by calling evidence to contradict such answer. R. v. 
La pierre, 1 Can. Cr. Cas. 413.

The principles of the laws of evidence are the same, whether applied 
at civil or criminal trials, but they are not enforced with the same 
rigidity against a person accused of a criminal offence as against a
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party tu a civil artion ; |k t l,urd Beading, OJ., in Christie’» Cue (1914), 
10 Cr. A|ip. K 141.

Director or managir falsifying company's boots]—Code sec. 41*. 
Refusal of municipal employee to deliver up municipal properly]— 

Code sees. 301, 868.
Refusal of government i mployee to deliver up government property] 

—Code secs. 381, 868.

Theft h> tenants and lodgers.

360. Every one who steals any chattel or fixture let to he 
used by him in or with any house or lodging is guilty of an 
indictable offence and liable to two years' imprisonment, and, 
if the value of such chattel or fixture exceeds the sum of twenty- 
live dollars, to four years’ imprisonment.

Origin)—Bee. 322, Code of 1802; B B C. 1886, ch. 164, see. 57. 
Formalities of indictment]—Set sec. 848.
Second offences]—See secs. 465, 851, 963, 964, 982.
Malicious injury]—Code secs. 509, 510, 529 (by tenant or mort 

gagor), 630 (fences) ; 533-535 (trees and crops).

Theft of testamentary Instruments.

361. Every one is guilty of an indictable offence and liable 
to imprisonment for life who, either during the life of the 
testator or after his death, steals the whole or any part of a 
testamentary instrument, whether the same relates to real or 
(icrsonal property, or to both.

Origin]—See. 323, Code of 1892; B.8.C. 1886, ch. 164, see. 14.
" Testamentary instrument "]—Code sec. 2, sob-sec. (37). 
Fraudulently destroying or concealing testamentary instrument]— 

Code sec. 396.

Theft of documents of title to lands or goods.

362. Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who steals the whole or any part 
of any document of title to lands or goods.

Origin]—Sec. 324, Code of 1892; R.S.C. 1886, ch. 164, sec. 13. 
Second offences]—See secs. 465, 851, 963, 964, 982.
“Document of title"]—Code see. 2, sub-sees. (11) and (12). 
Destroying documents of title]—Bee sec. 396.

452



PUNINHMBNT OP TltBPT l!«M|

Theft of Jndlelnl or official documents.

363. Every one is guilty of an indictable offence and liable 
to three year#" imprisonment who steal» the whole or any part 
of any record, writ, return, affirmation, recognizance, cognovit 
actionem, bill, petition, answer, decree, panel, process, interro
gatory, deposition, affidavit, rule, order or warrant of attorney, 
or of any original document whatsoever of or lielonging to any 
court of justice, or relating to any cause or matter begun, de
pending or terminated in any such court, or of any original 
document in any wise relating to the business of any office or 
employment under His Majesty, and being or remaining in any 
office appertaining to any court of justice, or in any government 
or public office.

Origin]—See. 325, Code of 1892; B.8.C. 1888, eh. 164, see. 15.
Second offence*]—See secs. 465, 851, 963, 964, 982.
/'■rewdwlerfly destroying or concealing official documents]—Code see. 

396.

Theft of post letters, etc, from the mall.
364. Every one is guilty of an indictable offence and liable 

to imprisonment for life, or for any term not less than three 
years, who steals,—

(a) a post letter bag; or,
(1) a post letter from a post letter bag or from any post 

office, or from any officer or person employed in any 
business of the [tost office of Canada, or from a mail ; 
or,

(c) a |)ost letter containing any chattel, money or valuable 
security ; or,

(<f) any chattel, money or valuable security from or out of 
a post letter.

Origin]—Sec. 326, Code of 1892; B.8.C. 1886, rh. 35, secs. 79, 80, 81.
Theft of poet letters]—A charge of theft of a registered mail pack

age by a post-office employee is not to he laid as for three separate 
thefts, because there were three sepsrate letters in the package, if they 
were all wrapped and tied together in a “ letter hill " of the post-office 
department when the employee appropriated the lot. R. v. Pope (1914), 
5 W.W.R. 1070, 7 Alta. L.B. 169, 22 W .1. ,9, 22 Can. Cr. Cas. 327.

A letter delivered to a letter carrier, even in the post office, will
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be coneideml n " post letter ** «nid a peraon steeling il may lie indicted 
under eer. 364 of the Criminal Code. B. v. Trepanier, 10 Que. K.B. 
222, 4 Can. Cr. Ce». 25».

“ Post letter"; " post letter bap "] —See Code nee. ti; Poet-office Act, 
B.8.C. 1006, eh. 66. A decoy letter i§ included. Mnver ». Vaughan, 
11 Que. K.B. 140; B. v. Bvnn, » O.L.B. 137.

If reviving)—Code eec. 400.
Postal offences geserallp)—See Code secs. 3, 209, 265, 364, 365, 366, 

400, 407, 449, 451, 51 on. 516, 538, 867, 869, and the Poet -office Act, 
B.H.C. 1906, ch «6

Place of offence1—Code nee. 584 (e).

Theft ol poet letter* not *11 hi* eer. *64. Parrel peel. -I.*ck hôte».

365 Every one i- guilty of an indictable offence etui Habit* 
to imprisonment for any term not exceeding «even year*, ami 
not le*» thou three year*, who slew!*.—

(a | any |»mt letter, other than |ro*t letter* referred to in the 
lent preceding section ;

(6) any parcel sent by parcel post, or any article contained 
in any sin li parcel ; or,

(c) any key e "to any lock adopted for use hy the Post 
Office l'opartment, anti in use on any Canada mail 
or mail bag.

Origin]—Her. 327. Cotie of 1892; B.H.C. 1886, ch. 35, eeci. 79, 83, 88.
"Post letter" 1 Poet-office Act, B.H.C. 1906, ch. 66, eec. 2; Code 

err. 6.
.Second offences)-Hot sees. 463, 851, 968, 964, 982.
Postal offcncis pens roll w]—See Code secs. 3, 209, 265, 364, 365, Nt, 

400, 407, 449, 431, .'illlli, 516, 338, 867, *69, end the Post offiir Art, 
B.8.C. 1906, ch. 66.

Place of offence)—Code sec. 384 (c).

Stealing mailable matter.

366 Every one is guilty of an indictable offence and liable 
to five years’ imprisonment wlm steal» any printed vote or pro
ceeding. newspaper, printed paper or l*K>k. packet or package 
of pattern* or samples of merchandise or goods, or of seeds, 
cuttings, bulbs, roots, scions or grafts, or any pout tard or oilier 
mailable matter, other than a |si»t letter, si-nt by mail.

Origin]—See. 328, Code of 1*92; B.H.C. 1886, ch. 35, see 90.
" Post card ”]—Cmln une. .1.
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Sent by mail] I'out ultiev Act, R.8.C. 1906, ch. 60 ; Code sec. 0. 
Second offencea]—8ee secs. 405, 065 Mid 064.
Receiving «tôlen mail mailer]—Code hoc. 400.
ITilful damage to mailable matter]—Code we. 510d, euh-iec. (d). 
foetal offencea generally]— See Code eece. 3, 209, 265, 364, 365, 366, 

400, 407, 449, 451, 510d, 516, 538, 867, 869, and the Post-oSce Act, 
K.8.C. 1906, ch. 66.

Place of o fence I —Code sec. 584 (e).

Theft of election documenta.
367. Every one ia guilty of an indictable offence and liable 

to a fine in the discrétion of the court, or to seven years’ imprison
ment, or to both fine and imprisonment, who steals, or unlawfully 
takes from any permit having the lawful custody thereof, or 
from its lawful place of deposit for the time being, any writ of 
election, or any return to a writ of election, or any indenture, 
poll-book, voters’ list, certificate, affidavit or report, ballot, or 
any document or pa|*-r made, prepared or drawn out according 
to or for the requirement* of any law in regard to IViminion, 
provincial, muniei|ial or civic elections.

Origin]—Sec. 329, Code of 1892; R.8.C. 1886, ch. 8, sec. 102; R.8.C.
1886, ch. 164, we, 56.

Destroying election rccorda]—Sec hoc. 528.
Second offencea]—See mi. 465, 851, 963, 964, 082.
Offencea under election lane]—See the Dominion Elections Act, R.8.C. 

19116, ch. 6 and amendments, and the Elections Acts of the various 
provinces.

Theft of railway tlekels.

368. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who steals any tramway, railway 
or steaminiat ticket, or any order or receipt for a passage on any 
railway or in any steamboat or other vessel.

Origin]—See. 336, Code of 1892; R.8.C. 1886, ch. 8, sec. 102, ch. 164, 
see. 56.

Second offencea] Hoc sees. 465, 851, 963, 964, 982.
Obtaining transportation by falae ticket]—Code sec. 412.

Cattle stealing.

369 Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who steals any cattle.

Origin]—8ee. 331, Code of 1892; R.B.O. 1886, eh. 164, sees. 7, 8. 
"Cattle”]—Code nee. 2, sub-sec. (5).
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Statutory onus an to cattle brands]—When a person is charged with 
theft of cattle (or with an offence under paragraph (a) or paragraph 
(b) of sec. 392) respecting cattle, ixissession by such person or by others 
in his employ or on hie behalf of such cattle bearing such a brand or 
mark of which the person charged is not the registered owner, shall 
throw upon the accused the burden of proving that such cattle came 
lawfully into his possession or into the possession of such others in 
his employ or on his behalf, unless it appears that such possession br
others in his employ or on his behalf was without his knowledge and 
without his authority, sanction or approval.

Code sec. 989, as to cattle brands, is intended specially for the pro
tection of cattle owners in ranching districts where cattle run at large, 
and to prevent the appropriation and re branding of stray cattle br
other ranchers. Where the evidence shows that the accused stockman 
appropriated and re-branded with his own brand a stray throe ycar-ohl 
steer on which appeared the brand of another rancher, and turned the 
stray steer into his own herd on his home range, there is such proof of 
possession of the animal as throws upon the accused the onus under 
Code sec. 989 of proving on a charge of stealing the steer that the 
same came into his possession lawfully. K. v. Dubois, 15 Can. Cr. Cas 
485, 15 W.L.B. 238 (Alta.).

Cattle brands as evidence)—Code sec. 989.
Even prior to the statute now embodied in Code sec. 989 it was held 

that the production of a steer's hide with the prosecutor’s brand and 
earmarks only upon it, and the evidence of the prosecutor that he had 
owned and had never parted with the steer from which the hide had 
come, justified a finding that the steer in question was the property of 
the prosecutor. R. v. Forsythe, 4 Terr. L.B. 398, 5 Can. Cr. Cas. 475; 
approved in Zeats v. Johnston (1910), 3 Mask. L.B. 364 (Saak.).

Where the prisoner was charged with the theft of certain eattle. 
the brands upon which had been obliterated, it was held that evidence 
that the brands upon other cattle had l>een similarly obliterated and 
that the prisoner had in his possession branding irons adapted to cans 
ing an obliteration of the character found, was admissible. R. v. Collyns. 
3 Terr. L.B. 82, 4 Can. Cr. Cas. 572.

Summary trial undtr Territories ActJ R. v. Pachal, 4 Terr. L.B. 10, 
5 Can. Cr. Cas. 34.

Verdict for lesser offence)—On a charge of eattle stealing a verdict 
may he given for the lesser offence of fraudulently refusing to deliver 
up strayed cattle (sec. 392), if the evidence warrants the latter offence 
Code sec. 953.

Fraudulently defacing cattle-brand)—Cede sec. 392.
Malicious damage to cattle)—Code secs. 510 (■), 536.
Open wells laws)—In Saskatchewan a provincial statute prohibits the 

keeping of ojien wells and other things dangerous to live stock left un
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protected M) a» to lie likely to damage et ray live etock. R.8.8., eh. 124 ; 
Halil rye ». Fenton, 6 W.W.R. 1441, 2» W.L.R. 258 (Saak.) ; Hill ». 
Mallach 11H1SJ 1 W.W.R. 10 (Saak ).

Progeny of antnuila] -Her note to Code aer. 302.

Theft of dogs, bird», be«»l» and other animale.

370. Every one who steals any dog, or any bird, lieast or 
other animal ordinarily kept in a state of confinement or for any 
domestic purpose, or for any lawful purpose of profit or advan
tage, is. if the value of the property stolen exceeds twenty dollars, 
guilty of an indictable offence and liable to a penalty not 
exceeding fifty dollars over and above the value of the property 
stolen, or to two years’ imprisonment, or to both, and if the 
value of the property stolen does not exceed twenty dollars, is 
guilty of an offence and liable upon summary conviction to a 
(lenalty not exceeding twenty dollars over and above such value, 
or to one month’s imprisonment with hard labour.

Î. Every one who, having been previously convicted of an 
offence under this section, is summarily convicted of another 
offence thereunder, is liable to three months’ imprisonment with 
hard labour.

Origin)—Sec. 332, Code of 1892; 63-64 Tint, Can., eh. 46, sec. 3;
Paine ae affecting jurisdiction]—For the offence of stealing dementie 

fowl, the limit of imprisonment is two years on Indictment under Code 
see. 370 If the value of the fowl is over 120 and one month's imprison 
ment on summary conviction if the value is lees than #20; consequently 
a conviction under the Speedy Trials clauses with a sentence exceeding 
two years must lie set aside as unauthorised either by the Code or at 
-•amnion law If the record does not disclose the value. Although at
.......mini law the theft was punishable with more than two years'
imprisonment on indictment without regard to the value, Code sec. 370 
lins the effi-et of limiting the |uinishment where the value is over 420 
to two years' ini prison ment, and h grenier punishment on indictment 
could only Is- supimrted. if at all, on its up|ienriiig that the value war 
1,-ss than *20 and, semble, in the latter cast* the court In passing 
sentence should haw* regard to the limit of imprisonment which might 
have Is-eii imposed on summary conviction. R. v. Williams, 16 Can. Cr. 
t'ns. IH2, 21 O.I..R. 467. The punishment for rts-civing a stolen domestic 
animal is similarly affected under Code sec. 401, R. v. Frixell, 5 O.W.N. 
vfll, 25 O W R. 007, 22 Can. Cr. Cas. 214.

ffu turnery eouricfioa if value dors not erased *20]—Bee sec. 720, as 
to paving the damages to person aggrieved in first offences.
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Summary conviction» in cate of Joint offender»]—Nee eve. 728.
Second offence on indictment]—Bern areu, 465, 851, Ml, 1M14 mul 982.
Offence$ after precious conviction]—flee Beet. 570, 575 577, 386 (2), 

465, 5.10, 555-555, 568, 851, 065, 082, 1055, 1081.
Wilful injury of dog, dumentic bird, etc.; killing or pipiuoning] — 

Code see. 557.
Breaking and entering cage, etc., to steal]—Code sec. 460.

Stealing oysters.- I king dredge or other moan» lo take sj itéra. - 
Exception.

371. Every one in guilty of an indictable offence and liable 
to seven years’ imprisonment who steals oysters or oyster brood.

2. Every one is guilty of an indictable offence and liable 
to three months’ imprisonment who unlawfully and wilfully 
uses any dredge or net, instrument or engine wliatsoever, for the 
purpose of taking oysters or oyster brood, within the limits of 
anv oyster Iwd, laying or fishery the property of any other 
|terson. and sufficiently marked out or known as such, although 
none are actually taken, or unlawfully and wilfully with any 
net, instrument or engine, drags u|kiii the ground of any such 
lied, laying or fishery.

•‘I. Nothing in this section applies to any person fishing for 
or catching any swimming fish within the limits of any oyster 
fishery with any net, instrument or engine adapted for taking 
swimming fish only.

Origin]—flee. 534, Code of 18B2; R.8.C. 1886, eh. 164, sec. 10.
” Vntawfnlly and wilfully"]—Compare the sections of Part VIII 

dealing with wilful destruction of property, see. 509 et teq.
Indictment]—The oyster tied may he deserltied by name or other 

wise without stating it to lie in a particular county; sec. 864, sub-sec. 
(c) ; and ns to description of the offence, see secs. 852-860. 864.

Second offence»]—Hoe secs. 465, 851, 963, 964 , 982.

Stealing things fixed to buildings or in land.

372. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who steals any glass or woodwork 
lielonging to any building whatsoever, or any lead, iron, copper, 
brass or other metal, or any utensil or fixture, whether made 
of ' or other material, or of both, respectively fixed in or 
In any building whatsoever, or anything made of metal fixed
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in any IhimI. Iieing private property, for a fence to any dwelling- 
liouae, garden or area, or in any square or street, or in any place 
dedicated to publie use or ornament, or in any burial ground.

Origin]—fier. 335, Code of 1*92: K.H.C. 1MK6, rh. 164. MS. 17.
Duelling-house]—Code sec. 335 (e).
Stenting fixtures or material affixed to building)—The offence may 

lie committed by the tenant in fraudulently ranking demolition of and 
appropriating fixtures or material not roquiring repair, although he was 
under a general covenant to do repairs. R. v. Richards fl911] 1 K.B. 
260; R. v. Monday, 2 Leech C.C. 850.

The evidence of a house agent that he managed the property for a 
a on-resident and collected the rents for him is sufficient evidence of the 
ownership of such non-resident in proving an offence under this section. 
R. v. Brummitt (1861), L. 1 C. 9.

Seeond offences]—Sec secs. 465, 851, 963, 964, 982.
tTilful demolition or severance of fixtures by tenant]—Code sec, 529.

Theft of trees, etr„ of the value of twenty-live dollars. Or of the 
value of live dollars In certain rases.

373 Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who steals the whole or any part of 
any tree, sapling or shrub, or any underwood, the thing stolen 
being of the value of twenty-five dollars, or of the value of five 
dollars if the thing stolen grows in anv park, pleasure ground, 
garden, orchard or avenue, or in any ground adjoining or 
belonging to any dveiling-house.

Origin]—Rec. 336, Code of 1892 ; R.B.C. 1886, rh. 168, see. 18.
Summary conviction in cases of lesser value]—Code sec. ?74, 395. 

If the value is less than the amount specified in sec. 373, the offence 
is not indictable (except for a third or subsequent offence), but is to be 
punished on summary conviction under sec. 374. R. v. Beauvais, 7 Can. 
<>. (’a*. 494; R. v. Bugas, ex parte I^cgere (1915), 43 N.B.R. 357, 24 
Cnn. Cr. Cas. 377.

Summary trial]—If the value of the trees stolen from a park or 
garden were over $5, and therefore Indictable, but under $10, the pro
vision of sec. 773 would enable two justices having summary trial juris
diction to proceed under Part XVI. If the case is before a city 
magistrate having the extended jurisdiction of sec. 777, he may proceed 
for the indictable offence so long ns the value is over $5.00 in the case 
of parks, gardens, ete., or over $25.00 in other eases. If the trees stolen 
Ik* of value less than $5.00 on theft from a garden, or less than $25.00 
on theft from ground not belonging to any dwelling-house and not being
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a park, etc., the procedure for summary conviction under sec. 374 ie io 
he followed. E. v. Dugas, et parte Logera, (1915), 43 N.B.H. 357, 24 
Can. Cr. Cas. 377.

Wilful damage to trees, etc.)—Code eec. 533.
Second indictable offence]—Bee wee. 465, 851, 1*63, 1*64 , 982.

Theft ef trees, rte-, of the value of tweety-#ve route. Second of- 
fewer. Subsequent offence.

374. Every one who steals the whole or any part of any tree, 
sapling or shrub, or any underwood, the value of the article 
stolen, or the amount of the damage done, being twenty-five 
cents at the least, is guilty of an offence and liable, on summary 
conviction, to a penalty not exceeding twenty-five dollars over 
and above the value of the article stolen or the amount of the 
injury done.

2. Every one who, having been convicted of any such offence, 
afterwards commits any such offence, is liable, on summary 
conviction, to three months’ imprisonment with hard labour.

3. Every one who, having been twice convicted of any such 
offence, afterwards commits any such offence is guilty of an 
indictable offence and liable to five years’ imprisonment.

Origin}—Sec. 337. Code of 1892; E S C. 1886, oh. 164, sec. 19.
Stating the value]—The summary conviction proceedings should 

state the value so as to show jurisdiction, the minimum being 25 eents 
and the maximum 65.00 or 625.00, according to the circumstances in
dicated in sec. 373. R. v. Dugas (19151, 43 N.B.B. 357, 24 Can. Cr 
Cas. 377; B. v. Beauvais, 7 Can. Cr. Cas. 494.

" The amount of the daauige done ”1—This refers to the actual dam 
age to the tree itself not consequential injury resulting from the act of 
the accused, and in estimating the amount regard cannot lie had to the 
extra expense of replacing part of a hedge. R. v. Whiteman (1854), 
Dears. 353, 23 LJ.M.C. 120.

If several trees be stolen at the same time, or so continuously as to 
form one transaction, it will be sufficient if the value or damage in the 
aggregate is of the statutable amount. E. v. Shepherd (1868), L.R. 
1 C.C.R. 118, 11 Cot C.C. 119.

Bona fide ofo4wi|—If the taking of the trees is done upon a bona fide 
claim of right in resjieet of the title to the land upon which they arc 
growing, the criminal intent will be negatived. Robiehaud v. La Blanc 
(1898), 34 C.L-J. 324 (N.B.).

Wilfully damaging trees or sheets]—Code sec. 533.
Vnlawful possession of tree]—flee sec. 395.
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First offender! on summary convection 1 Bee Code aec. 7*8, u to 
discretion to discharge on making satisfaction to person aggrieved.

Proof of previous conwclvon] —Code sec. 8(2.
.Summary convections when joint offenders)—Bee sec. 728.
deceiving]—-Code sec. 401.

Plants, eta, growing In garden. Subsequent offence.
375. Every one who steals any plant, root, fruit or vegetable 

production growing in any garden, orchard, pleasure ground, 
nursery ground, hot-house, green-house or conservatory is guilty 
of an offence and liable, on summary conviction, to a penalty 
not exceeding- twenty dollars over and above the value of the 
article so stolen or the amount of the injury done, or to one 
month’s imprisonment with or without hard labour.

2. Every one who, having been convicted of any such offence, 
afterwards commits any such offence is guilty of an indictable 
offence and liable to three years’ imprisonment.

Origin)—Bee. 341, Code of 1882; R.8.C. 1886, ch. 164, sec. 23.
First offenders on summary convection)—Bee Code sec. 728 (discre 

tion to discharge on making satisfaction to person aggrieved).
Second offence endectablr)—Bee sees. 767, 882.
Offences after previous conviction]—Bee secs. 370, 376-377, 386 (2), 

465, 630, 533 335, 568, 851, 863, 882, 1053, 1081.
Summery oonvieteons when joint offenders)—Bee sec. 728.
Heceiviny)—Code sec. 401.

Cultivated plants, ete, growing elsewhere.- Subsequent offence.

376. Every one who steals any cultivated root or plant used 
for the food of man or beast, or for medicine, or for distilling, 
or for dyeing, or for or in the course of any manufacture, and 
growing in any land, open or inclosed, not being a garden, 
orchard, pleasure ground or nursery ground, is guilty of an 
offence and liable, on summary conviction, to a penalty not 
exceeding five dollars over and above the value of the article so 
stolen or the amount of the injury done, or to one month’s 
imprisonment with hard labour.

2. Every one who, having been convicted of any such offence, 
afterwards commits any such offence is liable to three months' 
imprisonment with hard labour.

Origin]—Sec. 342, Code of 1882; B.B.C. 1886, ch. 164, aec. 24.
.Stealing crop from land]—It is theft fraudulently and without
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colour of right to take, or fraudulently and without colour of right to 
convert the crop to the une of any person with intent to deprive the 
owner of it, or with intent to deprive a peraon having a special property 
or interest therein. Code aec, .'147 and note; R. v. Behoning, 17 O.I..R 23.

First offenders on summaryt conviction]—See Code aec. 72V.
Summary convictions when joint offt luitr/t]—See aec. 728.
Offences after previous conviction 1 - See secs. 870, 275-377, 386 (2), 

465, 530, 533-535, 568, 757, 851, 963, 982, 11153, 1081.
Receiving]—Code aec. 401.

Pences, Htlles or gates.- Subsequent offence.

377. Every one who steals any part of any live or dead fence, 
or any wooden post, pale, wire or rail set up or used as a fence, 
or any stile or gate, or any part thereof respectively, is guilty 
of au offence and liable, on summary conviction, to a penalty 
not exceeding twenty dollars over anil above the value of the 

•article or articles so stolen or the amount of the injury done.
2. Every one who, having been convicted of any such otfenee, 

afterwards commits any such offence is liable, on summary 
conviction, to three months’ imprisonment with hard laliour.

Origin]—Code of 1892, sec. 339; R.K.C. 1886, ch. 164, sec. 21.
Summary convictions when joint offenders]—See sec. 728.
First offenders on summary convictùm]—See Code see. 729.
Summary jerooccdings for unlawful possession]—See see. 395.
Receiving]—Code sec. 401.
Offences after jurerions conviction| See sees. 370, 375-377, 386 (2), 

465, 530, 533-535, 568, 757, 851, 968, 982, 1053, 1081.
117”

Theft of ores or minerals from mines. Exception.

378. Every one ia guilty of an indictable offence and liable 
to two years’ imprisonment who steals the ore of any metal, or 
any quartz, lapis calaminaris, manganese, or mundie, or any 
piece of gold, silver or other metal, or any wad, black cawk, or 
black lead, or any coal, or eannel coal, or any marble, stone or 
other mineral, from any mine, bed or vein thereof respectively.

2. It is not an offence to take, for the purposes of exploration 
or scientific investigation, any specimen or specimens .of any ore 
or mineral from any piece of ground uninclosed and not occupied 
or worked as a mine, quarry or digging.

Origin]—Sec. 343, Code of 1892; R.S.C. 1886, ch. 164, see. 25.
Search warrant for mined ore]—Code see. 637.

462



PUN18HMKNT OF TlIRFT [l»W]

Special provision as to indictment]—Code hoc. 866.
Second offences]—800 sees. 465, 851, 063, 964, 982.
Unlawful possession of rock, etc., bearing gold or silver]—Code sec.

Unauthorised transactions in gold or silver ore]—Code secs. 424 (b), 
424 (d).

Defrauding of royalty payment in gold or silver mining]—Code see. 
424 (e).

Theft defined]—Code secs. 344, 347, 352, 353.

Steeling from the person.

379. Every one is guilty of mi indictable offence and liable 
to fourteen years’ imprisonment who steals any chattel, money 
or valuable security from the person of another.

Origin]—Code of 1892, see. 344; R.S.C. (1886), ch. 164, see. 32; 
32-33 Viet., Can., ch. 21, sec. 39.

Theft from the person]—In an English case the prisoner put his 
hand into the prosecutor's pocket, got hold of his purse, and pulled it 
up to the edge of the pocket when the corner caught on a belt worn 
by the prosecutor. The prosecutor at that moment grasped -the purse 
and put it back. Held, that the prisoner was guilty of simple larceny 
and not of larceny from the person. E. v. Taylor, 27 Times L.R. 108. 
The effect of sec. 347, sub-sec. (2) may be to make the decision inap
plicable in Canada as it declares that theft is committed when the 
offender moves the thing or causes it to move or be moved, or begins to 
cause it to become movable, with intent to steal it. As theft generally 
may be laid in respect of a beginning to move the article with intent 
to steal, it would seem to follow that theft from the person is complete 
on the like beginning to move the article from the person. Sec, under 
the prior law, R. v. Hamilton, 8 C. & P. 49; R. v. Thompson, R. & M. 
78; R. v. Simpson, 24 L.J.M.C. 7. Compare re Patrick White, 31 
S.O.R. 383.

The plan of the Code eliminates the separate names “ embezzlement " 
and “ pocket-picking " by including both as theft. Where the offence 
is pocket-picking the common form of theft from the person, it will be 
found preferable in practice to charge it in the words of the Code. See 
Code sec. 852; Code form 64. But an indictment stating the material 
ingredients of the offence in popular language is good. Code sec. 852; 
It. v. Morgan (1001 ). • Can. Cr. Cas. tt nn.l 0.1. R. Ml

The material ingredients of the offence must be proved. R. v. 
Winslow, 12 Man. R. 649, 3 Can. Cr. Cas. 215; R. v. Daley, 16 Can. Cr. 
Cas. 168.

Theft of less than $10 from the person]—The theory has been ad
vanced in Ontario that “ theft from the person," being the offence 
formerly known as “ aggravated larceny," is not included in the term
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" theft " us ueeil in sec. 773 aa to " summary trial ” for theft not exceed 
ing $10. R. v. Coni in, 29 Ont. B. 28.

The offences which can he tried under sec. 773 by a magistrate as 
defined by sec. 771, include theft where the value of the property doe* 
not in the judgment of the magistrate exceed $10. Sec. 773, sub-sec. 
(«). The punishment under sec. 773 is limited to six months’ imprison 
meut under sec. 780. If theft, although from the person under see. 
379, is within sec. 773, then sec. 780 applies; otherwise the only power 
of summary trial would lie by a magistrate having the extended juris 
diction of sec. 777. A magistrate of the latter class trying an offence 
not included in sec. 773 would be restricted as to the punishment to be 
imposed only by the maximum which might lie awarded on an indict 
ment. Code sec. 777. The Coni in case, supra, supported a conviction 
by a city magistrate having these extended powers and also empowered 
under sec. 773, where the conviction imposed more than the six months 
mentioned in sec. 780. As to the meaning of the word “theft” in sec. 
773, the court was divided in opinion. That of Boyd, C., that it is a 
generic term, is submitted as preferable to that of Robertson, J., who 
appears to have been of opinion that “theft from the person” was a 
distinct offence not included in the word “ theft ” as there used, any 
more than would robbery be included. It may be said that while 
robbery includes theft, it is treated in the Code under a separate defini 
tion (Code sec. 445), and there is in it the added element of violence 
or threats ; while “theft from the person ” is not given a separate 
definition and is found mixed in with various other classes of theft which 
would be within sec. 773 if the value were under $10, and which make 
distinctions as to the place from which the theft was made. Can a 
magistrate qualified under sec. 777 by taking an election of summary 
trial (whether required or not under sec. 773), exercise his extended 
jurisdiction conferred by sec. 777 by trying an offence which he might 
try under see. 773 f The weight of authority appears to lie in the 
negative, and to uphold the view that see. 777 applies only to “ other ” 
cases than those already mentioned under sec. 773. The marginal note 
to sec. 777 upholds this view, but see contra the Conlin case above 
mentioned. There is, however, a special jurisdiction conferred by sub 
sec. (5) of sec. 777 upon magistrates of cities of over 25,000 for the 
offences mentioned in sub-sec. (a) of sec. 773 ; and that jurisdiction is 
absolute and not dependent upon the consent of the accused. Code 
amendment of 1909.

Restitution orders]—Code sec. 1050.
To entitle the aggrieved party to an order for the restitution to 

him of the money found on the prisoner convicted of stealing money 
from the person proof must be adduced identifying the money so found 
as the money which was stolen. When the accused was convicted of 
the theft of bank notes but there was no evidence to identify the same 
with the bank notes found on and taken from the prisoner at the time of
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arrest, and no application was made immediately after the conviction 
for an order of co pensât ion to the prosecutor for his lose, an order 
may properly be nr de ex parte for the restoration to the prisoner of the 
money so taken from him. B. v. llaverstock, 5 Can Cr. Cas. 113.

Attempts to steal from the person]—Code sec. 72, 570, 949-951.

Stealing In dwelling-house- Stealing with threats or menaces.

380. Every one is guilty of an indictable offence and liable 
to fourteen years' imprisonment who,—

(a) steals in any dwelling-house any chattel, money or 
valuable security to the value in the whole of twenty- 
five dollars or more; or,

(h) steals any chattel, money or valuable security in any 
dwelling-house, and by any menace or threat puts 
any one therein in bodily fear.

Origin]—Sec. 345, Code of 1892; B.8.C. 1886, ch. 164, secs. 45, 46; 
Larceny Act, 1861, Imp., secs. 60 and 61.

Theft defined]—Code sec. 347.
44Dwelling-house ” defined]—Code sec. 335, sub-sec. (e).
44 Valuable security” defined]—Code sec. 2, sub-sec. (40).
44 In any dwelling-house "]—A theft by the owner or occupier of the 

house is covered by this section. B. v. Bowden, 2 Mood. C.C. 285 ; B. v. 
Taylor, B. k B. 418. But goods which are under the protection of the 
person of the prosecutor at the time they are stolen are not within it. 
So where the prosecutor was induced by the trick of ring dropping to 
lay down his money upon a table and the defendant took it up and 
carried it away, it was held not to be the offence of 44 stealing in a 
dwelling-house.” B. v. Owen, 2 Leach 572. And where money was 
delivered to the defendant for a particular purpose by his procurement, 
and he forthwith ran away with it, it is not an offence under this sec 
tion. B. v. Campbell, 2 East P.C. 644. But if a person on going to bed 
puts his clothes and money by his bedside they are under the protection 
of the dwelling-house and not of the person. B. v. Thomas, Car. Supp. 
295; B. v. Hamilton, 8 C. & P. 49.

It is a question for the court and not for the jury whether goods are 
under the protection of the dwelling-house or in the personal care of 
the owner. B. v. Thomas, Car. Supp. 295. The section corresponds with 
sec. 60 of the Imperial Act, 24 and 25 Viet., c. 96, under which it is 
said that it is necessary that the goods should be under the protection 
of the house and be deposited in it for safe custody. Archbold Cr. PI. 
(1900), 612. But property left at a house for a person supposed to 
reside there will be under the protection of the house, and the stealing of 
them will be stealing in a dwelling-house. R. v. Carroll, 3 Mood. C.C. 89.
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Huh-ter. (a)—yalue of *25 or mw]—8ub-.ec. (a) applie* where tilt 
theft in any dwelling-heme was of property exceeding $25 in value. If 
below that value the punishment is found in sec. 386 (theft not other
wise provided for).

Sub-sec. (b)—“By any menace or threat”j—Compare sec. 452 (de
manding with menaces) ; sec. 453 and 454 (extortion by threats).

Kestitution order]—Code sec. 1050.

Stealing by plrkdockx, etc.
381. Every one is guilty of an indictable offence and liable 

to fourteen years' imprisonment who, by means of any pick-lock, 
false key or other instrument steals anything from any receptacle 
for property locked or otherwise secured.

Otiffin]—Hec. 346, Code of 1892.
“ Property” defined]—Code sec. 2, sub-sec. (32).
Theft by false keys or picklocks]—If upon a summary trial for -the 

theft of money from a locked box on a ship in port, effected by picking 
the lock, it is shown that the accused, one of the ship's seamen, had 
access in common with the other seamen to the place where the box was 
kept, that shortly before the theft was committed he had borrowed a 
small sum of money on the plea that he had none, that shortly after the 
stolen money was missed he had considerably more money on him, that 
h< had meanwhile received nothing in respect of wages, that on the 
money lieing missed he suggested that he should not be suspected as 
he had borrowed money from another party named, which latter state 
ment was shown to lie untrue, such constitutes legal evidence to support 
a conviction. R. v. MacCaffery (1900), 4 Can. Cr. Cas. 193 (N.8.). If, 
however, the trial judge, in making his finding, bases -the same upon 
the theory that, as a matter of law, it would be presumed that it was 
possible for him to show how he had come by the money seen in his 
possession and that the onus was upon him to do so, such is an error 
in law entitling the accused to a new trial. Ibid.

Stealing from vessels.—From wharfs.

382. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who,—

(o ) steals any goods or merchandise in any vessel, barge or 
boat of any description whatsoever, in any haven or 
in any port of entry or discharge, or upon nay 
navigable river or canal, or in any creek or basin 
belonging to or communicating with any such haven, 
port, river or canal ; or,
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(b ) steals any good* or merchandise from any din k, wharf 
or quay adjacent to any such haven, port, river, 
canal, creek or basin.

Origin]—Bee. 349, Code of 1892; Larceny Act, 1861, Imp., see. 63; 
24 Geo. 11, Imp., cli. 45,

Stealing in boats or from docks]—While theft is committed when the 
offender moves the thing or causes it to move or “ begins to cause it to 
1 income movable " with intent to steal it (Code sec. 347) it is doubted 
whether there is theft 44 from ” a dock unless the thing stolen is re
moved. Bee re Patrick White, 31 8.C.R. 383; same case below, R. v. 
White, 34 N.8.R. 436, 4 Can. Cr. Cas. 43U.

Kee also note to sec. 379 as to theft from the person.
" (,<nnts or merchandise ”]—The words " goods, wares and merchan

dise ” in a similar statute, 24 (leo. 11, c. 45 (Imp.), were held to extend 
to such goods only us are usually lodged in vessels or on wharves and 
quays. R. v. Grimes, Font. 79 (a), 2 Fast P.C. 647 ; R. v. Leigh, 1 Leach 
C.C. 52. A passenger's luggage Is Included. R. v. Wright, 7 C. & P. 159.

Stealing wreck.
383. Every one is guilty of an indictable offence and liable 

to seven years* imprisonment who steals any wreck.
Origin]—Bee. 350, Code of 1892 ; R.8.C. oh. 81, see. 36 (c) ; Larceny 

Act, 1861, Imp., sec. 64.
“ Wreck ” defined]—Code sec. 2, sub-sec. (41).
Second offences]—Bee secs. 465, 851, 963, 964, 982.

Mealing on railway.
384. Every one is guilty of an indictable offence and liable 

to fourteen years’ imprisonment who steals anything in or from 
any railway station or building, or from any engine, tender or 
vehicle of any kind on anv railway.

Origin]—Sec. 351, Code of 1892.
“ In or from any railway station” etc.]—In R. v. White, 34 N.8.R. 

436, 4 Can. Cr. Cas. 43ft, a case brought up on habeas corpus, the accused 
had lieen convicted by a city magistrate of stealing “ in or from ” a 
railway building. Three of the judges of the Supreme Court of Nova 
Scotia supported the conviction and held that the use of the phrase 
" in or from ” did not invalidate the conviction. See Code sec. 854. 
But «wo of the judges dissenting were of opinion that the conviction 
was bad as charging two crimes in the alternative. A further applica
tion to a judge of the Supreme Court of Canada was dismissed as his 
habeas corpus jurisdiction is concurrent only to that of a provincial 
court and not one of review thereof. He Patrick White, 31 8.C.R. 383.

See notes to secs. 379 and 382.
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Steal 1er thing* deposited la Indian grave*.

385. Ever)’ one who steals, or unlawfully injures or removes, 
any image, bones, article or thing deposited in or near any 
Indian grave, is guilty of an offence and liable, on summan 
conviction, for the first offence, to a penalty not exceeding one 
hundred dollars or to three months’ imprisonment, and for a 
subsequent offence to the same penalty and 14» six month»' 
imprisonment with hard labour.

Origin]—flee. 352, Code of 1892; R.8.C. 1886, eh. 164, see. 12.
Summary convictions when joint offenders]—See see. 72s.
First offenders on summary conviction]—See Code see. 729.
Second offence]—See sees. 757, 982.
Receiving]—Code see. 401.

Stealing thing* not otherwise provided for.— Subsequent offence.

386. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who steals anything for the steal
ing of which no punishment is otherwise provided or commits 
in respect thereof any offence for which he is liable to the same 
punishment as if he had stolen the same.

2.-The offender is liable to ten years’ imprisonment if he ha» 
been previously .convicted of theft

Origin]—Sec. 356, Code of 1892 ; R.S.C. 1886, ch. 164. secs. 5. 6, 85.
Arrest without warrant if found committing]—See sec. 64(5 as 

amended, 8-9 Edw. VII, Can., ch. 9.
Search warrants]—Code secs. 629-631.
Trial of juvenile offender for theft]—See sec. 802 (Part XVII) and 

the Juvenile Delinquents Act, 1908, ch. 40 and amendments.
Summary trial under N.W.T. Act]—For special provisions as to 

summary trial, see N.W.T. Act, R.S.C., ch. 62, sec. 38.
Yukon Territory]—Summary trial for theft not exceeding $200.00. 

see the Yukon Act, R.S.C., ch. 63, sec. 65.
Summary trial for theft]—There are two classes of officials entitled 

to hold summary trial and a difference in their jurisdiction as regards 
offences and punishment.

Code sec. 773 (a) enables a magistrate as defined by sec. 771, to 
hold a summary trial for “ theft where the value of the property does 
not, in the judgment of the magistrate, exceed $10.00.” The punishment 
under the jurisdiction conferred by sec. 773 (a) is not to exceed six 
months’ imprisonment (Code sec. 780), and the jurisdiction of the 
magistrate is absolute in the provinces of British Columbia, Prince 
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Edward Island, Saskatchewan and Alberta and also in the North-West 
Territories and the Yukon. Code sec. 776.

A conviction for theft not exceeding $10.00 made under Code sec. 
77,'t, should show the value as determined by the magistrate. B. v. Taylor 
( 1914), 5 W.W.B. 1106, 7 Alta. L.R. 72, 26 W.L.R. 662, 22 Can. Cr. Cas. 
2.14.

If the value is over $10.00 the magistrate of the class mentioned 
in sec. 771 may not try the case on a plea of not guilty, but may accept 
a plea of guilty along with an election of summary trial and impose 
punishment as upon an indictment. Code sees. 782, 783. R. v. Williams, 
11 B.C.R. 351, 10 Can, Cr. Cas. 330.

The other class of magistrates are city police magistrates and cer
tain others given an extended jurisdiction to try cases which in Ontario 
would be within the jurisdiction of the court of sessions (Code sec. 777) 
mid which were not otherwise under their jurisdiction under sec. 773 
Iwcause of their qualification under that section. R. v. Davidson (No. 2) 
[1917] 2 W.W.R. 718, 11 Alta. L.R. 491, 28 Can. Cr. Cas. 56; R. v. 
Hayward, 6 Can. Cr. Cas. 399, 5 O.L.R. 65 ; Ex parte McDonald, 9 Can. 
Cr. Cas. 368 (N3.).

The magistrate having the extended jurisdiction of sec. 777 is en
abled to try inter alia, cases of theft not coming within sec. 773, but 
only where the accused elects summary trial in conformity with the mode 
of election laid down in sec. 778, except in the special cases for which 
sec. 777, sub-sec. (5) provides where the jurisdiction is absolute if the 
value is not over $10 and the magistrate is the police magistrate of a 
city with a population of over 25,000.

So on a trial in Alberta, British Columbia, Saskatchewan or Prince 
Edward Island, another magistrate although empowered under sec. 777 
to try offences of the class for which an offender might be tried in 
Ontario at the sessions, may proceed with a trial of theft where the 
information declares the value under $10.00 without asking the consent 
of the accused, but if it developed in the evidence that the value was 
over $10.00, his absolute jurisdiction to try without consent under sec. 
776 would be gone. To obviate this he may take the election of the 
:ireused so that, with the consent of the accused, he may dispose of 
the case in any event. See. 776 does not prohibit the asking of the 
consent on a charge of theft as does sec. 774 in a disorderly house case. 
And if the accused pleads not guilty and elects summary trial on a 
charge of theft, and the magistrate finds the value to be over $10.00, 
the same punishment may be imposed as upon an indictment. R. v. 
Bowers, 34 N.8.R. 550, 6 Can. Cr. Cas. 264.

The reason generally assigned for the exclusion from sec. 777 of 
cases which are within sec. 773, is that the marginal note to sec. 777 
and which was included in the original statute enacting it read as 
follows : “Summary trial in certain other cases,” but this marginal 
note was eliminated in some of the amendments made by repeal of the 
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former law and the first amendment was without any marginal note; 
hut the marginal note was reinstated in its original form in later 
amendments.

Speedy trial before a county judge without a jury]—Code sees. 822 
842 (Part XVIII); Code forms 60, 61; George v. The King, 35 8.C.R. 
376, 8 Can. Cr. Cas. 401, affirming 35 N.8.R. 42.

Procedure on trial of indictment]—Code see. 940, et seq.
Court of sessions in Ontario]—It shall not be necessary for any 

court of general sessions in the province of Ontario to deliver the gaol 
of all prisoners who are confined upon charges of theft, but the court 
may leave any such cases to be tried at the next court of oyer and 
terminer and general gaol delivery, if, by reason of the difficulty or 
importance of the case, or for any other cause, it appears to it proper 
so to do. Code sec. 601.

Motion to quash indictment]—Before the defei.dant has pleaded 
he may move to quash the indictment, but not afterwards, except by 
leave of the court, for a defect apparent on the face of it. Code sec. 
898. The court may order the defect remedied and proceed with the 
trial as if no such defect had appeared. Code sec. 898. If the defend 
ant demurs to the indictment for a defect which may be remedied, the 
court may in like manner amend it. Code sec. 898.

A charge brought for theft on an election of speedy trial without 
a jury is sufficient, if it follows Code forms 60 and 61 ; and it need not 
specifically allege the taking as fraudulent and without colour of right 
(Code sec. 347), if it charges that the accused “unlawfully did steal,“ 
etc. George v. The King (1904), 35 8.C.R. 376, 8 Can. Cr. Cas. 401, 
affirming 35 N.8.R. 42, 5 Can. Cr. Cas. 469.

An indictment for theft of money which discloses the date of the 
offence, the name of the person from whom taken and the amount, if 
sufficient to enable the accused to defend, is not bad for lack of stating 
further details of the mode in which the alleged offence was committed. 
R. v. Lemelin, 22 Can. Cr. Cas. 109.

Pica of autrefois oonvict]—If the former conviction relied upon in 
support of this plea was made by justices having no jurisdiction to 
try the charge, the plea fails. R. v. Taylor, 5 W.W.R. 1105, 26 W.L.R. 
652, 22 Can. Cr. Cas. 234.

Several connected takings treated as one theft]—A series of defalca
tions by an employee entrusted with money may be treated as one 
theft. Minehin v. The King, 23 Can. Cr. Cas. 414, affirming R. v. Minchin 
(1913), 22 Can. Cr. Cas. 254, 7 Alta. L.R. 148, 26 W.L.R. 633.

The theft is a single one on the taking of a packet containing post 
letters and large sums of money. Rex v. Birdseye, 4 C. & P. 386, and 
separate charges are not justified as to the various letters contained in 
the packet. R. v. Pope (1914), 5 W.W.R. 1070, 22 Can. Cr. Cas. 327, 
15 D.L.R. 664, 7 Alta. L.R. 169, 26 W.L.R. 659.
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Trial together of separate theft charges a gamut same person]— 

By see. 857 of the Code the court may direct that the accused be tried 
“ upon any one or more of such counts separately.” Then comes the 
proviso in sec. 857, which is in effect that the court shall not, except 
there he special reasons to the contrary, prevent the trial at the same 
time of distinct charges of theft, not exceeding three in number, which 
have been committed within six months from first to last, whether 
against the same person or not. The effect of secs. 856 and 857 is, in 
so far as theft is concerned, that any number of charges of theft 
against an accused person may lie tried together, unless the court 
makes an order to the contrary; but if the court does make an order 
for the trial of the charges separately, the order is not to prevent, 
unless there be special reasons, three or less than three distinct charges 
from being tried together where the offences have been committed 
within six months from the first to the last offence. By the English 
Act the election in such case by the prosecutor is imperative. By our 
Code the question whether the accused shall be tried on one or more 
counts separately shall be decided by the trial judge. R. v. Kelly 
[1917] 1 W.W.R. 46, 27 Can. Cr. Cas. 140, 27 Man. R. 105, per Perdue. 
J.A., and see same case in appeal, Kelly v. The King [1917] 1 W.W.R. 
463, 54 8.C.R. 220.

Sub-sec. (2)—Second offence of theft]—When a prisoner is convicted, 
on a summary trial 1>efore a police magistrate, of theft, he cannot be 
sentenced under sub-sec. 2 of sec. 386 of the Criminal Code, to more 
than seven years’ imprisonment, although he has been previously con
victed of theft, unless such previous conviction has been charged in 
the information by analogy to sec. 851 and proved in accordance with 
sec. 963, and, where in such a case a greater punishment is inflicted, 
the Court of Appeal, upon an application under sub-sec. 2 of sec. 1016 
of the Code, will set aside the sentence and pass what it considers a 
proper sentence. R. v. Edwards, 17 Man. R. 288, 13 Can. Cr. Cas. 202.

Sec. 465 also in Part VII provides that every one who, after a pre
vious conviction for “ any indictable offence, specified in this Part ” for 
which the punishment on a first conviction is less than 14 years’ imprison
ment, is liable to 14 years’ imprisonment. Sub-sec. (2) of sec. 386 
would supersede sec. 465 as regards a previous conviction of “ theft,” 
but quaere as to its operation if the former conviction were for some 
other offence.

See as to prior convictions generally, secs. 757, 851, 963, 964, 982, 
1053, 1081.

Instructing the jury on a theft charge]—On a charge of theft, when 
the facts are compatible with an honest mistake on the defendant’s part, 
there should be a direction on intent to steal. R. v. Sturgess, 9 Cr. App. 
R. 120. Where defendant has sold some of the goods alleged to lie 
stolen by him, it may be necessary to direct the jury whether he in-
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leaded to account to the owners for the proceeds. B. v. Sturgess, 9 Cr. 
App. B. 120. »

Where the trial judge, in his charge to the jury, called attention 
to the fact that, the prisoner charged with theft was not called to testify 
on his own behalf, and warned the jury that they were not to take 
that fact to his prejudice, hut stated that if the accused were innocent 
he could have proved that he was not in the locality at the time, this 
is a prohibited “ comment ” within the meaning of sec. 4 of the Canada 
Evidence Act, entitling the accused to a new trial. B. v. McGuire, 36
N. B.B. 609, 9 Can. Cr. Cas. 554.

Betaining goods sent on the faith of a promise to pay f mm on 
delivery may amount to theft by a trick. B. v. Edmund i (1912), 
8 Cr. App. R. 107; B. v. Slowly (1873), 12 Cox C.C. 26P 7 L.T. 803.

When an issue at the trial is the identity of cet goods with
those alleged to have been stolen, it is a grave mia<t «-tion to allow 
the jury to assume such identity. B. v. Hill (1912), 7 Cr. App. B. 250.

Where on the trial of a charge of theft the only evidence against 
the defendant is that of the person who receives the stolen property, 
and there is a suspicion that he knew that the property was stolen, his 
evidence must not be left to the jury as that of an untainted witness, 
but they should be warned that if they think that he was an accomplice 
there ought to be corroboration of his story. B. v. Jennings (1912), 7 
Cr. App. B. 242.

The owner of goods is entitled to resort to the criminal law for 
their recovery, when stolen, and his desire to recover his property does 
not deprive him of protection in an action for malicious prosecution if 
the circumstances justify the prosecution. Truesdell v. Holden (1913), 
4 O.W.N. 1138.

Where the defence is that property alleged to be stolen has been 
abandoned, there should be a specific direction to the jury on this point. 
B. v. White (1912), 7 Cr. App. B. 266.

Restitution of stolen property]—See secs. 1050, 795 (on summary 
trial).

Compensation out of money found on convict]—See sec. 1049.
Review of conviction]—If two justices hold a summary trial for a 

theft under $10 (Code sec. 773, sub-sec. (a) ), the limited right of appeal 
conferred by sec. 797 applies and an appeal on both law and facts with 
a rehearing of evidence is available to the accused, the procedure being 
the same as on an appeal from a summary conviction. Code secs. 797, 
749-760. Possibly a stated case might be taken on a point of law only 
under sec. 761, as an alternative mode of appeal. But if the same 
charge were tried by a single individual authorized in the terms of sec. 
771 to do alone such acts as are usually required to be done by two 
or more justices, there would be no appeal under sec. 797 on a convic
tion for theft under $10. B. v. Merker and Daniels, 37 O.L.R. 582, 10
O. W.N. 452, 27 Can. Cr. Cas. 118; B. v. Dubuc, 22 Can. Cr. Cas. 426;
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R. v. Berenstein (1917), 24 B.C.R. 361, 29 Can. Cr. Cas. 435; R. v. 
Brown (1916), 10 W.W.R. 695, 9 Alta. L.R. 494, 34 W.L.R. 575, 26 Can. 
Cr. Cas. 97; R. v. Robertson (1915), 22 B.C.R. 13, 26 Can. Or. Cas. 239. 
And such a functionary summarily trying a charge of theft of goods 
of the value of less than #10 under sec. 773 is not a “ Court or Judge 
having jurisdiction in criminal oases” within Code sec. 1013 allowing 
an appeal by way of case reserved ; R. v. Hawes, 4 Can. Cr. Cas. 529, 
33 N.S.B. 389; R. v. Davidson (No. 2) [1917] 2 W.W.R. 718, 11 Alta. 
L.R. 491, 28 Can. Cr. Cas. 56, except in the case of trial by a police 
magistrate of a city with over 25,000 population when theft under #10 
is triable without consent under sec. 777 (5) and might be the subject 
of a reserved case under sec. 1013. See R. v. Sinclair, 38 O.L.R. 149.

If the summary trial is for theft over #10 and the trial consequently 
lias been under sec. 777 before a magistrate with extended jurisdiction, 
an appeal from the judgment may l>e taken by the person convicted to 
the Court of Appeal under Code secs. 1013 and 1014 by a reserved case, 
upon points of law only, and if the magistrate refuses a reserved case 
the Court of Appeal may grant leave to appeal and direct that a case 
tie stated by the magistrate. The disposal of the appeal is subject to 
secs. 1018 and 1019, and under the latter section a conviction is not 
to be set aside unless there was some substantial wrong or miscarriage 
at the trial. R. v. Menard, 2 O.WH. 900, 8 Can. Cr. Cas. 80; Allen v. 
The King, 44 8.C.R. 331, 18 Can. Cr. Cas. 1. R. v. Detain [1918] 1 
W.W.R. 505, 29 Can. Cr. Cas. 389 (Man.); R. v Kleparcr.uk [1918] 1 
WW.R. 695, 29 Can. Cr. Css. 336 (Alta.); R. v. Hyder (1917), 29 Can. 
Cr. Cas. 172.

The Court of Appeal will affirm the conviction if supported by 
sufficient legal evidence although the court may consider that the jury 
might better have acquitted because of the unsatisfactory nature of 
the testimony. R. v. Edmunds (1914), 28 W.L.R. 965, 23 Can. Cr. 
Cas. 77 (Alta.). If the conviction is upon indictment, or upon a 
formal charge taking the place of an indictment in Alberta or Bas 
katchewan, the procedure applicable is that of by reserved case or leave 
to appeal on points of law. Code secs. 1013 et »eq.

Where an objection that there was no evidence to go to the jury 
is taken by counsel unsuccessfully, and he then calls evidence, the court 
on appeal is not bound to disregard the effect of that evidence and may 
see whether any evidence of theft was elicited after the close of the 
case for the prosecution. R. v. Fraser (1911), 7 Cr. App. R. 101.

Extradition]—Theft, under the name of larceny, is an extraditable 
offence between Canada and the U.8.A. See re Deering (1915), 24 Can 
Cr. Cas. 133, 49 N.8.R. 41.

Value of things stolen over #200.- Penalty may be heavier.
387. If the value of any thing stolen, or in respect of which 

any offence is committed for which the offender is liable to the 
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same punishment as if he had stolen it, exceeds the sum of two 
hundred dollars the offender is liable to two years’ imprison
ment, in addition to any punishment to which he is otherwise 
liable for such offence.

Origin]—Sec. 357, Code of 1892; R.S.C. 1886, ch. 164, sec. 86.
Indictment or charge to state the value]—See note to sec. 388.
Arrest without warrant if found committing]—See sec. 646 as 

amended 8-9 Edw. VII, Can., ch. 9.
Value of valuable security]—See Code sec. 4.

Theft of goods In process of manufacture.

388. Every one is guilty of an indictable offence and liable 
to five years’ imprisonment who steals, to the value of two dollars, 
any woollen, linen, hempen or cotton yarn, or any goods or 
articles of silk, woollen, linen, cotton, alpaca or mohair, or of 
any one or more of such materials mixed with each other or 
mixed with any other material, while laid, placed or exposed, 
during any stage, process or progress of manufacture, in any 
building, field or other place.

Origin]—Sec. 347, Code of 1892; R.S.C. 1886, ch. 146, sec. 47.
“ To the value of $2”]—Where a certain value is essential to give 

jurisdiction or to constitute the offence, the information or indictment 
on which the accused is to lie tried should specify the value, otherwise 
it is subject to be quashed. R. v. Beckwith, 7 Can. Cr. Cas. 450; R. v. 
France, 1 Can. Cr. Cas. 321 (Que.).

A formal defect or an imperfect .averment in an indictment or in a 
count may be corrected by the court when an objection is raised, but 
matters of substance cannot be amended, and essential allegations which 
have been entirely omitted cannot be added by the court. R. v. Weir, 
5 Can. Cr. Cas. 503. So, on a charge for stealing goods in process of 
manufacture, it seems that the information should show whether the 
value is above or below $2 in order to determine whether the offence 
comes within sec. 388 or under sec. 386, the latter applying only where 
no punishment is otherwise provided although the maximum term of 
imprisonment is greater than under sec. 388, So also if sec. 387 is to be 
invoked because of the value exceeding $200, this should appear in the 
information or indictment. R. v. Leclerc, 26 Can. Cr. Cas. 242 (Que.).

Stage, process or progress of manufacture]—Goods may be within 
this section though the texture is complete if they have not yet been 
brought into saleable condition. R. v. Woodhead, 1 M. & Rob. 549.

On an indictment under the English statute, 18 Geo. II, c. 27, for 
stealing yarn out of a bleaching ground, the evidence was that the yarn
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had been spread upon the ground, hut wan afterwards taken up and 
thrown into heaps in order to be carried into the house, in which state 
some of it was stolen by the prisoner, Thompson, B., held that the case 
did not come within the statute, as there was no occasion to leave the 
yarn upon the ground in the state in which it was taken by the prisoner 
ns a stage, process or progress of manufacture. Hugill's Case, 2 Bussell 
Cr. 6th ed. 403.

Second offences]— See sees. 465, 757, 851, 963, 964, 982.

Offences Resembling Theft.

Fraudulently disponing of things entrusted for mnnularlure.
389. Every one is guilty of an indictable offence and liable 

to two years’ imprisonment, when the offence ia not within the 
last preceding section, who, having been entrusted with, for the 
purpose of manufacture or for a special purpose connected with 
manufacture, or employed to make, any felt or hat, or to prepare 
or work up any woollen, linen, fustian, cotton, iron, leather, 
fur, hemp, flax or silk, or any such materials mixed with one 
another, or having l>een so entrusted, as aforesaid, with any 
other article, materials, fabric or thing, or with any tools or 
apparatus for manufacturing the same, fraudulently disposes of 
the same or any part thereof.

Origin]—Code of 1892, sec. 348; B.S.C. 1886, ch. 164, sec. 48; Frauds 
by Workmen Act, 1748, Imp., ch. 27; Frauds by Workmen Act, 1777, 
Imp., eh. 56.

Second offences]—See secs. 465, 757, 851, 963, 964, 982.

Criminal breach of trnst.
390. Every one is guilty of an indictable offence and liable 

to seven years’ imprisonment who, being a trustee of any pro
perty for the use or benefit, either in whole or in part, of some 
other person, or for any public or charitable purpose, with intent 
to defraud, and in violation of his trust, converts anything of 
which he is trustee to any use not authorized by the trust.

Origin]—Code of 1892, sec. 363.
“ Property ” defined]—Code sec. 2, sub-sec. (32).
“ Trustee ” defined]—Code sec. 2, sub-sec. (39).
Consent of Attorney General to prosecute]—A prosecution for this 

offence can be brought only if the Attorney-General has given his con
sent. Code sec. 596. The consent must be shown at the preliminary
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enquiry or the ehnrge mill be dismissed. B. v. Jacobs (1916), 25 Cnn. 
Cr. Cae. 414 (Que.).

Arrest without warrant if found committing]—Code see. 046. 
Perception from stale lory order of restitution]—Code see. 1050, sub

sec. (5).
Second offences]—See secs. 465, 757, 851, 963, 964, 982.
Theft by holder of power of attorney]—Code sec. 356, 358.
Theft of fund held under direction]—Code sec. 357, 358.
Theft by agent receiving money, etc., on terms requiring him to 

account]—Code secs. 355, 358.
Theft by co-owner]—Code sec. 352.
Theft by clerk or servant]—Code sec. 359.
Theft generally]—Code sec. 347.

Public serrants refusing to delirer up property lawfully demanded.

391. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who, being employed in the 
service of His Majesty or of the Government of Canada or the 
government of any province of Canada, or of any municipality, 
and entrusted by virtue of such employment with the keeping, 
receipt, custody, management or control of any chattel, money, 
valuable security, book, paper, account or document, refuses 
or fails to deliver up the same to any one authorized to demand 
it.

Origin]—Code of 1892, sec. 321; B.8.C. 1886, eh. 164, sec. 55.
" Municipality M]—Code sec. 2, sub-sec. (21).
“ Valuable security "}—Code sec. 2, sub-sec. (40).
Special provision as to indictment]—Code sec. 868.
Theft by government employee]—Code sec. 359 (c).
Theft by municipal employee]—Code sec. 359 (c).

fraudulently taking cattle. Fraudulently refusing to deliver up 
cattle,—Defacing brand on cattle.

392. Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who,—

(a) without the consent of the owner thereof fraudulently 
takes, holds, keeps in hi= possession, conceals, receives, 
appropriates, purchases or sells, or fraudulently 
causes or procures, or assists in the taking possession, 
concealing, appropriating, purchasing or selling of 
any cattle which are found astray ; or,

476



Okkkn< k* Kksumblinu Thkkt [§•*]
(b) fraudulently refuse* to deliver up any such cattle to 

the proper owner thereof, or to the person in charge 
thereof on Itehalf of such owner, or authorized by 
such owner to receive such cattle ; or,

(r) without the consent of the owner, fraudulently, wholly 
or partially obliterates, or alters or defaces, or causes 
or procures to be obliterated, altered or defaced, any 
brand or mark on any cattle, or makes or causes or 
procures to be made any false or counterfeit brand 
or mark on any cattle.

Origin]—1 Edw. VII, Can., ch. 42, sec. 2.
Fraudulent retention of cattle found astray]—As to the statutory 

onus being shifted if the cattle found in possession have another’s 
brand, see sec. 989, sub-sec. (2).

There can, of course, be no fraudulent taking or retention, if the act 
cun be justified under either federal or provincial law. There may be 
a right of distress damage feasant which under the English system of 
law would justify the retention of the cattle if distrained at the time 
the damage was done. Carmichael v. Feltoe, 9 W.L.R. 15 (B.C.). 
Various provincial statutes confer a right to impound stray cattle. See 
Campbell v. Halvorsen [1918] 1 W.W.R. 462 (Bask.) ; R. \ex rel. Rob 
erts) v. Bell (1918), 3 W.W.R. 759 (Alta.) ; Kennedy v. Grose, 7 W.W.R. 
74, 7 Sask. L,R. 104, 29 W.L.R. 364 ; Fodge v. Parsenan [1918] 1 W.W.R. 
25.

Fraudulently defacing a cattle brand]—See sec. 989 as to registered 
cattle brand being prima facie evidence that the branded cattle are the 
property of the registered owner of the brand.

Where cattle stealing is charged]—Special provision has been made 
by sec. 953 for convicting under sec. 392 where the evidence establishes 
an offence under 392, but does not establish a theft under sec. 369.

Second offences]—See secs. 465, 757, 851, 963, 964, 982.
Stealing cattle]—Code sec. 369.
Progeny of cattle]—At common law the progeny of cattle belong to 

the owner of the dam; Temple v. Nicholson, Cass. SXb Dig. 114, Cont. 
S.C. Dig. 240, on appeal from 4 P. & B. 246 (N.B.) ; at least so long 
as the progeny arc being nurtured by the dam. Wallace v. Scott, 5 
W.L.R. 341, 344 (Man.) ; Case Threshing Machine Co. v. Gouley (1914), 
7 W.W.R. 584 (Sask.) ; Dillares v. Doyle, 43 U.C.Q.B. 442, 444 (Ont.). 
The cases on the point have arisen principally in respect of colts (which 
are within the statutory definition of cattle), Code sec. 2, sub-sec. (5). 
It has been held that a mare’s foal dropped after default under a 
chattel mortgage of the mare, belonged to the chattel mortgagee as 
against an execution creditor of the mortgagor, for the chattel mort-
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gsgee after default was l>oth the owner of the man* and entitled to 
possession. Temple v. Nicholson, supra; a fortiori, if the mortgage had 
expressly mentioned the future progeny. Case Threshing Machine Co. v. 
Gouley (1914), 7 W.W.R. 584 ( 8ask.). After the foal has left its 
dam it would seem that neither a chattel mortgage nor a lien note in 
respect of the dam given before the foal was dropped, would include 
the foal unless the document contained an express clause including it 
'.y anticipation ; dohn.sun v. Cole (MM), 7 W.W.R. 593, M VU. MO; 
Case Threshing Machine v. Gouley (1914), 7 W.W.R. 584, 29 W.L.R. 
811.

And, in the event of the document expressly including by anticipa 
tion the future progeny of the animal, it would seem that after leaving 
the dam, a claim of a chattel mortgagee to progeny of which possession 
had not been taken by him before the progeny left the dam, might be 
held to be an equitable right only and subject to being displaced as 
in the case of a mortgage of after-acquired property by a disposal made 
by the mortgagor to a purchaser without notice. And in any case the 
civil right of ownership would lie subject to the provincial laws and 
its requirements as to registration of documents affecting the right of 
property in chattels.

As to bills of sale and chattel mortgages generally, see 1 C.E.D. 397.

lTnlawfully Injuring pigeons.

393. Every one who unlawfully and wilfully kills, wounds 
or takes any house-dove or pigeon, under such circumstances as 
do not amount to theft, is guilty of an offence and liable, upon 
complaint of the owner thereof, on summary conviction, to n 
jtenalty not exceeding ten dollars over and above the value of 
the bird.

Origin]—Code of 1892, sec. 333; R.8.C. 1886, ch. 164, sec. 10.
Theft of pifjeons]—Code sec. 345, 347, 350.
Malicious injury to domestic animals, birds, etc.]—Code sec. 537.
First offenders on summary conviction]—See 729.
Summary convictions when joint offenders]—See sec. 728.

Fraudulently taking, possessing, etc„ drift timber.—Defacing mark 
on same.—Refusing to deliver to owner.

394. Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who,—

(a) without the consent of the owner thereof,
(i) fraudulently takes, holds, keeps in his possession, 

collects, conceals, receives, appropriates, pur
chases, seljs or causes or procures or assists to he 
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taken possession of, collected, concealed, re
ceived, appropriated, purchased or sold, any 
timber, mast, spar, saw-log, shingle bolt or 
other description of lumber which is found 
adrift in, or cast ashore on the bank or beach 
of, any river, stream, or lake, in Canada, or in 
the harbours or any of the coast waters (includ
ing the whole of Queen Charlotte Sound, the 
whole of the Strait of Georgia or the Canadian 
waters of the Strait of Juan de Fuca) of British 
Columbia, or,

(ii) wholly or partially defaces or adds or causes or 
procures to be defaced or added, any mark or 
number on any such timber, mast, spar, saw-log. 
shingle bolt, or other description of lumber, or 
makes or causes or procures to be made, any 
false or counterfeit mark on any such timber, 
mast, spar, saw-log, shingle bolt, or other 
description of lumber ; or,

(6) refuses to deliver up to the proper owner thereof, or to 
the person in charge thereof, on behalf of such 
owner, or authorized by such owner to receive the 
same, any such timber, mast, spar, saw-log, shingle 
bolt, or other description of lumber.

Origin]—Can. Stat. 1912, eh. 18; Code of 1892, sec, 338; R.8.C. 
1886, eh. 164, sec. 87.

Fraudulent appropriation of drift timber]—Fraud is of the essence 
of the offence. See Robitaille v. Mason, 9 B.C.R. 499.

Timber liens]—See Woodmen's Lien for Wages Act, R.8.O. 1914, eh. 
141; McNulty v. Clark, 34 O.L.R. 434, 9 O.W.N. 58; Woodmen's Lien 
and Wages Art (B.C.) ; Mills v, Smith-Shannon Lumber Co., 10 W.W.R 
454 fB.C.) ; Woodmen's Lien Act (N.B.) ; Olsen v. Goodwin (1915), 43 
N.B.R. 449; Baxter v. Kennedy, 35 N.B.R. 179. Woodmen's Lien Act 
(Alta.), 1913, 2nd session, eh. 28; Desantels v. McClellan (1915), 7 
W.W.R. 1221, 30 W.L.R. 486 (Alta.). Civil Code, Quebec, article 
1994; Hebert v. Lavoie (1915), 22 R. de Juris. 380, (Que.) ; Battle 
Island Paper Co. v. Lapage (1915), 24 Que. K.B. 413; Desjardins v. 
Veilleux (1916), 23 R. de Juris. 125 (Que.) ; Marinier v. Riordan Paper 
and Pulp Co. (1917), 51 Que. 8.C. 532; Rheault v. Brown Corporation 
(1917), 53 Que. S.C. 296; Laurentide Paper Co. v. Bompré, 27 Que. K.B. 
194; Pelletier v. Lagace, 24 R. de Juris. 21 (Que.).
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Registered timber marks tts evuleuet]—Code eec. 990; the Timber 
Marking AH, B.8.C. 1906, eh. 72; The (B.C.) Foreet Act, 1912, B.C.
St at. 1912.

Onus of proof]—Code see. 990, sub-sec. (2).
Second offences]—See sees. 465, 757, 851, 963, 964, 982.

I’oasessln* trees, etr„ without being able to account therefor.
385. Every one who, having in his possession, or on his 

premises with his knowledge, the whole or any part of any tree, 
sapling or shrub, or any underwood, or any part of any live or 
dead fence, or any post, pale, wire, rail, stile or gate, or any part 
thereof, of the value of twenty-five cents at the least, is taken or 
summoned before a justice of the |ieaee, and does not satisfy such 
justice that he came lawfully by the same, is guilty of an offence 
and liable, on summary conviction, to a penalty not exceeding ten 
dollars over and alxtve the value of the article so in his possession 
or on his premises.

Origin]—Code of 1892, see. 340; R.8.C. 1886, eh. 164, see. 22; 32-33 
Viet., Can., eh. 21, see. 25.

“ Having in possession ” defined]—Code eec. 5.
First offenders on summary conviction]—8ec. 729.
Summary convictions when joint offenders]—See eec. 728.
Theft of trees]—Code eecs. 374, 375.

Destroying documents of title,

396 Every one who destroys, cancels, conceals or obliterates 
any document of title to goods or lands, or any valuable security, 
testamentary instrument, or judicial, official or other document, 
for any fraudulent purpose, is guilty of an indictable offence 
and liable to the same punishment as if he had stolen such 
document, security or instrument.

Oripin]—Code of 1892, see. 353; B.8.C. 1886, eh. 164, sec. 12.
“ Document of title to goods ”1—See definition, sec. 2 (11).
“ Document of title to lands’1]—See definition sec. 2 (12).
" Valuable security "]—Bee definition in sec. 2 (40).
“ Testamentary instrument ’’)—See definition in see. 2 (37).
Second offence]—See secs. 465, 757, 851, 963, 964, 982.
Arrest without warrant]—See sees. 396 (k), 646.
Same punishment as for theft]—The punishment stated for theft of 

documents of title is three years’ imprisonment, see. 362 ; for theft of 
testamentary instruments, imprisonment for life, see. 361 ; for theft of
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judicial or official documenta, three year»' imprisonment, see. 363; for 
theft of election document», «even year»' imprisonment, aec. 367; for 
theft of a valuable security under sec. $55, by person required to ac
count, or under see. 357, by misappropriation, fourteen years' imprison
ment, sec. 358; and see secs. 386 and 387.

These are the maximum punishments. If there is no minimum term 
expressly provided for an offence, the court may impose any shorter 
term. Code sec. 1054.

Judicial, official or other document]—These are more fully described 
in see. 363, dealing with theft. A police court information is within 
the description. B. v. Mason, 22 U.C.C.P. 246 (Ont.).

Concealing anything capable of being stolen.

397. Every one i« guilty of an indictable offence and liable 
to two years’ imprisonment who, for any fraudulent purpose, 
fakes, obtains, removes or conceals anything capable of being 
stolen.

Origin]—Code of 1892, sec. 354.
" Anythinf) capable of being stolen "]—See secs. 344-346. The 

owner of the goods may himself be guilty of the offence of concealing 
them for a fraudulent purpose, e.g., to defraud the insurance companies, 
and the offence may be complete although no claim was in fact made 
against the insurance companies. R. v. Qoldstaub (1895), 10 Man. R. 
497, 5 Can. Cr. Cas. 357; R. v. Hurst (1901), 13 Man. R. 584, 5 Can. 
Cr. Cas. 338.

Second offences]—See secs. 465, 757, 851, 963, 964, 982.

Bringing stolen property Into Canada.

398. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, having obtained elsewhere than 
in Canada any property by any act which if done in Canada 
would have amounted to theft, brings such property into or has 
the same in Canada.

Origin]—Code of 1892, sec. 355; R.S.C. 1886, ch. 164, sec. 88.
"Property” defined]—Code see. 2, sub-see. (32).
Secent possession]—Recent possession will be taken Into account in 

proof of the felonious taking in the foreign country. R. v. Jewell, 
6 Man. R. 460.

Accused was convicted of bringing stolen property into Canada 
knowing it to have been stolen. It was proved that a team of horses 
was stolen in North Dakota on the 6th of March, 1909, that on the 12th 
of the same month they were found In the possession of the accused in
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Canada, and there were circumstances from which tiie jury might find 
that the accused brought the horses into Canada. It appeared that the 
accused was in the locality where the horses were stolen at the time 
they disappeared and he gave no account of his possession. On a crown 
case reserved it was held that the evidence was sufficient to warrant the 
jury in finding that the accused stole them and brought them into 
Canada. R. v. Duff (WW), | Hash. ! R 323, IT» ('an. Cr. Caa. 351; 
and see as to formalities of a formal charge, R. v. Duff (No. 2) 2 Sask. 
UK. W| 15 Can. Cr. Cas. 454; re Lord's Day Act. Hi Can. Cr. Caa. 459, 
43 8.C.R. 457.

Second offence»]—See secs. 465, 757, 851, 963, 964, 982.
Receiving or retaining in Canada goods stolen there or elsewhere]— 

Code sec. 399.

Receiving Stolen Goods.
Receiving property obtained by Indictable crime.

399. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment, who receives or retains in his 
|K>ssession anything obtained by any offence punishable on indict
ment, or by any acts wheresoever committed, which, if com
mitted in Canada would have constituted an offence punishable 
upon indictment, knowing such thing to have been so obtained.

Origin]—Code of 1892, sec. 314; R.8.C. 1886, ch. 164, aec. 82.
Exception as to receiving after restoration or after passing of legal 

title]—Code aec. 403.
Search warrants]—Code secs. 629-631.
"Receives or retains”]—If there ia a continuous transaction, the 

thief cannot be convicted both for stealing and receiving. R. v. Car
michael (1915), 22 B.C.R. 375, 26 Can. Cr. Caa. 443. When the amend 
ment was made of the definition of receiving (see sec. 402), it was to 
meet the case of the receiver receiving the stolen property innocently, 
but afterwards retaining it guiltily. R. v. Carmichael, supra ; R. v. Lum 
Man Bow and Hong (1910), 15 B.C.R. 22; R. v. Theriault (1904), 11 
B.C.R. 117; R. v. Hodge, 12 Man. R. 319; R. v. Kelly [1917] 1 W.W.R. 
46, on appeal from 10 W.W.R. 1345; in appeal, Kelly v. The King 
[1917] 1 WW.R. 463, 54 8.C.R. 220, 27 Can. Cr. Caa. 282.

There ia the possibility of one having in his possession goods which 
he knew had been stolen but which prior to their having reached him 
may have lost the character of stolen goods. R. v. Watchman (1914)
7 W.W.R. 880, 7 Saak. L.R. 350, 23 Can. Cr. Caa. 362, 30 W.L.R. 534, 
citing R. v. Schmidt, 35 L.J.M.C. 112; Code aec. 403.

Ae Code aec. 399 makes it an offence to retain in possession with 
guilty knowledge, a person who did not know when he received the 
article that it had been stolen but subsequently learns that it 
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stolen, will be subject to the punishment if he refuses to give it up (R. v. 
Johnson, 27 Times L.R. 489, distinguishable).

If the pioperty in the thing which had been unlawfully obtained 
has passed from the owner to someone else, the subsequent receiving 
is excepted from the operation of secs. .'199, 400 and 401 by Code sec. 
403. So also if the thing unlawfully obtained has been restored to the 
owner, the subsequent receiving is not an offence although the receiver 
may know that the thing had been “ previously unlawfully obtained.” 
Code sec. 403.

Stating the offence]—An information as well as a conviction for re
ceiving is bad if it does not contain an allegation that the goods had 
been stolen, or obtained by means of some indictable offence, as the 
case may be. R. v. Watchman (1914), 7 W.W.R. 880, 7 Sask. L.R. 
350, 23 Can. Cr. Cas. 362, 30 W.L.R. 534; R. v. Leschinki, infra; R. v. 
Lamoreaux, supra.

“ Knowing such thing to have been so obtained ”—Recent possession] 
—An information does not disclose the criminal offence of receiving 
unless it charges that the accused knew the goods to have been stolen 
(or otherwise obtained by a criminal offence) ; scienter is of the essence 
of the offence of receiving. R. v. Leschinski, 9 W.L.R. 602, 17 Can. 
Cr. Cas. 199; R. v. Lamoreaux, 10 Que. Q.B. 15, 4 Can. Cr. Cas. 101. 
The offence is not included as a lesser offence of the crime of house- 
breaking and theft, and where the latter is charged a verdict on that 
count for the offence of receiving is not good. R. v. Lamoreaux, supra. 
Purchase at a gross under-value from a non-trader in such articles puts 
the purchaser on inquiry as to their ownership. Klein v. Kate (1914), 
24 Can. Cr. Cas. 153, 21 Rev. Leg. 275 (Que.) ; Desaulniers v. Hird, 15 
Que. K.B. 394. The circumstances of the receiving may prove guilty 
knowledge. R. v. Sbarra, (1918) 87 L.J.K.B. 1003.
> On a charge against a person of being in possession of recently 

stolen property, well knowing it to have been stolen, when the prosecu
tion have proved recent possession of stolen goods, then in the absence 
of any explanation which may reasonably be true the jury may find 
the prisoner guilty but are not bound to do so.^ If an explanation is 
given and the jury think that it may reasonably be true, although they 
are not convinced that it is true, the prisoner is entitled to be acquitted, 
inasmuch as the onus is on the prosecution to establish the guilt of the 
prisoner beyond reasonable doubt. Rex v. Schama and Rex v. Abramo- 
vitch, 84 L.J.K.B. 396, 11 Cr. App. R. 45; R. v. Lum Man Bow, 15 
B.C.R. 22, 16 Can. Cr. Cas. 274; Desaulniers v. Hird, 15 Que. K.B. 394; 
R. v. Langmead, 9 Cox C.C. 464; R. v. Theriault (1904), 11 B.C.R. 117, 
8 Can. Cr. Cas. 460; R. v. Thornton (1909), 2 Cr. App. R. 284; Klein v. 
Katz (1914), 21 Rev. Leg. 275, 24 Can. Cr. Cas. 153 (Que.).

Evidence that one of the persons jointly in possession, although not 
shown to have been aware of the theft when possession was obtained, 
had, on becoming aware of the fact, taken steps to prevent the police 
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from discovering them, will be material to show unlawful retention. 
K. v. Pritchard, 9 Cr. App. R. 210 [1913] W.N. 338; Code sees. 69, 402.

Two persons are together, one carrying a hag containing stolen 
goods. If that one were shown to be the thief, it would not be enough 
to convict the other as a receiver that he was afterwards with the thief 
on the street when the latter was carrying the stolen goods, although 
he was seen to put up his hand as if to take the bag, but his com
panion refused to let him have it. There would in such case have 
been no possession by the alleged receiver as opposed to possession by 
the thief. But where both were charged with receiving, there being 
no evidence as to who stole the goods, it would be proper to leave such 
evidence to the jury against both, as the possession of a receiver may 
be actual or constructive. R. v. Newton (1912), 7 Cr. App. R. 214.

An agent or servant holding possession for his principal or master 
is subject to the same rule as to recent possession. R. v. Gordon (1909), 
2 Cr. App. R. 52.

When proceedings are taken against any person for having received 
goods knowing them to be stolen, or for having in his possession stolen 
property, evidence may be given at any stage of the proceedings, that 
there was found in the possession of such person other property stolen 
within the preceding period of twelve months, and such evidence may 
be taken into consideration for the purpose of proving that such person 
knew the property which forms the subject of the proceedings taken 
against him to be stolen if not less than three days' notice in writing 
has been given to the person accused that proof is intended to be given 
of such other property, stolen within the preceding period of twelve 
months, having been found in his possession. Code sec. 993. Such 
notice shall specify the nature or description of such other property, 
and the person from whom the same was stolen. Code sec. 993 (2).

That provision does not apply to admit proof in respect of other 
property stolen within the twelve months and disposed of by the pri
soner; it must be found in his possession at the time when he was 
found in possession of the property in respect of which the charge is 
laid. R. v. Carter (1884), 12 Q.B.D. 522 ; R. v. Drage (1878), 14 Cox 85. 
Apart from the provisions of sec. 993, other instances of receiving 
similar goods which had been stolen from the same party may be 
proved. R. v. Dunn (1826), 1 Mood. C.C. 146; R. v. Davis (1833), 6 
C. & P. 177; R. v. Nicholls (1858), 1 F. & F. 51.

If evidence has been given that the stolen property has been found in 
his possession, then if such person has, within five years immediately 
preceding, Iteen convicted of any offence involving fraud or dishonesty, 
evidence of such previous conviction may be given at any stage of the 
proceedings, and may be taken into consideration for the purpose of 
proving that the person accused knew the property which was proved 
to be in his possession to have been stolen, if not less than three days’ 
notice in writing has been given to the person accused that proof is
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intended to be given of such previous conviction. Code see. 994 ; R. v. 
Dsns, L.R. 1 C.C.R. 272.

It is not necessary, for the purposes of sec. 994, to charge in the 
indictment the previous conviction of the person so accused. Code sec. 
994, sub-sec. (2).

Recklessness and carlessness are not sufficient to constitute guiltyA 
knowledge that property has been stolen. Rex v. Havard, 11 Cr. App^ 
R. 2.

Where it is plain that the prisoner denies any guilty knowledge, but 
admits receiving the goods, his plea of guilty associated with such 
denial should not be accepted as he may have thought he would be 
held guilty apart from guilty knowledge. R. v. Ingleson [1915] 1 K.B. 
512.

Proving the goods to have been stolen or obtained by indictable 
offence]—There must be proof against the receiver that the goods 
were stolen. R. v. Watchman (1914), 7 W.W.R. 880, 7 Bask. L.R. 350. 
23 Can. Cr. Cas. 362, 30 W.L.R. 534; McIntosh v. The Queen (1894), 
23 BC R. 180; R. v. Densley (1834), 6 C. k P. 399; R. v. Deer, 1 L. k C. 
240. The circumstances of the receiving may prove it. R. v. Sbnrra. 
(1918) 87 L.J.K.B. 1003.

On a trial for receiving the point that there is no proof that trie 
goods have been stolen ought to be distinctly taken at the trial. R. v. 
Barker, 11 Cr. App. R. 191.

It is sufficient that the prosecution has proved that the property 
was in fact stolen and that the receiver knew it, it is not essential to 
prove by whom the theft was committed. R. v. Groulx (1908), 15 Can. 
Cr. Cas. 20 (Que.).

There may be a verdict of receiving money stolen " by a person un
known,” although the indictment charges receiving money stolen by a 
person named. R. v. Groulx, 18 Que. K.B. 118, 15 Can. Cr. Cas. 20

The record of conviction of the principal is presumptive evidence only 
against the receiver that the goods were stolen, and he may controvert 
the fact. R. v. Dunn, 4 C. & P. 377 ; R. v. Smith, 1 Leach 288; McIn
tosh v. The Queen (1894), 23 S.C.R. 180. The conviction is presumptive 
evidence th t everything in the former proceeding was rightly and 
properly transacted. McIntosh v. The Queen, 23 S.C.R. 180, 189.

On a joint indictment of two persons, the one for the theft and the 
other for receiving, if the first pleads guilty to the theft, the court may 
require other evidence as against the receiver to prove the fact of the 
goods having been stolen ; R. v. Turner, 1 Lew in C.C. 119; which may 
be supplied by calling as a witness the co-defendant convicted on his 
own plea. See Can. Evidence Act, R.S.C. 1906, eh. 145, secs. 3 and 4, 
and R. v. Connors (1893), 3 Que. Q.B. 100, 5 ('an. Cr. Cas. 70.

The evidence of the thief was admissible against the receiver even 
before the Canada Evidence Act; R. v. Haslam, 2 Leach C.C. 467, sub-
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ject, however, to proper directions being given to the jury as to its 
weight if uncorroborated, it being the evidence of an accomplice. R. v. 
Robinson (1864), 4 F. & F. 43. The confession of the thief is not 
evidence against the receiver unless made in the presence of and con
curred in by the latter. R. v. Cox (1858), 1 F. & F. 90; R. v. Turner 
(1832), 1 Mood. 347.

Instructions to jury in coses of receiving]—When a prisoner is 
charged with receiving stolen goods, the jury should tie directed that, 
to justify a verdict of “guilty,” they must tie satisfied that the goods 
have been in the possession and under the control of the prisoner ; Reg. 
v. Wiley (1850), 2 Den. C.C. 37; R. v. Berger, 84 L.J.K.B. 541, 11 Cr. 
App. R. 72, or that he aided in concealing or disposing of the goods. 
Code sec. 402. The possession requisite may tie either an exclusive or 
a joint possession with the thief or with another person. Code sec. 402. 
The true test of receipt of the goods is control over them. R. v. Smith 
(1855), Dears. C.C. 494; Rex v. Gleed, 12 Cr. App. R. 32.

The jury should be directed clearly to the question of the identity 
of the goods found with those stolen. Rex v. Smith, 11 Cr. App. R. 19. 
The question whether defendant was in possession is for the jury and 
not for the judge. R. v. Leary (1913), 9 Cr. App. R. 85.

If there is evidence that it was found in defendant’s possession, the 
jury must lie carefully directed on the question whether he had any 
knowledge where it was. R. v. Higginbotham (1912), 8 Cr, App. R. 79.

The evidence of possession by the accused must be clear. R. v. 
Foreman, 9 Cr. App. R. 216.

The fact that the accused had been the tenant of the house to which 
the stolen property was brought and was under notice to quit but had 
already removed, may not be sufficient to raise any presumption against 
him, although one of the other parties concerned in the theft was his 
traveller and the other his lodger, where there was no proof that he 
had been in the house since the date of his removal prior to the rob
bery. R. v. Batty (1912), 7 Cr. App. R. 286.

When stolen goods are found in part of a house sub-let by the 
occupier, the alleged possession of the occupier must be strictly proved. 
R. v. Holmes, 11 Cr. App. R. 130.

The fact that stolen goods are bought at an undervalue is not con
clusive proof of guilty knowledge ; it should be left with the other facts 
to the jury. Rex v. Holmes, 11 Cr. App. R. 130.

Upon the trial of an indictment for receiving the onus always re
mains upon the prosecution. The judge, in directing the jury, should 
tell them that, upon the prosecution establishing that the person charged 
was in possession of goods recently stolen, they might, in the absence 
of any explanation by the accused of the way in which the goods came 
into his possession, which might reasonably lie true, convict the prisoner. 
R. v. Schama. 84 L.J.K.B. 396, 11 Cr. App. R. 45; R. v. Lum Man Bow, 
15 B.C.R. 22, 16 Can. Cr. Cas. 274; Desaulvièrs v. Hird, 15 Que. K.B. 
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394; K. v. Langme&d, 9 Cox C.C. 464; E. v. Theriault (1904), 11 B.C.B. 
117, 8 Can. Cr. Cas. 460; but that, if an explanation were given which 
the jury thought might reasonably be true, although they were not con
vinced of its truth, the prisoner was entitled to be acquitted, inasmuch 
as the Crown would have failed to discharge the duty cast upon it of 
satisfying the jury beyond reasonable doubt of the guilt of the accused. 
Bex v. Schama, and Bex v. Abramovitch, 84 L.J.K.B. 396, 11 Cr. App. 
1 If,. \i x xniMvx, II Ok a 1*1* K IM) K x BMfeflfc, (IMS) 87 
L.J.K.B. 732; B. v. Hamilton, (1918) 87 LJ.K.B. 734.

The jury should be expressly asked to consider whether the defend
ant's explanation of his possession of the goods soon after the theft of 
them is reasonable or not. B. v. Hampson, 11 Cr. App. B. 75.

An attempt to evade arrest should not be unduly insisted upon as 
evidence of guilt. B. v. Hampson, 11 Cr. App. B. 75.

The trifling value of the chattel in question may tie relevant to the 
accused's explanation. Bex v. Millington, 11 Cr. App. B. 86.

On a joint indictment of husband and wife for receiving stolen 
property the evidence of the guilty knowledge of each defendant must 
be carefully distinguished in the summing up. B. v. Pritchard (1913), 
9 Cr. App. B. 210; B. v. Bring (1857), 7 Cox C.C. 382, Dears, k B. 329.

If the court hearing an appeal thinks there was evidence from 
which the jury might infer guilty possession, it will not quash a con
viction, though there was not (as there should have been) a direction 
on the point to the jury. B. v. McQueen (1912), 8 Cr. App. B. 89; 
Code sec. 1019.

When the accused is tried upon two indictments by the same jury, 
care should tie taken in directing them that the latter charge is not 
affected tiy the former. Bex v. Brereton, 10 Cr. App. B. 201. Where 
the case was a simple one of receiving stolen goods and turned wholly 
on the facts which were such that the jury could not have found other
wise than a verdict of guilty, it is not error that the trial judge omitted 
with the jury's consent to sum up the case. B. v. Newman (1913), 
9 Cr. App. B. 134.

Aiding in concealing or disposing of the goods]—Sec. 402 provides, 
inter alia, that the act of receiving anything unlawfully obtained is 
complete as soon as the offender aids in concealing or disposing of it. 
This enlarges the scope of sec. 399 so as to include such cases. For this 
reason, the case of R. v. Watson [1916] 2 K.B. 385, 12 Cr. App. B. 62, 
85 L.J.K.B. 1142, does not apply.

Subsequent receiving by the thief]—There may be circumstances 
under which an accused may in respect of the same act properly be 
charged by different counts in one indictment both for theft and for 
receiving what in the other count he is alleged to have stolen. R. v. 
Kelly [1917] 1 W.W.R. 46 (Man.), but where only one offence has 
been committed he should be punished for one only, although found 
guilty on both counts. Kelly v. The King [1917] 1 W.W.R. 463, 27
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Can. Cr. Cas. 282, 54 8.C.B. 220, (in which the leaser offence wan 
selected as the basis of punishment).

It is only a receiving which is an act done in the commission of the 
principal offence that cannot be treated as a separate offence of unlaw 
fully receiving money or goods which have been stolen. B. v. Hodge, 
12 Man. B. 319; B. v. Kelly, 10 W.W.B. 1345 at 1353. But notwith
standing convictions for both offences it would seem that if they were 
involved in one continuous series of transactions, the penalty to be 
imposed would be restricted to that applicable to one offence. B. v. 
Kelly 11917] 1 W.W.B. 46, 27 Man. B. 105, 27 Can. Cr. Cub. 91 ; 
Kelly v. The King [1917] 1 W.W.B. 463, 54 8.C.B. 220, 27 Can. Cr. Cas. 
282, citing B. v. Norman [1915] 1 K.B. 341, and B. v. Lockett [1914], 
2 K.B. 720, 83 LJ.K.B. 1193.

Receiving from owner’s wife his property fraudulently luken by her 
on deserting]—Bee Code sec. 354.

Evidence of finding other stolen goods in possession of accused]- 
Code sec. 993.

Joint or separate trials of receivers]—Beceiv irs at different times 
or of different portions of the stolen property nay be tried together. 
Bee. 849. The receiver may also be indicted aiong with the thief ; or 
may be charged separately whether or not the thief has been indicted 
or is amenable to justice. Bee. 849. But separate trials may be 
ordered as to separate counts. Secs. 856-858.

On a joint indictment for receiving stolen property, the evidence of 
the guilty knowledge of each defendant must be carefully distinguished 
in the summing up. B. v. Pritchard, 9 Cr. App. B. 210, [1913] W.N. 
338; B. v. Bring (1857), Bears. & B. 329.

An unlawful receiving by both may appear from a preconcerted 
arrangement between them which would make the one a party to the 
acts of the other in his absence. B. v. Pritchard, supra; Code sec. 09.

When receiving complete]—Code sec. 402.
Compensation to bona fide purchaser out of money found on con

vict]—When any prisoner has been convicted, either summarily or 
otherwise, of any theft or other offence, including the stealing or unlaw
fully obtaining any property, and it appears to the court, by the evi
dence, that the prisoner sold such property or part of it to any person 
who had no knowledge that it was stolen or unlawfully obtained, and 
that money has been taken from the prisoner on his apprehension, the 
court may, on application of such purchaser and on restitution of the 
property to its owner, order that out of the money so taken from the 
prisoner, if it is his, a sum not exceeding the amount of the proceeds 
of the sale be delivered to such purchaser. Code sec. 1049.

Order for restitution or compensation to owner]—Code secs. 105V 
(restitution), 1048 (compensation).

Separate convictions against each for receiving parts of property 
stolen, allowed on joint charge of receiving all]—Code sec. 954.
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Joint indictment of several receivers talcing separate portions of 
goods stolen]—Code sec. 849.

Beceiver may be charged although thief not prosecuted]—Code sec. 
849.

Summary trial for unlawfully receiving “ stolen property ” of value 
not over $10]—Code secs. 773, 774.

Summary trial in other cases by magistrate with extended jurisdic
tion]—Code sec. 777.

Summary trial under North-West Territories Aot]—For special pro
visions as to trial, see N.W.T. Act, B.S.C., ch. 62, secs. 37-55.

Yukon Territory]—Summary trial for receiving stolen property, see 
the Yukon Act, R.S.C., ch. 63, sec. 65.

Prior acquittal of the theft]—The acquittal for the theft does not 
support a plea of autrefois acquit to an indictment for receiving. R. v. 
Groulx, 18 Que. K.B. 118, 15 Can. Cr. Cas. 20.

Receiving stolen mall matter.
400. Every one is guilty of an indictable offence and liable 

to five years’ imprisonment who receives or retains in his posses
sion, any post letter or post letter bag, or any chattel, money or 
valuable security, parcel or other thing, the stealing whereof is 
hereby declared to be an indictable offence, knowing the same 
to have been stolen.

Origin]—Sec. 315, Code of 1892; the Post Office Act, R.6.C. 1886, 
ch. 35, sec. 84.

“ Any chatteletc.]—This section is taken from the “ Post Office 
Act ” and the opinion is submitted that the words “ any chattel, etc., the 
stealing whereof is hereby declared to be an indictable offence,” have 
reference only to the postal offences now dealt with by the Code.

The use of the word “hereby” has resulted from a transposition 
of an entire clause from the Post Office Act, R.S.C. 1886, ch. 35, sec. 84, 
a reference to which was subjoined to the corresponding section of the 
original Code of which the present Code is a revision only. See Code of 
1892, 55-56 Viet., Can., ch. 29, sec. 315. The reference in the second Code 
to the original section of the first Code and in that to the section of the 
Post Office Act, seem to make it clear that only offences under the postal 
laws were in contemplation. While it remained a part of the Post Office 
Act its meaning was well defined notwithstanding the use of such general 
terms as “ post letter or any chattel, etc., the stealing whereof is hereby 
declared to be” a felony or (since the Code) an indictable offence, 
The question has arisen whether the transposition of this clause into 
the Code enlarges the effect of the transposed word " hereby ” so as to 
include in the penalty of sec. 400 the stealing of any article the theft 
of which is made indictable by the Code in terms under which specific 
articles are described or named. That it should at least be limited to 
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articles of the class last-mentioned is supported by a decision in Mani
toba in which it was held unnecessary to decide whether or not it 
should be further limited to crimes of theft so declared by sections now 
incorporated in the Code, but taken from the Post Office Act of 1886. 
R. v. Nimchonok (1916), 9 W.W.R 598, 25 Man. R. 766, 25 Can. Cr. 
Oh il

Many of the penal clauses of the former Post Office Act have now 
been incorporated in the Code and the present sec. 400 would apply, it 
is submitted, to those sections of the Code so derived W'hich deal with 
the stealing of postal matter.

Place of offence for prosecution of postal offences]—Code sec. 584, 
sub-sec. («).

Postal offences generally]—See Code secs. 3, 209, 265, 364, 365, 366, 
400, 407, 449, 451, 510d, 516, 538, 867, 869, and the Post Office Act, 
R.8.C. 1906, ch. 66.

Second offences]—See secs. 465, 757, 851, 963, 964, 982.

Receiving property obtained by offence punishable on summary 
conviction.

401. Every one who receives or retains in his possession 
anything, knowing the same to have been unlawfully obtained, 
the stealing of which is punishable on summary conviction, either 
for every offence, or for the first and second offence only, is 
guilty of an offence and liable on summary conviction, for every 
first, second or subsequent offence of receiving, to the same 
punishment as if he were guilty of a first, second or subsequent 
offence of stealing the same.

Origin]—Code aec. 316; R.S.C. 1886, ch. 164, sec. 84.
Exception when legal title acquired after theft]—See sec. 403.
Receiving after restoration to owner]—See sec. 403.
When receiving is complete]—See sec. 402.
Receiving in cases of minor theft punishable on summary convic

tion]—This section (401) applies only to the few classes of cases in 
which provision is made for summary conviction for the theft itself. 
The offence of receiving is generally an indictable one under sec. 399, as 
is the offence of theft.

The punishment on a summary conviction for receiving is limited by 
see. 401 in like manner as for the principal offence. R. v. Frizell, 22 
Can. Cr. Cas. 214, 15 D.L.R. 674, 5 O.W.N. 801, 25 O.W.R. 697.

As to summary conviction in certain minor classes of theft, see Code 
secs. 370, dogs and domestic animals ; 374, shrubs, trees, etc. ; 375, gar
den produce ; 376, cultivated plants not in garden ; 377, fences and 
gates ; 385, images, etc. at Indian graves ; 393, killing or injuring 
pigeons.
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" Knowing the name to have been unlawfully obtained ”]—Compare 
see. 899; and bop see. 993 (evidence of property previously stolen) ; and 
sec. 994 (proof of previous conviction) as evidence of guilty knowledge.

Theft of trees, etc.]—Nummary conviction for first and second 
offences, indictment for third; see sec. ,‘t74.

Theft of plants, etc., from garden]—Nummary conviction for first 
offence, indictment for second ; see sec. 375.

Theft of growing plants, etc., otherwise than from garden]—Sum
mary conviction for all offences ; sec sec. 376.

Theft of fences or gates]—Nummary conviction ; see sec. 377.
Possessing trees, etc., without being able to account]—See sec. 395.
Summary conviction when joint offenders]—See sec. 728.
First offenders on summary conviction]—Code sec. 729.

When receiving Is complete.

402. The act of receiving anything unlawfully obtained is 
complete as soon as the offender has, either exclusively or jointly 
with the thief or any other person, possession of or control over 
such thing, or aids in concealing or disposing of it.

Origin)—Code of 1892, sec. 317.
Receiving stolen property generally]—Code sec. 399.
Receiving property obtained by indictable offenoe]—Code sec. 399.
Exception when legal title acquired after theft]—See sec. 403.
Receiving property obtained by a “ summary oonviction” offenoe]— 

Code sec. 401.
Receiving stolen property brought into Canada]—Code secs. 398, 399.

Receiving after restoration to owner.

403. When the thing unlawfully obtained has been restored 
to the owner, or when a legal title to the thing so obtained has 
l>een acquired by any person, a subsequent receiving thereof shall 
not be an offence although the receiver may know that the thing 
had been previously unlawfully obtained.

Origin]—Code of 1892, see. 318.
Unlawful receiving]—Code secs. 399, 402, 400 (postal offences), 401 

(summary conviction offences).
Receiving after legal title has passed from owner]—Secs. 399 and 

401 deal with the offence of receiving with knowledge anything which 
was obtained by the commission of a criminal offence; and sec. 403 is 
a declaration in effect that if the crime were such that title passed to 
Hie culprit, then the receiving from him afterwards is excepted from 
the penalty although the receiver knew the goods or money had been
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obtained unlawfully by means of the offence. As regards the common 
law offence of larceny, the theory of English jurisprudence was that 
the property in the goods, or, in the words of sec. 403, the “ legal title 
to the thing so obtained," either did not pass to the thief, or that on his 
conviction it reverted to the true owner with a possible exception that 
the thief might have conferred a good title by a sale in market overt. 
Subject to the exceptions of sec. 403, the offence of receiving or 
retaining applies to offences " punishable under indictment ” ; Code sec. 
399; and to certain minor offences referred to in sec. 401 punishable 
on summary conviction. Many of these offences are statutory and not 
common law offences and the Code definition of theft extends to offences 
which were not larceny at common law. Indirectly the legal title may 
t>e disposed of by the order of the criminal court under the statutory 
power to order restitution under Code sec. 1050; but that power is 
restricted so as not to apply to the case of the prosecution of any 
factor, agent, trustee, etc. for statutory theft from the principal (Code
secs. 358, 390). And in other cases if it appears before a restitûtion
order has been made by the criminal court that the stolen property
had been transferred to an innocent purchaser for value who had
" acquired a lawful title thereto,” the court is not to order restitution 
of such property. The court might also award restitution although 
the person indicted was not convicted, if the jury declared, or the court 
trying the case without a jury found, that the property which the 
accused was charged with stealing or with knowingly receiving, belongs 
to the prosecutor (or the witness for the prosecution) and that he was 
unlawfully deprived of it by such offence. Code sec. 1050, sub-sec. (3). 
There is also statutory provision for awarding compensation against 
the person convicted of any indictable offence ** by way of satisfaction 
or compensation for any loss of property suffered by the applicant 
through or by means of the offence”; and the amount awarded is to 
be deemed a judgment debt. Code sec. 1048. Such an order possibly 
may have an effect on the passing of the legal title. Then sec. 1049 
enables the court trying a case of “ theft or other offence, including 
the stealing or unlawfully obtaining any property ” to give compensa
tion out of money taken from the prisoner on his arrest, to a purchaser 
without notice if he applies for same and makes restitution of the 
property “ to its owner.”

Subject to the provisions of the Code and of the dispositions which 
may be brought within the scope of the criminal law and so supersede 
provincial enactments, the question of the right of property in the 
goods obtained by means of a crime is to be disposed of by reference 
to the provincial law. See the Sales of Goods Acts of various provinces. 
A distinction is commonly made by provincial law between a mere 
change of possession by a theft which would have been larceny at 
common law, and a charge of possession on obtaining goods by false 
pretenses in which the owner voluntarily gives up the goods to the per-
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son guilty of the false pretense. The distinction was not made in 
England on the enactment of the Larceny Act, 1861, Imp., 24-25 Viet., 
ch. 96, sec. 100; Bentley v. Vilmont (1887), 57 L.J.Q.B. 18, 12 A.C. 
471; B. v. Central Criminal Court, 18 Q.B.D. 314, 16 Cox C.C. 196; B. v. 
Villensky (18921 2 Q.B. 597, hut the omission was corrected by the 
later Bale of Good* Act, 1893, Imp. 56 57 Viet., ch. 71, sec. 24. 8ee 
Howe v. Schroeder (1905), 1 W.L.R. 174 (Y.T.), as to owner following 
proceeds of stolen goods. Kec. 1050, as to restitution orders, does not 
extend to the offence under see. 405, of obtaining money under false 
pretenses.

Faine Fretenses.

Definition of false pretense. Exaggeration. Question of faet.

404. A false pretense is a representation, either by words or 
otherwise, of a matter of faet either present or past, which repre
sentation is known to the person making it to be false, and which 
is made with a fraudulent intent to induce the person to whom 
it is made to act upon such representation.

2. Exaggerated commendation or depreciation of the quality 
of any thing is not a false pretense, unless it is carried to such an 
extent as to amount to a fraudulent misrepresentation of fact.#

3. It is a question of fact whether such commendation or depre
ciation does or dues not amount to a fraudulent misrepresenta
tion of fact.

Origin]—Sec. 358, Code of 1892.
“ Representation of a matter of fact either past or present "]—A 

mere lie, told with intent to defraud, and having reference to the future, 
is not treated as n crime. A lie, alleging the existence of some fact 
which does not exist, is regarded as a crime, if property is obtained 
by it. Stephen's Dig. Crim. Law, p. 161 ; Alderson v. Mnddison, 5 Ex. D. 
MS; R. v. Store, M xsk SSI, • 0* Or. Ok. m

To render a defendant liable, his false representations must have 
been with regard to a past or existing matter, not to a future under
taking as that he will pay for goods on a certain day. Mott v. Milne, 
31 N.S.R. 372; Regina v. Bertles, 13 U.C.C.P. 607; but there may be 
a representation by conduct or otherwise of a present ability to pay 
which would be a pretense within sec. 404. That which is in form a 
promise may be, in another aspect, a representation. Clydesdale Bank v. 
Baton [1896] A.C. 394, per Lord Herschell.

The false pretence must be a false representation, express or implied, 
as to the past or present existence of some fact; a mere promise as to 
future conduct, or representations as to future expectations are not 
sufficient. R. v. Woodman, 14 Cox C.C. 179. For instance, the giving
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a cheque in exchange for goods is ordinarily a representation that the 
drawer has an account at the bank on which the cheque is drawn, and 
that that account is in such condition that in the ordinary course of 
events the cheque will be met. If the drawer knows that these condi
tions do not exist the giving of the cheque is in law a false pretence. 
But representations of future expectations, unless they are represents 
tions of existing facts, do not constitute a false pretence, and obtaining 
goods on credit by means of such representations is not obtaining goods 
by false pretences. The false pretense may be made in any way, either 
by words, by writing, by conduct or by acts. R. v. Letang, 2 Can. Cr. 

— Cas. 505 ; 29 O.L.R. 56. It is no excuse to say that a person of common

I
 prudence could easily have found out the pretense was untrue, nor to 
say the existence of the alleged fact was impossible, or that it was 
intended to make compensation for the goods in the future. R. v. 
Martel (1816), 27 Can. Cr. Cas. 316 (Que.).

The giving of a post-dated cheque does not alone involve a repre
sentation that there are funds presently available, but a promise to have 
sufficient funds on the future date specified to the credit of the drawer 
and is not a representation of a fact past or present within sec. 404. 
R. v. Richard (1906), 11 Can. Cr. Cas. 279 (Que.).

In Reg. v. Cooper, 13 Cox C.C. 617, 46 L.J.M.C. 219, the accused 
was charged with falsely pretending that he was a dealer in potatoes, 
and as such dealer, in a large way of business and in a position to do 
a good trade in potatoes and able to pay for large quantities of potatoes, 
as and when the same might l>c delivered to him. The only evidence 
thereof was a letter from the prisoner to the prosecutor, reasonably 
conveying to the mind the construction put upon it in the indictment. 
Lord Coleridge, C.J., is reported (at p. 620) as follows:—

“ The question for the court, as I understand the case, is whether 
there was evidence upon which the false pretences alleged in the indict
ment could fairly be sustained.”

M It was a question for the jury whether the false pretences alleged 
did or did not reasonably arise from the letter. The true principle 
applicable to this case was well enunciated by Blackburn, J., during 
the course of the argument in Reg. v. Giles, 10 Cox C.C. 44: 'It is not 

• requisite that the false pretence should be made in express words, if 
the idea is conveyed.’ ”

Denman, J., at p. 622, said:—
“ In Reg. v. Giles, 10 Cox C.C. 44, the prisoner pretended that she 

had power to bring the prosecutrix’s husband back, and that was held 
to be a statement of fact. That warrants us in holding that where a 
man is not in a position to do what he professes he will do at a given 
time, he is making a false statement of fact. The indictment charges 
that the prisoner falsely pretended that he then was able to pay for 
large quantities of potatoes as and when the same might be delivered 
to him, and that pretence, I think, is proved by the letter.”
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And Pollock, B. (Bj v. Cooper, 18 Cox C.C. 617, 622), said:—
" Having heard the whole of the argument, 1 have come to the con

clusion that the conviction should be affirmed. It is not sufficient for 
the prisoner to show that the letter might bear another meaning, if it is 
reasonably capable of liearing the meaning imputed to it in the indict
ment. It is the duty of the prisoner to show by special circumstances 
that it bore the construction he contends for. I think that the false 
pretenses charged may be fairly inferred from the letter, and that the 
conviction should be affirmed."

In the case of Edgington v. Fitzmaurice, L.R. 29 Ch.D. 459, at 485,* 
Bowen, L.J., is reported as follows:—

“ There must be a misstatement of an existing fact, but the state 
of a man’s mind is as much a fact as the state of his digestion. It is 
true it is very difficult to prove what the state of a man’s mind at a 
particular time is, but if it can be ascertained it is as much a fact as 
anything else. A misrepresentation as to the state of a man’s mind is, 
therefore, a misstatement of fact.’’

A misrepreseiftation that lands submitted for a mortgage loan had 
a building on it will found a false pretence charge if the pretense was 
relied upon. R. v. Huppel, 21 U.C.Q.B. 281 (Ont.).

False pretense through innocent agent]—The fraud may be com
mitted through the instrumentality of an innocent agent, in which case 
the principal is liable although he was not present when the agent made 
the representation in accordance with his -principal’s orders and which 
was intended to perpetrate the fraud. R. v. Garten (1915), 29 O.L.R.

. OjC. Mi.
False pretense by conduct]—A charge of obtaining money by false 

pretenses may be founded upon conduct apart from any express words. 
The question must always lie what was intended to lie conveyed by the 
words, acts, conduct, or even silence, of the person said to have made the 
false pretense. R. v. Leverton [1917] 2 W.W.R. 584,588,11 Alta. L.R. 355,*e 
28 Can. Cr. Cas. « WWWA, 7 C A P. 9Mf B x Owptr, 4ti"
L.J.M.O. 219.

The false pretense may lie by acts, that is, by *' words or otherwise":* 
sec. 404; Regina v. Bull (1877), 13 Cox C.C. 608, and Regina v. Murphy 
(1876), 13 Cox C.C. 298; R. v. Garten (1913), 29 O.L.R. 56, 60.

So, handing over cheques which the accused knew to lie worthless, 
after his account had lieen closed, in exchange for bonds delivered to 
him on the faith of the cheques, is a misrepresentation by conduct. 
State of New York v. Israelowitz (1917), 29 Can. Cr. Cas. 623, 628 
(B.C.). A person tendering to another a promissory note of a third 
party in exchange for goods, is to be taken to affirm that the note has 
not, to his knowledge, been paid, either wholly or to such an extent as 
almost to destroy its value. R. v. Davis, 18 U.C.Q.B. 180 (Ont.).

There may be a false pretense in the accused misrepresenting that 
he was farming in a large way, and obtaining seed grain much in
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excess of his farm requirements with the intention of selling the unused 
surplus. R. v, Holderman (1914), 7 W.W.R. 729, 734, 7 Bask. L.R. 279, 
23 Can. Or. Gas. 369, 30 W.L.R. 82; Edgington v. Fitunaurioe, 55 LJ. 
Ch. 650.

In Reg. v. Cooper, 46 L.J.M.C. 219, 26 W.R. 696, 2 Q.B.D. 510, the 
prisoner, who was a mere huckster, wrote a letter to the prosecutor 
ordering from him two railway-truckloads of potatoes “ as samples,” 
and expressing a hope that the quality would be good, as then a good 
trade would follow for both of them. The Court for Crown Cases 
Reserved held that this letter might reasonably be construed as con
taining a representation that the writer was a dealer in potatoes in a 
large way of business, and that it was a question for the jury whether 
he intended the prosecutor to put this meaning upon the letter.

In R. v. King 11897] 1 (J.B. 214, 18 Cox C.C. 447, the prisoner was 
convicted of having obtained certain churns by false pretences as to 
his position and business. He had written a letter to the prosecutor 
containing these words:—"The two six-gallon milk churns in order do 
not require name on them, as they are only required for home use.” 
This letter was produced in evidence by the prosecutor, and he was 
thereupon asked what opinion lie had formed from the letter as to 
the position and occupation of the accused. The question was objected 
to by counsel for the defence, but was allowed, and the answer was to 
the effect that the prosecutor inferred from the letter that the writer 
was cither a farmer or a dairyman. The prisoner was convicted, subject 
to the case stated as to the admissibility of this question and answer.

The objection was based on the ground that the witness was being 
asked to construe a written document, which was a question of law for 
the court, and not a question of fact. The court, however, held that 
the question was admissible, not as to whether the latter was capable 
of bearing the meaning put upon it, but for the purpose of showing 
whether the prosecutor believed the statement made. Hawkins, J., 
pointed out that in a charge for obtaining goods by false pretences it 
must be proved (1) that a false pretence was made, (2) that the prose
cutor believed the pretence, and (3) that the goods were obtained by 
means of the pretence; and he held that the only way to find out 
whether the prosecutor believed the pretence in the letter was to ask 
his opinion of the letter. R. v. King, supra.

When in an indictment for obtaining by false pretences, one of the 
pretences alleged was that defendant was carrying on a genuine business 
in buying and selling pigs, the mere fact that he did not keep any pigs 
in his own possession nor hold an option of purchase, does not establish 
falsity of his advertisement offering pigs for sale where he was in 
the habit of having deliveries made direct by the breeders. If it were 
open to the jury to find that the advertisement meant that he was 
ready to supply pigs of the description advertised although not in his 
possession or control, the practical withdrawal of that view in the
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charge to the jury will be a ground for quashing the conviction. R. v. 
Jakeman (1814), 10 Cr. App. R. 38.

On a charge of obtaining goods by false pretences by giving a bill 
of exchange due in seven weeks where some of the averments made 
were that the accused professed to be a man of financial strength and 
able in due time to meet the bill, it was held to be proper to admit in 
evidence for the prosecution the bank account of the accused and proof 
of the number of cheques on it being dishonored during the time of 
the transaction. R. v. Fryer (1812), 7 Cr. App. R. 183.

Where the prisoner was charged with having obtained goods by 
false pretences and the false pretence alleged in the indictment was that 
he had pretended that he was carrying on a genuine and bona fide busi
ness as a manufacturer’s agent and merchant, it was held that receipts 
sworn to by the prisoner as having been given to him as acknowledg
ments of payments for goods purchased by him other than those the 
subject of the charge, and entries in his bank pass-books showing pay
ments made by him for goods supplied to him, were admissible as evi
dence on his behalf that he was in fact carrying on a genuine and bona 
fide business. Rex v. Sugar [1814] 3 K.B. 1112, 10 Cr. App. R. 278.

In R. v. Létang (1899), 2 Can. Cr. Cas. 505, (Que.), a debtor had 
made a judicial abandonment for the benefit of his creditors whereby 
his property became vested in another, and, knowing that he was no 
longer entitled to receive the rent, he presented himself afterwards as 
the landlord to a tenant of the property and received the rent as he had 
formerly been accustomed to do. It was held that he was properly 
found guilty of a false pretence by his acts and conduct.

An ordinary trader does not by the mere fact that he keeps his 
doors open for business represent that he is at the moment solvent.
1 v ftefcsr, M Jf. sn

It is open to a jury to find that a trade name has been asfckmcd 
with intent to defraud. R. v. Whitmore (1914), 10 Cr. App. R. 204.

If there is evidence of two persons acting together and one assents 
to a false representation made by the other as an inducement to a 
contract, such assent may amount to a false pretence by conduct. R. v. 
Orosvenor (1914), 10 Cr. App. R. 404; R. v. Cadden, 4 Terr.'L.R. 304,
5 Can. Cr. Cas. 45.

Continuance of the pretense as an inducing cause]—How long a false 
pretense once made continues to operate, if goods arc obtained, is a 
question for the jury. R. v. Moreton, 8 Cr. App. R. 214, 109 L.T. 417. • •

The false pretence alleged in a Nova Scotia case was by represent
ing himself to be the owner of a vessel, whereas at the time he had 
transferred ownership to another person who had again trans
ferred to defendant’s wife. The representation to the prose
cutor that he was owner was made some three or four months 
before and was by appending the style “ Owner ” to his signature to
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a letter in relation to another matter. It was held that the pretense 
was too remote to warrant a conviction. R. v. Harty, 31 N.8.R. 272, 
2 Can. Cr. Cas. 103; and see R. v. Brady, 20 U.C.Q.B. 13 (Ont.).

A foreman of works on roads had certified to the inspector A. that 
certain persons had worked under him and were entitled to pay. He 
also produced orders for this pay purporting to be signed by those 
persons, but which in fact were not genuine. The inspector A. delivered 
the money to D., his agent, with instructions to pay it to the defendant 
if satisfied of the genuineness of the orders. On an indictment for 
obtaining money under false pretenses from D. the defendant was 
found guilty, and the conviction was upheld on a case reserved. R. v. 
Cameron, 23 N.8.R. 150.

Where on an athletic sport competition one of the competitors per 
sonates another party for the purpose of securing a good handicap, and 
falsely declares that he had never won a prise for a similar contest, the 
object of obtaining the prize is not too remote from the false repre
sentation. R. v. Button [1900] 2 Q.B. 597, disapproving R. v. Lamer, 
14 Cox C.C, 497.

Obtaining things by false pretenses]—Code sec. 405.
Obtaining credit under false pretenses or by means of fraud]—Code 

sec. 405a.
Obtaining signature to valuable security by false pretenses]—Code

sec. 406.
Fraud in obtaining hoUl accommodation; frauds on restaurants, 

lodging-houses or boarding-houses]—Code sec. 407b.
Fraud in advertisements to promote sales]—Code sec. 406a.
Fraudulent financial report as basis of credit]—Code sec. 407a.

Obtaining by false pretense.
405. Every one is guilty of an indictable offence and liable 

to three years* imprisonment who, with intent to defraud, by 
any false pretense, either directly or through the medium of any 
contract obtained by such false pretense, obtains anything capable 
of being stolen, or procures anything capable of being stolen to 
be delivered to any other person than himself.

Origin]—Sec. 359, Code of 1892, R.8.C. 1886, ch. 164, sec. 77.
Obtains anything capable of being stolen]—See Code secs. 344-357.
If the owner intended to part with the property and consented to 

the property and possession going to the defendant, the offence was not 
theft but obtaining the article by false pretenses. R. v. Illsley (No. 1) 
?9 Can. Cr. Caa. 105 (N.8.).

It must appear that the prosecutor had been induced to part with 
some property right and not merely the possession of the goods. R. v. 
Nowe, 36 N.8.R. 531, 8 Can. Cr. Cas. 441; and see Code sec. 347 (defini
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t ion of theft) ; K. v. Haines, 42 U.C.Q.B. 208 ; R. v. Middleton, L.R. 2
C.C.R. 38.

The charge may be founded on the fact of the accused having ob
tained by his false pretence the difference between the prices under 
two tenders, where it was open to the jury to infer that it was by 
reason of the false representations that the additional sum was paid 
which the accused received, and that his intention in making the repre
sentations was to obtain the money for his own lieneflt, or, in other 
words, to defraud his employers of the money. R. v. Levert on [1917]
1 vv w R MA, 11 Alta. LB. MS, M Om. Or. ('as. SI.

On a charge of obtaining money by false pretences, the question 
whether evidence as to the value of the property, in respect of which 
false pretences are made, is or is not material to the charge must be 
decided according to the circumstances of each case; the general test| 
to be applied is whether the prosecutor was induced by deceit to act 
to his injury. Rex v. Newton, 9 Or. App. R. 146; 23 Cox C.C. 609.

When any valuable thing is obtained by false pretences, prima facie 
there is an intent to defraud. Rex v. Hammerson, 10 Or. App. R. 121.

Obtaining by false pretenses the return of an overdue promissory 
note made by the accused himself is included. Abeles v. The King 
(1915), 24 Que. K.B. 260, 24 Can. Cr. Cas. 308.

To obtain goods in exchange for a cheque on a cash sale falsely 
representing that funds are available is to obtain goods, not credit, by 
false pretenses. R. v. Cosnett (1901), 20 Cox C.C. 6. And the same 
result will follow if the funds in bank were not intended to be available 
but were immediately after the transaction fraudulently withdrawn so 
that the cheque should be dishonored while the drawer appropriated 
the goods and re-sold them for his own lienefit. R. v. Garten (1913), 29 
O.L.R. 56, 22 Can. Cr. Cas. 21, 13 D.L.R. 642; R. v. Jones [1898] 1 Q.B. 
119, 123; R. v. Garrett, 6 Cox C.C. 260; R. v. Hazelton L.R. 2 C.C.R. 
134, 13 Cox C.C. 1. Query whether the same circumstances might not 
support a charge of theft of the goods as a larceny by trick. See note 
to sec. 347 ; R. v. Middleton, L.R. 2 C.C.R. 38.

In a New Brunswick east» the prisoner wrote to the prosecutor to 
induce him to buy counterfeit bank notes. The prosecutor, in order to 
entrap the prisoner and bring him to justice, pretended to assent to 
the scheme, arranging a meeting place of which he informed the police, 
and had them placed in position to arrest the prisoner at a signal from 
the prosecutor. At such meeting the prisoner produced a box which 
he said contained counterfeit bank notes, which he agreed to sell the 
prosecutor on payment of a sum agreed upon. The prisoner gave a box 
which he pretended to be the one containing the notes to the prosecutor 
who then gave the prisoner $50 and a watch as security for the balance 
which he agreed to pay. The prosecutor immediately gave the signal 
to the police and seized the prisoner and held him until they arrested 
him and took the money and watch from him. On examining the box 
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given the prosecutor it was ascertained that he had not given him the 
one containing the notes as he pretended, but a similar one containing 
waste paper. The box containing the notes was found on the prisoner's 
person. It was clear and undisputed that the motive of the prosecutor 
in parting with the possession of the money and the watch, as he had 
done, was to entrap the prisoner. The prisoner was found guilty of 
obtaining the money and w itch of the prosecutor by false pretence of 
giving him the counterfeit notes, which he did not give. It was held 
by the majority of the court of six judges that the prisoner was rightly 
found guilty, and that the conviction should l>e affirmed. R. v. Corey, 
22 N.B.R. 543.

Obtaining goods, etc., by false pretenses]—False pretences, before 
the enactment of the Criminal Code, was only a misdemeanour. By the 
Code the offender is made liable to imprisonment for three years. It 
is a serious offence against, the public, and although a person who has 
parted with his money or property by moans of a false pretence to him 
or other fraud practised upon him, or by reason of theft, is entitled to 
take his own property if offered to him, he is not permitted lo screen 
the offender by an agreement not to prosecute or to drop a prosecution 
already entered upon. Morgan v. McFee, 18 O.L.R. 30, 14 Can. Cr. Cas. 
308.

Where the false pretense is made in one jurisdiction and the goods 
are obtained on the faith of it in another jurisdiction, the latter is the 
place of the offence. R. v. Ellis [1899] 1 Q.B. 230; R. v. Cooke 1 F. & F 
(14; R. v. Holmes, 15 Cox C.C. 343.

In order to establish the offence of obtaining money by false pre
tences it is necessary to prove what was laid down bv Buckley, J., in 
re London and Globe Finance Corporation [1903] 1 Ch. 728. He said: 
“To-deceive is, I apprehend, to induce a man to lielieve that a thing is 
true which is false, and which the person practising the deceit knows 
or believes to be false. To defraud is to deprive by deceit ; it is ‘ by 
deceit’ to induce a man to act to his injury.” R. v. Bennett (1913), 

r 9 Cr. App. R. 146, at 154.
Although it was cheques which the accused directly received ami 

not money, yet if he obtained the iponey througn the cheques which 
went through the bank, the false pretense charge may be laid in respect 
either of the money itself or of the cheques. Kelly v. The King [1917], 
1 W.W.R. 463, 54 8.C.R. 220, 27 Can. Cr. Cas. 282; R. v. Kelly [19171 
1 W.W.R. 46, 27 Man. R. 105; R. v. Kelly, 10 W.W.R. 1345; R. v. Lever 
ton [1917] 2 W.W.R. 584, 590, 11 Alta. L.R. 355, 28 Can. Cr. Cas. 61.

A person who does not otherwise make a false representation him 
self, but who is present when it is made, knows it to lie false, ami 
shares in the proceeds obtained by such false pretense, is guilty of 
obtaining such sum of money by false pretences. R. v. Cadden, 4 Terr 
L.R. 304, 5 Can. Cr. Cas. 45; and see Code secs. 69-71 as to accessories 
to a crime.
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Details of falhe pretence or fraud not essential to indictment]—See 
secs. 863 and 864 ; but see also secs. 853, 855, 859, 860, as to stating 
the offence and the ordering of particulars.

“ Or through the medium of any oontraot "J—The insertion of these 
words was probably due to the doubts raised in the English case of 
R. v. Gardner, 25 L.J.M.C, 100, which has since been explained in R. v. 
Moreton (1913), 8 Cr. App. R. 214, as having been decided on the 
ground that there was no continuing false pretense. The offence may 
lie committed by the pretense of a contract fraudulent in fact and 
which induced the giving of the promissory note or other subject-matter 
of the charge. R. v. Daigle, 23 Can. Cr. Cas. 92, 18 D.L.R. 56 (Que.)
(pretended stock subscription) ; R. v. Provost (1918), 29 Can. Cr. Cas.
247 (Que.) (pretended sale of motor-car).

The fact that the goods are obtained under a contract docs not 
make the goods so obtained goods not obtained by a false pretence, if 
the false pretence is a continuing one and operates on the mind of the 
|K*rson supplying the goods. R. v. Moreton (1913), 8 Cr. App. R. 214*e * 
at p. 217; R. v. Martin, L.R. 1 C.C.R. 56, 36 L.J.M.C. 20; R. v. Ken rick,' • 
5 Q.B. 49. 12 L.J.M.C. 135 ; R. v. Abbott, 1 Den. C.C. 273, 2 C. & K.. * 
630; R. v. Rymal, 17 Ont. R. 227; R. v. Hope, 17 Ont. R. 463.

‘ If the basis of a charge is false pretence, and that false pretence is 
contained in a written document, the document itself must be produced 
unless a foundation be laid for secondary evidence to make out a prima 
facie case. Be Johnston, 13 B.C.R. 209, 12 Can. Cr. Cas. 559.

“ With intent to defraud ”]—There may be an intent to defraud 
although the prosecutor got something which was of real value for his 
money. Where money is obtained by pretences that are false, there is, 
prima facie, an intent to defraud, although this presumption may be 
displaced. R. v. Hammerson (1914), 10 Cr. App. R. 121. '

A postmaster transmitted to defendant several post-office orders, 
which defendant, in connivance with him, presented and got cashed. 
The orders were fraudulently issued, as no moneys had lieen received 
by the postmaster for transmission to the defendant, and frauds to a 
large extent had been thus committed. Defendant might properly have 
l>een convicted of having obtained the money by false pretences. R. v. 
Dessauer, 21 U.C.Q.B. 231; and see sec. 399 (receiving) and sec 359 (c)
(theft by government employee).

In R. v. Lee, 23 U.C.Q.B. 340, the prisoner sold a mare to B, taking 
his notes for purchase money, one of which was for $25, and a chattel 
mortgage on a mare as collateral security. After this note had matured 
he threatened to sue, and B. got one R. to pay the money, the prisoner 
promising to get the notes from a lawyer’s office, where he said they 
were, and give them up next morning. This note, however, had been 
sold by the prisoner some time before to another person, who after
wards sued B. upon it, and obtained judgtpent. It was held that the
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prisoner was properly convicted of obtaining the $25 by false pretences.
B ' Lm . 1 : ÜJCQ B M

An intent to defraud may l»e inferred from «the wilful use of a forged 
instrument to support a genuine claim. Bex v. Hopley, 11 Cr. App. R. 
248; R. v. Cameron, 23 N.S.R. 150. Representations as to solvency may 
be shown to be false by proving insolvency a short time afterwards.
B. ' Bsf «i i KM), « On Oi Om

The doctrines of commercial agency do not apply to prevent the 
operation of the criminal law. So where one Clark, a policy holder of 
a fire insurance company, conspired with Howse, their local agent, to 
defraud the company and handed to Howse for transmission to the 
company an unfounded proof of claim for pretended losses by fire, and 
obtained the money through Howse from the company, it was held that 
the knowledge of Howse of the falsity of the pretence could not be 
imputed as the knowledge of the company so as to affect the criminality 
of Clark. B. v, Clark (1892), 2 B.C.R. 191.

If the money is parted with from a desire to secure the conviction of 
the prisoner there is no obtaining by false pretences. R. v. Mills (1857), 
Dhm A B m, M I. .1 M 1 71'. B. v. OmmB, m UJCjQM. Ilf. Tba 
false pretense must have been the inducing cause to the defrauded party 
to part with his property. Ibid.

But the false pretense may have been the inducing cause although a 
trap had been laid for the arrest of the accused on his obtaining the 
money and the person parting with the money would consequently be 
assured of getting it back if it turned out that the pretense was false. 
R. v. Corey, 22 N.B.R. 543.

Similar criminal acts as proof of intent]—It does not tend to prove 
a man guilty of a particular crime to show that he is the kind of man 
who would commit a crime or that he is generally disposed to crime 
and even to a particular crime, but, in false pretences and sundry 
species of frauds, evidence is admissible in proving guilty knowledge 
or intent or system or in rebutting an appearance of innocence which, 
unexplained, the facts might wear. Thompson v. Director of Public 
Prosecutions [1918] A.C. 221, 13 Cr. App. R. 61, 87 L.J.K.B. 478, 484; 
compare Brunet v. The King (1918), 57 S.C.R. 83. The evidence 
is then admissible notwithstanding its general character is to show that 
the accused had in him the makings of a criminal. Thompson v. Direr 
tor, etc., supra. And there must be a connection (nexus) between the 
former offences and the offence which is the subject of trial. Thompson 
v. Dim-tor. «tab 11D1 s | \ r flHf ]:: < , AR til, k? L .J K It 17s. 
affirming R. v. Thompson [1917] 2 K.B. 630; R. v. Fisher [1910] 1 K.B. 
149; Rivet v. The King, 24 Que. K.B. 559, 25 Can. Cr. Cas. 235 : The 
remoteness in time at which prior similar acts would be excluded must 
vary largely with the particular facts. R. v. Wilkes, 10 Cr. App. R. 
16; compare Brunet v. The King (1918), 57 S.C.R. 83.

The general rule is that .the evidence tendered must be relevant to
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the charge for which the accused is being tried. Brunet v. The King 
(1918), 57 8.C.R. 83; Thiel v. The Queen (1882), 7 8.C.R. 397; Thomp
son v. Director, etc., supra; R. v. Thompson [1917] 2 K.B. 630, 632, 
per Lord Reading, C.J. ; Makin v. Attorney-General for New South 
Wales [1894] A.C. 57; R. v. Ball [1911] A.C. 47; R. v. Collyns (1898), 
fm LU »| H X Wilson (»|1), 1 W.WR Can. Cr. Cas.

105 (Alta.) ; Rivet v. The King, 24 Que. K.B. 559, 25 Can Cr. Cas. 235; 
R. v. Durocher (1882), 12 Rev. Leg. 697 (Que.).

In Regina v. Hope, 17 Ont. R. 463, the defendant was indicted in * 
the first count of the indictment for obtaining from one H. a promis
sory note with intent to defraud, and in the second count with inducing 
H. to make the said note with like intent. The evidence showed that 
on May 4th, 1887, the defendant's agent called on H. and obtained 
from him an order addressed to defendant to deliver to H. at R. station, 
thirty bushels of Blue Mountain Improved Seneca Fall Wheat, which 
H. was to put out on shares, and to pay defendant $240 when delivered, 
and to equally divide the produce thereof with the holder of the 
order, after deducting the said amount. On 23rd May defendant 
called, produced the order, and by false and fraudulent representa
tions as to the quality of the wheat and his having full control of it, 
its growth and yielding qualities, and that a note defendant requested 
him to sign was not negotiable, induced H. to sign the note. Evidence 
was received, under objection, of similar frauds on others, showing that 
the defendant was at the time engaged in practicing a series of system
atic frauds on the community.

The defendant was found guilty and convicted. Held, on a case 
reserved, that the conviction should be affirmed on the second count, as 
the evidence showed that the note was signed by H. not merely to 
secure the carrying out of the contract contained in the order, but on 
the faith of the representations made, and it was immaterial that a 
note was taken when the order called for cash; and, also, that the 
evidence objected to was properly receivable. R. v. Hope, 17 Ont. R. 
463; and see R. v. Rymal, 17 Ont. R. 227. If the evidence merely 
proves, or tends to prove, that the accused is of such evil character or 
disposition that he is likely to have committed the offence charged 
» gainst him, it is irrelevant and is inadmissible. R. v. Thompson, supra ; 
R. v. Komiensky (No. 2), 12 Que. K.B. 463, 7 Can. Cr. Cas. 27.

If the evidence tends to prove that the accused committed the crime 
< barged against him, it is relevant and admissible notwithstanding that 
incidentally it may also prove, or tend to prove, that the accused is a 
person of criminal or immoral character or disposition. R. v. (Mils 
[19») t K.K 758, 781, 782; Perkins v. Jeffery [1918] A.C. 221; ft. v. 
Thompson [1917] 2 K.B. 630, 86 L.J.K.B. 1321, affirmed sub nom., 
Thompson v. Director of Public Prosecutions [1918] A.C. 221, 87 
L.J.K.B. 478 ; R. v. Wilks, 10 Cr. App. R. 16. Such evidence is admis-1 

sible if there is any connecting relationship between it and the par-
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ticular crime with which a prisoner is charged. Thompson v. Director, 
etc., supra, (87 L.J.K.B. 478, at 486, per Lord Parmoor).

Before an issue can be said to be raised which would permit the 
introduction of such evidence so obviously prejudicial to the accused, 
it must have been raised in substance, if not in so many words; and 
the issue so raised must be one to which the prejudicial evidence is 
relevant. Thompson v. Director, etc., supra (87 L.J.K.B. 478, at 484, 
per Lord Sumner). The mere theory that a plea of not guilty puts 
everything material in issue is not enough for this purpose. Ibid. As 
put by Lord Sumner, “the prosecution cannot credit the accused with 
fancy defences in order to rebut them at the outset with some damning 
piece of prejudice.” Evidence of other similar offences to rebut the 
denial of criminal intent could not properly be admitted until that 
defence is definitely put forward. Perkins v. Jeffery [1915] 2 K.B. 
702, 708; Brunet v. The King (1918), 57 S.C.B. 83. It may be admitted 
in reply when the denial of criminal intent is not advanced until the 
defence was opened. Brunet v. The King, supra; B. v. Pollard, 19 
O.L.B. 96; 15 Can. Cr. Cas. 74; B. v. Higgins, 7 Can. Cr. Cas. 68; B. v. 
Crippen, 27 Times L.B. 69.

Leave may be given the accused to call further evidence in sur- 
rebuttal where such evidence for the prosecution has necessarily been 
brought out in reply Brunet v. The King (1918), 57 S.C.B. 83, 109.

Where the judge entertains a doubt as to the admissibility of evi
dence, he may suggest to the prosecution that they should not press it, 
but he cannot exclude evidence which he holds to be admissible. B. v. 
Fletcher (1913), 9 Cr. App. B. 53, at 56.

Upon a trial for false pretenses, it is competent, in order to prove 
intent, to sty>w that the accused made similar representations about the 
same time to other persons, and by means of such false representations 
obtained goods; and other acts, part of the same system of fraud, may 
be put in evidence. Beg. v. Francis, 12 Cox C.C. 612, 43 L.J.M.C. 97. 
L.B. 2 C.C.B. 128; B. v. Wyatt [1904] 1 KB. 188; Blake v. Albion Life 
Assce. Society, 14 Cox C.C. 249, L.B. 4 C.P.D. 94.

Evidence which would properly be admissible of similar prior acts 
under the doctrine laid, down in Makin v. N.S.W. [1894] A.C. 57, 17 
Cox C.C. 366, does not cease to be so because a prosecution for such prior 
acts has become barred by lapse of time. B. v. Shellaker [1914] 1 K.B. 
414, 9 Cr. App. B. 240, in which B. v. Beighton, 18 Cox C.C. 535, was 
disapproved.

Evidence of similar crimes will not always corroborate the claim 
that the defendant was the identical person who obtained the goods in 
a false pretense charge, where he is shown to have been guilty of similar 
but unconnected crimes of false pretenses ; but it may be evidence that in 
making the pretences he did, he was carrying out a similar plan to 
defraud a» in the other eases and knew that the pretense was false.
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R. v. Komiensky (No. 8), 7 Can. Cr. Cae. 27, 12 Que. K.B. 463 ; com
pare R. v. Burlison, 11 Cr. App. R. 39, and R. v. Rodley, 9 Cr. App. 
R. 69.

R. v. Ollis [1900] 2 Q.B. 758, was a prosecution for obtaining money 
by falsely pretending that three cheques which the accused gave to the 
prosecutors were good and valid orders for the payment of money. The 
accused had been previously acquitted on a similar charge on the prose 
cution of another person. It was held that the facts connected with 
the charge on which the accused had been acquitted could be given in 
evidence to show that he had no reasonable ground for believing that 
there would be funds to meet the cheques on which he obtained the 
money from the prosecutors in the case then being tried. The fact that 
the accused had on another day passed a cheque which had I teen dis
honoured was a circumstance to show a course of conduct on the part 
of the accused, and that the passing of the cheques in question was not 
a matter of forgetfulness, but that they were bad to his knowledge. 
R. v. Ollis [1900] 2 Q.B. 758.

Subsequent similar facts may be admitted to rebut a denial of fraud, 
if they form part of the same general fraudulent scheme as the trans-‘ 
action in question ; R. v. Rhodes [1899] 1 Q.B. 77; R. v. Mason (1914), 
10 Cr. App. R. 169; R. v. Boyle and Merchant [10141 • K.B IB, ::i7 
10 Cr. App. R. 180.

“ False pretense ” defined]—Code sec. 404.
Stating the offence]—A conviction would not be good which de

clared the accused guilty of having stolen or obtained by false pretenses 
a sum of money from the same or different persons. R. v. Toy Moon 
(1911), 1 W.W.R. 50, 53, 19 Can. Cr. Cas. 33, 19 W.L.R. 480 (Man.), 
(dictum, per Perdue, J.A.) ; and see R. v. McDonald, 6 Can. Cr. Cas. 1.

A charge of false pretenses is not bad in not setting out the false 
pretense or stating to whom it was made. R. v. Leverton [1917] 2 
W.W.R. 584, 590, 11 Alta. L.R. 355, 28 Can. Cr. Cas. 61; Code form 
64c; Code secs. 852, 1152.

The remedy of the accused is to apply for an order for particulars 
if he considers himself prejudiced by any want of information in the 
charge or indictment. Code secs. 859, 860; R. v. Leverton [1917] 2 
W.W.R. 584, 590, 11 Alta. L.R. 355, 28 Can. Cr. Cas. 61.

Instructions to jury]—On an indictment for obtaining money by 
false pretences it is essential that the jury should understand that 
there should be no conviction without an intent to defraud, and, unless 
such intent is clear from the facts, they should be dierected on the 
point ; they should also be directed that the obtaining must be due 
to the false pretence alleged. R. v. Ferguson, 8 Cr. App. R. 118 ; 
R. v. Boyd, 4 Can. Cr. Cas. 219; R. v. Brady, 26 U.C.Q.B. 13; R. v. 
Carr (1916), 12 Cr. App. R. 140. The direction on that point is not 
an essential where the statement relied upon, and shown to be false,
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could not have been made with any other object than that of defraud 
ing the prosecutor R. v. Carr (1916), 12 Cr. App. R. 140.

Former conviction or acquittal]—After a trial on various counts for 
false pretenses resulting in a conviction on some and acquittal on 
others, the accused should not be called upon to answer an indictment for 
theft in respect of the same transactions. R. v. King [1897] 1 Q.B. 
294, 18 Cox C.C. 447 ; and see Code secs. 909, 1079.

Arrest by peace officer without warrant]—See secs. 647, 648, 649, 652.
Yukon Territory]—The offence of obtaining money or property by 

false pretences may be tried summarily in the Yukon Territory where 
the value of the whole property alleged to have been obtained or re
ceived does not in the opinion of the judge exceed $200.00.

Second offences]—See secs. 465, 757, 851, 96.1, 964, 982.
Attempt to obtain property by false pretenses]—A person cannot lw? 

convicted of an attempt to obtain money by false pretences, unless the 
false pretence has l>een brought home to the mind of the person from 
whom the money is intended to be obtained, or to the mind of his 
agent. Rex v. Robinson [1915] 2 K.B. 342 ; but where a false pretence 
was made with the intention of obtaining money, the prisoner may be 
guilty of attempting to obtain money by false pretences, not withstand 
ing that the prosecutor had not been misled by the false pretence and 
had never intended to part with his money. Reg. v. Roebuck (1855), 
7 Cox, 126; Reg. v. Hensler (1870), 11 Cox, 570; Rex v. Light [19151 
W.N. 97, 31 T.L.R. 257.

If the person from whom the goods are obtained is not deceived by 
the pretence, but knows it to be false, the goods are not “ obtained ” 
by false pretences, but in such a case the person making the false state
ment may be convicted of attempting to obtain the goods by false 
pretences. Code sec. 571.

Credit by false pretenses]—See sec. 405a.
Obtaining execution of valuable security by false pretense]—Code 

sec. 406.
False representations in advertisement]—See sec. 406a.
Extradition]—“ Obtaining money or property by false pretenses " 

is an extradition crime within the meaning of the Extraditon Act, and 
the extradition arrangement between Great Britain and the United 
States of America. Be F. H. Martin (No. 2), 2 Terr. L.R. 304; 8 Can. 
Cr. Cas. 326.

It is sufficient if the evidence before the committing judge affords 
prima fade proof that the prisoner has committed in the demanding 
State some offence which under the law of that State constitutes the 
crime charged as recognized and defined by that law, provided that such 
offence if committed in Canada would have constituted under Canadian 
law any one of the crimes specified in the treaty and in the schedule 
to the Extradition Act, chapter 55, R.S.C. 1906. Ex parte Thomas, 28 
Can. Cr. Cas. 396 (N.B.). And although the wrongful acts of the
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prisoner as disclosed by the depositions would not, if committed in 
Canada, have rendered him guilty of theft under our law, yet if these 
acts were such as would, if committed in Canada, have rendered the 
prisoner guilty of the crime of obtaining money by false pretences with 
intent to defraud, extradition will l»e ordered on the charge as laid, 
both larceny and false pretenses being within the extradition treaty. 
Ex parte Thomas, supra.

False representations made to the demanding government to obtain 
the request for extradition have l>een taken into consideration on a 
motion to discharge on halteas corpus from the extradition committal. 
Re McTier, 17 Can. Cr. Cas. 80 (Que.).

Obtaining credit by falae pretense.

405a. Kvery one is guilty of an indictable offence and liable 
to one year’s imprisonment who, in incurring any debt or liability 
obtains credit under false pretenses, or by means of any fraud.

Origin]—7-8 Edw. VII, Can., eh. 18, see. 6; Debtors’ Act, Imp., I860, 
sec. 13.

" Obtains ” credit]—This section was introduced to overcome the 
defect in our law pointed out by the Quebec Court of Appeal in Regina 
v. Boyd, 4 Can. Crim. Cas. 219, viz., that sec. 405 applied only to the 
obtaining by false pretences of something capable of being stolen, and 
not to the obtaining of credit. The new section 405a, was copied from 
the Imperial Debtors’ Act, 1869, 32 and 33 Viet., ch. 62, sec. 13 (1), 
which was considered in the case of Regina v. Bryant, 63 J.P. 376, and 
it was there held that the Act did not apply where credit was given to 
some person other than the party making the application for it. If the 
accused incurred a liability for himself, if not a debt, and obtained a 
credit for himself on his guaranty, although the money was actually paid 
to the company of which ho was a director and shareholder, and he 
benefited by it, he will be liable under sec. 405a. R. v. Cohen (1915), 
24 Can. Cr. Cas. 238, 33 O.L.R. 340; R. v. Campbell, 19 Can. Cr. Cas. 
407.

Where an authorized clerk in the stock exchange induced stock job
bers to make bargains for sale of shares for the next account, and gave 
the names of members of the stock exchange not his employers as the 
purchasers, it was held that credit was given to them and not to the 
defendant, and that he was not guilty of an offence under this section. 
R. v. Bryant, 63 J.P. 376.

It would seem that it would be no answer to the charge to say that 
the credit was obtained in a transaction which was invalid in law be
cause it was a speculation in differences. R. v. Irons (1910) Cent. Cr. 
Court Seas, papers 336 ; and see Grise wood v. Blane, 11 C.B. 526.
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Obtaining credit by meant of any fraud]— As to conspiracy to de 
fraud, see sec. 444; false pretenses, secs. 404, 405, 406, 406a, 407a, 
407b ; fraud and fraudulent dealing with property, secs. 415-443; fraud 
by personation, 408-411. On an indictment for obtaining credit by 
fraud, it is not enough to prove that, as the result of a fraud, money 
was obtained, it must be proved that credit was obtained. R. v. Green 
(1913), 9 Or. App. R. 127.

In reviewing a conviction under the English Bankruptcy Act for 
obtaining credit without disclosing the fact that he, the accused, was 
an undischarged bankrupt, Phillimore, J., dealt with the objection that 
" credit " was not obtained if some security lresides the personal obli 
gation to pay was given. He said : " There may be cases where no
credit is given at all ; for instance, when an exceptionally valuable 
jewel is pledged for a sum which is obviously less than its value. But 
where a man obtains goods on the faith of a bill of exchange and on 
the security of a deposit of shares, not of undoubted value, it is clear 
that credit is given ; there is a personal trust in him none the less, 
though it is not to the extreme extent.” R. v. Fryer (1912), 7 Cr. App. 
H. 183, at 185.

On a charge of obtaining credit by means of fraud, where it was 
proved that the accused hired furnished apartments and left them with
out paying for them, evidence that he had also gone to other houses 
and left without paying was held admissible as negativing the existence 
of any reasonable or honest motive. R. v. Wyatt, [1904] 1 K.B. 188.

Concurrent charges]—Where an indictment contains counts for ob
taining goods by false pretences and also counts for obtaining credit 
under false pretences, the prisoner ought not to be tried on them all at 
the same time; the prosecution should be called upon to proceed on one 
count at a time. Rex v. Norman [1915] 1 K.B. 341 ; 84 L.J.K.B. 440; 
11 Cr. App. R. 58.

If the commission of the offence charged as described in the enact 
ment creating the offence, or as charged in the count, includes the com
mission of any other offence, the person accused may be convicted of 
any offence so included which is proved although the whole offence 
charged is not proved. Code sec. 951. Obtaining credit on false pre
tenses is closely associated with the offence of theft, but it cannot be 
said that the offence of theft as described or defined in the Code in
cludes the commission of the offence of obtaining credit by false pre
tenses. The latter is in fact a new statutory offence introduced into 
the Code. But the alternative of sec. 951 may apply so as to enable 
a conviction for obtaining the credit as the lesser offence where a 
charge of the greater offence of theft is not sustained, if the prosecu
tion instead of limiting the theft charge to the statutory form (Code 
form 64 (b) ), chooses to add in the count itself such details as would 
charge the theft to have been committed under the circumstances of 
a false pretense under see. 405a. In that case it might be possible to 
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have a conviction for the lesser offence of obtaining credit by the 
false pretense in a case which might be either a theft by trick or an 
offence under sec. 405a. But the more convenient form in practice is 
to frame separate counts in such a case, each free from any reference 
to the other offence. On a conviction upon the one count the Crown 
prosecutor usually would drop the other charge; see R. v. King [18971 
1 Q.B. 214,66 L.J.Q.B. 87; and in the event of convictions on both counts, 
it would seem that under the *' sulistantial wrong ” clause governing 
appeals (Code sec. 1019), the result would be merely to affirm a single 
penalty appropriate to the lesser offence. Kelly v. The King [1917]
1 W.W.R. 463, 54 8.C.R. 220, 27 Can. Cr. Cas. 282, varying [19171 1 
W.W.R. 46, 27 Can. Cr. Cas., 27 Man. R. 105; and see R. v. Kelly (No. 1) 
10 W.W.R. 1345, 27 Can. Cr. Cas. 04 (Man.); R. v. Norman [1015]
1 K.B. 341; R. v. Lockett [1914] 2 K.B. 720.

Where there arc more counts than one in an indictment, or in a 
formal charge, each count may be treated as a separate indictment. 
Code sec. 857. The court may, either l»efore or during the trial, order 
a separate trial of one or more counts in the same indictment. Code 
sec. 857, sub-sec. (2) ; sec. 858. And a single count which is double 
or multifarious, may be divided or amended by order. Code sec. 892. 
When an indictment on a count charges substantially the same offence 
ns that charged in the indictment (or count treated as a separate indict
ment) on which the accused was given in charge on “a former trial,” 
but adds a statement of intention or circumstances of aggravation 
tending if proved to increase the punishment, the previous acquittal or 
conviction is a bar to the sulwequent indictment. Code sec. 909. And 
on a plea of autrefois acquit or autrefois convict, the evidence taken 
on the separate charges may be looked at, as well as the count itself, 
to prove or disprove the identity of the charges. But it is doubtful 
whether in strict law an acquittal for theft would bar a subsequent 
prosecution for obtaining either credit or goods on false pretenses, 
although based on the same transaction. See R. v. Henderson, C. & Mar. 
:;28; 7-8 Geo. IV, Imp., ch. 29; 24-25 Viet., Imp., ch. 96. sec. 88. Unless 
the second charge is identical with the first and so within a plea of 
autrefois, the effect of the first as a bar will depend on statute ; see 
Code secs. 909, 1079. And it is a rule of practice rather than a rule 
of law that “ a series of charges shall not be preferred ” ; R. v. Erling- 
ton, 31 L.J.M.C. 14, 9 Cox C.C. 86; R. v. King [1897] 1 Q.B. 214, 66 
1 .1 Q.B. 87.

Details of false pretence or fraud not essential to indictment]—See 
secs. 863 and 864 ; but see also secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Seoond offences]—See secs. 465, 963 and 964.
Evidence of similar transactions]—Where the accused was charged 

with obtaining credit by fraud, evidence was given of two previous 
occasions upon which he had obtained credit and had not paid. It was
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held that if those transactions could not properly have lieen the subject, 
of a criminal charge, they were not transactions of a similar nature 
with the transaction in question, and therefore could not lie given in 
evidence to show fraud on the latter occasion. Rex v. Baird, 84 L.J.K.B. 
1785; 11 Cr. App. R. 186; and see note te sec. 405, as to the general 
principles applicable to evidence of similar facts in false pretense cases.

Use of evidence of accused given in civil proceedings under Assign 
ments Act]—In Reg. v. Scott, Dearsley & B. 47, 7 Cox C.C. 164, it was 
held that the examination of the defendant in bankruptcy proceedings 
against him was admissible against him on a criminal charge, even 
though the answers were extracted from him under threat of committal 
and were criminating.

In Reg. v. Widdop (1872), L.R. 2 C.C. 3, 42 L.J.M.C. 9, the examina
tion of the accused in bankruptcy proceedings against him was ten
dered in evidence against him. It appears that the summons requiring 
him to attend for examination was issued by the trustee in bankruptcy 
before the resolution appointing him had been registered, so that he was 
not therefore then authorized to act as trustee. It was held by the 
Court of Crown Cases Reserved that notwithstanding this defect in the 
proceedings and notwithstanding the fact that he was threatened with 
committal in case he refused to answer, his examination was projerly 
admitted as evidence against him. The prisoner, after voluntarily 
attending and submitting to examination without objection, had waived 
his right to raise an objection to the validity of the summons afterwards.

The same principle will apply to answers given on an examination 
under the Assignments Act (Alta.) to questions which were beyond the 
scope of such examination and might have been objected to on that 
ground, if in fact no objection is raised. R. v. Graham (1915), 8 
W.W.R 460, 8 Alta. L.R. 182; and see R. v. Van Meter, 3 W.L.R. 416 
(Terr.).

Bee. 7 of The Alberta Evidence Act (ch. 3 of 1910, 2nd session) 
provides inter alia, that a witness shall not lie excused from answering 
any question upon the ground that the answer may tend to criminate 
him, but that with respect to any such question, if he objects to answer 
upon that ground and if, but for that section or any act of the 
Parliament of Canada, he would have been excused from answering it, 
then, although the witness is by reason of that section or of any such 
Act, compelled to answer, the answer so given shall not be used against 
him or receivable in evidence against him in any civil proceedings or 
in any proceedings under any Act or Ordinance in force in Alberta.

Sec. 5 of The Canada Evidence Act (R.8.C. 1906, ch. 145) provides 
that a witness shall not be excused from answering any question upon 
the ground referred to and also provides that, if he objects on that 
ground to answer any question and that, if, but for that. Act or any 
Act of any provincial legislature, he would therefore have been excused 
from answering, although he is by reason of that Act or of any such
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Provincial Act, compelled to answer, the answer so given shall not be 
used against him in any criminal trial.

Sec. 35 of the Canada Evidence Act provides that in all proceedings, 
over which the parliament of Canada has legislative jurisdiction, the 
laws of evidence in force in the province, in which such proceedings are 
taken, shall, subject to the provision of any Act of the Parliament of 
Canada, apply to such proceedings. It has been held in Alberta that 
the effect of these provisions, if not the effect of the provision in The 
Alberta Evidence Act, alone, is that the evidence of the accused is 
admissible against him in a criminal trial unless he objects to answer 
upon the ground that the answer would tend to criminate him or upon 
any of the other grounds referred to in those provisions. R. v. Graham, 
(1915), 8 W.W.R. 480, 8 Alta. L.R. 182, 31 W.L.R. 117, 24 Can. Cr. Cas. 
54.

A motion by the assignee to commit an insolvent, who had made 
an assignment for the benefit of creditors, for refusal to answer ques
tions upon an examination under the Assignments and Preferences Act, 
R.S.O. 1914, ch. 134, sec. 38, was refused by Falconbridge, C.J.K.B., 
where the solicitor for the insolvent had made affidavit that, in his 
opinion, it was impossible that the insolvent should be examined under 
the Assignments Act without informing the private prosecutors of evi
dence which would expose him to a criminal prosecution, and would 
amount to giving evidence wherewith to convict himself. Two of the 
creditors had launched criminal prosecutions against the insolvent on 
the ground that he procured credit on false representations as to 
his financial standing and as to the amount of his assets and liabilities 
Ec Ginsberg, 27 Can. Cr. Cas. 447 (Ont.).

The chief justice said : “ The protection extended in such cases by 
both Dominion and Ontario legislation, that his answers shall not be 
used or receivable in evidence against him, does not afford sufficient 
immunity in a case like this. The prosecutors might well get informa
tion from him which would enable them to get convicting evidence 
aliunde without using his own evidence against him at all. In fact the 
proceedings would take the form of an examination for discovery in 
a criminal case, which cannot be. The rule laid down by the Lord 
Chancellor (Eldon), in 1812, has always been closely followed: ‘The 
strong inclination of my mind is to protect the party against answering 
any question, not only that has a direct tendency to criminate him, 
but that forms one step towards it:' Paxton v. Douglas (1812), 19 
Ves. 225, at p. 227. See also D'lvry v. World Newspaper Co. (1897), 
17 P.B. 387; re Askwith (1899), 3 Can. Cr. Cas. 78, 31 O.R. 150; 
National Association of Operative Plasterers v. Smithies [1906] A.C 
434/*

Attempt to obtain credit by false pretences]—See sec. 571 as to 
attempts to commit certain indictable offences. The maximum penalty 
for an attempt is one-half of the maximum for the completed offence. 
Sec. 571.
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Food ami lodftiiiji cants]—See. 407b deals specifically with the 
offence of defrauding hotel and restaurant proprietors by obtaining 
accommodation by fraudulent means and provides for summary con 
viction and a different punishment. This would indicate an intention 
to exclude such cases from the purview of sec. 405a.

F.rtradititm where the frond is by a company director or by a banker 
or agent]—Fraud by a bailee, banker, agent, factor, trustee, director, 
member or officer of any company, is extraditable between the U.S.A. 
and Canada, where made criminal by the laws of both countries. Re 
O’Neill, IP Can. Or. Cas. 410: R. v. Stone, 17 Can. Cr. Cas. 877.

Execution of valuable security obtained by fraud.

406. Every one is guilty of an indictable offence and liable 
to three years* imprisonment who, with intent to defraud or 
injure any person hv any false pretense, causes or induces anv 
person to execute, make, accept, endorse or destroy the whole or 
any part of any valuable security, or to write, impress or affix 
any name or seal on any paper or parchment in order that it 
may afterwards be made or converted into or used or dealt with 
as a valuable security.

Origin]—Sec. 360, Code of 1892, R.S.C. 1886, ch. 164, sec. 78; The 
Larceny Act, 32-33 Viet., Can., ch. 21, sec. 95 and sec. 1.

False pretense defined]—Code sec. 404.
Valuable security]—It will be noted that sub-see. (40) of Code sec. 

2 declares that " valuable security ” includes any order on certain public 
funds. It is a supplementary declaration only and its phraseology is 
purposely changed from that of sub secs. (38) and (39) in each of 
which certain phrases are declared to “ mean ” certain things. The term 
" valuable security ” includes a customer's cheque on a bank. R. v. 
Prentice and Wright (1914), 7 W.W.R. 271, 7 Alta. L.R. 479, 23 Can 
Cr. Cas. 436, 29 W.L.R. 665, (in which case the court interprets sub 
sec. (40) of sec. 2 as covering such a cheque although the entire 
fund to the drawer’s credit was not absorbed by it). See also R. v. Burke, 
24 Ont. R. 64 ; R. v. Wagner, 6 Can. Cr. Cas. 113, 5 Terr. L.R. 19 ; R. v. 
Hope, 17 Ont. R. 463; R. v. Rymal, 17 Ont. R. 227; R. v. Brady, 26 
U.C.Q.B. 13, distinguished in R. v. Burke (1893), 24 Ont. R. 64.

Obtaining by false pretense through the medium of a contract]— 
While there is no express inclusion in sec. 406 as there is in sec. 405 
of cases where the obtaining by false pretense is through the medium 
of a contract, the same principles have been applied ; the declaration in 
that respect made in sec. 405 is merely declaratory of the former law.
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In Rynisl’B eue, 17 Out. K. 227, the defendant, by untrue roprfMnU- 

tions, made with knowledge that they were untrue, induced the yroae- 
eutor to sign a contract to pay $240 for seed wheat. The defendant 
also represented that he was the agent of H. whose name appeared in 
the contract. H. afterwards called upon the prosecutor and procured 
him to sign and deliver to him a promissory note in his (H’s) favour, 
for the $240. The contract did not provide for giving of a note, and 
when the representations were made the giving a note was not men
tioned. The prosecutor, however, swore that he gave the note because 
he had entered into the contract. The defendant was indicted for that he, 
by false pretences, fraudulently induced the prosecutor to write his 
name upon a paper so that it might lie afterwards dealt with as a 
valuable security. It was held, upon a case reserved that the charge 
of false pretences can be sustained as well where the note is procured 
to In* given through the medium of a contract as where procured with
out a contract ; and the fact that the prosecutor gave a note instead 
of the money, by agreement with H. did not relieve the prisoner from 
the consequences of his fraud ; the giving of the note was the direct 
result of the fraud by which the contract had lteen procured ; and the 
defendant was properly convicted on that count. R. v. Rymal, 17 
Ont. R. 227 ; and see R. v. Hope, 17 Ont. R. 463.

Details of false pretence or fraud not essential to indictment]—See 
sees. 863 and 864 ; but see also secs. 853, 855, 859, 860, as to stating 
the offence and the ordering of particulars.

Arrest by peace officer without warrant]—See secs. 647, 648, 649, 
652.

Second offences]—See secs. 465, 963, and 964.
Evidence of similar criminal acts]—See note to sec. 405.

I’ubllefttioii of false ad>enlisements to promote sales, etc.

406a. Every person who knowingly publishes or causes to 
be published any advertisement-for either directly or indirectly 
promoting the sale or disposal of any real or personal movable 
or immovable property, or any interest therein, containing any 
false statement or false representation which is of a character 
likely to or is intended to enhance the price or value of such 
property or any interest therein or to promote the sale or dis
posal thereof shall be liable upon summary conviction to a fine 
not exceeding two hundred dollars or to six months’ imprison
ment or to both fine and imprisonment.

Origin]—Code Amendment Act, 1914, Can., ch. 24.
False prospectus by promoters, etc.]—Code sec. 414.
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Faintly pretending to Inrlooe money In letter.
407. Every one in guilty of an indictable offence and liable 

to three year»' imprisonment who, wrongfully and with wilful 
falsehood, pretends or alleges that he inclosed and sent, or caused 
to be inclosed and sent, in any post letter any money, valuable 
security or chattel, which in fact he did not so inclose and send 
or cause to he inclosed and sent therein.

Origin]—See. Ml. Code of 1892, R.S.C. 1886, eh. 164, sec. 79.
Offence complete without proof of fraudulent intent]—Sec. 846.
Details of false pretence or fraud not essential to indict ment ] —See 

secs. 846, 863 and 864 ; but see also secs. 853, 855. 859, 860, as to stat
ing the offence and the ordering of particulars.

Second offences]—See secs. 465, 963 and 964.
Postal offences generally]—See Code sees. 3, 209, 265, 364, 365, 366, 

400, 407, 449, 451, 510», 516, 538, 867, 869, and the Post Office Act, 
R.S.C. 1906, ch. 66.

False statemeats la writing with Intent
407a. Every one is guilty of an indictable offence and liable 

to one year’s imprisonment and to a fine of two thousand dollars 
who,—

(а) knowingly makes or causes to be made, either directly
or indirectly, or through any agency whatsoever, any 
false statement in writing with intent that it shall 
be relied upon, respecting the financial condition or 
means or ability to pay, of himself, or any other per
son, firm or corporation in whom he is interested, 
or for whom he is acting, for the purpose of procur
ing, in any form whatsoever, either the delivery of 
personal property, the payment of cash, the making 
of a loan or credit, the extension of a credit, the 
discount of an account receivable, or the making, 
acceptance, discount or endorsement of a bill of 
exchange, cheque, draft, or promissory note, either 
for the benefit of himself or such person, firm or 
corporation ; or,

(б) knowing that a false statement in writing has been
made respecting the financial condition or means or 
ability to pay. of himself, or such person, firm or cor
poration in which he is interested, or for whom he is 
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m ling. procures upon llie failli thereof, either for the 
lienelit of himself or such person, firm or corporation, 
any of the benefits mentioned in paragraph (a) of 
this section.

Orijyis]—Can. Hint, 1913, ch. IS, see. 16; compare the Debtors' Act 
(Imp.), 1869, see. IS.

Ntatrmnt in writing]—See see. 2 (42', as to what is ineluded in 
the word " writing.”

Detoilt of faite pretence or fraud not etiential to indictment)—See 
sees. 863 and 864 ; but see also secs. 853, 855, 859, 860, as to stating 
the offence and the ordering of particulars.

Second offence*]—See sees. 465, 963, and 964.
Folse statement by directors, etc.]—See Code see. 414; R. v. Cohen 

(1915), 33 O.L.R. 340, 24 Can. Cr. Cas. 238.
Extraditable fraud»]—Fraud by a bailee, banker, ugeut, factor, trus

tee, director, memlier or officer of any company, is extraditable between 
the U.8.A. and Canada if made criminal by the laws of troth countries.

Obtaining food and lodging fraudulently. Evidence.

407n. Every one is guilty of an offence and liable upon sum
mary conviction to a fine of one hundred dollars and costa or 
three months’ imprisonment who fraudulently obtains food, lodg
ing or other accommodation at any hotel or inn or at any lodging, 
Iroarding or eating house.

2. Proof that a person obtained food, lodging or other accom
modation at any hotel or inn, or any lodging, boarding or eating 
house, and did not pay therefor, and made any false or fictitious 
show or pretence of having baggage, or had any false or pre
tended baggage, or surreptitiously removed or attempted to 
remove his baggage or any material part thereof, or absconded or 
surreptitiously left the premises, or knowingly made any false 
statement to obtain credit or time for payment, or offered any 
worthless cheque, draft or security in payment for such food, 
lodging or other accommodation, shall he prima facie evidence of 
fraud.

Origin]—Can. Stat. 1913, eh. 13, sec. 16.
.Summery «variation* token joint offender»]—Sec sec. 728.
Paying damage* and cotit to person aggriered]—See sec. 729.
Cote under prior lair]—R. v. .Tones [1898] 1 Q.B. 119.

515



[|4S*1 ( 'hi m in ai. Code (Part VII )

Personation.

Personation with Intent fraudulently to obtain property.

408. Every one ik guilty of an indictable offence and liable 
to fourteen years’ imprisonment, who, with intent fraudulently 
to obtain any property, personates any person, living or dead, 
or the administrator, wife, widow, next of kin or relation of an v 
person.

Origin]—Sec. 456, Code of 1892.
" Any property ”]—Both real and personal property are included 

and certain documents of title. Sec. 2 (32).
Evidence]—Although the fund to obtain wliich the personation takes 

place has, in fact, been previously paid to the party entitled, there may 
be a conviction of the personator endeavouring to obtain payment. 
R. v. Cramp (1817), R. & R. 324. But it would appear doubtful whether 
a conviction could be supported for personation in respect of a supposed 
property or fund which had never existed. Cf. R. v. Pringle (1840), 2 
Mood. C.C. 127, 9 C. & P. 408. Under the English Army Prize-money 
Act, 2 ami 3 Wih. IV, ch. 53, sec. 49, it was declared an offend to 
knowingly and willingly personate or falsely assume the name df char
acter of a soldier in order to receive prize-money, and it was held that 
it was no defence that the prisoner was authorized by the soldier to 
personate him or that the prisoner had bought from the soldier person
ated the prize-money to which the latter was entitled. R. v. Lake 
(1869), 11 Cox C.C. 333.

Attempts and conspiracy to personate]—See secs. 444, 570, 573.
Details of false pretence or fraud not essential to indictmentJ— 

Sec secs. 863 and 864 ; but sec also sees. 853, 855, 859, 860, as to stating 
the offence and the ordering of particulars.

False pretense by conduct]—See secs. 404-406.

Personation at certain examinations.

409. Every one ip guilty of an indictable offence, and liable, 
on indictment or summary conviction, to one year’s imprison
ment. or to a fine of one hundred dollars, who falsely, with 
intent to gain some advantage for himself or some other person, 
personates a candidate at any competitive or qualifying examin
ation. held under the authority of any law or statute, or in 
connection with any university or college, or who procures 
himself or any other person to he personated at any such
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examination, or who knowingly avails himself of the results of 
sueh personation.

Origin]—Sec. 457, Code of 1892.
Personation at a civil service examination]—There may lie a prose

cution either by summary proceedings under the Civil Service Act, 
B.8.C. 1906, ch. 16, sec. 14, where that Act applies, or under the Code. 
R. v. Lartie (1916), 25 Can. Cr. Cas. 300 (Que.).

Time limitation]—An information may be laid and proceedings taken 
for the prosecution by indictment of an indictable offence although the 
case is one which might have been summarily tried by a justice, had 
the information lteen laid within the six months provided by the Crim
inal Code (sec. 1142), and although that )>eriod had expired before 
the laying of the information. R. v. Edwards, 29 Ont. R. 451, 2 Can. 
Cr. Cas. 96; R. v. Lartie (1916), 25 Can. Cr. Cas. 300, 301 (Que.).

Knowingly avails himself of the results]—This is a continuing offence 
and summary proceedings would not necessarily be barred by the lapse 
of more than six months between the examination and the commence
ment of the prosecution. R. v. Lartie (1916), 25 Can. Cr. Cas. 300; 
Code sec. 1142.

Details of false pretence or fraud not essential to indictment]—-Nee 
secs. 863 and 864; see also secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Punishment on summary conviction]—The offence under sec. 409 is 
amongst those excepted by sec. 729 from the power given a justice on 
summary conviction for certain offences to remit the fine on compensa
tion being made to the party aggrieved.

Summary convictions of joint offenders1—See sec. 728.

Personating owner of Government stock or company stock.— 
Dividends.—Grant of land or scrip.—Person under power of 
attorney.—Transfer under personation.

410. Every one is guilty of an indictable offence and Ijublc 
lo fourteen years' imprisonment who falsely and deceitfully 
personates,—

(fl) any owner of any share or interest of or in any stock, 
annuity or other public fund transferable in any 
book of account kept by the Government of Canada 
or of any province thereof, or bv any bank for ant- 
such Government ; or,

(b) any owner of any share or interest of or in the debt of 
any public body, or of or in the debt or capital stock 
of any body corporate, company, or society ; or,
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(e) any owner of any dividend, coupon, certificate or money 

payable in reaped of any such share or interest n- 
aforesaid ; or,

(d) any owner of any share or interest in any claim for it
grant of land from the Crown, or for any scrip or 
other payment or allowance in lieu of such grant of
land ; or,

(e) any person duly authorized by any power of attorney
to transfer any such share or interest, or to receive 
any dividend, coupon, certificate or money on behalf 
of the person entitled thereto ;

and thereby transfers or endeavours to transfer any share or 
interest belonging to such owner, or thereby obtains or endea
vours to obtain, as if he were the true and lawful owner or 
were the person so authorized by such power of attorney, any 
money due to any such owner or payable to the person so 
authorized, or any certificate, coupon or share warrant, grant 
of land, or scrip, or allowance in lieu thereof, or other docu 
ment which, by any law in force, or any usage existing at the 
time, is deliverable to the owner of any such stock or fund, or 
to the person authorized by any such power of attorney.

Origin]—See. 458, Code of 1892; R.8.C. 1886, eh. 165, see. 9; 
Forgery Aet, 1861, 24-25 Viet., Imp., eh. 98.

Detailt of faite pretence or frand sot ettential to indictment]—See 
sees. 86.1 and 864 ; see also secs. 855, 855, 859, 860, as to slating the 
offence and the ordering of particulars.

Acknowledging Instrument In false name.

411. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, without lawful authority or 
excuse, the proof of which shall lie on him, acknowledges, in 
the name of any other person, before any court, judge or other 
person lawfully authorized in that behalf, any recognizance of 
bail, or any cognovit actionem, or consent for judgment, or 
judgment, or any deed or other instrument.

Origin]—Code of 1892, see. 459; R.8.C. 1886, eh. 165, see. 41.
Second offencet]—See secs. 465, 963 and 964.
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Fraud and Fraudulent Dealing with Property.

Obtaining passage by false ticket.
412. Every one is guilty of an indictable offence and liable 

to six months’ imprisonment who, by means of any false ticket 
or order, or of any other ticket or order, fraudulently and 
unlawfully obtains or attempts to obtain any passage on any 
carriage, tramway or railway, or in any steam or other vessel.

Origin]—Code of 1892, sec. 362 ; B.8.C. 1886, ch. 164, sec. 81.
Fraudulently and unlawfully]—“ Fraud," in general, consists of some 

deceitful practice or wilful device resorted to with intent to deprive 
another of his right, or in some manner to do him an injury (Black, Law 
Diet).

Detail» of faite pretence or fraud not estential to indictment]—See 
secs. 863 and 864 ; also secs. 853, 855, 859. 86(1, as to stating the offence 
and the ordering of particulars.

Seoond ofence»]—See secs. 465, 963 and 964.

Falsification of accounts by officer of company.- Making false entry 
In book.

413. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, being a director, manager, 
public officer or member of any Itody corporate or public com
pany, with intent to defraud,—

(o) destroys, alters, mutilates or falsifies any hook, paper, 
writing or valuable security belonging to the body 
Corporate or public company; or.

(h) makes, or concurs in making, any false entry, or omits 
or concurs in omitting to enter any material particu
lar, in any book of account or other document.

Origin]—Sec. 364, Code of 1892; R.8.C. 1886, ch. 164, sec. 68.
Director, etc., of " any body corporate or public company ”]—Com

pare sec. 414.
Forgery of itock tramfert. etocl: regieter», etc. ]—Code sec. 468, sub

sec. (I) to sub-sec. (q) inclusive.
Detail» of faite pretence or fraud not e»»ential to indictment]—See 

secs. 863 and 864 ; also secs. 853, 855, 859, 860, as to stating the offence 
and the ordering of particulars.

Seoond offence»]—See secs. 465, 963 and 964.
Extradition]—In B. v. Nesbitt, 28 O.L.B. 91, 4 O.W.N. 7*7, 21 Can. 

Cr. Cas. 251, 253, Middleton, J., said:—" The kind of fraud falling 
within the Extradition Treaty is that indicated by secs. 412 et »eq. of
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the Criminal Code, which beer « general caption ‘ Fraud and Fraudulent 
Dealing with Property.' These sections point to the kind of thing 
which was intended to be made extraditable, e.ff., under sec. 4M, ' h 
director, manager, public officer,' etc., who destroys any recdri or 
makes a false entry in a book of account, is guilty of an offence. In 
sec. 416, any officer, clerk or servant, who makes or concurs in making a 
false entry in a material particular in a security or document, with 
intent to defraud, is also guilty of an offence. Under sec. 425, it is 
penal for a warehouseman to deliver a receipt for goods without receiv
ing them. Under sec. 42ti, it is penal to dispose fraudulently of mer
chandise upon which money has been advanced or security given by a 
consignee. Under sec. 427, it is an offence to make a false statement 
in a receipt given under the Bank Act, or fraudulently to alienate 
property upon which such security is given." “ In comment he said : 
“ These serve as illustration of -the kind of fraud which is thus ren
dered mnishable under the law to which the Extradition Treaty applies. 
It is not everything which is criminal or reprehensible that is intended 
to be included ; for we find separately catalogued, forgery, larceny, 
embezzlement, obtaining money or securities by false pretences, robbery, 
threatening with intent to extort, and perjury—all more or less akin to 
fraud; which it would be unnecessary to catalogue separately if in
tended to be covered by the same general words.” R. v. Nesbitt, 21 Can. 
Cr. Cm. 251, 28 O.L.B. 91, 4 O.W.N. 747.

Employee falsifying book*]—Code see. 415.

halite prospectus, ite- by directors, etc.
414. Every one i* guilty of an indictable offence and liable 

to five years’ imprisonment who, being a promoter, director, 
public officer or manager of any body corporate or com
pany, cither existing or intended to lie formed, makes, circu
lates, or publishes, or concurs in making, circulating or pub
lishing any prospectus, statement or account which he knows 
to be false in any material particular, with intent to induce 
persons whether ascertained or not to lieeome shareholders or 
partners, or with intent to deceive or defraud the members, 
shareholders or creditors, or any of them, whether ascertained 
or not, of such body corporate or public company, or with intent 
to induce any person to entrust or advance any property to such 
liody lorporate or public company, or to enter into any security 
for the benefit thereof.

Origin]—See. MB, Code of 1892 ; R.8.C. 1886, ch. 164, sec. 69; 
Larceny Act, 32-53 Viet., Can., eh. 21, see. 85; Larceny A et, 24-25 Viet., 
Imp., ch. 96, see. 84; 20-21 Viet., Imp., eh. 54, sec. 8.
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Proepectue, utatement or account]—It has been said in view of the 
history of sec. 414, and having regard to the introduction of the word 
" prospectus,” (in 1892) that what the section deals with is a prospectus, 
statement, or account made, circulated, or published by a promoter, 
director, public officer, or manager, in that capacity, and that it does 
not apply to a statement made by a guaranteeing director which related 
to his own financial standing, and had no relation to the company of 
which he was director or to its business or affairs or to its assets or 
liabilities. R. v. Cohen (1915), 33 O.L.R. 340, 24 Can. Cr. Cas. 238. 
245.

It has tieen held that a newspaper article, which the director or 
manager of a company causes to he published as a news item and not 
over his own or the company’s name and so done for the purpose of 
advancing the interests of the company, is included within the term 
“ prospectus, statement or account ” in Code sec. 414. R. v. Buck, [1917]
1 W.W.R. 867, 874, 10 Alta. L.R. 437. An appeal to the Supreme Court 
of Canada was allowed on other grounds. Buck v. The King, 55 8.C.R. 
Its, [11*171 I W.W.R 117, It On. ('. Oht IS, Mr. Jeeties Anglin .«M 
ing that he whs not altogether satisfied that persuading a reporter to' 
publish in a newspaper an untrue article of the kind in question- (a 
laudatory write-up of an alleged new oil-well) is an offence within sec. 
414 of the Code.

“Director"]—If the charge be hgainst the company’s president, the 
incorporation law of the province in which the company was incorporated 
may be looked at to establish that the president under that law must 
necessarily pe a director, as where the directors elect a president from 
amongst themselves. R. v. Gillespie (1898), 1 Can. Cr. Cas. 551 (Que.).

Locality of the offence]—The general jurisdiction of courts of crim
inal jurisdiction in any province includes crimes committed within that 
province if the accused is apprehended there. Code sec. 577.

But by sec. 888 of the Code, nothing in the Code authorizes any 
court in one province of Canada to try any person for any offence com
mitted entirely in another province ; provided that every proprietor, 
publisher, editor or other person charged with the publication in a 
newspaper of any " defamatory libel,” shall be dealt with, indicted, 
tried and punished in the province in which he resides, or in which such 
newspaper is printed. There is no similar exception as regards pro
moters, directors, etc., publishing false statements by mailing them in 
one province to persons in other provinces. Jurisdiction will attach to 
the courts of the province to an address in which the prospectus, finan
cial statement, etc., has been mailed by the accused and where it was 
received by the person intended to l»o deceived thereby, if the accused 
is apprehended in that province. R. v. Gillespie (No. 2), 2 Can. Cl 
Cas. 309 (Que.).

“ Manager ”]—A manager dc facto is included, although not formally 
appointed. R. v. Lawson [1905] 1 K.B. 541, 74 L.J.K.B. 296, 69 J.P.
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122; and probably, although ho vailed himself only “secretary" of the 
company, (libeon v. Barton, L.R. 10 Q.B. 320 (under Companies Act, 
1862, Imp., *scs. 26, 27).

With i nt to induce, etc., or with intent to deceive or defraud]— 
The intent may be inferred from the knowledge of the falsity of the 
statement, etc., and that it was intended that the statement was to be 
acted upon for any of the purposes indicated. R. v. Birt (1899), 63 
J.P. 328.

Obtaining credit on false pretenses1—Code sec. 405a ; R. v. Cohen 
(1915), 33 O.L.R. 340, 24 Can. Cr. Cas. 238.

Knowingly making false statement in writing for intent]—Code sec. 
407a; R. ▼. Cohen (1915), 33 O.L.R. 340, 24 Can. Cr. Cas. 238.

Details of false pretence or fraud not essential to indictment]—See 
secs. 863 and 864 ; also secs. 853, 855, 859, 860, as to stating the offence 
and the ordering of particulars.

Second offences]—See secs. 465, 963 and 064.

Falsification of aeeoaeta by clerk, etc.- Making false entry.
415. Every one is guilty of an indictable offence and liable 

to seven years* imprisonment who, being or acting in the capa
city of an officer, clerk, or servant, with intent to defraud,—

(а) destroys, alters, mutilates or falsifies any book, paper,
writing, valuable security or document which be
longs to or is in the possession of his employer, or 
has been received by him for or on Itehalf of his 
employer, or concurs in the same being done ; or,

(б) makes, or concurs in making, any false entry in, or
omits or alters, or concurs in omitting or altering, 
any material particular from or in, any such book, 
paper, writing, valuable security or document.

Origin]—Sec. 366, Code of 1892 ; Falsification of Accounts Act, 1875, 
38-39 Viet., Imp., ch. 24, see. 1.

With intent to defraud]—The fraudulent intent is a question for the 
jury. R. v. Drewett (1905), 69 J.P. 37, 21 Times L.R. 164.

“ Valuable security ”]—Code sec. 2, sub-sec. (40).
"Writing”]—Code sec. 2, sub-sec. (42).
Destroying or falsifying book, security, etc.]—Compare sec. 413, 

dealing with the like offence by directors, managers, and company 
officers.

“ Makes or concurs in making any false entry ” in employer's books] 
—If a book entry as of a “ balance in hand n is contained in an account 
of the employer's receipts on account of a third person, filled in by
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the employee with the vorrevt balance which would have been on hand 
but for the latter’» embezzlement, it ie not a false entry by the em 
bezzling employee. R. v. Williams (1899), 79 L.T. 739, 43 Sol. J. 201, 
15 Times L.R. 156, 63 J.P. 103. But had a similar entry been made 
in a book kept for showing the balances held by the employee for his 
employer in respect of the third party’s money it would then have been 
a " false entry.” R. v. Williams, supra.

Falsification by omission in accounts by employee)—In charging a 
clerk or servant with criminally fraudulent omission to enter particulars 
in the books of account, care must be taken to state that the omitted 
particulars were “material particulars.” R. v. Wilson (1913), 5 W.W.R. 
620, 22 Can. Cr. Cas. 162, 26 W.L.R. 148, (Sask.). The omission of the 
word “ material ” from the indictment will vitiate it, as that is an 
essential averment, and a ground for quashing the indictment. R. v. 
Wilson, supra.

Sec. 415 may be applied to a fraudulent omission to register a fare 
in an automatic registering machine. R. v. Solomons [1909] 2 K.B. 980 
(a taxicab case) ; Code sec. 2, sub-sec. (42) defining the term “ writing.”

An unauthorized agreement made by the employee to set off his own 
indebtedness against the account due his employer is not included in 
the punishable omissions under sub-sec. (6), because the servant could 
not bind his employer by such an agreement in the absence of express 
authorization. Rex v. Wilson, supra.

Extra-territorial or partly extra-territorial offences]—It has been 
held that the English courts have jurisdiction in a case in which a British 
subject sent abroad to manage a branch of an English business omitted an 
entry in his returns to his employers knowing that the result would be a cor
responding < mission in his employers’ books kept in England. He was held 
rightfully convicted in England, on the ground that by his mailing 
the false returns frôm abroad which were received and acted upon in 
England, he had completed in England an offence begun abroad. R. v. 
Oliphant [1905] 2 K.B. 67, 74 LJ.K.B. 591, 21 Times L.R. 416. But 
English courts have a general jurisdiction over extra-territorial offences 
committed by British subjects which is lacking in colonial courts; and 
it may be doubted whether Canadian courts would have had jurisdiction 
under similar circumstances had the head office of the business been in 
Canada and the branch in a foreign country. Compare re Bigamy sec
tions of the Code, 27 8.C.R. 461, 1 Can. Cr. Cas. 172; R. v. Jameson 
[1896] 2 Q.B. 425, 18 Cox C.C. 392, (under the Foreign Enlistment Act, 
Imp.); McLeod v. Attorney-General of N.8.W. [1891] A.C. 455; R. v. 
Russell [1901] A.C. 446, 20 Cox C.C. 51, 70 L.J.K.B. 998; Jefferys v. 
Boosey, 4 H.L.C. 815.

Formal charge in lieu of indictment]—In Alberta and Saskatchewan 
the formal charge may include this offence although the preliminary 
enquiry on which the committal was based was for theft only. R. v.

523



[»«il l'HI Ml.N AL COUK (VAUT VII)

Wilson (1913), $ W.W.B. 620, 28 Can. Cr. Cas. 162, 26 W.L.R. 1*8 
l Mask. | ; re Criminal Cods, 42 H.C.K. 42*.

Detailt af faite prêt te nr or freed not rtteniml to Mdtolmsal]—Use 
sera. 668 aail 864; also asvs. 853, 856, 859, 860, as to staling ths offence 
nod the ordering of [nuliculats.

gfoond o/Tonrr#]—Bet- secs. 465, !*62 and 964.

false return by public oflieer.
416 Every one is guilty of hii indictable offence and liable 

to file years’ imprisonment, and to a line not exceeding five 
hundred dollars, who, being an officer, collector or receiver, 
entrusted with the receipt, custody or management of any part 
of the public revenues, knowingly furnishes any false statemen' 
or return of any sum of money collected bv him or entrusted 
to his care, or of any balance of money in his hands or under 
his control. ,

Origin 1—8ec. 267, Code of 1892.
Heeand nffenert]—See sees, 465, 962 and 964.
Faite refsrns under the Bank Art]—Bee The Bank Act, Can., and 

amendments ; R. v. Weir, 3 Can. Cr. Cas. 102, 8 Que. Q.B. 521 ; R. v. 
Weir, 3 Can. Cr. Cas. 262; 521 ; R. v. Hincks (1879), 24 L.C. Jurist, 116; 
R. v. Nesbitt, 28 (i.I. R 91, 4 O W N 747, 21 Can. Cr. Cas. 861; R. v. 
Levitt, 41 N.8.R. 240, 13 Can. Cr. Cas. 15; R. v. Browne, 14 Can. Cr. 
Cas. 247; re O'Neill, 19 Can. Cr. Cas. 410.

IReposai of property, etc. with Intent to defrand creditor*.— 
Receiving property with Intent.— Being a trader falls to keep 
accounts.

417. Every one is guilty of an indictable offence and liable 
to a fine of eight hundred dollars and to one year’s imprison
ment who,—

(а) with intent to defraud his creditors, or any of them.
(i) makes, or causes to be made any gift, conveyance,

assignment, sale, transfer or delivery of his 
property, or,

(ii) removes, conceals or disposes of any of his prop
erty ; or.

(б) with the intent that any one shall so defraud his credi
tors, or any one of them, receives any such prop
erty ; or,
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(c) being a trader and indebted to an amount exceeding 
one thousand dollars, is unable to pay his creditors 
in full and has not kept such books of account as, 
according to the usual course of trade or business 
in which he may have been engaged, an- necessary 
to exhibit or explain his transactions, unless he I» 
able to account for his losses to the satisfaction 
of the court or judge anil to show that the absence 
of such Ixxiks was not intended to defraud his 
creditors, but no person shall be prosecuted umler 
the provisions of this paragraph by reason only of 
his having failed to keep such books of account at c 
period of more than five years before the date of 
such inability to pay his creditors.

Origin']—1917 Can., eh. 14, sec. 4; 4 Edw. VII, eh. 7, sec. 1; sec. 368, 
Code of 1892; R.8.C. 1886, ch. 17.3, sec. 28; 22 Viet., Can., ch. 96, 
see. 21.

A conclusion of fraud depends upon the absence or presence of an 
honest belief. If a lielief is honestly entertained, the fact that it 
resulted from a want of skill or incompetence, or lacks reasonable 
grounds, does not warrant a conclusion of fraud. Clement v. The King, 
(1914) 6 W.W.R. 414 (Can.), per Anglin, J., citing Glasier v. Rolls, 
-#2 Ch. D. 436.

Transfer with intent to defraud]—It is not essential that the debt 
of the creditor should, at the time of the sale, etc., be actually due. 
R v. Henry, 21 OR. 113; Macdonald v. McCall, 12 A.R. (Ont.) 393.

An assignment to a trustee for creditors even with preferences, 
where the property has been handed over to the trustee in accordance 
therewith, is not a violation of criminal law even-tf made by the debtor 
iu breach of prior agreements to prefer other creditors. R. v. Shaw, 
31 N.8.R. 634.

The preferences may be subject to attack in civil proceedings because 
of their infringing a provincial law dealing with the distribution of 
insolvent’s effects in the absence of any federal bankruptcy law 
applicable thereto.

It is properly left to the jury to say whether the defendant put the 
property out of his hands, transferred or disposed of it for the purpose 
of defrauding his creditors, although in the course of that transaction 
he satisfied a debt due to the creditor to whom the property was assigned. 
R. v. Potter (I860), 10 fJ.C«C.P. 39.

In a case where the nature of the proceedings and the evidence 
clearly showed that criminal process issued against 8. was used only
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for the purpose of getting S. to Montreal to enable his creditors there 
to put pressure on him, in order to get their claims paid or secured, a 
transfer made by S's father of all his property for the benefit of the 
Montreal creditors was set aside as founded on an abuse of the criminal 
process of the court. Shorey v. Jones (1888), 15 Can. 8.C.R. 398, affirm
ing 20 n s u m

As to the sufficiency of the evidence to support the charge, see E. v. 
Ayoup, 39 N.B.R. 598, 10 Can. Cr. Cas. 375, R. v. Shaw, 31 NJ3.R. 534 ; 
R. v. Van Meter, 11 Can. Cr. Cas. 207 ; R. v. Porter, 35 O.L.R. 339, 9 
O.W.N. 378, 26 Can. Cr. Cas. 39.

Concealing property with fraudulent intent]—See Bryce v. Wilks, 
11 Que. Q.B. 404, 5 Can. Cr. Cas. 445 (under a Quebec statute) ; Baxter 
v. Gordon, 13 O.L.R. 598.

Evidence of two other concealments a few days prior to that being 
tried would be admissible, not in proof of the charge, but as evidence 
of intent to defraud and of guilty knowledge. Be Goodman, 10 W.W.R. 
781, 786; R. v. Shellaker, (1914) 1 K.B. 414, 83 L.J.K.B. 413; R n 
Ball, [1911] A.C. 47 and Reg. v. Ollis, [1900] 2 K.B. 758, 781, 69 
L.J.Q.B. 918.

Failure of trader to keep hooks]—In R. v. Porter, 35 O.L.R. 339, 26 
Can. Cr. Cas. 39, an indictment under sub-sec. (c) was held bad for 
failure to allege any time for which the failure to keep books had 
continued.

Since the decision in R. v. Porter, 35 O.L.R. 339, sub-sec. (e) has 
been amended (1917) by deleting the words " for five years next before 
such in ability ” which formerly preceded the words " kept such books 
of account” in sub-sec. (c), and the words commencing as follows : 
“ but no person shall be prosecuted, etc.” (to the end of sub-sec. (c) ) in 
its present form were then added. This alteration is evidently intended 
to make it clear that a person who has been a “ trader ” for less than 
five years is amenable to sub-sec. (c) as well as the person who has 
been in business for a longer time.

It would seem to be necessary to prove that the accused was “a 
trader,” a term which is left undefined by the Code, but is commonly 
used in bankruptcy laws. See the repealed Insolvent Act of 1875, Can. ; 
Creighton v. Chittick, 7 8.C.R. 348.

Details of false pretence or fraud not essential to indictment]—See 
secs. 863 and 864 ; also secs. 853, 855, 859, 860, as to stating the offence 
and the ordering of particulars.

Second offences]—See secs. 465, 963 and 964.
Criminal offence against bankruptcy law]—Sec. 417 is in effect a 

bankruptcy law for the purposes of the Extradition Convention of 1907 
with the U.S.A. R. v. Stone (1911), 17 Can. Cr. Caa. 377, and see R. v. 
Stone, 17 Can. Cr. Cas. 249 ; re Goodman, 10 W.W.R. 781 and 1178, 26 
Can. Cr. Cas. 84 and 254, 26 Man. R. 537 ; re Webber, 20 Can. Cr. Cas. 
1 and 6.
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llestroylng or falsifying book» to defraud creditor».
418. Every one is guilty of an indictable offence and liable 

to ten year»' imprisonment who, with intent to defraud hi» 
creditors or any of them, destroy», alters, mutilates or falsifie» 
any of his books, papers, writings or securities, or makes, or is 
privy to the making of, any false or fraudulent entry in any 
book of account or other document

Origin]—Sec. 36», Code of 1892; B.S.O. 1886, eh. 173, see. 27.
“ Destroying or falsifying ”1—Compare secs. 413, *15.
Detail» of faite pretence or fraud not eeeential to indictment]—See 

sees 863 and 864; alio «res. 853, 855, 85», 860, a» to stating the offence 
and the ordering of particulars.

Second offence»]—See secs. 465, 963 and 964.

Vendor concealing deeds or encumbrances or falsifying pedigrees.
418. Every one is guilty of an indictable offence and liable 

to a fine, or to two years’ imprisonment, or to Iwith, who, being 
a seller or mortgagor of land, or of any chattel, real or personal, 
or chose in action, or the solicitor or agent of any such seller or 
mortgagor (and having liecn served with a written demand of 
an abstract of title by or on behalf of the purchaser or mortgagee 
before the completion of the purchase or mortgage) conceals 
any settlement, deed, will or other instrument material to the 
title, or any incumbrance, from such purchaser or mortgagee, 
or falsifies any pedigree upon which the title depeuds, with 
intent to defraud and in order to induce such purchaser or 
mortgagee to accept the title offered or produced to him.

Origin]—Sec. 370, Code of 1892; B.S.C. 1886, ch. 164, sec. 91.
Preliminary]—The leave of the Attorney-General is essential to a 

prosecution for an offence under sec. 419. Code sec. 597. An indict
ment is not objectionable for failure to state in it that such consent 
has been obtained ; Code sec. 855 (*) ; but it must appear at the trial 
that the prosecution is by leave or the case will be dismissed.

Detail» of faite pretence or fraud not essential to indictment]—See 
secs. 863 and 864; and see secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Second offences]—See secs. 465, 963 and 964.

Fraudulent registration of titles.
420. Every one is guilty of an indictable offence and liable 

to three vears’ imprisonment who, acting either as principal 
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or agent, in any proceeding to obtain the registration of ally 
title to land or otherwise, or in any transaction relating 1» land 
which ie, or ia proposed to lie, put on the register, knowingly 
and with intent to deeeire makes or assists or joins in, or is 
privy to the making of, any material false statement or repre
sentation, or suppresses, nonoeals. assists or joins in, or is privy 
to the suppression, withholding or concealing from, any judge 
or registrar, or any person employed by or assisting the regis
trar, any material document, ael or matter of information.

On,(Tin]— Sec. 371, Code of 1892; B.8.C. 1886, ch. 164, sec*. 96, 97.
Details of faite pretence or fra d not essential to indictment]—See 

secs. 863 and 864 ; also secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of partieula s.

Second o$Vn<e«Jr-8e< see*. 465, <£3 and 964. ............. . t
_ tit I
Fraudulent sales of real property.

421. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment, and to a hue not exceeding two 
thousand dollars, who, knowing the existent-, of any unregistered 
prior sale, grant, mortgage, hypothec, privilege or encumbrance 
of or upon any real property, fraudulently makes any subsequent 
sale of the same, or of any part thereof.

Origin]—See. 372, Code of 1892; R.S.C. 1886, ch. 164, secs. 92, 93.
Sales in fraud of unregistered title]—Where the owner of land con

veyed to the accused by a deed absolute ia form, but intended by both 
parties to be held oaly as a security for a loan, and after default in 
payment of the loan, the accused made and registered a conveyance also 
absolute in form to a brother who already had notice of the terms of 
the original conveyance, for the same expressed consideration as was 
stated in the original conveyance, but the brother did not accept the 
deed or pay the money, a conviction of the accused under see. 421 for 
fraudulently selling with the intention of defeating the unregistered 
equity of redemption of the original owner was set aside on the ground 
that the acts stated did not constitute an offence under that section. 
R. v. MeDevitt (1910), 17 OSn. Cr. Cas. 331, 22 O.L.R. 490.

Referring to sec. 421, Magee, J.A., said, in R. v. MeDevitt, 22 O.L.R. 
490, 17 Can. Cr. Cas. 331, at 341 :—M It was argued that to be unregis
tered within the meaning of the aeetion there must be something in 
writing, something which could be registered, and also that an equity 
of redemption did not come within its wording. I am not af’présent 
prepared to assent to either of these propositions, though much may 
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be said in support of tàe latter at least. But it is not, I think, meeee 
•ary to consider them. The caee can and should be disposed of on 
the short ground that, at the time this prosecution was instituted, there 
had not in fact been any sale.”

Hypothec]—This term is used in the laws of the province of Quebec.
“ Privilege ”]—In this connection the word “ privilege " refers to 

the legal right so termed under the Quebec Civil Code.
Details of false pretence or frond not essential to indictment]—See 

sees. 863 and 864 ; also see secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Second offences]—See secs. 465, 963 and 964.

Fraudaient hypothecation of real property.—Barden of proof.

422. Every one who pretends to hypothecate, mortgage, or 
otherwise charge any real property to which he knows he has 
no legal or equitable title is guilty of an indictable offence and 
liable to one year’s imprisonment, and to a fine not exceeding 
one hundred dollars.

2. The proof of the ownership of the real estate rests with the 
person so pretending to deal with the same.

Origin]—Sec. 373, Code of 1892; B.8.C. 1886, ch. 164, secs. 92, 94.
Details of false pretence or fraud not essential to indictment]—See 

secs. 863 and 864; also see secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Second offences]—See secs. 465, 963 and 964.

Fraudaient seizures of laid under execution.

423. Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who, in the province of Quebec, 
wilfully causes or procures to he seized and taken in execution 
any lands and tenements, or other real property, not being at 
the time of such seizure, to the knowledge of the person causing 
the same to be taken in execution, the bona fide property of the 
person or persons against whom, or whose estate, the execution 
is issued.

Origin]—Sec. 374, Code of 1892; R.S.C. 1886, ch. 164, secs. 92, 95.
Details of false pretence or fraud not essential to indictment]—See 

secs, 863 and 864; also see secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Second offences]—See secs. 465, 963 and 964.
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Holier of lease of gold or «Hier mine defrauding owner. l olewfol 
sale of mined gold or silver.- I'nlewfnl purchase of reek, 
ore or quarts containing gold or silver or unsmelted gold or 
■llTor.

4364. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment, who,—

(а) being the holder of any lease or license issued under
the provisions of any Act relating to gold or silver 
mining, or by any persons owning land supposed to 
contain any gold or silver, by fraudulent device or 
contrivance defrauds or attempts ,to defraud Ui- 
Majesty, or any person, of any gold, silver or money 
payable or reserved by such lease, or, with such 
intent as aforesaid, conceals or makes a false state
ment as to the amount of gold or silver procured lit 
him; or,

(б) not being the owner or agent of the owner of mining
claims then lining worked, and not being thereunto 
authorized in writing by the proper officer in that 
behalf named in any Act relating to mines in force 
in the province in which the offence is alleged to 
have been committed, sells or purchases, except to 
or from such owner or authorized person, any rock, 
ore, mineral, stone, quartz or other substance con
taining gold or silver or any unsmelted, or. untiuated. 
or unmanufactured or partly smelted, partly treated 
or partly manufactured gold or silver ; or,

(c) purchases any rock, ore, mineral, stone, quartz or other 
substance containing gold or silver, or any un
smelted, or untreated, or unmanufactured, or 
partly smelted, partly treated, or partly manufac
tured gold or silver, except from such owner or 
authorized person, and does not, at the same time, 
execute in triplicate an instrument in writing, stat
ing the place and time of purchase, and the quantity, 
quality and value of gold or silver so purchased, and 
the name or names of the person or persons from 
whom the same was purchased, and within ten day’ 
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tile the same with the clerk of the county or dis
trict court of the county or district in which the 
purchase was made, or with the otiicer witli whom 
in the said county or district bills of sale or mort
gagee of personal property are filed or deposited.

(if) The two next preceding subsections (6) and (e) shall 
not extend or apply to the Yukon Territory.

Origin}—Sec. 375, Code of 1892 ; R.8.C. 1886, eh. 164, sees. 27, 28, 
29; Canada Statutes, 1909, 8-9 Edw. VII, eh. 9.

.Sole of crude gold or tilver ore by unauthoriecd person] —111 order 
to constitute a sale it is not necessary that the price should lie fixed 
by the contract ; it is sufficient that it be left to tie fixed in tlui manner 
thereby agreed. The maxim '* id cerium esf quod crrtum redds polett " 
applies. R. v. Barber (Ont.), 17 Can. Cr. Cas. 236.

Where unsmelted ore is turned over to a smeller proprietor by n 
(arson having no mine owner's authority under sec. 424, upon an 
agreement to pay for the silver realised on smelting, the transaction is 
not a sale merely of the refined silver but of the crude ore, and is an 
offence under sec. 424. R. v. Barber (Ont.), 17 Can. Cr. Cas. 236.

Laying property in Hi* Ma jetty or in mining lirrnerr]— flee sera. 
866, 893.

Detail» of /else pretence or fraud not citential to indictment]—Set 
secs. 863 and 864; and see secs. 853, 855 , 859, 860, as to stating th, 
offence and the ordering of particulars.

Second offence»]—See sees. 465, 963 and 964.
Search warrant for mined gold or titrer unlawfully possessed] — 

See see. 637, 750 (d).
Unlawful possession of crude gold or silver ore]—See see. 424a, 637, 

750 (d).
Theft from mines]—See secs. 353, 378, 424, 424a, 637, 750 (d), 866, 

893.

t'alawfel possession of rock, ore, or qnarti containing gold or 
silver,—Determination of value.—Limitation of proceedings.

424a. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, having in his possession, or 
upon hia premises, with his knowledge, any rock, ore. mineral, 
stone, or quartz of a value of not less than twenty-five cents pet 
pound, or in the case of mica of a value of not less than seven 
cento per pound, or any partly melted, partly treated or partly 
manufactured gold or silver which there is reasonable ground to 
suspect has been stolen or has been, dealt with contrary to the 
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provision» of paragraph ( b > or (c) of section 424, is unable or 
refuses to account satisfactorily for or prove his right to the 
possession of the same.

2. If in any proceeding under this section any question arises 
as to the value of any rock, ore, mineral, stone or quartz, the 
judge, magistrate, justice or other officer Indore whom the pro
ceeding is pending may order such assay or assays, test or tests, 
to he made as may lx» deemed requisite for determining such 
value.

8. No action or prosecution for a violation of this section 
shall be commenced or undertaken in any part of Canada Unless 
or until an order has lieen passed by the Governor in Council 
declaring this section to be in force in such part of Canada. 
Any such order may be amended, revoked or renewed from time 
to time in whole or in part by any subsequent order in council.

4. No proeecutlbn shall lie had under this section unless it 
had been initiated on the information or complaint of a manager 
or director of a mining company or on the information or com
plaint of some one thereunto authorized by a mining company 
or a manager or director thereof, or by or with the authority of 
the attorney general of the province in which the offence i- 
alleged to have been committed, or by the owner or part owner 
of a mine who deposes under oath that he believes that rock, ore, 
or other substance similar to some of those mentioned in this 
section has been stolen or wrongfully taken from the mine.

Origin]—Can. Statutes, 1910, 9-10 Edw. VII, ch. 12.
Order bringing into force]—See Proclamation bringing into force 

in Ontario and Quebec, 17 May, 1910, 43 Can. Galette, 3592.
This section is operative only in such districts as nu|y be Vffaed 

in the Order-in-Council under sub-sec. (3), and the proclamation for any 
district may be revoked in like manner.

Search warrant for minrd gold or titrer unlawfnllg possessed]—. See 
sec «37, 750 (d).

How property in ores may be laid]—Secs. H«tl and 893, which deal 
specifically with offences under secs. 378 anil 424, probably do not 
apply to sec. 424a, which was added as a distinct section of the Code.

Being unable or refuting to account]—A person who is unable or 
refuses to account satisfactorily for, or to prove his right to the pos
session of, the ore specified, before a conviction is liable under sec. 
424a. B. t. Karp, 41 O.L.B 540, 30 Can. Cr. Cas. 115, 13 O.W.N. 435.
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8e il would lie no answer to * charge iKit the ecnmed had not been 
tiret nehed and given opportunity liefore arreet to account eatiefaetorily 
for the gold or eilvet ore he wae carrying concealed on hie pereon. R. v. 
Karp, eupra. The intention of eec. 424* is to pul upon percune under 
reasonable grounds of suspicion of having stolen any of the valuable 
metals mentioned in the section, or of having dealt with them contrary 
to the provisions of sec. 424, sub-secs (h) or (<t), the onus of proof 
such as the latter part of sec. 424* requires. R. v. Karp, supra, per 
Meredith, C.J.C.P.

Second offences]—See secs. 465, 963 and 964.
- . ,. ,r-l |.. m !

8 are bowse» as, etc. deliierlng receipt lor goods without reeelrlwg 
them.—Accepting, ete„ false receipt.

425. Every otic is guilty of an indictable offence and liable 
lo three years’ imprisonment, who,—

(а) being the keejier of any warehouse, or a forwarder,
miller, master of a vessel, wharfinger, keeper of a 
cove, yard, harlaiur or other place for storing timlier, 
deals, staves, boards, or lumlier. curer or packer of 
pork, or dealer in wool, carrier, factor, agent or other 
person, or a clerk or other person in his employ, 
knowingly and wilfully gives to any person a writing 
purporting to be a receipt for, or an acknowledg
ment of, any goods or other property as having been 
received into his warehouse, vessel, cove, wharf, or 
other place, or in any such place about which he is 
employed, or in any other manner received by him. 
or by the person in or about whose business he is 
employed, before the goods or other property named 
in auch receipt, acknowledgment or writing have 
been actually delivered to or received by him as 
aforesaid, with intent to mislead, deceive, injure or 
defraud any person, although such person is then 
unknown to him; or

(б) knowingly and wilfully accepts, transmits or uses any
such false receipt or acknowledgment or writing.

Origin]—Sec. 376, Code of 1892; B.8.C. 1886, ek. 164, see. 73.
" Knowingly and oil fully ”]—Compare Code see. 509, and see R. v. 

Hayes, 6 Can. Cr. Cas. 357 ; R. v. Mardougall, 16 Can. Cr. Cas. 466. 
K. v. Beaver, 9 O.L.R. 418, 9 Can. Cr. Cas 415. ffj parte O’Bhauglineeey,
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8 Cmn. Cr. Can. liM, 13 (juo. K.H. 17»; K. v. Tupper, 11 Cm. Or Cas. 
IPO; R. v. Bridges, 13 B.C.R. 67, 13 Can. Or. Cas. 548; R. v. Barre, 15 
Man. I..R. 430, 11 Can. Cr. Car. 1 ; MnOillivray v. Muir, 6 O.L.R. 154. 
7 (Va. Cr. Can. .'WO.

Setemd offence»)—Hem aece. 465, 963 and 964.
.4cle of pin t nor*]—See sec. 428.
Detail* of fat*e pretence or fraud not essential to imf veils eat] —Sec 

m 863 and 864; also area. 853, 855, 859, 860, a» to stating the 
offence and the ordering of particulars.

fraudulent disposal of mere handler as to which none) has been 
advanced or aeenrity glrea by consignee. - Aiding In disposal. 
- Exception.

426 Kvery one is guilty of an indicia hie offence and liable 
to three years’ imprisonment, who.

(it) having, in his name, shipped or delivered to the keeper 
of any warehouse, or to any other factor, agent or 
carrier, to he shipped or carried, any merchandise 
upon which the consignee has advanced any money 
or given any valuable security, afterwards, with in
tent to deceive, defraud or injure such consignee, in 
violation of good faith, and without the consent of 
such consignee, makes any disposition of such mer
chandise different from and inconsistent with the 
agreement made in that hchalf between him and 
such consignee at the time when or before such 
money was so advanced or such security given ; or, 

(It) knowingly and wilfully aids and assists in making such 
disposition for the purpose of deceiving, defrauding 
or injuring such consignee.

2. No person commits an offence under this section who. 
before making such disposition of such merchandise, pays or 
tenders to the consignee the full amount of any advance made 
thereon.

Origin]—Sec. 377, Code of 1892 ; R.8.C. 1886, eh. 164, see. 74.
.4et» of partner*]—See sec. 428.
Detail* af faite pretence or fraud sol essential to indictment)—See 

secs. 863 and 864 ; also sees. 853, 855, 859, 860, as to stating the 
offence anil the orderiag of particulars.

Second offence*)—See secs. 465, 963 and 064.
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K rendaient receipts under the Bank Aet - Frandnlently alienating 
property covered hy receipt.

427. Every one i* guilty of au indict aille offence and liable 
to three years’ imprisonment who,—

(а) wilfully makes any false statement in any receipt, eer
tideate or acknowledgment for grain, timber or 
other goods or property which can be used for any 
of the purposes mentioned in the Bank Act; or,

(б) having given, or after any clerk or person in his employ
has, to his knowledge, given, as having lieen received 
by him in any mill, warehouse, vessel, cove or other 
place, any such receipt, certiffcate or acknowledg
ment for any such grain, timber or other graals or 
property, or having obtained any such receipt, cer
tificate or acknowledgment, and after having en
dorsed or assigned it to any hank or jiersnn, after 
wards, and without the consent of the holder or 
endorsee in writing, or the production and delivery 
of the receipt, certiffcate or acknowledgment, wil
fully alienates or parts with, or does not deliver to 
such holder or owner of such receipt, certificate or 
acknowledgment, the grain, timber, goods or other 
property therein mentioned.

Origin]—fier. 378, Code of 1892; B.8.C. 1888, eh. 164, sec. 75.
Act» of partner»]—See sec. 428.
Detail» of faite pretence or fraud not ettential to tndtetnimf]—See 

secs. 863 and 864; also secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Second offence»]—See secs. 465, 963 and 964.
Transfer» in fraud af Bonk on security under the Bank Act]—See 

I he Bank Act, Can., 1913, ch. 9 and amendments, 1915, eh. 1, and 1916, 
* 10.

Under the Benk Act It is an offence for a Bank to acquire, except 
in accordance with that Act, any warehouse receipt, bill of lading or 
other security provided for by secs. 86-90 of the Bank Act, 1918. 3-4 
tleo. V, Can., ch. 9, sec. 141. Any person having knowledge of the 
holding by a bank of a warehouse receipt, bill of lading, or security by 
ifeeipt specially provided for under the Bank Act is liable to impriaon- 
ment for a term not exceeding three years if he transfers or withholds 
the goods covered thereby in fraud of the Bank. Bank Act, 1913, Can.,
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eh. S, eee. J 44. As U frauds bp «.oeaifiiww. see Cede eee. 14ft. Baeàing
corporations in Canada muet ht* authorised kry the Treasury Board, a 
1 ranch of the Government, before commencing a banking business. 
And any |»eraon is guilty of an offence against the Bank Act if fie uses 
the word “ bank ” or the words “ savings bank," “ banking company," 
“ banking house," “ banking association," or *' banking institution ’’ (or 
any word or words of import equivalent thereto in any foreign language ) 
in any sign or in an advertisement or in a title to represent or describe 
his business qr any part of his business without being authorised so to 
do by the Bank Act or by some other statute. Bank Act, 1913, Can., 
ch. 9, sec. 156. But it is to be noted that the selection of inhibited 
terms does not include the word banker. A private banking business 
may, it seems, tie conducted under an individual name with the word 
“ banker ” added, but not the word '* bank " or any of the other in
hibited words. Exceptional facilities for taking security from their 
wholesale and manufacturing customers are provided by the Bank Act 
for the benefit of banks having Canadian incorporation or charter or 
British or other banks who have obtained the necessary license from 
the Canadian Treasury Board to operate a banking business in Canada. 
This security is evidenced by a statutory form of receipt provided by 
the Bank Act, which does not require registration as a chattel mort
gage would, except as to security given by a farmer on hie live stock 
under the amendment made to the Bank Act in 1916, by 6-7 Geo. V, 
Can., ch. 10. Its operation as a security is limited to the cases for 
which the Bank Act provides.

A bank may also lend money to the owner, tenant or occupier of 
land for the purchase of seed grain upon the security of any crop to 
be grown from such seed grain. The security may be taken in the 
form set forth in schedule G. to the Bank Act, or in a form t<o the like 
effect. The bank by virtue of such security acquires a first and prefer
ential lien and claim for the sum secured and interest thereon upon the 
seed grain purchased and the crop covered by the security, as well be
fore as after the severance of the crop from the soil, and upon the 
grain threshed therefrom, and acquires the same rights and powers in 
respect of such seed grain and of the grain so threshed as if it had 
acquired such rights and powers by virtue of a warehouse receipt. The 
bank has the right, through its servants or agents in case of neglect 
to care for and harvest the crop, or in case of any attempt to dispose 
of the crop without the consent of the bank or in case of the seizure 
of the crop under process of law, to enter upon the land upon which 
the crop is grown, to take possession of, care for and harvest the crop 
and thresh the grain. 5 Geo. V, 1916, Can., ch. 1.

A bank may lend money to any wholesale purchaser or shipper of 
or dealer in products of agriculture, the forest, quarry and mue, or 
the sea, lakes and rivers, or any wholesale purchaser or shipper of or 
dealer in live stock or dead stock or the products thereof, upon the 
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beourity of sneh products, or of such live stook (defined by 6-7 Geo. V, 
Can. (1916), ch. 10), or dead stock or the products thereof; and to a 
farmer upon the security of his threshed grain grown upon the farm; 
and to any person engaged in business as a wholesale manufacturer of 
any goods, wares and merchandise, upon the security of the goods, 
wares and merchandise manufactured by him, or procured for such 
manufacture. If, with the consent of the bank, the products, goods, 
wares and merchandise, live stock or dead stock or the products thereof, 
upon the security of which money has been so loaned are removed and 
other products, goods, wares and merchandise, live stock and dead 
stock, or the products thereof of substantially the same character, are 
respectively substituted therefor, then to the extent of the value of 
the products, goods, wares and merchandise or live stock or dead stock 
or the products thereof so removed, the products, goods, wares and 
merchandise, live stock or dead stock or the products thereof so substi
tuted are covered by such security as if originally covered thereby; but 
failure to obtain the consent of the bank to any such substitution does 
not affect the validity of the security either as respects any products, 
goods, wares and merchandise, or live stock or dead stock or the pro
ducts thereof actually substituted as aforesaid or in any other particular. 
Any such security may he given by the owner of the said products, 
goods, wares and merchandise, stock or products thereof, or grain. The 
security may be taken in the form set forth in schedule C. to the Act, 
srto the Nke effect. The Bank Aet, 3-4 Geo. V, (1913), ch. 9, see. 88.

The bank acquires the same rights and powers in respect of the 
products, goods, wares and merchandise, stock or products thereof, or 
grain covered thereby as if it had acquired the same by virtue of a 
warehouse receipt; provided, however, that the wages, salaries or other 
remuneration of persons employed by any wholesale purchaser, shipper 
or dealer, by any wholesale manufacturer, or by any farmer in connec
tion with any of the several wholesale businesses referred to, or in 
connection with the farm, owing in respect of a period not exceeding 
three months, shall be a charge upon the property covered by the said 
security in priority to the claim of the bank thereunder, and such 
wages, salaries or other remuneration shall lie paid by the bank if 
the bank takes possession or in any way disposes of the said security 
or of the products, goods, wares and merchandise, stock or products 
thereof, or grain covered thereby. The Bank Act, 3-4 Geo. V, (1913), 
ch. 9, sec. 88.

Goods purchased from the wholesale manufacturer thereof in the 
ordinary course of business without notice that he has given security 
thereon to a bank under secs. 86 to 88 of the Act, will become the 
property of the purchaser free from any claim of the bank under the 
security. Bank of Montreal v. Tudhope, Anderson & Co., 21 Man. R. 
380; National Mercantile Bank v. Hampson, 5 Q.B.D. 177.
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eieepUea u to laaueeat partners—OReaees aader sees. 425.427.

428. If auy offence mentioned in any of the three section - 
last preceding is committed by the doing of anything in th • 
name of any firm, company or copartnership of persons, tin 
person by whom such tiling is actually done, or who connive
st the doing thereof, is alone guilty of the offence.

Orif»]—See. 37», Code ot ISM ; R.H.C. 1886, eh. 164, see. 76. 
Innocent partner*]—Sec. 428 declares an exception to secs. 425, 426, 

427 as regards innocent partners.

Helling'vessel or wreck wlthoet title.

429 Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, not having lawful title 
thereto, sells any vessel or wreck found within the limits of 
Panada. •

Origin]—Sec. 380, Code of 1892; B.8.C. 1886, ch. 81, sec. 36 (d).
“ Wreck"]—See definition in sec. 2 (41).
Second ofencee]—See secs. 465, 963 and 964.

Heeretlng wreck, etc. Kerch lag wreck.—Other dealings with 
wreck. Boarding wrecked veaseL 

430. Every one who,—
(а) secretes any wreck, or defaces or obliterates the marks

thereon, or uses means to disguise the fact that it is 
wreck, or in any manner conceals the character 
thereof, or the fact that the same' is wreck, from' any 
person entitled to inquire into the same ; or,

(б) receives any wreck, knowing the same to be wreck, from
any person other than the owner thereof or the 
receiver of wrecks, and does not within forty-eight 
hours inform the receiver thereof; or,

(c) offers for sale or otherwise deals with auy wreck, know
ing it to be a wreck, not having a lawful title to sell 
or deal with the same ; or,

(d) keeps in hie possession any wreck, knowing it to be
wreck, without a lawful title so to keep the same, 
for any time longer than the time reasonably 
necessary for the delivery of the same to the receiver ; 
or,
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(«) boards any vessel which is wrecked, stranded or in dis
tress against the will of the master, unless the parson 
no boarding is, or acts by command of the receiver ; 

is guilty of an offence punishable on indictment with two years’ 
imprisonment, and on summary conviction before two justices 
with a penalty of four hundred dollars or sii months’ imprison
ment with or without hard labour.

Origin)—Set. 881, Cede of 1882; R.8.C. 1886, ch. 81, sec. 37.
“ Wreck "J—The word “ wreck " as here used includes the cargo, 

stores and tackle of any vessel and all parts of a vessel separated 
therefrom, and also the property of shipwrecked persons. (Code sec. 2, 
sub-sec. (41) ), including any person belonging to, on Isiard of, or 
listing quilted any vessel wrecked, stranded or in distress at any place 
in Canada. Code sec. 2, sub-see. (33).

Second offences]—See sees. 465, 863 aud 864.
Fini offence on summery con stetson)—See see. 728.
Joint offendere on summary concretion]—See sec. 728.

I’arrhaslng old marine stores from person under sixteen. Receiving 
old marine stores. -Having In possession.

431. Every person dealing in old marine stores of any de
scription, including anchors, cables, sails, junk, iron, copper, 
brass, lead or other marine stores, who, by himself or his agent, 
purchases any old marine stores from any person under the age 
of sixteen years, is guilty of an offence and liable, oil summary 
conviction, to a (renal ty of four dollars for the first offence and 
of six dollars for every subsequent offence.

8. Every such person who, by himself or his agent, purchases 
or receives any old marine stores into his shop, premises or place 
of deposit, except in the daytime between sunrise and sunset, 
is guilty of an offence and liable, on summary conviction, to a 
|ienalty of five dollars for the first offence and of seven dollars 
for every subsequent offence.

3. Every person, purporting to be a dealer in old marine 
stores, on whose premises any such stores which have been stolen 
are found secreted, is guilty of an indictable offence and liable 
to five years’ imprisonment.

Origin]—Sec. 382, Code of 1882; R.8.C. 1886, ch. 81. sec. 35; Mer
chant Shipping Act, 1884, (Imp.), sec. 540.

Tint offence on summary conviction]—See sec. 729.
Joint offenders on summary conviction]—See sec. 728.
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Mirk» to ht used or public ■torts.
432 The marks specified in this section in that behalf may 

be applied in or on any public stores to denote His Majesty', 
property in such stores, or to denote any inspection or approval 
of any public stores by any officer or person acting for Hi. 
Majesty, whether such inspection or approval is made or given 
during the course of the manufacture, production or delivery 
of such stores for or to His Majesty, or prior to or after the 
delivery or acceptance of such stores to or by His Majesty.

|The words following "such stores in the third line were 
added by Order in Council, Feb. 24, 191Î, under the Wav 
Measures Act, 1914 ; see Can. Stat., 1918, xxxiv.]

Marti appropriated /or Hit Majeity'i uir in or on Naval, Military 
Ordnance, Barrack, Hospital and Victualling Stores.

Storks. Masks.

Hempen cordage and wire rope.

Canvas, fearnought, hammocks 
and seamen's bags.

Bunting.
Candles

Timber, metal and other stores 
not before enumerated.

Whtte, black or coloured threads 
laid up with the yarns and the 
wire, respectively.

A hltto lino In a Bornonfinp fnrm

A double tape In the warp.
Blue or red cotton threads In 

each wick, or wicks of red
cotton.

The broad arrow, with or with
out the letters W.D.

Marki appropriated for ute on ttoret, the property of Hit Majesty la 
the right of his Government of Canada.

Storks Marks.

Public stores.

Militia stores.

The name of any public depart 
nient, or the word ‘ Canada, 
either alone or In combination 
with a Crown or the Royal 
Arms.

The broad arrow within the let
ter " C."

The Governor in Council may also prescribe, by notice pub
lished in The Canada Gazette, what additional or other marks 
are appropriated for his Majesty’s use in or on naval, military, 
militia or other stores and property, whether such stores or 
property belong to His Majesty in the right of his Government 
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of Canada, or in the right of any other of Hi* Majesty’s 
Dominions.

2. It shall be lawful for any public department, and the con
tractors, officers and workmen of such department, to apply 
such marks, or any of them, in or on any such stores.

Origin]—Her. 384, Code of 1892 ; 6 and 7 Edw. VII, ch. 7 ; 3 and 4 
Geo. V, eh. 18, see. 17 ; Order in-Conneil, Can., Feb. 24, 1917 ; Public 
Stores Act, 1875 (Imp.), 88-39 Viet., ch. 25.

Vnlawful application of Government mark]—See R. v. Currie, 13 
OWN. 198.

Offences to public stores)—See sees. 2, sub-see. (28), 432-437, 636, 
991.

rnlawfuHj applying (internment marks.

433. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment, who, without lawful authority the 
proof of which shall lie on him, applies any of the said marks 
in or on any public stores.

Origin]—See. 385, Code of 1892; 50 51 Viet., Can., eh. 45, sec. 4. 
Evidence of enlistment)—See see. 991 (1).
Second offences]—See secs. 465, 963 and 964.

Obliterating marks from publie stores.

434. Every one is guilty of an indictable offence and liable 
to two years' imprisonment, who, with intent to conceal His 
Majesty's .property in any public stores, takes out, destroys or 
obliterates, wholly or in part, any of the said marks.

Origin]—Sec. 386, Code of 1892; 50-51 Viet., Can., ch. 45, sec. 5. 
Evidence of enlistment]—See sec. 991.
Second offences]—See secs. 465, 963 and 964.

t’nlawful possession, sale, etc* of publie stores.

435. Every one who, without lawful authority the proof of 
which lies on him. receives, possesses, keeps, sells or delivers 
any public stores bearing any such mark as aforesaid, knowing 
them to I rear such mark, is guilty of an offence punishable on 
indictment or on summary conviction, and liable, on conviction 
on indictment, to one year’s imprisonment, and, if the value
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thrmif «lot* not vicwd twesty-tive dollar*, on miinmary Con
viction before two jimtice*. to a fine of one hundred dollar* or 
to six month*’ imprisonment with or without hard labour.

Or«»«n |—Sec. 387, Code of 1892 ; 50-51 Viet., Can., ch. 48, «ecu. 
6 and 8.

•'Public stores”}—For definition, »ee sec. 2, iub-eecs (28) and (34).
“Knowing 'hem to bear sucii mark”]—These words give statutory 

confirmation to the interpretation laid down in Beg. v. Sleep, 
8 Cox C.C. 472. The prisoner had possession of government stores 
some of which were marked with the broad arrow. He was indicted 
under a statute which made it a criminal offence for any person to 
have stores or goods so marked in his “ custody, possession or keeping." 
The jury in answer to a question whether the prisoner knew that the 
copper or any part of it was marked, answered, “ We have not sufficient 
evidence liefore us to show that he knew it." Held, that it was neces 
sary for the prosecution to show affirmatively a possession by defendant 
with knowledge that the stores were marked with the broad arrow. 
Cockburn, C.J., said:—“The ordinary principle that there must be a 
guilty mind to constitute a guilty act applies to this ease and must 
be imported into this statute. It is true that the statute says nothing 
about knowledge, but this must be imported into the statute.” But set- 
sec. 991, sub-sec. 2, as to presumption of this knowledge in certain cases 
where junk dealers are concerned.

First offenoe on summary conviction]—See sec. 729.
Second offences]—See secs. 465, 757, 963, 964, 982.
Joint offenders on summary conviction]—See sec. 728.
Evidence of enlistment]—See sec. 991 (1).

Being In possession without being able lo jnstlf). Summoning 
former possessors.-Ever) unlawful possessor liable.

436 Every one, not being in His Majesty’s service, or a 
dealer in marine stores or a dealer in old metals, in whose posses
sion anv public stores bearing any such mark are found who. 
when taken or summoned before two justices, does not satisfy 
such justices that he came lawfully bv such stores, is guilty of 
an offenoe and, liable, on summary conviction, to a fine of twenty- 
five dollars.

2. If any such person satisfies such justices that he came 
lawfully by the stores so found, the justices, in their discretion, 
as the evidence given or the circumstances of the case require, 
may summon before them every person through whose hands 
such stores appear to have passed.
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;l. Every one who hap had possession thereof. who dope not 
satisfy each justiiw that he camp lawfully by thp samp. i« liable, 
on summary conviction, of having had p< «session thereof, to a 
tine of twenty-five dollars, and in default of payment to three 
months' imprisonment with or without hard labour.

Origin]—See. 388, Code of 1882 ; 50-51 Viet., Can., eh. 45, see. 9.
"Publie «lore»”]—See definition in sec. 2, «ulesees. (28) and (34).
Scare* for public «lore» by peace officer]—See »ec. 638.
Kviicnce of enlistment]—See see. 991.
Firet offence on «memory ooneielionl—See eec. 729.
Joint offender» on «memory conviction]—See see. 728.

t rend, at*, la eoanecUon with sale, etc, of military stores.
436a. Every person is guilty of an indictable offence and 

liable to imprisonment for two years, or to a fine not exceeding 
live thousand dollars, or to both imprisonment and fine, who 
knowingly sells or delivers, or causes to be sold or delivered, 
to His Majesty or to any officer or servant of His Majesty, 
any defective military, militia or naval stores of any kind or 
description, whether such stores are for His Majesty in the right 
of His Government of Canada, or in the right of any other of 
His Majesty’s dominions, or who in any way commits any act 
of dishonesty, fraud, or deception upon His Majesty or any of 
His Majesty’s officers or servants in connection with the sale 
or lease or purchase or delivery or manufacture of such military, 
militia or naval stores.

Î. If any offence referred to in this section is committed by 
a body corporate, every director, officer, agent and employee of 
such body corporate who has knowingly taken any part or share 
in such fraud, dishonesty or deception, or who knows or had 
reason to suspect that such fraud, dishonesty or deception would 
be or was being committed, or knows or had reason to suspect 
that such fraud, dishonesty or deception has been committed, 
and does eot at once inform His Majesty thereof, shall be liable 
as well as the body corporate to the penalties imposed by this 
section in all respects as if such offence was committed by said 
director or other person, and every such body corporate, director 
or other person convicted of such offence shall be thereafter 
incapable of contracting with His Majesty or with any of His 
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Majesty's officers or servants or of holding any coni rai l, or office 
with, from or under Him or them, or of receiving any Iwuelit 
under any eontract ho made.

Origin]—Canada Statutes, 1915, 5 (leo. V, eh. IS.
Offcrr or serrent of His Majesty)—An to evidence of enlistment or 

enrolment, nee nee. 991.
” Stores "]—See definition in see. 2 (34), taken from nee. 383 of 

the Code of 1892.
Details of false pretence or fraud not essential to indu-tment)—See 

sees. 863 and 864 ; also sees. 853, 855, 859, 860, as to stating till 
offence and the ordering of particulars.

Second offences)—See see. 465, 757. 963, 964, 982.

Searching for stores near Hln Majesty’s vessels, wharfs or docks.

437 Kvcry one who, without permission in writing* from 
the Admiralty, or from some person authorized hy the Admiralty 
in that behalf, creeps, sweeps, dredges, or otherwise searches for 
stores in the sea, or any tidal or inland water, within one hundred 
yards from any vessel lielonging to His Majesty or in His 
Majesty’s service, or from any mooring place or anchoring place 
appropriated to such vessels, or from any mooring belonging 
to His Majesty, or from any of His Majesty’s wharfs or docks, 
or victualling or steam factory yards, is guilty of an offence 
and liable, on summary conviction before two justices, to a fine 
of twenty-five dollars, or to three months’ imprisonment, with 
or without hard labour.

Origin]--Sec. 389, Code of 1892; 50-51 Viet., Can., eh. 45. sees. II 
and 12.

“ Admiralty")—See definition in see. 335 (b) and see Code see. 8.
"Stores")—See definition in see. 2 (34),
Scorch for public stores by peace ofilerr]—See sec. 636.
Kvidence of enlistment]—See nee, 991.
Joint offenders on summary concretion)—See sec. 728.
First offence on summery conviction)—See see. 729.

Receiving clothing or fnrnltnre front soldiers or deserters.
Changing the colour.—Receiving provisions front soldier.

438. Every one who,—
(it) buys, exchanges or detains, or otherwise receives from 

any soldier, militiaman or deserter any arms, cloth
ing or furniture belonging to His Majesty, or any 
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«uvli artiilw helungiiig to any soldier, militiaman 
or deserter as are generally deemed regimental neces
saries according to the custom of the army; or,

(6| causes the colour of such clothing or articles to be 
changed ; or,

(«•) exchanges, buys or receives from any soldier or militia 
man, any provisions, without leave in writing from 
the officer commanding the regiment or detachment 
to which such soldier belongs;

is guilty of an offence punishable on indictment or on summary 
conviction and liable on conviction on indictment to five years' 
imprisonment, and on summary conviction before two justice- 
to a |ienalty not exceeding forty dollars, and not less thaï, 
twenty dollars and costs, and, in default of payment, to six 
months’ imprisonment with or without hard labour.

Origin]—Sec. 390. Code of 1992; R.8.C. 1**0. eh. 109. sees. 2 and 4; 
Army Act, 1881, Imp., sec. 158.

Proseoutor't share of A ns]—gee see. 1042.
Joint offender! on summary oonviction]—See sec. 728.
first off met’ on summary conviction]—See sec. 729.
Second offeneel] -See sees. 465, 757, 963. 964, 982.
Soldier muting away with equipment]—For making away with his 

srms. ammunition, equipments, instruments, clothing, regimental neees 
series or any horse of which he has charge, a eotdier is liable under 
military law to suffer imprisonment on conviction by court martial. 
Army Act, Imp., sec. 24 ; Militia Act, Cen. It is also a military offence 
fur the soldier In lose by his culpable neglect any of the things men
tioned, or to wilfully Injure them. Army Art, Imp., aec. 24, sub-sec. (2) 
and sub-sec. (4).

Bnving or toting in pawn from soldier hit military decorations, 
medal!, etc ]—See the Army Act, 44-45 Viet., Imp., ch. 58, sec. 156, 168, 
169, 190 (18). 190 ( 23) ; R. v. Urine, 8 Can. Cr. Can. 54: Laws v. Read, 
63 LJ.Q.B. 683 ; Code sec. 8.

It ia a military offence puniehehle on court martial for a soldier to 
pswn, sell, destroy or otherwise make away with any military decoration 
granted to him. Army Act, Imp., aec. 24, sub-see. (3).

Receiving neeeaanrlea free seamen or marines.

439 Every one who buys, exchanges, or detain», or other
wise receives from any seaman or marine, upon any account 
whatsoever, or has in his possession any arms or clothing, or 
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any articles. la-longing to Aliy seaman, marine or <l«-~t*rt«T, as 
an- generally deemed neeewierie» according to the custom of 
the navy, is guilty of an offence punishable on indictment or on 
summary conviction and liable on conviction on indictment to 
five years' imprisonment, and on summary conviction before 
two justices to a |ienalty not exceeding one hundred and twenty 
dollars, and not less than twenty dollars and costs, and in default 
of payment to six months' imprisonment.

Origin]—See. SM, reste of 1802 ; R.S.C. 188fl. eh. llld, see. 3 and 4 i 
Seamen's Clothing A et, IRtto, 32-33 Viet., Imp., eh. 57.

•* dromon "]—See definition in see. 333 (q).
Finit offence on nutnmorjf conriefion)—See see. 721C
Nre-ond offences]- See- sees. MS, 757, MI, tail, 1182.
Joint offenders on nvmmary oonvirtion]—See see. 728.
Prosecutor'» shore of fine]—See see. 1042.

Kerelvlag seaataa's properly unless In Igaoranee nr oa sale hj 
authority.

440. Kvery one who detains, buys, exchanges, takes on pawn 
or receives from any seaman or any |u-rson acting for a seaman, 
any seaman'» property, or solicits or entices any seaman, or is 
employed hv any seaman to sell, exchange or pawn anv seaman's 
property, unless lie acts in ignorance of the same la-ing a seaman's 
property, or of the |arson with whom la- deals la-ing or acting 
for a seaman, or unless the same is sold by the order of the 
Admiralty or commander in chief, is guilty of an offence punish
able on indietment or on summary conviction and liable on 
conviction on indietment to five years' imprisonment, and oil 
summary conviction for a first offence to a penalty not exceeding 
one hundred dollars: and on summary conviction for a second 
offence, to the same |a-nalty. or in the discretion of the justice, 
«ix months' imprisonment, with or without hard labour.

Origin]—See. 302. Code of 1RH2; R.8.C. 1880. eh. 171, sees. 1 and 2: 
Seamen's Clothing Aet, 1800, 32-33 Viet., Imp,, eh. 57.

- Seo mon " on d “ Jon man'll fini fieri y defined]—See see. 335, auh- 
aees. (q I and (r).

FXrnt nffrncr on nummory conriefionl See see. 720.
Second offences] See sees. 105, 757. 003, 001, 082.
Joint offenders on nummary conviction]—See see. 728.
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441. Kvory une in whose puuMMuiion any seaman's property 
is fourni who (lue* not satisfy the justice livforv whom lie i- 
taken or summoned that he came by such pro|ierly lawfully is 
liable, on summary conviction, to a H ie of t wentv-tine dollars.

Or.#»]—Sec. S68, Code of ]H»2; R.8C. 1*86, eh. 171, see. 3; Hea 
men's Clothing Act, 1861», 32-.'13 Viet., Imp., eh. 57.

“Seaman" and “Seaman’s property ”]—See definitions in sec. 335, 
sub-secs, (q) and (r).

First offence on summary conviction]—Bee sec. 729.
Joint offenders on summary conviction]—See sec. 728.
Search for public stores by peace officer]—See see. 636.

1 heeling at play.
442 Every one is guilty of an indictable offence and liable 

to three years' imprisonment wlm. with intent to defraud any 
I arson, cheats in playing at any game or in holding the stakes, 
or in (setting on any event.

Origin]—See. 395. Code of 1M92; R.S.C. 1886. ch. 164, eec. 80; 
(taming Act, 1845, 8-9 Viet., Imp., ch. 109, sec. 17.

Cheating is card game, etc.)—If the jury are satisfied that the 
Hceused acted in the bona fide lielief, even though mistaken, that he had 
been swindled out of his money by cheating in the game, and that he 
was entitled to recover it, and committed the assault and retook the 
money in that sole and bona fide lielief. then they would la* justified in 
acquitting the accused of the charge of robliery, though it was open to 
them on the facts to convict on a charge of assault, aggravated or 
common, according to the view they took. R. v. Ford ( 1907), 13 B.C.R. 
109, 12 Can. Cr. Cas. 555.

On a charge of cheating in a game there may lie a good conviction 
for an attempt to cheat. Code sec. 949; R. v. Weiss A Williams (No. 1) 
(1918), 4 W.W.R. 1358. 1.360. 6 Alta. L.R. 264, per Beck, J. And a 
conviction for the completed offence would be a defence to a charge 
for the attempt. Code see. 907 ; R. v. Weiss & Williams (1913), 4 W.W.R. 
1358, 1360.

Details of false pretence or fraud not essential to indictment)—See 
secs. 863 and 864 ; also secs. 853, 855, 859, 860, as to stating the 
offence and the ordering of particulars.

Jmending the indictment]—A charge of cheating could not properly 
be amended by the court, to one of conspiracy to cheat under the powers 
conferred by Code see. 889. R. v. Weiss and Williams (No 1) (1913), 
4 W.W.R. 1358, 1360, « Alta. L.R. 264. dealing with Code eec. 907 (pica 
of autrefois).

547



11**1 Chi min ai. Colin ( Taut VII )

Second offenret]—See secs. 465. 767. 963. 964. 962.
Intent to defraud]—Compare aec. 405 as to false pretenses.
Gamblinp in publie eonvepancet]—See see. 234.
font piracy to defraud]—See see. 444.

Preteeilag to practise wltchcrsft, etc.

443 Everv one is guilty of an indictable offence and liable 
to one year’s imprisonment who pretends to exercise or use anev 
kind of witchcraft, sorcery, enchantment or conjuration, or 
undertakes to tell fortunes, or pretends from his skill or knowl
edge in any <iceult or crafty science, to discover where or in 
what manner any goods or chattels supposed to have been stolen 
or lost may he found.

Origin]— See. 396. Code of 1692; the Vagrancy Act. 1624. 5 Geo. IV’, 
Imp., eh. 63, sec. 4; 9 Oeo. II. Imp., ch. 5.

Intent to décrire]—The first part of sec. 443 is derived from the 
English Vagrancy Act of 1624, but with some variance in language 
The English Act was directed to the punishment of ** every person pre 
tending or professing to tell fortunes or using any subtle craft, means 
or device by palmistry or otherwise to décrire or impote upon any of 
His Majesty’s subjects.” So, under the English Act, it was clear that 
there must lie (1) a pretending or professing of the character indicated, 
and (2) an intent to deceive.

Under the Code, the clause as to intent to deceive does not appear : 
and the words “or professing ” as an alternative to “ pretending " are 
also omitted. The variance in language has not simplified the interpre 
tation The English Act indicates as essentials of the offence under it, 
the two elements of (1) fraud by the intent to deceive or impose upon 
some one; and (2) the acts designated as fortune-telling, palmistry, 
etc. As to fortune-telling, the legislative authority, by the form of the 
law itself, implies that no one really could tell fortunes, so that ingre 
dient of the offence is referred to as ” pretending or professing to tell 
fortunes." Moreover, the description of the offence as " pretending to 
tell fortunes ” imports that deception is practised by doing so. Monck v. 
Hilton (1877), 46 L.J.M.C. 63, 2 Ex. Div 268; Penny v Hanson (1887). 
56 L.J.M.C. 41, 18 Q.B.D. 478; R. v. Entwistle [1699] 1 Q.B. 846, 68 
L.J.Q.B. 580; Davis v. Curry (1918), 87 LJ.K.B. 292. These cases in 
effect hold that while there must he in the offence an intention to de
ceive, that a general intent to deceive is implied by the language of 
the English Act apart from the words “ with intent to deceive or impose 
on any of His Majesty’s subjects.” The dropping of the words quoted, 
in the framing of the Code would thus make little difference in its 
interpretation. It might be necessary at a trial under the English Act 
to prove that there was an intent to deceive a particular (leraoti or
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I.ertiomi (any of His Majesty's subjects) ; but under the Code it Seems 
h charge might he supported on proof of an intent to deceive the public 
generally or such of them as might be induced to consult the pre
tender. There must have been the intent to deceive, but no more 
specific allegation of the intention is required than that cout . ned in 
the words “did pretend and profess to tell fortunes." R. v. Entwistle 
(1899] 1 (j.H. 846, 68 LJ.Q.H. 580; Davis v. Curry (1918) 87 LJ.K.H. 
292. There may even be an innocent pretense of pretending to tell 
fortunes, as was illustrated by Avory, J., in hie dissenting judgment 
in Davis v. Curry, supra, where he said (87 L.J.K.R. 292, at 295);— 
“ If a person should say, 4 I am not a professional fortune-teller, but 
1 will, to amuse you, pretend to tell your fortune', that would not be 
such a professing as is intended by the statute; and it would lie a 
sufficient defence to plead that there was no intention to deceive, as 
the intention was to amuse. In that case the magistrate would lie 
justified in saying that the person was not pretending to tell fortunes, 
but was practising a joke.” The magistrate trying the case must not, 
however, reject the evidence of defendant's witnesses in support of the 
defence theory that the defendant believed that she believed in her pro
fessed supernormal powers as a spiritualistic medium and clairvoyante, 
for such evidence is relevant though not conclusive on the cjbestion of 
intent to deceive. Davis v. Curry, supra. Before making a conviction 
the magistrate is to decide whether there was that intent and it is not 
correct to say that the telling of fortunes, even for gain, is prohibited 
irrespective of the intent; Davis v. Curry, supra; nor is a magistrate 
justified in refusing to accept evidence of the bona fide» of accused in 
stating her lielief in her supernormal powers although the magistrate 
has concluded that such proof would not alter his view of the cast*. 
The dissent of Mr. Justice Avory in the Davis case was cm this ques 
tion of relevancy. His view of the case» brought against a professed 
spiritualistic medium and clairvoyante was that it would lie unfortunate 
if the time of a magistrate should lie wasted in enquiring whether any 
human lieiug " believes in such nonsense as the appellant talked in this 
case." Ban key and Darling, J.J., remitted the case to the magistrate 
on the ground that the magistrate was wrong in not hearing the evi
dence of defence witnesses tendered to substantiate that the accused 
was a bona fide believer in her professions. Hankey, .1., said it was 
quite open to the magistrate to find that the defendant professed or pre
tended to tell fortunes with intent to deceive. Darling, J., (87 L.J.K.B. 
292, at 295, 296) explained the judgment in the prior case of R. v. 
Entwistle [1899] 1 Q B. 84o, us limited merely to the point that where 
there was undoubtedly evidence of intention to deceive or impose upon 
by pretending or professing to tell fortunes, it was unnecessary to state 
it in the charge. As to the Davis case then in hand, he added that it 
would be open to the magistrate, after hearing the evidence offered to 
convict if he were oi opinion that the accused cannot have lielieved in
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the fortune* she wan pretending to tell tlie three women wrho inter
viewed her (ns to fictitious relatives) liecause all the statements were 
false, since she (the accused) gave a history of people wrho did not
exist.

An intent to deceive has been held to lie essential to the offence of 
fortune-telling under Code sec. 443, but it is not necessary that the 
attempted deception should have lieen successful ; a conviction may be 
supported, although the accused had taken from the persons wrhose for
tunes wrere told a wrriting to the effect that they understood that wrhat 
was being done was merely an examination of the lines of their hands 
and giving information in respect thereof in accordance with Inioks 
on the subject of jialmistry, if it be found that the taking of such 
writing was a mere sham and intended to evade the law. B. v. Monsell 
(1916), 26 Can. Cr. Cas. 1, 35 O.L.R. 336, distinguishing R. v. Chilcott, 
6 Can. Cr. Cas. 27.

The word “ undertakes,” as used in this section of the Code, implies 
an assertion of the power to perform, and a |>erson undertaking to tell 
fortunes impliedly asserts his power to tell fortunes and in doing so is 
asserting the possession of a power which he does not possess and is 
thereby practising deception, and when this assertion of power is used 
by him with the intent of deluding and defrauding others, the offence 
aimed at by the enactment is complete. R. v. Marcott (1901), 4 Can. 
Cr. Cas. 437, 2 O.L.R. 105, per Armour, C.J.O.

A conviction obtained upon the evidence of a person who was a 
decoy, but not a dupe or a victim, was affirmed. R. v. Milford (1890), 
20 Ont. R. 306.

Offering by advertisement in newspapers to cast nativities and 
answer astrological questions, and pretending by circular letter, in 
return for certain remuneration, to give a description of the person, 
liability to disease, occupation most suitable, marriage, etc., by the 
jaisition of the planets at the nativity, was ample evidence that ap|>el 
lant had pretended to tell fortunes, without proof that he had actually 
told anybody anything. Penny v. Hanson, 18 Q.B.D. 478, 56 L.J.M.C. 
41. 56 L.T. 233, 16 Cox C.C. 173.

Second offence*1—Nee sec. 465, 757, 963, 964, 982.

1'wneplreey le defraud.

444 Every one is guilty of an indictable offence and liable 
to seven years* imprisonment who conspires with any other per
son, by deceit or falsehood or other fraudulent means, to defraud 
the public or any |icrson, ascertained or unascertained, or to 
affect the public market price of stocks, shares, merchandise, or 
anything else publicly sold, whether such deceit or falsehood 
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or other fraudulent means would or would not amount to a 
false pretense as hereinbefore defined.

Ori/ysw]—See. 394, Code of 1892.
Offence committed *w purs nance of the common design]—If several 

person» form a common intention to prosecute any unlawful purpose, 
and to assist each other therein, each of them is a party to every offence 
committed by » iy one of them in the prosecution of such common 
purpose, the commission of which offence was, or ought to have been 
known to be a probable consequence of the prosecution of such common 
purpose. Sec. 89 (2). It is not essential to the offence of conspiracy 
to defraud that the fraud should have actually I teen carried out; but 
some overt act towards that end must lie shewn. Horsnian v. The Queen, 
18 U.C.Q.B. 543

Conspiracy to commit indictable offence]—Sec. 573 makes it an in
dictable offence to conspire to commit any indictable offence where the 
Code does not make other provision for such conspiracy. Treasonable 
conspiracies are dealt with by secs. 74 and 75; conspiracy to intimidate 
n legislature by sec. 79; conspiracy to murder by sec. 266; conspiracy to 
defile by sec. 218; conspiracy to bring a false accusation by sec. 178; 
conspiracies in restraint of trade by secs. 496 504, 581, 590 and 1012. 
Sec. 444 deals with conspiracies to defraud. These various sections 
appear not to exhaust all the classes of conspiracies, and a conspiracy 
may, it seems, still lie laid at common law in cases to which the common 
law extends which are not covered by the Code. Hee notes to secs. 15 
and 16.

Conspiracy to defraud by deceit, ete.]—In R. v. Sinclair, 12 Can. Cr. 
Cas. 20 at 27, Wet more, J., said :—" The question was raised whether 
the several counts of the charge are valid in form, in so far as the 
first two counts are concerned, lieeauae it is not alleged that the con
spiracy was made by deceit, falsehood, * or other fraudulent means’; 
1 do not feel called upon to express a decided opinion upon this que» 
tion. In Regina v. Skelton, 4 Can. Cr. Cas. 467, 3 Terr. L.I. 58, a 
charge was laid under sec. 147 of the Code (now sec. 175) for making 
a false solemn declaration ; the charge omitted to allege that the false 
declaration was made 1 with intent to mislead it was held that the 
omission of that allegation did not vitiate the charge. I have always 
had doubts whether that case was correctly decided in the respect men 
tioned, and if I am not Itound by that decision, I think I would be 
inclined to hold the charges in this case bad in form.”

An agreement made with a fraudulent mind to do that which, if 
done, would give to the prosecutor a right of action founded on fraud 
is a criminal conspiracy. K. v. Aspinall, 2 Q.R.I). 48, at 59, per 
Brett, J.A.

Where one of two partners combines, during the continuance of 
the partnership, with a third party to assist the one partner to cheat
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the uUier with regard to the divieion of the jmrtnorehjp property on 
a contemplated dissolution of the partnership, this combination is a 
criminal conspiracy. R. v. Warburton, L.R. 1 C.C.R. 274, 40 LJ.M.C. 
22, 11 Cox C.C. «84, 23 L.T. 473.

On a charge of conspiracy to defraud by setting lire to defendant’s 
own store building and contents so as to obtain the proceeds of an exces 
sive insurance, where it appears that the insurance has been largely 
increased during the mouth preceding the ftre, the defendant’s signet! 
statements of assets and liabilities submitted from time to time for the 
purpose of obtaining advances from a bank within a period of three 
months before the tire are properly admissible for the purpose of show 
ing intent by the nets of the accused with respect to his financial 
affairs at a time not too remote to be connected with the offence. R. v. 
Wilson (Mil), 1 W.W.R. 272, 21 Can. Cr. Cas. 106 (Alta.); R. r Clark, 
2 B.C.R. 191. See a* to fraudulent use of street car transfers. R. v. 
Mythell (1915), 24 Can. Cr. Cas. 27ti (Out ).

The words, “other fraudulent means,” are to lie restricted in theii 
meaning by the particular words which precede them, to other fraudu 
lent means in the nature of deceit and falsehood ; R. v. Sinclair, 12 
Can. Cr. Cas. 20 at 28, per Newlands, J. ; and a conspiracy to use un 
lawful devices at an election has lieeu held not to be included. Ibid. 
Hut a conspiracy to obtain a passport by false representations has 
lieen held indictable in England as tending to bring about a public 
mischief R. v. Brailsford (1905) 2 K B. 730, 75 LJ.K B. «4, «9 J.P. 
370, 93 L.T. 401.

Both the Sinclair case and that of Brailsford et al., supra, appear to 
fall within the class of cases in which an act involving public mischief 
agreed to be done lietween more |iersons than one, is held to be the 
subject of conspiracy at common law. In this view, the decision in 
R. v. Sinclair, supra, is to lie strictly limited to an interpretation of 
sec. 444 under which the indictment was laid, without regard to what 
might have lieen held upon the same facts had there been an indict 
ment framed for the common law offence indicated in the following 
extract from Stephen's Digest of Criminal Law, article 1440:—

'* Acts deemed to lie injurious to the public have, in some instances, 
lieen held to be misdemeanors, liecause it appeared to the court before 
which they were tried that there was an analogy lietween such acts and 
other acts which had been held to lie misdemeanor», although such 
first-mentioned acts were not forbidden by ant express law, and although 
no precedent exactly applied to them. This has lieen done especially 
in the case of agreements between more iiersons than one to carry out 
purposes which the judge regarded as injurious to the public, in which 
case such acts have been held to amount to the offence of conspiracy; 
or when they have lieen done by a public officer in relation to his 
official duty; or when they tended in any way to pervert the adminis 
t rat ion of justice, or to disturb the public peace; or when the proceed
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ing ha» been by parliamentary impeachment." Compare R. v. Fellowee, 
18 U.C.Q.B. 48; R. v Bunting, 7 Ont. R. 584; R. v. Defries. 1 Can. Cr 
Cas. 207. Hee also, as to the introduction of English criminal law in 
the Canadian provinces, Code secs. 1012.

An agreement to fraudulently represent a corporation to be in a 
Hound financial condition when the conspirators know it to lie insolvent 
has lieen held s conspiracy to defraud. R. v. Esdaile, 1 F. A F. 213; 
so also an agreement to induce a false belief among investors that 
there is a bona fUfr market for certain shares or to fraudulently pro
cure shares to lie given n quotation not justified in fact upon a stock 
exchange and thereby give them n fictitious value in fraud of the public. 
R. v. Asplnall (1876), 13 Cox C.C. 573, 2 QB.D 48; Bcott v. Brown 
118921 2 QB. 724.

It is a conspiracy to defraud to form an agreement to falsely ante
date a conveyance of property for the purpose of defrauding an execu
tion creditor; R. v. Cox, 14 Q.B.D. 153; or to agree to make false repre
sentations so as to collect by legal process money not owing; R. v. 
Taylor. 15 Cox C.C. 266; or to agree to falsely represent a proposed 
purchaser of goods to he solvent so ns to enable him to get the goods 
on credit without any intention of paving for them. R. v. Orman, 14 
Cox C.C. 361. The holding of sham auctions with sham bidders, so ns 
to sell goods at grossly excessive prices, hv inducing the public to 
consider the false bids as genuine offers by persons conversant with 
values, may sustain an indictment; R. v. Lewis, 11 Cox C.C. 404, dis 
tinguishing R. v. Levine (1867), 10 Cox C.C. 374; r.nd as to fraudulent 
sales of other person's goods at undervalue, see Levi v. Levi, 6 C. A P. 
239.

As to conspiracy to defraud a railway by collusion with its employees.
mit (MR. 6 On Cr On 197, 12 Que. k b. 48-,. r 1 DtMm, II
Ont R 645. 1 Can. Cr. Cas. 207.

It will be assumed that a conspiracy alleged in an indictment (or 
charge) to have taken place within two counties some distance apart is 
not identical with a conspiracy proved to have been wholly carried on in 
only one of the counties named, where the local jurisdiction of the 
county tribunal to entertain the case is displaced because the conspiracy 
was entirely in the other county. R. v. O'Gorman, 15 Can. Cr. Cas. 173, 
18 O.L.R. 427 ; Fournier v. Attorney-General, 19 Que. K.B. 436, 17 Can. 
Cr. Caa. 113.

Particulars]—An information laid in general terms, charging that 
the accused did in specified years " conspire with others whose names 
are unknown, by deceit, falsehood and other fraudulent means to defraud 
the public” sufficiently states the offence under sec. 444 to give juris
diction to hold the preliminary enquiry. R. v. Phillips, 11 Can. Cr. Cas. 
89, 11 O.L.R. 478, 7 O.W.R. 418. The magistrate has, by sec. 679 (e), 
the power to regulate the course of the enquiry, and this presumably
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would authorize u direction for |>artivulara if the circumstances tie 
mended it ; mid in any caw* the court liefore which the trial itself is to 
take place may order particulars under secs. 859 and 860.

Every count in an indictment is to contain so much detail of the 
circumstances of the offence as is sufficient to give the accused reason 
able information as to the act or omission to be proved against him 
and to identify the transaction referred to; Code see. 863; but the 
lack of such details will not lie a ground for quashing but only for a 
motion for particulars under secs. 869 and 860, unless an essential 
ingredient of the offence is omitted or is not stated with sufficient cer
tainty so that the indictment does not show an indictable offence. R. v. 
Weir, 3 Can. Cr. Cas. 102, 8 Que. Q.B. 521 ; R. v. (toodfellow, 10 Can. 
Cr. Cas. 424, 11 O.L.R. 359; Code see. 853 (1). Her. 863 declares that 
a count for conspiracy by fraudulent means is not to lie deemed insuffi 
dent because it does not set out “ in detail " in what the fraudulent 
means consisted, but this is to lie read along with sec. 852, which re
quires that it should state " in substance ” some indictable offence, 
that is to say, some specific crime.

A conspiracy to commit a crime can readily lie described and can 
he stated so'Tieientlv without detail ; but in a case of conspiracy to do 
that which is not a crime, or to do a wrong which is not well known as 
being the subject of a criminal conspiracy, the facts should lie set out 
with such particularity that it may appear whether or not the conspiracy 
charged is really an indictable offence. K. v. (toodfellow. 11 O.L.R. 359, 
10 ('HI. Ci Cm. 4M, ... I#!, pm 1 M \|.■..•dull. .1 A

It is not necessary to set out in the indictment overt acts done in 
pursuance of the illegal agm'inent or conspiracy to defraud. R. v. 
Hutchinson (1904), 8 Can. O. ('as. 486, 11 B.C.R. 24. But see Code 
sec. 859, empowering the court to order particulars. The particulars 
served under order are entered in the record and the trial proceeds 
as if the indictment had lievn amended in conformity therewith. Code 
sec. 860.

The inclusion of a separate and distinct offence as a particular fur 
nished under sec. 859 upon a charge of conspiracy will not authorise a 
conviction which would otherwise not lie within the scope of the indict 
ment. R. v. Sinclair ( 1909), 12 Can. Cr. Cas. 20.

An indictment charging that two parties named did conspire by false 
pretenses and subtle means and devices to obtain from F. divers large 
sums of money of the moneys of F., and to cheat and defraud him 
thereof was held good although the means of the alleged conspiracy 
were not stated in detail. R. v. Kenriek (1843), 5 Q.B. 49. Lord I)en 
man, C.J., in that case, said : “ There have not lieen wanting occasions 
when learned judges have expressed regret that a charge so little cal
culated to inform a defendant of the facts intended to lie proved upon 
him should be considered by the law as well laid. All who have watched 
the proceedings of courts are aware that there is danger of injustice

r>M
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from celling for * defence against so vague an accusation, and judge* 
of high authority have been desirous of restraining its generality within 
eome reasonable bound*. The ancient form, however, has kept it* place 
and the expedient now employed in practice of furnishing defendant» 
with a particular of the art» charged upon them i» probably effectual 
for preventing surprise and unfair advantages."

Venue]—The venue may be laid either where the agreement was 
entered into or where any overt act wae done in pursuance of the com
mon design. R. v. Connolly (1894), 1 Can. Cr. Cas. 468, 26 Ont. R. 151.

And see R. v. O’Qonnan. 18 O.L.R. 427, 15 Can. Cr. Cas. 173; 
Fournier v. Attorney -General, 19 Que. K.B. 436. 17 Can. Cr. Cas. 113.

Identity of person)—If there is any evidence to submit to a jury on 
a question of disputed identity of one of the persons accused, the verdict 
will lie affirmed although the complainant who had given positive evi
dence of identity at the preliminary enquiry had, at the trial, been 
shaken in his opinion by the production of another person having a 
strong personal resemblance to the prisoner whose identity is in ques
tion, particularly where such other person is shown to have been else 
where when the overt acts were committed with which the person* 
accused are connected by the evidence. R. v. Harvey (1918), 42 O.L.R. 
187, 13 O.W.N. 455.

Explanation of act or declaration of Moused]—Ae, in trials for con
spiracy, whatever the accused may have done or said at any meeting 
alleged to have been held in pursuance of the ronepiracy may be given 
in evidence against him on the part of the prosecution, so, on the other 
hand, any other part of his conduct at the same meeting will be allowed 
to lie proved in hi* behalf: for his intention and design at a particular 
time are liest explained by a complete view of every part of his conduct 
at that time, and not merely from the proof of a single isolated act or 
declaration. Archbold's Trim. Kvid., 1905, ed., 338; Queen Caroline's 
case, 2R.tR. 284, 1 Ft. Trials, N.H 1348; R. v. Clewee, 4 C. ft P. 
221 ; R. v Whitehead. 1 C. * 1». 67.

Representations made by n defendant after the commission of the 
fraud are admissible in evidence to connect him with the conspiracy.

L T 666.
Acte and ntatement» of co-coni/dratorn an evidence againet the 

others]—Boyd, C., in Regina v. Coi **olly (1894), 25 O.R. 151, 1 Can. 
Cr. Cas. 468, at p. 480, said : " There is no unvarying rule that the
agreement to conspire must first lie established before particular acts 
of the individuals implicated are admissible. The charge of Coleridge, 
J., in Regina v. Murphy, 8 C. & 1*. 310, conveniently summarir.es the 
usual method of proving a charge of conspiracy : ' although the common 
design is the root of the charge, it is not necessary to prove that the 
parties came together and actually agreed in terms to have this common 
design and to pursue it by common means and to carry it into execu
tion. This is not necessary liecauee in many cases of the most clearly
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established conspiracies there are no means of proving any such thing, 
and neither law nor common sense requires that it should be proved.’ ”

This statement was quoted with approval in K. v. Wilson (1911), 21 
Can. Cr. Cas. 106, 1 W.W.R. 272 (Alta.).

But there should Is* some preliminary proof to show an acting to
gether in the matter lief ore the evidence of a co-conspirator's act is 
given, although falling short of proving the accused to be a conspirator 
as charged. R. v. Hutchinson (1904), 11 B.C.R. 24, 8 Can. Cr. Cas. 
486; R. v. Murphy, 17 Que. L.R. 305.

A letter mentioning a third party may be evidence against the latter 
on his trial in the sense that the onus is on him of explaining it, if 
other evidence has raised a presumption connecting him with the con 
tents of the document. R. v. Whitaker (1914), 10 Cr. App. R. 245; 
Phipson on Evidence, 5th ed., 78-79 and 86-88.

On a charge under Code sec. 444 of conspiracy to defraud the public, 
if there is no direct proof of the existence of the unlawful agreement 
between the defendants and the acts proved are not such as to show 
from their very nature that they are parts of a common scheme, the 
jury must separately consider the case of each defendant and determine 
from his conduct whether there is evidence of the conspiracy alleged ; 
it is only after the conspiracy has been proved that the acts of the one 
become evidence against the other. Rex v. McCutcheon (1916), 25 Can. 
Cr. Cas. 310 (Ont.).

A statement by one conspirator when in conference with a third 
person, or when he does that himself which is not necessary for carry
ing out the object of the conspiracy, is not admissible for the purpose 
of affecting any of the other parties charged. R. v. Blake, 6 Q.B. 126; 
8 J.P. 372, 8 Jur. 666.

The statement of an alleged co-conspirator is evidence against an 
other accused person, only where it is made in furtherance of the com
mon design. R. v. Desmond, 11 Cox 146. It will not cover a mere 
confession of guilt by one of them on hie arrest. R. v. Shakespeare 
(1899), 34 L.J.N. 116; R. v. Wark (1898), 33 LJ.N. 615.

The charge to the jury should not entirely omit the question of con
spiracy and only deal with the case of each defendant separately, where 
conspiracy to defraud is charged. R. v. Bailey (1913), 9 Cr. App. R. 94.

It is a rule of practice and not one of strict law to charge the jury 
that they should not convict upon the uncorroborated testimony of an 
accomplice. See note to Code sec. 1002 ; R. v. Ah Jim (1905), 10 Can. 
Cr. Cas. 126; re Meunier [1894] 2 Q.B. 415, 18 Cox C.C. 15.

On a charge of conspiracy to defraud, the evidence of the accomplice 
may be sufficiently corroborated by entries found in a memorandum 
book found upon the prisoner. R. v. St. Pierre (1911) 19 Can. Cr. Cas. 
82 (Que.).

Indictment of one or more conspirators]—One conspirator may l>e 
indicted and convicted without joining the others although they are
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living and within the juriadictiou. B. v. Frawley (1894), 1 Can. Cr. 
Oat 1SS7, li um ft LSI.

Where two persona are indicted for conspiring together, and they are 
tried together, both must lie acquitted or both convicted. Regina v. 
Manning (1883), 12 -Q.B.D. 241; Bex v. Plummer [1902J 2 K.B. 339; 
unless they are also charged with conspiring with persons unknown, in 
which case the conspiracy must lie alleged to lie with a certain person 
(or persons) to the jurors unknown; 3 Chilly's Criminal Law, p. 1141 ; 
R. v. Nerlich (19151, 24 Cnn. Cr. Cas. 256, 34 O.L.R. 298.

A conspiracy should only lie laid as lieing with persons unknown, 
when neither the Crown officers nor the private prosecutor had definite 
information of the identity of the alleged co-conspirators; and when 
the name of one of the alleged co-conspirators is for the first time dis
closed in the testimony of a Crown witness at the trial that information 
may then be added to the indictment or the particulars. B. v. Johnston 
(1902), 6 Can. Cr. Cas. 232.

Conspiracy at common tow]—A conspiracy, at common law, is an 
agreement of two or more parties to do an unlawful act, or to do a 
lawful act by unlawful means. Bee per Tindal, C.J., in O’Connell v. The 
Queen, 11 CL & F. 213; Mulcahy v. The Queen, L.R. 3 H.L. 306.

It is more fully defined by Mr. Justice Fitzgerald in his charge to 
the jury in the case of The Queen v. Parnell, 14 Cox C.C. 505, 513, 
where he says:—“Conspiracy has been aptly defined as divisible under 
three heads—where the end to lie attained is in itself a crime ; where 
the object is lawful but the means to lie resorted to are unlawful ; and 
where the object is to do an injury to a third party or to a class, though 
if the wrong were effected by a single individual it would be a wrong 
but not a crime."

The last head of the definition is well illustrated by a quotation from 
the part of the same charge which immediately precedes the above quoted 
definition : “ If, for instance, a tenant withholds his rent, that is a
violation of the right of his landlord to receive it, but it would not be 
a criminal act in the tenant, though it would be the violation of a 
right ; but if two or more incite him to do that act, their agreement so 
to incite him is by the law of the land an offence.”

Another illustration is given by Quinn v. Leathern [1901] A.C. 495. 
where the defendants were held liable in damages for conspiring to 
violate a legal right by interfering with contractual relations lietween 
the plaintiff and his employees, for the direct purpose of doing the 
plaintiff an injury in his business. R. v. Gage (No. 2), 18 Man. L.R. 
175, 13 Can. Cr. Cas. 428, at 438; R. v. Defries, 25 Ont. R. 645, 1 Can. 
Cr. Cas. 207; and see Williams v. Local Union, [1919] 1 W.W.B. 217; 
Pratt v. British Medical Association, 35 Times L.R. 14 ; Allen v. Flood, 
[1898] A.C. 1 ; Perrault v. Gauthier, 28 8.C.R. 241 ; Krug Furniture 
Co. v. Berlin Union, 5 O.L.R. 463 ; Taff Vale By. Co. v. Amalgamated 
Soey., [1901] A.C. 426, 70 L.J.K.B. 905.
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Wherever the tort ii a fraudulent or corrupt act on the part of the 
peraona agreeing, then it liecomea a miademeanour at common law. R. v. 
Warburton, L.R. 1 C.C. 274; 40 L.J.M.C. 22; 23 L.T. 473; 1» W.B. 165; 
11 Cox C.C. 584, cited in Reg. v. Aapinall, 2 tj.IU). 48; 46 L.J.M.C. 
145; 36 L.T. 297; 25 W.R. 283; 13 Cox C.C. 563; R v. Whitaker (1914), 
10 App. R. 245, 254; R. v. Roy, 11 L.CJ. 93.

Second off meet]—Hot* hoc». 465, 96 it and 964.
Extradition law*]—The offence or crime of conspiracy to defraud 

is not an extraditable crime under the Kxtraditfon Treaty between 
Canada and the United States.

United States v. Browne ; Ex parte Browne, 16 Que. K.B. 10, 11 Can. 
Cr. Cas. 161 ; United States v. Gaynor, re Gavnor & Greene (No. 8), 9 
Can. Cr. Cas. 205 [ 1905] A.C. 128. But if in addition to the conspiracy 
charge, there is a charge of participation in some indictable offence, 
ex. gr. larceny, extradition will lie for the latter although laid as in 
pursuance of the common design. Ibid.; R. v. Kelly [19171 1 W.W.R. 
46 and W, Hi * fliCM

Frauds by trustees and agents (inter alia) are extraditable if made 
criminal by the laws of both countries ; and “ participation ” in such 
fraud is likewise extraditable if such participation is punishable by the 
laws of both countries.

Robbery and Extortion.

Robbery defined.

445. Bobbery is theft accompanied with violence or threats 
of violence to any person or property used to extort the property 
stolen or to prevent or overcome resistance to its Iteing stolen.

Origin]—Sec. 397, Code of 1892.
Possession in robbery case*]—Where the thing taken was not on the 

body or in the immediate possession of a person, and violence or threats 
were used for the purpose of extorting it from him, the offence was not 
robbery at common law. The offence of robbery was the theft of 
something on the body or in the immediate possession of the person 
from whom it was taken by violence or threats of injury. Re Burley, 
1 C.L.J. 20. The question so frequently raised in respect of the common 
law crime as to whether the possession of goods not on the person 
was sufficiently connected to constitute “ immediate ” possession, seems 
to be no longer important in view of the omission from this statutory 
definition of any limitation of fjiat kind such as prevailed at common 
law.

Ingredients of “ theft ”]—Robbery is defined to lie “ theft ” accom
panied with violence, etc., used to extort the property. " Theft ” has 
a special statutory meaning under the Code, see definition in sec. 347,
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which is more extensive in its scope limn the term “ larceny ” hail at 
common law. Theft from the person is punishable under sec. 379.

Violence or threats of violence]—The violence may be to either per
son or property, and so also with, threats of violence. In either case 
there must be a completed “ theft ” and the violence or threats of 
violence must have lieen used to “ extort ” the property stolen or to 
prevent or overcome resistance to its lieing stolen. A mere demand of 
goods with menaces and with intent to steal them is indictable uudcr 
sec. 452, although the goods may not have I teen obtained. As to written 
demands with menaces, see secs. 451. 453, 454, and as to extortion by 
accusation of crime, secs. 453, 4-54.

Assault with intent to rob]—Nee secs. 44ti (c) and 448.
Other attempts to rob]—Nee secs. 570, 949.
Punish ment for robbery ]—Nee secs. 440 and 447, the former section 

providing a more onerous punishment w'here two or more persons have 
joined in the robbery, or where the roblier is armed, or where the 
offence is accompanied by wounding or other personal violence.

Burglary and housebreaking with intent to rob]—See secs. 455-404.
Accusing of crime with intent to extort]—See sees. 453 and 454.

Robbery with violence.- Joint robbery. Robbery while armed.

446. Every one is guilty of an indictable offence and liable 
to imprisonment for life and to lx* whipped who,—

(a) robs any person and at the time of, or immediately be
fore or immediately after, such robbery, wounds, 
Iteats, strikes, or uses any jiersonal violence to, such 
person ; or,

(b) l>eing together with any other person or persons robs,
or assaults with intent to rob, any person ; or,

(c) being armed with an offensive weapon or instrument
robs, or assaults with intent to rob, any person.

Origin]—Sec. 398, Code of 1892; R.8.C. 1886, ch. 164, sec. 32.
Directing jury as to lesser offence which might be found on the 

indictment]—On the trial of an indictment charging robliery with 
violence and stealing from the person, if there is evidence on which 
the jury might find simple theft, a new trial must be ordered if the 
trial judge in effect directed the jury that tht accused must he npqaitted 
miles* they found not only that the accused stole the money, but that, 
he stole it from the person of the prosecutor. Where a crime of less 
degree than that charged in the indictment and for which lesser crime 
a verdict might Is* given under Code sec. 951, is presented on the evi
dence, the jury must lie instructed regarding such lesser crime as well 
as the greater crime stated in the indictment. While the accused by
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reason of such misdirection derived a chance of acquittal to which the 
law did not entitle him, the jury may have been led to convict of 
“ theft from the person ” through unwillingness to wholly acquit the 
prisoner, while they might, if properly instructed, have convicted of 
simple theft only. Where there is a prejudicial misdirection by the 
trial judge, the accused is not deprived of his right to a new trial 
because of his failure to complain of the misdirection at the time. 
H. v. Daley, lti Can. Cr. Cas. 168, 30 N.H.K. 411; it. x. Kdmonstone, 18 
O.L.B. 325, 13 Can. Cr. Cas. 125.

Restitution order for stolen property}—Code sec. 1050.
Compensa turn from money found on prisoner}—Code sec. 1048. 
Robbery by two or more together}—On a joint indictment, for rob

bery with two sets of evidentiary facts presented at the same time and 
easily liable to confusion, it is the duty of the presiding judge to see, 
in case the trials have not been separated in fact, that at least they 
are clearly separated in the minds of the jury whom it is his duty to 
instruct fully upon all points of law involved in the case. K. v. Murray 
and Mahoney 11917] 2 W.W.B. 805, 816, 11 Alta. L.B. 502, 28 Can. 
Cr. Cas. 247, per Stuart, J.

Attempt at joint robbery]—See secs. 570, 949, 950, and 72. 
Punishment of whipping}-,See secs. 80, 204, 216, 276, 292, 293, 301, 

302, 446, 457, 1060.

Penalty for robbery.
447. Every one who commits robbery is guilty of an indict

able offence and liable to fourteen years’ imprisonment.
Origin}—Sec. 399, Code of 1892 ; B.S.C. 1886, ch. 164, sec. 32. 
Attempt to rob}—See secs. 570, 949.
Assault with intent]—See secs. 448 and 446 (e).
Restitution of stolen property}—flee sec. 1050.
Ordering compensation for loss of property}—See secs. 1048 and 

1049.
Added punishment where previous conviction charged and proved]— 

See secs. 1053, 963, 964, 982.
Stealing from the person of another}—flee sec. 379.
Extortion by threatening to charge mth crime}—See secs. 453, 454. 
Demandvng property with menaces]— See secs. 451, 452.

Assault with Intent to rob.
448. Every one who assaults any person with intent to rob 

him guilty of an indictable offence and liable to three years’ 
imprisonment.

Origin]—Sec. 400, Code of 1892; R.S.C. 1886, ch. 164, sec. 33. 
Assault with intent to rob with another or while armed1—See sec. 

446, sub-sec. (b) and («).
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Attempts to tumult with intent]—See eeca. 72, 571, 949, 950, 951;
Mid u to the circuasetancee under which attempting or threatening to 
apply force is in itself an " assault," see the definition of the latter 
term in sec. 290.

Conviction for leaner off < net] See secs. 949, 951.
Second offences] See secs. 405, 90.'!, 904, 982

Slopping the mull with Intent to rob.

449 Every one is guilty of an indictable offence and liable 
to imprisonment for life, or for any term not less than five 
years, who stops a mail with intent to rob or search the same.

Oripro]—Sec. 4Pl, Cudeoif 4H99.; Jt.8.0. 1880, eh. 45, sec. 81. * **'" tf v*
" Mnit"] 8ee the Post Olfiee Act, R.S.C. 1900, ch. 60, sec. 2 (/) ; •

Code sec. 0.
Postal offences to nrnilhi]—See Code secs. 3, 209, 205, 364, 365, 366,

400, 407, 449, 451, 510n, 510, 538, 807, 869, and the Post Office Act,
R.8.C. 1906, ch. 60.

Compelling execution of document by force with Intent to defraud.

450. Every one is guilty of an indictable offence and liable 
to imprisonment for life who, with intent to defraud or injure, 
by unlawful violence to, or restraint of the person of another, 
or by the threat that either the offender or any other person will 
employ such violence or restraint, unlawfully compels any person 
to execute, make, accept, endorse, alter or destroy the whole or 
any |iart of any valuable security, or to write, impress or affix 
any name or seal upon any paper or parchment, in order that 
it may be afterwards made or converted into or used or dealt 
with as a valuable security.

Origin]—Sec. 402, Code of 1892 ; Larceny Act, Can. 32-33 Viet., ch.
21, sec. 47; 24-25 Viet., Imp., ch. 96, sec. 48.

“Valuable security "]—See sec. 2, sub-sec. (40), and sec. 4.
Blackmail, threats and intimidation]—Sec secs. 216 (h), 265, 332,

450, 451, 452, 453, 454, 501, 516, 538, 478, 748.

Letters demanding property with menaces.

451. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who sends, delivers or utters, 
or directly or indirectly causes to be received, knowing the con
tents thereof, any letter or writing demanding of any person
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with menace*, anil without any reasonable or proltable cause, 
any property, chattel, money, valuable security or other valuable 
thing.

Origin]—Bee. 40.1, Code of 1692 ; 24 25 Viet., Imp., eh. 96, see. 44; 
7-8 Geo. IV, Imp., eh. 29, sec. 8.

Demand with menaces]—Hee note to see. 452. It in a question of 
law whether the writing in or is not a demand with menaces R. v. 
Gibbon, 12 Man. K. 154, 1 Can. Or. Cas. 840.

“Without reasonable or probable cause ”]- This phrase applies to 
the demand for the money or property. R. v. Mason, 24 U.C.C.P. 58; 
R v. Richards, II Cox C.C. 43; R. v. Gardner, 1 C. I P. 479; R. r. 
Hamilton, 1 0. & K. 212 ; R. v. Miardwl Co£ Ç.C. 22; R. v. Chalmers. 
10 Cox C.C. 450. The onus of proof is upon the prosecution to show 
the want of reasonable and probable cause. R. v. Collins, 33 N.B.R. 
429, 1 Can. Cr. Cas. 48.

“ Knowing the contents thereof ”]—A person other than the writer 
of the letter may be charged, in which case knowledge of the contents 
of the letter is an essential ingredient of the offence. R. v. Girdwood, 
1 Leach C.C. 142; R. v. Carruthers, 1 Cox C.C. 138 ; R. v. Grimwade, 1 
Den. C.C. 30, 1 Cox C.C. 85.

“ Any property ”]—See see. 2, sub-sec. (32).
" Valuable senrity "]—See sec. 2, sub-sec. (40).
Blackmail, threats and intimidation]—See secs. 216 (Zi), 265, 332. 

450, 451, 452, 453, 454, 501, 516, 538, 578, 748.
Postal offences generally]—See Code secs. 3, 209, 265, 364, 365, 366, 

400, 407, 449, 451. 510d, 516, 538, 867, 869, and the Post Office Act.

Ilemandlng with Intent to steal.

452. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, with menaces, demands from 
any person, either for himself or for any other person, anything 
capable of being stolen with intent to steal it.

Origin]—Sec. 404, Code of 1892; Larceny Act, 1861, Imp., 24-25 
Viet., ch. 96, sec. 45. For the previous English statutes, see 4 Geo. IV, 
ch. 54, sec. 5; 7 and 8 Geo. tV, ch. 29, sec. 6; 7 Will. IV and I Viet. 
(1837), ch. 87, sec. 7.

Demand with menaces]—The degree of fear or alarm which a threat 
may lie calculated to produce upon the mind of the person on whom it 
is intended to operate may vary in different eases and in different cir
cumstances. A threat to injure a man’s property may lie more serious 
to him and have a greater effect upon his mind than a threat of physical 
violence. When there is evidence of such a threat as is calculated to
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operate upon the mind of a person of ordinary firm mind, and the jury 
have been properly directed, it in for them to determine whether in 
fact the conduct of the accused ha* brought him within the section, 
and whether in the particular cane the “ menace ’ i* established. If the 
threat wai of such a character that it in not calculated to deprive any 
person of reasonably sound c ordinarily firm mind of the free and 
voluntary action of his mind, it would not lie a “ menace ” within the 
meaning of the section. K. v. Boyle 11914] K.B. 339, 10 Cr. App. R 
180, at 191, S3 L.J.K.H. 1801; R v. Gibbons, 12 Man. R. 154, 1 ('au. 
Cr. Cas. 340; R. v. Smith, 19 LJ.M.C. MO; R. v. Tomlinson [1895) 1 
QA. «M

When a man with intent to steal, threatens either to do violence 
to the person of another or to commit acts calculated to injure the 
property or character of another, it may constitute a “menace” within 
the meaning of this section. R. v. Boyle [19141 3 K.B. 339, 10 Cr. App. 
R. 180, at 191, 83 LJ.K.B. 1801. R. v. Gibbons, 12 Man. R. 154, 1 
Can. Cr. Cas. 340, doubting R. v. McDonald, 8 Man. R. 493 (as to a 
threat of prosecution under a liquor law). It was held in R. v. Walton 
(1863), 1 L. k C. C.C. 288, that a threat to execute a distress warrant 
made by a party with no authority to do so is not per »e a menace, but 
the tendency of the later cases is to include as a “ menace ” threats of 
acts calculated to injure the property of another, as well as threats 
of personal violence or to injure the character of another. R. v. Boyle 
11914) S K.H. m, 111 Or. App R ISO: ft. v (Hlh—, II Man ft. 154, 
1 Can. Cr. Cas. 340.

To constitute the offence of demanding money with menaces with 
intent to steal, the language used may lie only a request ; it seed not 
necessarily be an explicit demand. A request imposing conditions may 
be evidence of a demand. Rex v. fltuder, 85 LJ.K.B. 1017; 11 Cr. App. 
R. 307, 114 L.T. 424.

Intent to steal]—The question of intent is one entirely for the jury. 
It may be deduced from the acts and conduct of the accused proved in 
evidence. R. v. Gibbons, 12 Man. R. 154, 1 Can. Cr. Cas. 340. A de
mand of money as a consideration for not prosecuting under a liquor 
law may come within sec. 452 as being made with intent to steal the 
money demanded. R. v. Gibbons, supra. But an unjustified demand to 
have goods delivered up to tie held as security for a debt actually due 
has been held insufficient evidence of an intent to steal although accom
panied by a threat of the debtor’s arrest made without any honest belief 
that the debtor was liable to arrest. R. v. Lyon, 29 Ont. R. 497, 2 Can. 
Cr. Cas. 242, and see R. v. Johnson, 14 U.C.Q.B. 569. But if the 
threat were not merely of arrest, which might under certain circum
stances be made in a civil proceeding, but of arrest for a criminal 
offence the case might be brought under secs. 453 or 454. And if the 
demand had lieen in writing, the charge might have l»een brought undel
ete, at
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Capable of bring stole»J—Bee sees. 344 346, 347.
Second offences}—Bee secs. 465, 663 and 664.
Blackmail, threat» and intimidation] —Bee eecs. 216 (6), 265, 332, 

450, 451, 452, 453, 454, 501, 516, 538, 578, 748.
Stealing *» duelling -honte and bg menace putting in boilily fear]— 

Code sec. 380.
Extortion by threat»\ —Cede wee. 453 eud 454.

Kilertlee by aerasatlua or threats lo irnat of eerUUa elaee el' 
crime.

453. Every one in guilty of an indictable offence and liable 
to fourten years" imprisonment who, with intent to extort or 
gain anything from any person,—

(а) accuses or threatens to accuse either that person or any
other person, whether the person accused or threat
ened with accusation is guilty or not, of

(i) any offence punishable by law with death or im
prisonment for seven years or more,

(ii) any assault with intent to commit a rape, or any
attempt or endeavour to commit a rape, or any 
indecent assault,

(iii ) carnally knowing or attempting to know any child 
so as to be punishable under this Act,

(iv) any infamous offence, that is to say, buggery, an
attempt or assault with intent to commit 
buggery, or any unnatural practice, or incest.

(v) counselling or procuring any person to commit
any such infamous offence ; or,

(б) threatens that any person shall be so accused by any
other person ; or,

(e) causes any person to receive a document containing 
such accusation or threat, knowing the contents, 
thereof ;

or who by any of the means aforesaid com|H>ls or attempts to 
compel any person to execute, make, accept, endorse, alter or 
destroy the whole or any part of any valuable security, or to 
write, impress or affix any name or seal upon or to any paper or 
parchment, in order that it may be afterwards made or converted 
into or used or dealt with as a valuable security.

Origin]—Sec. 405, Code of 1892; 24-25 Viet., Imp., ch. 96, secs. 46 
and 47; 32-33 Viet., Can., ch. 21, sec. 45; R.8.C. 1886, ch. 173, sec. 3. 
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Written threats to amuse]—Declaration* made by the accused when 

spoken to about the letter and as to what he meant by it, are admis
sible to prove what the crime was of which he hinted in ambiguous or 
equivocal language in the letter. R. v. Tucker, 1 Moore C.C. 134, 
and the accused may give evidence in explanation of ambiguous terms 
I» had used. R. v. Odell, tl <',m Of. flU. W < ■ H \ llendv, 1
Cox C.C. 244.

"Accuses"]—The accusation here referred to may be one made to 
a judicial tribunal or to a private individual. R. v. Robinson, 2 Moore 
& R. 14; R. v. Kempel, 31 Ont. R. 631, 3 Can. Cr. Cas. 481.

** Whether the person accused or threatened with accusation is guilty. 
or not "]—Notwithstanding this provision the prosecutor if called as a 
witness may be cross-examined as to his guilt of the imputed offence 
for the purpose of shaking his credit. U. v. Odell, 22 Can. Cr. Cas. 39, 
applying R. v. Cracknell, 10 Cox C.C. 408 ; and guilt or innocence of 
such imputed crime may also be material on the question of intent 
to extort. R. v. Richards, 11 Cox C.C 43 ; R. v. Gardner, 1 C. & P. 479 ; 
R. v. Johnson, 14 U.C.Q.B. 569. The person charged with an offence 
under sec. 453 or 454 is not entitled to adduce evidence for the sole 
purpose of proving that the complainant was guilty of the offence which 
he had imputed to him. R. v. Wilson, 6 Can. Cr. Cas. 131 ; R. v. Odell, 
22 Can. Cr. Cas. 39 (Que.), distinguishing R. v. Johnson, 14 U.C.Q.B. 
569. No evidence can he given even in cross-examination of another 
witness to prove that the prosecutor was guilty. R. v. Odell, supra.

Imprisonment " for seven years or more ”]—Whether this phrase in 
the first paragraph of sub-sec. (a) refers to the maximum or the mini
mum penalty is a matter of doubt. The language of the section differs 
from that of the Larceny Act, R.8.C. 1886, ch. 173, sec. 3, where the 
corresponding section read “ for a term not less than seven years ” and 
so excluded cases for which the law preseritied no minimum term. R. v. 
Popplewell, 20 Ont. R. 303. Compare see. 1081 (2) as to suspended 
sentence “ where the offence is punishable with more than two years’ 
imprisonment,” which seems to imply a reference to the maximum and 
not to the minimum penalty.

“ Valuable security"]—See sec. 2, sub-sec. (40).
Extortion by libel]—See sec. 332.
Intimidation]—See sec. 501.
Blackmail, threats and intimidation]—See secs. 216 (h), 265, 332, 

450, 451, 452, 453, 454, 501, 516, 538, 578, 748.

Extortion by accusation or threats to accuse of other offence.

454. Every one is guilty of an indictable offence and liable 
lo imprisonment for seven years who,—

(fl) with intent to extort or gain anything from any person 
accuses or threatens to accuse either that person or 
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any other |ternon of any offence other than those 
s|ieeified in the last section, whether the person 
aoeuaed or threatened with accusation is guilty or 
not of that offence; or,

(It) with such intent as aforesaid, threatens that any person 
shall Ik? so accused by any person ; or,

(r) causes any person to receive a document containing 
such accusation or threat, knowing the contents 
thereof ;

or who by any of the means aforesaid, compels i attempts to 
••onipel any person to execute, make, accept, nlorse, alter or 
destroy the whole or any part of any vain security, or to 
write, impress or affix any name or seal u|h>ii or to any paper 
or parchment, in order that it may be afterwards made or con 
verted into, or used or dealt with as a valuable security.

Oriffin]—Sec. 406, Code of 1892.
Of any offence other thon those specified in sec. 453]—Sec. 454 is an 

extension to lesser offences, of the provisions of sec. 453, and it would 
therefore seem that the word "offence” in sul>-sec. (a) should lie limited 
to offences under federal jurisdiction. But the contrary has lieen held 
in R. v. Dixon, 28 N.S.R. 82, 2 Can. Cr. Cas. 589, where an accusation of 
an offence under a provincial liquor law was held to come within this 
section. Demands of money with a menace of prosecution under a pro
vincial law may fall within sec. 451 or 452, under certain circumstances; 
see notes to those sections ami R. v. Gibbons, 12 Man. R. 154 ; R. v. 
McDonald, 8 Man. R. 491. It is a well-recognized rule of interpretation 
that statutes are to be construed as relating to matters over which the 
legislature passing them has legislative authoiitv. Plested v. McLeod. 
3 Hash. L.R. 374, 384; R. v. Wason, 17 A.R. (Ont.), 221, 233; Ex parte 
Duncan, 2 Cartwright 297 ; and compare with sec. 35 as to arrest with
out warrant of persons found committing " any offence.”

Extortion hy peace officer in making pretended settlement of charpe] 
—It was held in R. v. Lapham, 21 Can. Cr. Cas. 79, 24 O.W.R. Ill, that 
a constable entrusted with a warrant of arrest on a criminal charge may 
so intervene by making himself the agent of the private prosecutor to 
settle the case as to make himself liable under sec. 454 of accusing the 
person against whom the warrant issued of the offence therein stated, 
with “ intent to extort.” A peace officer should not use his office and 
his duty to arrest under process as a means of extortion. R. v. Lapham. 
supra ; and it may be extortion under sec. 454 for the constable to col
lect under stress of the warrant in a dog-stealing case brought under 
Code sec. 370, a sum which the complainant is willing to accept as the 
value of the dog ami the expenses added. R. v. Lapham, supra. Mai
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feasance of office by any officer of justice is a common lew roisde- 
meanour; Boseoe’e Cr. Evidence, 11th ed., 783; and a constable who 
corruptly accepta money to protect from punishment any person who 
has committed any crime is subject to the penalties of sec. 157.

“ Document containing such accusation or threat ”]—This phrase in 
sub-sec. (c) refers to an accusation or threat to accuse of any offence 
other than those specified in the preceding section (Code sec. 453). Pre
sumably it is limited to accusations made with intent to extort or gain 
(sub-secs, (a) and (b) ) and guilty knowledge as to the purpose of the 
accusation would he material. Compare see. 453, and the Larceny Act, 
32-33 Viet., Can., sec. 45. A summons issued by a justice to answer 
a criminal charge is one form of “ document containing an accusation " 
(sub-see. (<?), ) and although the informant did not have it issued 
with intent to extort, it is an offence for a third person to use it foi 
purposes of extortion. R. v. Cornell, 6 Terr. L.R. 101, 8 Can. Cr. Cas. 
Ilf).

Second offences]—Nee sec. 465, 963 ami 964.
Written threats of accusation]—Proof may l»e made by comparison 

of hand-writing. Canada Evidence Act, R.8.C. ch. 145, sec. 8; R. v. 
Dixon, 29 N.8.R. 462, 3 Can. Cr. Cas. 220; but, like all expert evidence, 
it requires the exercise of great care with respect to the degree of credit 
to be attached to it. Banque Nationale v. Tremblay, 46 Que. 8.C. 304; 
Deschènes v. Langlois, 15 Que. K.B. 389; Paquin v. Turcotte, 35 Que. 
S.C. 266; R. v. Henderson, 18 Can. Cr. Cas. 245; Crawford v. City of 
Montreal, 30 8.C.R. 406; re Gammell, 19 N.8.R. 265; R. v. Ranger, 
(1917) 30 Can. Cr. Cas. 65 (Que.); and see Rohoel v. Darwish, (1918)
1 W.W.R. 627 (Alta.); Thompson v. Thompson, 4 O.L.R. 442, 1 O.W.R. 
431.

Extortion by libel]—See sec. 332.
Blackmail, threats and intimidation]—See secs. 216 (/«), 205, 332, 

450, 451, 452, 453, 454, 501, 516, 538, 578, 748.

Iturylary and Housebreaking.

Breaking place of worship and committing offence.

455. Every one is guilty of an indictable offence and liable 
to fourteen years* imprisonment who breaks and enters any 
place of public worship and commits any indictable offend1 
therein, or who, having committed any indictable offence therein, 
breaks out of such place.

7«n
Origin]—Sec. 408, Code of 1892; R.S. 1886, ch. 164, sec. 35.
“ Breaks and enters ”]—See definitions in secs. 335 (c) and 340, and 

see note to sec. 457.
Being found in possession by night of burglar's tools]—Code sec. 464.
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Breaking with Intent to commit offence.
456. Every one is guilty of an indictable offence and liable 

to seven years’ imprisonment who breaks and enters any place 
of public worship, with intent to commit any indictable offetm* 
therein.

Origin]— See. 409, Code of 1892; B.8.C. 1886, ch. 164, sec. 42.
“ Breaks and enters ”]—See definitions in secs. 335 (c) and 340, and 

see note to sec. 457.
Place of public worship]—Generally where an official act has been 

done which can only be lawful and valid by the doing of certain pre
liminary acts, it will be presumed that those preliminary acts have also 
been done. Beg. v. Cresswell, 13 Cox C.C. 178. There, the charge was 
bigamy, and the proof of the marriage was that it had taken place in a 
building some distance from a church. The law prohibited marriages 
except in a licensed church. But there was proof of the clergyman 
acting as such, and there was proof that in the hall the service had 
been several times performed. Lord Coleridge, C.J., said:—“We are 
of opinion that the marriage service having been performed in a place 
where divine service was several times performed, the rule * omnia prae- 
sumunlur rite esse acta ’ applies, and that we must assume that the place 
was properly licensed, and that the clergyman performing the service 
was not guilty of the grave offence of marrying persons in an unlicensed 
place. The facts of the marriage and other church services being per
formed there by a clergyman are abundant evidence from which the 
Court and a jury might assume that the place was properly licensed.”

In B. v. Brown, 13 Can. Cr. Cas. 133, at 157, Graham, E. J., said:— 
“ This law is not peculiar to the proof of marriage. Bugg v. Kingsmill, 
L.B. 1 Ad. & Ec. 343. In looking over the Criminal Code, it will he seen 
that there are crimes in respect to churches, highways, railway stations, 
public works, and so on, and in most cases there is a writing, a deed of 
dedication, expropriation proceedings, order in council, or some other 
thing in writing which indicates their character ; but I think it will 
make it very burdensome to the administration of justice if it is held 
that in such cases the writing only will suffice to prove that character.”

Second offences]—See secs. 465, 851, 963, 964, 982.

Breaking dwelling by night—Breaking ont of dwelling by night— 
Committing the offence when armed.- Burglary.—Being 
found armed, after the offence.

457. Every one is guilty of an indictable 'offence and liable 
to imprisonment for life who,—

(a) breaks and enters a dwelling-house by night with intent 
to commit any indictable offence therein ; or,
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(ft) breaks out of any dwelling-house by night, either after 
committing an indictable offence therein, or after 
having entered such dwelling-house, either by day or 
by night, with intent to commit an indictable offence 
therein.

2. Every one convicted of an offence under this section who 
when arrested, or when he committed such offence, had upon his 
{teraon any offensive weapon, shall, in addition to the imprison
ment above prescribed, be liable to be whipped.

Origin)—Code Amendment 1900, ch. 46, sec. 3; Sec. 410, Code of 
1892; R.8.C. 1886, ch. 164, sec. 37; 7-8 Geo. IV, Imp., ch. 29.

** Breaks and enters ”]—To break into a dwelling house means to 
break any part, internal or external, of a building, or to open by any 
means whatever any door, window, shutter, cellar-flap or other thing 
intended to cover openings to a building, or to give passage from one 
part of it to another. Code sec. 335 (c). The means of opening, here 
referred to, includes lifting in the case of things kept in their places 
by their own weight. Code sec. 335 (c).

A person “ enters ” a dwelling-house, as regards the offence of bur
glary, by breaking and entering at night with intent, as soon as any 
part of the body of the person making the entrance is within the build
ing, or as soon as any part of any instrument used by him (to break 
into or to assist him in entering the building) is within the building. 
Code sec. 340. A person who enters any chimney or other aperture of 
the building permanently left open for any necessary purpose is to he 
deemed to have broken and entered that building. Code sec. 340. A 
temporary aperture would not lie included if entrance could be obtained 
without further opening. Hub-sec. (e) appears to include the further 
lifting of a partially opened window as a breaking, and in that respect 
to extend the common law which did not make it a breaking unless the 
door or window by which entrance was effected happened to be closed. 
But it has been held in a Nova Scotia case that where a window had 
been opened a few inches for purposes of ventilation, and the person 
entering had lifted it in order to get in, it is not burglary. R. v. Burns 
(1903), 36 N.S.R. 257, 7 Can. Cr. Cas. 95. A person who obtains 
entrance into a dwelling-house by any threats or artifice used for that 
purpose is to l>e deemed to have broken and entered that building; 
R. v. Swallow, 1 Russell, 793; and so is the person who obtains entrance 
by collusion with any person in the building. Code sec. 340 ; Le Mott's 
case, Kelvng 42; Casey’s case, Kelyng 62; Hawkins' case, 2 East P.C. 
485; Cornwall’s case, 2 Strange R. 881.

Entry by collusion with an inmate]
The entry by collusion with a person in the building must be the
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result of real and not pretended collusion, it lieing held that where n 
servant pretended to agree with a robber and opened the door and let 
him in for the real purpose of apprehending him, there was no breaking 
and entering for the door was lawfully open. R. v. Johnson (1841), 
Car. & M. 218. But going into a house with intent to steal and getting 
access by means of duplicate keys fraudulently obtained by the accused 
through a servant of the owner, constitutes a breaking and entering, 
because the key was knowingly used without lawful authority; and such 
is the result although the servant had only pretended to become an 
accomplice with the accused and had arranged with the police to he iti 
the house to arrest the accused which was done before he had time 
to steal anything. R. v. Chandler, 8 Cr. App. R. 82 L.J.K.B. 106, [1913]
1 K.B. 125.

DwtXUng-house]—See definition in sec. 335 (e) and as to outbuild
ings, sec. 339.

“ By night ”]—* By night ' as regards burglary means between 9 p.m. 
and 6 u.m. Code sec. 2, sub-sec. 23.

Sub-sec. (2)—Possession of “offensive weapon "1—See definition of 
‘offensive weapon* in sec. 2, sub-sec. (24).

Term of imprisonment may be shortened]—Code sec. 1054.
liecnit possession as evidence on charge of burglary and theft]— 

The burglary was committed on the 18th or 19th December, 1903, and 
the prisoner was arrested on the 16th February, 1904, with one of the 
articles stolen upon his person ; it was held that the judge could not 
properly have ruled, in all the circumstances of the case, that the lapse 
of time was so great as absolutely to repel any presumption that the 
prisoner was concerned in the burglary: and that the possession of the 
article and other circumstances warranted the jury in drawing an infer
ence of guilt. R. v. Burdell, 11 O.L.R. 440, 10 Can. Cr. Cas. 366.

Punishment of whipping]—See secs. HO, 204, 216, 276, 292, 293, 301. 
302, 446, 457, 1060.

Housebreaking with intent to ravish]—See R. v. Rodlev [1913] 3
K. B. 46S, 82 L.J.K.B. 1070; R. v. Burns (1903), 36 N.H.R. 257, 7 Can. 
Cr. Cas. 95.

On the trial of an indictment for burglary with intent to rape, evi
dence of his immoral conduct on the same night but subsequent to the 
attempt alleged, is not admissible against the accused. R. v. Rodlev 
[1913] 3 K.B. 468, 9 Cr. App. R. 69, 82 L.J.K.B. 1070; R. v. Fisher 
[1910] 1 K.B. 149, 26 Times L.R. 122, 79 L.J.K.B. 187; and see 
Thompson v. Director of Public Prosecutions (1918), 87 L.J.K.B. 478 
(H.L.); Makin v. Attorney-General of N.8.W. [1894] A.C. 57, 63
L. J.P.C. 41.

Possession of burglar's tools by night]—Code sec. 464.
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lir^akliiK dwelling by day. Breaking ont of dwelling by dey.

458. Every one is guilty of an indictable offence ami liable 
to fourteen years* imprisonment who,—

(а) breaks and enters any dwelling-house by <la\ and com
mits any indictable offence therein ; or.

(б) breaks out of any dwelling-house by day after having
committed any indictable offence therein.

Origin]—See. 411, Code of 1892; R.S.C. 1886, eh. 164, see. 40.
“Breaks and enters"; “breaks out"']—Code sees. 335 (c) ; 340.
Tlousebreaking and theft]—If the indictable offence committed lie 

theft, and the charge laid is consequently housebreaking and theft, there 
cannot lie a conviction for receiving on that count ; R. v. Lumoreaux, 
10 Que. Q.B. 15, 4 Can. Cr. Cas. 101. The essential elements of the 
offence of receiving are not included in the charge of housebreaking 
and theft ; and secs. 949 and 951 do not authorize a conviction for 
another offence unless it is included in the offence charged ns described 
in the enactment creating it or as charged in the count, or unless for 
an attempt of the offence charged or an attempt of the lesser offence 
so included.

Breaking with Intent to eommlt offence.
459. Every one is guilty of an indictable offence and liable 

to seven years* imprisonment who, by day, breaks and enters 
any dwelling-house with intent to commit any indictable offence 
therein.

Origin]—Bee. 412, Code of 1892; R.8.C. 1886, eh. 164, see. 42.
"Dwelling house"]—Code see. 335, sub-sec. (e).
Housebreaking with infmt]—As to this offence there is no specifies 

tion that the offence shall lie by night as in sec. 457 (burglary) or by 
day in the offence of housebreaking combined with theft or some other 
indictable offence by day for which sec. 458 provides a more onerous 
penalty than does sec. 459. There may be a conviction on a charge laid 
under sec. 459, although the evidence proves the offence of burglary ; 
R. v. Robinson, Russ. & R. 321 ; or proves an offence under sec. 458.

Second offences]—Bee secs. 465, 757, 851, 963, 964, 982.

Breaking shop, etc., anil committing Indictable offence.

460. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who, either by day or night, 
breaks and enters and commits any indictable offence in a school- 
house, shop, warehouse or counting-house, or any building witli-
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in the curtilage of a dwelling-house, tint not so connected there
with as to form part of it under the provisions hereinbefore 
contained, or in any pen, cage, den or enclosure m which fur
bearing animals wild liy nature are kept in captivity for breeding 
or commercial purposes.

Origin]—See. 413, Code of 1892 ; Code Amendment Act, 1913, eh. 
13; B.S.C. 1886, eh. 164, sec. 41.

“ Break» and enter» ”J—Code sec. 336 (e) 340 ; and see note to sec. 
457; B. v. Chandler [1913] 1 K.B. 125, 82 LJ.K.B. 106, 8 Cr. App. B 
82 (entry by key supplied by pretended accomplice).

*' Or in any pen, cage,** i fc.]—These words were added to the section 
by the amendment of 1913. As to theft of wild animals kept in cages, 
etc., see Code secs. 345, 347, 350, 370, 381 (by false keys).

Second offence»]—See sees. 405, 757, 851, 963, 964, 982.

Breaking shop, etc* with intent.

461. Every one is guilty of an indictable olfence and liable 
to seven years’ imprisonment who, either by day or night, breaks 
and enters any of the buildings, or any pen, cage, den or en
closure mentioned in the last preceding section with intent to 
commit any indictable offence therein.

Origin]—Sec. 414, Code of 1892; 1913 Can. Stat., eh. IS; B.S.C 
1886, eh. 164, sec. 42.

“ Break» and enter»*']—See secs. 335 (c), 340, and note to sec. 457. 
A clandestine opening of a door even during business hours may he 
a breaking and entering under set*. 461, if done with intent to steal or 
to commit some other indictable offence. B. v. Smith, 17 Man. B. 282, 
13 Can. Cr. Can. 326.

** Pen, cage, den or enclosure "]—These words were inserted by the 
Code amendment of 1913.

Second offence»]—See sees. 465, 757, 851, 963, 964, 982.

Being found in dwelling-house at night.

462 Every one is guilty of an indictable olfence and liable 
to seven years’ imprisonment who unlawfully enters, or is in. 
any dwelling-house by night with intent to commit any indiet 
able offence therein.

Origin]—Sec. 415, Code of 1892; B.S.C. 1886, eh. 164, sec. 39,
“By night"]—See definition in sec. 2 (23).
" Unlawfully being in a dwellinghonee by night with intent]—As 

regards the offence of unlawfully being in the house, as distinguished
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from I hut of unlawfully entering, the iuteiil may have I men formed after 
the entry. K. v. Higgins, 38 N.8.H. 328. 10 Can. Cr. Cas. 456.

Second offences]—Bee sees. 465, 757, 851, 963, 964, 982.

Being found armed with Intent In break by day.—With Intent to 
break by night.

463 Every one is guilty of an indictable offence and liable 
lo seven years’ imprisonment who is found,—

(o) armed with any dangerous or offensive weapon or in
strument by day, with intent to break or enter into 
anv dwelling-house, and to commit any indictable 
offence therein ; or,

(6) armed as aforesaid by night, with intent to break into 
any building anil to commit any indictable offence 
therein.

Origin]—Sec. 416, Code of 1892; R.8.C. 1886, eh. 164, see. 43.
“ Offensive weapon " defined]—Code sec. 2, sub-sec. (24).
"By dap"; “bp night "]—Code see. 2, sub-see. (23).
" Intent to break or enter " intent to break into ”]—Code sees. 335, 

sub-sec. (c), 340.
“ Dwelling-house "]—Code see. 335, sub-sec. (e).
•Second offence]—8ee secs. 465, 757, 851, 983, 964, 982.

Hating housebreaking Instruments by night.- By day.-Being dis
guised by night. Disguised by day.

464. Every one is guilty of an indictable offence and liable 
lo five years’ imprisonment who is found,—

(n) having in his possession bv night, without lawful ex
cuse, the proof of which lie upon him. any instrument 
of housebreaking ; or,

(6) having in his possession by day any such instrument 
with intent to commit any indictable offence ; or,

(c) having his face masked or blackened, or being other
wise disguised, by night, without lawful excuse, the 
proof whereof shall lie on him ; or,

(d) having his face masked or blackened, or being other
wise disguised by day, with intent to commit any 
indictable offence.

Origin]—See. 417, Code of 1892; R.8.C. 1886. eh. 164, sec. 43; 
Larceny Act, 1861, Imp., see, 58.
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“ Hit *>(/”; "by niflht "]—Sec definition in sec. 2 (23).
lustrunn at of houseSreaktnfi]—This ]ihmw> mt-am. nn instrument 

capable of I wing used for I In* purpose nml intended to lie no ow'd. 8. v. 
Oldham, 2 Den. C.C. 472, 3 0. 4 K. 25»; K. v. Thompson, 11 Cox C.C. 
362; K. v Seek fee (1(115), 11 Or. App. 8. 245; R. v. Word (11115] 3 
K.B. 698, 11 Cr. App. R. 245.

The oiiuK of proof ns to innful excuse is discharged l IV nn noeuned 
|ierson, if he prove thnt the nlleged implement of house-lirenking, though 
enpehle of lieing used for thnt purpose, is s tool used by him in his 
trade or rolling. Bex v. Word [1015] 3 K.B. 696, 11 Cr. App. H. 245. 
If n lirieklnver is found with the tools of his trade, which ore his own 
property, upon him, thnt is prima facie n sufficient excuse in nnswer to 
n charge of lieing in possession of housebreaking implements by night 
founded on the possibility of their lieing so used. But the case may 
go to the jury on a direction that they must consider the other circum
stances. R. V. Reekree (IMS), 11 Cr. App. R. 245; B. v. Oldham (1852), 
2 Den. C.C. 472.

Second o/fmees]—Sec secs. 4U5, 757, 851, 963, 964, 982.

I’niilshmenl after previous ronvlrtiun In certain eases.
465 Every one who, after a previous convict ion for any 

indictable offence, is convicted of an indictable offence specified 
in this Part for which the punishment on a first conviction is 
less than fourteen years’ imprisonment is liable to fourteen 
years’ imprisonment.

Griffin]—Sec. 418, Code of 1892; R.S.C. 1886, ch. 164, sec. 44.
Offences after previous conviction]—See secs. 370, 375-377, 386 (2), 

465; 530, 533-535, 851, 963, 982, 1053, 1081.
Second offences under Part F//]—-See secs. 465, 757, 851, 963, 964, 

982.

Forgery and Preparation Therefor.

Definition of forgery.— Making false document.—When forger) 
complete.—False document may be Incomplete.

466 Forgery is the making of a false document, knowing 
it to be false, with the intention that it shall in any way be 
used or acted upon as genuine, to the prejudice of any one 
whether within Canada or not, or that some (terson should be 
induced by the lielicf that it is genuine, to do or refrain from 
doing anything, whether within Canada or not.

i. Making a false document includes altering a genuine
874



Fokgeky !§*«]

«luuuiueiit in any material |>art. or making any matvrial athli 
tioii to it or adding to it any fain* date, attestation, *eal or 
other tiling wliieli is material, or making any material altera
tion in it, either by erasure, obliteration, removal or otherwise.

3. Forgery is complete as mam as the document is made 
with such knowledge and intent as aforesaid, though the 
offender may not have intended that any particular person 
should use or act upon it as genuine, or be induced, by the 
lielief that it is genuine, to do or refrain from doing anything.

4. Forgery is complete although the false document may In* 
incomplete, or may not purjiort to lie such a document as 
would be binding in law. if it he so made and is such as to 
indicate that it was intended to he acted on as genuine.

Origin]—Sec. 422, Code of 1892.
Punishment for forgery]—Code secs. 468, 469, 470.
Punishment for uttering forged instrument]—Code set*. 467.
Possession or use of instruments of forgery]—Code sec. 471.
Forgery of trade marks]—Code secs. 486-495.
Offences resembling forgery]—Code secs. 472-485.
False document defined]—' False document * means (i) a document, 

I lie whole or some material part of which purports to be made by or on 
behalf of any person who did not make or authorize the making thereof, 
or which, though made by, or by the authority of, the person who pur
ports to make it, is falsely dated as to time or place of making, where 
either is material, or (ii) a document, the whole or some material part 
of which purports to Ik1 made by or on behalf of some person who did 
not in fact exist, or (iii) a document which is made in the name of an 
existing person, either by that person or by his authority, with the 
fraudulent intention that the document should pass as being made by 
some person, real or fictitious, other than the person who makes or 
authorizes it. Code sec. 335, sub-sec. (j).

The definition of a false document given in the Code makes no 
change in the law but merely defines in statutory form what had by 
judicial construction in the courts been held to constitute a false docu
ment, the making of which with the knowledge and intent mentioned 
in the statute is declared to be forgery, and the uttering of which with 
like knowledge by one who uses, deals with, or acts upon it as if it were 
genuine, is made an indictable offence punishable in like manner as 
forgery. Per Burton, J.A., in re Murphy (1895), 2 Can. Cr. Cas. 562, 
578, 583. 26 Ont. R. 163, 22 A.R. 386 (Ont.).

An instrument may be the subject of forgery although in fact it 
should appear impossible for such an instrument as the instrument 
forged to exist, provided the instrument purports on the face of it to
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lie good and valid a* to the purpoeea for which it wai intended to be 
made. R. v. Sterling ( 1773), 1 Leach 996; R. v. Portis (1876), 40 
U.C.Q.B. 214 (Ont.) ; R. v. McDonald, 12 U.C.Q.B. 643 (Ont.) ; R. v. 
Brown. 3 Allen IS (N.B.). And where the date of a deed ia ao material 
that the document could only be effective for the purpoaea which it 
indicatea, if aigned before a certain date, the antedating for the 
fraudulent purpoae of making it ao appear will be forgery if the reeult 
ie to make the deed purport to be aomething quite different from what 
it really ia. R. v. Riteon (1869), L.R. 1 C.C.R. 200; Kx parte Windsor 
S4 LJ.M.C. 163.

Forgery of incomplete document]—Under the Code forgery ia com
plete although the falee document may be incomplete, and this must 
be borne in mind in considering the English cases on forgery of promis 
eory notea. Ead v. The King (1908), 13 Can. Cr. Caa. 360 (N.8.), per 
Drysdale, J. It has been doubted whether the false duplication of 
tickets ia forgery if the signature appearing in the originals ia left out. 
R. v. Magm.lo. L’L! BX31 W, IS O* O Om 4 1"

False document not purporting to be such a document us would bt 
binding in late]—If the other elements of forgery exist, the forgery is 
complete, although the document does not purport to be such a docu 
ment as would lie valid. So the making of a forged paper purporting 
on the face of it to lie a bank note ie forgery, although there ia no 
bank of the name given. R. v. McDonald, 12 U.C.Q.B. 543 (Ont.) ; R. v. 
Brown, 3 Allen, 13 (N.B.).

Filling in cheque signed in blank]—If a cheque ie given to a person 
with a certain authority, the agent is confined strictly within the limita 
of that authority, and if he choose to alter it, the crime of forgery ia 
committed. If a blank cheque be delivered to him with a limited author 
ity to complete it, and he fill it up with an amount different from the 
one he was directed to insert, and if, after the authority was at end, he 
fill it up with any amount whatever, that too would be clearly forgery. 
R. v. Bateman (1845), 1 Cox C.C. 186; R. v. Hart (1836), 7 C. & P. 652. 
1 Moody C.C. 486; R. v. Wilson (1847), 1 Den. C.C. 284.

Filling in the body of a blank cheque to which a signature ia at 
tached, without any authority, ie a forgery. The prisoners were indicted 
for uttering a forged cheque, and it appeared that one Townsend was 
in the habit of signing blank cheques and leaving them with hie clerk 
when business called him away from home ; one of these cheques fell into 
the hands of the prisoners, who filled up the blank with the words “ one 
hundred pounds," and dated it ; it was objected that the signature being 
genuine, it could not lx- said that the prisoner had uttered u forged in 
strument ; but Bailey, J., held that it was a forgery of the cheque. By 
filling in the body and dating it, it was made a perfect instrument, 
which it previously was not, and although it was not in point of fact 
made entirely by the prisoners, yet it had been held that the doing that 
which is necessary to make an imperfect instrument a perfect one, is a
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forgery of the whole. The learned judge was also of opinion that if 
the bankers had paid the cheque they might have recovered the amount 
from the prosecutor, as he was in the habit of leaving blank cheques 
out, with his name written at the bottom. Wright's case, 1 Lewin, C.C.
186.

Fictitious name]—The result of the cases is, that where a fictitious 
name is assumed for the purposes of a fraud, the offence of forgery 
may be proved, but not where the credit is given solely to the person 
without any regard to the name, as in R. v. Martin (1880), 5 Q.B.D. 34; 
l>er Hagarty, C.J.O. in re Murphy (1895), 2 Can. Cr. Cas. 578, 582; R. v. 
Whyte (1851), 5 Cox C.C. 290; R. v. Wardell (1862), 3 F. & F. 82.

Where a person passing under an assumed name falsely represents 
that he is in the employment of a certain firm, and that he is authorized 
to make a draft upon such firm, his signature in such assumed name to 
a draft upon the firm, and his fraudulent negotiation of it, constitute 
forgery, if the credit obtained in negotiating the bill was not personal 
to himself alone, without relation to his supposed employers, and if the 
false name, although that of a non-existent person, was assumed for the 
very purpose of perpetrating the fraud. Fc M. B. Lazier (1899), 3 Can. 
Cr. Cas. 167 (Ont, C.A.).

In R. v. Dunn (1765), 1 Leach C.C. 68, the accused had represented 
herself to be the widow of John Wallace, a deceased seaman, and in 
that character applied to a prize agent for prize money due to him by 
the Government. She exhibited what purported to be the probated will 
of the deceased, and thereby induced the agent to advance money to her 
on a promissory note, signed by her in the name of the supposed widow, 
for which advances the agent was to reimburse himself out of the prize 
money, when obtained. A conviction on a charge of forgery was con
firmed on a case reserved. Nine of the ten judges in that case agreed 
to the following (Leach C.C. 68), as the rules governing the case:

(1) In all forgeries, the instrument supposed to be forged must lie 
a false instrument in itself;

(2) If a person gives a note entirely as his own, his subscribing it by 
a fictitious name will not make it forgery, the credit being there wholly 
given to himself, without any regard to the name, or without any relation 
to a third person;

(3) An instrument which is uttered as the act and instrument of 
another, and in that light obtains a superior credit, when in truth it is 
not the act of the person represented, is strictly and properly a false 
instrument, for in that case the party deceived does not advance his 
money or accept the instrument upon the personal credit of the party 
producing it, but upon the name and character of the third person, 
whose situation and circumstances import a superior security for the 
debt; and therefore, if in truth it is not the instrument of that third 
person, whose name and situation induced the credit, it is certainly a 
false instrument, and the intention fraudulent to the party imposed upon
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by it, for he believed, when he accepted the security, that he had a 
remedy upon it against the third person in whose name it was given and 
on whom he relied when he advanced the money, but, this being false, 
lie has no such remedy, and therefore is materially deceived ;

(4) If an instrument tie false in itself, and by its purporting to be 
the act of another a credit is obtained which would not otherwise have 
been given, it is forgery, though the name it is given in be really a non 
entity ;

(5) The case is very different if the person borrowing money upon 
his own note and assuming a fictitious name does so without any rela
tion to a different person. In that case the whole credit is given to the 
party himself ; the lender accepts the security as the security of that 
person only; he has no other remedy in view, but merely against the 
man he is dealing with, and the security is really and truly the instru
ment of the party whose act it purports to be, however subscribed by a 
fictitious name; he has, therefore, a remedy upon it against the person 
on whose credit he took it, and consequently is not substantially 
defrauded.

In R. v. Whyte (1851), 6 Cox C.C. 290, the prisoner had purchased 
goods of a warehouseman and represented that he was in business with 
one Whiffen, under the firm name of Whiff en & Co. Several bills for 
goods so purchased were met, but finally Whyte desired the warehouseman 
to draw on the firm for a certain bill of goods. This was done, and the 
bill was accepted by him in the name of the pretended firm. Talfourd, 
J., there said : “ I think it will scarcely be sufficient to show that the
name of Whiffen was assumed for the purpose of fraud generally ; it 
must have been taken for the specific object of passing off this bill ; 
the carrying on business in the false name might be for the purpose of 
creating a false impression with a view to obtain credit. That might 
support a charge of obtaining money or goods by false pretences, but 
not a charge of forgery.”

To sustain a conviction, it should appear either that the prisoner had 
not gone by the fictitious name before the signing, or that he had 
assumed the name for the purpose of committing the fraud. R. v. 
Bontien (1813), Rus. & By. 260; R. v. Peacock (1814), ibid. 278; R. v. 
Lockett (1772), 1 Leach C.C. 94; R. v. Sheppard (1781), 1 Leach C.C. 
226; R. v. Francis (1811), Russ. & By. 209; Lascelles v. The State, 90 
Oa. 347.

If the assumption of a fictitious name in a petition to the legisla
ture for an Act of incorporation were done with the intent that the 
legislature should be induced by the belief that it was genuine to grant 
the charter, there seems little reason to doubt that the signature in the 
fictitious name would be a forgery. The point was referred to, but 
not decided in Marsil v. Lanctot, 25 Can. Cr. Cas. 223, 20 Rev. Leg. 237 
(Que).

Where a fraudulent conspiracy was entered into between two persons
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in pursuance of which out* of them opeued an account in a bank in a 
fictitious name and gave to the other a cheque, for which the latter knew 
there were no funds, drawn in the fictitious name, and the same was 
negotiated by the payee in furtherance of such conspiracy, by obtaining 
another bank to cash the same on the faith of its being a genuine 
cheque, the cheque is a " false document” both by the Criminal Code 
and at common law. Be Murphy (1894), 26 Ont. R. 163, 2 Can. Cr. Cas. 
562; in appeal (1895), 22 A.R. 386 (Ont.), 2 Can. Cr. Cas. 578.

Altering genuine documentJ—Where the forgery consists of the alter 
ation of the time of maturity of an endorsed note, the intent to preju
dice some one or to defraud may lie inferred if the facts warrant the 
conclusion that either the maker or the endorser might lie defrauded, 
although it appears that the prisoner fully intended to retire the note. 
R. v. Craig (1858), 7 U.C.C.P. 241 (Ont.) ; R. v. Hodgson, 2 Jurist 
N.8. 453, as to the duty of the customer to his bank to guard against 
facilitating the raising of his cheques, see London Joint Stock Rank v. 
Macmillan (1919) 88 L.J.K.B. 55.

It would tic forgery for the maker of a promissory note to add 
“ with interest ” after the amount of the note without the consent of 
his accommodation endorser who had already signed as such. Hébert v. 
La Banque Nationale, 40 8.C.R. 458, reversing 16 Que. K.B. 191.

The ciiminal intent in forgery]—The gist of the offence of forgery 
is the signing with the knowledge that the document was false and with 
the intent that it should be accepted as genuine to some one's prejudice. 
As soon as that was done, the offence was complete. United States v. 
Ford (1916), 10 W.W.R. 1042, 1048, 26 Can. Cr. Cas. 430, 34 W.L.R. 
912 (Man.), per Mathers, C.J.K.B. ; R. v. Dunlop (1857), 15 U.C.Q.B. 
118 (Ont.) ; ex parte Cadby (1886), 26 N.B.R. 452, 492; R. v. Stewart 
(1875), 25 U.C.C.P. 440 (Ont) ; R. v. Gould (I860), 20 U.C.C.P. 154 
(Ont.).

It is not necessary to show that any person has actually been pre
judiced. United States v. Ford, supra ; re Lazier, 26 A.R. 260 (Ont.) ; 
R. v. Ward, Str. R. 747, 2 Ld. Rayrn. 1461.

A woman who signs a deed or mortgage as if she were the wife of 
her co-grantor, the owner of the lands, but knows at the same time 
that he has a lawful wife living and that her marriage contract with him 
is void, is guilty, along with him, of making a false document knowing 
it to be false, and may therefore be charged with forgery, if it is evi
dent that the only interest she claimed in the lands' was a dower interest 
as the pretended wife of her co-defendant. United States v. Ford, 10 
W.W.R. 1042, 1047, supra. As she was not the real wife she had no 
dower interest, although she may have thought at the time of the 
foreign marriage contract that she then became her co-defendant's lawful 
wife. Ibid. The male defendant was under Code sec. 69 a principal 
in the offence committed by the female defendant who posed as his wife 
in the transaction, with his connivance. United States v. Ford, supra.
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Onus of proof]—There is a distinction between a civil and a crim
inal case when a question of forgery arises. In a civil case the onus 
of proving the genuineness of a deed is cast upon the* party who pro
duces it and asserts its validity. If there be conflicting evidence as 10 
the genuineness, either by reason of alleged forgery or otherwise, the 
party asserting the deed must satisfy the jury that it is genuine. The 
jury must weigh the conflicting evidence, consider all the probabilities 
of the case, not excluding the ordinary presumption of innocence, and 
must determine the question according to the balance of those probabili
ties. In a criminal case the onus of proving the forgery is cast upon 
the prosecutor to assert this, and unless he can satisfy the jury that the 
instrument is forged to the exclusion of reasonable doubt, the prisoner 
must lie acquitted. Doe |d.| Devine v. Wilson (1855), 10 Moore P.C. 
502, quoted with approval, in R. v. Anderson (1914), 5 W.W.R. 1052, at 
1059, 7 Alta. L.R. 102. 2fl W.L.R. 78.3, 22 Can. Cr. Cas. 455. If the 
facts in a civil case render it extremely probable that the writing denied 
is genuine and that the denial is a mere obstruction to proof, it is con
venient that the judge may dispose of such a contest by applying the 
rule enabling him to compare the disputed writing with one admittedly 
genuine, and on being satisfied that the writing is the same to receive 
the document as sufficiently proved where there is no sworn denial. 
Dominion Permanent Loan Co. v. Morgan (1914), 7 W.W.R. 844, 863 
(Can.), per Idington, J.

Corroboration]—Forgery punishable under secs. 408-470, inclusive, 
requires corroboration under sec. 1002 ; R. v. Ranger (1917), 30 Can. Cr. 
Cae. 65 (Que.); R. v. McBride, 26 Ont. R. 639, 2 Can. Cr. Cas. 544; 
R. v. Giles, 6 U.C.C.P. 84 (Ont.) ; but sec. 1002 does not apply to the 
offence under sec. 467 of uttering or attempting to utter a forged docu
ment knowing it to he forged.

On a charge of forging promissory notes, the fact that at the time 
the accused sold the alleged forged notes, the original and true notes 
were in a bank and pledged by the accused is most material evidence 
implicating him. R. v. Scheller (1914), 6 W.W.R 261, 7 8ask. L.R. 
239, 27 W.L.R. 621, 23 Can. Cr. Cas. 1 (Bask.). There the accused 
endorsed and disposed of as genuine originals the copies of the notes 
which he obtained on request from the bank to which he had pledged 
the originals as collateral ; and see R. v. Daun, 11 Can. Cr. Cas. 244, as 
to corroboration generally.

Comparison of handwriting']—Comparison of a disputed writing with 
any writing proved to the satisfaction of the court to be genuine may 
be made by witnesses ; and such writings, and the evidence of witnesses 
respecting the same, may be submitted to the court and jury as evidence 
of the genuineness or otherwise of the writing in dispute. Can. Evidence 
Act, R.8.C. 1906, ch. 145, see. 8. That enactment originated with the 
English statute, 28-29 Viet., Imp., ch. 18, sec. 8, which has been gener
ally adopted in provincial statutes as well by federal law. The Canada
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Evidence Act applies to all criminal proceedings and to certain civil 
proceedings which come under the federal and not the provincial legis
lative powers. Can. Evidence Act, R.8.C. 1906, eh. 145, sec. 2.

Prior to the enactment now embodied in sec. 8 of the Canada Evi
dence Act, other writings had to be relevant in other respects or they 
were excluded ; but now other writings may lie produced and proved for 
the purposes of comparison, although not otherwise connected with the 
case. Arhon v. Fussed, 3 F. & F. 152. Prior to that enactment the rule 
had been laid down in England that the test of genuineness ought to 
be the resemblances, not to the formation of letters in some other speci
men, but to the general character of the writing which is impressed on 
it as the involuntary and unconscious result of constitution, habit or 
other permanent causes, and is therefore in itself permanent ; and that a 
knowledge of this character is best acquired by seeing the individual 
write at times when his manner of writing is not in question, or by 
engaging with him in correspondence. Doe v. Tuckermore (1836), 5 
A. Sc E. 705 ; Tracy Peerage Case, 10 Cl. & F. 161, 176. And many 
courts express a preference for the testimony of persons who have seen 
the accused write or have engaged in correspondence with him, rather 
than the expert opinions of persons who had not done so, but who base 
their opinions merely upon a study and critical examination made by 
them of the various writings produced. Desroches v. Langlois, 15 Que. 
K.B. 388; R. v. Ranger (1917), 30 Can. Cr. Cas. 65 (Que.) ; Dominion 
Permanent Loan Co. v. Morgan (1914), 7 W.W.B. 844.

But while the opinion alone of the expert who has never seen the 
person write, is frequently given little weight, his testimony may be 
of importance in pointing out the marks, indications and characters in 
the writings themselves upon which the opinion is based Tie Gammell 
Estate (1886), 19 N.8.R. 265, 279.

If the witness is in fact skilled in the comparison of handwriting, it 
is immaterial that he is not a professional expert and immaterial how 
he acquired his skill. R. v. Hilverlock, [1894] 2 Q.B. 766.

While ordinarily a witness may tie required to read or to write in 
the presence of the court, it has been held that a prisoner called as a 
witness on his own behalf cannot lie compelled to furnish a specimen 
of his handwriting. Rex v. Grinder, 11 B.C.R. 370, 10 Can. Cr. Cas. 333.

The signature of a prisoner to the “ statement of accused " where 
he makes a statement at the preliminary hearing, may be tendered as 
evidence against him at his «trial on a charge of forgery, and lie con 
sidered on a comparison of handwriting. R. v. Golden, 11 B.C.R. 349, 
10 Can. Cr. Cas. 278 ; and see note to sec. 684.

The jury may without expert testimony compare the genu:ne wri.tin 
with the disputed writing, but such a course is said to be hazardous; 
and such comparison alone should not lie invoked to brand as a forgery
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a document the genuineness of which is supported by the sworn testi
mony of those accused. Dominion Permanent Loan Co. v. Morgan 
( Iil4), 7 W AN k 144, M, pi. idn.gi.m. J. (Oe 

Method of comparison by handwriting experts]—
In vol. 3 Journal of Criminal Law and Criminology, 940, Dr. Daven

port, of Boston, says: “A valid judgment of the authorship of any 
questioned writing may be well grounded upon the following axioms : 
Every one who has practised writing long enough to do it automatically, 
having the mind intent upon the subject matter and not at all upon 
the writing itself, has inevitably acquired certain writing habits. Some 
of these habits are common with many other writers. Some few are 
uncommon and, perchance, some particular habit may even he peculiar 
to the single individual. Many of the habits are voluntary and con
scious ones. These are subject to more or less control at will. But 
there are some other habits which are wholly involuntary and quite 
unconscious ; these, therefore, are not subject to any modification at 
will. They can only be gradually changed through the formation of 
other new habits which displace the former habits. Careful analysis of 
a sufficiently large number of samples of unquestionably genuine auto
matic writing of any person will disclose the several classes of habits 
manifested by that writer. Likewise what may appear to lie the habits 
in any piece of questionable writing, upon a comparison of the two 
sets of habits, those which are alike as well as those that are different, 
may readily be seen. If there is found to be a persistent agreement 
on the one hand in the absence of such habits particularly as are 
common to many other writers, and, on the other hand, in the presence 
of like habits especially of such as are involuntary and unconscious, 
and these, too, in such numbers and sequence of combination as could 
by no reasonable chance be due to merely accidental coincidence, then 
there is from such cumulative evidence no other conclusion to be drawn 
by an expert except the opinion that, beyond any reasonable doubt, 
the two sets of writing must )>e due to one and the same cause, that is, 
by the very same writer. ... In forming an opinion it should not be 
overlooked that single points of likeness and unlikeness may be of 
vastly different relative value. Any writing to be at all readable must 
have very many points of similarity to the conventional model type. 
No sample of genuine open handwriting of any person is ever an exact 
facsimile in all respects of any other sample ; a careful examination can 
always differentiate between them, however much alike they may appear 
upon casual observation. One who seeks to assume the disguise of 
another, as in forging a writing, naturally attempts to affect, so far 
as may lie, the general appearance characteristic of the other. He 
hopes to pass muster without exciting suspicion, well knowing that, if 
an inquiry is once instituted, the falsity is likely to be revealed. To 
be able to do his best with his writing instrument he must hold it in 
his own customary way which may be quite different from that of the
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genuine writer whose writing he attempts to imitate. To get the correct 
forms of letters the forger may copy them in some mechanical way, 
make a freehand drawing of them or practise a running-hand copying 
until he has more or less acquired the new habit of similar formation of 
the letter. But his old unconscious habits of pen movements in the 
production of the new forms of letters still persist for he has not 
attempted to change these ; his own unconscious habits of pen move
ments are unknown as well as those of the person imitated are un
known to the common forger. His aim is at general pictorial effect.” 
.1 Journal of Criminal Law and Criminology, 940.

Expert testimony; limitation of number of witnesses on opinion 
evidence]—Where, in any criminal trial or other proceeding, it is in
tended by the prosecution or the defence, to examine as witnesses pro
fessional or other experts entitled according to the law or practice to 
give opinion evidence, not more than five of such witnesses may be 
called upon either side without the leave of the court or judge or person 
presiding. Can. Evidence Act, R.8.C. 1905, ch. 145, sec. 7.

Such leave shall be applied for lw*fore the examination of any of 
the experts who may ho examined without such leave. Ibid., sec. 7 (2).

Misspellings as indicia of forgery]—A habit in the supposed forger 
of misspelling as in the codicils in question was admitted in a will case 
as bearing on the genuineness of the codicils. Cresswell v. Jackson 
(1864), 4 F. & F. 1.

In the Parnell Commission proceedings (1888), Piggott’s fabrication 
of the criminal letters alleged to have been written by Mr. Parnell was 
detected in part by his misspelling of a word, 3 Wigmore on Evidence, 
sec. 2024; and see Brooks v. Tichborne, 5 Exch. 929; Hale’s trial, 17 
How. St. Tr. 173; Norman v. Morrell, 4 Ves. 770.

Aiding and abetting a forgery]—To make a person liable as an accès 
sory before the fact (Code sec. 69), to an alleged forgery, there must 
be criminal intention, that it shall lx* used as genuine and to the preju
dice of some one. R. v. Pariseault (1917), 28 Can. Cr. Cas. 112 (Que.) 
In that case it was pointed out that where there was no criminal inten
tion and no one was prejudiced, the irregular signing of a.government 
pay cheque issued to one person, but signed by another who had re
placed him in the service and to whom presumably the money rightfully 
lielonged, was not forgery. R. v. Pariseault, supra.

Question of ratification or estoppel as to forged document]—A for
gery as such, cannot be ratified, but if there be circumstances creating 
an estoppel against the person whose name was forged, he may lx» 
liable to the innocent holder liecausc of his conduct. Merchants Bank v. 
Lucas, Cameron’s 8.C. Cases 275, 18 8.C.R. 704; Ew'ing v. Dominion 
Bank, 35 8.C.R. 133 (leave to appeal refused [1904] A.C. 806, 74 
L.J.P.C. 21); Brook v. Hook, L.R. 6 Ex. 89; Hébert v. La Banque Na
tionale, 40 8.C.R. 458; La Banque Jacques Cartier v. La Banque 
d’Epargne, 13 A.C. 111; London Joint Stock Bank v. Macmillan, (1919)
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A bank which has accepted a cheque cannot refuse payment of it 
although the drawer's credit had been obtained by forgery, if considéra 
tion was given by the holder and at the time the cheque was given to 
the payee neither he nor the subsequent holder was aware of the fraud. 
Baker v. Merchants Rank, 19 W.L.R. 641 (Alta.). A bank is bound to 
know the signature of its own customer; the bank upon which the 
cheque purports to be drawn cannot recover back the moneys paid by it 
to another bank and paid out by the latter bank to the forger before 
it, the receiving bank, had any notice or knowledge of the forgery of the 
signature to the cheque. Bee Dominion Bank v. Union Bank, 40 8.C.R. 
366, referring to Bank of Montreal v. The King, 38 S.C.R. 258, in which 
leave to appeal to the Judicial Committee was refused. But a different 
rule applies to forgery in the writing in the body of a cheque, because 
the bank is not bound to know the handwriting in which the document 
is written. Dominion Rank v. Union Rank, supra, distinguishing Bank 
of Montreal v. The King, supra, affirming 17 Man. R. 68, 6 W.L.R. 417, 
which reversed 4 W.L.R. 407. Where the amount of a cheque is fraudu
lently raised after acceptance and the receiving bank pays the money 
to the forger and receives payment from the paying bank the latter 
can recover the amount from the receiving bank as having been paid to 
it under a mistake of fact. Imperial Bank v. Bank of Hamilton [1903] 
A.C. 49, 72 L.J.P.C. 1.

When a business concern receives from a bank a notice from which 
it becomes aware that a forgery and fraud is being practised upon 
the bank, in the unauthorized use of the name of the person, or 
persons notified, the latter are bound by every principle of justice and 
right dealing between man and man, and in accordance with the usage 
of trade, within reasonable time to give the bank notice of the fraud. 
Ewing v. Dominion Bank, 36 S.C.R. 133.

In considering the question of how far a person incurs a liability 
by refraining from answering letters written to him in relation to a 
business matter, attention must, of course, be given to the surrounding 
circumstances, to the relationship existing between the writer and the 
receiver of the letters, and also to the receiver’s intelligence and experi
ence, and his knowledge, actual or to be presumed, of the customs of 
business men in like situations. Winearls v. Hoey, [1917] 2 W.W.R.

Throughout the judgments in Ewing v. Dominion Bank, much stress 
is laid on the fact that Ewing & Co. were an experienced business firm, 
accustomed to banking and familiar with the customs of banks in dis
counting negotiable paper, and upon the further fact that, though they 
at once became aware that the signature to the note in question was a 
forgery and were told by their legal adviser that it was their duty to 
immediately notify the bank to that effect, they deliberately refrained 
from doing so, because they wished to screen the forger. Winearls v. 
Hoey, [1917] 2 W.W.R. 287, (Man.), per Judge Cumberland.
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Extradition]—Forgery is an extraditable offence between Canada 
and the U.8.A. Be McCartney, 8 Man. R. 367 ; re Lacier, 30 Ont. R.
419, 3 Can. Cr. Cas. 167, 26 A.R. 260 (Ont.), 3 Can. Cr. Cas. 419, 29
8.C.R. 630; re Garbutt, 21 Ont. R. 465; United States v. Ford (1916), 
10 W.W.R. 1042, 34 W.L.R. 912, 26 Can. Cr. Caa. 430; re Hall, 3 Ont. 
R. 331, 8 A.R. 31 (Ont.) ; re Hall, 32 U.C.C.P. 498 (Ont.) ; re Hall, 8 
A.R. 135 (Ont.) ; re Murphy, 26 Ont. R. 163, 2 Can. Cr. Cas. 562, 22 A.R.
386, 2 Can. Cr. Cas. 588 (Ont.) ; re Harsha, 10 Can. Cr. Cas. 433, 11
Can. Cr. Cas. 62 (Ont.) ; re Harsha, 7 O.W.R. 97, 155, 293, 398, 471 ; 
et parle Cadby (1886), 26 N.B.R. 452.

I'lterlng forged documents.

467. Every one is guilty of an indictable offence who, 
knowing a document to la? forged, uses, deals with, or acts 
upon it, or attempts to use, deal with, or act U|am it, or causes 
or attempts to cause any jtcrson to use, deal with, or act upon 
it, as if it were genuine, and is liable to the same punishment 
us if he had forged the document.

1. It is immaterial where the document was forged.

Origin]—Sec. 424, Code of 1892; R.S.C. 1886, ch. 165, sec. 46; 
Forgery Act, 1861, Imp., sec. 26.

"Document" defined]—Code sec. 335, sub-sec. (/).
A false letter of introduction uttered with knowledge of its falsity 

and with intent that it should be acted upon as genuine to the prejudice 
of another, is within sec. 467. Be Aheel, 8 Can. Cr. Cas. 189, 7 O.L.R. 
327.

Forged document]—Code secs. 335 (j) (false document), 466 
(forgery).

Uttering forged document]—The showing of a forged receipt to a 
person with whom the defendant is claiming credit on account of that 
receipt is an uttering, although the defendant never voluntarily parts 
with the possession of it. R. v. Radford (1844), 1 Don. C.C. 59, 1 Cox 
C.C. 168.

Dreeribing the forged document]—The forged document which is the 
subject of the uttering should be accurately dcscrilied. R. v. Cunning 
liarn (1885), Cass. S.C. Dig. 2nd ed., 194; Coutlee's 8.C. Dig. 402; vary
ing R. v. Cunningham, 6 R. & G. 31 (N.8.).

Objections to apparent defects are to be made before pleading, and 
are then subject to amendment. Code sec. 898. The substance of the 
offence may be stated in popular language. Code sec. 852, and any 
lack of details is to be remedied by an order for particulars. Code secs. 
853-859. Bad v. The King, 40 8.C.B. 272, 13 Can. Cr. Cas. 348. See 
note to sec. 468.
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"Knowing a document to he forged”]—The guilty knowledge is of 
the essence of the offence and should be specifically alleged in the indict
ment or charge. R. v. Weir (No. 5) (1900), 9 Que. Q.B. 253, 3 Can. 
Cr. Cas. 499.

Evidence of similar criminal acts]—On a charge of feloniously utter
ing a forged deed, evidence of other forged deeds of a similar char
acter, although of subsequent date, being found in the defendant’s pos
session on his arrest is admissible to rebut a defence denying guilty 
knowledge. Rex v. Mason, 10 Cr. App. R. 169; 111 L.T. 336; 78 J.P. 
389; and see R. v. Fisher [1910] 1 K.B. 149; R v. Doyle, 26 Can. Cr. 
Cas. 197 (N.8.). But the jury should be instructed as to the limited pur
pose for which such evidence is given. R. v. Lovitt, 13 Can. Cr. Cas. 15. 
Compare Thompson v. Director of Public Prosecutions (1918), 87 
L.J.K.B. 478 (H.L.), affirming R. v. Thompson, 86 L.J.K.B. 1321 [19171 
2 K.B. 630.

Proof of admissions nuide hy accused]—If a prosecutor uses the 
declaration of a prisoner, he must take the whole of it together, and can 
not select one part and leave another ; if there he either no other evidence 
mi the case, or no other evidence incompatible with it, the declaration 
so adduced in evidence must, be taken as true. But if, after the whole 
of the statement of the prisoner is given in evidence, the prosecutor is 
in a situation to contradict any part of it, he is at liberty to do so;
and then the statement of the prisoner, and the whole of the other evi
dence, must be left to the jury, for their consideration, precisely as in 
any other case, where one part of the evidence is contradictory of the 
others. R. v. Jones, 2 C. & P. 628 ; and see generally Taylor on Evi
dence, 10th ed., pars. 725 et seq. 870-1 ; Wills on Cir. Ev., 6th ed., pp. 
116 et seq., Phipson on Ev., 5th ed., pp. 218, 253; Wigmore on Ev., pars. 
2099 et seq. and 2113 et seq.

The accused is entitled as of right to have such a statement eonsid 
ered in its entirety so that the true meaning of hie statement may be 
made manifest for it is but in accordance with the plain dictates of 
justice and common sense that his statement, if used against him, shall 
be used only in the true sense in which he made it. And not only is 
he so entitled, but, in order that the true sense of his statement may be 
ascertained, he is entitled to show the facts and circumstances surround 
ing the making of it to the like extent that in the case of a contract 
he is entitled to show them in order to assist in its interpretation. R. v. 
Girvin [1917] 1 W.W.R. 907, 27 Can. Cr. Cas. 265, 272,10 Alta. L.R. 324. 
per Beck, J.

Search warrants]—Code secs. 629-632.

Forgery of certain doenments.
468. Every one who commits forgery of,—

(a) any document having impressed thereon or affixed 
thereto any public seal of the TTnited Kingdom or
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any part thereof, or of Canada or any part thereof, 
or of any dominion, possession or colony of His 
Majesty; or,

(6) any document bearing the signature of the Governor 
General or of any administrator, or of any deputy of 
the Governor, or of any lieutenant governor or any 
one at any time administering the government of 
any province of Canada; or,

(c) any document containing evidence of, or forming the
title or any part of the title to, any land or hered
itament, or to any interest in or to any charge 
upon any land or hereditament, or evidence of the 
creation, transfer or extinction of any such interest 
or charge; or,

(d) any entry in any register or lurok, or any memorial or
other document made, issued, kept or lodged under 
any Act for or relating to the registering of deeds 
or other instruments respecting or concerning the 
title to or any claim upon any land or the recording 
or declaring of titles to land; or,

(a) any document required for the purpose of procuring 
the registering of any such deed or instrument or 
the recording or declaring of any such title; or 

(f) any document which is made, under any Act, evidence 
of the registering or recording or declaring of any 
such deed, instrument or title; or,

(q) any document which is made by any Act evidence 
affecting the title to land; or,

(It) any notarial act or document or authenticated copy, 
or any procès-verbal of a surveyor or authenticated 
copy thereof; or,

(*) any register of births, baptisms, marriages, deaths or 
burials authorized or required by law to be kept, 
or any certified copy of any entry in or extract 
from any such register; or,

0) any copy of any such register required by law to be 
transmitted by or to any registrar or other officer: 
or,
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(t) any will, codicil or otlwr testamentary document, 
either of a dead or living person, or any probate or 
letters of administration, whether with or without 
the will annexed ; or,

(l) any transfer or assignment of any share or interest
in any stock, annuity or public fund of the United 
Kingdom or any part thereof, or of Canada or any 
part thereof, or of any dominion, possession or 
colony of Ilia Majesty, or of any foreign state or 
country, or receipt or certificate for interest accru
ing thereon ; or,

(m) any transfer or assignment of any share or interest
in the debt of any public body, company or society, 
British, Canadian or foreign, or of any share or 
interest in the capital stock of any such company 
or society, or receipt or certificate for interest 
accruing thereon ; or,

(h) any transfer or assignment of any share or interest 
in any claim to a grant of land from the Crown, or 
to any scrip or other payment or allowance in lieu 
of any such grant of land ; or,

(o) any power of attorney or other authority to transfer
any interest or share hereinbefore mentioned, or 
to receive any dividend or money payable in respect 
of any such share or interest ; or,

(p) any entry in any lawk or register, or any certificate.
coupon, share, warrant or other document which 
by any law or any recognized practice is evidemc 
of the title of any jierson to any such stock, interest 
or share, or to any dividend or interest payable in 
respect thereof ; or,

(q) any exchequer bill or endorsement thereof or receipt
or certificate for interest accruing thereon ; or,

(r) any bank note or bill of exchange, promissory note
or cheque, or any acceptance, endorsement or 
assignment thereof : or.

(*) any scrip in lieu of land : or.
S88
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(() any document whivli is evidence of title to any portion 

of the debt of any dominion, colony or possession of 
His Majesty, or of any foreign state, or any transfer 
or assignment thereof ; or,

(u) any deed, bond, debenture, or writing obligatory, or 
any warrant, order, or other security for money or 
payment of money, whether negotiable or not, or 
endorsement or assignment thereof ; or,

(e) any accountable receipt or acknowledgment of the 
deposit, receipt, or delivery of money or goods, or 
endorsement or assignment thereof ; or,

(w) any bill of lading, charter-party, policy of insurance, 
or any shipping document accompanying a bill of 
lading, or any endorsement or assignment thereof ; 
or,

(j) any warehouse receipt, dock warrant, dock-keeper’s 
certificate, delivery order, or warrant for the de
livery of goods, or of any valuable thing, or any 
endorsement or assignment thereof ; or,

(y) any other document used in the ordinary course of 
business as proof of the possession or control of 
goods, or as authorizing, either on endorsement or 
delivery, the possessor of such document to transfer 
or receive any goods ;

is guilty of an indictable offence and liable to imprisonment 
for life if the document forged purports to be, or was intended 
by tlie offender to lie understood to he or to be used as genuine.

Origin]—Sec. 42.1, Code of 1802; R.B.C. 1886. eh. 165, sees. 4 44.
" F or tier y Code see. 466.
" Dncvvunt "|—See definition in see. 115 (/).
"Banknote1*]—See definition in sec. 2 (4).
“ Jixehequer bill "]—See definition in sec 115 (h).
" Share-warrant "]—The punctuation of the statute is retained in 

suli-see. (p) in the form in which it wae enacted, but the comma aftei 
“share" seems to he an error. The context indicates that a “share 
warrant “ was intended to he referred to, a term 1 letter known in Kuglish 
company law than In Canadian law.

Stating the offence]—The indictment will be good, if it contained 
so much detail of circumstances as was sufficient to give the accused
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reasonalile information as to the act to be proved against him. Code 
sees. 862, 853; R. v. Illeley (No. Î), 29 Can. Cr. Cas. 107 (N.S.).

A count may be laid in popular language and a statement that A 
had forged B’s cheque would amount to a popular description of the 
offence of forging a document purporting to be B’s cheque. R. v. 
Illeley (No. 2), 29 Can. Cr. Cas. 107, distinguishing R. v. Carter, 2 East 
PC. 985; and see Ü.R. v. Howell, 11 Wallace, 436 (U.8.).

If a person is convicted on an indictment for forging a promissory 
note and the fact in evidence was an incomplete note form which, 
nevertheless, under Code sec. 466 might be the subject of forgery, strict 
accuracy would require that the indictment lie amended by calling the 
document an “ incomplete promissory note ” and setting forth in it a 
detailed description of the document. But if no question is raised on 
the trial when an amendment could have been ordered (Code sec. 898), 
the conviction will stand where the defendant made no application for 
particulars under sec. 859 and was not misled by the discrepancy in 
calling the forged document a “ promissory note.” Ead v. The King 
(1908), 13 Can. Cr. Cas. 348, 360. Moreover, the accused might plead 
autrefois convict if again indicted for forging an “ incomplete promis 
sory note ” if it were in fact the same document, as the subject-matter 
on which the accused was given in charge on the former trial would 
have been the same had “ all proper amendments been made which might 
then have been made” (Code sec. 907). Ead v. The King, 13 Can. Cr. 
Cas. 348.

Where the contradictory or repugnant expressions do not enter into 
the substance of the offence and the indictment will be good without 
them, they may be rejected as surplusage ; and where the repugnant 
matter is inconsistent with any preceding averment it may be rejected 
as superfluous. R. v. Stevens, 5 East 254, at 255; 1 Chitty Cr. Law 
231; 1 Bishop Cr. Law, sec. 401 ; R. v. Illslev (No. 2), 29 Can. Cr. Cas. 
107 (N.S.).

Identity of person]—The signature of the accused to a bail bond or 
other document in the criminal proceedings may be used for the pur
pose of identification of the person on a charge of forgery. United 
States v. Ford (1916), 10 W.W.R. 1042, 34 W.L.R. 912, 26 Can. Cr. 
Cas. 430 ( Man.) ; R. v. Thos. Smith, 3 Cr. App. R. 87.

Corroboration]—See sec. 1002 (e) ; R. v. Giles, 6 U.C.C.P. 84; R. v. 
Bannerman (1878), 43 U.C.Q.B. 547 (Ont.) ; R. v. McBride (1895), 26 
Ont. R. 639, 2 Can. Cr. Cas. 544; R. v. Houle, 12 Can. Cr. Cas. 56 (Que.).

Search warrants1—Code secs. 629-632.
Destruction of seized forged bank notes or bank note paper]—Code 

sec. 632.
Extradition]—A commitment for extradition on a charge of forging 

admission tickets is improperly made where no genuine or forged ticket 
is in evidence on the extradition enquiry and no facts are shown to
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legally excuse the non-production ; re llarsha (No. 1), 10 Can. Cr. Cas. 
433, 10 O.L.B. 457 ; re Johnston, 12 Can. Cr. Cas. 559; and see re 
Moon1, 16 Can. Cr. Cas. 266.

Forgery of personal properly registration. Public register.

469 Every one who commits forgery of,—
(«) any entry or document made, issued, kept or lodged 

under any Act for or relating to the registry of any 
instrument respecting or concerning the tijle to, or 
any claim upon, any [lersonal properly ; or,

(6) any public register or book not hereinbefore mentioned 
appointed by law to be made or kept, or any entry 
therein ;

is guilty of an indictable offence and liable to fourteen years’ 
imprisonment if the document forged purports to be, or was 
intended by the offender to be understood to lie, or to be used 
as genuine.

Origin]—Code of 1892, sec. 423; B.8.C. 1886, eh. 165, secs. 7 and 38. 

“ Forgery ”]—Code sec. 466.
"Document" defined]—Code sec. 335, sub-sec. (/).
Corroboratum)—Sec. 1002 (e).
Search warrante]—Code secs. 629-632.

Forgery of documentary evidence.

470. Every one who commits forgery of,—
(а) any record of any court of justice, or any document

whatever belonging to or issuing from any court 
of justice or being or forming part of any proceed
ing therein ; or,

(б) any certificate, office copy, or certified copy or other
document which, by any statute in force for the 
time being, is admissible in evidence; or,

(c) any document made or issued by any judge, officer or
clerk of any court of justice, or any document upon 
which, by the law or usage at the time in force, any 
court of justice or any officer might act; or,

(d) any document which any magistrate is authorized or
required by law to make or issue ; or.
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(«) any entry in any register or book kept, under tile 
provisions of any law, in or under the authority of 
any court of justice or magistrate acting as such;
or,

(/) any copy of any letters patent, or of the enrolment or 
enregistratiou of letters patent, or of any certificates 
thereof ; or,

(g) any license or certificate for or of marriage ; or,
(A ( any contract or document which, either hy itself or 

with others, amounts to a contract, or is evidence 
of a contract ; or,

(«) any power or letter of attorney or mandate ; or,
(;') any authority or request for the payment of money, 

or for the delivery of goods, or of any note, bill or 
valuable security ; or,

(fc) any acquittance or discharge, or any voucher of 
having received any goods, money, note, bill or 
valuable security, or any instrument which is 
evidence of any such receipt ; or, 

any document to be given in evidence as a genuine 
document in any judicial proceeding; or,

(m) any ticket or order for a free or paid passage on any 
carriage, tramway or railway, or any steam or other 
vessel ; or,

(«) any document not mentioned in this or the two last 
preceding sections;

is guilty of an indictable offence and liable to seven years’ im
prisonment if the document forged purports to be, or was 
intended by the offender to be understood to Ik-, or to lie used 
as genuine.

Oriflinl—Code of 1892, sec. 423; B.S.C. 1886, ch. 165, secs. 6, 29, 
33, 42 and 76.

Any “ document See definition in sec. 335 (/).
Corroboration']—Sec. 1002 (c).
A conviction for forgery will lie quashed if there is not the corrolior- 

ation which sec. 1002 requires. R. v. Magnolo, 22 B.C.B. 359, 26 Can. 
Cr. Cas. 419.

Compariton of handwriting]—Roe note to sec. 466.
592



POHIIRKY 184701

Jurisdiction of courts]—While a provincial legislature may establish 
a provincial court of the name and < ass which under federal law would 
have jurisdiction to try cases of forgery, it cannot extend the jurisdic
tion beyond that by pretending to confer such authority to a tribunal 
other than a superior court of criminal jurisdiction or a court which 
when established by the province liecomes qualified, under the Criminal 
Code or other federal law dealing with the practice and procedure in 
criminal matters. R. v. Toland, 22 Out. R. 505; R. v. Levinger, 22 Ont. 
R. 090. And independently of provincial legislation the federal parlia
ment may impose upon existing criminal courts or tribunals constituted 
by the province the duty of administering any designated branch of 
the criminal law. Rc Vancini, 34 8.C.R. 01, 8 Can. Or. Cas. 228.

Search tear rants]—Code secs. 029-032.
Second offences]—See secs. 405, 903 and 904.
Extradition with the U.S.A.]—On the question of the necessity for 

actual proof that the crime is an extradition crime as well by the laws 
of the demanding State as of our own, the cases of In rc Murphy, 20 
O.R. 163, 22 A.R. 380, 2 Can. Cr. Cas. 578, and Rex v. Governor of 
Holloway Prison, c.r parte Silettt (1902), 87 L.T.R. 332, may be re
ferred to. In the present state of the authorities in Canada, un extra
dition judge will act with prudence who requires it and does not rest, 
upon presumptions. Osler, J.A., in re Harsha (No. 1), 10 Can. Cr. Cas. 
433, at 442.

Machinery, etc., for making exchequer bill paper.—Engraving for 
bill or note, etc.

471. Every one is guilty of an indictable offence and liable 
to fourteen years* imprisonment who, without lawful authority 
or excuse, the proof whereof shall lie on him,—

(a) makes, begins to make, uses or knowingly has in his
possession, any machinery or instrument or material 
for making exchequer bill paper, revenue paper or 
paper intended to resemble the bill paper of any 
firm or body corporate, or ]>erson carrying on the 
business of banking ; or,

(b) engraves or makes upon any plate or material any
thing purporting to be, or apparently intended to 
resemble, the whole or any part of any exchequer 
bill or bank note; or,

(c) uses any such plate or material for printing any part
of any such exchequer bill or bank note; or,
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(</) knowing!)- lias in liis possession any such plate or 
material as aforesaid; or,

(e) makes, uses or knowingly has in his possession any 
exchequer bill paper, revenue paper, or any paper 
intended to resemble any bill paper of any firm, 
body corporate, company or person, carrying on the 
business of banking, or any paper upon which is 
written or printed the whole or any part of any 
exchequer bill, or any bank note; or,

(/) engraves or makes upon any plate or material any
thing intended to resemble the whole or any dis
tinguishing part of anv bond or undertaking for the 
payment of money used by any dominion, colony or 
possession of His Majesty, or by any foreign prince 
or state, or by any body corporate or other body of 
the like nature, whether within His Majesty’s do
minions or without; or,

(g) uses any such plate or other material for printing the 
whole or any part of such Isold or undertaking; or,

(/i) knowingly offers, disposes of or has in his possession 
any paper upon which such bond or undertaking, 
or any part thereof, has been printed.

Origin]—Sec. 434, Code of 1892; R.S.C. 1886, eh. 165, secs. 14-25; 
24-25 Viet., Imp., eh. 98.

Exchequer hill paper]—See definition in see. 335 (<).
Revenue paper]—Code see. 335 (p).
Search warrants]—Code secs. 629-632.
Destruction of ferreted hank notes and hank note paper]—Code see. 

632.

Offences remmblinq Forejerq.

Counterfeiting government seals.

472. Every one is guilty of an indictable offence and liable 
to imprisonment for life who unlawfully makes or who counter
feits any public seal of the United Kingdom or any part 
thereof, or of Canada or any part, thereof, or of any dominion.
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possession or colony of His Majesty, or tile impression of any 
such seal, or uses any such seal or impression knowing the 
same to be so unlawfully made or counterfeited.

Origin]- Mec. 425, Code ot 1892; K.N.C 188(1, ch. 1(15, sir. 4
Search v cmint* ] —Code sees. 629 (i."12.

( iioiilerfeitlng seals of roarts or registry or Imrlal boards.

47H. livery one is guilty of an indictable ntfcuce and liable 
to fourteen years' imprisonment who unlawfully makes or who 
counterfeits any seal of a court of justice, or any seal ot or 
Monging to any registry office or burial board, or the impres
sion of any such seal, or uses any such seal or impression 
knowing the same to be so unlawfully made or counterfeited.

Origin]—Sec. 426, Code of 1892; R.S.C. 1886, ch. 165, secs. 35, 38, 
43.

(’«lawfully printing counterfeit proclamation. Tendering same In 
evidence.

474. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who prints any proclamation, 
order, regulation or appointment, or notice thereof, and causes 
the same falsely to purport to have been printed by the King's 
Printer for Canada, or the Government printer for any prov
ince of Canada, as the case may be, or tenders in evidence any 
copy of any proclamation, order, regulation or appointment 
which falsely purports to have been printed us aforesaid, know
ing that the same was not so printed.

Origin]—Sec. 427, Code of 1892 ; B.8.C. 1886, cli. 165, see. 37.
Second offences]—See secs. 465, 963 and 964.

Sending telegrams In false names.

475. Every one is guilty of an indictable offence who. with 
intent to defraud, causes or procures any telegram to be sent or 
delivered as being sent bv the authority of any person knowing 
that it is not sent by such authority, with intent that such 
telegram should be acted on as being sent by that person’s 
authority, and is liable, upon conviction thereof, to the same
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|iuni»hmviit as if he had forged a dovunient to 1 lie same eileel 
as that of the telegram.

Origin]—Sec. 428, Code of 1892.
'* TeUf/nim ”]—The word “ 1 t-li'eI mu ” as a derivative of the word

" telegraph ” is not to he deemed to include the word “telephone” or 
its derivatives. R.H.f1. 1906, eh. 1, nee. .16.

In a civil action it has lieen held that before the received copy of a 
telegram can be put in evidence it must be proved that the original 

.dispatched copy was lost or destroyed. Adamson v. Vachon, .1 W.VWK. 
227, 22 W.L.tt. 494. The production of the received copy alone is not 
legal proof that the person in whose name it purports to have lieen 
sent did sign or send the telegram, where the telegraph agent is calle^. 
and deposes that he had no"recollection of the original, but if it ever 
existed it would have I teen destroyed in the customary way after a 
short period. Adamson v. Vachon, supra.

Locality of the offence]—The courts of the province from which the 
telegram is dispatched have jurisdiction ; R. v. Galloway, 2 Alta. L.R. 
258, 15 Can. Cr. Cas. 317. And it seems that the courts of the province 
in which the telegram was caused to be delivered by the defendant’s 
act elsewhere would likewise have jurisdiction in case the defendant 
were afterwards found and apprehended there. See Code see. 888, and 
R. v. Galloway, 2 Alta. L.R. 258, 15 Can. Cr. Cas. 317.

With intent to defraud]—The word “ defraud ” as used in sec. 475, 
Code, implies something to the prejudice of the financial or proprietary 
rights of the party defrauded. R. v. Galloway, 2 Alta. L.R. 258, 15 
Can Cr. Cas. 317.

In that case the prisoner sent from Banff, Alberta, to Maizie Me 
Gregor (not the informant), at Prince Albert, Sask., the following 
telegram : “ Get letter at Clayton Hotel, Regina. Come immediately.
Ernest thrown from horse this morning. Not serious. Have to stay 
here a week. (Signed), A. H. Matheson.” It was shown that this tele 
gram was signed without Matheeon’s authority. The statements in tIn- 
telegram were true. Its purpose was to have the person to whom tin- 
telegram was sent meet the accused at Banff instead of at Regina. It 
was held that it would lie impossible to establish an intent to defraud 
from the sending of the telegram, and as the intent to defraud is an 
essential element of offence alleged, the prisoner was discharged. R. v. 
Galloway, 2 Alta. L.R. 258, 15 Can. Cr. Cas. 317.

Second offence»)—See secs. 465, 963 and 964.

Forgery] As to forgery generally, see Code sec. 470, paragraph 
(n), and as to records, official and commercial documents, see secs. 468 
to 470 inclusive.
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Mending false telegrams or letters with Intent to Injure or alarm.

476. Every one in guilty of an indictable offence and liable 
to two yearn’ imprisonment who. with intent to injure or alarm 
any person, sends, causes, or procures to be sent any telegram 
or letter or other menage containing matter which he knows to 
he false.

Origin]—See. 42», Code of 1892.
M Or other message ”]—Query whether a message not reduced to 

writing would lie included under the ejusdem generis rule.
Second of races]—Hoc secs. 4115, 96.1 and 964.

Drawing document without authority.
477. Every one is guilty of an indictable offence who. with 

intent to defraud and without lawful authority or excuse, 
makes or executes, draws, signs, accepts or endorses, in the 
name or on the account of another person, bv procuration or 
otherwise, any document, or makes use of or utters any such 
document knowing it to be so made, executed, signed, accepted 
or endorsed, and is liable to the same punishment as if he had 
forged such document.

Origin]—See. 431, Code of 1892; R.S.C. 1886, ch. 165, sec. 30.
Without tan-fill authority nr excuse]—R. v. Weir (No. 2), 3 Can. 

Cr. Cas. 155; R. v. Weir (No. 5), 9 Que. Q.B. 253, 3 Can. Cr. Cas. 431 ; 
Morison v. London County & Westminster Bank [1914] 3 K.B. 356, 83 
L..T.K.B. 1202.

With intent to defraud]—The fraudulent intent must be alleged in 
the indictment or charge. R. v. Weir (No. 5), 9 Que. Q.B. 253, 3 Can. 
Cr. Cas. 431.

Second offences]—See secs. 465, 963 and 964.
Forgery]—As to forgery generally, see Code sec. 470, paragraph 

(«), and as to records, official and commercial documents, see secs. 468 
to 470 inclusive.

Obtaining anything by forged Instrument or by probate of forged 
will.—Attempt.

478. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who,—

(a) demands, receives, or obtains anything, or causes or 
procures anything to lie delivered or paid to any 
person, under, upon, or by virtue of any forged 
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instrument, knowing the same to be forged, or 
under, upon, or by virtue of any probate or letters 
of administration, knowing the will, codicil or testa
mentary writing on which such probate or letters 
of administration were obtained to be forged, or 
knowing the prolwte or letters of administration to 
have been obtained by any false1 oath, affirmation, or 
affidavit, or

(6) attempts to do any such thing as aforesaid.
Origin]—Sec. 432, Code of 1892; R.8.C. 1886, eh. 165, sec. 45; 24-25 

Viet., Imp., ch. 98, sec. 38.
Obtaining something by forged instrument with knowledge of 15c 

forgery]—In an English case the prisoner was indicted under sec. 7 of 
the Forgery Act. Imp., 1913, for obtaining certain money by means of 
" a certain forged instrument, to wit, a forged request for the payment 
of one pound. ” The document in question was a letter purporting to 
come from, and to be signed by a man employed by, the prosecutor to 
whom it was addressed. The letter requested the prosecutor to hand 
to the liearer the sum of 11. which the letter stated was required for 
the purpose of hiring a machine with which to clear out a drain on 
premises tielonging to the prosecutor. It was held that the letter was 
an '* instrument ” within the meaning of sec. 7 of that statute. Rex v. 
Cade 11914] 2 K.B. 209; 83 L.J.K.B. 796; 10 Cr. App. R. 23; R. v. 
Riley 11896] 1 Q.B. 309, followed.

Coaeterfeltlng stamp.- Making, etc* die for same.

479. Kvery one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who,—

(a) fraudulently counterfeits any stamp, whether im
pressed or adhesive, used for the purposes of revenue 
by the Government of the United Kingdom or of 
Canada, or by the government of any province of 
Canada, or of any possession or colony of His 
Majesty, or by any foreign prince or state; or,

(fc) knowingly sells or exposes for sale, or utters or uses 
any such counterfeit stamp; or,

(e) without lawful excuse, the proof whereof shall lie on 
him, makes, or has knowingly in his possession, any 
die or instrument capable of making the impression 
of any such stamp as aforesaid, or any part thereof : 
or,
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(d) fraudulently cuts, tears or in any way removes from
any material any such stamp, with intent that any 
use should he made of such stamp or of any part 
thereof ; or,

(e) fraudulently mutilates any such stamp with intent
that any use should be made of any part of such 
stamp ; or,

(/) fraudulently fixes or places upon any material, or upon 
any stamp aforesaid, any stamp or part of a stamp 
which, whether fraudulently or not, has been cut, 
torn, or in any other way removed from any other 
material or out of or from any other stamp ; or.

(g) fraudulently erases, or otherwise, either really or
apparently, removes, from any stamped material 
any name, sum. date, or other matter or thing 
I hereon written, with the intent that any use 
should l>e made of the stamp upon such material ; 
or,

(h) knowingly and without lawful excuse, the proof
whereof shall lie upon him, has in his possession 
any stamp or part of a stamp which has been 
fraudulently cut, torn, or otherwise removed from 
any material, or any stamp which has been 
fraudulently mutilated, or any stamped material 
out of which any name, sum, date, or other matter 
or thing has been fraudulently erased or otherwise, 
either really or apparently, removed ; or,

(») without lawful authority makes or counterfeits any 
mark or brand used by the Government of the 
United Kingdom of Great Britain and Ireland, the 
Government of Canada, or the Government of any 
province of Canada, or by any department or officer 
of any such Government for any purpose in con
nection with the service or business of such Gov
ernment, or the impression of any such mark or 
brand, or sells or exposes for sale or has in his 
possession any goods having thereon a counterfeit 
of any such mark nr brand knowing the same, to 
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a counterfeit, or affixes any such mark or brand to 
any goods required bv law to be marked or branded 
other than those to which such mark or brand was 
originally affixed.

Origin]—See. 435, Code of 1892 ; R.S.C. 1886, eh. 165, see. 17; Stamp 
Duties Aet 1891, Imp., 54-55 Viet., eh. 38; Stamp Act, 1891, Imp., 54-55 
Viet., eh. 39; Post (Mice Protection Act, 1884, Imp., sec. 7.

Stamp forgeries]—Forged cancelled stamps were held to he included 
in the penal clauses of the Stamp Duties Management Act, 1891 (Imp.), 
in a case where supposed cancelled one-pound postage stamps were sold 
for stamp collections, and both the stamps and the obliteration were 
forged. R. v. Lowden (1913), 9 Cr. App. R. 195.

On a prosecution under the Post Office Protection Act (Imp.), 1884, 
sec. 7 (<?), for having in possession “without lawful excuse ” a die for 
making a fictitious stamp, it appeared by the evidence that the defendant 
was the proprietor of a newspaper circulating among stamp collectors, 
and had caused a die to In* made for him abroad, from which imitations 
of a current colonial postage stamp could be made. The only purpose 
for which he had actually used it was for making on an illustrated cata
logue illustrations in black and white, and not in colors of the stamp 
in question. This catalogue was sold as part of his newspaper. On a 
case stated by a magistrate as to whether this evidence showed “ a lawful 
excuse,” Grantham and Collins, JJ., were unanimous that it did not, 
and that the defendant was liable under the Act. Dickins v. Gill [1896]
2 Q R. run. is Cm SS4.

Search warrants]—Code secs. 629-632.
Destruction of counterfeits illegally held in possession]—Code sec. 632.

Injuring register of births and deaths.- Making false entry In same.
480. Every one is guilty of an indictable offence and liable 

to fourteen years’ imprisonment who,—
(a) unlawfully destroys, defaces or injures any register of

births, baptisms, marriages, deaths or burials re
quired or authorized by law to Ite kept in Canada, 
or any part thereof, or any copy of such register, 
or any part thereof required by law to lie trans
mitted to any regintrar or other officer; or,

(b) unlawfully inserts in any such register, or any such
copy thereof, any entry, known by him to be false, of 
any matter relating to any birth, baptism, marriage, 
death or burial, or erases from any such register or 
document any material part thereof.
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Oripi»]—Sec. 4M, Code of 1892; R.8.C. 1886, eh. 165, sees. 43, 44.
Defacing or injuring registers of births, marriages or deaths]—A 

register is none the less defaced or injured liecause when produced in 
court the tom part has been pasted in and is as legible as before the 
offence. K. v. Bowen (1844), 1 Cox C.C. 88, 1 Den. 22.

A person who knowing his name to 1m* A. signs another name as a 
witness to a marriage in an authorized register, is guilty of the offence 
of inserting a false entry in the register although he so signs as a third 
witness and two only were required by law. R. v. Asplin ( 1873), 12 
Cox C.C. Ml.

Where the false entry is actually made on the information of and 
at the instance of the accused, he is guilty of the offence of inserting 
the entry in the register and not merely of making n false statement for 
that purpose. R. v. Mason (1848), 2 C. 4 K. 622; B. v. Dewitt (1849), 
2 C. & K. 905.

The offence of making false statements as to births, marriages and 
deaths in the particulars mquired for registration is controlled by pro
vincial law.

False certificate of copy.- Fraudulently concealing register.—Per 
milling concealment.

481. Every one is guilty of art indictable offence and liable 
I» ten years’ imprisonment who,—

(a) being a person authorized or required by law to give 
any certified copy of any entry in any register in tin
iest preceding section mentioned, certifies any writing 
to he a true copy or extract, knowing it to lie false, 
or knowingly utters any such certificate; or.

(ft) unlawfully and for any fraudulent purpose takes any 
such register or certified copy from its place of de
posit or conceals it ; or

(c) being a person having the custody of any such register 
or certified copy, permits it to be so taken or 
concealed.

Ori/7*»]—Sec. 437, Code of 1892; B.8.C. 1886, eh. 165, sec. 44.
Second offences]—See secs. 465, 963 and 964.

False certificate of entry.—Of particulars In register.—Uttering 
false ropy of record. False signature.

482. Every one is guilty of an indictable offence and liable 
lo seven years’ imprisonment who,—

(a) being by law required to certify that any entry ha«
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been made in any such register makes sucli certificate 
knowing that such entry has not been made ; or,

(t) being by law required to make a certificate or déclara 
tion concerning any particular required for the pur
pose of making entries in such register, knowingly 
makes such certificate or declaration containing a 
falsehood; or,

(e) being an officer having custody of the records of any 
court, or being the deputy of any such officer, wil
fully utters a false copy or certificate of any record : 
or,

(d) not living such officer or deputy fraudulently signs or 
certifies any copy of certificate of any record, or any 
copy of any certificate, as if he were such officer or 
deputy.

Origin}-—See. 438, Code of 1892; B.S.C. 1886, ch. 165, secs. 35, 43.
"Required for the purpose,” etc.}—Under the English Perjury Act, 

1811, which refers to the making of a false1 certificate under or for the 
jmrpose of any Act relating to the registration of births and deaths, a 
conviction was upheld where the false certificate purported to lie made 
under the Act respecting registration and if valid could be used undei 
that Act, but was not so used, the same being supplied directly to u 
life insurance company upon a claim under the policies. B. v. Byan 
(1914), 10 Cr. App. b! 4.

Second offenoes}—flee secs. 465, 963 and 964.

Knowingly certifying fslse copy by official. False signature.

483. Every one is guilty of an indictable offence and liable 
In two years’ imprisonment who,—

(a) being an officer required or authorized by law to make
or issue any certified copy of any document or of 
any extract from any document, wilfully certifies, 
as a true copy of any document or of any extract 
from any such document, any writing which In1 
knows to be untrue in any material particular ; or.

(b) not being such officer as aforesaid fraudulently signs or
certifies any ropy of any document, or of any ex 
tract from any document, as if he were such officer.

Origin]—Sec. 439, Code of 1892.
Second offences]—See secs. 465, 963 and 964.
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false eetry In liovernmeiit aeeoimt books. Transfer by person
other than owner.

484. Every one is guilty of an indictable offence and liable 
lo fourteen years’ imprisonment who, with intent to defraud,—

(a) makes any untrue entry or any alteration in any book 
of account kept by the Government of Canada, or of 
any province of Canada, or by any bank for any sud 
Government, in which books are kept the accounts 
of the owners of any stock, annuity or other public 
fund transferable for the time being in any such 
books, or who, in any manner, wilfully falsifies any 
of the said books ; or,

0>) makes any transfer of any share or interest of or in
• any stock, annuity or public fund, transferable for

the time being at any of the said hanks, in the name 
of any person other than the owner of such share 
or interest.

Origin]—See. 440, Code nf 1892: R.8.C. 1886, ch. 105. sec 11.

false dividend warrants.

485. Every one is guilty of an indictable offence and liable 
lo seven years’ imprisonment who. being in the employment of 
the Government of Canada, or of any province in Canada, or of 
any hank in which any books of account mentioned in the 
last preceding section are kept, with intent to defraud, makes 
out or delivers any dividend warrant, or any warrant for the 
|iayment of any annuity, interest or money payable at any of the 
said banks, for an amount greater or less than that to which the 
lierson on whose account such warrant is made out is entitled.

Origin]—See. 441, Code of 1892; R.8.C. 1886, ch. 165, sec. 12.
Second off meet]—Bee secs. 465, 963 and 964.

Forgent of Trade Marks and Fraudulent Marking of 
Merchandise.

forgery of trade mark defined.

486. Every one is deemed to forge a trade mark who 
either,—

(a) without the assent of the proprietor of the trade mark
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makes that trade mark or a mark »o nearly nswm 
Ming it as to be calculated to deceive ; or,

(b) falsifies any genuine trade mark, whether by alteration, 
addition, effacement or otherwise.

2. Any trade mark or mark so made or falsified is, in this 
Tart, referred to as a forged trade mark.

Origin]—See. 445, Code of 1892; 51 Viet., Can., ch. 41, see. 3; 50-51 
Viet., ch. 28.

“ Trade mark” defined]—Code see. 335, sub-sec. («), declares that 
“ ‘trade mark* means a trade mark or industrial design registered in 
accordance with the Trade Mark and Design Act, and the registration 
whereof is in force under the provisions of the said Act, and includes 
any trade mark which, either with or without registration, is protected 
by law in any British possession or foreign state to which the provisions 
of sec. 103 of the Act of the United Kingdom, known as The Patents, 
Designs and Trade Marks Act, 1883, are, in accordance with the pro
visions of the said Act, for the time being applicable.”

A very similar definition contained in the Newfoundland statutes 
(Newfoundland Trade-Marks Act, C.8. 2nd series, ch. 112, sec. 2) came 
up for review by the Privy Council in Imperial Tobacco Co. v. Duffy 
(1918), 87 L.J.P.C. 50, and it was there held that the words “to 
'which the provisions of sec. 103, etc.” referred back to the words 
“British possession or foreign state” (the last antecedent), and not 
to the word “trade-mark.” Imperial Tobacco Co. v. Duffy' (1918),
If LJ.}>.<•. N :it n.

A British Order-in-Couneil, passed in 1887 under tin* Imperial Ad 
of 1883 (4(1-47, Viet. Imp. ch. 47, sec. 4), declared that the provisions 
of sec. 103 should be applicable to the United States. Imperial Tobacco 
Co. v. Duffy, supra.

Punishment for forging a trade murk ]—Code sec. 488.
Offence of falsely applying a trade-mark]—Code secs. 487, 488.
Contesting validity of Irade-marlc]—It is wfell settled that in an 

action for infringement of a trade-mark it is open to the defendant to 
show by way of defence that the plaintiff has no legal title to tin- 
exclusive use of the trade-mark that he has registered. The defendant 
is not driven to an application to remove the trade-mark from or to 
rectify the register. This was decided by the Supreme Court of Canada 
in Partlo v. Todd, 17 R.C.R. 196, with reference to the Trade-Marks 
Act as it then stood, and by the Ontario Court in Provident Chemical 
Works v. Canada Chemical Manufacturing Co., 4 O.L.R. 545, after sub 
sequent amendments made to the statute. R. v. Cruttenden, 10 Can. Cr. 
Cas. 223 at 227 ; and see Rpilling v. O'Kelly, 8 Can. Each. R. 426.

The certificate of registration of a trade mark under the Canadian 
Act is only primd facie evidence, and it was open to the defendant in
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an i>frla|«HMWt suit to hIiow that the plaintiff was not the proprietor 
of a trademark when he registered, and that what he had registered 
was not capable of registration as a trademark for the exclusive use 
of the party registering. In other words, that mere registration did not 
create a trade-mark, hut that before registration the party seeking to 
register must have acquired the proprietorship of the mark, name, 
brand, label, package or other business device which he procured to be 
registered for his exclusive use; and that the register or certificate of 
registration was not conclusive, and did not preclude a defendant from 
iirqieaching a plaintiff’s right or title. Partie v. Todd, 17 S.C.R. 1W> • 
Partie v. Todd, 17 H.C.R. 190, 14 A.R. 444 (Ont.); Provident Chemical 
Works v. Canada Chemical Co., 4 O.L.R. 545; McCall v. Theal, 28 Or. 
48 (Ont.).

The term ‘4proprietor of a trade-mark” means a person who has 
appropriated and acquired a right to the exclusive use of the mark, 
and where a party has a trade mark he can institute no proceedings to 
prevent its infringement until and unless such trade mark is registered 
in pursuance of the Act; but this by no means implies that one man 
can copy and register a trade-mark belonging to another or a trade
mark in common use. Partlo v. Todd, 17 H.C.R. 196. Chief Justice 
Ritchie there cited with approval the following dictum of Lord West bury 
ie M r A in I lew x BmmM (1004)» 88 L..I. Ok. 107; I l ><■< i .i x 0. 804: 
‘‘The essential qualities for constituting that property (property in a 
trade-mark) probably would lie found to lie no other than these : First, 
that the mark has been applied by the plaintiffs properly (that is to 
say), that they have not copied any other person's mark, and that the 
mark does not involve any false representation ; secondly, that the article 
so marked is actually a vendible article in the market ; and thirdly, 
that the defendants, knowing that to I mi mo, have imitated the mark for 
the purpose of passing in the market other articles of a similar 
description.”

It would lie a valid defence to prove that the label constituting the 
trade-mark in question had been used by the defendant and others prior 
to the registration of the trade-mark by plaintiff. Fa fard v. Ferland, 
6 Que. P.R. 119.

The Canadian Trade-Mark Act provides that a mark adopted for 
use by any jierson in his trade for the purpose of distinguishing his 
goods may be registered for his exclusive use, and it is clear that one 
may adopt a mark without first using it. Spilling Bros. v. Ryall, 8 Can. 
Exch. R. 195. The registration must, of course, in such a case be fol
lowed by use, if the proprietor wishes to retain his right to the trade
mark. In that respect there is no difference between the law of Canada 
and the law of England. Ibid. Nor is it an objection to the validity 
of the registration of the plaintiffs’ trade-mark that the application 
or declaration on which it was obtained was not signed by the plaintiffs 
personally, but by their attorneys or agents. Spilling Bros. v. Ryall, 
supra.
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I’rimr tut outndc of Canada] A perwro may have a valid trade-mark 
in one country and yet be prohibited from extending its use into 
another country in which another person had obtained and used in 
good faith a valid registered trademark of a similar kind in ignorance 
of the use of the mark elsewhere. Imperial Tobacco Co. v. Duffy (1918), 
87 L.J.P.C. 50; Smith v. Fair, 14 Ont. B. 729; and sec Spilling Bros, 
v. Ryall, 8 Can. Exch. B. 195; Berliner v. Knight, 1883, W.N. 70 (Eng.).

If by laws of any country the makers of certain goods are required 
to put thereon certain prescribed marks to denote the standard oi 
character of such goods, and goods bearing the prescribed marks are 
exported to Canada and put upon the market here, it is not possible 
thereafter, and while such goods are to be found in the Canadian market, 
for anyone to acquire in Canada a right to the exclusive use of such 
prescribed marks to be applied to the same class of goods, or to the 
exclusive use of any mark so closely resembling the prescribed marks 
as to be calculated to deceive or mislead the public. Gorham Manu 
facturing Company v. Ellis, 8 Can. Exch. R. 401.

Prior user by others outside of Canada and not extending to Canada 
will not disentitle the first person applying the mark in Canada as a 
trade-mark and registering same there, to the exclusive use of same in 
Canada. Templeton v. Wallace, 4 Terr. L.B. 340.

It has been held that acquiescence by the owner of a “ fancy word ’ ’ 
trade-mark in the United States in the use of a similar word there as 
applied to a different class of goods may be set up in answer to an 
infringement action brought in Canada for the similar use of same. 
Lambert Pharmacal Co. v. Palmer, 39 Que. S.C. 64, 21 Que. K.B. 451.

That was a case where the different class of goods belonged to the 
same line of trade. If the goods were in another line of trade, it seems 
clear that the use of a trade mark in one line of trade will not prevent 
its adoption by another person in another and entirely distinct trade. 
Lambert Pharmacal Co. v. Palmer, supra.

Trade mark no nearly resembling as to be “calculated to deceive'']— 
Where the plaintiffs show an actual copying of their registered trade 
mark they are not required to go further. The Act gives them the ex 
elusive right to use the trade mark to designate the article manufactured 
or sold by them ; and the defendants cannot, either knowingly or inno
cently, infringe upon that right. Provident Chemical Works v. Canada 
Chemical Co., 4 O.L.R. 545; Slater v. Ryan, 17 Man. R. 89. Under the 
English Act the same rule prevails: Edwards v. Dennis (1885), 30 Ch. 
D. 454, at p. 471 ; Lambert v. Goodbody (1902), 18 Times L.R. 394.

The object of the legislation is to protect the owners of trade-marks 
so as to secure to them the benefit of the money and time which they 
have expended in building up a market for their own goods, and to do 
this the Legislature must protect them with respect not to the intelligent 
and wary purchaser, but to the unwary one. R. v.- Authier, 6 Que. Q.B. 
146; Leather Cloth Co. v. American Leather Cloth Co. (1865), 11 H.L.C.
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p. 53V; WotherBpuun & Currie (1872), L.R. 5 E. & 1. App. 519. The 
magistrate trying a charge of selling goods falsely marked is entitled 
to examine the alleged infringement and form a conclusion as to 
whether the resemblance was sufficient, between the two labels used in 
the way they were to justify a finding that the defendant’s label is 
calculated to deceive. R. v. Authier, 6 (jue. Q.B. 146.

In deciding whether a trade-mark so resembles another as to be cal 
vulated to deceive, visual resemblance is not necessarily the only thing 
to be considered ; the possibility of confusion to the ear may also be 
an element. Doran v. Hogadore, 11 O.L.R. 321.

It may appear that there was a likelihood of deception from the 
general design and appearance although the prominent, words of a 
label were different. Anheuser Busch Brewery Association v. Ed mon 
ton B. à IL <’«».. 15 Ill Uta. Mi OeUe Mi Oe. (IN»]
2 Ch. 10.

Corruptions of words merely descriptive of the goods are not the 
subject of exclusive use as trade-marks. Kirstein v. Cohen, 39 ti.C.ti. 
286, affirming 13 O.L.R. 144, 11 O.L.R. 50.

There may be an infringement in the use by a company of an 
abbreviation of its own corporate name applied to their goods when 
such abbreviation is so like the registered trade-mark of a competitor 
as to be calculated to deceive. Boston Rubber Shoe Co. v. Boston 
Rubber Co. of Montreal, 32 8.C.R. 315.

If the trade-mark proposed to be registered under the Canadian 
Trade-Mark Act so resembles one already on the register that the 
owner of the latter is liable to be injured by the former being passed 
off as his, then a case is presented in which the proposed trade-mark is 
calculated to deceive or mislead the public. Re Gutta Percha Co. 
f 19091 2 Ch. 10. Whenever the resemblance between two trade-marks 
is such that one person’s goods are sold as those of another, the result 
is that the latter is injured and some one of the public is misled. To 
prevent these things from happening, Parliament has given the Minister 
of Agriculture a discretion to refuse to register a trade-mark proposed 
for registration where it is identical with or resembles a trade-mark 
already registered. He may refer the question to the Exchequer Court 
of Canada, in which event that Court will exercise its discretion and 
determine the matter upon the same principles as should guide the 
Minister in the exercise of his discretion. Re Melchers and De Kuypcr 
( 1898), 6 Can. Exch. R. 82.

It does not follow that because the person objecting to the regis
tration of a trade-mark could not get an injunction against the appli
cant the latter is entitled to put his trade-mark on the register. Re 
Speer (1887), 55 L.T. 880; in re The Australian Wine Importers, Lt., 
L.R. (1889), 41 Ch. Div. 278. With reference to the exercise by the 
Comptroller of the discretion given him by The Patents, Designs and 
Trade-Marks Act, 1883, Imp., to register or to refuse to register a
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trade mark, the House of lourds has held that, he ought to refuse régis 
tration where it is not clear that deception may not result. Eno v. 
Dunn <,1890), 15 App. ('as. 252; see also In re Trade mark of John 
Dewhurst & Sons, Lt. 11896] 2 Oh. D. 127. And that should lie fol 
lowed in disposing of applications made under the Canadian Act. Re 
Melchers and De Kuyper, C Can. Exch. R. 82.

A trade word used as descriptive of goods may become so well known 
as to found a civil action for an injunction to restrain the passing off 
of goods so similarly marked as to be calculated to deceive, although 
the trade word may not constitute a valid trade-mark. Vineberg v. 
Vineberg, 22 Que. K.B. 256; and see Standard Sanitary Mfg. Co. v. 
Standard Ideal Co. 11911] A.C. 78; Gramm v. Fisher Motor Co., 30 
O.L.R. 1, 5 O.W.N. 449 ; Anheuser Busch Brewery Assoen. v. Edmonton 
lï A || O» 11 W I. ft. Itl Ml;:

A trade word, although afterwards registered as a trade-mark, does 
not lose the protection which it had previously acquired ; so if the 
mark had already acquired a moaning referable only to the manufac 
hirer’s goods of a particular class, he may be entitled to restrain the 
use of that word in the advertising of competitive goods although not 
applied by the competitor to the goods themselves or to any package 
containing it (Trade-Mark Act, R.S.C. 1906, ch. 71, sec. 5). United 
states Playing Card Co. v. Hurst (1917), 39 O.L.R. 249.

For civil cases dealing with the words " calculated to deceive ” see 
Cording v. Cording (1916), 85 L.J. Ch. 742, affirming re Cording (1916]

I cii. 4ÊÈ; n Wil4k 11 it ivc W; ftmti \. ftifti [111ft] t \< 
382; re Manier [1916] 1 Ch. 304; re Roskill, 85 L.J. Ch. 301 ; Prest- 
O-Lite Co. v. People’s G .as Supply Co., 55 8.C.R. 440; Canadian Gossard 
Co. v. Dominion Corset Co., 14 O.W.N. 164 ; Radam v. Shaw, 28 Ont. R. 
(712, distinguishing Davis v. llarbord, 15 A.C. 316 ; Davis v. Kennedy. 
13 Gr. 523 (Ont.) ; in re Crook’s trade-mark, 31 R.P.C. 79, 30 Times 
L.R. 245; re Texas Co., 31 R.P.C. 53, 32 R.P.C. 442; re Dubonnet, 31 
R.P.C. 453 ; re Handow, 31 R.P.C. 196, 30 Times L.R. 394 ; Tokalon v. 
Davidson, 32 R.P.C. 133; re Imperial Tobacco Co. [1915] 2 Ch. 27: 
In re Hopkinson’s Trade-Marks [1892] 2 Ch. 120-2; Powell v. Birming 
ham Vinegar Brewing Co. [1896] 2 Ch. 54; Reddaway v. Banham 
[1896] A.C. 199; Saxlehner v. Apollinaris Co. [1897] 1 Ch. 893.

General or specific trade-mark]—A trade-mark under the Canadian 
Trade-Mark and Design Act, R.S.C. 1906, ch. 71, is either general or 
specific. A general trade-mark is one applicable to all the articles of 
trade in which a person deals ; a specific trade-mark is one limited to a 
particular class of goods. Re Noelle, 13 E.L.R. 366.

What may be registered as a trade mark]—In Cellular Clothing Com
pany v. Maxden (1899), 68 L.J.P.C. 74, it was held that “a trader 
who selects an invented name for the purposes of distinguishing his 
goods from those of other traders is entitled to be protected in the 
use of the sign which he has chosen. In such a case the mere fact of
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the use of the arbitrary sign by a rival trader raises presumption of a 
design to pass off his goods under false colours, which it is not easy to 
displace.” This was quoted with approval in Vive Camera Co. v. Hogg, 
18 Que. 8.C. 1.

It has been held that the name of a comic section of a newspaper 
is not registrable as a trade-mark. N.Y. Herald Co. v. Ottawa Citizen 
Co., 41 8.C.B. 229 (the “Buster Brown” case).

Corruptions of words descriptive of the goods are no more regis
trable than descriptive words. Kirstein v. Cohen, 39 8.C.R. 286.

An unregistered trade mark is only entitled to protection where 
there is unfair or fraudulent competition, and damage is shown to have 
been caused to the proprietor of such mark. Pabst Brewing Co. v. 
Ekers, and Canadian Breweries, Ltd., 21 Que. 8.C. 545.

The Trade-Mark and Design Act, Can., has not the effect of giving 
to a person who has caused to be registered as a trade-mark under the 
said first-mentioned Act a word which, as a matter of fact, is not a 
name adopted by him for the purpose of distinguishing any manu
factured product or article manufactured, produced, compounded, packed 
or offered for sale by him, but is a descriptive adjective applicable to 
and descriptive of all goods of a certain quality or character, an ex 
elusive right to the use of said word in such manner as to prevent other 
manufacturers of, or dealers in, goods of a like quality or character 
from truthfully describing the goods so manufactured or dealt in by 
them as having the said quality or character, or of preventing such 
other manufacturers or vendors when sued for infringement of the 
trade-mark so registered from pleading in answer to and as a defence 
to said action that such word is such descriptive adjective and correctly 
described the goods manufactured or dealt in by them, and their right 
to use it as so describing said goods. Partie v. Todd (1888), 17 8.C.R. 
197; Asbestos Co. v. Relater, 18 Que. S.C. 324, affirmed 10 Quo. K.B. 165.

Individual rut mes as trade-marks]
The name of an individual may lie registered as a specific trade

mark in Canada if it be established that there had been such long user, 
in all the principal countries of the world, of the name as applied to 
the manufacture of certain goods as to give it a distinctive or secondary 
meaning. Re Elkington’s Trade-mark, 11 Can. Exch. R. 293; re Wedg
wood & Rons Trade-mark, 12 Can. Exch. R. 417; re Horlick, 35 D.L.R. 
516; Palmer v. Palmer-McLellan Rhoe Pack Co., 45 N.B.R. 8; Russia 
Cement Co. v. LePage, 14 B.C.R. 317; R.R.C. 1906, ch. 71, sec. 5.

Where a secondary meaning has been acquired by long user of a 
surname as a trade mark, others of the same surname must distinguish 
their goods in marking competitive products. Palmer v. Palmer-McLellan 
Co., supra ; Russia Cement Co. v. LePage, 14 B.C.R. 317.

Label as a trade-mark of combined features]
The Canadian Trade-Mark Act authorizes the registration of a label 

as a trade-mark. In such case it would appear requisite that the label
609
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should, iu analogy with the general law of trade marks, have a dis
tinctive character. It would be only thus that the person could be said 
to be proprietor of it. De Kuyper v. Van Dulken, 24 8.C.R. 114. 
In the case of a label registered as a trade mark the trade mark does 
not lie in each particular part of the label; per Lord Esher in Pinto 
v. Badman (1891), 8 Cutler Pat. Cas. 181; but in the combination of 
them all. De Kuyper v. Van Dulken, supra.

Limitation of privilege to same general doss to which mark is applied 
by owner]

The protection of a trade mark, if not limited to the particular 
class of goods to which it is applied by the holder, is limited to goods 
of the same general class; the holder would have no right to restrain 
the use of the same mark by another in an entirely distinct and non
competitive line of trade. Lambert Pharmacal Co. v. Palmer, 21 Que.

; K|

In a Territories case it was said that it would be unreasonable to 
hold that because a certain person had acquired the right to use a 
certain name in connection ’ pills for the cure of a certain com
plaint, no other person could acquire the exclusive right to use that 
name in connection with pills for the cure of any other ailment. 
Templeton v. Wallace (1900), 4 Terr. L.R. 340, per Scott, J.

Conflicting trade names]
Persons who have properly used a surname as a trade name and 

have established it in their business may be entitled to an injunction 
restraining the competitive use of the name by others who cannot 
«•laim to justify on the ground of its being their personal name. 
Gramm Motor Truck Co. v. Fisher Motor Co. (1913), 30 O.L.R. 1; 
FTingtfron v. Kingston (1912), 29 R.P.C. 289; Lloyd’s v. Lloyd’s 
(1912), 29 R.P.C. 433 ; Facsimile Letter Printing Co. v. Fac
simile Typewriting Co. (1912), 29 R.P.C. 357; Mickelson v. Kill-Em 
Quirk Os. | I!'1S| 1 W.W.B. >1 Man. : Smgrr Mfg. <V v. duMok 
16 Que. 8.C. 167 ; Singer v. Loog, 8 A.C. 15.

Descriptive words have never been recognized as appropriate for 
use as trade-marks. Registrar v. Du Cros [1913] A.C. 624, 83 L.J. Ch. 
1 ; Imperial Tobacco Co. v. De Pasquali (1918), 87 L.J. Ch. 293, 300. 
In England names became registrable for the first time under the 
Trade Marks Act, 1905, Imp., 5 Edw. VII, ch. 15, but only if dis
tinctive, and they could not be deemed distinctive under that Act without 
an order of the Board of Trade or the Court. Imperial Tobacco Co. v. 
De Pasquali, supra. This restriction does not apply to marks consisting 
of a letter or combination of letters, but before such a mark can be 
accepted in England the Registrar of Trade-Marks or the Court has to 
be satisfied that it is adapted to distinguish the goods of the applicant 
from those of others. It need not necessarily he so adapted, and 
whether it is or is not so adapted appears to depend largely on whether 
other traders are or are not likely to desire in the ordinary course of
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their business, to make use in connection with their goods of the par
ticular letter or letters constituting the mark. Registrar v. Du Gros, 
M3 L.J. Oh. 1 11913] A.G. 624, per Lord Parker ; Imperial Tobacco Go. 
v. De Paequali (1918), 87 L.J. Oh. 293, 300.

Describing quality or ingredient]
Ordinary words descriptive of quality only, and which therefore 

could not acquire a secondary meaning, do not constitute a valid trade
mark. Bowker Fertilizer Go. v. Gunns, Limited, 16 Gan. Exch. R. 520 ; 
Kops v. Dominion Corset Go., 15 Gan. Exch. R. 18; Gillett v. Lunisden, 
4 O.L.R. 300; Gillett v. Lumsden (1905] A.C. 601; Partlo v. Todd. 
14 A.R. 444 (Ont.); Partlo v. Todd, 17 R.C.R. 196 (Gan.); Provident 
Ghemical Works v. Canada Chemical Co., 2 O.L.R. 182; Dominion Flour 
Mills Co. v. Morris, 25 O.L.R. 561, 21 O.W.l. 540; Cellular Clothing 
Co. v. Maxton [1899] A.C. 326.

It would seem that it would not be an offence to name an actual 
ingredient as part of the mark on an article although long continued 
user by another may have made the descriptive term distinctive, so long 
as there is no colourable imitation of the whole thing and the character 
and form of the label is completely distinguished. Gillett v. Lunisden, 
4 O.L.R. 300; Gillett v. Lumsden [1905] A.C. 601 ; re Smokeless Powder 
Go. [1892] 1 Ch. 194; Raggett v. Findlater, L.R. 17 Eq. 29; Turton 
v. Turton, 42 Ch. D. 147.

Geographical names with secondary meaning]
A geographical description as applied to an article made or sold in 

a particular district, which may be applied truthfully by other makers 
or dealers, cannot usually be regarded as entitled to protection as a 
trade mark. The reason of this rule is this, that a generic name is not 
to be used in reference to such an article, where every person residing 
within the particular place or district is equally entitled to its use, 
the design of the law being not to foster monopolies. Rose v. McLean 
Publishing Co., 24 A.R. 240 (Ont.). In such cases it would be necessary 
as in the Glenfield Starch Case (Wotherspoon v. Currie (1872), L.R. 5 
H.L. 508), to show that it had acquired a secondary meaning; that in 
connection with the particular manufacture, in other words, it had 
become the trade denomination of the article made; but where a name, 
though generic and geographical, does not indicate the composition 
or quality of the specific article to which it is applied, or the particular 
country or district where produced or manufactured, the rule does not 
apply. Rose v. McLean Pub. Co., supra, per Burton, J. A.

A geographical name may by long user acquire a secondary meaning 
and so constitute a good trade-mark, and may in such event be regis
tered under the Canadian Trade-Marks Act, R.R.C. 1906, ch. 71. Canada 
Foundry Co. v. Bucyrus Co., 47 S.G.R. 484, affirming Bucyrus v. Canada 
Foundry Go., 14 Gan. Exch. R. 35; and see re National Starch application 
11908] 2 Gh. 698; Grand Hotel Co. v. Wilson [1904] A.C. 103; Mont
gomery v. Thompson [1891] A. C. 217; Wotherspoon v. Currie, L.R. 5
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UX. 508. Where the mineral water# of the appellant derived from various 
Caledonia springs, so called from l»eing in a township of that name, 
acquired in the market the name of “Caledonia Water;” and the 
respondents having discovered other springs in the same township, sold 
their goods as ** from new springs at Caledonia ; " it was held, in an 
action for an injunction, that the appellants had not, in those circum
stances, a right to the exclusive use of the word ‘ ‘ Caledonia. ’ ’ The 
respondents were entitled to indicate the local source of their waters, 
and had sufficiently distinguished their goods from those of the ap 
pellants. Grand Hotel Co. v. Wilson [1904] A.C. 103, affirming 5 O.L.R. 
145.

Assignability of trade-marks]—A trade-mark is assignable only in 
connection with the good-will of the business, general or specific, in 
which the trade mark has been used. Gegg v. Bassett, 3 O.L.R. 405. It 
is not assignable in gross. Ibid.; and see Robin v. Hart (1891), 23 
N.8.R. 316; Rif kart v. Britton Mfg. Co., 3 O.W.N. 1272, 22 O.W.R. 
81. Ordinarily the sale of a business and the good-will will pass the 
right to use the trade-marks of that business. Re Roger, 12 R.P.C. 149; 
Currie v. Currie, 15 R.P.C. 339; Robin v. Hart, 23 N.8.R. 316; Smith 
v. Fair, 14 Ont. R. 729.

There may be circumstances under which a transfer by persons 
using in the United States a trade-mark in connection with their busi 
ness there of the right to use the mark in Canada in which they had not 
established any trade may be viewed as a transfer of the good-will in 
the prospective Canadian trade, but apart from that the assignee would 
establish his right to use the mark if he could prove that it was not 
used by any person in Canada when he adopted it. Smith v. Fair, 14 
Ont. R. 729.

Onus of proof of license by proprietor]—By Code sec. 488, sub-sec. 
(2), on a prosecution for forging a trade-mark the burden of proof 
of the assent of the proprietor shall lie on the defendant.

Selling goods which have a forged trade-mark]—Code sec. 489.
Forgery of trade-marks and fraudulent marking of merchandise] — 

See secs. 335-337, 341, 342, 486-495, 635, 1039, 1040.

What Is applying a trade mark or trade description.
487. Every one is deemed to upply a trade mark, or mark, 

or trade description to goods who,—
(a) applies it to the goods themselves; or,
(b) applies it to any covering, label, reel, or other thing in

or with which the goods are sold or exposed or had 
in possession for any purpose of sale, trade or manu
facture; or,
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(<■) places, incloses or annexes any goods which are sold or 
exposed or had in possession for any purpose of sale, 
trade or manufacture in, with or to any covering, 
label, reel, or other thing to which a trade mark or 
mark or trade description has been applied ; or,

(tf) uses a trade mark or mark or trade description in any 
manner calculated to lead to the belief that the 
goods in connection with which it is used are desig
nated or described by that trade mark or mark or 
trade description.

2. A trade mark or mark or trade description is deemed to 
lie applied whether it is woven, impressed or otherwise worked 
into, or annexed or affixed to, the goods, or to any covering, 
label, reel, or other thing.

3. Every one is deemed to falsely apply to goods a trade mark 
nr mark who, without the assent of the proprietor of the trade 
mark, applies such trade mark, or a mark so nearly resembling 
it as to be calculated to deceive.

Origin]—Sec. 446, Code of 1892; 51 Viet., Can., ch. 41, sec. 4; 
Merchandise Marks Act, 1887, Imp., sec. 4.

Forging a trade mark]—Code sec. 486.
Applying false trade-mark]—Code sec. 488.
Selling goods with false trade-mark]—Code sec. 489.
Applying false trade description]—Coda sec. 488.
Selling goods with false trade description]—Code sec, 489.
“Goods" defined]—Code sec. 335, sub-sec. (m).
“Trade-mark " defined]—Code sec. 335, sub-sec. (»).
Meaning of “ trade description " and 44 false trade description "]— 

Code sec. 335, sub-secs. (1) and (<), secs. 336, 337, 341, 342.
Krception of trade descriptions which were lawfully and generally 

applied prior to 1888]—Code sec. 342.
Innocent application of false mark]—Code secs. 489, 494, 495.
/.imitation]—Offences relating to the fraudulent marking of mer

chandise under Part VII, are to he prosecuted within three years. Code 
1140 (a).

Forgery of trade mark.—Applying a false trade description.—Burden 
of proof.

488. Every one ie guilty of an indictable offence who, with 
intent to defraud,—

(n) forges any trade mark ; or,
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(/>) falsely applies tu any goods any trade mark, or any 
mark so nearly resembling a trade mark as to lie cal
culated to deceive; or,

(c) makes any die, block, machine or other instrument, for
the purpose of forging, or being used for forging, a 
trade mark ; or,

(d) applies any false trade description to goods ; or,
(e) disposes of, or has in his possession, any die, block,

machine or other instrument, for the purpose of 
forging a trade mark ; or,

(/) causes any of such things to be done.
2. On any prosecution for forging a trade mark the burden 

of proof of tlie assent of the proprietor shall lie on the defendant.

Origin]—Sees. 447 and 710, Code of 1892; 51 Viet., Can., cli. 41, 
see. 6; Patents, Designs and Trade Marks Act, 188.3, Imp. ; Merchandise 
Marks Act, 1887, Imp. Huh-see. (2) of sec. 447 was sec. 710 of the 
1892 Code.

Punishment]—Bee secs. 491, 1035 (3), 1039, 1040.
Forfeiture of article falsely marked]—Code see. 491, sub-sec. (2), 

and sec. 1039.
** Trade-mark " defined]—Bee sec. 335 («).
Definition of ** applying " a false trade mark]—Code sec. 487.
Trade mark offences generally]—Bee note to sec. 486.
“ False trade description " defined]—Bee secs. 335, sub-secs, (k), (l), 

and (t), 336, 337, 341.
Definition of " applying ” a false trade description]—Code sees. 487, 

341, 342.
Marks lawfully and generally applied jwior to 1888]—An exception 

is stated iu sec. 342 which provides, with some special qualifications as 
to wrongly naming the country of origin of the goods, that where a 
trade description was “lawfully and generally applied" to goods of a 
particular class or manufactured by a particular method, at the time 
the enactment first liecame law (1888), the provisions as to false trade 
descriptions shall not apply to such trade description. A similar excep
tion is contained in the Merchandise Marks Act, 1887, Imp., 50-51 Viet., 
ch. 28, sec. 18.

At the time of the }«ssing of the Act of 1887 there was a trade in 
England in the sale of small fish, prepared in oil and packed in tins, 
under the description of " Norwegian sardines." The persons engaged 
in the trade knew, but the purchasing public did not know, that the fish 
sold under the above description were not sardines, but were brisling, a 
Norwegian fish similar to the sprat. The respondents having sold brisling
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prepared in the above manner under the description of “ Norwegian 
sardines ” were charged with an offence under the Act, and by way 
of defence relied on the exception. It was held that a trade description 
was not “ lawfully " applied to goods, if its use, although not then in
volving the commission of a criminal offence, tended to mislead the public ; 
a trade description was not “ generally ” applied, unless it was a con
ventional term in general use, not only by the persons engaged in the 
particular trade, but by the public at large ; that the description “ Nor
wegian sardines ” was neither “ lawfully ” nor “ generally * applied at 
the time of the passing of the Act of 1887 to brisling prepared in oil 
and sold in tins ; and that the respondents were properly convicted. 
Ua| I «Mm I MSI :: K V. TS1 ; 14 KJJU. HSS| H R.P.C. 508.

Innocent application of false mark]—Code secs. 489, 494, 495.
Sub sec. (2)—Onus of proof]—The onus of proving the assent of 

the proprietor is shifted to the defendant only upon a charge of “ forg
ing ” a trade-mark, the offence referred "to in sub-sec. (a) of sec. 488, 
and not to the offence of falsely applying under sub-sec. (b). R. v. 
Howarth (1898), 1 Can. Cr. Cas. 243 (Ont.).

Contesting validity of trade-mark]—The defendant charged with 
falsely applying a trade-mark may contest the validity of the regis
tered mark. R. v. Cruttenden (1905), 10 O.L.R. 80, 10 Can. Cr. Cas. 
223; Lambert Pharmacal Co. v. Palmer, 21 Que. K.B. 451.

Mark “ calculated to deceive “]—See note to sec. 486.
False trade description]—The use of the words “ quadruple plate ” 

in an advertisement of sale of silver-plated ware may constitute a false 
trade description, the application of which is an offence under this sec
tion. R. v. T. Eaton Co. (1899), 31 Ont. R. 276; 3 Can. Cr. Cas. 421.

It is not necessary that the false trade description should Ik? physi
cally connected with the goods or that it should accompany the same, and 
oral evidence is admissible to connect the description of the goods in 
the advertisement with the goods afterwards sold. R. v. Eaton, supra. 
Describing wine by the name of a particular quality of wine of which 
there was only a small percentage, and that of a blending and not a 
consumable kind, has been held an offence. Holmes v. Pipers, Limited 
11914] 1 K.B. 57, 83 L.J.K.B. 285, 23 Cox C.C. 689.

The description in an invoice of the goods is sufficient, but an oral 
statement made on the sale is not within this section. Coppen v. Moore 
11898] 2 Q.B. 300, 306, 67 L.J.Q.B. 689 ; Langley v. Bombay Tea Co. 
11900] 2 Q.B 460, 69 L.J.Q.B. 752.

Gunpowder manufacturers contracted to supply gunpowder under the 
trade-mark of “ R.L.G., No. 4.” Owing to an explosion they were 
unable to manufacture the powder, but they obtained gunpowder equal 
in quality from a German manufacturer, and packed it in barrels sup
plied by the government, and inserted their own trade liante on the 
labels as contractors. They sustained a loss by having to import the
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gunpowder, and no complaint waa made by the government, but no com
munication was made on delivery that the gunpowder waa of German 
manufacture. The Q.B. Division held justices were wrong in refusing 
to conv; , as the description attached implied they were delivering gun
powder »f their own manufacture, when, in fact, it waa not such. 
Starey v. Chilworth Gunpowder Co., 24 Q.B.D. 90; 59 L.J.M.C. 13. Sell
ing machine-made cigarettes with a label describing them as hand-made 
is a false trade description. Kirshenboim v. Salmon and Oluckstein, 
Limited, [1898] 2 Q.B. 19, 67 L.J.Q.B. 601. A. bought aix barrels of 
l>eer from L., a brewer, and received with the casks an invoice describing 
the casks as barrels. One was six gallons short;—Held, that the delivery 
of the invoice* might be an application of a false trade description, al
though such invoice was not physically attached to the goods, and that 
evidence of L. having in previous transactions sent casks of short 
measure was admissible evidence of L. having authorized a false trade 
description to lie used. Budd v. Lucas [1891] 1 Q.B. 408, 60 L.J.M.C. 
95, 17 Cox C.C. 248.

The foundation of a margarine mixture made in France and 
imported as " Oleo margarine” was mixed at Southampton with 
a small percentage of imported Danish butter and English milk. 
The finished product was called “ Le Dansk ” and sold in England 
in card boxes under the description of “ Le Dansk French Factory, Le 
Dansk, Paris.” The conviction was affirmed on the ground that the 
words were a false trade description and the article was obviously repre
sented as being of foreign make when it was not. Bischop v. Toler, 44 
W.B. 189; 65 LJ.M.C. 1. At his establishment in Ireland, Lipton sold 
under the descriptions (1) ‘‘Lipton's prime, mild cured,” and (2) "First 
quality smoked ham, own cure at Lipton's market," hams which had 
been manufactured and cured by him in America. The Queen's Bench 
(Ireland) held that neither of the descriptions was a false trade descrip
tion within this section. R. v. Lipton, 32 L.R. (Ir.) 115. Appellant 
asked at respondent's shop for two half-pounds of tea, and was supplied 
with two packets, on each of which was stamped on the outside in ink a 
notice that the weight, including the wrapper, was half a pound. The 
weight of the tea in each case was slightly less than half a pound, but 
the weight of the tea and wrapper was more than half a pound. The 
Q.B. Division upheld the refusal of the magistrates to convict, and held 
there had l>een no false trade description applied within the meaning 
of the Act. Langley v. Bombay Tea Co. [1900] 2 Q.B. 460; 69 L.J.Q.B. 
752; 19 Cox C.C. 551.

An article was sold in packets as ” S.’s patent refined isinglass." On 
analysis the contents were found to be gelatine. An information for 
unlawfully applying to gelatine a false description, and thereby stating 
it to be isinglass, was dismissed on the ground that isinglass was often 
used for gelatinous matters, and that the words “ patent refined isin-
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glass ” were not an untrue description. Gridley v. Swinborne, 52 J.P. 
791 ; 5 T.L.R. 71.

A piece of china was sold at Christie's, marked in the catalogue 
“ Dresden,” but on the lot being reached the auctioneer said to the 
assembled buyers, “ Our attention has been drawn to this lot, and we 
sell it for what it is worth,” and put his pen through the word “Dresden.” 
No attempt was made to show the article was Dresden china. The Q.B. 
Division set aside a conviction of the auctioneers, and held that defend
ant might show in his defence he acted innocently, although at the time 
of sale he had reason to suspect the genuineness of the trade-mark or 
trade description, and so be exonerated under this sub-section. Christie 
v. Cooper [1900] 2 Q.B. 522, 69 L.J.Q.B. 708.

W. was convicted for applying to a watch a false trade desccription 
as an “ English lever,” the facts being that several of its parts were of 
foreign manufacture, though they were finished and all put together 
and adjusted at appellant’s factory in England. It was contended that 
the proper description of the watch was an “ Anglo-Swiss ” watch. The 
Q.B. Division eventually sent the case back to the magistrate to be re
stated on one point. Williamson v. Tierney, 17 Times L.R. 174, 88 
L.T. 592; 65 J.P. 70. In the re stated case, the magistrate held thaï 
he found, as a fact, upon the evidence before him that the watch would 
not be regarded as an “ English ” watch in the trade by reason of cer
tain material parts being of foreign manufacture. The Q.B. Division 
held that the question was one of fact, and that no appeal lay. Wil
liamson v. Tierney, 17 T.L.R. 424.

The prosecutor must make out beyond all question that the goods 
are so got up as to be calculated to deceive. Payton v. Snelling [1901] 
A.C. 308, 17 R PC. 628, 70 L.J. Ch. 644.

Imported goods]—In any prosecution hereunder for applying a false 
trade description in that the place or country in which any goods are 
made or produced is misrepresented (sec. 335 (t) ), evidence of the port 
of shipment is prima facie evidence of the place or country in which 
such goods were made or produced. Sec. 992.

Time limitation]—No prosecution for this offence shall be commenced 
after the expiration of three years from its commission. Sec. 1140.

Costs in prosecutions for trade mark and false trade description 
offences]—Code sec. 1040.

Reimbursement to innocent party out of proceeds of forfeited goods] 
—Code sec. 1039.

Special provisions as to marks on watches and watch-cases]—Cod.1 
sec. 336.

Special provisions as to marks on bottles, casks, and other containers 
of beverages]—Code secs. 490, 491 (a), 491 (2).

Information for purpose of forfeiture only, where owner net found]— 
Code sec. 635.

40
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489. Every one is guiliy of an indictable offence who sells 
or ex[Hwes, or lias in bis possession, for sale, or any purpose of 
trade or manufacture, any goods or things to which any forged 
trade mark or false trade description is applied, or to which any 
trade mark, or mark so nearly resembling a trade mark as to 
lie calculated to deceive, is falsely applied, as the ease may lie, 
unless he proves,—

(а) that having taken all reasonable precaution against
committing such an offence he had, at the time of 
the commission of the alleged offence, no reason to 
suspect the genuineness of the trade mark, mark or 
trade description ; and,

(б) that on demand made by or on la-half of the prosecutor
he gave all the information in his power with respect 
to the persons from whom he obtained such goods or 
things ; and,

(c) that otherwise he had acted innocently.

Origin]—See. 448, Code of 1892; 51 Viet., Can., eh. 41, sec. 6; Mcr 
rhandiee Marks Act, 1887, Imp., 50 51 Viet., eh. 28, see. 2, sub-sec. (2).

Punishment]—Code sec. 491, 1035 (3).
Forfeiture of goods falsely marked]—Code secs. 491 (2), 1039.
Compensation to innocent party out of proceeds of forfeited goods] — 

Code sec. 1039.
Award of costs]—Code see. 1040.
Time limitation]—A prosecution is not to be commenced later than 

three years from the commission of the offence. Code sec. 1140, sub
set- («)•

Special provision* at to lab fit on bottlet, casks and containers of 
beverages]—Code tees. 490, 491 (d), 491 (2).

Selling goods falsely marked or falsely represented]—If the seller is 
aware of the false marking, and uses it to induce the buyer to buy, a 
charge may lie laid as for obtaining money on false pretenses. Code see. 
404, 405 ; and there may be an attempt to obtain money by false pre 
tenses where the transaction did not l>ecome the full offence l»ecause the 
effort to deceive the buyer was ineffectual and he bought in order to 
complete a case for prosecution. R. v. Lyons (No. 1), 16 Can. Cr. Cas. 
152 (Que.). The Code sections dealing with the false application of 
trade-marks, and of false trade descriptions, and with the sale of goods 
after the false application, do not extend beyond the circumstances 
under which the trade mark or trade description has been applied to 
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the goods themselves or is deemed to have been so applied. Code sec.

If a false trade description or false trade-mark, as the ease may he, 
has not been “ applied ” within the meaning of sec. 487, but there has 
lieen a false representation in some other way as to the class of goods 
or their origin, the prosecution will then have to rely upon a charge 
of false pretenses or of an attempt of that offence.

It is deemed to be so applied if used in a manner calculated to lead 
to the belief that the goods are designated or described by that trade
mark or trade description, for example, by so describing them in an in
voice accompanying the goods. Code sec. 487 (d) ; Coppen v. Moore 
[1808] 2 Q.B. .100 and 306; 67 L.J.Q.B. 689.

Reasonable precaution]—In Coppen v. Moore [1898] 2 Q.B. 300 and 
306, 67 LJ.Q.B. 689, decided under the English Merchandise Act, 1887 
(50 and 51 Viet., Imp., c. 38), the prosecution was for selling goods to 
which a false description was applied, and in the case stated by the 
justices it appeared that the prosecutor asked a salesman in the accused's 
shop for an English ham; the salesman pointed to some American hams, 
and said : “ These are Scotch hams.” The prosecutor chose one, and
asked for an invoice containing a description of the ham bought, and 
was given one, stating the purchase of a “ Scotch ” ham. It was held 
by Wright and Darling, J J., that the oral statement that the ham was 
Scotch did not amount to a breach of the Act, but the statement in the 
invoice was an application of a false description to the goods sold, 
within the meaning of the statute; but they reserved the question of 
whether the employer was liable for the act of his servant, for the 
consideration of the court for Crown Cases Reserved. On this point 
it appeared that the employer was not present at the time of the sale ; 
that he had issued a printed circular to his employees, forbidding the 
sale of the hams under any specific, name or place of origin, but there 
was evidence that the American hams were dressed so as to deceive 
the public ; on the strength of which it was found that the employer 
had not taken all reasonable precautions against committing an offence 
against the Act, and the court therefore held that, under the circum
stances, the employer was criminally responsible for the act of his ser
vant, as he had not discharged the onus of showing that he had acted 
innocently. On this point Lord Russell said ; “We conceive the effect 
of the Act to be to make the master a principal liable criminally (as he 
is already, by law, civilly) for the acts of his agents and servants, in 
all cases within the section with which we are dealing, when the conduct 
constituting the offence was pursued by such servants and agents within 
the scope or in the course of their employment, subject to this: that 
the master or principal may l>e relieved from criminal responsibility 
when he can prove that he had acted in good faith and done all that it 
was reasonably possible to do to prevent the commission by his agents 
and servants of offences against the Act.”
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Faite statement that article patented or copyrighted)—A faîne trade 
deaeription includes a false statement, where false in a material respect 
(Code see. 335 (I) ), that the goods are the subject of an existing patent, 
privilege or copyright. Code sec. 335, sub-sec. (t).

Defacing trade mark. - I’alng trade marks of others by trafficking 
la bottles. -Vslag bottles__Primo facie evidence.

490. Every one is guilty of an indictable offence who,—
(а) wilfully defaces, conceals or removes the trade mark

duly registered, or name of another person upon any 
cask, keg, bottle, siphon, vessel, can, case, or other 
package, unless such cask, keg, bottle, siphon, vessel, 
can, case or other package has been purchased front 
such other person, if the same shall have been so 
defaced, concealed or removed without the consent 
of, and with intention to defraud such other person :

(б) being a manufacturer, dealer or trader, or bottler.
trades or traffics in any bottle or siphon which has 
upon it the trade mark duly registered or name of 
another person, without the written consent of such 
other person, or without such consent fills such 
bottle or siphon with any beverage for the purpose 
of sale or traffic.

2. The using by any manufacturer, dealer or trader or bottler, 
other than such other person, of any bottle or siphon for the 
sale therein of any beverage, or the having by any such manu
facturer, dealer, trader or bottler upon any bottle or siphon 
such trade mark or name of such other person, or the buying, 
selling or trafficking in any such bottle or siphon without such 

• written consent of such other person, or the fact that any juuk- 
doaler has in his possession any liottle or siphon having upon il 
such a trade mark or name without such written consent, shall 
he prima facie evidence of trading or trafficking within the 
meaning of paragraph (b) of this section.

Origin]—Sec. 449, Code of 1892; 63-64 Viet., Can., eh. 46.
“ Trade mark ” defined)—Code sec. 335, sub-sec. (*).
“ Same " of another person]—" Name " includes any abbreviation of 

a name. Code sec. 335, sub-sec. (n).
Sub-tec. (a)—Wilfully concealing or removing name or trade mark 

from bottles, etc.)—Sub-sec. (a) is unlimited as to the persons to whom 
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it shall apply, but the offence must have been done “ wilfully.” Sub see. 
(6), on the other hand, does not contain the word “wilfully,” but its 
operation is restricted to manufacturers, dealers, traders or bottlers.

Sub sec. (b)—Liability of manufacturers, dealers, etc., trading in 
re filled bottles]—Mens rea, or guilty knowledge, is not an essential 
ingredient of the offence under sub-sec. (b). R. v. Newcombe (1918), 
29 Can. Cr. Cas. 249; R. v. Coulombe, 6 99, 20 Can. Cr. Cas. 31.
A verdict of ” guilty without his knowledge " may therefore 1m? sup
ported as a verdict of guilty. R. v. Newcombe, supra. The master will 
be criminally responsible under sub-sec. (b) for the acts of his servant 
within the general scope of the servant's authority, although the master 
hud no personal knowledge of the filling of the other dealer’s bottles or 
even that they were in his possession as a milk dealer. R. v. Newcombe, 
supra ; and see Cundy v. Le Cocq, 13 Q.B.D. 207, 53 L.J.M.C. 125. It is 
not necessary that there should have been an Latent to defraud the person 
to whom the bottles were illegally supplied by the accused. Wood v. 
Burgess, 59 L.J.M.C. 11, 24 Q.B.D. 162.

Where the bottles bearing the label of one dealer are used by an
other dealer without removing or concealing the name latiel (Code sec. 
490 (a) ), the addition of the label of the second dealer will not prevent 
u conviction for selling goods with a false trade description under Code 
sec. 489 if the appearance on the bottle of the original name was cal
culated to deceive. Stone v. Burn, 27 Times L.R. 6.

Sub-sec. (b)—Bottle or siphon which has “ upon it," etc.]—The words 
“ upon it ” have a wider significance than the words of sec. 449 of the 
1892 Code which applied only where the name, etc., was ‘‘blown or 
stamped or otherwise permanently affixed.” The present form of sec. 
490 is wide enough to protect paper labels affixed to a bottle. R. v. 
Wittman [1917] 3 W.W.R. 438 (B.C.); R. v. Irvine, 9 O.L.R. 389, 9 
Can. Cr. Cas. 407, 409.

Punishment]—Code. sec. 491

Penalty where none otherwise provided.- On Indictment—On sum
mary conviction.—Forfeiture.

491. Every one guilty of an offence defined in this Part in 
respect to trade marks or names, or in respect to trade descrip
tions or false trade descriptions for which no penalty is in this 
Part otherwise provided, is liable,—

(a) on conviction on indictment, to two years’ imprison
ment, with or without hard labour, or to a fine, or 
to both imprisonment and fine ; and,

(b) on summary conviction, to four months’ imprison
ment, with or without hard labour, or to a fine not 
exceeding one hundred dollars; and, in case of a
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second or subsequent conviction, to nix months* im
prisonment, with or without hard labour, or to a 
fine not exceeding two hundred and fifty dollars.

2. In any vast* every chattel, article, instrument or thing, by 
means of, or in relation to which, the offence has lieen com
mitted shall he forfeited.

Origin]-Her. 450, Code of 1892; 51 Vtot, Can., «-à. 41, wer. 8; 
Merchandise Marks Act, 1SH7, Imp., 50-51 Viet., elt. 28, sec. 2, suit 
•ee. (5).

When servant not liable for trade marl offence committed bona fide 
under master’s orders]—Code sec. 495

Vanishment of corporation defendant]—Any corporation convicted 
of an indictable or other offence punis! able with imprisonment may, in 
lieu of the prescribed punishment, lie fin -d in the discretion of the court 
before which it is convicted. Code sec. i035, sub-sec. (3), superseding 
11. v. T. Eaton Co. (1898), 29 Ont. R. 591, 2 Can. Cr. Cas. 252.

Summary conviction proceedings again, > corporation]—Code see. 
720a (8-9 Edw. VII, Can., ch. 9); 1035, sub-sve. (3).

Ordering destruction or sale of forfeited go >ds]—See sec. 1039.
Costs to or against private prosecutor]—See Code sec. 1040.
Time limitation]—See see. 1140 (a) as to indie meats, and 1142 as 

to summary prosecutions under Part XV.
Summary conviction for first offence']—Offences under this section 

are excluded from those for which under sec. 729 a first offender may 
lie discharged on making satisfaction to the party aggrieved, at the 
discretion of the magistrate milking the summary conviction.

Second offences]—See secs. 405, 903 and 964.
Notice by advertisement where complaint laid for forfeiture against

unknown owner]—Code sec. 636.

Falsely representing that goods are manufactured for His Majest).

402. Every one is guilty of an offence and liable, on sum
mary conviction, to a penalty not exceeding one hundred dollars, 
who falsely represents that any goods are made by a person hold
ing a royal warrant, or for the service of His Majesty or anv of 
the royal family, or any government department of the United 
Kingdom or of Canada-

Origin]—See. 451, Code of 1892; 51 Viet., Cun., ch. 41, sec. 21; 
Merchandise Marks Act, 1887, Imp, sec. 20.

Summary conviction for first offence]—See sec. 729.
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I'nlawful laipurtathiu <if gmifis liable In forfeiture.
493 Kvery one is guilty of an offence and liable, on sum 

mary conviction, to a penalty of not more than five hundred 
dollars nor less than two hundred dollars who imports or at
tempts to import any goods which, if sold, would lie forfeited 
under the provisions of this I’art, or any goods manufactured 
in any foreign stale or country which liear any name or trade 
mark which is or pur|sirts to Is1 the name or trade mark of any 
manufaeturcr. dealer or trader in the United Kingdom or in 
t'anada, unless such name or trade mark is accompanied by a 
definite indication of the foreign slate or country in which the 
goods were made or produced ; and such goods shall lie forfeited.

Origin]—Sec. 452, Code of 1862; 51 Viet., Can., ch. 41, sec. 22.
Summary conviction for first offence]—Offences under this section 

are excluded from those for which under see. 726 a first offender may 
lie discharged on making satisfaction to the party aggrieved, at the dis
cretion of the magistrate making the summary conviction.

Flefence of reasonable precaution.

494. Any one who is charged with making any die, block, 
machine or other instrument for the purpose of forging, or 
lieing used for forging, a trade mark, or with falsely applying 
to goods any trade mark, or any mark, so nearly resembling a 
trade mark as to lie calculated to deceive, or with applying hi 
goods any false trade description, or causing any of the things 
in this section mentioned to be done, and proves,—

(а) that in the ordinary course of his business he is em
ployed, on behalf of other persons, to make dies, 
blocks, machines or other instruments for making or 
being used in making trade marks, or, as the case 
may be, to apply marks or descriptions to goods, 
and that in the case which is the subject of the 
charge he was so employed by some |ierson resident 
in Canada, and was not interested in the goods hy 
wav of profit or commission dependent on the sale 
of such goods; and,

(б) that he took reasonable precaution against committing
the offence charged; and,
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(c) that lie had, at the time of the commission of the al
leged offence, no reason to suspect the genuineness 
of the trade mark, mark or trade description ; and,

(d) that he gave to the prosecutor all the information in
his power with respect to the person by or on whose 
behalf the trade mark, mark or description was 
applied ;

shall be discharged from the prosecution hut is liable to pay the 
costs incurred by the prosecutor, unless he has given due notice 
to him that he will rely on the above defence.

Origin]—Sec. 453, Code of 1892; 51 Viet., Can., ch. 41, sec. 5; 
Merchandise Marks Act, 1887, Imp., sec. 6.

Any “ trade-mark ”]—See definition of “ trade-mark ” in sec. 335 («).
False trade description]—See the definitions in sec. 335, sub-secs. (I) 

and (#), and sec. 337.

Offence under Part V1L—When servant not liable.

495. No servant of a master, resident in Canada, who bona 
fide acts in obedience to the instructions of such master, and, on 
demand made by or on behalf of the prosecutor, gives full infor 
mation as to his master, is liable to any prosecution or punish 
ment for any offence defined in this Part.

Origin]—Sec. 454, Code of 1892; 51 Viet., Can., ch. 41, sec. 20; 
Merchandise Marks Act, 1887, Imp., sec. 19.

For any offence defined “ in this Part ”]—This section is a re-enact 
ment in Canada of sec. 19 of the Merchandise Marks Act, Imp. The 
provisions taken from that Act made up Part XXXIII of the 1892 Code 
and that “ part ” was consequently given the heading “ Forgery of 
ti le-marks ; fraudulent marking of merchandise.”

The words u in this Part ” in sec. 454 of the 1892 Code were then 
clearly restricted to offences of the class indicated by that heading ; but 
on the revision of the Code in 1906 there was a re-arrangement and con
solidation of the various parts and the trade-mark clauses were placed 
as they stand at present in Part VII under the general title of “ Offences 
against rights of property and rights arising out of contracts and 
offences connected with trade.” The question does not appear to have 
been raised in any reported case whether or not this statutory defence 
given to a servant will apply to offences under Part VII other than 
those relating to trade-marks and merchandise marks. The better inter
pretation would appear to limit it in like manner as it was limited in 
the 1892 Code. It was probably an oversight on the part of the re
visers in 1906 that the words “ in this part ” were not preceded by the
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word» " in the aection» relating to forgery of trade mark» and fraudulent 
marking of merchandise " in like manner a» the definition of *' gooda " 
now appearing in aec. 335 (m) was amended on ita tranefer from aee. 
443 (d) of the 1892 Code.

Offence* connected with Trade and Itrcarhc* of Contract.

I'onaplrary In reafrnlnt of trade.

496 A ronapiracv in restraint of traite is an agreement l*>- 
tween two or more |icrMins to do or procure to lie done any 
unlawful act in restraint of trade.

Origin]—Code of 1892, aee. 510.
“ Any unlawf ul act in restraint of trade "]—The mere fact that the 

purposes of a trade union arc in restraint of trade is not to be con
sidered as making its acts unlawful within the meaning of sec. 490; 
and the memliers of a trade union are not guilty of a conspiracy in 
restraint of trade because of their being associated together for a com
mon purpose of operating in restraint of trade if nothing more than re
straint of trade is involved in the common purpose. Sec. 497. As to 
collateral offences of intimidation and violence, sec secs. 501-503. An 
important limitation or exception is enacted by Code sec. 590 upon the 
operation of sec. 498. See. 590 declares that no prosecution shall be 
maintainable against any person for conspiracy in refusing to work 
with or for any employer or workman, or for doing any act or causing 
any act to be done " for the purpose of a trade combination ” unless 
such act is an offence punishable by statute. This presumably limits 
prosecutions for trade combines in the strict sense of the term to the 
cases mentioned in sec. 498. If an act comes within the wording of sec. 
590, a prosecution cannot be brought for conspiracy at common law, 
thus modifying the criminal law of England, which is the foundation 
of Canadian criminal law. See Code secs. 10, 11, 12, 10. There are, 
however, the offences of criminal breach of certain contracts under sec. 
499, intimidation of workmen, sec. 501, violence and threats of violence 
to workmen, sec. 502, intimidation in regard to dealing in grain or 
other edible stores, sec. 503, and combines to prevent bidding on sales 
of public lands, sec. 504. In particular, see. 502 refers to violence and 
threats of violence “in pursuance of any unlawful combination or 
conspiracy to raise the rate of wages, or of any unlawful combination 
or conspiracy respecting any trade, business or manufacture.” The 
reference to an unlawful combination to raise the rate of wages does not 
imply thait all of such combinations are unlawful, but is intended to 
limit the operation of that part of sec. 502 to cases of violence, or 
threats of violence, which arc done or made in pursuance of such com
bination* when they are for some reason unlawful, ex. gr., in cases in 
which strikes are prohibited under the Industrial Disputes Investigation 
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Art or similar labour laws pending an official investigation. To deter
mine what acts are within the phrase “ act done for the purpose of u 
trade combination," reference must be made to the definition of ” trade 
combination " contained in sec. 2, sub-sec. (38), which is as follows : 
" any combination between masters or workmen or other persons for 
regulating or altering the relations lietween any persons I wing masters 
or workmen or the conduct of any master or workman in or in respect 
of his business or employment or contract of employment or service." 
(•ode sec. 2, sub-sec. (38) taken from sec. 511» of the Code of 1892 and 
R.8.C. 188(1, cli. 173, nee. 13.

It lieing proved that a mendier of a trades union had conspired to 
injure a non-union workman by depriving him of his employment, this 
was held not to be exempted as an " act for the purpose of trade com 
bination," and a conviction for a conspiracy was sustained. K. v. (lib 
son (1889), 1(1 O.R. 704 ; and see Patterson v. C.P.R. [1917] 1 W.W.B. 
1154, 10 Alta. L.R. 408; Williams v. United Mine Workers [19101 1 
W.W.R. 217 (Alt*.); R. v. Day, (1905) 17 Can. Cr. Cas. 403 (Ont.); 
and set* note to sec. 498.

By sec. 335, sub-sec. (o) an “ act,” for the purposes of the sections 
in Part Vll relating to offences connected with trade and breaches of 
contract includes a default, breach or omission. As this latter definition 
is likewise taken from sec. 519 of the 1892 Code derived from R.8.C. 
1886, ch. 173, sec. 13, the definition will probably be held to apply to 
the exception contained in sec. 590, although contained in Part XII 
and not in Part VII, as well as to the word " act " contained in sec. 496. 
The definitions, the exception and the offences were all contained in the 
one “ Part ” of the former Code, but a different method of classifies 
tion placed them in separate "Parts” of the present Code. In this, as 
well as in other portions of the Code, these separated parts of what 
was once a single statute have to lie assembled again in their original 
juxtaposition for the purposes of interpretation. Hec. 498 also contains 
a qualification by which it is not to apply to combinations of workmen 
or employees for their own reasonable protection as such. Hec. 498 (2) ; 
Lefcbore v. Knott, 32 Que. 8.C. 441, 13 Can. Cr. Cas. 223 ; Graham v. 
Knott, 14 B.C.R. 97 ; same case sub nom. Graham v. Bricklayers and 
Masons’ Union, 9 W.L.R. 475.

Sec. 496 seems to be a mere preliminary to the enactments con
tained in secs. 497 and 590, which latter followed what is now see. 
497 in the former Code (Code of 1892, sec. 518), and seems not to 
be a qualifying clause to sec. 498, except in so far as concerns secs. 
497 and 590. These and sub-sec. (2) of sec. 498 indicate that certain 
things are lawful notwithstanding sec. 498. Sec. 498, by making indict
able every conspiracy or agreement within secs. («), (b), (c) and (d). 
necessarily makes such agreements ” unlawful ” within the meaning of 
sec. 496.

Trade conspiracies and combinations]—See Code secs. 2 (38), 335 (a).
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t!Hi üo:t, INI, 390, 1012 ; Conciliât lull anil Labour Act, It.SC. 1006, eh. 00 ; 
C'uaiUines Investigation Act, Can., 1910, oh. 9; Industrial Disputes In
vestigation Act, 1907, Can., eh. 20, as amended, 1910, Can., eh. 29, the 
Ilepartnient of Labour Aet, 1909, Can., eh. 22.

hireptlon ns I» trade union.
497. The purposes of u trade union an1 not, by reason merely 

llml they are in restraint of trade, unlawful within the meaning 
of Hu1 last preceding section.

Oripin\—Code of 1892, sec. .117, R.H.C. IKHti, ch. Ill, sec. 22.
• Trade onion " Acftncd\—Trade I'nions Art, R.H.C. 19011, eh. 121, 

sec. 2.
Aidiufl continuance of on ittcpal tnininii rtnl.r] Her the Industrial 

Disputes Investigation Act, 1907, Can,, eh. 20, secs. Id, 00; R. v. Neilnon, 
17 Can. Cr. Cas. 298 (N.8.).

Purposes of a trade onion]—Hee notes to aces, 49ti and 498.

Conspiracy to unduly limit transportation facilities. To restrain 
commerce. To unduly lessen manufacturing. To unduly 
lessen competition, employees' union for their reasonable 
protection excepted.

498. Every one is guilty of an indictable offence and liable 
to a penalty not exceeding four thousand dollars and not less 
than two hundred dollars, or to two years' imprisonment, or, if 
n corporation, is liable to a penalty not exeeeding ten thousand 
dollars, and not less than one thousand dollars, who eonspires, 
combines, agrees or arranges with any other person, or with any 
railway, steamship, eteamls>at or transportation company,—

(«) to unduly limit the facilities for trans]iorting, produc
ing, manufacturing, supplying, storing or dealing in 
any article or commodity which may he a subject of 
trade or commerce ; or.

(b) to restrain or injure trade or commerce in relation to
any such article, or commodity; or,

(c) to unduly prevent, limit, or lessen the manufacture or
production of any such article or commodity, or to 
unreasonably enhance the price thereof; or,

(d) to unduly prevent or lesson competition in the produc
tion, manufacture, purchase, barter, sale, transporta
tion or supply of any such article or commodity, or 
in the price of insurance upon person or property.
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2. Nothing in this section shall lie construed to apply to com 
binations of workmen or employees for their own reasonable 
protection as such workmen or employees.

Origin]—Code of 1892, sec. 520, as amended by 62-63 Viet., eh. 40 
and 63-64 Viet., eh. 46; 52 Viet., Can., eh. 41.

Trade combinée generally]—The original statute, 52 Viet., Can., eh. 
41, recited that “ it is exj>edient to declare the law relating to conspira 
ries and combinat ions formed in restraint of trade ami to provide penal 
ties for the violation of the same.”

Parliament set out as the recital shows, to declare what was to la- 
held unlawful and evidently intended to declare that the unduly doing 
that which was referred to in sub-sec. (d) amongst others, were un
lawful things and must Ik* prohibited. Shragge v. Weidman (1912). 
2 W.W.R. 330, 336, 46 8.C.R. 1, per ldington, J.

The section, however, is not a purely declaratory enactment, but 
covers ground not covered by the existing law at the time it was passed. 
Weidman v. Shragge (1912), 2 W.W.R. 330, 336, 46 8.C.R. 1, reversing 
Shragge v. Weidman, 15 W.L.R. 616, and restoring Shragge v. Weidman, 
14 W.L.R. 561; Dominion Supply Co. v. RolK*rtson (1917), 39 O.L.R 
495, 12 O.W.N. 187.

This Act not only destroys a former right of combination, but also 
renders illegal every direct or indirect device contrived by the art of 
men to serve those agreeing in the purpose of acquiring the market for 
themselves and adopted by them to execute such purpose, and thus also 
destroys the devices they may have incidentally adopted to promote the 
main purpose. All that is, directly or indirectly, knowingly used to 
promote any criminal purpose must be held void. A difference exists 
between the consequence flowing from the application of the public 
policy principle and that of this statute. Weidman v. Shragge (1912), 
2 W.W.R. 330, 344, per ldington, J.; Mogul 8.8. Co. v. McGregor 
[1892] A.C. 25, and the English law distinguished. For subsequent 
English cases, see Allen v. Flood [1898] A.C. 1; Quinn v. Leathern 
[INI] A.C. sat! Stott V (Mk [ISIS] 2 K.n. 504, re Bowman [ISIS] 
2 Ch. 471.

Sec. 498 does not abolish the doctrine of restraint of trade violating 
public policy. Shragge v. Weidman (1912), 2 W.W.R. 330, 345. Where 
the illegality of a contract, is to he the defence of a civil action and 
the question of undue restraint of trade depends on the surrounding 
circumstances, the illegality should be specially pleaded. Northwestern 
Balt Co. v. Electrolytic Alkali Co. [1914] A.C. 461. But the failure to 
plead illegality in the formal pleadings will not prevent the court from 
refusing relief on the ground of public policy where the restraint of 
trade is quite unreasonable and void on the face of the contract. Ibid. ; 
MacEwan v. Toronto General Trusts Corporation (1917), 28 Can. Cr. 
Cas. 387 (Can.), reversing MacEwan v. Toronto General Trusts Cor 
poration, 36 O.L.R. 244.
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Option for non-jury trialJ—Code nee. 581.
Special appeal from non-jury trial in trade combine oun]—An ap

peal upon all issues of law and fact shall lie from any conviction by 
the judge without the intervention of a jury for any offence mentioned 
in sec. 498 to the court of appeal (see. 2, sub-sec. 7), in the province 
where such conviction is made ; and the evidence taken upon the trial 
shall form part of the record in appeal, and, for that purpose, the 
court before which the case is tried shall take note of the evidence, 
and of all legal objections thereto. Code sec. 1012.

Trade conspiracy prosecutions limited to the statutory offences]— 
Code sec. 590, see. 2, sub-sec. (38).

Sub-sec. (a)—Unduly limiting facilities for production, transporta
tion or dealing in commodities]—The limitation of facilities for trans
portation, manufacturing, etc., must be an " undue ” limitation. Com
pare sub-secs, (c) and (d) where the word “ unduly ” appears in a 
similar connection.

The mere fact standing alone and without other evidence that for a 
consideration which it is not contended was unreasonable the owner of 
a salt mine or works and plant should agree to give the sole and exclu 
give control for a limited period to another person of those works and 
plant, retaining only a right to manufacture for the local trade and sell to 
that trade at prices to be fixed by the purchaser of the control of the 
salt works, would not justify the court in holding such an agreement 
illegal. MacEwan v. Toronto General Trusts Corp’n. (1917), 28 Can. 
Cr. Cas. 387, 391, (Can.), reversing.

The question of illegality is one which, as a general rule, depends 
upon the surrounding circumstances and where no evidence of these sur
rounding circumstances was given, and the contract on the face of it 
is not so unreasonable as between the parties, or so detrimental to the 
public, that the court would refuse to enforce it, it will not be declared 
invalid in a civil action. MacEwan v. Toronto General Trusts Corp’n., 
supra; Attorney-General of the Commonwealth of Australia v. Adelaide 
Steamship Co. [1913] A.C. 781 ; North Western Salt Co. v. Electrolytic 
Alkali Co. [1914] A.C. 401.

Sub-sec. (b)—Conspiracy to do unlawful act in restraint of trade in 
some commodity]—Sub-sec. (b) is aimed at agreements the object of 
which is to restrain or injure trade or commerce in commercial commodi
ties. R. v. (in^t , Is Mau. K. 17.'). &S Can. Ci. (’as. 415 aM 4M : Weid- 
nian v. Shragge (1912), 2 W.W.R. 330, 46 S.C.R. 1, reversing Shragge v. 
Weidman, 15 W.L.R. 616 ; and see Shragge v. Woidman, 14 W.L.R. 561, 
trial judgment restored by the decision in (1912) 2 W.W.R. 330. But 
dicta in R. v. Gage, supra and in Gibbins v. Metcalfe (1905), 15 Man. R. 
588, which would so restrict the interpretation of sub-sec. (b) as to 
make it apply only to contracts which would have been held unlawful 
under the doctrine laid down in Mogul Steamship Co. v. McGregor 
[1892] A.C. 25, are no longer to lie followed, liecause of the dicta to the 
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contrary in the Supreme Court of Canada in the case of Weidman v. 
Shragge, supra.

Sub-sec. (h)—Form of indict hi mt]—The following comité taken 
from the indictment in R. v. Gage (No. 2), IK Man. R. 175, show the 
nmliner of framing an indictment under sub-sec. (b) :

1. J. C. G., J. G. McH., and J. L. and other persona, to the jurors 
unknown, at the city of Winnipeg, in the province of Manitoba, on or 
nlmut let September, 19—, did conspire, combine, agree and arrange 
with each other to restrain trade or commerce in relation to an article 
which may be a subject of trade or commerce, to wit, grain.

2. And the jurors aforesaid do further present that the said J. C. G., 
.1. G. McH., .1. L. and other persons, to the jurors unknown, at the city 
of Winnijieg, in the province of Manitoba, on or about 1st Septcmlier. 
19—, did conspire, combine, agree or arrange with each other to injure 
trade or commerce in relation to an article or commodity which may 
lie a subject of trade or commerce, to wit, grain.

Sub-arc. (e)—Conspiracy/ to unreasonably enhance the price of com 
modifies]—A trade association may legally lie formed between whole 
sale dealers with the bona fide desire of protecting the interests of the 
trade generally and without any malicious intent to injure others, with 
the object of arranging with manufacturers to allow regular trade dis
counts to jobbers not doing a retail trade whether members of the asso 
nation or not, and to disallow such discounts to retailers or retailing 
jobbers, if the objects of the association do not contemplate the raie 
ing of the manufacturer's prices nor the prices to be paid by the 
consumer. R. v. Beckett, 15 Can. O. Cas. 498, 2ft O.L.R. 401.

Rut it is illegal for the wholesaler to stipulate with the retailer thaï 
the latter should sell to the public only at the prices fixed by the whole
saler, if such fixed prices are such as to unreasonably enhance the price 
to the public. Stearns v. Avery (1915), .1.1 O.L.R. 251, 24 Can. Cr. Cas. 
339 ; Wampole v. Ham, 11 O.L.R. 619; R. v. Elliott, 9 O.L.R. 648: 
Dominion Supply Co. v. Roliertson (1917), 39 O.L.R. 495, 12 O.W.N. 
187; Miles Medical Co. v. Park L Rons (1911), 22ft U.8. 373, 413; 
Elliman v. Carrington [1901] 2 Ch. 275, not followed in Stearns v. Avery, 
supra; and see Standard Oil Co. v. United States (1910), 221 U.8. 1.

Sub-sec. (d)—Conspirant to unduly lessen competition]—In effect 
clause (d) of sec. 498 of the Code declares in very plain language that 
an agmunent which might in itself be perfectly lawful as made by the 
parties in the exercise of the freedom to contract or to abstain from 
contracting, which the English law has for many years recognized in 
every individual, is unlawful if the object of the parties is to unduly 
prevent or lessen competition in an article or commodity which is a 
subject of trade or commerce. In other words, if the object of the 
parties to the agreement is to interfere with the free course of trade 
by unduly preventing or lessening competition the agreement is de
clared to Is* unlawful. It is not necessary that the agreement should 
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he in itself fraudulent or otherwise illegal : and all agreement» which 
prevent or lessen competition do not come within the operation of the 
statute; the mischief aimed at is the undue and abusive lessening of 
competition which operates to the oppression of individuals or is in
jurious to the public generally. And it is for the courts to say whether 
in the circumstances of each particular case the mischief aimed at exists. 
MAbM v sinner (191L*). 2 W \\ 11 ; th SC K 1. pel Fit/
Patrick, C.J. So, persons remaining in a particular trade are not to 
fix prices or otherwise limit competition by agreement among them- 
■ihWfc Weidi..:,.m v. Hhragge (ISIS I V\ W.R. 330, 46 HC R 1. L'l 
W.L.R. 717, 20 Can. Cr. Cas. 1117 ; R. v. Clarke, 1 Alta. L.R. 358, 14 
- ... « > Dm Hi. !• W L■ Nl$ B ' <■.,- . is Mu,.. 1 I?:,. IS c, 
Cas. 428. But it has been held that Code see. 498 (d) does not apply 
to the purchase out and out of a competitor’s property, at least where 
there was no restriction on the seller's subsequent business activities or 
his re-engaging in business as a competitor. Htewart v. Thorpe [1917] 
2 W.W.R 700, 11 Alta. L.R. 473, 28 Can. Cr. Cas. 218, varying [1917] 
1 W.W.R. 896. It may, however, lie that two |iersons engaged in a cer
tain business must not arrange to form a company to buy out a third 
who is a competitor, for the confessed purpose of avoiding his compe
tition if the result can tie shown to he an “undue” lessening of com
petition in the trade; but it has lieen doubted whether, in that 
supposititious case, Code sec. 498 is wide enough or was ever intended 
to cover it. Stewart v. Thorpe [19171 2 W.W.R. 700 at 707, per 
Stuart, J. WTiere fifteen companies tielonging to an association, each 
of which sold goods under a condition that the buyer would maintain 
the association prices in re-selling to the public, and the association 
was found to control the Canadian trade in the product, such was held 
in a civil action to constitute an offence both under sub-sec. (b) and 
sub-sec. (d). Dominion Supply Co. v. Robertson (1917), 39 O.L.R. 495, 
12 O.W.N. 187; and see R. v. Master Pltiniliera, 14 O.L.R. 295, an appeal 
from R. v. Master Plumbers, 7 O.W.R. 213; same case nub nom. R. v. 
Central Supply, 12 Can. Cr. Cas. 371 (Ont.) ; Hat civ v. Elliott, 9 O.L.R. 
185; R. v. Elliott, 9 O.L.R. 648, 9 Can. Cr. Cas. 505.

It would seem that it is a question of fact whether an agreement 
by a manufacturer to sell to certain dealers only in certain localities is 
sn undue lessening of competition in the sale or supply of the product. 
See Weidman v. Hhragge (1912), 2 W.W.R. 330, at 341 ; R. v. American 
Tobacco Co. (1897), 3 Rev. de Jur. 453 (Que.). Any agreement of 
which the alleged purpose is to “ unduly ” prevent or lessen competition 
in the purchase or sale of some article or commodity which may be a 
subject of trade or commerce will constitute an offence as a trade com
bination inhibited by sub-sec. (d). Weidman v. Hhragge (1912), 2 
W.W.R. 330, 46 S.C.R. 1, 20 Can. Cr. Cas. 117, reversing Hhragge v. 
"•‘idman, 20 Man. R. 178, 15 W.L.R. 616, and restoring trial judgment,
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Shragge v. Weidman, 14 W.L.B. 561. For history of Ode see. 498, see 
that case in vol. 2 W.W.B. 330, at 350 et aeq.

For the purpose of showing the wrongful intent the prosecutor may 
tender proof that the evils against which the legislation is directed were 
the natural and necessary consequence of the contract or combination, 
monopoly or attempt to monopolise, and that those evils have in fact 
ensued. Attorney-General of the Commonwealth of Australia v. Adelaide 
Steamship Co., Ltd. (1913] A.C. 781, 82 L.J.P.C. 139.

Sub-aec. (2)—Reasonable protection of emploiera]—An agreement 
by employers, made in anticipation of a strike to be ordered by the 
union to which their workmen belong, to lock out any of the latter who 
are memlwrs of it, if the strike takes place, is valid and does not con
stitute a combination in restraint of trade or of the freedom of con
tracting. Lefebvre v. Knott, 32 Que. 8.C. 441, 13 Can. Cr. Cas. 223.

Sub-aec (2)—Reaaonable protection of workmen]—As regards the 
crime of trade conspiracy the purposes of any trade union are not un 
lawful by reason merely that they are in restraint of trade. Code sec. 
497; Trade Union Act, B.8.C. 1906, ch. 125 ; and see José v. Metallic 
Booting Co. [1908] A.C. 514, reversing Metallic Booting Co. v. José, 12 
O.L.B. 200 and 14 O.L.B. 156. Where a painting contractor had agreed 
to employ only union men, the refusal of the trade union to admit to 
memliership an applicant already in the contractor’s employ will not 
alone constitute a conspiracy in restraint of trade, although the result 
of the refusal would necessarily be his discharge if the employer lived 
up to hie agreement with the union ; B. v. Day (1905), 17 Can. Cr. Cas. 
403 (Ont.) ; but if it could have l>een shown that the rejection was for 
the express purpose of depriving the man of his employment, the case 
would not be within the exception of sub-sec. (2) as an act done for 
the reasonable protection of the workmen, nor under sec. 497 as an act 
done for the purposes (legal purposes) of a trade union. Compare 
Larkin v. Long [19115] A.C. 814, 84 L.J.P.C. 201, affirming Long v. 
Larkin [1914] 2 Irish B. 285; Dallimore v. Williams, 30 Times L.R 
432 and 470.

Juriadiction of acaaiona excluded)—See sec. 685.
Conapiracy with peraona aomc of whom are unknown]—A charge 

may be framed so as to charge one person with conspiracy with other» 
named and with others unknown “ or with some or one of them.” R. v. 
rhi.kv. 1 All 46.

Trade conapiracire and combinations]—See Code sees. 2 (38), 496 
503, 581, 590, 1012; Conciliation and Lalwur Act, R.S.C. 1906, ch. 96; 
Combines Investigation Act, Can., 1910, ch. 9; Industrial Disputes In 
vestigation Act, 1907, Can., ch. 20, as amended, 1910, Can., ch. 29, the 
Department of Labour Act, 1909, Can., ch. 22.

Conaftiracy generally)—See note to sec. 573, dealing with conspiracy 
to commit an indictable offence.

Second offences] — See secs. 465, 963 and 964.
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» llfally breaking contract with danger to life or property. Wilfully 
breaking roatrael eoaaeeted with supply of power, light, gas 
or w nier.—Municipality or roaipaay «applying light, power, 
gas or water wilfully breaking contract. Hallway eoaipaay 
wilfully breaking contract, and so cancelling transportation 
facilities.

409 Every one is guilty of an offence punishable on indict
ment or on summary conviction before two justices and liable on 
conviction to a penalty not exceeding one hundred dollars or to 
three months’ imprisonment, with or without hard labour, 
who,—

(а) wilfully breaks any contract made by him knowing, or
having reasonable cause to believe, that the probable 
consequent** of nis so doing, either alone or in com
bination with others, will lie to endanger human life, 
or to cause serious bodily injury, or to expose valu
able property, whether real or personal, to destruction 
or serious injury ; or,

(б) being bound, agreeing or assuming, under any con
tract made by him with any municipal corporation 
or authority, or with any company, to supply any 

' city or any other place, or any part thereof, with 
electric light or [tower, gas or water, wilfully breaks 
such contract knowing, or having reasonable cause 
to believe, that the probable consequences of his so 
doing, either alone or in combination with others, 
will be to deprive the inhabitants of that city or 
place, or part thereof, wholly or to a great extent, 
of their supply of power, light, gas or water ; or,

(c) living Isiund. agreeing or assuming, under any contract 
made by him with a railway company, or with His 
Majesty, or any one on behalf of His Majesty, in 
connection with a government railway on which His 
Majesty’s mails, or passengers or freight are carried, 
to carry His Majesty’s mails, or to carry passengers 
or freight, wilfully breaks such contract knowing, or 
having reason to believe that the probable conse
quences of his so doing, either alone or in combina
tion with others, will he to delay or prevent the

633



[I«wi Criminal Vudk (Part VII)

running of any locomotive engine, or tender, or 
freight or paawmger train or car, on the railway.

2. Every munici|ial corporation nr authority or company, 
liound, agreeing or assuming to supply any city, or any other 
place, or any part thereof, with electric light or |>ower, gas or 
water, which wilfully breaks any contract made hy such muni
cipal corporation, authority, or company, knowing or having 
reason to believe that the probable consequences of its so doing 
will lie to deprive the inhabitants of that city or place or part 
thereof wholly, or to a great extent, of their supply of electro 
light or power, gas or water, is liable to a penalty not exceeding 
one thousand dollars.

II. Every railway company, bound, agreeing or assuming to 
carry His Majesty’s mails, or to carry passengers or freight, 
which wilfully breaks any contract made by such railway com 
uauy, knowing or having reason to believe that the probable 
consequences of so doing will he to delay or prevent the running 
of any locomotive engine or tender, or freight or passenger 
train or car on the railway, is liable to a |icnalty not exceeding 
one hundred dollars.

4. It is not material whether any offence defined in this sec 
tion is committed from maliiv conceived against the person, 
corporation, authority or company with which the contract is 
made or otherwise.

Origin)—Code of 1892, sec. 521 ; Can. 8tal. 1908, eh. 18, sec. 7 (for 
reeling n clerical error); B.8.C. 18MII, cti. 175, sere. 15 and 17.

Sab nec (4)—Committed from sol fieri—" Mnlicr is a term which is 
truly a legal enigma"; Harris Cr. Law, p. VI.

The terms "malice" and “malicious" are practically eliminate! 
from the Code owing to the confusion of ideas connected with them. 
” Malice " ap|iear* only in two places; here and in sec. 965 (2), where 
the expression "mute of malice" is retained. Mr. Hoyles' article on 
The Criminal Law, .18 C.L..I. 2.11.

Summary conviction for fir Ht offence]—Offences under this section 
are excluder! from those for which under sec. 729 a first offender mar 
lie discharged on making satisfaction to the party aggrieved, at the 
discretion of the magistrate making the summary conviction.

Second offence»]—See secs. 465, 965 and 964.
Trade conn/nrocic» and combination*]—See Code secs. 2 (.18), 496- 

505, 581, 590, 1012; Conciliation and Isdmir Act, R.8.C. 1906, cli. 96;
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Cumhines Investigation Ad, Cm., 1910, vli. 9; Industrial Dispute* In 
vestigation Act, 1907, Can., eh. 20 a* amended, 1910, Can., eh. 29; the 
Department of Lalwur Act, 1909, Can., ch. 22.

Whee sec*. 499 and .">00 to be posted ap. Penalty for default. 
Defacing same.

500. Every such municipal cor|>oration, authority, or com
pany, shall cause to ht- posted up at the electrical works, gas 
works, or water-works, or railway stations, as the case may he, 
lielonging to such corporation, authority or company, a printed 
copy of this ami the preceding section in some conspicuous 
place, where the same may be conveniently read by the "" ; 
anti as often as such copy becomes defaced, obliterated or de
stroyed shall cause it to la- renewed with all reasonable despatch.

2. Every such municipal cor|Kiration, authority or company 
which makes default in complying with such duty is liable to a 
[wnalty not exceeding twenty dollars for every day during which 
such default continues.

3. Every person unlawfully injuring, defacing or covering up 
any such copy so posted up is liable on summary conviction to 
a penalty not exceeding ten dollars.

Origin]—Code of 1892, see. $22; R.8.C. 1886, ch. 173, sec. 19.
Summary ronrirtion for frit nfrncr]—Offence* under this section 

SIC excluded from thune fur which under sec. 729 a flr«t offender may 
I»- discharged on making natisfartion to the party aggrieved, si the dis- 
erclion of the magistrate making the summary eimviction.

Intimidation. H) violence. Il) Hire.ta. By following. By hiding 
properly.—By fnllnwlng In disorderly way. - By wnfrhlng 
and beaelllng.

501. Every one i* guilty of an offence punishable, at the 
option of the accused, on indictment or on summary conviction 
latfore two just he* and liable on conviction to a line not exiwil- 
ing one hundred dollars, or to three months’ imprisonment with 
or without hard labour, who, wrongfully and without lawful 
authority, with a view to com|a'l any other person to abstain 
from doing anything which he has a lawful right to do, or to do 
anything from which he has a lawful right to abstain,—

(«) uses violence to such other person, or his wife or 
children, or injures hi* property: or,
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(h) intimidates such other person, or his wife or children, 
by threats of using violence to him, her or any of 
them, or of injuring his property ; or,

(c) persistently follows such other person about from plat*
to place; or,

(d) hides any tools, clothes or other property owned or
used by such other person, or deprives him of, or 
hinders him in, the use thereof ; or,

(e) with one or more other persons, follows such other per
son, in a disorderly manner, in or through any street 
or road ; or,

(/) besets or watches the house or other place when* such 
other person resides or works, or carries on business 
or happens to be.

Origin]—4-5 Edw. VII, Can., ch. 9; Code of 1892, sec. 523; R.8.C. 
1886, ch. 173, soc. 12; Conspiracy and Protection of Property Act, 1875, 
Imp. (38-39 Viet., ch. 82).

Who may not try strike charge*]—No person who is a master, or the 
father, son or brother of a master in the particular manufacture, trade 
or business, in or in connection with which any offence under sec. 501 is 
charged to have tieen committed, shall act as a magistrate or justice, in 
any case of complaint or information under that section, or as a member 
of any court for hearing any appeal in any such ease. Sec. 578.

“ To abstain from doing anything which he has a lawful right to 
do ”]—In B. v. McKenzie [18921 2 <j.B. 519, 61 LJ.M.C. 181, 17 Cox 
C.C. 542, the defendant was convicted under the corresponding sec. 7 of 
the English Act. Objectio,' was taken that the conviction stated that 
he wrongfully and without legal authority followed the informant in 
a disorderly manner with two or more other persons in certain streets 
with a view to compel him to abstain from doing acts which ho had a 
legal right to do, but did not state what the acts were. The court held 
that the conviction was had, as it ought to have stated what the acts 
were which he had a legal right to do. But where the indictment as in
B. v. Hulme (1913), 9 Cr. App. B. 79 has stated what the informant 
was doing, but has omitted the formal statement that he had a legal 
right to do it, the conviction thereon will be upheld ; the point raised 
in B. v. McKenzie not then l»eing applicable.

Sub-sec (a)—“ Injures his property ”]—In Smith v. Moody [1903] 
1 K.B. 56, the conviction followed the words of the Act (compare Code 
sec. 723, sub-sec. 3), and in holding the conviction bad Lord Alverstone.
C. J., at p. 60, said : “ The second objection to the conviction is that
it does not sufficiently specify the property of the respondent which

636



Intimidation [«Ml]

the appellant ie alleged to have injured, the only words used lieing * did 
injure the property of' the respondent. 1 have eoiue to the conclusion 
that this objection is good and must prevail. I was at first inclined to 
think that the defect was cured by sec. 39 of the Summary Jurisdiction 
Act, 1879, which provides that ‘ the description of any offence in the 
words of the Act . . . creating the offence, or in similar words, 
shall be sufficient in law * ; but on further considering the question, 
which is undoubtedly one of importance, it seems to me that it could 
not have been intended by that section to do away with the old rule of 
criminal practice which requires that fair information and reasonable 
particularity as to the nature of the offence must lie given in indictments 
and convictions. All that is meant by sec. 39 is that the offence itself 
need only be described in the words of the statute creating it. As was 
pointed out in the argument for the appellant, it clearly would not lie 
sufficient to say, in a conviction for larceny, ‘ did steal the property of ‘ 
the prosecutor without any further particulars; and, in my opinion, 
sec. 39 does not cure the omission from a conviction of such particu
larity in the description and details of the offence as has always been 
required.”

Sub-sec. (b)—“Intimidates by threats”]—It is for the jury to find 
whether the words used amounted to intimidation. R. v. Raker (1911), 
7 Cr. App. B. 89; B. ▼. Walton (1863), L. & C. 288, 9 Cox C.C. 268, 
R. v. Tomlinson [1895] 1 Q.B. 706, 18 Cox C.C. 75; Curran v. Treleavan 
[1891] 2 Q.B. 545, 61 L.J.M.C. 9; Wood v. Rowron, L.B. 2 Q.B. 21, 36 
L.J.M.C. 5.

Sub-sec. (o)—Persistently follows about from place to place]—See 
Smith v. Thomasson, 16 Cox C.C. 740, 54 J.P. 596.

Sub-sec. (e)—With another person, following in a disorderly man
ner]—Soe ex parte Wilkins, 64 L.J.M.C. 221.

Sub-sec. (f)—Picketing in furtherance of strike]—A combination 
not to work is one thing, and is lawful. A combination to prevent 
others from working by annoying them if they do is a very different 
thing, and is prima fade unlawful. Quinn v. Leathern [1901] A.C. 495, 
at 583 ; Krug Furniture v. Berlin Union, 5 O.L.B. 563.

In Lyons v. Wilkins [1899] 1 Ch. 255, the plaintiffs sought by a 
civil action to restrain the defendants, members of a trades union, from 
watching and besetting the works of the plaintiffs, and also the works 
of a third person who worked for the plaintiffs, for the purpose of per
suading work people, and such third person, to abstain from working 
for the plaintiffs; and a perpetual injunction was granted restraining 
the defendants from watching and liesetting the plaintiff’s premises for 
the purpose of persuading, or otherwise preventing, persons working for 
them, or for any purpose except merely to obtain or communicate in
formation; and also from watching or besetting the premises of the 
third person for the purpose of persuading or prex-enting him from 
working for the plaintiffs, or for any purpose except merely to obtain
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or communicate information. Hoc also Canada Foundry Co. v. Emmett, 
2 O.W.R. 960, 3 O.W.B. 631 ; Dominion Coal Co. v. Houatield, 8 E.L.R. 
145 ; Le Roi Mining Co. v. Russlaml Milieu’ Union, 8 R.C.R. 30; Branch 
v. Rotli, 10 O.L.R. 284; Vulcan Iron Works v. Winnipeg Lodge, 10 Man 
R. 207 ; Joué v. Metallic Rooting Co. 11908] A.C. 614, reversing Metallic 
Roofing Co. v. José, 12 O.L.R. 200, 14 O.L.R. 150.

An injunction forbidding the liesetting of the employer's premise»» 
by striking employees should contain an exception by the words “ except 
for the purpose of obtaining and communicating information.” Cotter v. 
Osborne, 16 Man. R. 395, 18 Man. R. 471. The form of injunction order 
commonly applied is that of Taff Vale Railway Co. v. Amalgamated 
Society of Railway Servants [1001] A.C. 426. Le Roi Mining Co. v. 
Russlaml Miners' Union, 8 H.C.R. 370.

Whilst workmen, mendiera of a trade union, have a right to strike and 
to combine for that purpose in order to improve their own position, pro 
vided the means resorted to lie not in themselves unlawful, yet they 
have no right to induce other workmen, who are not mendiera of the 
union and who desire to continue working to leave their employment 
or to endeavour to prevent the employers from getting other men to 
work for them and for that purpose to watch and beset the places where 
the men happen to lie, or to induce the employers’ workmen to break 
their contracts, as these are acti niable wrongs and picketing and lie- 
setting are expressly made unlawful by sec. 501 of the Code. Cotter v. 
Osborne, 18 Man. R. 471. The destruction during the progress of this 
suit of a book kept by an officer of the union at its headquarters in 
which were recorder! minutes relating to the strike and the non-pro 
duction of a strike register kept and of the reports handed in from day 
to day by mendiera of the union actively engaged in picketing and 
officially appointed for that pur|Kiee were held, in a civil action, to lie 
circumstances that justified the court in presuming that they contained 
entries unfavourable or damaging to the defence and in being satisfied 
with less convincing evidence, than might otherwise lie required, that the 
wrongful acts of certain mendiera were the authorized acts of the 
union. Cotter v. Osborne, 18 Man. R. 471.

A violation of legal right committed knowingly is a cause of action : 
Quinn v. Leathern [19011 A.C. 495, at p. 510, 70 L.J.P.C. 76. Every 
person has a right under the law as lietween himself and his fellow sub 
jects to full freedom in disposing of his own labour or his own capital 
according to his will. Idem. It follows that every person is subject to 
the correlative duty arising therefrom, and is prohibited from any 
obstruction to the fullest exercise of this right which can lie made com 
patible with the exercise of similar rights by others. Idem, at p. 525 
Therefore a combination of two or more persons without justification 
to injure any workman by inciting employers not to employ him is, if 
it results in damage to him, actionable. Idem. This prima facie wrong 
ful interference may be negatived by showing that the exercise of the
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defendants' own right* involved the interference complained of, which 
interference is merely the exercise of the right of a man to interfere 
in a matter in which he is jointly interested with others, and such inter
ference gives no cause of action. Sleuter v. Scott (1814), 6 W.W.R 
481, affirmed, 8 W.W.B. 714, 21 B.C.R. 155.

In such a case there will lie intentional procurement of a violation 
of individual rights, contractual or other, hut just cause for it as l>eing 
done for the maintenance of the equal civil rights of the defendants. 
Glamorgan Coal Co. v. South Wales Miners' Federation [1903] 2 K.B. 
545, at p. 671.

What is " just cause" or “ sufficient justification " that will negative 
the prima facie right of action is, in many cases, a difficult question to 
determine, as to which no general rule can lie laid down. The good 
sense of the tribunal which had to decide would have to analyse the 
evidence and discover on which side the line fell. Glamorgan Coal Co. 
v. South Wales Miners' Federation, supra, at p. 574 ; Giblan v. National 
Amalgamated Labourers Union [1903] 2 K.B. 000, at p. 618, 72 LJ.K.B. 
W>7; Sleuter v. Scott (1914), 6 W.W.R. 451, 452.

Prima facie a combination to interfere with the civil rights of an
other, whether it be a right to full freedom in disposal of his own 
labour or his own capital, or any other right of citizenship, is an un
lawful combination, because such interference if carried into effect is 
an actionable wrong, and it is this fact and not any mere malicious 
motive which constitutes the combination a conspiracy. Glamorgan Coal 
Co. v. South Wales Miners' Federation [ 1903] 2 K.B. 545, 570; Sleuter 
v. Scott, supra.

A body of men may refuse to work with another if it is mit shown 
that their purpose was to molest him in pursuing his calling and pro 
vent him except on conditions of their own making from earning his 
living thereby. Graham v. Knott, 14 B.C.R. 97. But if they not only 
exercised their undoubted right to work or refuse to work, but success
fully and intentionally endeavoured to dictate conditions on which an
other should work, they can only escape liability if they had " just 
cause." The direction given to the jury by Fitzgihhon, L.J. in Quinn v. 
Leathern, approved in the Giblan ease, supra [1903] 2 K.B. 600, at p. 
619, and in Quinn v. Leathern, supra [1901] A.O. 495, at p. 508, is that 
the jury were to consider whether the intent and actions of the defend
ants went lievond the limits which would not he actionable, namely, 
securing or advancing their own interests or those of their trade by 
reasonable means, including lawful combination, or whether their acts 
as proved were intended and calculated to injure the plaintiff in his 
trade through a combination and with a common purpose to prevent the 
free action of his customers and servants (in that case of hia employers), 
and with the effect, of actually injuring him, as distinguished from acts 
legitimately done to secure or advance their own interests. In the Giblan
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case, supra, it was held that the right of action was not defeated when 
the object was to compel payment of a debt to the union. In Conway v. 
Wade [1909] A.C. 506, at p. 515, 78 L.J.K.B. 1025, the right was net 
defeated even as against a single individual, and a fortiori, not against 
a combination of individuals, when the object was to compel payment 
of a fine imposed by the union.

Joint indictment for critnes committed in concert]—See Code sec. 858 
and notes.

Summary conviction for first offence]—Offences under this section 
are excluded from those for which under sec. 729 a first offender may 
be discharged on making satisfaction to the party aggrieved, at the dis
cretion of the magistrate making the summary conviction.

Second offence on indictment]—See Code secs. 465, 851, 96.1, 961 
and 982.

Industrial Disjmtes Invcstipation Act, Can.]—The Indust ial Dis 
putes Investigation Act, 1907, 6-7 Edw. VII, Can., c. 20, provides for a 
reference, in certain cases, of disputes between employers and employees 
to boards of conciliation and investigation; by s. 56 prohibits strikes or 
lockouts “ prior to or during " such a reference ; and by s. 60 declares 
that “ any person who incites . . . any employee to go or continue on 
strike contrary to the provisions " of the Act shall be guilty of an offence 
and liable to a tine. In R. v. McGuire, 16 O.L.R. 522, 13 Can. Cr. Cas. 
312, the defendant was convicted under the above s. 60 of unlawfully 
inciting the employees of a mining company to go on strike. At the 
time when the alleged offence wus committed, neither the mine-owners 
nor their employees had made application for the appointment of a 
board under the Act. l't was held that the prohibition by the statute 
of strikes or lockouts “prior to or during a reference" of the dispute 
to a Ismrd does not apply solely to cases in which one of the parties to 
the dispute has made application for the appointment of such a board, 
but makes all strikes and lockouts illegal until there has been such a 
reference, and the Imard has made its report thereon. A strike is there 
fore “contrary to the provisions of the Act," before as well as aftei 
it has lieen invoked by either the employers or employees, and, as there 
was evidence to support the conviction, it must be affirmed. Rex v. 
McGuire, 16 O.L.R. 522, 13 Can. Cr. Cas. 312. See also amending Act, 
1910, Can., ch. 29; Williams v. United Mine Workers, [1917] 1 W.W.K.

Blackmail, threats and intimidation]—See secs. 216 (A), 265, 332.
lie iii, m, m, nt, m, u, m, eve, ni

Trade conspiracies and combinations]—See Code secs. 2 (38), 495 
503, 581, 590, 1012; Conciliation and Labour Act, R.fl.C. 1906, ch. 96; 
Combines Investigation Act, Can., .91 ch. 9; Industrial Disputes In 
vestigation Act, 1907, Can., eh. 20 as amended 1910, Can., ch. 29; the 
Department of Labour Act, 1909. Can., ch. 22.
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Inlimldalloii I» |irrtrnl working at an; Irai».

502. Every one is guilty of an indictable offence and liable 
to two years' imprisonment who, in pursuance of any unlawful 
combination or conspiracy to raise the rate of wages, or of any 
unlawful combination or conspiracy respecting any trade, busi
ness or manufacture, or respecting any person concerned or 
employed therein, unlawfully assaults any person, or, in pur
suance of any such combination or conspiracy, uses any violence 
or threat of violence to any person, with intent to hinder him 
from working or being employed at such trade, business or 
manufacture.

Origin]—Code of 1892, see. 524 ; R.8.C. 1888, ch. 163, see. 9.
Violence and threats of violence in unlawful trade conspiracy]—A 

trade conspiracy is an agreement to do, or procure to be done, any un
lawful act in restraint of trade. Code sec. 496. The purposes of a 
trade union are not, by reason merely that they are in restraint of 
trade, unlawful an regards the criminal law. Code sec. 497.

No prosecution shall be maintainable against any person for con
spiracy in refusing to work with or for any employer or workman, or 
for doing any act or causing any act to tie done for the purpose of a 
trade combination, unless such act is an offence punishable by statute, 
■•a. m.

** Trade combination " means any combination between masters or 
workmen or other persons for regulating or altering the relations be
tween any persons being masters or workmen, or the conduct of any 
master or workman in or in respect of his business or employment, or 
contract of employment or service. Code sec. 2, sub-sec. (38).

And an “ act,” for the purposes of the sections relating to offences 
connected with trade and breaches of contract, includes a default, breach 
or omission. Code sec. 335 (a).

See notes to secs. 498, 501.
Second offences]—See secs. 465, 963 and 964.
Trade conspiracies and combinations]—See Code secs. 2 (38), 495- 

503, 581, 590, 1012; Conciliation and Labour Act, R.6.C. 1906, ch. 96; 
Combines Investigation Act, Can., 1910, ch. 9; Industrial Disputes In
vestigation Act, 1907, Can., ch. 20 as amended 1910, Can., ch. 29; the 
Department of Labour Act, 1909, Can., ch. 22.

Using violence to hinder buying grain, etc.—To prevent conveyance 
of same.-By violence hinders seamen, etr„ loading or unload
ing.—Using violence with Intent to hinder.

503. Every one is guilty of «n offence punishable on indict
ment, or on summary conviction before two justices, and liable
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on ouuvk'tion lu a tine not exceeding une hundred dollars. or 
to three months’ imprisonment with or without hard labour, 
who,—

(nI beat* or use* any violenue or limât of violence to am 
|HTNin with intent to deter or hinder him from buy
ing, Helling or olherwine disposing of any wheat or 
other grain. Hour, meal, malt or | iota toes, or other 
pi™ I me or goods, in any market or other place; or, 

(hi Ih-hIs or use* any *ueh violence or threat to any person 
having the charge or care of any wheat or other grain, 
flour, meal, malt or potatoes, while on the way to or 
from any eity, market, town or other place with in
tent to atop the conveyance of the same; or,

(r) hy force or threat* of violence, or by any form of intinu 
elation whatsoever, hinders or prevents, or attempts to 
hinder or prevent any seaman, stevedore, ship ear 
l*'iiter, ship lalcourer or other person employed to 
work at or on hoard any ship or vessel, or to do anv 
work connected with the loading or unloading there
of, from working at or exercising anv lawful trade. 
Inisiness, calling or occupation in or for which he is 
so employed : or with intent so to hinder or prevent, 
besets or watches such ship, vessel or employee ; or. 

(if) lieats or uses any violence to, or makes any threat of 
violence against, any such person with intent to 
hinder or prevent him from working at or exercisin'.' 
such trade, business, calling or nccupatioe or on in 
count of his having worked at or exercised the same

(triflin')—Code of 1R92, sec. 525 ; 50-51 Viet., ran., eh. 49; R.fl.r. 
1890, eh. 17.1, see. 10.

.Sssimorv conviction lor frit offence)—Offenses under this seel ion 
nre excluded from those for whieh under see. 729 a lirst offender mac 
lie discharged on making salisfaetion to the party aggrieved, at the dis 
erection of the magistrate making the summary conviction.

.Vrronif offence on cndiefmenf]—See Code secs. 405, K51, 90.1. 904 
and 992.

TrnAr rmmpirnrirn one1 eomhcnotioHil—flee Code sees.. 2 (89), 49.1 
508, 591, 590, 1012; Conciliation and Labour Art, R.R.C. 1900, rh. 90;
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('.►milium lnvesligatioli Art, Van., IP1II, <h V; Iii.limtnul In
vestigatinn Art, 11HI7, Can., rh. 2u Hr Hmrmlr.1 Itilti, Cen., rh. L’V; the 
Department nf I.iiImhU' Art, 1PIIP, (’ail., rh. 22.

Intimidation In pretrul bidding im |>iiblU* lauds.

504. Kiiry person ir guilty of hii indictable offence ami lialilv 
lu a linr nut exceeding four liuntlrril dollars, nr In Iwo y tiara" 
imprisonment. nr tn laitli, wIki, Indore nr at lia1 time nf the pit I > 
lit salt' of any Indian lamia, nr lamia of Canada, or of
any province of Canada, by intimidation, or illegal combination, 
hinders or prevents, or it " " r or prevent, any person
front bidding ii|hui nr purchasing any lamia m offered for sale,

Origin|—Code of 1NP2, see. 526; H.8.C. Issti, rh. 173, see. 14.
Second offence) See errs, 465, tHt.'t amt IHI4.

Trading Stamps.

laraln* trading stamps.

505 Every one ia guilty of an indictable offence and liable 
In one year's imprisonment, ami to u line not exceeding five 
hundred dollars, who, by himself or bis employee or agent, 
directly or indirectly, issues, giies, sells or otherwise dispiscs of, 
or offers to issue, give, sell or otherwise dis|ai*c of trailing stamps 
to a merchant or dealer in gisais for uae in his business.

OHflin]—Cali, an hi ., 4-5 Kilw, Vil, rh. P, SI'I', I, 7 s Kdw. VII, rh. 
IS, ser. $.

" Tradin/t idampa” defined] -Hev secs. 335 (a) sail 335 ( 2), ns 
»ntrniled IPOS, By the lallrr an c.ffrr, printed nr marked by the maim 
fiirturer upon any wrapper, Isis nr reeeptaele, in whirh gia»ds are sold. 

■ if a premium nr reward for the return of surh wrapper, Isis or reeeptaele, 
to the manufaeturer. is not s trading stamp within the meaning of 
this Part. Cnn. Hint., lPIIK, rh. IS, ser. 5.

A voting tirket given liy a trader to earh purrhnsci of goods to en
able the latter to become a eonteslant for prir.es to Im distributed In a 
voting eontesl or to aid another eoatentant by voting for him or by 
hanaferring the tirket to liim, ia a " trading slniup " within si'rs. 335 (a) 
and 505. R. v. Pollock (1P16), 26 Can. Cr. Cas. 24. 36 O.L.R. 7.

" Kvery oa.’”l A partnership or eoi|mration ia inrluded. Ciate 
av. 338 (a).

" Merchant "t—This inrtndes any partnership, company or body 
corporate doing a mercantile business. Code ser. 335 iy).

Except jn]—Ser. 343 declares that Part VII shall not apply to any
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trailing stamp “ issued " by n manufacturer or vendor lieforw Novemlicr
i. wm

Second offences]—Bee area. 465, 757, 851, 963, 964, 982.

Trading «tamp*. lilting In a purchaser of good*.
506 Kvery otto i* of an indictable offence anil liable

In *ix month*’ iiuprinonment, and to a fine not exceeding two 
liunilml dollar*, who, lieing a mvreliant or dealer in goiwl*. In 
himnelf or hi* employee or agent, directly or indirectly, give* 
or in any way di»po*ew of, or offer* to give or in any way di*po*c 
of, trading *tani|M to a pnrehaaer from him of any *ueh gtwd*.

Origl»]—4-5 Kdw. VII, Can., rh. 9.
Trading afmnfia)—Aa to what are included in this term, sec an1*. 

335 (Ï), 336 («), 34.1.
Merchant or dealer]—Code ace. 335 iff)- 
Agent]—Code eec. 335 (ff).
Purchaser]—Code am-. .135 (ff).
Second a fences]—Bee area. 465, 757, 851, 963, 964, 982.

Kverntlie oHirer of offending company liable for aiding, abetting. 
roanaelHag or prornriag offence under area. SOi, 566.

507 Any executive officer of a coqmration or eom|*inv guilty 
of an nffeiice under the two la*t preceding nection* who in any 
wav aid* or aliet* in or counael* or pr- -tre* the coinminaion of 
►licit offence, ia guilty of an indictable offence and liable to tin 
punishment dated in the *aid nection* reapectively.

Oriffin | 4 5 Kdw. VII, Can., rh. 9.
Exception]—Bee arc. 34.1.
Second offence]—Her area. 465. 757, 851, 963, 964, 982.

Offence to receive trading «lamp* on parrhaae of good*.

508 Every one i* guilty of an offence and liable, on sum 
mary conviction, to a line not exceeding twenty dollar*, who, 
being a pnrehaaer of good* from a merchant or dealer in good*, 
directly or indirectly receive* or take* trading atampa from the 
vendor of auch good* or hie employee or agent.

Origin]—4-5 Kdw. VII, Can., ch. 9.
'‘Every one"; “ purchaser ” ; “ mrrrAdul ” j "vendor"; " agent "1 

Karh rtf these includes, for the purposes of sec. 508, any partnership, 
company or itody corporate. Code see. 335 (ff).
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Trading stamps]—A dednition •( what are to lie considered " trading 
«tempi " in addition to what are ordinarily m vailed is to lie found in 
Code see. 336, paragraph («), and aee nee. 335 (2), 343. Other trading 
■tamp offences are mentioned in seen. 505-507.

Summary conviction lor first offence]—Offences under this section 
are excluded from those for which under see. 72» a first offemlei may 
lie discharged on making satisfaction to the party aggrieved, at the dis
cretion o' the magistrate making the summary eonvietlon.

Musical and Dramatic Copt/riyht*.
Performing dramatic or mnaleal copyright works without consent 

of author.
5081. Any person who, without the written consent of the 

owner of the copyright or of his legal representative, knowingly 
perfores or causes to lie performed in public and for private 
profit the whole or any |iart, constituting an infringement, of 
any dramatic or operatic work or musical composition in which 
mpyright subsists in Canada, shall be guilty of an offence, and 
«hall be liable on summary conviction to a tine not exceeding 
two hundred and fifty dollars, or, in the case of a second or sub
sequent offence, either to such fine or to imprisonment for a term 
not exceeding two months, or to both.

Origin]—Can. 8tat. 1915, eh. 12.
Summary conviction for first offence]—See sec. 729.

I mult hurtled changing of title, etc, of ropy righted drama or msslr.
508ii. Any person who makes or causes to to- made any 

change in or suppression of the title, or the name of the author, 
of any dramatic or ojieratie work or musical com|uisition in 
which copyright subsists in Canada, or who makes or causes to 
lie made anv change in such work or composition itself without 
the written consent of the author or of his legal representative, 
in order that the same may he iwrformed in w hole or in part in 
public for private profit, shall lie guilty of an offemv, and shall 
Is1 liable on summary conviction to a fine not exi-ceding five 
hundred dollars, or, in the ease of a second or subsequent offemv. 
either to such line or to imprisonment for a term not exceeding 
four months, or to Imth.

Origin]—-Can. Slat., 1915, eh. 12.
A |ierson who suppresses the name of the author of a Iheatrical play 

written by a foreigner but protected hr the Imperial Statute (1*86),
645
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4V-5U Viet., eh. .'i.'i ( Herne Couveiiliiai), without the consent of till 
author, ami who lute it re |>r i own 11*11 in a theatre in Vanada, renders hini 
self guilty of a eriiuinal offenee under aee. 5uhh. Hex V. Daoust (Mel 
lironiier v. Itaoust) (11*15), 26 Can. Cr. Can. (HI, 411 Que. 8.C. 65

Summary eoaeretron for fini off* nr* ] Nee sec. 721*.

/t’et/iecliny I it* waiter.
Hot IrIt lay or carry lay oa haalueaa of iaaaraare. I allrranrd coat- 

pallet. IVnnllj. l imitation of flair for prosecution.

508i . (1) Kvery one «hull lie guilty of an indictable offetin 
who, within Canada, except on ladialf of or as agint for a coin 
pany, thereunto duly liivnscd by tin Minister of Pittance, or on 
la-half of or as agent for or as a mendier of an association of 
individuals formed u|nm the [dan known as Lloyd's or of mi 
associât ion of | arsons fomttal for tin* )iur|aaa* of inter-insurance 
and so licensed, solicits or accepts any insurance risk, or issue- 
or tlelivers any interim mvipt or |adicv of insuraui-e, or grant- 
in consideration of any premium or payment any annuity on a 
life or lives, or collects or reieives any premium for insurance, 
or carries on any business of insurance, or ina|«*cts any risk, or 
adjusts any loss, or prosecutes or maintains any suit, action or 
prineeding, or tiles any claim in insolvency relating to such 
business, or nseives directly or indimf ly any remuneration for 
doing any of the aforesaid acts.

(?) Any one convicted of any such offenee «hall for s lii 
olfcinr la* liable to a peiiallt of not more than lift y dollars m 
less than twenty dollars, and, in default of jaiyment. to imprison 
incut will* or without hard lalsmr for a term of not mole than 
three months or less than one month, and for a second or am 
«ubsiupicut offence to a (smalty of not more Ilian one huudrei! 
dollars or less Ilian fifty dollars, and in addition thereto In 
imprisonment with hard lalsmr for a |a*riisl of not more than 
six months or less than three months.

(:t) All ion or complaints for any of the aforesaid
offences shall Is* laid or made within one year after the com 
mission of the offence.

(4) One-half of any |a*euniarv |« mentioned in (bi
section shall, when recovered, belong to His Majesty and tin 
other half them if to the informer.

«46
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Provided tint nothing in thi* nation contained «hull I» 
ilii iiiid tu prohibit or affi-et or to ini|N>se any |h■ ■ inIty for doing 
Miiv <>f the acte in this went ion iléacribed,—

(«| by or on behalf of a company ineur|sirated initier tin- 
laws of any province of Canada for the pur|sise of 
carrying on the business of insure mv:

(6) by or on helialf of any society or association of persons 
thereunto s|wi utlly authorized by the Minister of 
Finance or the Treasury Board ;

(r) in respect of any |k*Iicy or risk of life insureniv issue*! 
or undertaken on or I adore the thirtieth day of 
March, one thousand eight hundred and seventy- 
eight, by or on behalf of any eont|iany which has not 
since the last mentioned date received a license from 
the Minister of Finance;

(rf) in respect of any poliey of life insurance issued by an 
unlicensed company to a person not resident in 
Camilla at the time of the issue of such policy;

(#1 ill respect of the insurance of property situated in 
Canada will* any British or foreign unlicensed iu«ui 
mice company or underwriters, or with persons who 
recipns-ally insure for protection ami not for pro lit. 
or the ins|H-ction of the pru|a-rty so insured, or the 
adjustment of any loss incurred in resja* I thereof, if 
the insurance is effected outside of Canada without 
any solicitation wliats*a-ver directly or indirectly on 
the part of the company, underwriters or persons by 
which or by whom the insurance is made ;

(ft solely in n-s|*'ct of marine or inland marine insurance: 
(*/) in respect of any contract entered into or any certificate 

of " ' or |silicy of insurance issued, la-fore
the twentieth day of July, one thousand eight hun
dred ami eighty-five, by any assessment life insurance 
company,

Origin] Can. 8lal„ 1917, 7 8 (ten. V, el*. 26, see. 1.
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INIhcm. Illscrlnilaatloa. l'nlawlnl nMtt, etc.
508d. (1) Any insurance company, or any officer, agent or 

representative thereof, who,—
(а) makes or permits any distinction or discrimination in

favour of individuals between the insure I of the 
same class and equal expectation of life in the 
amount of premiums charged or in the dividends 
payable upon any policy of life insurance issued In 
or on behalf of the company ; or,

(б) makes or assumes to make any stipulation or agree
ment which is intended to operate as a part of am 
insurance contract to which the eonqiany is or is to 
become a party, whether in respect of the amount 
terms or conditions of the insurance, the premium 
to be paid or otherwise, except such as is plainly 
expressed in the policy issued in the case; or, 

yc) pays, allows or gives, or offers to pay, allow or give, 
directly or indirectly, as inducement to insure, any 
rebate of the premium stipulated by the policy to he 
payable, or any special favour or advantage in the 
dividends or other benefits to accrue thereon, or any 
advantage by way of local or advisory directorship 
unless for actual service bona fid* performed, or any 
paid employment or contract for service of any kind 
or any inducement whatever intended to la* in the 
nature of a rehate of premium ; or,

(<f) gives, sells or purchases as such inducement or in con
nection with such insurance any stock, bonds or 
other securities of any insurance company, or other 
corporation, association or partnership ;

And any person who knowingly receives as an induce 
ment to insure, any reflate of premium or any such sjas ial 
favour, advantage or inducement as aforesaid ; 

shall for a first offence lie liable to a |ienaltv of double the 
amount of the annual premium chargeable ii|ion the application 
or policy in respect of which the offence is committed, such 
penalty not to lie less than one hundred dollars, and for a second 
or subsequent offence to a penalty of double the amount of such 
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annual premium, the latter penalty not to be lew than two hui. 
dred and fifty dollars.

(8) Moreover every director, manager or other office r of any 
insurance company who knowingly consents to or permits the 
violation of any of the provisions of this section by any agent 
officer, employee or servant of the company shall lie liable to a 
|ienalty of five hundred dollars.

(3) The penalties provided for in this section may lie recov
ered either u|hiii summary conviction under Part XV of the 
Criminal Code, or in any court of competent civil jurisdiction 
at the suit of any person suing therefor as well for Hw Majesty 
as for himself; one-half of any sueh penalty when recovered to 
lie («id into the Consolidated Revenue Fund and the other half 
to belong to the informer or person at whose suit the same is 
recovered.

(4) No director, manager, agent, officer or servant of any 
insurance company shall he indemnified, either in whole or in 
part, from the funds of the company for any penalty or costs 
which he may he adjudged to pay on account of any offence 
committed against this section.

Origin]—Can. Htat., 1917, 7 8 (leo. V, eh 2«, see. 1.





PART VIII.

WILFUL AND FOHtilDDEN ACTS JN KKSPKC'T OF L’KilTAIN FHOFUTY.

Interpretation.

** Wilfully " defined for purposes of Part VIII.

509. Ever}’ one who causes any event by an act which he 
knew would probably cause it, being reckless whether such event 
happens or not, is deemed for the purposes of this Part to have 
caused it wilfully.

Origin]—Sec. 481, Code of 1892; R.8.C. 1886, cli. 168, sec. 60.
Legal justification or colour of right]—See sec. 541, and as to sum

mary conviction offences under see. 539. the further limitations of sec. 
540 as to fair and reasonable supposition of right.

“ Wilful ” offences]—Where the Code declares an offence in respect 
of an act “ wilfully ” done, the indictment or charge will l>e insufficient 
if it omits the word ‘‘wilfully” or words to the like import, although 
the charge alleges the act to have lteen done “ unlawfully.” Ex parte 
O’Shaughnessv, 13 Que. K.B. 178, 8 Can. Cr. Cas. 136; R. v. Barre, 2 
W.L.R. 376, 11 Can. Cr. Cas. 1; and sec R. v. Johnson, 7 O.L.R. 525, 
8 Can. Cr. Cas. 123; R. v. Tupper, 11 Can. Cr. Cas. 199 ; R. v. Bridges, 
13 B.C.R. 67, 12 Can. Cr. Cas. 548; R. v. Graf, 19 O.L.R. 238. Under 
an election law a “ wilful " refusal by an official to permit a voter to 
vote was held to imply that the refusal was perverse or malicious. 
Johnson v. Allen, 26 Ont. R. 550. And in a prosecution for wilful re
fusal or neglect of a husband to maintain his wife it was held that 
there must be an absence of any reasonable ground for believing the
refusal or neglect to lie lawful. II------v. H------- , 6 Can. Cr. Cas. 165 ;
and see MeOillivrav v. Muir, 7 Can. Cr. Cas. 360, 6 O.L.R. 154.

It is to lie noted that the definition as to reckless acts given by sec. 
509 applies only to Part VIII (secs. 509-545). Compare secs. 259 (6), 
283, 285.

” Wilful ” ordinarily means voluntary or deliberate; Century Dic
tionary, vol. 8; but is often used in penal statutes so ns to include the 
idea of an act intentionally done with a bad motive or purpose, an 
evil ini.-hi. in Cyc. §44; B. v. Child, LB. l C.C1 807 On 04, l'I 
L.T. 556; R. v. Faulkner, 13 Cox C.C. 550; R. v. Cooper, 5 C. & P. 535; 
R. v. Cronin, 36 U.C.Q.B. 342.
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The general principle is that where a person commits an unlawful 
act unaccompanied hy any circumstances justifying its commission, it 
is a presumption of law that he acted advisedly and with intent to 
produce the consequences which have ensued. A person cannot shelter 
himself from punishment on the ground that the mischief he committed 
was wider in its consequences than he originally intended. B. v. Pern 
Miton, L.B. 2 C.C.R 119, 12 Cox «07, 30 L.T. 405; Bo per v. Knott 
[1898] 1 Q.B. 868, 67 L.J.Q.B. 574, 78 L.T. 595; B. v. Latimer, 17 
tj.B.D. 359, 51 J.P. 184, 16 Cox 70; B. v. Welch, 40 J.P. 183, 1 Q.B.I) 
23. 13 Cox 121 ; B. v. Ward, 1 C.C.K. 356, 12 Cox 123.

In the Welch case, supra, Coleridge, C.J., expressed the view that 
where the act was reckless and cruel there was malice enough to sustain 
a conviction.

Mischief.

Mischief.— Wilful destruction or damage to property.
510. Every one is guilty of the indictable offence of mis

chief who wilfully destroys or damages any of the ]>ro|>erty in 
this section mentioned, and ie liable to the punishment in this 
section specified, that is to say :—

(/4) To imprisonment for life if the object damaged is,—
(а) a dwelling-house, ship or boat, and the damage is

caused by an explosion, and any person is in such 
dwelling-house, ship or boat; and the damage causes 
actual danger to life ; or,

(б) a bank, dyke or wall of the sea, or of any inland water.
natural or artificial, or any work in, on, or belonging 
to any port, harbour, dock or inland water, natural 
or artificial and the damage causes actual danger of 
inundation ; or,

(c) any bridge, whether over any stream of water or not,
or any viaduct, or aqueduct, over or under which 
bridge, viaduct or aqueduct any highway, railway or 
canal passes, and the damage is done with intent to 
render and does render such bridge, viaduct or aque
duct, or the highway, railway or canal passing over 
or under the same, or any part thereof, dangerous 
or impassable ; or,

(d) a railway damaged with the intent of rendering and so
as to render such railway dangerous or impassable ;
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(U) To fourteen years’ imprisonment if the object damaged 
is,—

(a) a ship in distress or wrecked, or any goods, merchan
dise or articles belonging thereto ; or,

(6) any cattle or the young thereof, and the damage is 
caused by killing, maiming, poisoning or wounding;

((■') To seven years' imprisonment if the object damaged is,- 
(«) a ship damaged with intent to destroy or render use

less such ship ; or,
(b) a signal or mark used for purposes of navigation; or,
(c) a bank, dyke or wall of the sea or of any inland water

or canal, or any materials fixed in the ground (or 
securing the same, or any work belonging to any port, 
harbour, dock, or inland water or canal ; or,

(d) a navigable river or canal damaged by interference
with the flood gates or sluices thereof or otherwise, 
with intent and so as to obstruct the navigation 
thereof; or,

(e) the flood gate or sluice of any private water with in
tent to take or destroy, or so as to cause the loss or 
destruction of, the fish therein; or,

(/) a private fishery or salmon river damaged by lime or 
other noxious material put into the water thereof 
with intent to destroy fish therein or to be put 
therein; or,

(g) the flood gate of any mill-pond, reservoir or pool cut
through or destroyed; or,

(h) goods in process of manufacture damaged with intent
to render them useless; or,

(i) agricultural or manufacturing machines, or manufac
turing implements, damaged with intent to render 
them useless; or,

(;') a hop bind growing in a plantation of hops, or a grape 
vine growing in a vineyard ;

(D) To five years’ imprisonment if the object damaged is,— 
(a) a tree, shrub or underwood growing in a park, pleasure 

ground or garden, or in any land adjoining or bc-
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louging to a dwelling-house, injured to an v\l« nt 
exceeding in value five dollar»; or,

(b) a pont letter bag or pont lutter; or,
(r) any street or ether letter Im»x or any receptacle, article, 

ma< hine or device eataNiahed or uied by authority 
of the Vontinanler-tJeneral in connection with the 
business of the IN»»!-oilin* Department ; or,

(d) any parrel seul by pan-el post, any packet or pai-kage 
of patterns or samples of merchandise or goods, or of 
seeds, cuttings, bulbs, roots, scions or grafts, or any 
printed vote or proceeding, newspaper, printed |«pri
or (took or other mailable matter, not I wing a |n>s| 
letter, sent by mail : or,

(a) any property, real or personal, corporeal or incorporeal, 
for damage to which no special punishment is hy 
law prescribed, damaged hy night to the value of 
twenty dollars;

(K) To two years’ imprisonment if the object damaged is 
anv property, real or personal, corporeal or incorporeal, 
for damage to which no special punishment is hy law 
prescribed, damaged to the value of twenty dollars.

Origin]—1913 Can. Btat., ch. 13, sec*. 19 (amendment) ; Code of 
1892, see. 499; R.8.C. 1886. eh. 168; 32 3.1 Viet., Can., eh. 22; Malicious 
Damage Aet, 1861, Imp.

" Wilfully destroys or damages ”]—The wilfully setting fire by one 
person to the goods and chattels of another is a criminal offence. Morti
mer v. Fisher (1913), 4 W.W.R. 454, 457 (Bask.).

Sub-sec. II (b)—Killing or wounding cattle, horses, etc.]—Bee defini 
tion of “cattle” in Code sec. 2, sub-sec. (5) ; see other provisions deal 
ing with injury to animals in secs. 536-538.

The castration of a stallion running at large contrary to the pro 
visions of the Entire Animals Ordinance (N.W.T.) was held to be a 
damage of the stallion within the meaning of s. 510 (B. b.) of tin- 
Criminal Code. The fact that the owner of the stallion had expressed 
an intention to castrate it was held to bo no justification of the un 
authorised act of the defendant. The interference by the stallion with 
the defendant's mares also running at large was also held to be no 
justification, the defendant l>cing in such case at best a mere licensee 
of the land over which the mares grazed : McLean v. Rudd, Alta. L.R. 
505, followed. R. v. Kroesing, 2 Alta. L.R. 275, 16 Can. Cr. Cas. 312. 
The proper test in such a case is the question, Did the defendant do
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what he did honestly believing the act to be necessary for the protection 
of his property! Proof of actual malice is not necessary under this sec
tion, but although the word “ maliciously ” is not used, legal malice 
such as would establish that mena rea, without which there can lie no 
crimiual intent, must be proven. The fact that, the defendant com
mitted the act without any attempt to avail himself of the provisions 
of the Ordinance relating to impounding stallions, and the evidence 
adduced not showing that he honestly lielieved the act necessary to pro
tect his property, it was held that legal malice was sufficiently proven. 
Rex v. Kroesing, 2 Alta. L.B. 270, Hi (’an. Cr. Cas. 312.

But on a charge of unlawful}- ami maliciously killing cattle where 
it appeared that an animal was killed by the prisoners, when it was in 
a helpless and dying condition, and that the prisoners thought it was an 
act of mercy to kill it, it was held that the killing was not malicious; 
that the implication of malice was rebuttable, and had lawn in fact 
rebutted, a mens rea on the part of the prisoners lieing disproved. R. v. 
Mennel, 1 Terr. L.R. 487; R. v. Clemens [1898] 1 Q.B. 566, 67 L.J.^.B. 
482.

Cattle brands as prima fade evidence of ownership]
In any criminal prosecution, proceeding or trial, the presence tipon 

any cattle of a brand or mark, which is duly recorded or registered 
under the provisions of any Act, ordinance or law, shall be prima facie 
evidence that such cattle arc the property of the registered owner of 
such brand or mark. Code sec. 989. *

Sub-sec. (E)—Amount of damage]—It has been held that the pecun
iary " amount " to which “ damage ” is done by window-breaking within 
s. 51, of 24 and 25 Viet., c. 97, the Malicious Damage Act, 1861 (Imp.) 
is to be reckoned without deducting any salvage value; R. v. Hewitt 
(1912), 7 Cr. App. R. 219.

The value of a plate-glass window which had been maliciously dam 
aged need not necessarily be proved by an expert. An opinion of a 
non expert as to its substantial value is admissible. R. v. Beckett 
(1913), 8 Cr. App. R. 204. If the amount of damage is less than $20 
and the offence is not within the various classes of offences set forth 
in sub-secs. (A) to (D) of sec. 510, nor within secs. 511-538 inclusive, 
reference must be had to secs. 539 and 540, dealing with cases not 
specially provided for. If the property damaged is of a class as to 
which no special punishment is by law prescribed, and the damage 
amounts to less than $20, the proceedings arc by summary conviction 
under sec. 539. If the damage amounts to $20 or more and was done 
"by night," i.c., between 9 p.m. and 6 a.m. (sec. 2, sub-sec. 23), the 
offence is indictable under sec. 510 (D), clause (e), with a maximum 
penalty of five years’ imprisonment, but if not done by night so as to 
come within that clause of sub-sec. (d), the offence is still indictable
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under sub-sec. (E), but with the lesser penalty up to two years’ imprison
ment. The maximum term of imprisonment may be shortened (sec. 
1054) ; and see sec. 1081 as to suspended sentences.

Inland water]—It would seem that a drainage ditch filled with sur
face water but incapable of being used commercially as a river and 
not constituting & canal, is not within the term “ inland water, natural 
or artificial.” Sub-sec. a (b). R. v. Braun, 8 Can. Cr. Cas. 397. See 
as to mill-ponds and reservoirs, sub-sec. (c).

Postal offences generally]—See Code secs. 3, 209, 265, 364, 365, 366, 
400, 407, 449, 451, 510D, 516, 538, 867, 869, and the Post Office Act, 
R.S.C. 1906, ch. 66.

Legal justification or colour of right as a defence]—See sec. 541 (1).
Offender having interest in property]—See sec. 541 (2).
Reckless acts with knowledge of probable mischief]—See sec. 509.
Compensation for damage]—See sec. 1048.

Arson.

Arson.—Wilfully setting tire to building.

511. Every one is guilty of the indictable offence of arson 
and liable to imprisonment for life who wilfully sets fire to any 
building or structure, whether such building or structure is 
completed or not, or to any, stack of vegetable produce or of 
mineral or vegetable fuel, or to any mine or well of oil or other 
combustible substance, or to any ship or vessel, whether completed 
or not, or to any timber or materials placed in any shipyard for 
building or repairing or fitting out any ship, or to any of His 
Majesty’s stores or munitions of war.

Origin]—Sec. 482, Code of 1892; R.S.C. 1886, ch. 168, secs. 2 to 5, 
7, 8, 19, 28, 46 and 47; 24-25 Viet., Imp., ch. 97, sec. 6.

” Wilfully ”]—See sec. 509.
Whether building is completed or not]—The inclusion of unfinished 

structures by the express terms of the Code in accordance with the inter
pretation given in R. v. Manning, 1 C.C.R. 338, 25 L.T. 573, 12 Cox 
106, to the word “ building ” used in the English Act, 24-25 Viet., ch. 
97, sec. 6.

“ Ship or vessel”]—Under the Canada Shipping Act, R.S.C. 1906, 
ch. 113 and amendments 1907-1916, a “ship” includes every description 
of vessel used in navigation not propelled by oars. R.S.C. 1906, ch. 113, 
sec. 2; and see the Merchant Shipping Act, Imp., 1894.

" Structure ”]—A “ threshing separator ” is not a “ structure ” with
in the meaning of sec. 511, but is covered by the term " agricultural or
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manufacturing machines ” under sec. 510 of the Code. Mortimer v. 
Fisher, 4 W.W.R. 454, 23 W.L.R. 905.

Colour of right]—See sec. 541.
Where accused owns the building burned]—Ownership will not pre

vent the act being an offence if done with intent to defraud. Sec. 541
. K V Hi vans. It ICC I*, let; B x On— I, IS ÜjC.q B

1 I hvm.lslvx. IS On. Or. 0m Mt; It. I Wilson. I W.W.R. IVt, 11 
Can. Cr. Cas. 105, 19 W.L.R. 057. Where the accused was charged with 
setting fire to his house with intent to defraud an insurance company 
and the defence raised was that of accident, evidence was admitted to 
show that two other houses in which the accused had previously lived 
had been burned down and that he had obtained the money for which 
they had been insured. R. v. Gray, 4 F. & F. 1102. The decision in 
Gray’s case was approved in Makin v. A. G., of New South Wales 
11894] A.C. 57.

Evidence of arson]—Where a person under conviction for arson is 
called by the Crown on the trial of another person on the charge of 
wilfully setting the same fire, to prove that the latter had instigated 
him to commit the offence, the testimony of the convict that he had 
caused the fire at the instance and direction of accused may be re
butted by the testimony of other prisoners that the convict had admitted 
to them that the accused had had nothing to do with the fire; but the 
convict must first be asked whether he had made such admission, and 
have denied doing so. R. v. Webb, 22 Can. Cr. Cas. 424, 6 W.W.R. 358, 
24 Man. R. 437 ; Canada Evidence Act, sec. 11.

Where two persons arc charged with the same arson on separate 
informations laid on the same day, by the same informant and both 
preliminary enquiries are being heard separately before the same justice, 
the Crown may after the committal for trial of the first prisoner call 
him as a witness against the second prisoner, and he will be bound to 
give evidence. Ex parte Ferguson (1911), 17 Can. Cr. Cas. 437 (N.8.).

The prisoner already committed was both a competent and compel
lable witness against another prisoner charged in another proceeding 
with the identical offence and may be committed for contempt, if he 
refuses to answer. Ex parte Ferguson, supra.

A conviction of two persons jointly charged with arson will be set 
aside where the evidence warrants a finding that the act was committed 
cither by one or the other of them but does not enable the court to 
determine which one committed the offence nor justify a finding impli
cating them both. R. v. Upton (1915), 25 Can. Cr. Cas. 28, 9 O.W.N. 74.

Where A. was charged with setting fire to B.’s hay rick and evidence 
had been given that later, on the same night, fires had also occurred 
at the ricks of C. and D. within a mile distant, eivdence of threats, 
statements and particular acts by A. pointing alone to C.’s or D.’s fires 
but not implicating A. as to B.’s fire was held inadmissible. R. v. 
Taylor, 5 Cox C.C. 138.
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Where A. was charged wiht setting fire to hay in B.’s barn, and 
hud confessed that he entered the barn, lit his pipe and fell asleep on 
the hay, a previous confession by him that he hail caused a tire three 
months' previously in (Vs barn several miles distant, in a similar man 
ner, was inadmissible, there Iwiug no suggestion of any grudge 
against B. or C. R. v. Peel, 50 Solicitor’s Journal (Eng.), 137.

Interest of accused in the burned building] See sec. 541.
Accessory chargeable as a principal]—Kee aec. «V.
Conspiracy to commit offence]— Hoe sec. 57.'$.
Attempts and threats| -Hoc secs. 512, 510.
Insanity as defence]—Kee sec. 10. A lunatic is civilly liable in 

damages to persons injured by his acts, unless utterly blameless. Where 
a lunatic defendant had set tire to a barn, and the evidence showed 
that, while not responsible to the extent of an ordinary man, he was 
not utterly unconscious that he was doing wrong, it was held that lie 
was liable for the damage done. Stanley v. Hayes, 8 O.L.R. 81.

Firing ship with intent to murder]—Nee sec. 204.
Extradition]—Arson is an extraditable offence under the treaty of 

1842 with the U.S.A.

Attempt to commit arson.
512. Every one is guilty of an indictable offence and liable 

to fourteen years’ imprisonment who wilfully attempts to set 
(ire to anything mentioned in the last preceding section, or who 
wilfully sets fire to any substance so situated that he knows that 
any thing mentioned in the last preceding section is likely to 
catch fire therefrom.

Or*<7*n]—Sec. 483, Code of 1892; R.8.C. 1886, eh. 168, secs. 9, 10, 
20, 29, and 48; 32-33 Viet., Can., eh. 22, sec. 12; Malicious Damage Act, 
1861, Imp., sees. 7 and 8.

“ Wilfully attempts ”]—See sec. 509.
Attempt to fire a building]—If B, under A.’s direction, arranges a 

blanket saturated with oil so that if it is set on fire the flame will be 
communicated to a building and then lights a match and holds it until 
it is burning well and then puts it down within an inch or two of the 
blanket, when the match goes out ; A. is guilty of an attempt to set 
fire to the building. R. v. Goodman, 22 U.C.C.P. 338.

Setting fire to goods in a building]—If the goods are so situated 
that the person wilfully setting fire to them knows the building is 
likely to catch fire therefrom, he is guilty under the second clause of 
sec. 512 in like manner as for an attempt, although he did not intend 
that the building should burn. A somewhat similar provision was con
tained in sec. 7 of the English Act of 1861, its effect being to supersede 
the decision in R. v. Lyons, 1 Bell C.C. 38, 8 Cox 84, 28 L.J.M.C. 33.

Colour of right]—See see. 541.
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Hettiug Other Fires.

Wilfully srtllug lire In «mill or rr»|i, lumlier, etc.

513. Every one is guilty of *u indicialilo olfenve and liaMc 
lo fourteen years' iin|irisonment who wilfully sets lire to,

(u| any crop, whether standing or cut down, or any wood, 
forest, coppice or plantation, or any heath, gorse, 
furze or fern ; or,

(fi) any tree, lumlier, tiniher, logs, or floats, Ikmiiii, dam or 
slide, and thereby injures or destroys the same.

Origin]—Sec. 484, Code of 1892; R.R.C. 18K(i, ell. tits, secs. 18, 12; 
see. 16.

“ Wilfully ’’]—Sec tee. 509.
Vroperty interest of accused]—See sec. 541 (2).
Justification or colour of right]—See sec. 541.

Attempts to wet tire to wood or crop, lumber, etc.

514. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who wilfully attempts to set fire 
lo anything mentioned in the last preceding section, or who 
wilfully sets fire to any substance so situated that he knows that 
any thing mentioned in the last preceding section is likely to 
catch fire therefrom.

Origin]—Sec. 485, Code of 1892; R.8.C. 1886, eh. 168, sec. 20; 32 33 
Viet., Can., eh. 22, sec. 22.

“ Wilfully attempts "]—See see. 509.
" Or who wilfully sets fire,” rfe.]—This section includes the wilful 

setting fire where the fire is not directly applied to the crops, tim1>er, 
etc., referred to in sec. 513, but to something else as to which the intent 
to burn was more particularly directed. In such case the penalty of 
sec. 513 is incurred if the person knew that the crops, timber, etc., were 
likely to catch fire from the setting fire to that which he had deter
mined to burn and had wilfully set fire to. Compare sec. 512. It is 
also to be noted that by Code sec. 509, if any one causes any event by 
an act " which he knew would probably cause it, being reckless whether 
such event happened or not, he is deemed for the purpose of the mischief 
clauses and other sections embodied in Part. VIII to have caused it 
‘ wilfully.’ ” Where the defendant set fire to a summer-house in a wood 
and the fire was thence communicated to the wood, he was held to bo 
properly convicted on an indictment charging him with setting fire to the 
wood. R. v. Price, 9 C. & P. 729.

Colour of right]—flee sec. 541.
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Kwklmly welling lire to forent».-To logs, booms He. To square 
limber.—To manu far! u red lumber. IMseretlon to try sum
marily.

515. Every one in guilty of un indictable offence and liable 
to two years’ imprisonment, who, by such negligence as shows 
him to lie reckless or wantonly regardless of consequences, or 
in violation of a provincial or municipal law of the locality, 
sets fire to any forest, tree, manufactured lumber -quare timber, 
logs or floats, Ikhhii, dam or slide, on the Cro\ domain, or on 
land leased or lawfully held for the purpose .f cutting timber, 
or on private property on any creek or ri or rollway, beach 
or wharf, so that the same is injured or d« oyed.

2. The magistrate investigating any such charge may, in 
his discretion, if the consequences have not been serious, dispose 
of the matter summarily, without sending the offender for trial, 
by imposing a fine not exceeding fifty dollars, and in default 
of payment by the committal of the offender to prison for any 
term not exceeding six months, with or without hard labour.

Origin]—Sec. 486, Code of 1892; R.S.C. 1886, ch. 168, sec. 11; 32-33 
Viet., Can., ch. 22, sec. 11.

rower to summarily convict]—The power here conferred on the 
magistrate to dispose of the matter summarily may be exercised if the 
magistrate holding a preliminary enquiry so decides, having regard to 
the consequences of the crime not having been serious. This impliedly 
leaves it to the magistrate to decide whether the consequences have 
been serious or not. If he holds them to be serious, he thereby ousts 
himself of the special jurisdiction to dispose of the case as a justice 
of the peace acting under the Summary Convictions clauses, Code secs. 
705, et. seq. in Part XV of the Code. The Interpretation Act, R.S.C. 
1906, ch. 1, defines “ magistrate " as “ a justice of the peace ” unless 
the context otherwise requires. The word “ magistrate ” has a different 
and special significance in Part XVI of the Code as to summary trial 
of indictable offences lrecause of the definition applicable only to Part 
XVI, given in Code sec. 771. The special jurisdiction of Code sec. 515 
is quite distinct from Part XVI and indicates an intention that the 
justice of the peace holding a preliminary inquiry under Part XIV (Code 
secs. 668 et seq.) shall have power to exercise the limited jurisdiction of 
trial which it confers, although such justice may not be a police magis
trate or other functionary entitled to hold a “ summary trial ” under 
Part XVI. It will be noted also that sec. 515 imposes no condition as 
to the consent of the accused.

Colour of right]—See sec. 541.
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Written threat* to hum.

516. Every one is guilty of an indictable offence and liable 
to ten years’ imprisonment who sends, delivers or utters, or 
directly or indirectly causes to Is* received, knowing the contents 
thereof, any letter or writing threatening to hum or destroy 
any building, or any rick or stack of grain, hay or straw or 
other agricultural produce, or any grain, hay or straw or other 
agricultural produce in or under any building, or anv ship or 
vessel.

Ortwin]—Sec. 487, Code of 1892; R.8.C. 1886, eh. 173, sec. 8; 32-33 
Viet., Can., ch. 52, sec. 58; Malicious Damage Act, 1861, Imp., sec. 50.

Written threats to burn]—Sec. 516 deals with written threats to 
burn. If the threat be made as part of a written demand of money or 
property with menaces, the offence may come under sec. 451. R. v. Smith, 
2 C. & K. 882. A merely oral threat to burn buildings will, however, 
found proceedings for binding over to keep the peace. Cr. Code see. 
748; Ex parte Welsh, 2 Can. Cr. Cas. 35. The threatening letter need 
not have been addressed directly to the person threatened ; the jury 
may find that a letter addressed to A., making threats against the 
property of B., was sent with the intention that B. should obtain 
knowledge of it from A. R. v. Paddle, 4 R. & R. 484 ; It seems unneces
sary to state in the indictment the name of the person to whom the 
writing was uttered. Code sec. 855; Elsworth’s case, 2 East P.C. 986. 
It is for the jury to consider in the case of a letter in general terms 
not properly addressed whether it was meant for the party who got it 
so as to constitute a threat in respect of the particular building referred 
to in the indictment. R. v. Grimwade, 1 Cox 85, 1 C. & K. 592; R. v. 
Carruthers, 1 Cox 138.

Written threats to destroy building, etc.]—As to attempted arson, 
see sec. 512, and as to attempting to set fire to crops, sec. 514. Wilful 
possession of explosives with intent to cause serious injury to property 
is dealt with by secs. 113 and 114.

Colour of right]—See sec. 541.
Comparison of handwriting]—See Canada Evidence Act, sec. 8; 

R. v. Dixon, 29 N.S.R. 462; R. v. Harrie, 6 C. & P. 105.
Written threats to injure cattle]—See sec. 538.
Postal offences generally]—See Code secs. 3, 209, 265, 364, 365, 366, 

400, 407, 449, 451, 510d, 516, 538, 867, 869, and the Post Office Act, 
R.S.C. 1906, ch. 66.

Blackmail, threats and intimidation]—See sees. 216 (/*), 265, 332, 
450, 451, 452, 453, 454, 501, 516, 538, 578, 748.
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féiiil u'ii i/s, Mines a ntt Electric l’hinl.

In.iiareflrrllng rellneyn, liki-l) le eiiilmiger ywyert).—WIUl
Intent.

517. Every «ne is guilty of an indictable offewv and liable 
to live years' imprisonment who. in manner likely to eause 
danger to valuable projwrty. without endangering life or 
jieraon,—

(«(places any olfstmotion u|a>n any railway, or takes up, 
removes, displaces, breaks or injures any rail, sleeper 
or other matter or thing belonging to any railway ; 
or,

(b | shoots or throws anything at an engine or other railway 
vehicle; or,

(r) interferes without authority with the |»>ints, signals or 
other appliances u|hhi any railway ; or,

(il| makes any false signal on or near any railway; or,
(r) wilfully omit* to do any art which it is hie duty to do:

or.
If) dig's any other unlawful act.

2. Every one who does any of the acts in this section men
tioned with intent to eause such danger is liable to imprisonment 
for life.

Origin]—Rev. 489, Code of 1892; R.H.C. 188(5, eh. 168, gees. .17 it ml 
.18; 2.1 Viet, Can., eh. 29, nee. <5; .12 .1.1 Viet., Can., eh. 22; 24 25 Viet.. 
Imp., eh. 97, see. .15.

Sub-nee (e)—Wilful omission of duty]—Roe see. 509 as to the inter
pretation of the word “ wilful."

Sub sec. (/)—"Any other unlawful act ”1—A conviction made by a 
magistrate under Code see. 517 (/) for doing an unlawful net on a rail 
way in a manner likely to cause danger is bad if it does not disclose 
the nature of the unlawful act. R. v. Porte, 14 Can. Cr. Cas. 2.18, is 
Man. R. 222; Rmith v. Moody [190.1] 1 K.B. 56; re Effie Brady (191.1). 1 
W.W.R. 914, 2.1 W.L.B. 333, 21 Can. Cr. Cas. 12.1; R. v. Jackson (1917). 
40 O T,.B. 173, 29 Can. Cr. Cas. .152.

Colour of right]—The net must have been done without legal justi
fication or excuse and without colour of right. Rce. 541.

“Property "]—See definition in see. 2 (.12).
Acts done with intent to endanger persons on railway]—See sec. 282.
Wilful neglect endangering persons on railway]—Bee see. 28.1.
Obstructing construction or operation of railway]—Bee sec. 518.
Wilfully damaging goods in transit]—Bee. 519.
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Obslrrrllng railways.

518. Kvory one w guilty of hii imlivtabk' offvmx* ami liable 
to two years’ imprinonmviit who, by any act or wilful omission, 
obstructs or interrupts, or causes to Ik» obstructed or interrupted, 
the const ruction, nmintemmee or free use of any railway or 
any part thvmif, or any matter or thing appertaining thereto 
or connected therewith.

Origin]- See. 490, Code of 1892; R.8.C. 1880, eh. 168, sees. 38, 39; 
32-33 Viet., Can., eh. 22, see. 40; 24-25 Viet., Imp., eh. 97, sec. 36.

Obstructing use of railway]—A drunken man got upon the railway 
and altered the signals and thereby eaused a luggage train to pull up 
and proceed at a very slow pace. It was held upon a ease reserved, 
that this was the enusing of an engine and carriage using a railway to 
ho obstructed. R. v. Hadfield, 11 Cox C.C. 574, 39 L.J.M.C. 131, L.R. 1 
C.C.R. 253. A person improperly went upon a line of railway and pur
posely attempted to stop a train approaching, by placing himself on 
the space between two lines pf rails, and holding up his arms in the 
mode adopted by inspectors of the line when desirous of stopping a 
train ; it was held also to be the offence of unlawfully obstructing an 
engine or carriage using a railway. R. v. Hardy, 11 Cox C.C. 656, L.R.
1 C.C.R. 278, 40 L.J.M.C. 62.

The obstruction may consist in the unauthorized operation of a 
hand-ear. R. v. Brownell, 26 N.B.R. 579.

Cumulative acts]—On an indictment for various acts of obstruction 
of a railway by placing pieces of iron on the rails in a manner likely 
to wreck a train, the prosecution may elect to treat the several acts of 
obstruction continuing for several weeks as cumulative acts forming one 
offence in law, and the refusal of the trial judge to order that the pro
secution elect as to which act of obstruction it would proced upon, is 
not error in law. R. v. Michaud (1909), 17 Can. Cr. Cas. 89, 39 N.B.R. 
418. A conviction on such indictment would be an answer to a fresh 
indictment, for any of the offences ns to which evidence was given for 
the prosecution. Where the trial judge considers it necessary for a fair 
trial of an indictment charging various acts, any of which would be an 
offence, he may order the prosecutor to furnish particulars or direct 
separate trial. R. v. Michaud, supra.

Colour of right]—See sec. 541.
Wilful omission1—See sec. 509.
Obstructing railway officer or 'agent in execution of his duty]— 

Any person who obstructs or impedes an officer of a railway company in 
the execution of his duty upon any of the premises of the company, was 
made liable to fine or imprisonment under sec. 291 of the Railway Act, 
1903 (Can.). It was held under it that it is an obstruction of the 
railway officer for a cabman having no right upon the railway cab-
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■tand to refuse to move away from same with his cab on the demand 
of the officer whose duty it was to enforce the company's regulations 
respecting the station property. R. v. Leelaire (1906), 12 Can. Cr. 
Cas. 382, 15 Que. K.B. 214.

Wilful damage le good» on railway, etc.
519. Every one is guilty of an offence and liable, on num

mary conviction, to a (icnalty not exceeding twenty dollars 
over and above the value of the goods or liquors so destroyed or 
damaged or to one month’s imprisonment with or without hard 
labour, or to both, who,—

(a) wilfully destroys or damages anything containing any 
goods or liquors in or about any railway station or 
building or any vehicle of any kind on any railway, 
or in any warehouse, ship or vessel, with intent to 
steal or otherwise unlawfully to obtain or to injure 
the contents, or any part thereof ; or,

(/>) unlawfully drinks or wilfully spills or allows to run to 
waste any such liquors, or any part thereof.

Origin]—Sec. 491, Code of 1892; 51 Viet., Can., eh. 29, sec. 297 ; 
R.S.C. 1886, eh. 38, sec. 62.

" Wilfully "I—See sec. 509.
Value of the goods]—See sec. 728.
Colour of right]—See sec. 541.

Damage to mine or oil well.

520. Every one is guilty of an indictable offence and liable 
In seven years’ imprisonment who, with intent to injure a mine 
or oil well, or obstruct the working thereof,—

(а) causes any water, earth, rubbish or other substance to
be conveyed into the mine or oil well or any subter
ranean channel communicating with such mine or 
well; or,

(б) damages any shaft or any passage of the mine or well ;
or,

(c) damages, with intent to render useless, any apparatus, 
building, erection, bridge or road belonging to the 
mine or well, whether the object damaged be com
plete or not; or,
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(<f) hinders the working of any such apparatus; or,
(e) damages or unfastens, with intent to render useless, any 

rope, chain or tackle used in any mine or well or 
upon any way or work connected therewith.

Origin]—Code of 1882, sec. 488; B.8.C. 1886, ch. 168, secs. 30 and 
31 ; 32-33 Viet., Can., ch. 22, secs. 32 and 33 ; 24 25 Viet., Imp., ch. 87, 
sec. 28.

Sub-tec. (c)—Damage to mining apparatus, building or erection]— 
A trunk of wood used to convey water to wash the earth from the ore 
is an "erection" belonging to the mine within this section. Harwell v. 
Winterstoke, 14 Q H. 704; and so is a scaffold erected at some distance 
strove the bottom of a mine for the purpose of working a vein of coal 
on a level with the scaffold. R. v. Whittingham, 8 C. & P. 234.

Setting fire to mine or oil-well]—Bee sec. 511.
Colour of right]—See sec. 541 ; R. v. Matthews, 14 Cox C.C. 5. An 

honest belief on the part of the accused that he had a moral right to 
do the act charged as mischief will not alone constitute 11 colour of 
right ” so as to exempt him from criminal liability ; there must be a 
fair and reasonable supposition of right in view of what the accused 
actually knew and of what he ought to have known. B. v. Watier (1810), 
17 Can. Cr. Cas. 8 (Y.T.).

Damaging telegraph, telephone or lire alarm. Obstructing com
munication. Attempts.

521. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who wilfully,—

(a) destroys, removes or damages anything which forms 
part of, or is used or employed in or about any 
electric or magnetic telegraph, electric light, tele
phone or fire-alarm, or in the working thereof, or 
for the transmission of electricity for other lawful 
purposes ; or.

(i) prevents or obstructs the sending, conveyance or de
livery of any communication by any such telegraph, 
telephone or fire-alarm, or the transmission of 
electricity for any such electric light, or for any 
such purpose as aforesaid.

2. Every one who wilfully, by any overt act, attempts to 
commit any such offence is guilty of an offence and liable, on
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summary c'onviction, to h penalty not exceeding fifty dollars, 
or to three months’ imprisonment with or without hard lalwur.

Grig**]—flee. 492, Code of 1WS; R.H.C. 18K0, eh. 168, sees. 40, 41; 
32*88 Viet., Can., eh. 22, sees. 41 and 42; 24 25 Viet., Imp., eh. 97, 
sec. 37.

Breaking insulator»]—An information laid under see. 521 of the 
Code charged that the accused, on, etc., did unlawfully and _wilt'ully 
commit damage by breaking four insulators on telegraph poles, the 
property of the Canadian Pacific By. Co., contrary to the provisions of 
the said section, without stating, as required by the section, 
that the insulators formed part of and were used and em
ployed in and on the electric telegraph line of the railway, or that 
the damage was done without legal excuse and without colour of right. 
The magistrate, however, did not try the accused oil the information, 
but on his electing to lie tried summarily, and on the magistrate decid
ing to try the case, he, as required by sec. 778 (3) in cases of indictable 
offences, formulated the charge in writing, containing all the require
ments of sec. 521, which he read over to the accused, who pleaded 
guilty thereto, and on such charge, so formulated and pleaded to, the 
accused was tried and convicted : Held, that the charge lieing for an 
indictable offence, it was not essential that the wdiole subject matter, 
including matters requiring to be negatived, should be set out in the 
information, its object being merely to inform the magistrate of the 
nature of the charge, the accused not lieing tried and convicted thereon, 
but on the charge as formulated and read over to him. B. v. Gill, IK
0.1 B I i I IN

“Wilfully"]—See sec. 509.
Colour of right]—flee sec. 541.
Telegraph]—The word “ telegraph ” alone would not include “ tele

phone.” Interpretation Act R.H.C. 1900, ch. 1, see. 30. Hut telephone 
equipment is expressly covered by see. 521.

Vessels and rafts.

('«sting away ship.— Any art tending to Ions of ship.—Interfering 
with signal.

522. Every one is guilty of an indictable offence and liable 
to imprisonment for life who wilfully,—

(a) casts away or destroys any ship, whether complete or 
unfinished ; or,

(It) does any act tending to the immediate loss or destruc
tion of any ship in distress ; or,
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(c) interfere» with any marine signal, or exhibit# any false
signal, with intent to bring a ship or boat into danger.

Origin]—Sec. 4911, Code of 1892; R.8. 1886, sees. 46, 51 ; 32-;t* 
Viet., Can., eh. 22, Hr. 48.

Wilfully]—See sec. 509.
Colour of right]—See He. 541.
Destroying ship rcith intent to murder]—See see. 204.
Setting fire to ship unit attempts] See sees. 511, 512.

Attempt to wreck.

523. Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who attempts to east away or 
destroy any ship, whether complete or unfinished.

Origin]—See. 494, Code of 1892 ; R.8.C. 1880, rli. 108, sec. 48. 
Attempt to set fire to ship]—See sec. 512.

Preventing or Impeding the saving of vessels or of wreckage.

524. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who wilfully prevents or impedes, 
or endeavours to prevent or impede,—

(d) the saving of any vessel that is wrecked, stranded.
abandoned or in distress ; or.

( b ) any person in his endeavour to save such vessel.
2. Every one who wilfully prevents or im|xsies, or endeavours 

to prevent or im|<ede. the saving of any wreck is guilty of an 
offence punishable on indictment or on summary conviction 
and liable, on conviction on indictment, to two years’ imprison
ment, and, on summary conviction I adore two justices, to a line 
of four hundred dollars or six months’ imprisonment with or 
without bard lalamr.

Origin]—Sec. 496, Code of 1892; K.H.C. 1886, cli. 168, sees. 52, 5.1. 
IPvl/iiHg]—See sec. 509.
Colour of right 1—Sec see. 541,
U'rerl]—Code sec. 2, sult-scc. (41).

Injuring dam. |iler or raft. etc. Itlueklng up channel.

525. Every one is guilty of an indictable offence and liahh 
to two years’ imprisonment who wilfully,—

(n) breaks, injures, ruts, loosens, removes or destroys, in
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whole or in part, any dam, pier, elide, boom or other 
euth work, or any chain or other faatening attached 
thereto, or any raft, crib of timber or saw-logs; or, 

(b) impedes or blocks up any channel or passage intended 
for the transmission of timber.

Origin]—See. 497, Code of 1892: R.S.C. 1888, eh. 168, see. 54.
" Wilfully ”]—See sec. 509.
Colour of right ]—See see. 541.
Arrest by peace officer without u'arrant]—See sees. 647, 648, 640, 652.
Damage to harbour trnrht]—See sec. 510.

Public Properly.

Interfering with marine signal*. - Mooring vessel to buoys, etc.

526 Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who wilfully alters, removes or 
conceals, or attempts to alter, remove or conceal, any signal, 
buoy or other sea mark used for the purjioses of navigation.

2. Every one who makes fast any vessel or boat to any such 
signal, buoy, or sea mark is liable, on summary conviction, to 
a penalty not exceeding ten dollars, and in default of payment 
to one month’s imprisonment.

Origin]—Sec. 495, Code of 1892; R.B.C. 1886, ch. 168, secs. 52 ami 
53; 32-33 Viet.,Can., ch. 22, sec. 54; 24 25 Viet., Imp., ch. 97, sec, 48.

“ Wilfully ”J—See sec. 509.
Colour of right]—See sec. 541.

Itemoilng natural bar necessary for a harbour.

527. Every one is guilty of an offence and liable, on sum
mary conviction, to a penalty not exceeding fifty dollars, who 
wilfully and without the permission of the Minister of Marine 
and Fisheries, the burden of proving which permission shall lie 
on the accused, removes any stone, wood, earth or other material 
forming a natural bar necessary to the existence of a public 
harbour, or forming a natural protection to such bar.

Origin]—56 Viet., Can., ch. 32. sec. 1.
" Wilfully ”]—See sec. 509.
Colour of right]—See sec. 541.
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llewlroying or obliterating election documents.

528. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who wilfully,—

(o) destroys, injures or obliterates, or muses to be destroyed, 
injured or obliterated ; or,

(b) makes or causes to l»e made any erasure, addition of 
names or interlineation of names in or upon ; 

any writ of election, or any return to a writ of election, or any 
indenture, poll-book, voters’ list, certiticate, affidavit or rc|>ort, 
or any document, ballot or paper made, prepared or drawn out 
tiecordiugto any law in regard to Dominion,provincial,municipal 
or civic elections.

Origin]—Sec. 503, Code of 1892; R.S.C. 188(5, ch. 168, see. 55.
Wilfully]—The word “wilfully” means more than “ voluntarily ” or 

“ knowingly." The true meaning of the word in such a case seems 
to be that given it by Mr. Justice Wurtele in Ex parte O'Shaughnessy, 
in 8 Can. Cr. Cas. 136, at 139, 13 Que. K.B. 178. The learned judge 
says there : “ Wilfully means not merely to commit an act voluntarily,
hut to commit it purposely with an evil intention, or in other words it 
means to do so deliberately, intentionally and corruptly and without 
any justifiable excuse." With that meaning attached to “wilfully” the 
section of the Code would not make it a crime to cut up lists furnished 
for the legitimate uses of an election organization. R. v. Duggan, 12 
Can. Cr. Cas. 147, 16 Man. L.R. 441, per Richards, J.A. See also Code 
sec. 509.

Colour of right]—See sec. 549.
“Voter*' List"]—What is a voters' list within the meaning of the 

Codef What parliament has defined as a voters' list in another Act 
may l»e of some assistance in reaching a conclusion, but when it is 
observed that the Code makes it equally an offence to alter any 
voters’ list, whether prepared for the purpose of a provincial election, 
municipal election, or civic election, as well as for a Dominion elec
tion, and that the provincial, municipal and civic legislation of 
any province may contain many different definitions of a voters' 
list and may be amended and altered from time to time, and 
that the Code is equally applicable to all, it does not seem that a 
definition in any particular election Act can finally determine the inter
pretation to be placed on sec. 503 of the Criminal Code. R. v. Duggan, 
12 Can. Cr. Cas. 147, at 164, 16 Man. L.R. 441.

What the court must endeavour to do is to place a fair construction 
on the language of the Act, having regard to the mischief it was in
tended to remedy. The court must not create an offence because in 
its opinion it comes within the scope of the mischief : Be The Gauntlet, 
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L.K. 4 P.C. al |>. lui ; but it must uot lose eight of the miachief in 
endeavouring to place a reasonable interpret»tlou upon the statute. 
K. v. Duggan. 12 Can. Cr. Cas. 147, at 165, per Phippen, J.A.

There is no doubt that see, 503 of the Code was framed to avoid 
alterations or erasures in lists whieli might prevent those legally en
titled from exereising their franehiae, or allow unqualified persons a 
voive in the eloetion of a member. Ibid.

Offences under election lee's]—Hee the Dominion Electione Art, 
R.8.C. 1006, eh. It, and the Eleetions Acts of the various provinces.

Theft or unlawful foliar/ of election documents]—See aee. 367.

lluUdmt/s, Fencet and Irand Marks.

Demolition of building to tile prejudice of owner, etr, of building 
orrupled by offender.—Set eranre of fixture».

520 Every one is guilty of an indictable offence and liable 
In live years’ imprisonment who. being possessed of any dwell
ing-house or other building, or part of any dwelling-house or 
other building, whieli is built on lands subject to a mortgage 
or which is held for any term of years or other less term, or at 
will, or held over after the termination of any tenancy, wilfully 
and to the prejudice of the mortgagee or owner,—

(a) pulls down or demolishes, or Itegins to pull down or 
demolish the same or any part thereof, or removes or 
begins to remove the same or any part thereof from 
the premises on which it is erected : or,

(ft) pulls down or severs from the freehold any fixture fixed 
in or lo such dwelling-house or building, or part of 
silt'll dwelling-house or building.

Origin)—See. 5(14, Cmle of ISO"; R.B.C. 1R86, eh. Ids, see. 15: 32-3:: 
Viet.. Can., eh. 22. aee. 17; 24-25 Viet., Imp., eh. 07. aee. 13.

f’trfiirex]—The severance of the fixtures must have Iveen maile wil
fully nnd to the prejudice of the mortgagee of the land or of the 
owner as the ease may lie. The original Canadian statute of I860 
(ch. 22), made no reference to mortgagees, but referred only to tenants. 
A tenant who steals a fixture Monging to his landlord, or any chattel 
let along with the building, is punishable under Code see. 360.

In Reynolds v. Ashby 4 Son [1004] A C. 466, 73 L.J.K.H. 048, Lord 
Lindlev said he did not profess to lie able to reconcile all the cases on 
fixtures, still less all that has lieen said aliout them. In dealing with 
them attention must Is* paid not only to the nature of the thing and to 
the mode of attachment, but to the circumstance» under which it was
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attached, the purpose to be served, and last but not least to the 
position of the rival claimants to the thing in dispute.

There is no doubt that the Court has made exceptions to the old 
rule, qnicquid plantatur solo, solo cedit. See in rc liulse; Beattie v. 
Ilulse 111*05] 1 Ch. 40ti, at p. 411; 74 L.,1. Ch. 240; 02 L.T. 2.12. Kokomo 
Investment Co. v. Dominion Harvester Co. [11*18] 3 W.W.R. 36(i, 373
Alia.,

And see Lainbourn v. McLellan [1903] 2 Ch. 208, 72 LJ. Ch. 017; 
Kllis v. Glover and Hobson, Ltd. 11908] 1 K B. 388, 77 L.J.K.B. 251 ; 
Hobson v. Gorringc [1897] 1 Ch. 182, 00 L.J. Ch. 114; Warner v. Don, 
20 8.C.R. 388.

“ Wilf ully ”]—See sec. 509.
Colour of right]—See see. 541.
Property interest of accused]—Hoe sec. 541 (2).

Injuries to fences, wall or gate.—Subsequent offence.

530. Every one is guilty of an offence and liable, on sum
mary conviction, to a penalty not exceeding twenty dollars over 
and above tile amount of the injury done, who wilfully destroys 
or damages any fence, or any wall, stile or gate, or any part 
thereof respectively, or any post or stake planted or set up on 
.my land, marsh, swamp or land covered by water, on or as the 
boundary or part of the boundary line thereof, or in lieu of a 
fence thereto.

2. Every one who, having been convicted of any such offence, 
afterwards commits any such offence is liable, on summary 
« onviction, to three months’ imprisonment with hard labour.

Origin]—Code of 1892, see. 507 ; 53 Viet.. Cun., eh. 38, see. 15; 
R.8.C. 1880, eh. 108, see. 27; 32-33 Viet., Can., eh. 22, see. 29; 24-25 
Viet., Imp., eh. 97, see. 25.

Wilfully destroys or damages any fence or wall]—By see. 509 every 
one who causes any event by an act which he knew would probably 
cause it, being reckless whether such event happens or not, is deemed 
for the purposes of Part VIII to have caused it “ wilfully.”

Colour of right]—The offence is not complete unless done without 
legal justification or excuse and without colour of right. Code sec. 541.

“ Colour of right ” means an honest lielief in the existence of a 
state of facts which, if it actually existed, would at law justify or excuse 
the act done. R. v. Johnson, 7 O.L.R. 525, 8 Can. Cr. Cas. 123. Where 
the law absolutely prohibits a particular act, ignorance of that law does 
not constitute “ colour of right ” in respect of the doing of the prohib
ited act. Where it appears in a criminal prosecution under Code see. 
530 for damage to fences that the defendants had “ colour of right ”
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as to part only of the fences destroyed and that, they could not reason
ably have supposed that the destruction of the remainder of the fence 
was necessary for the assertion of their supposed right of way, the 
defendants may be summarily convicted of such excess and ordered to 
pay compensation in respect thereof. R. v. Daigle, 15 Can. Cr. Cas. 55; 
R. v. Johnson, 7 O.L.R. 525, 8 Can. Cr. Cas. 123; Evison v. Marshall, 32 
J.P. 691.

The magistrate should stop the trial as soon as he finds that the 
title to land is in question, whether the dispute is as to the right or 
estate in the soil itself, or merely as to the right of way or some ease 
ment thereon. Ex parte Roy, R. v. O'Brien, 38 N.B.R. 109, 12 Can. Cr. 
Cas. 533; R. v. Bradshaw, 38 U.C.Q.B. 564. But an entirely groundless 
claim does not oust jurisdiction. R. v. Snape, 27 J.P. 134, 11 W.R. 
(Eng.) 434, and see R. v. Davy, 27 A.R. (Ont.) 508.

The defendant charged under sec. 530, with breaking down a fence 
erected across a road which had lieen a public highway, may set up in 
answer that the proceedings by which the Municipal Council purported 
to order the diversion of the highway and the closing of that portion 
thereof were irregular and invalid, and on its so appearing is entitled 
to have the charge dismissed by reason of his lawful right to remove 
the obstruction. R. v. Hatt (1915), 25 Can. Cr. Cas. 263; and see 
Rideout v. Howlett, 13 Eastern L.R. 562.

Proof of boundary]—A sub-division plan may be admissible in evi
dence although not registered in the land registry office. R. v. Johnson, 
7 O.L.R. 525, 8 Can. Cr. Cas. 123; and see as to proof of boundary 
when original monuments are not found. Home Bank v. Might Direc
tories Ltd.,. (1914) 31 O.L.R. 340; Weston v. Blackman, (1917) 12 
O.W.N. 96.

Amount of the injury done]—See sec. 728.
Offences after previous conviction]—See secs. 870, 375-377, 386 (2), 

465, 530, 533-535, 851, 963, 982, 1053, 1081.

Injuring or removing marks Indicating boundaries of province, 
county, etc.

531. Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who wilfully pulls down, defacer-, 
alters or removes any mound, land mark, post or monument; 
lawfully erected, planted or placed to mark or determine the 
iKHindaries of any province, county, city, town, township, parish 
or other municipal division.

Origin]—Sec. 505, Code of 1892; R.S.C. 1886, ch. 168, sec. 56; 
C.S.C. ch. 77, sec. 107; R.S.C. 1886, ch. 54, sec. 138.

" Wilfully ”]—See sec. 509.
“Placed to mark the boundaries"]—Sec. 531 does not make liable
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a surveyor who under government authority re-surveys government 
'* Indian lands ” and in so doing removes some of the monuments 
erected on former survey made under the same authority. An owner 
may mark out and re-mark his property as he pleases, and where he 
does so in the exercise of the right of ownership and the survey is not 
made pursuant to any agreement with an adjoining owner nor in the 
exercise of some statutory power, there can be no conviction under sec. 
531, although the first survey had been adopted by a municipality as 
showing the boundaries and extent of Indian lands inside the corporate 
limits. R. v. Austin (1885), 11 Que. L.R. 76.

When the boundary between a highway and contiguous land had 
been settled by a judgment and the boundary marks duly placed, a 
municipal council in the province of Quebec has no power or authority 
to appoint, by resolution, a surveyor, to draw another boundary line. 
Any proceedings by the surveyor without notice to the parties, under 
the resolution, are illegal, and marks placed by him are not “ lawfully ” 
placed, within the meaning of Grim. Code sec. 532, and their removal 
does not amount to the offence therein described. A prosecution of the 
owner of the property, by the corporation, for the offence in question, 
is, under the circumstances, without probable cause and is inferentially 
brought through malice, and makes the corporation liable for the dam
ages caused thereby. Morissetto v. Parish of St. Francois Xavier, 18 
Can. Cr. Gas. 291.

Colour of right]—See eec. 541.

Injuring or removing other boundary marks.—Exception.—Land 
surveyor.

532. Every one is guilty of an indictable offence and liable 
to five years’ imprisonment, who wilfully defaces, alters or 
removes any mound, land mark, post or monument lawfully 
placed by any land surveyor to mark any limit, boundary or 
angle of any concession, range, lot or parcel of land.

2. It is not an offence for any land surveyor in his operations 
to take up such posts or other boundary marks when necessary, 
if he carefully replaces them as they were before.

Origin]—Sec. 506, Code of 1892, R.S.C. 1886, ch. 168, sec. 27; 53 
Viet., Can., ch. 38, sec. 15; C.S.C. ch. 77, sec. 107; R.S.C. 1886, ch. 54, 
sec. 138.

“ Wilfully ”]—See see. 509.
Colour of right]—See sec. 541.
Proof of boundary]—See note to sec. 530.
Fe-svrvey by owner]—See note to eec. 531.
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Tree*, Vegetable*, Hoot* and t’lanl*.

Injurie» l« trees, ete. Second offence.—Subsequent offence.

r.33 Every one is guilty of hii otfence Hint liable, on summary 
conviction, to a penalty not exceeding twenty-five dollars over 
and above the amount of the injury done, or to two months' 
imprisonment with or without hard labour, who wilfully destroy» 
or damages the whole or any part of any tree, sapling or shrub, 
or any underwood, wheresoever the same is growing, the injury 
done being to the amount of twenty-five cents, at the least.

It. Every one who, having been convicted if any such offence, 
afterwards commits any such offence is liable, on summary con
viction, to a |H‘ualty not exceeding fifty dollars over and above 
the amount of the injury done, or to four months’ imprisonment 
with hard labour.

If. Every one who, having Iceen twice convicted of any such 
offence, afterwards commits any such offence, is guilty of an 
indictable offence and liable to two years' imprisonment.

Ortwin]—Sec. 508, Code of 1892; R.8.C. 1886, eh. 168, see. 24; 32-33 
Viet., Can., ch. 22. sec. 26; 24-25 Viet., Imp., cli. 97, sec. 22.

Describing the offence in in/ormofion ond proceedings]—See secs 
723-725. By sec. 725 an offence under see. 533 may lie alleged in the 
following form: •' The defendant did cut, break, root up and other
wise destroy or damage a tree, sapling or shrub,” and the information 
or conviction is not to be held void as being multifarious or uncertain.
1 «cause of that form.

" Jfit full y ”]—See sec. 509.
Colour of right)-—See sec. 541.
Where accented hoe on interest in the property]—See see. 541 (2).
Joint offenders]—See sec. 728.
Offences after previous conviction]—See secs. 370, 375-377, 386 (2), 

465, 530, 533-535, 851, 963, 982, 1053, 1081.
Penalty on summary conviction]—There is but one penalty with a 

maximum of the sum found to lie the amount of the injury added to 
such further sum not exceeding 425 as the justice imposes on a ffrsl 
conviction, or 450 on a second conviction. See.. 533 does not, as does 
sec. 539, direct that the amount of the injury shall be paid to the 
person aggrieved ; but it seems a reasonable inference from sec. 728 
that the magistrate is to direct that the part of the fine representing 
the amount of injury done should when realised from a single defendant 
lie paid over to the owner of the property damaged, although in strict 
ness the entire penalty belongs to the Crown. See R. v. Tebo, 1 Terr
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L.R. 196. If the penalty awarded against each of several joint offenders 
include the amount of the injury done, the owner receives only the one 
sum of compensation and the excess belongs to the Crown. See. 728. 
The damage is the monetary amount of injury to the growing trees 
and not the consequential damage of replacing the injured tree liy nil- 
other. R. v. Whiteman, Dears. .'153, 6 Cox 370, 18 Jur. 434. Injury done 
to several trees at the same time so as to form one continuous transac
tion, may, however, be assessed as one sum. R. v. Shepherd, L.R. I 
C.C.R. 118, 17 L.T. 482, 11 Cox C.C. 119. Permission given by the 
occupant of the land to cut firewood may l>e an answer to a charge 
under 533, although the occupant is a mere squatter without legal title. 
Du mais v. Hall, 13 Quebec L.R. 236.

Justice may discharge from first conviction on making compensa 
tion]—See sec. 729.

Proving prévient summary conviction]—See secs. 757, 982.
Malicious damage to trees or shrubs in gardens]—Where the injury 

exceeds $5 and the trees or shrubs are in a park or garden or in land 
lielonging to a dwelling-house, the offence is an indictable one under 
sec. 510 (D).

Theft of trees and shrubs]—Code secs. 373, 374, 305.

Injuries to vegetable productions In gardens. Subsequent offence.

534. Every one is guilty of an offence and liable, on sum
mary conviction, to a penalty not exceeding twenty dollars over 
and above the amount of the injury done, or to three months’ 
imprisonment with or without hard labour, who wilfully destroys, 
or damages with intent to destroy, any vegetable production 
growing in any garden, orchard, nursery ground, house, hot 
house, green-house or conservatory.

2. Every one who. having been convicted of any such offence, 
afterwards commits any such offence is guilty of an indictable 
"ffenee, and liable to two years’ imprisonment.

Origin)—Roc. 509, Code of 1892; R.8.C. 1886, ch. 168, sec. 25; 32-33 
Viet., Can., ch. 22, sec. 27 ; 24-25 Viet., Imp., ch. 97, sec. 23.

" Wilfully ”]—Sec sec. 509.
Colour of right)—See sec. 541. Jurisdiction is not ousted if more 

damage was done than was necessary to assert or protect the alleged 
light. R. v. Clemens [1898] 1 Q.B. 556, 67 L.J.Q.B. 482; Heaven v. 
Crutchley, 68 J.P. 53, 1 L.G.R. 473.

Cultivated roots or plants elsewhere than in gardens, etc.)—See sec. 
535.

Property interest of accused)—See sec. 541 (2).
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Growing in any garden, ftr.l—He#1 note to soi*. 53.1.
Suspending sentence on making compensation]—See sec. 729.
rayaient of damage to person aggrieved] — See see. 728, and note to 

see. 533.
Offmces after precious eonrûiion]—See sees. 370, 375-377, 386 (2), 

465. 530, 5.33-535, 568, 757, 851, 963, 982, 1053, 1081.
reaving previous summary conviction]—See sees. 757 and 982.

Injuries In rents or )ilant growing elsewhere.—Subsequent offence.

535 Every one ie guilty of an offence and liable, on summary 
conviction, to a penalty not exceeding five dollars over and above 
the amount of the injury done, or to one month’s imprisonment 
with or without hard labour, who wilfully destroys, or damages 
with intent to destroy, any cultivated root or plant used for the 
food of man or Iwast, or for medicine, or for distilling, or for 
dyeing, or for or in the course of any manufacture, and growing 
in any land, open or inclosed, not being a garden, orchard ot 
nursery ground.

2. Every one who. having lieen convicted of any such offence 
afterwards commits any such offence is liable, on summary 
conviction, to three months’ imprisonment with hard labour.

Ori/ii»]— See. 510, Code of 1892; R.S.C. 1886, eh. 168, see. 26; 32-33 
Viet., Can., eh. 22, see. 28; 24-25 Viet., Imp., eh. 97, sec. 24.

“ Wilfully ”]—See see. 509.
Colour of right]— See see. 541. Where the right claimed did not in 

fact exist and the accused did more damage than they could reasonably 
suppose was necessary for the assertion of the right claimed, the con
viction will he sustained at least in respect of the excessive damage 
Heaven v. Crutchley (1903), 1 L.G.R. 473, 68 J.P. 53, applying R. v 
Clemens 11898] 1 Q.B. 556.

Cultivated root or plant]—This phrase excludes uncultivated mush
rooms and watercress. Gardner v. Mansbridge, 19 Q.B.D. 217, 16 Cox 
281, 57 L.T. 265. Inappreciable damage as by trespassing over cul
tivated grass land is insufficient to found a charge under sec. 535. 
Bley v. Lytle, 50 J.P. 308.

Suspending sentence on first conviction if compensation made]—See 
sec. 729.

Over and above the amount of the injury done]—See sec. 728 and 
note to sec. 533.

Offences after previous eonviction]—See secs. 370, 375-377, 386 (2), 
465, 530, 533-535, 568, 757, 851, 963, 982, 1053, 1081.
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Cattle and Other Animals.

Attempt to Injure or poison cattle.
536. Every one is guilty of an indictable offence and liable 

lo two years’ imprisonment who wilfully,—
(a) attempts to kill, maim, wound, poison or injure any 

cattle, or the young thereof ; or,
(1) places poison in such a position as to he easily partaken 

of by any such animal.

Origin]—Sec. 500, Code of 1892 ; R.S.C. 1886, ch. 168, sec. 44 ; 52 55 
Viet., Can., eh. 22, see. 46; 27-28 Viet., Imp., ch. 115, see. 2.

“Cattle” defined]—See see. 2 (5).
“ Wilfully ”]—See sec. 509.
Colour of right]—See sec. 541.
Placing out poison]—As to civil responsibility for placing out poison, 

see Sangster v. Eaton, 21 A.R. (Ont.), 624; Cook v. Midland [19091 
A.C. 229.

Indictment]—An indictment purporting to charge an offence under 
sec. 536, sub-sec. (b), in laying out poison, but which charged that the 
poison was wilfully placed in such a position as to be easily partaken 
of by “ animals " instead of by " cattle ” (Code sec. 536), should not 
have been quashed on defendant's motion, but should have been amended 
or a new indictment in due form preferred. Richard v. Goulet (1914), 
23 Can. Cr. Cas. 327, 20 Rev. Leg. 390 (Que.).

Injury to animals other than cattle]—See secs. 537, 538, 542-544A.
Completed offence of killing or wounding cattle maliciously]—See 

sec. 510 (b).
Arrest by peace officer without warrant]—See secs. 647,648, 649, 652.

Injurie* to other animal*.—Subsequent offence.

537. Every one ig guilty of an offence and liable, on sum- 
mary conviction, to a penalty not exceeding one hundred dollars 
over and above the amount of injury done, or to three months* 
imprisonment with or without hard labour, who wilfully kills, 
maims, wounds, poisons or injures any dog, bird, beast, or other 
animal, not l>eing cattle, hut being either the subject of larceny 
at common law. or being ordinarily kept in a state of confinement, 
or kept for any lawful purpose.

2. Every one who, having been convicted of any such offence, 
afterwards commits any offence under this section, is guilty of 
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mi indictable offence, and liable to a fine or imprisonment, or 
lioth, in the discretion of the court.

Origin]—Code of 1892, sec. 501 ; B.8.C. ch. 168, see. 45 ; 53 Viet., 
Can., ch. 37, see. 16; 32-33 Viet., Can., eh. 22, sec. 47; 24-25 Viet., Imp., 
eh. 97, sec. 41.

“ Wilfully "]—See sec. 509.
Colour of right]—See see. 541.
Property interest of accused]—See see. 541 (2).
Summary conviction of first offenders]—See Code see. 729.
Wilfully killing dog, etc.]—The corresponding provision of the Eng 

lish Act, 24 ami 25 Viet., eh. 97, see. 41, makes it an offence “ unlaw
fully ami maliciously ” to kill, maim or wound any dog, etc., while the 
Code makes it an offence “wilfully” to kill (sec. 537) without legal 
justification or excuse and without colour of right (sec. 541). It has 
been held, however, that the word " wilfully ” as applied to the offence 
under Code sec. 205 of wilfully committing an indecent act, implies 
that the act was done with evil intent, and without any justifiable 
excuse. Ex parte O'Shaughnessv, 8 Can. Cr. Cas. 136; compare R. v. 
Graf, 15 Can. Cr. Cas. 200, 19 O.L.R. 238. This would indicate that 
there is very little distinction t»etween the two enactments.

Under the English Act it was held a defence in a prosecution against 
a gamekeeper, who shot a dog straying near some pheasants confined for 
breeding purposes in an aviary, to show that the act was done in the 
bona fide belief that it was necessary for the protection of his master’s 
property. Miles v. Hutchings [1903] 2 K.B. 714; Armstrong v. Mitchell, 
20 Cox 497. Rut the mere trespassing would seem not to be sufficient. 
Ibid.; Daniel v. Janes, 2 C.P.D. 351, and Smith v. Williams (1892), 9 
Times L.R. 9. 37 Sol. J. 11, doubted.

On a charge under sec. 537 for wilfully killing a dog, reference may 
lie had to the rules of the common law under Code sec. 16 for ascertain
ing whether the dog was killed under circumstances amounting to a legal 
justification or excuse, and by Code sec. 541 a conviction is not to be 
made unless the killing of the dog was done not only without legal 
justification or excuse but without colour of right. O’Leary v. Thérrien 
(1915), 25 Can. Cr. Cas. 110 (Que.).

A defence to a criminal charge of wilfully killing a dog which was 
trespassing on the property of the accused is made out if it be shown 
that the dog was killed under necessity for the purpose of protecting 
the defendant's hens in the stable where the dog had gone; and where 
it is shown that the hens were in peril from the dog at the moment 
when the shot was fired because of the probability that the dog would 
attack them ; it was not obligatory on the defendant to await the actual 
attack before shooting the trespassing animal. Ibid.

Punishment on summary conviction]—Sec. 537 (former sec. 501) pro
vides that the guilty person shall be liable on summary conviction (1) to 
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a penalty not exceeding $100, etc., or (2) to three months’ imprisonment 
absolute, with or without hard labour. But he is not, under that sec
tion, liable to both, or to the latter in default of payment of the former. 
That section does not specify, as many sections do, what imprisonment 
the justice may impose, in default of the pecuniary penalty, in order to 
enforce payment. When the justice comes to make the conviction, and 
provide for the enforcement of the money penalty, he must look else
where. Hec. 7.19, sub-sec. (b) deals with this matter, namely, the limits 
and manner of imprisonment which may be imposed “ in default of 
payment of the penalty.” There are two branches: First, if the pro
vision, for the breach of which the defendant is summoned, specifies the 
manner and limit of imprisonment which may lie imposed, then the 
justice is guided by that ; and second, if he does not, then this subsec 
tion itself supplies the guide, namely, it provides that the imprisonment 
is not to exceed three months. Sec. 5.17 does not specify “ imprison
ment or the term of imprisonment," i.e., which is to follow in default of 
payment of the penalty. R. v. Horton, 3 Can. Cr. Cas. 84; .11 N.S.R. 
217; Reg. v. Turnbull, 16 Cox C.C. 110; R. v. Tynemouth Justices, 16 
Q.B.D. 747; 82 L.T. 84.

“ Over and above the amount of the injury "]—Sec. 728 contained in 
Part XV, as to summary convictions, provides that “ when several per
sons join in the commission of the same offence, and upon conviction 
thereof each is adjudged to pay a penalty which includes the value of 
the property or the amount of the injury done, no further sum shall 
be paid to the person aggrieved than such amount or value and costs, 
if any, and the residue of the penalties imposed shall be applied in the 
same manner as other penalties imposed by a justice are directed to be 
applied.”

That provision is of importance as indicating that the person 
aggrieved may tie awarded the amount of the injury included in the 
fine imposed. Where several persons are convicted of the one offence 
each may have to pay the full amount of the injury, but the excess 
after making compensation to the party aggrieved goes for public pur
poses in like manner as the part of each fine which is over arid above 
the amount of the injury. Sec. 728 seems to imply that where a 
statute authorizes a justice to impose a fine which includes the amount 
of the injury he may further direct that the latter amount when realized 
shall be paid to the person injured, whether several persons join in the 
commission of the offence or not. The contrary view was taken, how
ever, in R. v. Cook, 16 Can. Cr. Cas. 234 (P.E.I.), where it was held 
that on a summary conviction under sec. 537, for wilfully killing a dog, 
the whole penalty, which is not to exceed $100 “over and above the 
amount of injury done," belongs to the Crown, and there is no jurisdic
tion except under sec. 729 to award damages to be paid to the owner 
of the dog. Where the adjudication was that the defendant pay a fine 
of $1 and costs and further pay the owner $20 damages for the loss of
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the dog, the luminary conviction will be amended by striking out the 
award of damage!. And an amended conviction imposing a fine of *21 
is i»d as not conforming with the adjudication. In the same case It 
was held that Code sec. 539, which empowers the magistrate in certain 
cases to award compensation up to *20 to the person aggrieved does 
not apply to the offence of killing a dog for which Code sec. 537 
provides a punishment. B. v. Cook, 16 Can. Cr. Cas. 234 (P.E.I.).

“Not being oottle"]—See Code secs. 2 (5), 510 (B), 536, 538, 542, 
544, 544*.

Threats by letter to Injure cattle.

538. Every one is guilty of ati indictable offence and liable 
to two years’ imprisonment who sends, delivers, or utters, or 
directly or indirectly causes to la- received, knowing the content' 
thereof, anv letter or writing threatening to kill, maim, wound, 
poison or injure any cattle.

Origin]—Code of 1892, sec. 502; B.8.C. 1886, ch. 173, sec. 8.
“Cattle"]—See sec. 2 (5).
trritten threat» to burn building]—See secs. 516, 748.
Letters demanding money by threats]—See sec. 451.
Requiring convicted person to give recognizance tor good behaviour]

See nets, loss and 1059.
Postal offences generally]—See Code secs. 3, 209, 265, 364, 365, 366 

400, 407, 449, 451, 510d, 516, 538, 867, 869, and the Poet Office Act 
B.S.C. 1906, ch. 66.

Blackmail, threats and intimidation]—See secs, 216 ( h), 265, 332 
450, 451, 452, 453, 454, 501, 516, 538, 578, 748.

Cases not Specially Provided for.

Injuries to other properly.- Penalty. Damage.
539. Every one who wilfully commits any damage, injury 

or spoil to or upon any real or personal property, either cor 
poreal or incorporeal, and either of a public or private nature, 
for which no punishment is hereinbefore provided, is guilty of 
an offence and liable, on summary conviction, to a penalty not 
exceeding twenty dollars, and such further sum, not exceeding 
twenty dollars, as appears to the justice to be a reasonable com
pensation for the damage, injury or spoil so committed, to lie 
paid in the ease of private property to the person aggrieved.

2. If such sums of money, together with the costs, if ordered, 
are not paid either immediately after the conviction, or within 
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such period as the justice, at the time of the conviction appoints, 
the justice may cause the offender to be imprisoned for any term 
not exceeding two months, with or without hard labour.

Origin]-See. 511, Code of 1802; B.8.C. 1886, eh. 168, sec. 50, 53 
Viet., ch. 37, sec. 18; Malicious Damage Act, 1861, Imp., sec. 52.

Wilfully commits any damage]—By Code sec. 509 it is enacted that 
for the purposes of Part VIII every one who causes any event by an 
act which he knew would probably cause it, l>eing reckless whether such 
event happens or not, is deemed to have caused it “ wilfully.” If the 
driver of a milk waggon adds water to the milk so as to increase the 
quantity and appropriate to his own use the excess proceeds of sale 
without the knowledge of his employer, he is guilty of maliciously 
damaging the milk. Roper v. Knott f 18081 1 Q.B. 868, 67 L.J.Q.B. 574, 
62 J.P. 375.

Sec. 539 does not apply to a mere act of trespass where the damage 
is so small as to be inappreciable. Eley v. Lytle (1885), 50 J.P. 308. 
There must be a finding by the justice of actual damage, however small ; 
fictitious or implied damages assumed l>ecause of the act being a 
trespass will not support a conviction under this section. Ibid. ; Gay 
ford v. (Rumtor list's) i c^.b tSS, IT IJ.QB. mi. J.P, M
Gardner v. Mansbridge, 19 Q.B.D. 217; R. v. Hexham Justices, 3 Times 
L.R. 465; Hamilton v. Bone, 52 J.P. 726, 16 Cox 437.

Partial or total interest of offender in damaged property]—Where 
the offence consists in an injury to anything in which the offender has 
an interest, the existence of such interest, if partial, shall not prevent 
his act being an offence, and if total, shall not prevent his act being an 
offence, if done with intent to defraud. Code sec. 541 (2).

Legal justification or excuse]—See Code sees. 16, 540, and 541.
Colour of right]—See secs. 540, 541. A charge of wilful damage 

under Code sec. 539 may be answered by showing that the accused 
acted under a fair and reasonable supposition of right to do the act 
complained of. Code sec. 540; R. v. Adamson (1916), 9 W.W.R. 1130; 
re Adamson, 33 W.L.R. 566 (Saak.).

Parliament must be taken to have invested Justices of the Peace 
with jurisdiction to summarily try all informations for wilful damage to 
property for which no punishment is provided in the preceding sections, 
and in order to try such informations they must of necessity in each 
case, if it is raised, determine the question as to whether or not the 
person charged “ acted under a fair and reasonable supposition that 
he had a right to do the act complained of.” If the justice determines 
that the defendant did act under such a supposition he is not liable 
on summary conviction to the penalty prescribed. If the justice deter
mines that he did not act under such a supposition, he is liable. It 
cannot, therefore, reasonably be argued that the raising of the question 
of the fair and reasonable right to do the act of itself ousts the
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magistrate's jiriadiflwi. Ho far flow that living the vaae, the mugis 
hate's jurisdiction under the mu. 539 ami 540 exists and continues 
unless and until it is found by him that the person acted under a fair 
and reasonable supposition that he had a right to do the act complained 
of. Sr parte Murphy (1917). 29 Can. Cr.Cau. 1 (N.B.); White v Feast, 
L.R. 7, Q.B. 353.

The doctrine that the jurisdiction of inferior courts is ousted when 
the title to land comes into question does not apply to cases where the 
question of title is necessarily involved in the matter which such courts 
are r&piired by statute to determine. Kr parte Murphy, supra ; Ex 
parte Vaughan, L.R. 2 Q.B. 115. If the accused claimed upon the trial 
that he did the act complained of under a claim of ownership of the 
property, it would have been the duty of the magistrate to consider such 
claim as the only evideace adduced which l»ore upon the question as to 
whether the act was done under such a supposition of right as is pro
vided by sec. 540, and the magistrate's jurisdiction would not have been 
ousted by the title to land thus coining into question. Ex parte Murphy, 
supra. Manfiest error of the magistrate in the determination of the 
question of the fairness and reasonableness of the claim of right would 
lm a matter for remedy by way of appeal to the County Court, and 
possibly in some cases by way of certiorari for want of jurisdiction 
Where an appeal to the District or County Court is the more appropriate 
remedy a certiorari may l>e refused for that reason. Ex parte Murphy, 
supra. The magistrate's jurisdiction could only be ousted by proof 
that the applicant did the act complained of under a fair and reason
able supposition that he had a right to do it and it is for him to make 
that proof. R. v. Adamson. (1916) 9 W.W.R. 1130, 33 W.L.R. 566; 
ex jwrtc Murphy (1917), 29 Can. Cr. Cas. 1 (N.B.) ; R. v. Davy, 4 Can. 
Cr. Cas. 28, 27 A.R. 508 (Ont.); R. v. Daigle, 15 Can. Cr. Cas. 58; 
R. v. Watier, 17 Can. Cr. Cas. 9; R. v. Johnson, 8 Can. Cr. Cas. 123. 
A summary conviction made notwithstanding evidence which should have 
convinced the justices of this fair claim of right will be quashed on 
certiorari if there was no evidence lief ore the magistrate to disprove or 
discredit such fair claim of right. R. v. Adamson (1916), 9 W.W.R. 
1130, (a ease of statutory right to pass over a temporary road directed 
by municipal ordinance to lie laid out over private property).

Awarding compensation on summary conviction of joint offenders]— 
See sec. 728.

Where da may e exceeds $20]—See sec. 510.
Conviction to specify the wilful act, etc.]—A conviction should 

specify the particular act done and that it was done wilfully and should 
state also what real or personal property was damaged and the amount 
of damage. R. v. Leary, 8 Can. Cr. Cas. 141 ; R. v. Hpain, 18 Ont. R. 
3K5 ; R. v. Coulson, 24 Ont. R. 246, R. v. Caswell, 20 U.C.C.P. 275 ; He 
Donellv, 20 U.C.C.P. 165 ; (Smith v. Moody f 1903] 1 K.B. 56. But the 
lack of certain details in the manner of charging the offence either in
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the information or conviction is cuml by sees. 723-725 in summary 
conviction mutters.

Sabotage]—" Sabotage ” is a word imported from France and refers 
to the heavy wooden boot of the French workman which is especially 
designed to break up machinery and destroy property. Wilful injury 
secretly done by factory workmen to the machinery and plant upon 
which they are employed and intended as a method of retaliation for 
failure to grant increased wages is commonly designated an “ act of 
salwrtagc,” but the phrase is not used in the Code. Where none of the 
preceding sections of Part VIII apply to the particular facts, sec. 5.'t9 
seems applicable to such offences, where the damage is less than $20 
and sub-sec. (E) of sec. 510 where the damage is $20 or more.

Petty trespasses punishable under provincial law]—See R.S.O. 1914, 
ch. 111.

Limitation.

Kx caption to see. .*>.19. Fair claim of right.—Sporting trespasses.

540. Nothing in the last preceding section extends to,—
(fl) any ease where the person acted under a fair and reason 

aide supposition that he had a right to do the act 
complained of ; or,

(b) any trespass, not lieing wilful and malicious, committed 
in hunting or fishing, or in the pursuit of game.

Origin]—Sec. 511, Code of 1892; R.8.C. 1886, ch. 168, sec. 59; 53 
Viet., ch. 37, sec. 18; 32-33 Viet., Can., ch. 22, sec. 60; 24-25 Viet., 
Imp., ch. 97, sec. 52.

Fair and reasonable supposition of right]—Whether or not the sup
position of right relied upon was a ** fair and reasonable one ” is a 
question primarily left to the justice to decide, subject, of course, to 
any right of appeal. See Code secs. 749 et seq., 761-769. It is not 
enough that the accused believed he had a right to do the act com
plained of, if such belief was quite unreasonable. Er parte Murphy 
(1917), 29 Can. Cr. Cas. 1 (N.B.) ; R. v. Davy, 27 A.R. 508, 4 Can. Cr. 
Cas. 28 (Ont.) ; Brooks v. Hamlyn, 63 J.P. 215, 79 L.T. 734; White v. 
Feast, L.R. 7 Q.B. 353, 36 J.P. 436. And there may l»e a conviction 
notwithstanding a claim of right reasonably made, if the defendant 
does more damage than could reasonably be supposed to be necessary 
for its assertion or protection. R. v. Clemens T1898] 1 Q.B. 556, 67 
LJ.Q.B. 482, 78 L.T. 205.

Where rural municipalities had a statutory right to open temporary 
roads across private property and the municipal council had passed a 
resolution purporting to give the defendant and her agents the right to 
cross the informant’s land, in pursuance of which defendant instructed 
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her agent to cross the land with a load of hay, believing that she had 
the right to do bo, an inference is raised that the defendant acted under 
h fair and reasonable supposition of right, displacing the liability to 
summary proceedings under sec, 539 for wilful injury to property; and 
where there was no evidence to the contrary, the justices were without 
jurisdiction and their summary conviction of defendant was quashed 
on certiorari. R. v. Adamson (1916), 9 W.W.R. 1130, 25 Can. Cr. Cas. 
440, 9 H.L.R. 91.

The language of sec. 540 qualities the restriction on the jurisdiction 
of the magistrate in a way which does not appear in sec. 705, which 
latter section is a positive ouster of jurisdiction in assault cases in 
which “ any question arises ” as to the title to lauds, etc. In either 
cast* a mere pretence of a right would not oust jurisdiction. Arnold v. 
Morgan [1911] 2 Q.B. 314.

But it seems that under sec. 709 in a case of assault when there is a 
bona fide claim of right material to the decision, the justice has no 
jurisdiction to determine either the existence of the right or to deter 
mine whether, in the oese liefore him, there has l»cen an excessive user of 
the alleged right. Rex v. Cork JJ. (Ir.) [1913] 2 I.R. 391.

Under sec. 540 the justice may find an excess of force quite unneces
sary for the maintenance of the alleged right, and convict in respect 
of the excess. Ex parte Smith (1890), 7 Times L.R. 42; R. v. Clemens 
I UN] i ^ 1 m, i. ,i QS 1sl'

The justice is to decide whether the evidence supporting a claim of 
right under sec. 540, is true. Reeve v. Stonham, 43 J.P. 732. So if the 
justice disbelieves an alleged oral agreement set up to justify breaking 
padlocks to a shop, the conviction will be sustained on certiorari if there 
is no evidence other than the discredited testimony to show a bona fide 
claim of right. Reeve v. Stonham, 43 J.P. 732. The court on certiorari 
may find that the justice had no evidence before him on which he could 
reasonably find that the claim of right made by the accused was absurd 
in law, and may in that event quash a conviction made by a justice who 
found in favour of the bona fides of the accused, but against him on 
the question of the reasonableness of the claim of right. Travis v. 
West (1894), cited Stone's Justice, 39th ed., 900; Scott v. Baring (1895), 
64 L.J.M.C. 200, 72 L.T. 495.

If the evidence should have convinced the justices that the applicant 
“ acted under a fair and reasonable supposition " of a right to do the 
act complained of, and there was no evidence to the contrary, the 
justices were not justified in convicting; Paley on Convictions, 8th ed., 
p. 157; and the conviction will lie quashed on certiorari, and any moneys 
which have been paid under the conviction will be ordered returned to 
the applicant. R. v. Adamson (1916), 9 W.W.R. 1130, 9 Sask. L.R. 91, 
33 W.L.R. 566, 25 Can. Cr. Cas. 440. The mere raising of the question 
of fair and reasonable right does not oust the magistrate's jurisdiction; 
the jurisdiction exists and continues unless and until he finds (or on the 
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evidence was bound to find) that the person acted under a fair and 
reasonable supposition that he had a right to do the act complained of. 
Ex parte Murphy (1917), 29 Can. Cr. Cas. 1 (N.B.) ; same case, R. v. 
Mwllm*. * Cun. Cr. Cas. 1 (MS.) . White v. Feast, LB. 7 Q.B. W, 
36 J.P. 436; R. v. Davy, 27 A.R. 508, 4 Can. Cr. Cas. 28 (Out.); Ex 
parte Vaughan, L.R. 2 Q.B. 115.

Onus of proofs—It is for the defendant to make the proof of fair 
and reasonable supposition of right if he claims to oust the jurisdiction 
of the magistrate on that ground. Ex parte' Murphy (1917), 29 Can. 
Cr. Cas. 1 (N.B.) ; same case, R. v. Mullins, 29 Can. Cr. Cas. 1 (N.B.).

Certiorari and prohibition on question of ouster of magistrate's 
jurisdiction]—In dealing with the “extraordinary remedies” (Code sec. 
1120 et seq.) of certiorari, habeas corpus and prohibition, the question 
in each case is whether the finding of the facts on which the magis
trate’s decision is based is submitted to the magistrate or not. The 
question whether the magistrate’s jurisdiction begins when a certain 
state of facts actually exists or when that state of facts is alleged, may 
depend on the form of the statute conferring the jurisdiction. If he 
is the person appointed with jurisdiction to try, inter alia, that question 
of fact, he does not act without jurisdiction by coming to a wrong 
decision. 8o where a tax official had jurisdiction to report for taxation 
if he “ discovers ” that a person chargeable had not made a return, a 
writ of prohibition will not he granted to restrain proceedings upon the 
assessment unless it can he shown that there were no grounds upon 
which the official in question could honestly have believed that the person 
assessed was chargeable. R. v. Adamson (1916), 9 W.W.R. 1130, 9 
Bask. L.R. 91, 25 Can. Cr. Cas. 440, 33 W.L.R. 566. The jurisdiction 
based upon a certain official “discovering” a certain state of facts meant 
that he must have honestly come to that conclusion upon the informa
tion in his possession. R. v. Bloomsbury Income Tax Commissioners 
r 19153 3 K.B. 768, 131 Times L.R. 565. Sometimes jurisdiction is conferred 
only when a state of things actually exists ; but as a general rule juris
diction is conferred not conditionally upon the actual existence of a 
state of things but upon information of the existence of a state of 
things. In such cases the decision of the question whether the state of 
things exists or not is part of the jurisdiction conferred upon the 
tribunal, and then, provided the tribunal applies the proper test for the 
decision of the question, the superior court does not interfere either 
by prohibition, certiorari or habeas corpus. Brittain v. Kinnaird (1819),
1 Brod. k B. 432; R. v. Bolton (1841), 1 Q.B. 66; Allen v. Sharp 
(1848), 2 Ex. 352; Brown v. Cocking (1868), L.R. 3 Q.B. 672; Elston 
v. Rose (1868), L.R. 4 Q.B. 4; R. v. Clerkenwell Commissioners [1891]
2 Q.B. 879; Cave v. Mountain (1840), 1 Man. k G. 257; Liverpool Gas 
Co. v. Everton (1871), L.R. 6 C.P. 414; R. v. Bradford [1908] 1 K.B. 
365; R. v. Morn Hill Camp Commanding Officer [1917] 1 K.B. 176, 
86 L.J.K.B. 410. Where the remedy by appeal or stated case is avail-
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able, the magistrate or inferior court should be asked to certify the facts 
in such detail along with his findings thereon that the question of law 
sought to be raised thereon can be brought liefore a superior court in 
that way. As to eases stated by justices in summary conviction mat 
ters (Code Part XV), see Cr. Code secs. 761-760.

Assault and battery cases where title to tondu ini'olvcd]—See sec. 760.

Mischief.- Colour of rljrht. Partiul let crest. Fraud.

541. Nothing shall he an offence under any of the foregoing 
provisions of this Part unless it is done without legal justification 
or excuse, and without colour of right.

2. Where the offence consists in an injury to anything in 
which the offender has an interest, the existence of such interest, 
if partial, shall not prevent his act being an offence, and if total, 
shall not prevent hi* act l>eing an offence, if done with intent to 
defraud.

Origin]—Code of 1892, sec. 481; B.H.C. 1886, eh. 168, eec. 61.
Justification or excuse 1—See Code sec. 16, under which all rules ami 

principles of the commun law which render any circumstances a justi- 
fication or excuse for any aet, or a defence to any charge, shall remain 
in force and be applicable to any defence to a charge under the Code 
except in so far as they are thereby altered or are inconsistent 
therewith.

With the exception of the rule of sec. 56, which justifies the owner 
or lawful possessor of moveable property in resisting the taking of it 
by a trespasser, the Code contains no provision to the effect that a per
son may use force in defence of his moveable property. Nevertheless 
see. 16 makes it clear that “ all rules and principles of the common lav/ 
which under any circumstances render a justification or excuse for any 
act or a defence to any charge " remain in force.

In Miles v. Hutchings [19631 2 K.B. 714, 72 L.J.K.B. 778, the facts 
were that an information had been laid against a gamekeeper for un 
lawfully and maliciously killing a dog, that the dog was at the time 
near an aviary, in which pheasants, the property of the gamekeeper’s 
master, were at the time confined for breeding purposes; and the eourt 
held that the test of the gamekeeper's liability was whether he acted 
under the bona fide belief that what he was doing was necessary for 
the protection of his master's property and that it was the only way 
in which the property could be protected. And see Code sec. 537, 639. 
and notes to same. Injury done to property in reckless disregard of 
consequences is to be considered a wilful act. Sec. 509.

Ignorance of the law (see Code sec. 22) or ignorance of his iegal 
rights by the party charged will not be an excuse. He must have an
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honest tielief in the state of facts which if true would give him n legal 
right. R. v. Watier, 17 Can. Cr. Can. 9, at 15. (Y.T.).

Bee. 541 (1) of the Cr. Code which declares that as to certain 
offences (inter alia, wilful damage to property) the act must have been 
done “ without legal justification or excuse and without colour of 
right," is to be construed as a proviso or exception which forms a mat 
ter of defence or excuse but need not be formally alleged in an informa 
(ion or conviction. R. v. Gill, 14 Can. Cr. Cas. 294, 1-8: O.L.R. 2.14.

Colour of right]—In the case of Regina v. Davey, 27 A.R. (Ont.) 
508, 4 Can. Cr. Cas. 28, the rule laid down by Lister, J.A., who delivered 
the judgment of the court, was: ** It is, I think, settled that an honest 
lielief on the part of the person charged that he has the right to do the 
act does not oust the magistrate’s jurisdiction. What the section of the 
Code requires in order to oust the jurisdiction of the magistrate is 
that the act shall be done under a fair and reasonable supposition où 
right. Whether such supposition is warranted is ir the magistrate to( 
determine on the evidence.”

“ The context of the words shows the sense in which they are used 
in this section. Legal justification or excuse is an answer to a criminal 
charge under this part of the Art as it would be in a civil action, 
Then follow the words, ‘ and without colour of right.' This means 
an honest lielief in a state of facts which, if it existed, would lie a 
legal justification or excuse. This would not lie an answer to a civil 
action, but it is projierly made an answer to a criminal charge, because 
it takes away from the act its criminal character." R. v. Johnson, 7 
O.L.R. 525, 6 Can. Cr. 0ns. 123.

“ To do an act in ignorance that it is prohibited by law is not to 
do it with colour of right. There must lie at least an honest belief in 
the existence of a state of facts which, if it actually existed, would 
at law justify or excuse the act done." Regina v. Fetter (1900), 19 N. 
Zeal. L.R. 438; R. v. Daigle, 15 Can. Ci. Cas. 55.

It is a claim of right or title, honestly raised and really believed in, 
whether, in fact, such right or title really exists or not. There may 
lie a good colour of right if the title set up lie only colourable if made 
sincerely. R. v. Daigle, 15 Can. Cr. Cas. 55; Watkins v. Major, L.R. 
10 C.l*. 661; Cornwall v. Saunders, 3 R. & S. 206 ; Scott v. Baring, 
18 Cox 128, 72 L.T. 495.

Intent to defraud where accused is entire owntr of property de
stroyed]—Notwithstanding the fact that the accused may wholly own 
the property destroyed or attempted to lie destroyed, the offence will 
he complete under sec. 541 (2) if done with intent to defraud. R. v. 
Bryans, 12 U.C.C.P. 161 ; R. v. Wilson, 1 W.W.R. 272, 19 W.L.R. 657. 
21 Can. Cr. Cas. 105. So it is an offence even to conspire to burn 
down one's owm building with intent to defraud the insurance company. 
Ibid. And evidence of a prior unsuccessful attempt to induce a person 
to burn another building for the insurance may, if not too remote in
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time, be relevant a» showing the fraudulent intent of the aeeuied. K v. 
Wilson, 1 W.W.K. 272. The court may order the prosecutor to deliver 
particulars of any fraud charged. Code sec. 85».

Cruelty to Animale.

Ill-treating animal. Injuries by Ill-usage In driving. - fighting 
of animat

542. Every one is guilty of an offence and liable, on sum 
mary eonvittiou Itefore two justices, to a penalty not exceedin'! 
fifty dollars, or to three montlie’ imprisonment with or without 
bard labour, or to both, who,—

(a) wantonly, cruelly or unnecessarily beats, binds, ill- 
treats, abuses, overdrives or tortures any cattle, 
poultry, dog, domestic animal or bird, or any wild 
animal or bird in captivity ; or,

. i i while driving any cattle or other animal is, by negli
gence or ill-usage in the driving thereof, the means 
whereby any mischief, damage or injury is done by 
any such cattle or other animal ; or,

(c) in any manner encourages, aids or assists at the fighting 
or baiting of any bull, bear, badger, dog, cock, or 
other kind of animal, whether of domestic or wild 
nature.

Origin]—flee. 512, Code of 1892 ; 58-59 Viet., Can., ch. 40, sec. 1 ; 
B.8.C. 1886, ch. 172, sec. 2; Cruelty to Animals Act, 1849, Imp.; 32-3.3 
Viet., Can., ch 27, sec. 1 ; 33 Viet., Can., ch. 29, sec. 1.

" Before two justices"]—There is no jurisdiction in one justice to 
summarily try a charge under Code sec. 285 for injury by furious driv 
ing. R v. Nelson (1916) 28 Can. Cr. Cas. 276 (Ont.). A summary 
conviction could be made under sec. 542 of the Code only by two justices 
or a police magistrate having the jurisdiction of two justices, and nut 
by a single justice. R. v. Nelson, supra.

Time limit for prosecution]—flee sec. 1140 (e).
Information]—An information and summons thereon both describing 

the offence as " unlawfully abusing a mare contrary to sec. 542 of the 
Criminal Code," sufficiently describe an offence under this section with 
out specific mention of any of the words " wantonly," " cruelly," or 
" unnecessarily,” which are used in that section. R. v. Cornell, 8 Can 
Cr. Cas. 416, 6 Terr. L.B. 101.

Several offences]—The Cruelty to Animals Act, 1849, Imp., sec. 2, 
enacts that " If any person shall . . . cruelly . . . ill-treat,
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abuse or torture . . . any animal ” he shall be liable to a penalty. 
The defendant was charged before justices that he “ did cruelly ill-treat, 
abuse and torture a certain animal, to wit, a grey gelding.” On the 
hearing of the summons the justices being of the opinion that several 
offences were charged called on the prosecutor to elect on which he 
would proceed, which he, declining to do, they dismissed the summons. 
On appeal, the Divisional Court held that the justices were right, and 
dismissed the appeal holding that the words ” ill-treat," "abuse” and 
" torture ” in the Act created three separate offences, and therefore a 
conviction for “ ill-treating, abusing and torturing ” would lie bad. 
Johnson v. Needham [1909] 1 K.B. 020.

The objection uphold in Johnson v. Needham, supra, is probably 
cured under sec. 725 of the Code by analogy to the example there given 
of an offence under sec. 533.

In R. v. Cable, ex parte O'Shea [1906] 1 K.B. 719, a conviction for 
cruelly ill-treating, abusing and torturing five cows was supported as 
being for a single offence and not, as contended by the defence, for 
five separate offences. And see Rodgers v. Richards [1892] 1 Q.B 555. 
Tn R. v. Rawson [1909] 2 K.B. 748, the information was held to charge 
only one offence, although for cruelty to four ponies between certain 
dates by neglecting to supply them with proper food ; and where four 
convictions were recorded three of them were quashed.

An information against both master and servant for ill-treating a 
horse by “ working and causing it to be worked ” while in an unfit 
state, is not bad for duplicity. Bartholomew v. Wiseman, 56 J.P. 455.

Cruelty to animals]—An owner of premises tieing up an est ray is 
bound to properly feed and water the est ray. Bolton v. MacDonald, 3 
Terr. L.R. 269.

Branding animals (ex. gr. sheep) where reasonably necessary for 
the purpose of identification is not cruelty, although it may be painful, 
if it cannot lie done effectually without inflicting the pain. Bowyer v. 
Morgan, 22 Times L.R. 426, 95 L.T. 27.

The question under this section is whether there was cruelty in fan, 
not whether the accused intended to commit cruelty. Duncan v. Pope, 
80 L.T. 120, 15 Times L.R. 195.

Where unnecessary suffering is caused to an animal by the owner, it 
has been held in England that an offence is committed against sub-sec. 
1 of the Protection of Animals Act, Imp., 1911, even if the act is done 
in pursuance of a custom and for commercial reasons. So the owner 
was held liable for allowing a cow to be overstocked with milk before 
offering her for sale. Waters v. Braithwaite, 30 T.L.R. 107.

As to rabbit coursing in a fenced enclosure, see Waters v. Meakin 
[1916] 2 K.B. Ill, decided under the Protection of Animals Act, 1911.
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“ Unnecessarily ” in sec. 542, means “ without good reason.” Ford v. 
Hi ley, 2.3 Q.B.Ü. 20.3; Murphy v. Manning, L.K. 2 Ex. D. .307; R. v. 
McDonagh, 28 L.R. Ir. 204.

The use of an overdraw check rein on a horse is ordinarily not an 
offence under this section although it causes discomfort to the animal. 
Society v. Lowry (1894), 17 Montreal Legal News 118.

The cutting of the combs of cocks to fit them for fighting or winning 
prizes at exhibition has lieen held to la* cruelty. Murphy v. Manning. 
L.K. 2 Ex. 1). .307 ; but as to dishorning cattle the 1 fetter opinion appears 
to lx* that it is not an offence ; Callaghan v. Society, 11 Cox C.C. 101 ; 
R. v. McDonagh, 28 L.R. Irish 204; Todrick v. Wilson, 1891, L.J. (Eng.) 
191; although it was held to lie in Ford v. Wiley, L.R. 23, Q.B.D. 203.

The spaying of sows is not cruelty. Lewis v. Fermor, L.R. 18 Q.B.D. 
5.32.

Causing a horse to lie worked when it was apparent that it was not 
in a fit state for working is ill-treatment ami abuse within sec. 542. 
and the abetter is liable as a principal under sec. 69. Ben ford (or 
ii.Miti. Mi v Sums [ISN11 QJ. «ill. ir LJjQJI its, rs L.T. 7is. Bet 
a mine manager will not la* liable for cruelty inflicted by his subordin 
at es without proof of guilty knowledge on his part. Small v. Warr, 47 
J.P. 20; Elliott v. Oeliorne, 17 Cox 346, 65 L.T. 378, 56 J.P. 38. Sec 
542 does not make it an offence to leave an animal to die a natural 
death instead of killing it when it is known to lie incurable and suffer 
Ing pain; but turning it out to pasture may lie an act of torture if the 
animal is given increased pain by moving about to get feed. Everitt v. 
Davies, 42 J.P. 248, 38 L.T. 360. But leaving a cab-horse an inordinate 
length of time without food or protection, and hitched to the cab on 
the street until it suffers from hunger and exposure is an abuse and 
torture within sec. 542. Anderson v. Wood, 47 J.P. 84, 9 Court of 
Sessions cases (4th series Just.) 6.

Appeal]—Where an information is laid in the name of an individual 
describing himself as the agent of a society named, the society does not 
thereby become a party to the proceedings and it has no locals standi to 
appeal from the justices’ order dismissing the charge; the notice of 
appeal must in such case be taken in the name of the agent personally, 
otherwise it may be quashed. Canadian Society, etc. v. Lauzon, (18991 

4 Can. Cr. Cas. 354 (Que.).
Arrest by peace officer without warrant]—See secs. 647, 648, 649, 652.
Summary conviction for first offence]—Offences under this section 

are excluded from those for which under see. 729 a first offender may 
be discharged on making satisfaction to the party aggrieved, at the dis 
e ret ion of the magistrate making the summary conviction.

Joint offenders on summary conviction]—See sec. 728.
Half of fine to municipality and half to informant]—See sec. 104.". 

making special provision for penalties awarded under secs. 542 and 543, 
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following in this respect the former statute R.8.C. 1886, eh. 172 (Cruelty 
to Animals Act) from which secs. 542 and 543 are derived.

Hull-fights, cock fights, efr.]—Maintaining a cock pit is an offence 
under sec. 543.

Captive wild animals and birds]—These were brought within the 
section by the amendment of 58-59 Viet., Can., eh. 40.

'* Cattle H]—Hoe sec. 2 (5).
Care of cattle daring transportation bg rail or boat] -See sees. 544, 

544a, 545.
Malicious injury to cattle]—See sec. 510 (b).
Wilfully maiming or injuring animals]—See secs. 530-538.
Killing animals with intent to steal hide, etc.]—See secs. 345, 350.
The Injured Animals' Act, Ont.]—An Act respecting the destruction, 

by constables and others, of injured animals, was introduced and enacted 
in Ontario in 1911 at the request of the Toronto Humane Society. This 
statute, R.8.O. 1914, ch. 248, is known as The Injured Animals’ Act, 
and makes the following provisions :—(2) Where a police constable, or 
the inspector of an incorporated humane society or society for the pre
vention of cruelty to animals, finds any horse so severely injured that 
it would, in his opinion, be cruel to allow the horse to live, he shall, if 
the owner refuses to consent to the destruction of the animal, or is 
absent, at once summon a veterinary surgeon, if any such surgeon re 
sides or can be found within a reasonable distance, or, if no such sur 
geon can be obtained,, then two reputable citizens, and if it appears by 
the certificate of such surgeon or by a statement signed by such two 
citizens that the animal is, or appears to be, incapable of being so 
cured or healed as to live thereafter without suffering, it shall lie lawful 
for such police constable or inspector, without the consent of the owner, 
to kill or cause to lie killed the said animal with such instrument or 
instruments or appliances, and with such precautions and in such a 
manner as to inflict as little pain and suffering as possible.

(3) If any horse is abandoned, or left to die in any street, road, 
commons or public place, it shall be the duty of any police constable or 
inspector, as mentioned in sec. 2, to make a reasonable attempt to ascer
tain the owner of such animal, and if such owner cannot be found, or, 
if found, refuses to give his consent to the killing of such horse, then 
the said constable or inspector shall proceed in the manner set forth in 
see. 2.

(4) Where any large animal, such as a horse, cow, sheep or hog, is 
severely injured by any railway engine or train, the conductor of the 
train shall report the occurrence to the nearest station agent of the 
railway, who shall forthwith notify the owner, if possible, and the 
nearest constable, who shall proceed as provided by see. 2.
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keeping ruck-pit.—('oulineal ion.

543. Kvcry one is guilty of an offence and liable, on eummart 
conviction liefore two justices, to a penalty not exceeding fiftv 
dollars, of to three mon tits’ imprisonment, with or without hard 
lalsiur, or to Isith. who builds, makes, maintains or keeps a cock 
pit on premises Iwdonging to or occupied hv him, or allows a 
eisk-pit to he built, made, maintained or kept on premise, 
Isdonging to or occupied by him.

Ï. All cocks found in any such cock-pit, or on the premises 
wherein such cock-pit is, shall lie confiscated, and sold for the 
lienelit of the municipality in which such cock-pit is situated.

Origin]—Her. 513, Code of 1SII2; B.H.C. 1SS«, eh. 172, see. 2.
Prosecution within three months]—See see. 1140 (e).
Application of fines]—See see. 1042.
Summary con riot ion for first offence]—Offences under this section 

are excluded from those for which under see. 720 a first offender mu' 
be discharged on making satisfaction to the party aggrieved, at the 
discretion of the magistrate making the summary conviction.

direst by peace officer without viomiel)—Set sees. 647, 64S, 640, 652.

Conte)sure of cattle without proper rest and nourishment lit 
railways, etc.

544. No railway company within Canada whose railway 
forms any part of a line of road over which cattle are conveyed 
from one province to another province, or from the United 
States to or through any province, or from any part of a prov
ince to another part of the same, and no owner or master of 
any vessel carrying or transporting cattle from one province to 
another province, or within any province, or from the United 
States to or through any province, shall confine the same in 
any car, or vessel of any description, for a longer period than 
twenty-eight hours without unlading the same for rest, water 
and feeding for a period of at least five consecutive hours, 
unless prevented from so unlading and furnishing water anil 
food by storm or other unavoidable cause, or by necessary deist 
or detention in the crossing of trains.

i. In reckoning the period of confinement, the time during 
which the cattle have been confined without such rest, and 
without the furnishing of food and water, on any connecting 
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railway or vessels from which they are received, whether in the 
United State* or in Canada, shall be included.

3. The foregoing provisions as to cattle being unladen shall 
not apply when cattle are carried in any car or vessel in which 
lhey have proper space and opportunity for rest, and proper food 
and water.

4. Cattle so unloaded shall lie properly fed and watered dur
ing such rest by the owner or |arson having the custody thereof 
nr. in case of his default fn so doing, by the railway company, 
nr owner or master of the vessel transporting the same, at the 
expense of the owner or person in custody thereof ; and such 
company, owner or master shall in such case have a lien upon 
such cattle for food, care and custody furnished and shall not 
I*' liable for any detention of such cattle.

5. Where cattle are unladen from cars for the purpose of 
receiving food, water and rest, the railway company then having 
charge of the cars in which they have been transported shall, 
except during a period of frost, clear the floors of such cars, 
and litter the same properly with clean sawdust or sand before 
reloading them with live stock.

fi. Every railway company, or owner or master of a vessel, 
having cattle in transit, or the owner or jierson having the 
custody of such cattle, as aforesaid, who knowingly and wilfully 
fails to comply with the foregoing provisions of this section, is 
liable for every such failure on summary conviction to a penalty 
not exceeding one hundred dollars.

Origin]—See. 614, Code of 1892; R.8.C. 1886, eh. 172, secs. 8, 9,
10, 11.

Transportation of " rattle ”]—See définit ion of " cattle *’ in sec. 2, 
sub-sec. (5).

Sub-sec. (6)—“ Or the owner or person having the custody," etc.]— 
As to registered ownership of cattle brands, see see. 989.

Extension from 28 to .16 hours]—See see. 544*.
Penalty not to be remitted on making compensation]—See sec. 729.
Prosecution within three months]—See sec. 1140 (e).

Time of confinement of rattle on railways extended.

544a. Upon the written request of the owner or |terson in 
charge of any cattle so carried, which written request shall be 
-operate and apart from any printed or other hill of lading of 
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other rHilniad or shipping form, the time of confinement of eucli 
l ittle may la- extended to thirty-six hour* where such little arc 
carried on rare lilted with the necessary appliances and are, 
during such time, fed and watered without lieing unloeded.

Origin]—Adapted from a similar provision in I lie U.8. Interstate 
Commerce law; Can. 8tat. 19119, 8-9 Kdw., eh. 9, see. 2.

Or other bill of lading or otbrr railroad or Hkippinp form]—The 
official text reading “of other railroad or shipping form" which is ful 
lowed in printing see. 544a in this edition, was prohaldy a typographical 
error for the word “ or " ; but the correction can lie made only Iii 
statute.

Search of premises. tlbslreeliiig nfttcer.

545. Any peace officer or constable may, at all times, elite, 
any premises where he has reasonable grounds for supposing that 
any car, truck or vehicle as to which any company or person has 
failed to comply with the provisions of the last preceding sec
tion, is to lx? found, or enter on Imard any vessel in respect 
whereof he has reasonable grounds for supposing that any 
company or person has, on any occasion, so failed.

8. Every one who refuses admission to such peace officer or 
constable is guilty of an offence and liable, on summary con
viction, to a penalty not exceeding twenty dollars and not less 
than five dollars, and costs, and in default of payment, to thirty 
days’ imprisonment.

Origin]—Sec. 515, Code of 1892; B.8.C. 1886, ch. 171, see. 12.
Refusing admission to peace officer]—This sub-section applies only to 

refusal of admittance on search made under sees. 544 and 545, as to 
infraction of the cattle feeding regulations on cattle transportation by 
rail or boat. Other obstructions of peace officers in the execution of 
their duty are dealt with in Code sec. 1(19.

Summary conviction for first offence]—Offences under this section 
are excluded from those for which under sec. 729 a first offender may 
lie discharged on making satisfaction to the party aggrieved, at Hit- 
discretion of the magistrate making the summary conviction.

Prosecution within three months]—See 1140 (e).
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PART IX

ni I IM IK Wtl.AllXII 'I'll BANK NOTKK, COIN A Nil OOUNTKIIKKIT

MONKV.

Ill'll II illiill».

liiter/iretatùm.

546. In ill Ik I'art, unless the context otherwise retpiires,— 
(« ) ‘ vurrcnt gold or silver coin,’ includes any gold or silver 

ooili ol any of His Majesty’s mints, or gold or silver 
coin of any foreign prince or slate or country, or 
other gold or silver coin lawfully current, by virtue 
of any proclamation or otherwise, in any part of H is 
Majesty’s dominions;

l6) 1 current copper coin ’ includes copper coin coined in 
any of His Majesty’s mints, or lawfully current, by 
virtue of any proclamation or otherwise, in any part 
of His Majesty’s dominions;

(c) 1 counterfeit ’ means false, not genuine ;
(if) ‘ gild ’ and ‘ silver ’ applied to coin, include casing with 

gold or silver respectively, and washing and colouring 
by any means whatsoever with any wash or materials 
capable of producing the ap|>cnrnnce of gold or silver 
respectively ;

(e) ‘ utter ’ includes ‘ tender ’ and ‘ put off ’ ;
(/) * counterfeit token of value ’ means any spurious or 

counterfeit coin, paja'r money, inland revenue stamp, 
postage stamp, or other evidence of value, by what
ever technical, trivial or deceptive designation the 
same may lie descrilied, and includes also any coin 
or paper money, which although genuine has no valut 
as money.

Origin 1—tilt-64 Viet., Can., eh. 46, see. 3; Code of 1892, sec. 460;
K.8.C. 1886, eh. 167, see. 1.
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Sub sec. (b)—Current copper coin]—‘Copper coin ’ includes any 
coin of bronze or mixed metal and every other kind of coin other than 
gold or silver. Code sec. 2 (8).

Sub sec. (c)—“ Counterfeit "]—For statutory presumptions in coun
terfeiting cases, see Code secs. 955, 980. The court is to order that 
counterfeit coin produced on a trial under Part IX shall be cut in pieces 
in open court or in the presence of a justice, and then to lie delivered to 
or for the owner thereof if claimed. Code sec. 957.

Counterfeit raising of denomination. Counterfeit reducing of size.

547. Any genuine coin prepared or altered so as to resemble 
or pass for any current coin of a higher denomination is a 
counterfeit coin.

2. A coin fraudulently filed or cut at the edges so as to remove 
I he milling, and on which a new' milling has been added to restore 
the appearance of the coin, is a counterfeit coin.

Origin]—Code of 1892, sec. 400; R.R.C. 1886, eh. 107, sec. 1; 24 25 
Viet., Imp., ch. 29, sec. 9.

" Counterfeit coin ”]—* Counterfeit * means false, not genuine. Code 
sec. 546 (c). The offence of counterfeiting may be complete, although 
the intended counterfeiting was not perfected. Sec. 548. The counter 
feit raising of the denomination of a coin makes it a ' counterfeit coin * 
and so does the additon of a new milling to restore the appearance of 
a genuine coin fraudulently filed or cut. Sec. 547.

Coin with new milling]—Sub-sec. (2) of sec. 547 is an affirmance of 
what had been decided under the Imperial statute, 24-25 Viet., ch. 29. 
sec. 9, in R. v. Hermann, 4 Q.B.D. 284, 48 L.J.M.C. 106.

Genuine but valueless coin]—See Code sec. 549, as to knowledge and 
fraudulent intent. .

Malting double headed coin from two genuine coins]—A coin made by 
splitting two genuine coins, and joining the heads together so as to make 
a double-headed coin, has been held counterfeit in Australia. R. v. 
M' Mali.m | ly,;] |f \ s \\ lb |>. Ill, lli.

Proof of counterfeiting]—Code, 955, 957, 980.

Certain offences—When complete.

Counterfeiting complete although Intended counterfeiting not per
fected.

548. Every offence of making any counterfeit coin, or of 
buying, selling, receiving, paying, temlering, uttering or put
ting off, or of offering to buy, sell, receive, pay, utter or put off. 
any counterfeit coin is deemed h» lie complete, although the coin
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<o made or counterfeited, or Ixiught, sold, received, paid, ten
dered, uttered or put off, or offered to lie bought, sold, received 
paid, tendered, uttered or put off, was not in a fit state to be 
uttered, or the counterfeiting thereof was not finished nr 
jierfected.

Origin]—Code of 1892, see. 461 ; R.8.C. 18S6, ch. 167, »ec. 27.
Counterfeit]—See sees. 546, 547, 549, 955, 957, 980.

loin. etc. genuine but valueless.- Must he knowledge and fraudu
lent Intent.

549. In the case of coin or paper money which, although 
genuine, has no value as money, it is necessary in order to con
stitute an offence under this I’art that there should la- knowledge 
on the part of the person charged that such coin or paper monev 
was of no value as money, and a fraudulent intent on his part 
in his dealings with or with respect to the same.

Origin]—-63-64 Viet., Can., ch. 46, sec. 3.
Valueless but genuine paper money]—Paper money is included In 

the phrase * counterfeit token of value ' used in sec. 569. See sec. 546 (f).

Bank Notes.
Purchasing, receiving or possessing forged hank miles

550. Every one is guilty of an indictable offence and liable to 
fourteen years’ imprisonment who, without lawful authority or 
excuse, the proof whereof shall lie on him, purchases or receives 
from any person, or lias in hie custody or possession, any forged 
bank note, or forged blank bank note, whether complete or not. 
knowing it to lie forged.

Origin]—Code of 1892, sec. 430; R.S.C. 1886, ch. 165, sec. 19.
Using counterfeit token of value]—Code sec. 546 includes spurious 

paper money within the statutory definition of this phraac, and sec. 
569 (d) makes it an indictable offence to purchase, exchange, accept, 
take possession of or use such. If the counterfeit he of a bank note, 
the prosecution may be under sec. 550 for the offence of having a 
forged bank note in possession knowing it to be forged. R. v. Tutty. 
9 Can. Cr. Cas. 544, 38 N.8.R. 136.

Destruction of forged bank notes]—Code sec. 632.
Stamping as counterfeit]—Every officer charged with the receipt or 

disbursement of public moneys, and every officer of any bank, and 
every person acting as or employed by any banker, shall stamp or write 
in plain letters, upon every counterfeit or fraudulent note issued in th(
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form of fc Dominion or bank note, and intended to circulate an money, 
which in presented to hint at hia place of bnsineaa, the word "Counter 
feit," " Altered," or ” Worthless.” If such officer or person wrongfully 
stamps any genuine note he shall, upon presentation, redeem it at the 
face value thereof. Bank Act, R.8.C. eh. 29, see. 75.

"Bank note"]—Bee definition in see. 2 (4).
.Second offence]—Bee sec. 568.
Joint cuetodg or possession 1—Bee Code see. 5.
Defacing bank bille or Dominion notre]—Every |>erson who in any 

way defaces any Dominion or provincial note, or bank note, whether by- 
writ ing, printing, drawing or stamping thereon, or by attaching or affix 
ing thereto, anything in the nature or form of an advertisement, shall 
lie liable to a penalty not exceeding twenty dollars. Bank Act, R.H.C. 
ell. 29, see. 157.

I’rliillng circulars, etc., In likeness of notes.

551. Every one is guilty of an offence and liable, on sum 
niary conviction before two justices, to a fine of one hundred 
dollars or three months’ imprisonment, or both, who designs, 
engraves, prints or in any manner limites, executes, utters, issue-, 
distributes, circulates or uses any business or professional card, 
notice, placard, circular, hand-bill or advertisement in the like 
ness or similitude of any bank note, or any obligation or security 
of any government or any bank.

Origin]—Code of 1892, sec. 442; 53 Viet., Can., eh. 31, sec. 3; 5(1 51 
Viet., Can., ch. 47, nee. 2.

Similitude of anil bank note]—See definition of " bank note,” sec. 2
(4):

Advcrtieing counterfeit money]—See sec. 569.

Coin.
Raking counterfeit gold or silver coin. Changing Into counterfoil, 

eliding lo resemble rein. (Hiding silver coin. - Eliding or 
silvering copper coin.

552. Every one is guilty of an indictable offence and liable 
lo imprisonment for life who,—

(a) makes or begins to make any counterfeit coin resem
bling, or apparently intended to resemble or pass for. 
any current gold or silver coin ; or,

(It) gilds or silvers any coin resembling or apparently in
tended to resemble or pass for, any current gold or 
silver coin : or.
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(o) gilds or silvers any piece of eilver or copper, or of coarse 
gold or coarse silver, or of any metal or mixture of 
metals respectively, being of a fit size and figure to be 
coined, and with intent that the same shall he coined 
into counterfeit coin resembling, or apparently in
tended to resemble or pass for, any current gold or 
silver coin ; or,

(rf) gilds any current silver coin, or files or in any mannci 
•Iters such coin, with intent to make the same 
resemble or puss for any current gold coin; or,

(r) gilds or silvers any current copper coin, or files or in 
any manner alters such coin, with intent to make the 
same resemble or pass for any current gold or silver 
coin.

Origin]—Code of 1892, nee. 482; R.B.C. 1886, eh. 187, sees. .1 anil 4.
Variance from true coin]—8ee Code sec. 855.
Evidence of counterfeiting]—Code sees. 546-549 ; 955, 957, 980.
Extradition]—Counterfeiting or altering money; uttering or bring

ing into circulation counterfeit or altered money; are extraditable 
offences with the U.8.A. under the Extradition Convention of 12 July, 
1889, article 2; see also the supplementary Convention of 26 June, 1901.

Ilu)ing, selling or trading In counterfeit gold or silver coin.
Importing or receiving Into Canada.

553. Every one is guilty of an indictable offence and liable 
lo imprisonment for life who, without lawful authority or excuse 
I lie proof whereof shall lie on him,—

(«) buys, sells, receives, pays or puts off, or offers to buy, 
sell, receive, pay or put off, at or for a lower rate or 
value than the same imports, or was apparently in
tended to import, any counterfeit coin, resembling 
or apparently intended to resemble or pass for any 
current gold or silver coin ; or,

(b) imports or receives into Canada any counterfeit coin 
resembling or apparently intended to resemble or 
pass for, any current gold or silver coin knowing the 
same to be counterfeit.

Origin]—Code of 1892, see. 463; R.R.C. 1886, cli. 167, secs. 7 and 8.
Variance from true cota]-—See Code sec. 955.
Current gold or silver coin]—Foreign coins are included. See see. 

:.46 (a).
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Manufacturing or Inijiurtlng copper coin.

554. Every ooe who manufactures in ( anada any copper coin, 
or import* into Canada any copper coin, other than current cop 
per coin, with the intention of putting the same into circulation 
as current topper coin, is guilty of an offence and liable, on 
summary conviction, to a penalty not exceeding twenty dollar* 
for every pound troy weight thereof; and all such copper coin so 
manufactured or imported shall la* forfeited to His Majesty.

Origin]—Code of 18B2, see. 464; R.R.C. 18X6, eh. 167, sec. •->8. 
Seizure of unlawfully imported copper coin]—Code sees. 023-626,

Seizure of counterfeit coinJ—Code sec. 688.
Offences relating to copper coins]—8ee secs. 2 (8), 546, 554-557, 559,

561 569, 623-626, 955, 980-981, 1041.

Kx|>«rtatl«g of counterfeit coin.

555. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, without lawful authority or 
excuse the proof whereof shall lie on him, exports or puts on 
lioard any ship, vessel or boat, or on any railway or carriage or 
vehicle of any description whatsoever, for the purpose of being 
exported from (’anada, any counterfeit coin resembling or appar 
cntly intended to resemble or pass for any current coin or for 
any foreign coin of anv prima», country or state, knowing the 
same to Ire counterfeit.

Origin]—Code of 1892, sec. 46.r>; R.S.C. 1886, eh. 167, see. 9.
Second offence}—See sec. 568.
Variance from true coin]—See Code sec. 955.
Evidence that coin in counterfeit]—See sec. 980.
dirent by peace officer without warrant —See secs. 647, 648, 649, 652.

Making or possessing. He.—Matrix, etr„ for coinage, F.dgers, He.
Press for coinage.

556. Every one is guilty of an indictable offence ami liable 
to imprisonment for life who. without lawful authority or excuse 
the proof whereof shall lie on him, makes or mends, or Iregins or 
proceeds to make or mend, or buys or sells, or has in his custodv 
or possession,—

(n) any puncheon, counter puncheon, matrix, stamp, die. 
pattern or mould, in or upon which there ia made or 
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impressed or which will make or impress, or whieh is 
adapted and intended to make or impress, the ligure, 
stamp, or apparent resemblance of both or either of 
the sides of any current gold or silver coin, or of any 
coin of any foreign prince, state or country, or any 
part or parts of troth or either of such sides ; or,

(1) any edger, edging or other tool, collar, instrument or 
engine adapted and intended for the marking of coin 
round the edges with letters, grainiugs, or other 
marks or figures apparently resembling those oil the 
edges of any such coin, knowing the same to be so 
adapted and intended ; or,

(cl any press for coinage, or any cutting engine for cutting 
by force of a screw or of any other contrivance, round 
blanks out of gold, silver or other metal or mixture 
of metals, or any other machine, knowing such press 
to be a press for coinage, dr knowing such engine or 
machine to have been used or to he intended to be 
used for or in order to the false making or counter
feiting of any such coin.

Origin]—Code of 1892, sec. 466; R.8.C. 1886, eh. 167, sec. 24.
Making instrument for coining]—Where the defendant employed n 

die-sinker to make, for a pretended innocent purpose, a die calculated 
to make shillings, and the die-sinker, suspecting fraud, informed the 
authorities and under their direction made the die for the purpose of 
detecting the prisoner, it was held that the defendant was rightly con
victed as a principal although the die-sinker was an innocent agent in 
the transaction. R. v. Hannon (1844), 2 Mood. C.C. 309, 1 C. A K. 295.

Possessing a mould for coining]—In R. v. Baker (1912), 7 Cr. App. 
It. 217, in charging the appellant, the Clerk of the Court left out the 
words " without lawful authority or excuse," and the appellant, who 
was not represented by counsel, answered “Yes; 1 am guilty of having 
them in my possession. “ A plea of guilty was entered, and on being 
asked whether he had anything to say why judgment should not lie 
passed upon him, he said for the 6rat time that he only used the moulds 
for making medals. The Court of Criminal Appeal annulled the con
viction and judgment, and remanded the defendant to appear and plead 
at the trial eourt, on the ground that what the prisoner said either 
amounted to a plea of not guilty or else it was an unhnished informal 
plea. On his new trial the accused was convicted. It appeared that 
evidence was then admitted that he had passed a gilded shilling as a 
sovereign. It was not suggested that that coin was made in the
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mould, hui Pickfurd, J., »|-vukmg fur the court, said it was " by nu 
means clear that evidence of Rawing counterfeit coina would not lie 
mlniiaailile in auch a cane although the coin did not coinc from the 
mould." K. v. linker (1912), 7 Cr. App. R. 252. It did not, however, 
become necessary to decide the point, aa there waa evidence on which 
the jury could convict and no uiiacarriagc of juetiee from the admiwaion 
of the disputed evidence.

Search warrantJ—Code aeon. 629, 629A, 630-632.
Ordering destrvetion of instrument for eutninp]—Code nee. 632.
Current gold or silver coin]—See aec. 546 (o).
Varianee from true coin]—See Code aec. 955.
Has in pusession]—Compare revenue atatutea for |>ouaeaaory offences. 

It. v. lirennan, 6 Can. Cr. Can. 29, 35 N.8.R. 106.

Conveying out of H. M. mint Into Canada.
557. Every one is guilty of au indictable offence and liable 

to imprisonment for life who, without lawful authority or excuse 
the proof whereof shall lie on him, knowingly conveys out of any 
of His Majesty’s mints into Canada, any puncheon, counter pun- 
cheon. matrix, stamp, die, pattern, mould, edger, edging or other 
tool, collar, instrument, press or engine used or employed in or 
about the coining of coin, or any useful part of any of the several 
articles aforesaid, or any coin, bullion, metal or mixture of 
metals.

Origin]—Code of 1892, sec. 467; R.8.C. 1886, cli. 167, sec. 25.

flipping current gold or silver coin.
558. Every one is guilty of an indictable ulfenoe and liable 

to fourteen years" imprisonment who impairs, diminishes or 
lightens any current gold or silver coin, with intent that the 
coin so impaired, diminished, or lightened may pass for current 
gold or silver coin.

Origin]—Code of 1892, sec. 468; R.8.C. 1886, cli. 167, sec. 5.
Current gold or silver rois]—See definition in sec. 546 (a).
Second offence]—See sec. 568.

Defacing current coin.
559. Every one is guilty of an indictable offence and liable 

to one year’s imprisonment who defaces any current gold, silver 
or copper coin by stamping thereon any names or words, whether
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such coin is or in not thereby diminished or lightened, and 
afterwards tenders the same.

Origin]--Code of 1892, sec. 4«l; ll.B.C. IHHti, ch. 167, sec. |7. 
Current gold or silver coin]—See definition in nee. 546 (o).
Current cogger coin]—Bee definition» in even. 2 (8) and 546 (fij. 
Second offence)—See nee. 568.
Uttering defaced coin]—Code sees. 546 (e), 548, 566.

Possessing dippings, ctr„ of current gold or silver coin.

560. Every one ie guilty of an indictable offence and liable 
to seven years' imprisonment who unlawfully has in his custody 
or possession any filings or clippings, or any gold or silver 
bullion, or any gold or silver in dust, solution or otherwise, 
which have been produced or obtained by impairing, diminish
ing or lightening any current gold or silver coin, knowing the 
same to have been so produced or obtained.

Origin]—Code of 1892, see. 470; R.8.C. 1886, eh. 167, sec. U. 
Current gold or silver coin]—Bee see. 546 (o).
('emulative offences]—Unlawful possession of skins of game animals 

under the (Quebec Came laws has been held not to constitute a separate 
offence as to each akin. Zimmerman v. Burn ash, 29 Que. 8.C. 250. 
The same principle seems applicable to possessory offences relating to 
the coinage.

Second offence]—Bee sec. 568.

I'osscsslon with Intent to utter.--Counterfeit gold or silver coin.— 
Counterfeit copper coin.

561. Every one is guilty of an indictable offence and liable 
In three years’ imprisonment who has in his custody or posses- 
-ion. knowing the same to lie counterfeit, and with intent to 
niter the same or any of them,—

(a) any counterfeit coin resembling or apparently intended
to resemble or pass for, any current gold or silver 
coin ; or,

[b) three or more pieces of counterfeit coin resembling, or
apparently intended to resemble or pass for, any 
current copper coin.

Origin]—Code of 1892, sec. 471; R.8.C. 1886, ch. 167, secs. 12 and 16. 
Haring possession of counterfeit coin]—Possession for another is 

included; Code sec. 5; and the possession of one person may be the
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joint possession of several, and each is liable if one has possession with 
the knowledge and consent of the rest. Code sec. 5, sub-sec. (2). 
Where several are charged with a joint receiving, and a separate 
receiving is proved as to any part, the jury may convict of such 
separate receiving on the same indictment. Code sec. 954.

Current copper coin]—See definitions in secs. 2 (8) and .546 (b).
Variance from true coin]—See Code sec. 955.
Destruction of seized counterfeit coin]—Code sec. 632.
Proof of guilty knowledge]—In the case of persons who have passed 

counterfeit money or bills, when it is necessary to establish a guilty 
knowledge on the part of the prisoner, the prosecutor is allowed to give 
evidence of the prisoner having passed other counterfeit money or bills 
at about the same time, or that he had many such in his possession, 
which circumstances tend strongly to show that he was not acting inno
cently and had not taken the money casually, but that he was employed 
in fraudulently putting it off. R. v. Brown (1861), 21 U.C.Q.B. 330.

On a charge of having counterfeit coins in possession, proof that 
the accused also had in his possession “trade dollars,” which, although 
genuine, were not worth their stamped value, and that he had attempted 
to put them off as Wv**h their stamped value, is not admissible as show
ing intent to put off the counterfeit coin. R. v. Bonham (1899), 4 
Can. Cr. Cas. 63, 8 Que. Q.B. 448.

And on a charge of uttering, evidence of the accused having passed 
ither counterfeit money at about the same time, either before or after 
the offence charged, or of his having possession of other counterfeit 
money, is admissible in proof of guilty knowledge. R. v. Forster, Dears. 
C.C. ISS; \i. v. Whih-v, Ua* 0X3. Ht

Before an issue can be said to be raised which would admit evidence 
of other similar criminal acts in proof of guilty knowledge or Intent 
or system, or in rebutting an appearance of innocence which, unex
plained, the facts might wear, the issue must have been raised in sob 
stance, if not in so many words, and the issue so raised must be one 
to which the evidence is relevant. Thompson v. Director of Public 
Prosecutions (1918), 87 L.J.K.B. 478, 484 (H.L.), affirming R. v. 
Thompson |1917] 2 K.B. 630. 86 L.J.K.B. 1321. The mere theory that 
a plea of not guilty puts everything in issue is not enough for this 
purpose. Thompson v. Director of Public Prosecutions, supra. Com 
pare R. v. Rodlev [1913] 8 K.B. 468, 82 L.J.K.B. 1070: Perkins v. 
Jeffery 11915] 2 K.B. 702; R. v. Mackenzie (1910), 6 Cr. App. R. 64. 
27 Times L.R. 152; Dal flingh v. King-Emperor (1917), 86 L.J.P.C. 
140, L.R. 44 Ind. App. 137; Makin v. Attorney-General of N.ft.W. 
11894] A.C. 57, 63 L.J.P.C. 41.

Evidence of subsequent acts forming a part of the same conspiracy 
may be relevant ns showing means attempted to escape detection and 
punishment. R. v. Bachrack (1913), 28 O.L.R. 32. 4 O.W.N. 615, 21 
Can. O. Cas. 257, 266; R. ▼. Detain [1918] 1 W.W.R. 505, 29 Can. Cr.
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Cas. 389 (Man.); R. v. Law, 19 Man. R. 275; R. v. Rhodes 11899J 1 
(j.B. 77, 68 L.J.Q.B. 83, 19 Co* 182.

Evidence of coin being counterfeit]—Code nets. 955, 980.
Second offence]—See eec. 568.
Arrest bg peace officer without warrant)- -See secs. 647, 648, 649, 652.

Waking eoinlerfell copper cola.- Making, etc, tool* for ropprr 
coinage. Dealing In counterfeit copper coin.

562. Every one is guilty of an indictable offence and liable 
In three years’ imprisonment who,—

(а) makes, or begins to make, any counterfeit coin resem
bling, or apparently intended to resemble or pass for, 
any current copper coin ; or,

(б) without lawful authority or excuse, the proof of which
shall lie on him, knowingly

(i) makes or mends, or begins or proceeds to make or
mend, or buys or sells, or has in his custody or 
possession, any instrument, tool or engine 
adapted and intended for counterfeiting any 
current copper coin,

(ii) buys, sells, receives, pays or puts off, or offers to
buy, sell, receive, pay or put off. any counterfeit 
coin resembling, or apparently intended to 
resemble nr pass for, any current copper coin, at 
or for a lower rate of value than the same 
imports or was apparently intended to import. 

On#in]—Code of 1892, sec. 472; R.8.C. 1886, cli. 167, sec. 15. 
Coiintcr/eif copper coin]—Code see. 2; sub-see. (8), sees. 546, 547. 

348, 549.
Variance from true coin]—See Code sec. 955.
Proof of^ guilty knowledge]—See note to sec. 561,
Destruction of eeieed counterfeit coin]—Code sec. 632.
Second offence]—See see. 568.
Offences relating to copper coins]—See sees. 2 (8), 546,■ 554-557, 

559, 561-569, 623-626, 955, 980-981, 1041.

Waking counterfeit gold or silver foreign coin.—Bringing Into Can
ada.—Having In possession.—Uttering.—Making counterfeit 
foreign copper coin.

563 Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who,—

(a) makes, or begins to make, any counterfeit coin or silver 
70S
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coin twinkling, or apparently intended to res* 
or pass for, any gold or silver coin of any foreign 
prince, stale or country, not being current coin : or, 

(6) without lawful authority or excuse, the proof of which 
shall lie on him,

(i) brings into or receives in Canada any such mauler
feit min, knowing the same to la1 counterfeit,

(ii) has in his custody or po—ession anv such eounlei
feit coin, knowing the same to lie countcrfci'.
and with intent to put off the same : or,

(e) utters any such counterfeit coin ; or,
(<f) makes any counterfeit coin resembling, or rently 

intended to resemble or pass for. any cop|ier coin of 
any foreign prince, state or country, not I icing 
current min.

Origin]—Code of 1892, ses. 47a; R.S.C. land, ch. 107, sees. 111 23.
Variance from true ivii»)—See Code sec. 955.
Destruction of seized counterfeit coin]—Code sees. 023-020, 032.
Proof of guilty knowledge]—See note to sec. 501.
Second offence]—See see. 568.
Recovery of penalty by civil actùm where Justices find possessor nol 

aware of unlawful manufacture or itsportatiem] —Code secs. 023-620.
Importing counterfeit coin)—Code sec. 553.
Offences relating to ettpper rotas]—See secs. 2 (8), 546, 554-557, 559, 

561-509, 623-626, 955, 980-981, 1041.
Arrest without warrant]—A |»ence officer may arrest without warrant 

a person who “has committed” an offence under paragraphs (h) nr (ill 
of see. 563, Code see.. 647.

ritering counterfeit gold or sliver coin.
564. Every one is guilty of an indictable offend1 and liable 

to fourteen years' imprisonment who utters any counterfeit coin 
resembling, or apparently intended to resemble or pass for. anv 
current gold or silver min. knowing the same to he counterfeit

Origin]—Code of 1892, sec. 474; R.S.O. 1880, c.Il 167. sec. 7. 
Uttering counterfeit gold or silver coin»]--To “utter" innludes ten 

dering or passing off. Code sec. 546, sub-sec. (a).
Proof of guilty knowledge]—See note to sec. 561.
Counterfeit or diminished coin to be broken]—See the Currency Act. 

1910, Can., eh. 14.
Variance from true coin]—See Code see. 955.
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I,otmemin0 uilh intent tn utter] ( mie svc. Ml.
Second offence}—-Sec wc. 168.
Offenets relating to eopp< r coins] Hev m-s. L! (H), .14(1, 534-.r»â7, 

.1.1», KM Ki», 62:1-626, 955, 980-981, 1041.

I Merlng light gold or kilter coin. I tiering folk* gold or kilter 
coin. Titering counterfeit copper coin.

565. Even one is guilty ol' an indictable offence and liable 
lo three .\ear>" imprisonment who,

(*) uttiTk, ts living current. aiiv gold or silver coin of less 
than its lawful weight, knowing such coin to have 
limn impaired, diminished or lightened, otherwise 
than by lawful wear; or,

(/i) with intent to defraud utters, as or for any current gold 
or silver coin, any coin not being such current gold 
or silver coin, or any medal, or piece of metal or 
mixed metals, resembling, in size, figure and colour, 
the current coin as or for which the same is so 
uttered, such coin, medal or piece of metal or mixed 
metals so uttered living of less value than the current 
coin as or for which the same is so uttered ; or,

(e) utters any counterfeit coin resembling or apparently 
intended to resemble or pass for any current copper 
coin, knowing tile same to be counterfeit.

Origin]—Code of 1892, sec. 47.1; R.8.C. 1886, eh. 167, secs. II, 14 
and J($.

“ I'Iters’ ' | The word “ utter” in this part of the (’ode includes 
‘ tender * and ‘ put off. ’ Hoc. .146 (r).

On a charge of uttering hase coin, proof that the accused uttered 
lias* coin on other occasions approximate in point of time is admis
sible as evidence that he knew the coin to be base. See note to sec. 161.

Tounterfe.it or diminished coin to he hrolcn]—See the Currency Act, 
1910, Can., eh. 14.

Variance from true coin]—See Code sec. 951.
Second offence]—See see. 168.
Offence» relating to copper coins]—Seo secs. 2 (8), 146, 554-157, 

11», 161 169, 628-626, 951, 980-981, 1041.

I lleriiig defaced coin.

563. Every one who utters any coin defaced by having 
damped thereon any names or words is guilty of an offence, and 
liable, on summary conviction lie fore two justices, to a penalty 
not exceeding ten dollars.
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Origin]—Cade of 1892, we. 476; R.H.C. 1886, eh. 167, we. 18.
Content of Attorney-tienerat to prosecution]—Roe we. .198.
Litem roin defaced by etumfi] Tile wont ‘utter’ includes ‘ tender ' 

and * |iut off. ' Code see. 546 (e).
lie facing current coin]—See see. 559.

Illcrliig iinrurrent copper ruin.

567. Kerry one who utters, or offers in payment, any cupper 
coin, other than current cupjwr coin, is guilty of an offence and 
liable, on summary conviction, to a penalty of double the nominal 
value thereof, and in default of payment of such penalty to 
eight days’ imprisonment.

Origin]—Code of 1892, sec. 477; R.8.C. 1886, eh. 167, sec. 33.
Informer's shore of fine]—See sec. 1041,
Offences relating to copper coins]—See sees. 2 (8), 554-557,

559, 561-569, 623-626, 955, 980-981, 1041.

Second offence. I'enalty.

568. Kvery one who, after a previous conviction for any 
offence relating to the coin under this or any other Act, is con
victed of any offence specified in this Part is liable,—

(а) to imprisonment for life, if fourteen years is the longest
term of imprisonment to which he would bave I wen 
liable had he not been so previously convicted ;

(б) to fourteen years’ imprisonment, if seven years is the
longest term of imprisonment to which he would 
have lawn liable had he not been so previously 
convicted ;

(r) to seven years’ imprisonment, if he would not have I wen 
liable to seven years’ imprisonment had he not I wen 
so previously convicted.

Origin]—Code of 1892, see. 478; R.8.C. 1886, ch. 167, sec. 13.
Coinage offence after previous contact ion]—Bee secs. 851, 963, 982. 

1081. The common law requires that a second offence to lie punishable 
as such should have taken place after the prior conviction and not 
merely after the offence for which the prior conviction was made. £r 
parte McCoy, 36 N.B.R. 186, 7 Can. Cr. Cas. 487; R. v. South Shields 
Justices 11911] 2 K.B. 1.

There may he a prior conviction for the purjuise of a second offence 
prosecution although sentence was suspended on the first. R. v. Blahv 
[1894] 2 Q.B. 170.
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Advertising Counterfeit Money.

tdterllslng coiinlerfell niuiiey.—I'slmr an) Hclltlou* nanti' nr 
address. Taking frtini I hr mall* any Irllrr In a lirlllliin» 
address. I’urrhasing counterfeit money.

569 Every one is guilty of an imlietaltle offence and liable 
to five years’ im|>risoninent who,—

(а) prints, writes, utters, publishes, sells, lends, gives away.
circulates or distributes any letter, writing, circular, 
paper, pamphlet, handbill or any written or printed 
matter, advertising, or offering or purporting to 
advertise or offer for sale, loan, exchange, gift or 
distribution, or to furnish, procure or distribute, 
any counterfeit token of value, or what purports to 
be a counterfeit token of value, or giving or pur
porting to give, either directly or indirectly, infor
mation where, how, of whom or by what means any 
counterfeit token of value, or what purports to lie 
a counterfeit token of value, may be procured or 
had; or,

(б) in executing, operating, promoting or carrying on any
scheme or device to defraud, by the use or by means 
of any papers, writings, letters, circulars or written 
or printed matters concerning the offering for sale, 
loan, gift, distribution or exchange of counterfeit 
tokens of value, uses any fictitious, false or assumed 
name or address, or any name or address other than 
his own right, proper and lawful name : or,

(c) in the execution, operating, promoting or carrying on, 
of any scheme or device offering for sale, loan, gift, 
or distribution, or purporting to offer for sale, loan, 
gift or distribution or giving or purporting to give 
information, directly or indirectly, where, how, of 
whom or by what means anv counterfeit token of 
value may lie obtained or had, knowingly receives 
or takes from the mails, or from the |x>st office, any 
letter or package addressed to any fictitious, false or 
assumed name or address, or name other than his 
own right, proper or lawful name ; or,
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(<0 pure hases,. ex< is. accepts, takes possession of or in 
any way list's, or offers to purchase, exchange, accept, 
take possession of or in any way use, or negotiate:* 
or offers to negotiate with a view to purcluisiiig or 
obtaining or using any such counterfeit token of 
value, or what pur|M»rt> so to Ik*.

Origin)—Code of 1892, see. 4M); 51 Viet., Can., eh. 40, sees. 2 and 3.
Co-unterft it boni: note] Hoe sees. 550, 551.
Counterfeit token of ttifwj-—Hee definition in sees. 540 (/), 540.
Paper money genuine but valueless]—In the case of coin or paper 

money which, although genuine, has no value as money, it is necessary 
in order to const it utt an offence under this Part that there should be 
knowledge on the part of the person charged that such coin or paper 
money was of no value as money, and a fraudulent intent on his part 
in his dealings with or with respect to the same, (’ode sec. 54i).

Before the Code it had been held that a person indicted for offering 
to purcliase counterfeit tokens of value could not be convicted on evi 
deuce showing that the notes which he offered to purchase were not 
counterfeit, but genuine bank notes unsigned, though he believed them 
to be counterfeit, and offered to purchase them under such belief. It. 
v. Attwood (1891), 20 Ont. It. 574. The present definition includes 
such paper where there is knowledge by the accused that it was of no 
value and a fraudulent intent in dealing with it.

Sub-nee. (a)—What purport» to be a counterfeit token of value] 
•Section 509 of the Code covers not only the case of counterfeit money, 
i.e., false tokens purporting to be bank notes, etc., but false tokens pur
porting to be counterfeit tokens. The words “what purports to Is*” in 
this section import what appears on the face of the instrument ; and 
therefore what was said to the prisoner, or what he thought or believed, 
would not be of any moment. It. x. Att wood (1891 ), “0 Ont. It. 574, 578. 
But see sec. 549 as to genuine but valueless paper money.

A paper which is a spurious imitation of a government treasury 
note is a counterfeit, or what purports to he n counterfeit, token of 
value, although there is no original of its description. R. v. Corey 
(1895), 1 Can. Cr. Cas. 161, 33 N.B.K. 81.

Fraudulent scheme an to counterfeit money]- -On the trial of any 
person charged with any of the offences mentioned in sec. 509, any 
letter, circular, writing or paper, offering or purporting to offer for 
sale, loan, gift or distribution, or giving or purporting to give infer 
motion, directly or indirectly, where, how, of whom, or by what means, 
any counterfeit token of value may be obtained or had, or concerning 
any similar scheme or device to defraud the public, shall be prima facie 
evidence of the fraudulent character of such scheme or device. Sec. 981.

Unlawful possession of forged bank note] Code secs. 550, 029-631. 
032; R. v. Tatty, 38 N.R.R. 130, 9 Can. Cr. Cas. 544.
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PART X.

ATTEMPTS—(’ONHPlBAriES—ACCESHOllRS.

Allempf to Com III ll rerlnln IndlrlHhle offences.

570. Every one is guilty of an indictable offence and liable 
to seven years' imprisonment who attempts, in any ease not 
lie rein lief on* provided for, to commit anv indictable offence for 
which the punishment is imprisonment for life, or for fourteen 
years, or for any term longer than fourteen years.

Origin]—Sec. 528, Code of 1892.
Attempt]—By see. 72, every one who, having an intent to commit 

an offence, does or omits an act for the purpose of accomplishing his 
object is guilty of an attempt to commit the offence intended, whether 
under the circumstances it was possible to commit such offence or not. 
It is a question of law whether an act done with intent to commit an 
offence is too remote to constitute an attempt. Sec. 72 (2) ; R. v. 
Lait wood (1910), 4 Or. App. R. 248.

“ Not hereinbefore provided for ”]—Offences as to which special 
provision has been made for the punishment of attempts are included 
in the following sections of the Code ; sec. 188, attempt to break prison, 
two years ; sec. 20.3, attempt to commit buggery, ten years ; see. 216 
(amendment of 1909), procuring, five years ; see. 264, attempt to com
mit murder, life imprisonment ; sec. 270, attempt to commit suicide, 
two years; sec. 280 (6), attempt to cause bodily injuries by explosives 
thrown against vessel, fourteen years; sec. .300, attempt to commit rape, 
seven years; sec. 302, attempt to defile child, two years and whipping; 
s<*cs. .30.3, 304 and .305, attempt to procure miscarriage, life imprison
ment (.30.3) ; seven years (304), two years (.305) ; sec. 478, attempt to 
obtain money or property by forged document, fourteen years ; sec. 512, 
attempt to commit arson, fourteen years; sec. 514, attempt to set fire, 
seven years; sec. 521, attempt to damage telegraph, etc., fifty dollars 
fine on summary conviction or three months ; sec. 52.3, attempt to wreck, 
fourteen years ; see. 5.36, attempt to injure cattle, two years.

Verdict for attempt when proved on charge of principal offence]— 
Code sec. 949.
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Alle*pt to commit other Indictable offences.
571. Every one who attempts to commit any indictable 

offence for committing which the longest term to which the 
offender can be sentenced is less than fourteen years, and no 
express provision is made by law for the punishment of such 
attempt, is guilty of an indictable offence and liable to imprison
ment for a term equal to one-half of the longest term to which 
n person committing the indictable offence attempted to lie 
(‘ommitted mav be sentenced.

Origin]—See. 529, Code of 1892.
Attempt proved where full offence charged]—Code sec. 949.
Full offence proved where attempt charged]—Code sec. 950.
Attempts by fraudulent means]—An indictment charging any at 

tempted offence by fraudulent means need not set out in detail in what 
the fraudulent means consisted; sec. 863; but there should be sufficient 
particularity to give the accused notice of the offence with which he is 
charged; secs. 852 and 853; and particulars may be ordered under sec. 
859.

A conviction for attempting to obtain money by false pretenses is 
good, although the person to whom the false pretense is made knows it 
to lie false. R. v. Light (1915) 24 Cox C.C. 718, following R. v. Hensler, 
II Cox C.C. 570, 22 L.T.R. 691; and see R. v. Lyons (No. 1) 16 Can. 
Cr. Cas. 152 (Quo.) ; R. v. Lyons (No. 2) 16 Can. Cr. Cas. 352 (Que.).

Distinguishing attempt from intent or threat]—On an indictment 
charging an attempt to commit a crime it may lie a misdirection not to 
distinguish an attempt in law from an intention or a threat ; R. v. 
Landow, (1913) 8 Cr. App. R. 218; so where there was e/idence on 
which the jury might have found an attempt but not eviden e on which 
it was necessary that tjiey should take that view, it is particularly neces 
sary that the judge should explain the difference between an attempt, 
a mere intention and an idle threat. Ibid.

An attempt implies an intent. Code sec. 72; but intending to com 
mit a crime is not the same as attempting to commit it. R. v. McCarthy, 
< IU17 ) 41 OAJL IH, IS own L* 10. IS Can Cr. Cas. 448; R. v. Kaglr 
ton, (1885) Dears. C.C. 615; R. v. McPherson, (1857) Dears. * B. 197. 
It is open to the jury to believe any part of any evidence and disbelieve 
any other part, and they may therefore, on a charge in respect of the 
principal offence credit the testimony only in so far as it shows the 
lesser offence of an attempt; R. v. McCarthy, supra; R. v. Hamilton. 
(1897) 4 Can. Cr. Cas. 251 (Ont.) ; but there may be particular circum
stances under which there must have been either the complete offence or 
no offence at all. R. v. Menary (1911) 23 O.L.R. 323, 18 Can. Cr. Cas. 
237.
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Pretending to the police that one’s store has been burglarized will 
not establish an attempt to procure money by false pretenses from the 
burglary insurance company carrying the risk where no notice of loss 
or claim on the policy had been given or served on the company, al
though the complaint to the police may have been the initial step in 
a fraudulent scheme to defraud the company. R. v. Robinson [1915] 
2 K.B. 342. If, however, there were more than one person concerned 
in the fraudulent scheme, the false complaint might constitute an overt 
act in a conspiracy to defraud. See Code sec. 444.

Plea of autrefois]—Code secs. 905-909 ; R. v. Elvington, 31 L.J.M.C. 
14, 9 Cox C.C. 86; R. v. Weiss and Williams (No 1), (1913) 4 W.W.R.

I ■ x W*m mi WWhee 
(No. 2), (1913) 5 W.W.R. 48, 6 Alta. L.R. 264, 22 Can. Cr. Cas. 42, 25 
fil Ml : ■ X ïewg Km, [1017] I WWS M4, M On < > ( m 
236, (Alta.).

When prosecution for attempt is barred by quashing of conviction 
for completed offence]—Where all the proceedings in the trial court were 
brought into the Supreme Court by certiorari and the judge of that court 
assumed charge and jurisdiction over the whole matter and quashed the 
conviction on the merits of the evidence, this must be treated as 
equivalent to an acquittal. R. v. Weiss and Williams (No. 2), (1913) 
5 W.W.R. 48, 6 Alta. L.R. 264. 22 Can. Cr. Cas. 42, 25 W.L.R. 351.

On the principle of Rex v. Drury, 18 L.J.M.C. 189, 3 Car. & K. 190, 
where the conviction has been quashed by certiorari, for some mere tech
nical defect, the accused is still liable to be brought before the magis
trate again, but he is not so liable where the conviction has been 
quashed for lack of evidence to support it. R. v. Weiss and Williams, 
supra, per Stuart ; but see contra, R. v. Weiss and Williams (No. 1), 
(1913) 4 W.W.R. 1358, per Beck, J.

A distinction is to be drawn between a case where the conviction 
has been quashed on the merits and where it has been quashed on a pure 
technicality. R. v. Young Kee (No. 2), [1917] 2 W.W.R. 654, 28 Can. 
Cr. Cas. 236 (Alta.). Where the objection to the first conviction was 
that the defendant was not properly before the magistrate and conse
quently the magistrate was entirely without jurisdiction to try him, the 
quashing of the conviction on that ground is not a bar. It would l>e 
otherwise if the magistrate being clothed with jurisdiction to try a 
case proceeds to do so in an illegal or improper manner or finds the 
accused guilty on no legal evidence. R. v. Young Kee, supra. The con
viction after consideration of the evidence ought to be looked upon as 
a bar to any further prosecution, but where a conviction has been set 
aside on the sole ground of want of jurisdiction on the part of the 
justice who tried the case, it should be looked upon as a mere nullity, as 
though some one not a magistrate at all had assumed the right to try 
it. R. v. Young Kee, supra ; Hawkins Pleas of the Crown, vol. 2, p. 521, 
sec. 8; Paley on Convictions, 8th ed., p. 167.
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“ A'o express provision " fto.]-8ee note to sec. 570. The special iti- 
clusiun of at tempts in some of the sub-sect ions and not in others in an 
unset meat dealing with various cognate offences will not prevent the 
operation of Code sec. 571, dealing generally with attempts to commit 
indietalde offences, for the offence of attempting the commission of any 
of the crimes as to which there is no enactment serially dealing with 
attempts; the doctrine of “ expressio univs,” etc., dm» not apply to 
exclude the attempt of the principal offence as against the express 
language of sec. 571. R. v. Wing, 2# O.L.R. 555, 22 Can. Cr. Cas. 42ti,
(see Code sec. 2It), as to the offence of procuripg).

Attempted coinage offences]—See Code see. 54S, as to the complete
ness of the offence although the intended counterfeiting was not 
perfected.

Worth-West Territories]—For special provisions as to trial, sec 
N.W.T. Act, R.N.C., eh. 02, sees. 37-55.

Yukon Territory]—All attempt to steal may he tried summarily 
without a jury where the value of the property obtained or received 
does not in the opinion of the judge exceed $200. The Yukon Act, 
K.8.C., eh. 03, sec. 65.

Ulempt to comm il stalnlor) offences.

572. Every one is guilty of an indictable offence and liable 
l-o one year’s imprisonment who attempts to commit any offence 
under any statute for the time Itenig in force ami not inconsistent 
with this Act. or incites or attempts to incite any jierson to com
mit any such offence, and for tin* punishment of which no 
express provision is made by such statute.

Origin]—Hoc. 530, Code of 1*92.
Attempts generally]—Code sec. 70.
“ Avo express provision made ”]—When a statute creates a new 

offence by prohibiting and making unlawful anything which was lawful 
before, and ap|)oiiits a specific remedy against such new offence (not 
antecedently unlawful) by a particular sanction and particular method 
of proceeding, that particular method of proceeding must be pursued 
and no other. R. v. Robinson, 2 Him. 71*9; R. v. Sinclair, 12 Can. Cr. 
Cas. 20, at 31 (Terr.).

Conspiring to commit indictable offence,

573. Every one is guilty of no indictable offence and liable 
to seven years' imprisonment who, in any ease not hercinliefore 
provided for, conspires with any person to eommit any indict
able offence.
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Onf/iii]—Code of 1892, sec. 527.
"In any mue not lu ninbtforv provided for"]—Spécifie enactments 

are contained in the Code as to certain eonspirncieR tu commit indict
able offences ; treason, seca. 74 and 75; false accusations, sec. 178; defile
ment, sec. 218 ; murder, sec. 266 ; fraud, sec. 444. See also as to con
spiracy in restraint of trade, sees. 496-504, 581, 590, 1012.

Order for particulars]—Bee sees. 859. 800, 855, 855, 804.
Charffinfl conspiracy when offence completed]—A conspiracy to com

mit an indictable offence is quite distinct from the offence alleged to 
have lieen the subject of the conspiracy, and a former acquittal for the 
offence itself is not a bar to a subsequent prosecution for a conspiracy 
to commit it, although founded upon the same evidence. R. v. Weiss 
(No. 2), 5 W.W.H. 48 and 400, 0 Alta. L.tt. 204, 22 (’un. Cr. (’as. 42.

Where a crime has been committed, whether in pursuance of the con
spiracy, or in carrying out some purpose of the conspiracy, the guilty 
person may, according to strict law. be indicted for the crime so com
mitted, and also for the conspiracy; Reg. v. Hutton, 11 Q.lt. 929, at 
pp. 940-947, 18 LJ.M.C 19; R. v. Jessop, 10 Cox C.C. 204; R. v. Des 
mond, 11 Cox C.C. 140.

If a prosecution for the offence committed in pursuance of a 
conspiracy should occur after a conviction for conspiracy, it 
would lie the duty of the court to apportion the sentence 
with reference to the former conviction. R. v. Button, 11 Q.B. 
929; B. v. Kelly [19171 1 W.W.R. 46, 27 Can. Cr. Cas. 140, 
180, 27 Man. R. 105. But to prosecute a man for conspiring to 
commit an offence, when the charge should be for committing the actual 
offence itself, is strongly condemned by such eminent judges as Lord 
Crnnworth, in In re Rowlands, 5 Cox C.C. 497 ; Lord Chief Justice 
Cockburn, in Regina v. Boulton, 12 Cox C.C. 87; and by Meredith, J.A., 
in Rex v. Good fellow, 10 Can. Cr. (’as. 424, 11 O.L.R. .159, 365. R. v. 
Sinclair, 12 Can. Cr. Cas. 20, at .12, (Terr.).

Cockburn, C..J., in Regina v. Boulton, said : “ 1 am clearly of opinion 
that where the proof intended to be submitted to a jury is proof of the 
actual commission of the crime, it is not the proper course to charge 
the parties with conspiring to commit it; for that course operates, it is 
manifest, unfairly and unjustly against the parties accused; the prose
cutor* are thus enabled to combine in one indictment a variety of 
offences, which, if treated individually as they ought to lie, would ex 
elude the possibility of giving evidence against one defendant to the 
prejudice of others, and deprive defendants of the advantage of calling 
their co-defendants as witnesses. I do not say this merely on my 
own authority; 1 have the authority of the late Lord Crnnworth—one 
of the ablest of our judges—for the view I have expressed. In a case 
before him, in which the parties had lieen indicted, not for the offence 
they had committed, but for conspiracy to commit it, that eminent, 
judge said that such a course was no doubt legal, but that it would
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have been more satisfactory if they had been indicted for that which 
they had done, and not for conspiring to do it.” R. v. Boulton, 12 
Cox C.C. 87, quoted in R. v. Sinclair, 12 Can. Cr. Cae. 20.

Proof of conspiracy]—The intent of the offence of arson is similar 
to the intent of the offence of a conspiracy to commit arson, so that 
evidence of an attempt to commit the former offence at a prior date 

• not too remote may lie shown as a similar act to that charged in proof 
of the design with which the later was committed. R. v. Wilson (1911) 
1 W.W.R. 272, 21 Can. Cr. Cas, 105, 19 W.L.R. «57.

The acts, conduct and statements of a co-conspirator are properly 
admissible in evidence upon a charge if they relate to the common de
sign ; they are in such case x part of the res gcstœ in the execution of 
the purpose of the conspiracy; R. v. Connolly, 1 Can. Cr. Cas. 408, 25 
Ont. R. 151 ; R. v. Wilson (1911) 1 W.W.R. 272, 21 Can. Cr. Cas. 105. 
19 W.L.R. 657. But it is oily after the conspiracy has been proved 
that the acts of the one become evidence against the other. R. v. Mr 
Cutcheon, 25 Can. Cr. Cas. 31< (Ont.).

A statement by one conspirator, not in execution of the common 
purpose, but in narration of some t vent forming part of the conspiracy, 
falls within the rule of hearsay, . nd is not admissible as evidence 
against another conspirator, unless made in his presence. See R. v. 
Blake, 6 Q.B. 126; Stephen Dig., p. 6 and 7; Wills on Evidence, pp. 116 
et seq. In consequence of this distinction, the admissibility of writings 
often depends on the time when they are j roved to tie in the possession 
of fellow conspirators, whether it was befor or after the apprehension 
of the accused.

If the acts proved are not such as to show from their very nature 
that they are parts of a common scheme, the jury must separately con 
aider the case of each defendant and determine from his conduct 
whether there is evidence of the conspiracy. R. v. MeCuteheon, 25 Can. 
Cr. Cm Ilf M

Where the conspiracy was formed in Canada and in pursuance of 
same certain acts were done in the U.8.A., evidence of these is 
admissible on the prosecution in Canada. R. v. Buehrack, (1913) 28
OXJL *, l'i OH. Cr. CM. l-:,:.

A conspiracy consists not merely in the intention of two or more, 
but in the agreement of two or more to do an unlawful act by unlawful 
means. Bo long as such a design rests in intention only, it is not indict
able. But where two agree to carry it into effect, the very plot is an 
act in itself and is the act of each of the parties, promise against 
promise, actus contra actum, capable of being enforced if lawful, pun
ishable if for a criminal object or for the use of criminal means. 
Muleahy v. R.. L.R. 3 H.L. 306, 317.

The conspiracy itself is the offence, and whether anything has l>een 
done in pursuance of it or not is immaterial. R. v. Gill (1818), 2 B. & 
Aid. 204; R. v. Howard (1834), 1 A. & E. 706; R. v. Richardson (1834),
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1 M. * Boh. M|| R. v. Kwriek, (1848) 5 (j.H. 49; Alien v. Flood 
(1898) A.C. 1.

It is not necessary to prove that the defendants actually met to
gether ami concerted the proceeding ; it is sufficient if the jury are 
satisfied from the defendants’ conduct either together or severally, that 
they were acting in concert. K. v. Fellowes (1859), 19 U.C.tj.B. 48, 58

It must lie left to the jury to estimate the weight of the evidence 
of an accomplice according to their opinion of the motives 
character and credibility of the witness, and of the probable nature of 
his statement. And if it has had the effect of convincing them without 
doubt of the guilt of the accused they are at liberty to act upon their 
conviction. Per Robinson, C.J. R. v. Fellowes and others (1859), 19

If A. and B. conspire together, each is guilty of an offence, and each 
may lie indicted separately, tried alone and convicted, although both lie 
living and within the country and county at the time of the indictment, 
trial and conviction. R. v. Frawley, (1894) 25 Ont. R. 431, 1 Can. Cr. 
Cas. 253.

In a charge of conspiracy when the existence of the common*design 
on the part of the defendants has lieen proved, evidence is then properly 
receivable as against luith of what was said or done by either in further
ance of the common dseign. R. v. Connolly, (1894) 25 Ont. R. 151, 1 
Can. Cr. Cas. 468.

And evidence is admissible of what was said or done in furtherance 
of the common design by a conspirator not charged, as against those 
who are charged, after proof of the existence of the common design on 
the part of the defendants with such conspirator. Ibid.

The charge of Coleridge, J., in R. v. Murphy (1837), 8 C. & P., at 
p. 310, conveniently summarizes the usual method of proving a charge 
of conspiracy : “ Although the common design is the root of the charge, 
it is not necessary to prove that the parties came together and actually 
agreed in terms to have this common design, and to pursue it by common 
means, and so carry it into execution. This is not necessary, because 
in many cases of the most clearly established conspiracies there are no 
means of proving any such thing, and neither law nor common sense 
requires that it should he proved. If you find that these two persons 
pursued by their acts the same object, often by the same means, one per
forming one part of an act, and the other another part of the same act 
so as to complete it with a view’ to the attainment of the object which 
they were pursuing, you will be at liberty to draw the conclusion that 
they have been engaged in a conspiracy to effect that object. The ques
tion you have to ask yourselves is. ' Had they this common design, and 
did they pursue it by these common means—the design being unlawfulV ” 
R. v. Connolly, (1894) 25 Ont. R. Ml, 1 Can. Cr. Cas. 468; R. v. 
IV1l.nu>. If VC() K. IV

Conspiracy with persons unknown]—Hee note to see. 444.
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Venue)—Whore a conspiracy in shown to have lieen carried on in 

two counties there is jurisdiction to commit for trial and to hold the 
trial itself in either of the counties or in another county within the 
same province 'if the accused persons are apprehended in such other 
county. Where persons are brought by process from one county to 
another upon a conspiracy charge and committed for trial therein but 
the Crown fails to prove against them any overt act committed within 
the county in which the proceedings are taken, although charged ns 
committed in both counties, the court of that county has no jurisdiction 
to convict for a conspiracy committed wholly within the county from 
which the accused were brought. The defendants brought by process 
into the county of trial are to be considered as in custody solely in 
respect of the charge laid, and jurisdiction is not conferred on the 
courts of the county to which they are taken to try them because of 
their presence in custody on any other charge preferred by the Crown 
as to which such court would otherwise have no jurisdiction. R. v. 
O'Gorman, 15 Can. Or. Cas. 175, is O.L.R. 427; Fournier v. Attorney 
General, IS* (jue. K.ll. 430, 17 Can. Or. Cas. 115.

Speed it trial jurisdiction]—An election of speedy trial without a 
jury in the County Court Judge's Criminal Court does not confer juris 
diction in a case in which there would lie no jurisdiction over the accused 
if the trial were upon indictment lief ore a jury. Semble, 
had the charge in the preliminary enquiry not included both coun
ties ns the locality of the conspiracy and had no evidence been 
proven liefore the committing magistrate of overt acts in his county by 
some of the jiersons charged, the committal for trial and the indictment 
or charge which followed, might hn\e been quashed : but if the evidence 
of an overt act within the county upon which the committal order was 
founded is discredited at the subsequent trial, the fact of the committal 
having been made does not aid the jurisdiction as regards n person 
brought from another county or district to answer the charge. The 
King v. O’Gorman, 15 Can. O. Cas. 173, 18 O.L.R. 127; Fournier 
v. Attorney General. It* <Jue. K.ll. 4M, 17 Can. Cr. Cas. 113.

An allegation of the place of the offence is a material one and 
necessary to be proved to confer jurisdiction upon a county tribunal 
where the accused were not found or apprehended in the same county 
in which the trial is to take place. R. v. O’Gorman. 15 Can. Cr. Cas
ITS, iv 01*1 IS7

Conspiracy to defraud]—Bee sec. 444.
Conspiracy to affect market prices] —See sec. 144.
Trade combinations or conspiracies]—See Code secs. 41*6 504, 581. 

590, 1012; the Industrial Disputes Investigation Act, 0-7 Kdw. VIT. 
v 'a n.. ek 1'". H !' EÉW. VII. ('ai,, é M». Nil. Can.. . h »
the Trade Unions Act, R.S.C. 11*00, ch. 125.

Evidence generally in eonspiracy eases]—See note to sec. 444.
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Accessories aller Ilu- l'art in rrrlaln ranee.

574. Every olio is guilty of an indictable offence and liable 
lo swell years* imprisonment who, in any ease where no express 
provision is made by this A et for the punishment of an aives- 
sory, is accessory after the fact to any indietahle offence for 
wliieli the punishment is, on a first eonx ietion. imprisonment for 
life, or for fourteen years, or for any term longer than fourteen 
years.

Origin]—H«v. Ml, Code of 1W2.
Accessories after llu foot]—Code sent. 71 (defined) ; 7l$ (to Ireason), 

2157 (to murder), N40 (indictment of accessories after the fact).
Arts intended to destroy or conceal things which may Is* produced 

in evidence against a prisoner on his trial, make the doer an accessory 
after tin* fact, of whom the correct technical description in an indict- 
ment is expressed hv the words “ receive, harlsmi1 and maintain." R. v. 
Dhvy, 7 Cr. App. R. til, and see R. \. Butterfield (184.1) 1 Cox C.C.

Accessories before the fuel] See nee. (til as to aiding and abetting 
or counselling and procuring an offence. Persons who do so are declared 
guilty parties to the offence itself and may be so charged.

Accessories after the fact In other cases.

575. Every one who is accessory after the fact to any 
indietahle offence for committing which the longest term to 
which the offender can lie sentenced is less than fourteen years, 
if no express provision is made for the punishment of such 
aetvssory, is guilty of an indietahle offence and liable to imprison 
ment for a term e<pial to one-half of the longest term to which 
a |ierson committing the indietahle offence to which lie is 
accessory may he sentenced.

Origin]—Sec. 5.12, Code of 1802.
Acer stories after the fact generally)—Code sec. 71.
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PART XI.

JURISDICTION.

Rules of Court.

I'oHrt’a power to moke roles.- Kegulatli* slltligs.—Ile*ul*llng 
practice. Ilenerally (or rcgilatlair. Rale* to be laid before 
Parliament. Aalhorlti In Ontario lor making.

576. Every superior court of criminal jurisdiction may at 
any time, with the concurrence of a majority of the judges 
thereof present at any meeting held for the purpose, make rules 
of court, not inconsistent with any statute of Canada, which 
shall apply to all proceedings relating to any prosecution, pro
ceeding or action instituted in relation to any matter of a crim
inal nature, or resulting from or incidental to any such matter, 
and in particular,—

(а) for regulating the sittings of the court or of any
division thereof, or of any judge of the court sit
ting in chambers, except in so far as the same arc 
already regulated by law;

(б) for regulating in criminal matters the pleading, prac.
tice and procedure in the court, including the 
subjects of mandamus, certiorari, habeas corpus, pro
hibition, quo warranto, bail and costs, and the pro
ceedings on application to a justice to state and 
sign a case for the opinion of the courts as to a 
conviction, order, determination or other proceeding 
before him ; and,

(c) generally for regulating the duties of the officers of the 
court and every other matter deemed expedient for 
better attaining the ends of justice and carrying the 
provisions of the law into effect.
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2. Copies of hII rules made under the authority of this setition 
shall Ik* laid More both Houses of Parliament at the session 
next after the making t lient if, and shall also lie published in 
the (\nutda Gazette.

3. In the Province of Ontario the authority for the making
of rules of court applicable to sufwrior courts of criminal juris 
diction in the province is vested in the supreme court < a
ture, and such rules may 1h* made by the said court at any tim • 
with the concurrence of a majority of the judges thereof present 
at a meeting held for the purpose.

Origin]—Sec. 533, Code of 1892.
Criminal Practice Court Pule» generally]—Tn addition to tin- general 

authority conferred by sec. 576, there is a further authorization by see. 
1126 by which the conrt having authority to quash a conviction or order 
made by a justice may proscrilie by general order for the giving of 
security by the applicant.

In a Quebec case it was held that security for costs cannot lie 
ordered against the petitioner for a writ of certiorari in a criminal case 
in the absence of a general rule of court passed under Code sec. 1126. 
Tierney v. (’hoquet (Ml) IS Can. Cr. Cas. 238.

There is also in Part XV, relating to summary convictions, a special 
reference to the regulation by rule or order made under sec. 576 of the 
practice on stated cases by justices for review by a su|ierior court (sec. 
705, sub-sec. (b) ).

Code sec. 914, sub-sec. 2, provides that the statement of the arraign
ment and the proceedings subsequent thereto shall be entered of record 
in the same manner as heretofore, subject to any such alterations in the 
forms of such entry as are, from time to time, prescribed by any rule 
or rules of the superior courts of criminal jurisdiction respectively.

Any Crown rules altering the mode of entering records of arraign 
ment and proceedings at trial as provided for in sec. 914 will also apply 
to such inferior courts of criminal jurisdiction ns are designated in the 
Rules. Bee. 914 (3).

Interpretation of Pule» of Court]—Court Rules made by virtue of 
the power conferred by the Code are to be construed as though em
bodied in the Code itself. R. v. Dean. fl917] 2 W.W.R. 943 (Alta.).

" Superior court of criminal jurisdictietn *']—The courts included in 
this phrase are mentioned in the defining clause, Code sec. 2 (35).

" All proceeding» relating to any prosecution,” efe.]—“In a criminal 
proceeding the question is not alone whether substantial justice has 
lieen done, but whether justice has been done according to law. All 
proceedings in pernam are strictissinii juris; nor should it lie forgotten 
that the formalities of law, though here and there they may lead to

1
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It * «wape uf an offender, are intended on the whole to insure the safe 
administration of justice and the protection of innocence, and must Ik* 
observed. A party accused has the right to insist on them as a matter 
of right of which lie cannot 1m* deprived against his will ; and the judge 
must see that they are followed. He cannot set himself above the law 
which he has to administer, or make, or mould it to suit the exigencies 
of a particular occasion. The procedure by which an offender is to be 
tried, though but ancillary to the application of the substantive law and 
to the ends of justice, is as much a part of the law as the substantive 
law itself.” Per Oockburn, C.J., in Martin v. Mackonachie, .'I Q.B.l). 775.

Sub-nee. (b)—M Pleadinff, practice and procedure in the court "1—
Sub-nee. (b)—Mandamus]—A superior court will not interfere by 

mandamus when the inferior court has exercise«l a discretion in the 
matter within the jurisdiction of the inferior court : In re Dyson ( 1860), 
21) L.JAj.B. OR. This rule holds good even - though the inferior court is 
wrong, not only as to facts, but also as to law. Reg. v. Adamson, L.R. 
1 Q.B.D. 205, approved in R«-g. v. Kvans ( 1890), 62 L.T.N.8. 576.

The court does not by mandamus direct either justices or any public 
body or anybody else upon whom a duty is cast how and in what manner 
they are to perform their duty. They simply direct them to perform 
their duty. R. v. Kingston Justices, (1902) 86 L.T.NJ3. 591 ; R. v. 
Wong Time (1916) 10 W.W.R. 15, 26 Can. Cr. Cas. 8 (Alta.).

The court will not interfere with the discretion of the justices in 
mljourning a hearing. R. v. Southampton Justices, 96 L.T.N.8. 697. 
Conversely, where a county court judge erroneously declines to hear the 
case on the grounds of want of jurisdiction, an order of mandamus will 
lie to compel him to hear it. R. v. The Judge of the Southampton 
County Court, 62 L.T.N.8. 321.

A mandamus goes where persons having a jurisdiction to exercise 
decline to exercise it, upon some matter preliminary to the hearing of 
the merits of the appeal as regards facts or law. Mellor, J., in R. v. 
Justices of Middlesex, 2 Q.B.I). 519.

A court stenographer is a public official against whom a mandamus 
may issue for non-performance of his official duty to furnish an appli
cant with a copy of evidence taken at a criminal trial. Where upon an 
application for a mandamus it appears that the court stenographer has 
furnished a complete copy of his record of the evidence, the application 
must Ik* dismissed although the transcript furnished lie shown to be 
inaccurate by reason of the omission of rulings ma«le by the trial judge 
or of counsel’s admissions taken in lieu of evidence. R. v. Campbell, 10 
Can. Cr. Cas. 326 (Y.T.).

Where an official with limited statutory powers rules that his juris
diction does not extend to certain matters, the process of mamlamus 
is frequently used to review such ruling, so where the jurisdiction in the 
particular matter was denied by a statutory commissioner, and he 
mljounied the enquiry nine die to enable the affirming parties to correct
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the ruling by au application to the court, a rule for a mandamus was 
taken out and on the court deciding that the commissioner was wrong, 
the mandamus was granted directing the commissioner to " hear and 
determine the matter of the inquiry according to law.” B. v. Hudson 
[1915] 1 K.B. 138; compare re Lee Him, 16 Can. Cr. Cas. 383. Where 
however the statutory authority is tiound to inquire whether the material 
placed before it on the particular application makes out a prima fade 
case, the court ought not on mandamus to interfere with the conclusion 
arrived at by the statutory authority upon matters of fact unless some 
mistake in law is involved or, semble, a misunderstanding or misjudging 
the evidence on material points. B. v. Islington [1914] 3 K.B. 481, 83 
L.J.K.B. 1455, 30 Times L.B. 478.

The court should exercise its discretion by refusing a writ of man
damus where there is an alternative remedy, which is equally convenient, 
beneficial and effective. Charleson v. Byrne (1915) 31 W.L.B. 319, 22 
D.L.B. 240 ( B.C.) ; Bisters of Charity v. Vancouver, 44 8.C.B. 29; 
Hex v. Muster of Crown Office, 29 Times L.B. 427 ; Frankel v. Winnipeg 
(1912), 3 W.W.B. 405, 22 W.L.B. 597 (Man.),

It may in some cases lie necessary to apply lioth for a mandamus 
to hear and determine and for a prohibition from acting upon the 
erroneous decision of the statutory authority. Attorney-General v. 
Thompson [1913] 3 K.B. 198, 29 Times L.B. 510.

Mandamus lies to require an inferior court to enter continuances 
and to hear an apjieal from a summary conviction which it had im
properly refused to hear on the merits upon an erroneous ruling against 
the sufficiency of the notice of appeal. Bex v. Trottier, 22 Can. Cr. 
Cas. 102, 25 W.L.B. 663.

The principles upon which the courts interfere by mandamus with 
justices of the peace are not essentially different from those regulating 
the interference with courts of record. The writ will lie to set courts 
in motion, when they have refused to act, and to compel them to exercise 
their rightful jurisdiction. The same rule applies to justices of the 
peace, and they may be compelled by mandamus to hear and determine 
matters properly within their jurisdiction, and properly brought before 
them. High on Extraordinary Bemedies, sec. 239; B. v. Meehan (No. 2), 
5 Can. Cr. Cas. 312, 3 O.L.B. 567. The general rule denying relief by 
mandamus to correct the errors of inferior courts in matters properly 
within their jurisdiction applies with equal force to proceedings before 
a justice of the peace, and the writ will not go to correct the erroneous 
action of a justice in a matter which has been judicially determined 
by him. And when jurisdiction over the matter in question is vested 
in a board of magistrates, and they have acted in the premises and have 
reached a decision, their action will not be corrected by mandamus. 
High, sec. 243o ; Re Denison, B. v. Case, 6 O.L.B. 104 ; B. v. Connolly, 
22 Ont. B. 220; B. v. Carden, 5 (j.B.D. 1; re McLeod, 25 Can. Cr. Cas.
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230, 27 O.L.B. 232; Long Point Co. v. Anderson, 18 A.R. 401 (Out.) ; 
Ameliasburg v. Pitcher, 13 O.L.E. 417.

The writ may, however, be granted if the magistrates have not really 
exercised a discretion vested in them, but have acted upon a considera
tion of something extraneous or extra-judicial, which ought not to have 
affected their decision, and which was the same as declining jurisdiction. 
Thompson v. Desnoyers, 10 Que. 8.0. 253, 3 Can. Cr. Cas. 68, at 70.

That a magistrate did not properly appreciate the evidence sub
mitted upon an application for the issue of a warrant of arrest for an 
indictable offence is not ground for a mandamus to compel him to 
grant a warrant against his opinion formed in good faith. Thompson v. 
Desnoyers, 3 Can. Cr. Cas. 68, 16 Que. 8.C. 253. Only under extraordiu 
ary circumstances will the court grant a mandamus to a justice holding 
a preliminary enquiry, to review the justice's ruling as to the admissi
bility of evidence. R. v. Martin, 18 Can. Cr. Cas. 107; Re Broom, 18 
Can. Cr. Cas. 254 ; Re Byers & Plows, 46 U.C.Q.B. 206.

It seems probable that justices would be compelled by mandamus 
to bring a preliminary enquiry being held by them to a conclusion 
either by a dismissal of the charge or a committal for trial where there 
was an equal division and the matter was not disposed of by them as 
it might have l»een by adjourning the enquiry to be heard de novo 
before other justices. Durrand v. Forrester, 15 Can. Cr. Cas. 125.

In Ontario it is held that an application for a mandamus against a 
magistrate may be treated as a civil and not a criminal proceeding, 
although the act which it is proposed the justice shall be ordered to do 
is the taking of an information for an offence against the criminal law, 
as part of the duties of his office under a provincial statute governing 
his appointment. R. v. Meehan (No. 1) (1902), 5 Can. Cr. Cas. 307, 
3 O.L.R. 361.

A mandamus will not go which would in effect be a direction as to 
the manner or particular method in which a district court should conduct 
the hearing of an appeal from a summary conviction. R. v. Wong Tun 
(1916) 10 W.W.R. 15 (Alta.).

Where a rule for mandamus had lieen discharged with costs on 
the ground that the affidavits in support were imperfect, and a subse
quent rule was obtained by the same parties on the same ground 
on amended affidavits, the court refused to hear the second application 
upon the merits, and discharged the second rule, also with costs. Reg. v. 
Pickles, 12 L.J.Q.B. 40. The same rule seems applicable to certiorari 
proceedings. In any case a fresh application should lie made to the 
same judge who had dismissed it on the technical ground. Except in 
cases of habeas corpus, one judge is cautious about dealing with mat
ters previously disposed of by another. R. v. McKay, 17 Cnn. Cr. Cas. 
1 (N.8.).

Certiorari generally]—See sec. 1124.
Habeas corpus generally]—See sec. 1120.
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Prohibition)—Prohibition is a remedy that should he sparingly 
applied, and only in a plain ease. Re Cummings and Carleton, 25 O.H. 
607; 26 A.R. 1 ; In re Brass v. Allan, 26 U.C.Q.B. 123; H. v. Hamlink. 
17 Can. Cr. Caa. 162 (Ont.).

The question to l>e decided on a prohibition motion is whether the 
inferior court had jurisdiction to enter upon the inquiry and not 
whether there has liecn any miscarriage in the course of the inquiry. 
Long Point Co. v. Anderson, 18 A.H. (Ont.) 401 at 405.

If the judge of the inferior court had given himself jurisdiction 
by coming to an erroneous conclusion upon a point of law upon which 
the limit of his jurisdiction depended, then, in point of fact, he would 
have had no jurisdiction, and a writ of prohibition in such a case 
would have l>eon properly awarded. He cannot give himself jurisdiction 
by placing a wrong construction upon a statute or document or other
wise coming to a wrong conclusion of law upon admitted facts. Ibid.

No misinterpretation, actual or intended, of a statute is of the 
slightest relevancy in determining the question of prohibition unless 
such misinterpretation itself goes to the jurisdiction. Re Rovston Park & 
Bteelton (Town of), 28 O.L.R. 62b, at 633.

Where the only question the magistrate hud to decide was whether 
the defendant properly before him hail committed the offence charged, 
and there was no preliminary question for him to decide, prohibition will 
not Ik* granted because of an alleged error in finding tin- fact of guilt. 
R. v. Burns, (1918) 2b Can. Cr. Caa. 293 (X.H.); Hawes v. Hart, 18 
N.8.R. 42. If there is a total absence of jurisdiction Ijccuubo the 
matter is one with which the inferior court could not deal, prohibition 
will Ik» ordered although the applicant had in fact consented to the 
proceedings. Farquhnrson v. Morgan, 63 LJ.Q.B. 474, (1M94J 1 QJi. 
552. But when* the inferior court has complete jurisdiction so far as 
the nature of the offence is concerned, it would seem that a mere defect 
as to the locality of the prociHnlings raises a question of procedure 
rather than one of jurisdiction and that it may effectually Ik* waived. 
Clarke Brothers v. Knowles (1918) 87 L.J.K.B. 189, 192.

Rail generally]—See sec. 700.
Costa generally]—See sec. 1044.
Alberta Crown Rules, 1914]—

AI,BERT A CROWN PRACTICE.

Practice and procedure of the Supreme Court in Relation to Man 
damns, Certiorari, Hal>eas Corpus, Prohibition, and Quo Warranto, both 
in Criminal and Civil Matters and Costa in Such Matters.

QVA8ITTNO A CONVICTION. ORDER, ETC.

1. (824) In all cases in which it is desired to move to quash a con
viction, order, warrant, or inquisition, the proceeding shall be by notice
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of motion in the first instance instead of by certiorari or by rule or by 
order nisi. (0.1289).

2. (825) The notice of motion unless otherwise directed by a judge 
shall be served, at least seven days before the return day thereof, upon 
the magistrate, justice, or justices making the conviction or order or 
issuing the warrant, or the coroner making the inquisition, and also 
upon the prosecutor or informant, and upon the Attorney-General, and 
upon the officer to whom or upon the clerk of the office to which the 
proceedings are required by law to be transmitted, and it shall specify 
the objections intended to lie raised. (0.1290).

3. (826) Upon the notice of motion shall be endorsed a notice in 
the following form addressed to the magistrate, justice or justices, 
coroner, or officer or clerk, as the case may be:

“ You arc hereby required forthwith after service hereof to return
to the Clerk of the Supreme Court at...................  (as the case may be)
the conviction (or.........................  as the case may lie) herein referred
to, together with the information and evidence, if any, and all things 
touching the matter us fully and entirely as they remain in your custody, 
together with this notice.
Date.........................

To A. B., Magistrate at ......................(or as the case may be).
(Signed ) C. D........................................,

Solicitor for the Applicant.**

4. (827) Upon receiving the notice so endorsed, the magistrate, 
justice, or justices, coroner, officer, or clerk, shall return forthwith to 
the office mentioned therein the conviction, order, warrant, or inquisition, 
together with the information and evidence, if any, and all things 
touching the matter and the notice served upon him with a certificate 
endorsed thereon in the following form :—

“ Pursuant to the accompanying notice, I herewith return to this 
honourable court the following papers and documents, that is to say: —

(1) The conviction (or as the case may lie) ;
(2) The information and the warrant issued thereon ;
(3) The evidence taken at the hearing ;
(4) (All other papers or documents touching the matters.)

“ And I hereby certify to this honourable court that I have above 
truly set forth all the papers and documents in my custody and power 
relating to the matter set forth in the said notice of motion.”

(2) If the proceedings have been transmitted as required by law by 
the magistrate, justice, justices, or coroner, to the proper officer 
he shall in lieu of the certificate above set out certify to the fact 
of such transmission together with the date thereof.
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(3) If the proceedings have not lieen received by the officer to 
whom or the clerk of the office to which the same are by law 
required to be transmitted, such officer or clerk shall return h 
certificate of the fact in lieu of the certificate above set out.

(4) A copy of this Rule shall appear upon or be annexed to the 
notice of motion served upon the magistrate, justice, or justices, 
coroner, clerk or officer from whom the return is required 
(0.1292).

5. (828) The certificate shall have the same effect as a return to a 
writ of certiorari. (0.1293).

6. (829) The motion shall not be entertained unless the return day 
thereof be within six months after the conviction, order, warrant, or 
requisition, and unless the applicant, if not the Attorney-General, is 
shown to have deposited with the clerk of the court to whom the cer 
tificate is required to be returned as security for costs of the applica 
lion, the sum of $25 or such other sum as a judge may direct.

(2) The requirements of this rule as to security for costs shall also 
apply to motions for prohibition, mandamus or quo warranto.

QUO WAKKANTO.

7. (830) No application in the nature of quo warranto, except an 
ex-officio application shall be made without leave of a court or a judge, 
mid unless at the time of application for such leave an affidavit be pro
duced by which some person shall depose on oath that such application 
is made at his instance as relator; and such person shall lie deemed to 
lie the relator in case an order shall be made, and shall be named as 
such relator on such application. (N.8. 48).

8. (831) Every objection intended to be made to the title of a 
defendant on an application in the nature of a quo warranto shall lie 
specified in the notice of motion, and no objection not so specified shall 
be raised by the relator without the special leave of the court or a 
.judge ( N.8. 49).

9. (832) The court or judge may refuse the application in the nature 
of a quo warranto, with or without costs, and in its or his discretion 
may, upon such notice as may lie just, direct the costs to be paid by 
the solicitor or other parties joining in the affidavits in support of the 
application, although not the relator. (N.8. 50).

10. (833) A new relator may by leave of the court or a judge be 
substituted for the one first named on special circumstances lieing 
shown. (N.8. 51).

11. (834) Where several applications in the nature of a quo warranto 
have been made against several persons for the usurpation of the same 
office and all upon the same or like grounds of objection, the court or a 
judge may order such applications to be consolidated, or may order all 
proceedings to be stayed upon all but one, until judgment be given in
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that one; provided always that no order be made to consolidate or stay 
any proceedings against any defendant unless he give an undertaking 
to disclaim if judgment tie given for the Crown upon the application 
which proceeds. (N.8. 52).

12. (835) If the defendant in an application in the nature of a 
quo warranto does not intend to defend, he may, to prevent judgment 
by default, file a disclaimer in the office of the clerk or deputy clerk of 
the court, as the case may be, and deliver a copy to the relator or his 
solicitor. Upon the disclaimer being filed judgment of ouster may tie 
entered and the costs taxed as in judgment by default. (N.8. 53).

liANDAll ug.

13. (836) The notice in the case of an application for mandamus 
shall lie served upon every person who shall appear to be interested or 
likely to be affected by the proceedings. The court or a judge may 
direct notice to be given to any other person or persons and adjourn 
the hearing for that purpose.

14. (837) Any person whether he has been so served or not who can 
make it appear to the court or a judge that he is affected by the pro
ceedings for mandamus may show cause against the application and 
shall be liable to costs in the discretion of the court or judge if the 
order should be made or the prosecutor obtain judgment. (N.8. 56).

15. (838) No action or proceeding shall lie commenced or prosecuted 
against any person in resiiect of anything done in otiedience to a man
damus issued by the court or any judge thereof. (N.8. 65).

16. (839) No order for mandamus shall be granted unless at the 
lime of application an affidavit be produced by which some person shall 
depose upon oath that such application is made at his instance as 
[irosecutor and the name of such person shall appear as the person at 
whose instance it is made. (N.8. 69).

HABFaB corpus.

17. (840) No writ of habeas corpus shall be necessary, but an order 
may be made to the like effect, which order shall have the like conse
quences that the writ would have.

18. (841 ) On the argument of a motion for habeas corpus the court 
or a judge may in its or his discretion direct an order to be drawn 
up forthwith for the prisoner’s discharge, which order shall In* a suffi 
cient warrant for any gaoler or constable, or other person for his 
discharge.

19. (842) The notice of motion for prohibition, certiorari, quo war
ranto, mandamus or halieas corpus shall be returnable before a judge 
of the Supreme Court or the Appellate Division. (0.1294).
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KO. (Mit) When the motion is made to a judge an ap|ieal shall lie 
from his order to the Appellate Division of the Court by leave of the 
Judge or of the Ap|>ellate Division, but suhjeet to sueh right of ap|*eal 
his decision shall l»e final. (0.1207).

20a. In the event of an appeal from an order of discharge, the 
judge from whose order the appeal is taken may, if he set*# lit, stay the 
execution of the order peadiig the apjieal, or may direct that liefore 
the discharge the prisoner enter into a proper recognisance to ap|ieai 
liefoeo the Appellate Division and submit to any order which may lie 
made upon api>eal. ‘(Cosoda <iazette, January 15, 1910.)

20b. Any order or warrant required to give effect to any order of 
the Appellate Division may lie made or directed by a single judge. 
(Canada Gazette, January 15, 1916.)

21. ( N44) In all proceedings under these Crown Practice Rules the 
costs shall lie in the discretion of the court or judge who shall have full 
power to order either the applicant or the party against whom the 
application is made, or any other party to the proceedings, to pay such 
costs or any part thereof according to the result.

22. (845) When costs are allowed the fees for all services shall l»e 
in the discretion of the taxing officer, not exceeding $25, provided that 
the judge may, in his discretion, allow an increased fee in a proper

2.1. (846) Proceedings for attachment for contempt, for disoliediencc 
to any writ, judgment or order issued or made under these rules shall 
lie and shall be the same as for disobedience to any writ, judgment or 
order in a civil action.

24. (847) When no other provision is made by these rules the pro
cedure and practice shall, us far as may lie, lie regulated by the Crown 
Office Rules for the time being in force in England, and subject thereto 
and to these rules the practice shall be the same as in civil proceedings 
in the Supreme Court.

FORMS.

25. (848) The forms for the time lieing in use in England under the 
said Crown Office Rules, where applicable, and where not applicable, 
forms of the like character as near ns may be, shall be used in all the 
proceedings, except where otherwise ordered by these rules.

RV1.FR AR TO COXVFYANCF OF HURONKRR VNDFR RFNTKNVF TO OAOL.

26. (849) Whenever a person is sentenced to imprisonment in a com
mon gaol in the Province of Alberta, by any court in such province, 
the sheriff or deputy sheriff of any judicial district in such province, or 
any bailiff, constable or other officer, or other officer or other person by 
his direction, or by the direction of the court may, if no form of warrant 
is provided by the Criminal Code therefor, convey to the gaol named in
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the sentence any convict sentenced to be iniprisoned therein ami shall 
deliver him to the keeper thereof, without any further warrant than a 
copy of the sentence taken from the minutes of the court Iwt'ore which 
the convict was tried, and certified by a judge or the clerk or acting 
clerk of such court.

27. (H50) The foregoing shall also apply where, according to the 
sentence imposed upon the convict, lie is made liable to the punishment 
of death or whipping, or any otherflU ment.

l!S. (H51 ) The keeper of the common gaol mentioned in such certified 
-opy of sentence is authorized, anti hereby required, to receive the 
convict mentioned in such certified copy of sentence into his custody 
in the said gaol, and he and the sheriff of the judicial district in which 
Mich gaol is situated, ami all other persons and authorities whose duty 
it is to do so, are hereby authorized ami r<«quired to carry out and 
execute the sentence mentioned in such certified copy of sentence, 
according to its tenor and effect.

i Iberia I!nits ris to cotes stated under sec. 7€1 of the Criminal Code]—
1. Application to J.P. to state ami sign a case.—An application to a 

justice tif the peace to state and sign a case under said see. 7(11 shall 
he in writing and lie delivered to such justice or left with some pet son 
for him at his place of abode within seven days after the making of 
the conviction, order, determination or other proceeding questioned. 
Such application shall state the grounds upon which the proceeding is 
ipiestioned, and whether the appeal is to lie to the Appellate Division or 
to a judge.

2. J.P. to state and sign a case.—Within fourteen days after such
ion has been so delivered or left for him the justice shall state 

and sign and deliver to the appellant, a ease setting forth the facts of 
the ease and the grounds on which the proceeding is questioned, stating:

(a) The substance of the information or complaint.
(h) The names of the prosecutor (or complainant) and defendant.
(c) The date of the proceeding questioned.
(d) A copy of the evidence (if any) in full as taken before the J.P.
(e) The substance of the conviction, order, determination or other

proceeding questioned.
(f) The grounds on which the same is questioned.
(g) The grounds upon which the justice supports the proceeding 

questioned if the justice sees tit to state any.
(2) But the justice shall not deliver said ease until after the appel

lant shall have entered into a recognizance and paid the fees 
as provided by sec. 7(12.

3. Appeal in case of refusal.—In the event of the justice declining 
or refusing to state a case, the appellant may apply to the court or 
judge for a rule ns provided by see. 704.

7.11
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t. Piling of tinted cnnr —Within twenty dayi after the delivery to 
the appellant of a case stated by a justice, the appellant shall file the 
same or cause it to be filed.

(a) With the Registrar of the Court, or
(b) If he desires the matter to lie heard and determined by a

Judge in Chandlers with the Clerk of the Court at the place 
where the ap|>cttl is intended to lie heard, provided that upon 
sufficient cause for the delay being shown the court or judge, 
as the case may In», may hear and determine the matter 
although the case was not delivered within said twenty days.

5. Appeal when heard by Appellate Division.—When the case stated 
has been delivered to the Registrar the same shall, unless the court 
or a judge otherwise orders, lie heard at the next sittings of the Appel 
late Division, which shall Ik- not sooner than fourteen days after tin- 
delivery of the case stated to the Registrar, and the appellant shall give 
to the respondent ten days' notice in writing of the time and place of 
hearing the appeal.

6. Appeal, when heard by Judge in Chambers.—When the case hut- 
been delivered to the Clerk of the Court, the appellant shall within iivi 
days after such delivery apply to the Judge in Chambers to fix a time 
and place for the hearing of the api»eal, and the judge shall thereupon 
appoint a time and place for such hearing, and a copy of such appoint 
ment shall lie served upon the respondent, or as the judge may direct, 
provided that if such application lie not made within said period of 
five days, the judge may, upon sufficient cause for the delay being 
shown, fix such time and place notwithstanding that said period ma\ 
have elapsed.

7. Recognizance.— The justice before or immediately after delivering 
a case stated to the appellant shall transmit the recognizauce to tin- 
proper Clerk of the Court if the appeal is to a Judge, or to the Registrar 
if the apjieal is to the Appellate Division.

8. Deviation from Rules not to invalidate proceedings.—Slight devia 
tion from strict compliance with these Rules shall not invalidate ain 
proceeding or thing if the court or judge sees fit to allow the same, 
either with or without requiring the same to lie corrected.

British Columbia Crown Rules]- The Crown Office Rules, Criminal. 
1906, are as follows:—

B. C. Rruts.
CERTIORARI, HABEAS CORPUS, MAUD AII US, PROHIBITION AN1» QUO WARRANTO.

1. The practice and procedure in relation to the following matters, 
viz: certiorari, habeas corpus, mandamus, prohibition and quo warranto, 
shall lie the same as that followed in civil proceedings so far as applic 
able, and where not applicable shall be analogous thereto.
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BAIL.

2. Applications for hail where the party is in custody shall tie, in the 
first instance, hv summon* tiefore a Judge at Chambers for a writ of 
halieas corpus, or to show cause why the defendant should not tie 
admitted to hail either before a Judge at Chambers or tiefore a Justice 
of the Peace, in such an amount as the Judge may direct.

INFORMATION 8.

3. With the exception of ex-officio information filed by the Attorney- 
(leneral on behalf of the Crown, no criminal information or informa
tions in the nature of a quo warranto, shall be exhibited or received 
in the Supreme Court without an express order of a Judge of the 
Supreme Court, nor shall any process be issued upon any information 
until the person procuring such information to be exhitiited, shall have 
tiled in the Registry of the Supreme Court a recognizance in the penalty 
of #100, effectually to prosecute such information, and to abide by and 
observe such orders as the Court shall direct; such recognizance to lie 
entered into tiefore some Justice of the Peace or Registrar of the 
Supreme Court.

4. No application shall lie made for a criminal information against 
a Justice of the Peace for misconduct in his magisterial capacity unless 
a notice containing a distinct statement of the grievances or acts of mis 
conduct complained of tie served personally on him or left at his resi 
deuce with some member of his household six days tiefore the time 
named in it for making the application.

5. The application for a criminal information shall lie made to the 
court by a motion for an order nisi within a reasonable time after the 
offence complained of, and if the application lie made against a Justice 
of the Peace for misconduct in his magisterial caapcity, the applicant 
must depose an affidavit to his tielief that the defendant was actuated 
by corrupt motives, and further, if for tin unjust conviction, that the 
defendant is innocent of the charge.

MDOOOKUANCie.

(i. No recognizance shall henceforth tie forfeited or estreated with
out the order of the court or a judge.

7. Every recognizance to apiiear ami answer to any indictment found 
in the Supreme Court or in the County Court Judges' Criminal Court, 
or to any ex-officio or criminal information shall, unless the court or n 
judge shall by order dispense therewith, contain, beside* any other 
vundition which may tie imposed, a condition that the defendant shall 
iMTsonally appear from day to day on the trial of such indictment or 
information and not depart until he shall be discharged by the court 
iH-fore whom such trial shall lie had.

«33



[««•I Chimivw. Coo* (Vaut XI)

fi. Whenever it has 1 'vu made to appear to the court or 11 judge, tlint 
n party has made default in performing the condition* of the recog
nizance into which he has entered, the court or h judge, upon notice to 
the defendant and hi* au retie*, if any, to 1h- given in such manner as 
the court or judge may direct, may order hucIi recognizance to W 
retreated without issuing any writ of arirr farina.

9. In proceeding* under *ec. 589 of the Criminal Code lHcc. 1997. 
Code of 190(11 for breach of recognizance on remand, the certificate of 
the .luwtiee of the Peace of non-appearance of the aecuecd, indorsed 
on the hack of the recognizance, shall lie transmitted tty the Justice of 
the Peace to the Registrar of the Court where if committed the accused 
would lie bound to appear, and lie proceeded upon by order of the 
judge presiding at the assizes, if he thinks proper, in like manner as 
other recognizances.

10. In summary convictions undei sec. 878 of the Criminal Code, 
faces. 1097, 1098, Code of 19001 the certificate of default of appearance, 
ns in the preceding rule, shall lie transmitted by the Justice of the 
Peace to the Clerk of the County Court having jurisdiction at the place 
wherein such recognizance is taken, and lx* proceeded upon by order of 
the County Court Judge, if he thinks proper, in like manner as other 
recognizances.

ATTKALK.

11. All ap|ienl* from the verdict, judgment, or ruling of any court 
or judge having jurisdiction in criminal cases, or from the conviction, 
order, or determination of a justice under Part LVIII of the Criminal 
Code fPart XV, Code of 190(1] shall lie by case stated, except where 
otherwise provided by statute.

12. If any justice of the peace declines for the apace of one week 
after being requested, in writing, to state a case, the person aggrieve*, 
may apply to the court for an order requiring the case to lie stated.

1.1. Every application by a party aggrieved to a justice to stale a 
case shall be made within four days after the order, determination, or 
other proceeding has liven made or rendered, or within such further time 
ns may lie allowed by the court or a judge.

14. The appellant at the time of making such application and lief ore 
a case is stated by the justice, shall enter into recognizance liefore some 
justice of the peace, with or without sureties, in the sum of $100, con
ditioned to prosecute his np|ienl without delay ami to submit to 
judgment ami pay such costs as shall be awarded by the court, and in 
default thereof the justices may proceed and make any such order as 
if no application for a special case had been made.

(ORTH,

15. In all proceedings under these Holes the party entitled to costs 
shall tax the same according to tin* scale in force in the Supreme Court
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mid it no provision is made for work done under these Rules, then the 
taxing officer shall allow such reasonalde amount liv analogy to the said 
wale, or as near thereto as eiremnstances will admit of.

(JKNKKAt. Kl'l.KH.

Hi. These Rules may li • cited ns the ‘'Criminal Rules, UMW," and 
shall Imi in force from and after the tirst dux of May, 1906.

17. No Onler or Rule annulled liy any former Order shall lie re
vived by any of these Rules, unless expressly so declared.

IK. Where no other provision is made in these Hull's, the present 
procedure and practice remain in force, and as to matters not provided 
for, the procedure shall l»e such as may lie directed or confirmed by 
the court or a judge.

19. The interpretation clauses of the Supreme Court Rules shall 
apply to these Rules.

rn.C. rule 1041 makes the word “ person " Include a body corporate 
or politic unless repugnant to the context.]

20. The ‘'Supreme Court Rules. 1896 (Crown side)" are hereby 
annulled.

Hritiëh Columbia Certiorari ForumJ—The R.C. Criminal Rules, 1900, 
Rule 1, provide that certiorari practice and procedure shall Is* the same 
as that followed in civil proceedings, so far as applicable, and where 
not applicable shall Ik» analogous thereto. The Crown Office Rules, 1900 
(Civil) to which reference must lie had are transcripts from the English 
Crown Office Rules of 18R0 and retain the same numbering. Those as 
to certiorari are as follows:

28. Every application for a writ of certiorari shall, except in vaca
tion, lie made by motion for an order nisi to show cause, and in vacation 
to a Judge at Chambers for a summons to show cause. Provided that 
where, from special circumstances, the court or judge may lie of opinion 
that the writ should issue forthwith, the order may tie made absolute, 
or an order lie made in the first instance, cither ex parte or otherwise, 
ns the court or judge may direct.

.13. No writ of certiorari shall lie granted, issued, or allowed to 
remove any judgment, order, conviction, or other proceeding had or 
made by or before any justice or justices of the peace, unless such 
"tit of certiorari Ik» applied for within six calendar months next after 
such judgment, order, conviction, or other proceeding shall lie so had 
or made, and unless it la* proved by affidavit that the party suing forth 
tin1 same has given six days' notice thereof in writing to the justice or 
justices, or to two of them, if more than one, by and liefore whom 
filch judgment, order, conviction, or otic - proceedings shall lie so had 
or made, in order that such j* -tic. <r justices, or (he pa Hies therein
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ronrenied, may ah<iw reuse, if he ur they shall so think lit, agaiust the 
granting, issuing or allowing such writ of certiorari.

.35. No order for the issuing of a writ of certiorari to remove any 
order, conviction, or inquisition, or record, or writ of habeas corpus 
ad «ubjiciendum shall lie granted where the validity of any warrant, 
commitment, order, conviction, inquisition or record shall be questioned, 
unless at the time of moving, a copy of any such warrant, commitment, 
order, conviction, inquisition or record, verified by affidavit, be produced 
and handed to the officer of the court liefore the motion be made or 
the absence thereof accounted for to the satisfaction of the court.

.36, No writ of certiorari shall be allowed to remove any judgment, 
order or conviction given or made by justices, unless the party (other 
than the Attorney-General acting on liehalf of the Crown) prosecuting 
such certiorari, before the allowance thereof, shall enter into a recog 
nizance with sufficient sureties before one or more justices, or before 
any judge of the Supreme Court, in the sum of #100, with condition to 
prosecute the same at his own costs and charges with effect, without 
any wilful or affected delay, and to pay the party in whose favour or 
for whose lienefit such judgment, order or conviction shall have been 
given or made, within one month after the said judgment, order or 
conviction shall lie confirm'-d, his full costs and charges, to lie taxed 
according to the course of the court where such judgment, order or 
conviction shall lie confirmed, and in case the party prosecuting such 
certiorari shall not enter into such recognizance, or shall not perform 
the conditions aforesaid, it shall he lawful for the said justices to pro 
cced and make such further order for the lienefit of the party for whom 
such judgment shall lie given, in such manner as if no oertiorari hail 
lieen granted.

.37. When cause is shown against an order nisi for a certiorari to 
remove any judgment, order or conviction upon which no special case 
has been stated, given or made by justices of the peace for the purpose 
of quashing such judgment, order or conviction, the court, if it shall 
think fit, may make it a part of the order absolute for the oertiorari 
that the judgment, order or conviction shall be quashed on return with 
out further order, and in such case no such recognizance as is required 
by Rule .36 shall he necessary, and a memorandum to that effect shall 
lie indorsed by the proper officer upon the issuing of the writ of 
certiorari.

.38. No special case shall be filed, unless the party proceeding upon 
such special case shall enter into a recognizance as provided by Rule 36. 
and in default thereof the justices may proceed as in that rule provided

|8ee Rule .36 and Form No. 18 therewith].
.39. In all civil causes or matters, which shall have lieen removed 

by certiorari or in respect of which a special case shall have been stated, 
the recognizance shall lie conditioned as regards costs, to pay such 
costs, if any, as the court shall order.

736



[*«•]Rulbn up Vuukt (B.C.)

40. No objection on account of any omission or mistake in any 
judgment or order of any justice of the peace or court of summary 
jurisdiction, brought up upon a return to a writ of certiorari, shall lie 
allowed, unless such omission or mistake shall have been specified in 
the order for issuing such certiorari.

«*108. The forms in the Appendix hereto when applicable, and where 
not applicable, forms of like character may be used in all proceedings 
under these Buies.

Form No. 13.

Notice to Justices of Application for Certiorari to Remove Conviction, 
or Order of Justicee Pursuant to Rule 33.

To A. R. and C. IX. Esquires, two of His Majesty's Justices of the 
Peace in and for the County (or City) of

Take notice that the Supreme Court of British Columbia at 
will lie moved on the day of

or as soon after as counsel can be heard (or if in vacation, that applica 
lion will be made to a Judge in Chambers at on the day
of at the hour of , in the noon), on behalf of
E. F., for a writ of certiorari to remove into the said division a certain 
record of conviction (yr order), under the hands and seals of you, the 
said A. B. and C. IX, as such justices as aforesaid, made on or about 

day of , whereby the said E. F., was con
victed of (here deserilie the offence, or describe concisely the order 
intended to lie removed ).

I blind, etc.
(Signed) E. F. (or by his solicitor, stating himself to l*e 

the solicitor for the above-named E. F.).

Form No. 14.

Affidavit of Sennce of Notice of Application for Certiorari for 
Conviction, or Order of Justices.

In the Supreme Court of British Columbia i
I, Q. H., of , clerk to , solicitor for E. F.,

make oath and say:—
1. That I, , did, on the day of ,

nerve A. R„ Esquire, one of His Majesty’s Justices of the Pence, in nod 
for the County of , with the notice hereunto annexed,
marked A, bv delivering a *rue copy of the said notice to the said A. B.,
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at , in the aaid county (or where the aerviee is not
pereonal, an follow»:

That 1, , «lid, on the «lav of , also
serve C. D., Esquire, one oilier of llis Majesty's Justices of the Peace 
in and for the said countwith the »ai«l notier, by «lelivering a true 
copy of the naid notice to ami leaving the name with (the wife, clerk, 
or servant) of tin* said C. 1)., al the house or rewidenee of the aaid 
C. D., situate at , in the said county.

Sworn, etc., 0. H.
Filed on la-half of

Form No. 15.

Summon# for Certiorari for Conviction or Order of Justice».

In the Supreme Court of British Columbia.
The Hon. Mr. Justice , Judge in (’hamla-rs.

Upon wading the several affidavits of K. F. and (V H.. and the 
exhihit thereto annexed, filed the day of , 11H) . and upon
hearing counsel (or the solicitor) for the said E. F..

It is ordered that all |ieitie» concerned attend the Judge in Chambers 
at on the day of , 190 . at the hour
of in the noon, u|h»ii the hearing of an application for
a writ of certurrun to remove into this court a certain rec«rrd of convie 
tion (or order) under the hands ami seal* of A..B. and C. I)., Esquires, 
two of His Majesty's Justices of the Peace in ami for the county 
of , made on or atmut the day of ,
whereby E. F. was convicted of (or ordered to, etc.) (Here descril* 
shortly the offence or sulietanee of the order.)

At the instance of ,
Dated, etc.

Form No. 16.

Judge's Order for Certiorari for Conviction or Order of Justices.

In the Supreme Court of British Columbia.
The Hon. Mr. Justice , Judge in Chambers.

Upon reading the aflblavit of L. M.. filed the day of
, 190 , and upon hearing counsel (or the solicitors) on

both sides.
It Is ordered that a writ of certiorari issue to remove into this court 

a certain (as in the Summons No. 15).
I And see Rule 40 infra as to staling the grtiumls in the order.]
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Form No. 17.

Certiorari to Remove Conviction, Order of Justices.

George V, liy I he Grace of (hid. etc., to (hr kce|icr* of Our |iewee 
and Our Justice* assigned to hear and determine diver* crime*, tre*- 
|ia**es, and other offene»** committed within our county (or other 
jnrisdiction, a* the ease may lie) of , and to every of
them, grr ding:

We !4*ing willing for eertain reason* that all and singular order* 
made by you or aome of you (or if order of Justice*, say by A. it. 
mid C. IX, Esquires, two of Our Justice* assigned as aforesaid (or if 
conviction, say nil and singular records of conviction, made, etc., 
whereby). (Here shortly describe the sulistance of the order or 
offence, etc., to lie «‘moved.) (a* i* said), bo sent by you before Vs, do 
command you, and every of you, that you or one of you do send forth 
with under your seal*, or the seals of one of you, before Vs, in the 
Hupreme Court of British Columbia, at the Court House, at . all
mid singular the said order*, with all thing* touching the same, a* fully 
and perfectly a* they have lieen made by you, or some of you, and 
now remain in your custody or power, together with this Our writ, 
that We may cause further to be done thereon what of right and 
according to law We shall see lit to tie done.

Witness, etc.
To be indorsed.

By Order of Court (or of Mr. Justice ).
At the instance of the within-named defendant (or as the case may lie)
This writ was issued by, etc.

Form No. 21.

Return to writ of Certiorari.

Indorse the writ thus:—
The execution of this writ appears by the schedule* hereunto annexed. 

The answer of A. B., Enquire, one of the keeper* of the peace and 
Justices within mentioned.

To Ire signed and sealed by one of the Justices. (L. 8.).

Form No. 18.

Recognizances to Prosecute Certiorari for Conviction, or Order of 
Justices.

Be it remendiered, that on the day of » 1W ,
K. F., of , N. O., of , and P. Q., of
<<*me liefore me. R 8., Require, one of His Majesty's Justice* of the 
1‘eacc in and for the county of . and acknowledge to owe
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to Our Bovereign Lord the King the sum of dollars of lawful
money of Canada le lie levied ujion their goodn and chattel*, land* ami 
tenement*, to Hi* Majesty* line, u|hiii condition that if the aaid K. K. 
*liall prosecute with effect, without any wilful or affected delay, at hi* 
own proper coat* ami charge*, a writ of certiorari issued out of the 
Supreme Court of Britiah Columbia, to remove into the said Court all 
and Hingular order* for a* the caw* may lie) (insert description from 
certiorari) and shall pay to the pronecutor*. within one month next after 
the »aid order* shall lie confirmed in the aaid Court, all their full cost* 
and charge*, to lie taxed according to the course of the said Court, 
then this recognizance to be void or dee remain in full force.

Taken and acknowledged the day and year first aforesaid.
Before me,

(Signed, etc.).

Noth— Hee Kolos .‘W and HP. This form is only applicable to con
viction*; if the case i* wtated in relation to a civil proceeding, the 
condition as to payment of cowte should lie a* follows;—

“ And shall pay to the prosecutor* within one month Beat after tin- 
said orders shall lie confirmed in the said Court, such cowl*, if any, a* 
the said Court may order, to lie taxed according to the course of the 
said Court, then this recognixance to he void, or clue to remain in full 
force."

Taken, etc.

Hritish Columbia Habeas Cor pu» Forma] —

No. 174.

Hum moue for H'rit of Habra* Corpus ad Huhjicitndum.

In the Hupreme Court of British Columbia.
The Honourable Mr. Justice , Judge in Chamls-t*.
Upon reading the neveral affidavit* of, etc., filed the din

of 19 , and upon hearing Mr. , or counnel (01

solicitor) for
It is ordered that all parties concerned attend the Judge in Chamlier* 

at » on the day of , 19 , at the houi
of in the noon, to show cause why a writ of halira*
corpus should not issue, directed to to have the body of

, before a Judge in Chambers, at the Hupreme Com I 
of Britiah Columbia, at , forthwith, to undergo and
receive all and singular such matters and things as Our said Court 
(or Judge) *hall then and there consider of concerning him in thi* 
la-half ; and have you there and then this Our writ.

Dated
To be endorsed.
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No. 175.

[!«•)

Order for Writ of Uabout Corpus ad Subjiciendum.

In the Supreme Court of British Columbia.
The Honourable Mr. Justice , Judge in Chamla'is.
(If in a cause on the Crown side, here insert the title, not otherwise.) 
Upon reading the several affidavits of, etc., fill'd the day of

, 19 , and upon hearing counsel (or the solicitors) on 
both sides (or as the case may be).

it is ordered that a writ of hat teas corpus issue, directed to ,
lo have the body of A. B. lief ore a Judge in Chandlers at the Supreme 
Court of British Columbia, forthwith to undergo and receive, etc. 

Dated, etc.

No. 176.

Writ of Habeas Corpus Subjiciendum.

George V, by the grace of God, etc., to Greeting:
We command you that you have in the Supreme Court of British 

Columbia (or lief ore a Judge in Chambers), at , immediately
after the receipt of this Our writ, the laxly of A. B., 1 wing taken and 
detained under your custody as is said, together with the day and cause 
of his I icing taken and detained, by whatsoever name he may be called 
therein, to undergo and receive all and singular such matters and things 
as our said Court (or Judge) shall then and there consider of concerning 
him in this lielialf : and have you there then this Our writ.

Witness, etc.
To fie indorsed :
By order of Court (or of Mr. Justice).
This writ was issued by, etc.

No. 177.

In the Supreme Court of British Columbia.
(If in the cause already on the Crown side, here insert the title, not 

otherwise.)
Whereas this Court (or the Honourable Mr. Justice , ) has

Hi anted a writ of haliens corpus directed to (or other
person having the custody of if so) commanding him
to have the body of liefore the said Court (or liefore a
Judge in Chandlers) at • , immediately to undergo, etc.

Now, take notice, that you are hereby required to have the laxly 
of the said liefore the Court (or liefore the said Judge as
aforesaid) on the day of , 19 , at the hour
of iu the noon. And to make a return to the said writ,
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or ill default thereof, the mint Court will then, or so soon after an 
counsel ean lie heard, lie moved for an attachment against you for youi 
contempt in not olieying the said writ (or if in vacation, that applica 
tion will then la* iiiiole to one of the .1 udges of the said Court for a 
warrant for your apprehension, in order that you may be held to Iwil 
to answer for youi contempt in not olieying the said writ ).

Dated, etc
( Signed ) M X., of I,., Holicitor for

To ( the |M>rsous to whom I he writ is directed, and any other person 
upon whom it may la* declin'd necessary to serve the writ).

No. 17*.

Vo/Mu of olitoini d II nt of IIoIooh Cm/mi* od Sobjù'ù odom oh

oh I nf mol or III* (ful Commitment.

(Heading as in No. 177.)

Recite the granting of the writ as iu No. 177, then say :—
Now take notice, that by virtue of the said writ, the said A. It. will 

la1 brought liefore the said Court (or liefore a Judge in Chamliers) at 
ll.e , on the of , (at of
the dock, etc.), in order that he, the said . may he dis
charged out of custody as to the commitment by which he is now 
detained in the custody of the said gaoler.

Dated, etc.
( Signed ) M. N„ Holicitor for the said 

To A. It. and C. D., Kwpiires, the committing magistrules, and to 
, the IMosccutor.

No 1711.

I ffr do vtt of Mer l'ire of llrit of IIoIhoh Cor/moi od Nohjiri* odom.

In the Supreme Court of llritlsh Columbia.
(If in a case already on the Crown side, here insert the title, not 

otherwise.)
1, A. H., of, etc., make oath and sa> :—
1. That I did on the day of , ID . |s»raonalh

nerve C. !>., with a writ of Italiens corpus issued out of and under the 

seal of this Honourable Court, directed to the said C. D., commanding 
him to linve the I sidy of ls*fore < this Court) immediately to

undergo, etc. (Dcscrilie the direction and mandatory part of the wiit i 

by delivering such writ of Imlsms corpue to the said r D. personally, 
at , in the County of

74t
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No. 181.

16*711

Affidavit for II rit of Habeas Corpus ad Testificandum, or Order to 
Testify.

In the Supreme Court of British Columbia.
1, A. II., of Hi*., mukt* oath ami nay:—

1. That C. I)., now a prisoner eoNflunl in Hi* Majowty'e priaoii
at in ami for tin* , undergoing a term
of iiii|iriaoiiini*iit for (or under weimitniiiit to take his trial for) (here 
shortly stale offence), is and will lie a material and necessary witness 
on lielialf of , on the trial of an indictment (or before the
Urn ml Jury of the County of , upon an indictment to be
preferred against K. P., for certain , which indictment
stands for trial, or Is to In* preferred, oil the day of , 10 .
at , in and for the County of , or, as the case
may lie) of

2. That the cannot safely proceed to trial (or prefer the
said indictment) without the testimony of the said C. 1).

Sworn, etc.

No. IKK.

ITrit of lia to as Corpus to briny up a Prisoner to Plead to an 
Indirtment or for Trial.

(leorge V, etc., to the gaoler of Our prison at , in and
for Our said , greeting:

We command you that you have lief ore (description of Court) 
Ht , on , the day of , at the
hour of in the noon, the laxly of , lie lug
committed and detained in Our prison under your custody as is said, 
together with the day and cause of his 1 icing taken and detained, by 
whatsoever name he may In* called, then and there to answer to (or 
to take his trial upon) an indictment against him for , and so
from day to day until he shall have answered ns aforesaid (or taken 
his trial as aforesaid). And to In* further dealt with according to law, 
and have you then there this writ.

Witness, etc.
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British Columbia Supreme Court form* of articles of the peace]— 

No. 197.

Articles of the Peace.

In the Supreme Court of British Columbia.
Articles of the peace, exhibited by , of ,

«gainst , through fear of death or of receiving some
bodily harm.

1. I, this exhibitant, make oath and say, that (state the circumstances 
of the ease, and the reasons for apprehending danger to life or of 
receiving liodily injury, and set out threatening letters, if any).

2. I further say, that by reason of the premises aforesaid, I am in
great bodily fear, and conceive myself to lie in great danger of the loss 
of my life from the violence of the said And fear that the
said will endeavour to put his threats into execution, or do
me some grievous bodily harm and, therefore, I humbly crave that 
the said may be restrained therefrom by this Honourable
Court, and ordered to give security to keep the peace toward me, etc.

3. I further say, that I do not make this complaint against the
said through any hatred, malice, or ill-will which I have or
liear towards him, but merely for the preservation of myself from 
bodily harm, violence and insult.

Sworn in open court, at , the day of

(Signed) A. B.
[To be signed by the exhibitant. By the Court.

No. 198.

Recognizance for Good Behaviour and to Keep the Peace.

Be it remembered, that on the day of , 19 , (insert
the names and descriptions of defendant and bail) come into the 
Supreme Court of British Columbia before the (or before
me , one of His Majesty’s Justices of the ,
of ), and acknowledged to owe Our Sovereign Lord the
King the several sums following (that is to say), the said , sum
of dollars, and the said and the sum of

dollars, each of lawful money of Canada, to be levied upon 
the several goods and chattels, lands and tenements, to His Majesty's 
use upon condition that if the said shall be of good behaviour
for the space of years, to be computed from and after the

day of , 19 , and keep the peace toward all
His Majesty’s liege subjects, and especialy towards A. B., and not 
depart that Court without leave, then this recognizance to be void or 
else to remain in full force.
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(This recognizance is usually given at the time the defendant is 

sworn to answer the interrogatories, but if not then given, it may be 
acknowledged lieforc a Judge at Chambers.)

Nova Scotia]—Sec the Nova Scotia Crown Rules (1901).

Ontario Rules.
Ontario Crown rules, 19081—At a meeting of the Supreme Court of 

Judicature for Ontario, held on 2nd May, 1908, it was ordered that 
the following rules be adopted, viz:—

1279. —In all cases in which it is desired to move to quash a convic
tion, order, warrant or inquisition, the proceeding shall be by a notice of 
motion in the first instance, instead of by certiorari, or by rule or 
order nisi.

1280. —The notice shall be served at least six days before the return 
day thereof, upon the magistrate, justice or justices making the convic
tion, or order, or issuing the warrant, or the coroner making the in
quisition, and also upon the prosecutor or informant (if any), and upon 
the clerk of the peace, if the proceedings have been returned to his 
office, and it shall specify the objections intended to be raised.

1281. —Upon the notice of motion shall be indorsed a copy of rule 
number 1282 together with a notice in the following form, addressed to 
the magistrate, justice or justices, coroner or clerk of the peace, as the 
rase may be:—

“ You are hereby required forthwith, after service hereof, to return 
to the central office at Osgoode Hall, Toronto, the conviction (or as the 
case may be) herein referred to, together with the information and 
evidence, if any, and all things touching the matter as fully and entirely 
as they remain in your custody, together with this notice.”

Dated.
C. D., Solicitor for the applicant (or as the case may be.)
To A. B., Magistrate at, ,

1282. —Upon receiving the notice so indorsed, the magistrate, justice 
or justices, coroner or clerk of the peace, shall return forthwith to the 
central office at Osgoode Hall, Toronto, the conviction, order, warrant or 
inquisition, together with the information and evidence, if any, and all 
things touching the matter, and the notice served upon him, with a 
certificate indorsed thereupon in the following form:—

“ Pursuant to the accompanying notice, I herewith return to this 
honourable court the following papers and documents, that is to say :

” (1) The conviction (or as the case may be) ;
“(2) The information and the warrant issued thereon;
“ (3) The evidence taken at the hearing;
“ (4) (Any other papers or documents touching the matter).
" And I hereby certify to this honourable court that I have above 

truly set forth all the papers and documents in my custody or power 
relating to the matter set forth in the said notice of motion."
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A copy of thUi lull' shall bo annexed to the notice of motion nerved 
upon the magistrate, justice or justices, coroner, or clerk of the peace, 
from whom the return is required.

1283. —The certificate shall have the same effect as a return to u writ 
of certiorari.

1284. —The notice shall lie returnable before a judge of the High 
Court of Justice for Ontario sitting in chambers.

1285. —The motion shall not be entertained unless the return du.t 
thereof lie within six months after the conviction, order, warrant or in
quisition, nor unless the applicant is shown to have entered into a recog
nisance with one or more sufficient sureties in the sum of #100 lief ore a 
justice or justices of the county within which the conviction, order or 
inquisition was made, or the warrant issued, or before a judge of the 
county court of said county, or liefore a judge of the High court, 
and which recognizance with an affidavit of the due execution thereof 
shall be filed with the registrar of the court in which such motion is 
made or is pending, or unless the applicant is shown to have made the 
deposit of a like sum of $100 with the registrar of the court in which 
such motion is made with or upon the condition that he will prosecute 
such application at his own costs and charges without any wilful or 
affected delay, and that he will pay the person in whose favour the con
viction, order, or other proceedings is affirmed his full costs and charges 
to be taxed according to the course of the court, in case the conviction, 
order or other proceeding is affirmed.

1286. —The judge shall have all the powers of the court in the like 
matters and may order the production of papers and documents as he 
may deem necessary.

1287. —An appeal shall lie from the order of the judge to a Divisional 
Court if leave be granted by a judge of the High Court.

1288. —The rule passed by the High Court of Justice on November 
17th, 1886, under the authority of 49 Viet., eh. 49, see. 6 (D.), and all 
rules and parts of rules inconsistent with the next preceding nine rules 
are hereby repealed

These rules shall come into force on the 1st day of September next 
[1908].

Ontario Certiorari practice]—It has been held in Ontario that the 
Criminal Rules of 1908 remain operative as to the Supreme Court of 
Ontario so far as they can lie applied to that court in a re-organized 
form as the successor of the Supreme Court of Judicature for Ontario. 
R. v Titchniarsh (No. 2), (1914) 32 O.L.R. 569, 24 Can. Cr. Cas. 38. 
Notwithstanding doubts which have been raised (R. v. Titchmarsh 
(No. 1), (1914) 26 O.W.R. 314. 22 Can. Cr. Cas. 419), it seems now 
to be settled law that the provision of the rules for a motion to quash 
instead of tlie issue of a writ of certiorari is within the court's powers 
under Code sec. 576. R. v. Titehmarsh (No. 2), (1914) 32 O.L.R. 569, 
24 Can. Cr. Cas. 38; R. v. Jackson, (1917) 40 O.L.R. 173, 182, 188.
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And a conviction removed l»v the substituted procedure in at ill a re
moval “by certiorari" within Code sec. 1124. R. v. Jackson, (1917) 40 
O.L.R. ITS, 188. flee Ontario Rules 1279 1288 pawed May 2. 1908, 
superseding provisional rules similarly nuiuliered passed on 27th Man'll, 
1908.

Provision is made for an appeal, by leave, against an order dis
missing a motion to quash. Ont. Rule 1287. This would enable a 
judge of the High Court J)i\ision to give leave to appeal to the Appel
late Division of the Nupreme Court of Ontario. It. v. .Jackson, (1917) 
40 O.L.R. 173, 182. If the accused elects to proceed first with a motion 
to quash a summary conviction under which he is in dose custody under 
the award of imprisonment, and the motion to quash fails, on a hearing 
of the merits, the doctrine of res judicata will apply to prevent a re
newal of the same points of objection on a subsequent habeas corpus 
application. R. v. Jackson, (1917) 40 O.L.R. 173.

Ontario Habeas Corpus practice']—Habeas corpus jurisdiction is 
founded both upon the common law and the statute of Charles 11 (31 
Car. II, ch. 2). In order to come within the benefit of the statute of 
Charles, it is customary to have the writ marked in the margin " per 31 
Car. II,” and such marking is held not to lie restrictive, and the writ 
may also be regarded as a common law writ and also as issued under 
the Habeas Corpus Act specially applicable to the province in extension 
of the Act of Charles. It. v. Arscott (1885) 9 Ont. R. 541. As regards 
criminal matters there is the Habeas Corpus Act of 18(10, 29-30 Viet., 
Can., ch. 45, which is supplementary to the common law and the statute 
of Charles. This pre-confederation statute has been carried down 
through the Ontario statute revisions and is known as the Ontario 
Habeas Corpus Act (R.8.O. 1914, ch. 84, sec. 8). While extending the 
scope of habeas corpus procedure to certain civil matters in like manner 
as did the English Habeas Corpus Act of 1816, 56 Geo. Ill, ch. 100, it 
also provided for un appeal from the refusal to discharge, and this 
right of appeal is held to apply to habeas corpus in criminal matters. 
R. v. Jackson, (1917) 40 O.L.R. 173, 193. And while formerly it was 
permissible to go from court to court with successive applications, and 
possibly from one judge to another judge of the same court, (Ex parte 
Partington, 13 M. & W. 079, cr parte Maker, (1857) 7 E. & B. 697, re 
Maker (1857) 2 H. & N. 219; Cox v. Hakes, (1890) 15 A.C. 506), this 
right was abrogated in Ontario by the introduction of the right of appeal 
following a remand to custody. Taylor v. Scott (1899) 30 Ont. R. 475; 
R. v. Jackson (1917) 40 O.L.R. 173, 193; Be Harper, 23 Ont. R. 63; 
Rc Hall, 8 A.R. 135 (Ont.) ; R. v. Graves, 21 O.L.R. 329; same case, 
R. v. Graves (No. 1) 16 Can. Cr. Cas. 150, R. v. Graves (No. 2), 16 
Can. Cr. Cas. 318 (Ont.) ; R. v. Miller (No. 1), 19 O.L.R. 125; R. v. 
Miller (No. 2), 15 Can. Cr. Cas. 156.

The right to discharge on Italiens corpus does not depend on the 
legality or illegality of the prisoner’s caption, but on the legality or
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illegality of hi# detention. R v. Whiteside ,1904), 8 Q.L.K. 622, 8 Can.
(hi ISIS II OX H. IIS, m aw N IS, », ami 

.164. 26 Can. Cr. Cm. 385.
The Ontario Hal>eag Corpus Art makes it neeessiuy where a wrtioruri 

in aid has tieen granted to consider the depositions and proceedings 
returned to the certiorari, for the purpose of ascertaining whether there 
is any evidence to sustain the conviction, even where the conviction is 
regular in form. R. v. Farrell, 15 O.L.R. 100, 12 Can. Cr. Cas. 524; 
It. v. 8t. Clair, 27 A.R. 308 (Ont.) ; R. v. Hosier, 4 PR. 64 (Ont.); 
R. v. Simmons. 17 O.L.R. 239, 14 Can. Cr. Cas. 5; R. v. Rrisbois, (1907) 
15 O.L.R. 264, 13 Can. Cr. Cm. 96.

An order discharging the accused in n criminal matter on a writ of 
ltal>eas corpus is not subject to appeal, apart from any provision for 
appeal specially authorized by statute. Cox v. Hakes, 15 A.C. 506.

If the first writ ot habeas corpus lapsed because of the prisoner's 
escape, he may be granted another writ on his being recaptured. Re 
Bartels, 15 O.L.R. 205, 13 Can. Cr. Cas. 59.

Habeas corpus does not lie in res|iect of a commitment in execution 
from a court of record, and therefore is not available for the review 
of the validity of a conviction made by a county court judge's criminal 
court. R. v. Harrison, 15 O.L.R. 231, 13 Can. Cr. Cas. 108.

A writ of habeas corpus to bring up the prisoner for the hearing 
of a motion for his discharge is not issued as of course, but must lie 
grounded on an affidavit giving some reasonable ground for the appli 
cation and made by or on behalf of the prisoner. If made by another 
than the prisoner it should show that the prisoner is under coercion 
which prevents the affidavit being obtained from him. Re Ross, 3 P.R 
301 (Ont.). The application for the writ is ordinarily based on an 
affidavit of the prisoner himself sworn liefore a commissioner for taking 
affidavits, or a notary, attending at the gaol for that purpose. It sets 
forth that the prisoner is detained under a commitment, a copy of 
which should lie procured and identified by being made an exhibit to 
the affidavit or attached thereto ; that lie is detained in custody for no 
other cause (or if there is more than one commitment the others should 
also be exhibited); that he lielieves such detention is unlawful. See Re 
Ross, 3 P.R. 301 (Ont.).

When the order for the writ to issue has l>een carried into the 
Crown office and the writ prepared, it is usual for the prisoner's solicitor 
to sign a consent on the writ itself dispensing with the production of 
the body of the prisoner. If this were not done, the gaoler would have 
to be prepaid his expenses in producing the prisoner as required by the 
writ ; and the gaoler would not tie bound to produce the prisoner with
out such pre payment of expenses. The consent to dispense with the 
prisoner’s attendance does not affect the gaoler’s obligation to make 
return of the cause of detention. This is done by a formal l el urn or
answer.
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The original writ, not a mere copy, is to be served on the gaoler or 

other custodian; He Carmichael, 10 C.L.J. 325; and the original writ 
so served is to lie returned into court with the return or answer of the 
gaoler which will exhibit the original warrant if the commitment was 
by a justice, and the answer or return will state that the prisoner is 
held in custody on such warrant of commitment (if more than one, all 
should be exhibited) and for no other cause. The return may show a 
valid cause of detention by a new commitment in proper form suits! i 
luted for a defective one and so defeat the motion for discharge unless 
the new commitment although seemingly valid can be shown to be 
invalid and made without jurisdiction in the particular case. tt. v 
Walton, 12 O L E. 1.

Unless the applicant is satisfied to rest his motion on the grounds 
of invalidity which may appear not merely in the commitment as it 
stood when the writ was applied for, but in any substituted or other 
commitment which may lie produced in making the return to the writ, 
he will move for a writ of certiorari in aid of the habeas corpus pro 
ceedings. This ancillary method of certiorari is carried out by means 
of a writ and is not affected by the new procedure of a motion to quash 
which the Buies substitute for a writ of certiorari when the process 
below is sought to be quashed and.set aside. In Ontario, the bringing 
up of the proceedings below by a certiorari “ in aid," merely assists in 
determining whether or no the custody is illegal and no order is made 
quashing the conviction itself on a habeas corpus motion. Hut con 
current proceedings might be taken to quash the conviction and to dis 
charge the prisoner on habeas corpus. The double procedure is rarely 
followed, as the Crown authorities would direct the prisoner’s release 
forthwith on his conviction being quashed.

Saskatchew an Ruler.
Saskatchewan Crown Kales]—The Consolidated Crown Practice Rules 

of Saskatchewan, 1911, took effect from January 1, 1912, and are as 
follows :

Custody of Papers.
1. The registrar of the Supreme Court en banc shall have the care 

and custody of the records and proceedings in respect to proceedings 
arising by way of certiorari, quo warranto, injunction in the nature of a 
quo warranto, mandamus, prohibition, or habeas corpus. (C.P.R.)

Certiorari.
2. Subject to the provisions of this rule being dispensed with, ns 

hereinafter provided, no motion to quash any conviction, order or other 
proceeding by, or before, a justice or justices of the peace, and brought 
before the Supreme Court of Saskatchewan, or any judge thereof, by 
certiorari, shall be entertained by such court or judge, unless the de 
fendant is shown to have entered into recognizance in $200, with one or
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more sufficient sureties, before h justice of the peace and deposited the 
snme with the registrar; or to have made a deposit with the said registrar 
of $100, in either case, with a condition to prosecute such motion and 
writ of certwrari, at his own costs and charges, with effect and without 
delay, and if ordered to do so, to pay to the person in whose favour 
the conviction, order or other proceeding is affirmed his full costs and 
charges, to lie taxed, where such conviction, order, or proceeding is 
affirmed. (C.P.R. 2.)

Every application for a writ of certiorari, at the instance of 
any other person than the Attorney-General on behalf of the Crown, 
shall lie made to a judge by notice of motion or to the court en bane for 
an order nisi, to show cause why the writ should not issue. (C.P.R.

4. Such notice or order nisi shall be made upon the justice or one 
of the justices who made the conviction or order, ami upon such other 
person or fiersons as the court or a judge shall, upon such application, 
direct. (C.P.R. Am. 2.)

5. Where, from any cause, the court or a judge is on such application
of opinion that the validity of the conviction, or order, can lie dealt 
with on the return of the notice of motion or order nisi, the notice or 
order nisi shall also Ik- to show . cause why the conviction or order 
should not lie quashed, but in this case the private prosecutor shall be 
one of the persons to lie served, and the judge or court may, in such 
case, dispense with the giving of security required by rule 2. (C.P.R.
Am. 3.)

(i. No application for a certiorari shall be made after the expiration 
of six months froifi the date of the conviction or order. (C.P.R. 5.)

7. On an application for a certiorari to remove a judgment, convic
tion or order, the court or a judge may order such judgment, conviction 
or order to be quashed, without the actual issue of the writ of certiorari; 
and, if such person is in the custody under any warrant or other process 
issued on such judgment, conviction or order, the court or judge may, 
in granting such order for a writ of certiorari or to quash such judg
ment, conviction or order, at any time after said order is granted,
order him to be discharged from custody absolutely, or on his giving 
such security as the court or judge shall direct that if the said judg
ment, conviction or order is confirmed, or the application for a writ
of certiorari is dismissed, or the writ of certiorari is quashed, he will 
comply with the provisions of the judgment, conviction or order and 
pay the fine or penalty imposed, and in case of imprisonment without 
fine, that he will forthwith surrender himself into the same custody 
and undergo the remainder of his imprisonment, notwithstanding the 
lerm limited for his imprisonment shall have expired. If the recog
nizance shall be forfeited, a warrant for the apprehension of the 
defendant may lie granted by a judge, which shall authorize his arrest 
and imprisonment for the unexpired term. (N.8. 37.)
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Quo Warranto.

( # i

8. No information in the nature of a quo warranto except an ex-officio 
information shall lie granted without leave of the court or a judge, 
and unless at the time of application for such leave an affidavit be 
produced by which some person shall depose on oath that such applica
tion is made at his instance as relator; and such person shall be deemed 
to lie the relator in case an order shall lie made, and shall lie named 
as such relator in the information, unless the court shall otherwise 
—it*.

9. Every objection intended to lie made to the title of a defendant 
on an information in the nature of a quo warranto, shall lie specified in 
the notice of motion, ami no objection not so specified shall lie 
raised by the relator on the pleadings without the special leave of the 
court or a judge. (N.8. 49.)

10. The court or a judge may refuse the application for an informa
tion in the nature of a quo warranto, with or without costs, and in its 
discretion may, upon such notice as may be just, direct the costs to 
lie paid by the solicitor or other parties joining in the affidavits in 
support of the application, although he is not the proposed relator.

M..
11. A new relator may, by leave of the court or a judge, be sub

stituted for the one who first entered into the recognizance on special 
circumstances being shown. (N.8. 51.)

12. Where several applications for informations, in the nature of a 
quo warranto, have been made against several persons for the usurpa
tion of the same office, and all upon the same or like grounds of 
objection, the court or a judge may order such applications to be con 
solidated, and only one information to be filed in respect of all of them, 
or may order proceedings to be stayed upon all but one, until judgment 
lie given in that one;

Provided always that no order be made to consolidate or stay any 
proceedings against any defendant, unless he give an undertaking to 
disclaim, if judgment be given for the Crown upon the information 
which proceeds. (N.8. 52.)

IS. If the defendant, in an information in the nature of a quo 
warranto, does not intend to defend he may, to prevent judgment by 
default, file a disclaimer in the office of the registrar, and deliver a 
copy to the relator or his solicitor. Upon the disclaimer being filed 
judgment of ouster may lie Mitered, and the costs taxed as in judgment 
by default. (N.8. $.1.)

Mandamus.
■ * • *ib:. ••.»»

14. The notice of motion, in the ease of an application for a pre
rogative writ of mandamus, shnll be served upon evet-y person who shall 
appear to be interested or likely to be affected- by the proceedings. The
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court or a judge may direct notice to be given to any other peraou or 
persons, and adjourn the hearing for that purpose. (N.8. 55.)

15. Any person, whether he has been so served or not, who can 
make it appear to the court or judge that he is affected by the proceed 
ing for a writ of mandamus, may show cause against the application 
and shall be liable to costs in the discretion of the court or judge, if 
the order should lie made or the prosecutor obtain judgment. (N.8. 5(i.)

16. The order for a mandamus need not be served, but where served 
the cost of service of the order may be allowed in the discretion of 
the taxing officer, where the writ is not issued. (N.8. 57.)

17. The court or a judge may, if deemed proper, order that any 
writ of mandamus shall be peremptory in the first instance. (N.8. 60.)

18. Every writ of mandamus shall bear date on the day when it is 
issued. The writ may be made returnable forthwith, or time may lie 
allowed to return it. either with or without terms, as to the court or n 
judge shall think fit. (No. 61.)

19. Any person, by law compellable to make return to a writ of 
mandamus, shall make his return to the first writ. (N.8. 62.)

20. Where a point of law is raised in answer to a return, or any 
other pleading in mandamus, and there is no issue of fact to be de
cided, the court or a judge shall, on the argument of the point of law, 
give judgment for the successful party, without any motion for judg
ment being made or required. (N.8. 63.)

21. Where the applicant obtains judgment, he shall be entitled 
forthwith to a peremptory writ of mandamus to enforce the command 
contained in the original writ, and the judgment shall direct that a 
peremptory writ do issue. (N.8. 64.)

22. No action or proceeding shall be commenced or prosecuted against 
any person in respect of anything done in obedience to a writ of man
damus, issued by the court or any judge thereof. (N.8. 65.)

23. When it appears to the court or a judge that the respondent 
claims no right or interest in the subject matter of the application, or 
that his functions are merely ministerial, the return to the writ and 
all subsequent proceedings down to judgment shall still be made, and 
the proceedings be carried on in the name of the person to whom the 
writ is directed, and if the court or judge thinks fit so to order, may 
lie expressed to be made on behalf of the person really interested therein.

In that case the persons interested shall be permitted to frame the 
return, and conduct the subsequent proceedings at their own expense; 
and, if judgment is given for or against the applicant, it shall likewise 
be given against or for the persons on whose behalf the return is 
expressed to be made; and, if judgment is given them, they shall have 
the same remedies for enforcing it as the person to whom the writ is 
directed would have in other cases. (N.8. 66.)

24. Where, under the last preceding rule, the return to a writ of manda
mus is expressed to be made on behalf of some person other than the per-
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son to whom the writ is directed, the proceedings on the writ shall not 
abate by reason of the death, resignation or removal from office of that 
person, but they may be continued and carried on in his name; and 
if a peremptory writ is awarded, it shall be directed to the successor 
in office or right of that person. (N.8. G7.)

25. No order for the issuing of any writ of mandamus shall be 
granted, unless at the time of application an affidavit be produced, by 
which some person shall depose upon oath that such application is made 
at his instance as prosecutor, and if the writ tie granted the name of 
such person shall be indorsed on the writ as the person at whose instance 
it is granted. (N.8. 69.)

Pleadings in Quo Warranto.

26. When any information in the nature of a quo warranto has been 
filed, the defendant may plead to such information, within such time 
and in like manner us if the information were a statement of claim 
delivered in an action, and where the judgment is for the relator, 
judgment of ouster may be entered for him in all cases. (N.8. 94.)

27. The prosecutor, in answer to a plea that the defendant has held 
and executed the office or franchise for six years before the exhibiting 
of the information, may reply any forfeiture, surrender, or avoidance by 
the defendant within the said six years. (N.S. 95.)

Pleadings in Mandamus.

28. When any return is made to the first writ of mandamus, the 
applicant may plead to the return, within such time and in like manner 
us if the return were a statement of defence delivered in an action. 
(C.P.B. 27.)

Pleadings in Prohibition.

29. Where pleadings in prohibition are ordered, the pleadings and 
subsequent proceedings, including judgment and assessment of damages 
(if any) shall be, as nearly as may be, the same us in an ordinary action 
for damages. (N.8. 57.)

Judgment by Default.

30. In case no statement of defence or other pleading shall be 
entered within the time limited, the opposite party may file a note of 
such default, in the proper office, after the expiration of the time 
limited, upon filing an affidavit showing such default, unless an order 
of the court or a judge extending such time shall have been obtained 
and served, in which case such note shall not be filed until after the 
expiration of the time granted by such order, and after the filing of 
such note, the party in default shall not, without leave of the court or
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a judge, file any further pleading ; bet the party entering such note 
may make an application ex parle to the court or a judge for such 
judgment as he may deem himself entitled to. (C.P.R. 29.)

Habeas Corpus.

31. If a writ of Italiens corpus Ik* disolieyed by the person to whom 
it is directed, application may la» made to the court or a judge, on an 
aftidavit of service anil of such disoLeilienee for an Machinent for 
contempt. (C.P.R. 30.)

32. The return of the writ of habeas corpus shnl outaiu a copy of
all the causes of the prisoner’s detention indorsed the writ, or on a
separate schedule annexed to it. (C.P.R. 31.)

33. The return may lie amended, or anothe substituted for it, by 
leave of the court or a judge. (C.P.R. 31.)

34. When a return to the writ of habeas corpus.is made, the return 
shall first be made and motion tljen made for discharging or remanding 
tlie prisoner, or amending or quashing the return. (C.P.R. 33.)

35. On the argument of a motion for a writ of habeas corpus, the 
court or a judge may, in their or his discretion, direct an order to lie 
drawn up for the prisoner’s discharge, instead of waiting for the return 
of tin» writ, which order shall be sufficient warrant for any gaoler or 
constable, or other person, for his discharge. (C.P.R. 34.)

General.

36. Application for a prerogative writ of mandamus, for a writ of 
certiorari, or order to quash proceedings without the actual issue of 
the writ, for a Writ of habeas corpus, for prohibition, or for an informa
tion in the nature of a i/ao warranto, may lie made either to a judge 
in chambers or in court, or to the court on banc. The court or a judge 
may, if it lie deemed proper, grant ex parte an order for the immediate 
issue of a writ of hnlieas corpus. (C.P.R. 35.)

37. Any writ may be served, according to the rules relating to the 
service of writs of summons, under the rules of the Supreme Court.
(CM i

38. It shall not lie necessary to serve the original of any writ, judg
ment, order or other proceeding, but the party served with a copy 
thereof shall be entitled to inspect the original at the time of service, 
if he so demand. (C.P.R. 37.)

39. All proceedings under these rules shall be entitled in the Supreme 
Court and shall tie styled in the matter to which they relate, so as to 
show the name of the applicant as informant, relator, plaintiff, private 
prosecutor, or otherwise, according to the nature of the case and the 
name of the defendant, respondent or party against whom the application 
is made. (C.P.R. 38.)
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40. In all proceedings under these rules the costs shall lie in the 

discretion of the court or judge, who shall have full power to order 
cither the applicant or the party against whom the application is made, 
or any other party to the proceedings, to pay such costs, or any part 
thereof, according to the result. (C.P.R. .‘19.)

41. The prom'dings for attachment for contempt, for diaoltediencc 
of any writ, judgment, or outer issued or made under these rules, shall 
conform as nearly as may lie to proceedings for contempt for dis- 
oliedience of any writ, judgment or order in a civil action. (C.P.R. 40.)

42. When a cause or matter is at issue the plaintiff, informant, 
relator or private prosecutor, as the ease may lie, may, on notice of 
motion, apply to a judge in chambers to set the same down for hearing 
or trial, whereupon such judge may set it down uvcordingly at such 
time ami place as he may deem advisable.

43. If the plaintiff, informant, relator or private prosecutor does 
not make such application within two months after the cause or matter 
is so at issue, the defendant or respondent may, on like notice, apply 
to a judge in chambers to set the cause or matter down for healing 
or trial, or he may give notice of motion dismissing the cause or matter 
with costs. Upon such application the judge may, if the motion is to 
scl the cause or matter down for heuring, set it down accordingly, 
or if the motion is to dismiss the cause or matter, make such order anil 
on sncli terms as he may deem just.

Application of llulm of Supreme Court.

44. The following rules and orders of the Supreme Court with respect 
lo civil actions and proceedings in such court shall, as far as applicable, 
apply to all proceedings in relation to Crown matters, ami wherever 
by ai.y of such rules, it is provided that any act shall be done by, or 
proceeding held by, or before the local registrar, such act shall lie done 
by, or proceeding held by, or before the registrar:

Order V.......................................
Kill.- 7.1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Order XI, except rules 147, 152

and 168 .............................
Order XII, except rule 172----
Order XIII, rules 176, 177, 178,

17!' an.I ISO .........................
Order XIV.................................
Order XVI..........1.....................
Order XVII...............................
Order XXI.................................
Order XXII..............................

(Service of other proceedings)
( Const it ut ion a 1 quest ions )

(Pleading generally)
(Statement of claim)

(Defence and counterclaim)
(Reply and close of pleadings) 
(Matters arising pending the action) 
(Raising points of law or) 
(Amendment)
( Discovery of documents)
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Order XXIII, except rule» 281
and 305............................... (Examination for discovery)

Order XXIV............................  (Admissions)
Order XXVI............................ (H|>ecial case)
Order XXVII, except rule 355. (Trial)
Order XXVIII......................... ( Evidence)
Order XXX.............................. (Affidavits and depositions)
Order XXX11........................... (Judgments and entry of judgment)
Order XXXIIÎ........................  (Execution)
Order XXXIV...........................  (Discovery in aid of execution)
Order XL.................................. (Interpleader)
Order XL11.............................. ( Motions and applications)
Order XL111.............................. (Applications in chandlers generally)
Order XLIV............................. (Court en banc)
Order XLV, except rule 691... (Sittings and vacation)
Order XLVI............................. (Time)
Order XLVII, except rules 721,

724, 725, 726 and 727.... (Taxation and tariff of costs)
Order XLVIII......................... (Service of orders, etc.)
Order XLIX............................. (Noncompliance and irregularities)

45. The fees, taxable to the registrar for services on the Crown 
practice side of the court, shall lie the fees specified in items 32 to 40 
of schedule 2 of the tariff and where no fees are specified by such items 
such fees as are taxable to the local registrar under the tariff for 
similar services, except when the service is performed in connection with 
the court en bane, when the fees taxable shall lie those taxable to tin- 
registrar. (As amended July 15, 1912—Sasic. Gazette, July 19, 1912.)

46. Where no other provision is made by these rules, the procedure 
and practice shall, as far as may be, be regulated by the Crown office 
rules for the time being in force in England.

Forms.

47. The forms for the time being in use in England under the said 
Crown office rules where applicable, and where not applicable, forms 
of the like character, as near as may be, shall be used in all proceedings 
except where otherwise ordered by these rules. (C.P.R. 42.)

48. These rules may be cited as “The Crown Practice Rules.”
Saskatchewan Unies as to car.es staled by justices]—Separate rules

under this head are included in the Saskatchewan Consolidated Rules 
1911. These are in force from 1 January, 1912, as follows :—

1. An application to a justice of the peace to state and sign a case, 
under said sec. 761, shall be in writing, and be delivered to such justice 
or left with some person for him at his place of abode, within seven 
clear days from the date of the proceeding questioned.
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2. Within one calendar month after such application has been so de
livered or left for him, the justice shall state and sign and deliver to 
the appellant a case setting forth:

(a) The substance of the information or complaint;
(b) The names of the prosecutor (or complainant) and defendant;
(c) The date of the proceeding questioned ;
(d) The facts of the case;
(e) The conviction, order, determination or other proceeding 

questioned ;
(f) The grounds on which the same is questioned, which must 1»c 

confined to the grounds raised at the trial ;
(g) The grounds upon which the justice supports the proceeding 

questioned, if the justice sees fit to state any.
8. The justice shall not deliver said case until after the appellant 

may apply to the court en banc for a rule as provided by sec. 764 of 
the Code.

fa) Or the appellant may in such event apply to a judge sitting in 
chambers, upon affidavit of the facts, for a summons calling 
upon the justice and the respondent to show cause why such 
case should not lie stated ; and the judge in chambers may, on 
the return thereof, make such order, with or without payment 
of costs, as to him seems meet; and the justice being served 
with such order shall, if ordered to do so, state a ease upon 
the appellant entering into such recognizance and paying the 
fees to the justice, as provided in said sec. 762.

5. Within ten days after the receipt by the appellant of a case 
stated by a justice, he shall file or cause it to l»e filed with the registrar 
of the Supreme Court en banc.

6. Upon sufficient cause for the delay being shown, the court or 
judge, as the case may be, may hear and determine the matter, although 
the case was not filed within said ten days.

7. The appellant shall state, in the notice of appeal given to the 
other party, to the proceeding ns required by sub-sec. 2 of sec. 761 of 
the Code, as amended hv chap. 9 of 8 and 9 Edward VII (1919), whether 
I lie appeal is to the court en bone or to a judge in chambers, and if 
to the court en banc the date of the sittings of such court at which it 
will be heard.

8. When the case stated has been delivered to the registrar for hear
ing by the court en banc,.the same shall be heard at the next sittings 
of such court, which shall sit no sooner than fourteen days after the 
delivery of the case stated to the registrar, and the appellant shall give 
to the respondent ten days’ notice in writing of the time and place of 
hearing the appeal.

9. When the case has been delivered to the registrar for hearing 
bv a judge in chambers, the appellant shall, within five days after such 
delivery, apply to the judge in chambers to fix a time and place for
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the hearing of the appeal, and (ho judge shall thereupon appoint a time 
and ]ila<‘(‘ for such hearing, and n copy of such appointment shall he 
served upon the opposite party, or as the judge may direct :

Provided that if such application lie not made within said period 
of five days, the judge may, upon sufficient cause for the delay lining 
shown, fix such time and place, notwithstanding that said period may 
have elapsed.

10. If the court or a judge order the case to he sent hack for 
amendment, the same shall he forthwith amended by the justice, in 
accordance with any directions given by the court or a judge, and 
transmitted when amended by the registrar.

11. An order of a judge, hv whom a case stated has l>cen heard, 
shall have the same effect as an order made by the court under sec. 
765 of the Code, and the provisions of sec. 767 of the Code shall apply, 
where the decision is that of a judge, in the same way as in case of a 
decision by the court, and any order of the judge may 1>e enforced 
by process issued out of the court.

12. In so far us these rules do not expressly make provision, when
ever a case stated is brought lie fore a judge ns lie rein lief ore provided, 
the provisions of secs. 761 to 767. both inclusive, and of any amendments 
and additions thereto ns to such a case when before the court shall, 
mutatis mutandis, lie applicable to the proceedings on a case liefore the 
judge.

13. A justice before, or immediately after, delivering a case stated 
to the appellant shall transmit the recognizance to the registrar.

14. Slight deviation from strict compliance With these rules sl,; H 
not invalidate any proceeding or thing, if the court or judge sees fit 
to allow the same, either with or without requiring the same to be 
corrected.

Saskatchewan rules for conveyance of prisoners under sentence to 
pools]—The three following rules apply in Saskatchewan under the 
Consolidated Rules of 1911 in force 1 January, 1912.

1. Whenever a person is sentenced to imprisonment in a common gaol 
in the Province of Saskatchewan, by any court in such province, tin- 
sheriff or deputy sheriff of any judicial district in such province, or any 
bailiff, constable or other officer, or other officer or other person by 
his direction, or by the direction of the court may, if no form of 
warrant is provided by the Criminal Code therefor, convey to the gaol 
named in the sentence any convict sentenced to be imprisoned therein, 
and shall deliver him to the keeper thereof, without any further war
rant than a copy of the sentence taken from the minutes of the court 
before Which the convict was tried, and certified by a judge or the 
local registrar or clerk or acting local registrar or clerk of such court.

2. The aforegoing shall also apply where, according to the sentence 
imposed upon the convict, he is made liable to the punishment of death 
or whipping, or any other punishment.
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3. The keeejier of the common gaol mentioned in tiuv.h certified copy 
of Hcntence in authorized, and hereby required, to receive the convict 
mentioned in huc.1i certified copy of sentence into his custody in the said 
gaol, and lie and the sheriff of the judicial district in which such gaol 
is situated, and nil other persons and authorities whose duty it ia to 
do so, are hereby authorized and required to carry out and execute 
the sentence mentioned in such certified copy of sentence, according 
to its tenor and effect.

Nom Scotia Crown Huh a]—See Appendix to N.8. Laws, 1891.

Oeuvrai.

I iirlsdleflou of eotirfs generally.

577. Unless otherwise specially provided in this Act, every 
court of criminal jurisdiction in any province is competent to 
try any crime or offence within the jurisdiction of such court to 
try. wherever committed within the province, if the accused is 
found or apprehended or is in custody within the jurisdiction 
of such niurt or if he has Ixxm committed for trial to such court 
or ordered to lx; tried lx-forc such court, or before any other 
court, the jurisdiction of which has by lawful authority boon 
iransferred to such first mentioned court under any Act for the 
time being in force.

Origin]—Code of 1892, sec. 640.
Trial jurisdiction of criminal courts]—8o long as the offence was 

committed in the some province, a court of criminal jurisdiction in that 
province may try the charge if the offence was committed in the county 
or district forming the territorial limit of the court’s jurisdiction, or 
if the accused was found or apprehended within such territorial juris
diction ; but see. 577 does not authorize the trial by one county tribunal 
of an offence wholly committed in another county by persons resident 
in that other county and who were not found or apprehended in the 
first county, but were brought there from their own county by process 
wrongly based upon nn assumption that they had committed an offence 
in the county from which the process issued. R. v. O’Gorman, 18 O.L.H. 
427, 1.3 O.W.R. 1189, 12 Can. Cr. Cas. 230; R. v. Roy, 14 Can. Cr. Cas. 
m (Que.); R. v. Lynn (No. 1), 3 Rash. L.R. 339, 17 Can. Cr. Cas. 
334, 15 W.L.R. 3.36; R. v. Lynn (No. 2), 4 Bask. L.B. 324, 19 Can. Cr. 
Cat. 129.

Tf the accused were brought from his own county to another and 
there committed for trial, it would seem that such committal must be 
based on the assumption that it will he proved that the crime was com
mitted in the latter county, the accused not having been apprehended
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there no ns to give jurisdiction under that head, and if it turns out at 
a hearing forced upon the defendant that the whole affair occurred in 
the county from which he was brought, and that if the true facts had 
been disclosed he would not have been taken from that county to 
answer a charge elsewhere, the foundation for the jurisdiction of a 
county tribunal in the county to which he was taken has failed, and 
the fact of his being temporarily in custody within the jurisdiction of 
the court will not establish jurisdiction of that court under such cir
cumstances. See R. v. O’Gorman, 18 O.L.R. 427, 15 Can. Or. Gas. 173.

Facilities are afforded by the Code for the transfer of preliminary 
enquiry proceedings to the place of the offence if begun in another 
place or county (Code sec., 665) ; the justice's jurisdiction under sec. 
653 seems as well founded on the presence of the accused within his 
territorial jurisdiction where the offence was committed in another 
magistrate’s territory in the same province as it would be on the fact 
of a crime Iwing committed within his territorial jurisdiction by a 
person who had decamped to another place. The provision of sec. 653 
is explicit in stating a justice’s power to issue process for the purpose 
of a preliminary inquiry in “ any of ” the cases mentioned in sub secs, 
(a), (b), (c) and (d) of that section. The justice before whom the 
accused is properly brought because it turned out that he was, as sus
pected, within the limits of the territorial jurisdiction of the justice 
issuing the process, may hold the preliminary inquiry (Code sec. 668); 
but at “ any stage of the inquiry " he may, after hearing both sides, 
order that the accused be taken before a justice of the place where 
the offence was committed, i.e., the place of the alleged offence. Code 
sec. 665. This latter provision is not a compulsory one, but optional. 
R. v. Burke (I960), 5 Can. Cr. Gas. 29.

The arrest and committal for trial in the one county or district is 
enough to confer jurisdiction on the local trial court proceeding with 
the trial upon such committal, although the offence was committed in 
another judicial district of the same province. R. v. McKeown, 20 
GM (V Qhfc m V" : R. v (ISIS) IS OUI IM, 27 Om.
Cr. Cas. 327, 328; appeal quashed, R. v. Sinclair, 38 O.L.R. 149, 11 
O.W.N. 131.

The general policy of the common law was that a person accused of 
an offence should be tried in the county where the offence was com
mitted ; but sec. 577 of the Code makes a change in that respect, leaving 
it for the accused to apply to change the venue; R. v. Sinclair, 36 O.L.R. 
510, supra; re Seeley, 41 S.C.R. 5, 14 Can. Cr. Cas. 270; or to transfer 
the preliminary inquiry under sec. 665.

If the accused has been committed in one judicial district for trial 
by jury, and because of there being no gaol in that district, he is 
regularly taken to the gaol of an adjoining district to await his trial,- 
he may elect a speedy trial without a jury before the district judges 
criminal court of the district in which the gaol is situate, although 
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there in no pretense either that the offence wuh committed in that, dis
trict or that the accused was arrested there. R. v. Harrison, 11918]
1 W.W.R. 12, 29 Can. Cr. Cas. 159, 10 Kask. L.R. 436; R. v. Lynn, 19 
Can. Cr. Cas. 129; R. v. Tetrault, 17 Can. Cr. Cas. 259.

An exceptional class of cases is that where the accused has been 
" ordered to be tried before " the court of district in which he was not 
resident and in which he was not found or apprehended, and in which 
it is not claimed that the offence was there committed. Huch order is 
commonly termed an order for change of venue, and depends upon 
special circumstances rendering a fair trial improbable at the place 
where it would ordinarily l»e held, in the event which happened, that is to 
say, whether it was, on the one hand, a committal for trial in the 
county where the accused was found or apprehended, or was already in 
custody for some other offence, or, on the other hand, a committal in 
the district of the offence regardless of the place of arrest. As to such 
change of venue see (’ode sec. 884; R. v. Stauffer, 4 Sask. L.H. 284, 19 
Can. Cr. Cas. 205.

There is a special jurisdiction under sec. 584 to remove possible 
difficulties as to offences at or near boundaries between local juris
dictions or committed in transit, and under secs. 585-588 as to un
organized or remote districts.

Territorial jurisdiction in eases of misappropriation and failure to 
account]-—As against an employee receiving money for a company and 
hound to promptly pay same over to a fellow employee, the omission 
to account at the particular time when it was his duty to account, and a 
failure to account at any subsequent time makes out a prima facie 
case of theft, where he had omitted to make the usual entry or issue the 
usual voucher for the payment. R. v. Martin (1912) 2 W.W.R. 602 
(Alta.).

The theft may l>e prosecuted in the jurisdiction in which there was 
a refusal to account by denying the receipt of the money where such 
denial evidences an intention to fraudulently convert, although in the 
ordinary course the moneys which the accused employee received in the 
regular course and issued vouchers for, would lie accounted for in 
another jurisdiction. R. v. Martin (1912) 2 W.W.R. 602 (Alta.), 
citing R. v. Rogers, 14 Cox C.C. 22; R. v. Murdock, 5 Cox C.C. 360; 
It. v. Taylor, 3 B. 4k P. 596; R. v. Burdett, 4 R. 4k Aid. 95.

Submission to the jurisdiction1—Where the objection is one of want 
of jurisdiction over the person but the magistrate has jurisdiction to 
deal with the subject-matter of the charge and under ordinary and 
regular procedure would have jurisdiction over the person of the 
accused, the latter can waive compliance with the omitted conditions 
and submit himself to the jurisdiction. R. v. Miller (1913) 25 W.L.R. 
296 (Alta.) ; Giroux v. The King, (1917) 56 8.C.R. 63, 29 Can. Cr. Cas. 
258; Giroux v. The King, 26 Que. K.B. 323, affirmed.
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Heading to the charge Iiefore the magistrate holding a summary 
trial without taking objection that the accused wag illegally arrested 
without a warrant has lieen held to l>e a waiver of the objection. Ki 
Paul (No. 2) 20 Can. Cr. Cas. 167 (Alta.) ; R. v. Davis, I W.W.tt. 1, 22 
W.L.R. 837, 20 Can. Cr. Cas. 293 (Alta.) ; R. v. Miller, 25 Can. Cr. Can. 
151 (Alta.); R. v. Pudwell, 10 W.W.R. 205. A dictum of Hyndman, J., 
in the latter vase that the objection if raised would not have affected 
the jurisdiction of the magistrate is opposed to the decisions in the 
other cases alxive referred to; but see R. v. Hurst, 7 W.W.R. 994, 23 
Can. Cr. Cas. 389, 30 W.L.R. 176 (Alta.) and re Paul (No. 1) 20 Can. 
Cr. Caa. 160.

Ife facto magistrate)—Although a de facto magistrate may not be 
quulitied for ap|>oiutmcut to such office, the legality of his appointment 
cannot lie inquired into on a motion to quash a conviction made by 
him in the territorial jurisdiction for which lie assumes to exercise 
judicial functions, tt. v. Cyr |1917] 2 W.W.R. 1185 (Alta.), citing 
O'Neill v. Atty-Gen. of Canada, 1 Can. Cr. Cas. at 311 and 23 Cyc. 
619; R. v. Cyr [1917] 3 W.W.R. 849, 29 Can. Cr. Cas. 77 (Alta.), affirm
ing 2 W.W.tt. 1185.

Offence committed entirely in one province not triable in another) 
See sec. 888.

Exception an to newspaper libel prosecutions)—See ('ode see. 888.
Single judge sitting for the court] Be—. 577 and 580 contemplate 

trials by a single judge sitting ns a court. It. v. Burgess, 23 Can. Cr. 
Cas. 424 at 431 (N.8.).

Jurisdiction only in cuse of illness or absence of another judge | 
The provincial law constituting the court may in some cases give a 
junior judge jurisdiction only in the event of the actual absence of the 
senior judge from the trial, or from the particular territorial jurisdic 
tion. Whether it is the one or the other will depend upon the form of 
the statute. A commission under a statute of the province of Quebec 
(R.8. Que. article 3262 (a), 5. Geo. V (Que.), eh. 52, sec. 3), cm 
powered another judge to hold the court of sessions of the peace “ in 
case of the absence or inability to act of one or more of the judges of 
the court of sessions of the Peace ” of a particular district, anil it was 
held that he had jurisdiction if he began the trial in which the senior 
judge of sessions did not desire to sit, at a time when the latter was 
absent from the court room, and that his jurisdiction was not dis 
placed by the casual appearance of the senior judge in the court room 
where there was no intention of intervening in the trial which it had 
been arranged between them should be held by the substitute judge. 
Brunet v. The King (1918), 67 8.C.R. 83, 30 Can. Cr. Cas. 16; and see 
cr parte Cormier, 17 Can. Cr. Cas. 179; R. v. Perkin, 7 Q.B. 165; Byrne 
v. Arnold, 24 N.B.R. 161; Ashbury v. Ellis [1893] A.C. 339. A state 
ment of the absence on the record even of a court of record would 
probably not lie conclusive. Brunet v. The King (1918), 57 N.C.R.
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83, 3U Can. Cr. Cas. 16, 23; Mayor of lxmdon v. Cox, L.H. 2 H.L. 239, 
262; Falkingham v. Victorian Ry. Commissioner | 1900] A.C. 452.

Juvenile Courts]—Where Juvenile Courts have been established under 
the Juvenile Delinquents Act, Can., 1908, ch. 40, as amended by 1912, 
eh. 30 and 1914, ch. 39, its provisions will control as to trials of children 
under sixteen years of age.

Supreme Court of Alberta]—The Supreme Court of Allierta has all 
the general jurisdiction of the former English courts of common law 
and equity of general jurisdiction. It consequently possesses the 
extraordinary jurisdiction of the former English court of King's 
Bench. B. v. Hung (lee, (1913) 4 W.W.K. 1133, 1134, 21 Can. Cr. Cas. 
411, 24 W.L.B. 862 (Alta.).

N.W.T. Act in Alberta and Saskatchewan]—Under see. 9 of the Code, 
the application of the Code in Alberta and Saskatchewan is in effect 
made subject to the condition that if anything in the Code l>o incon
sistent with anything in the North-West Territories Act the latter is 
to prevail. R. v. Murray and Mahoney (1915) 9 W.W.tt. 804, 33 
W.L.B. 148.

The North-West Territories Act, R.S.C. 1906, ch. 62, is a consolida
tion of the former N.W.T. Act as amended in 1905, contemporaneously 
with the Alberta Act and the Saskatchewan Act, whereby the two 
provinces of All»erta and Saskatchewan were constituted out of terri
tory forming part of the then North-West Territories. R. v. Dickey, 
9 W.W.R. 142 (Alta.).

The operation of this new N.W.T. Act of 1906 was expressly re
stricted as of necessity to the residue of the Territories. Being Domin
ion legislation it could, in any case, have no effect in the newly consti
tuted provinces except so far as it deals with subjects over which the 
Parliament of Canada has jurisdiction. R. v. Dickey, 9 W.W.R. 142, 
144 (Alta.).

The N.W.T. Act (Can.) as it stood immediately prior to the amend
ment of 1905 [Can.] (see Allierta Office Consolidation, 1915, of N.W.T. 
Ordinances, with which is printed the N.W.T. Act ns of the time men 
tioned) was continued in force in Alberta to the extent to which the 
Allierta Act (Can. Htat. 1905, ch. 3; B.8.C. 1906, ch. 3, sec. 16) was 
not inconsistent with it, subject to the respective jurisdictions of the 
Federal Parliament and the provincial legislature over the several 
subject matters embraced in the N.W.T. Act, R. v. Dickey, 9 W.W.R. 
142, 145 (Alta.).

1 erlnlii persons nof to try ease under s. 561.

578. No person who is a master, or the father, soil or brother 
of a master in the particular manufacture, trade or business, in 
or in connection with which any offence under sec. 501 is charged 
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lo have lievn committed, shall act as a magistrate or justice, in 
ail)’ case of complaint or information under that section, or as a 
member of any court for hearing any appeal in any such case.

Origin]—R.H.C. 1886, eh. 173, «ec. 12.

Intimidation in labour strikes, etc.)—Sec. 501 relates to the offence 
of intimidation, including violence and threats in labour strikes, ami 
watching and besetting for purposes of intimidation.

Blackmail, threats and intimidation]—See secs. 216 (k), 265, 332, 
450, 451, 452, 453, 454, 501, 516, 538, 578, 748.

Indictable Offences.

Questions raised at trial mu) he reserved for decision.

570 Any judge or other |s'rson presiding at the sittings of 
a court at which any person is tried for an indictable offence 
under this Act, whether he is the judge of such court or is 
appointed by commission or otherwise to hold such sittings, 
may reserve the giving of his final decision on questions raised 
at the trial ; and his decision, whenever given, shall be considered 
as if given at the time of the trial.

Origin]—Code of 1892, sec. 753; R.8.C. 1886, eh. 174, sec. 269.
Postponing decision]—This section is to cnnble the trial judge to 

give his decision although the court, such as a court of assize, may lie 
a temporary one held under commission anil the session may have been 
concluded.

Jurisdiction of superior courts.

580. Every superior court of criminal jurisdiction and even 
judge of such court sitting as a court for the trial of criminal 
causes, and every court of over and terminer and general gaol 
delivery has jiower to try any indictable offence.

Origin]—Sec. 5.18, Code of 1892.
.Jurisdiction generallyj—Nee note to see. 577.
Superior court of criminal jurisdiction]- Hee definition in Code sec. 

2 (35).
Criminal courts in Ontario]—The Judicature Act, R.8.O. 1914, ch. 

56, sec. 120, declares that its provisions are not to affect the power to 
issue commissions for the discharge of criminal business on circuit or 
otherwise, or the authority of a judge or retired judge of any of the 
superior courts, or a judge of a county court, or one of His Majesty's 
counsel learned in the law, to preside without any commission at any
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Hitting» for the trial of criminal matters and proceedings. It provides 
that such judge or counsel when so presiding with or without a com
mission shall be deemed to constitute the court. This enables a judge 
or King's counsel to be assigned to hold a sittings for trial on request 
from the government authorities without awaiting a formal commission. 
The services of another judge being usually available, it is not often 
necessary to ask a King's counsel to preside.

Ontario court* and practice] —See secs. 599-601.
Certiorari to remove case from Sessions Court]—Where difficult ques

tions of law are shown to be involved, an indictment may, in Ontario, 
l>e removed into the Provincial Supreme Court from the Court of 
General Sessions, by ocrtiorari. R. v. Toronto Railway Co. (1904) 4 
O.L.R. 277; 5 O.W.R. 621.

Option for trial without jury In trade conspiracy cases.

581. Where an imlietment is found against anv |H*rson for 
any of the offences mentioned in see. 408, the defendant or pcr- 
son accused shall have the option to lie tried before the judge 
presiding at the court at which the indictment is found, or the 
judge presiding at any subsequent sitting of such court, or at any 
court where the indictment comes on for trial, without the inter
vention of a jury : and in the event of such option being exercised 
the proceedings subsequent thereto shall lie regulated in so far as 
may be ** able by Part XVIII.

Origin]—52 Viet., Can., ch. 41, see. 4.
Option for trial without jury]— The proceedings are to be regulated 

in so far as may be applicable by Part XVIII, which is the Speedy 
Trials Act. The procedure of the latter will apply pro tanto, although 
the trial may take place before a tribunal which is not within the 
Speedy Trials clauses, Part XVIII, of the Code.

Special provision for appeal]-— An appeal upon all issues of law and 
fact shall lie from any conviction by the judge without the intervention 
of a jury for any offence mentioned in sec. 498 to the court of appeal 
in the province where such conviction is made; and the evidence taken 
upon the trial shall form part of the record in appeal, and, for that 
purpose, the court before which the case is tried shall take note of the 
evidence, and of all legal objections thereto. Code sec. 1012.

Trade conspiracies and combinations]—See Code sec. 2 (38), 496-503, 
581, 590, 1012; Conciliation and Labour Act, R.S.C. 1906, ch. 96; Com
bines Investigation Act, Can. 1910, ch. 9; Industrial Disputes Investiga
tion Act, 1907, Can., ch. 20, as amended 1910, Can., ch. 29; the Depart
ment of Labour Act, 1909, Can., ch. 22.
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.1 iirindlotion ol* sessions ami <rrla?n of her courts.

582. Every court of general or quarter sessions of the jaune, 
when presided over h\ a superior court judge, or a county or 
district court judge, or in the cities of Montreal and Quebec 
by a recorder or judge of the sessions of the peace, and in the 
province of New Brunswick every county court judge has power 
lo try any imjictahle offence except as hereinafter provided.

Origin]—See. 539, Code of 1892.
Written opinions on disposal of ruses not required]—There is no 

law compelling judges of the sessions to present in writing the reasons 
for their decisions at the time of their delivery. R. v. Jacobs (1917), 
26 Que. K.B. 382. An appellate court may, therefore, take cognizance 
of the notes of judgment handed out by the sessions judge a consider 
able time after the judgment was pronounced. R. v. Jacobs, supra.

fleneral Sessions in Ontario]- The General Sessions Act, R.N.O. 1914, 
ch. 60, sec. 3, enacts as to Ontario that the courts of general sessions 
of the peace shall have jurisdiction to try “ all criminal offences except 
homicide and the offences mentioned in sec. 583 of the Criminal Code.” 
The sessions at Toronto and Hamilton, for the counties of York and 
Wentworth respectively, arc held in March, May, September and Decern 
her; in other counties in June and Deceml>er; and in provisional judicial 
districts at the same time as the district courts trying civil cases, the 
same judge presiding over both. The judge of the county or district 
court, as the case may be, or in case of his death, illness, or absence, 
or at his request, the junior or deputy judge shall be the chairman 
of the court and shall preside at the sittings thereof. R.fl.O. 1914, 
ch. 60, sec. 7. And where a judge is present it shall not be “ necessary," 
in order to constitute the court, that an associate or other justice of the 
peace should be present. R.8.O. 1914, eh. 60, sec. 8. In practice these 
courts are held by the chairman alone as regards the criminal trials 
jurisdiction. The office of justice of the peace and the Court of 
General Sessions, or Court of General Quarter Sessions, as it was 
formerly called, were in existence in Upper Canada before the meeting 
of the first Parliament of the Province of Upper Canada, that, is, prior 
to September 17th, 1792. On the 29th May, 1801, the statute, 41 
George III, ch. 6, was passed. It recited that doubts had arisen with 
respect to the authority under which the Courts of General Quarter 
Sessions of the Peace, the District Courts, the Surrogate Courts and 
the Courts of Request had been created and were then holden in the 
several districts of the province, and also the authority under which 
commissions of the Peace, commissions of Assize and Nisi Prius, com
missions of Oyer and Terminer, commissions to sheriffs and other 
persons concerned in the administration of justice had been issued in 
and for the said districts respectively, and then proceeds to enact : '* That
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tlie authority under which the said court» and commissions had been 
erected, holden and issued, and also all matters and things done by 
virtue of the same are, so far as relates to the authority under which 
the same have been so erected, holden, issued and done, good and valid 
to all intents and purposes whatsoever, and that the provisions of the 
Acts of the Legislature of the province respecting the said courts and 
commissions, or any of them, are hereby declared to extend and to be 
in force, except as hereinafter mentioned, in each and every the said 
districts respectively." This enactment, so far as it relates to the 
authority under which commissions hod been issued and the courts of 
General Quarter .Sessions of the Peace had been held, was embodied in 
I lie Consolidated Statutes of Upper Canada, ch. 17, sec. 1, and has been 
repeated in the various Revised Statutes of Ontario. R. v. Malloy, 4 
Can. Cr. Cas. 116, 119 (Ont.).

The records of the general sessions courts in Ontario counties are 
public records and open to inspection. Attorney-General v. Scully, - 
O.L.R. 315, 0 Can. Cr. Cas. 167; R. v. Scully, 5 Can. Cr. Cas. 1 (Ont.).

It shall not be necessary for any court of general sessions in the 
province of Ontario to deliver the gaol of all prisoners who are confined 
upon charges of theft, but the court may leave any such cases to be 
tried at the next court of oyer and terminer and general gaol delivery, 
if, by reason of the difficulty or importance of the case, or for any other 
cause, it appears to it proi»er so to do. Code sec. 601.

County Court Judge's Criminal Court]—-See Code sec. 823, applying 
the same limits of jurisdiction to the County (or District) Court 
Judge’s Criminal Court.

New Brunswick]—County courts in New Brunswick are not courts of 
oyer and terminer and general gaol delivery, as the circuits of the 
Supreme Court are. Criminal jurisdiction is given to the county courts 
by statute, but nothing is said to the effect that they are courts of 
general gaol delivery. R. w Wright. 2 Can. Cr. Cas. 88 (N.B.).

Juvenile Courts]—Where Juvenile courts have been established under 
the Juvenile Delinquents Act, Can., 1908, ch. 40, as amended by 1912, 
ch. 30 and 1914, ch. 39, its provisions will control as to trials of chil
dren under sixteen years of age. Bee note to Code sec. 821.

Officials with special power in Quebec]—Ree sec. 604.

exceptions.
583. No court mentioned in the last preceding section lias 

power to try any offence under sections,—
(n) 74, treason: 76, accessories after the fact to treason: 

«7. 78 and 70. treasonable offences: 80, assaults on 
the King: 81. inciting to mutiny; 85, unlawfully 
obtaining and communicating official information; 
86, communicating information acquired in office;or, 
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(ft) 129, administering, taking or procuring the taking of 
oath* to commit certain crimen; 130, administering, 
taking or proemring the taking of other uni; wful 
oatha; 134, seditious offences; 135, libels on foreign 
sovereigns; 136, spreading false news; or,

(e) 137 to 140 inclusive, piracy; or,
(d) 156, judicial, eh'., corruption; 167, corruption of otli-

eers employed in prosecuting offenders; 168, frauds 
upon the government: 160, breach of trust by a pub
lic officer; 161, municipal corruption; 162 («) selling 
offices; or.

(e) 263, murder; 264. attempt to murder; 265, threat to
murder; 266, conspiracy to murder; 267, accessory 
after the fact to murder; 268, manslaughter; or.

(/) 299, ra|ie; 300, attempt to commit rape; or,
(y) 317 to 334, defamatory libel; or,
(ft) 498, combination in restraint of trade; or,
(i) conspiring or attempting to commit, or lieing accessory

after the fact to any of the offences in this section 
before mentioned; or,

(j) any indictment for bribery or undue influence, |alrsona-
tion or other corrupt practice under the Dominion 
Elections Act.

Origin]— See. 540, Coile of 1892; 57-58 Viet., Cam, ch. 57, sec. 1; 
62-63 Viet., Can., ch. 46, see. 3; 8-9 Edw. VII, Can., ch. 9, sec. 2.

ManaUtngMer excepted]—By the amendment of 1909, 8-9 Edw. VII. 
ch. 9, manslaughter was excepted os well as murder, and the necessary 
alteration made in sub-sec. (e), supra.

Specinl Jurisdiction.

Itii water between jurisdictions.—Near boundary between jurisdic
tions.—In respect to mall or vehicle or vessel passing through 
several jurisdictions.

584. For the purjioscs of this Act,—
(a) where the offence is committed in or upon any water, 

tidal or other, or upon any bridge, between two or 
more magisterial jurisdictions, such offence may be 
considered as having been committed in either of 
such jurisdictions;
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(6) where the offence is committed on the boundary of two 
or more magisterial jurisdictions, or within the dis
tance of five hundred yards from any such boundary, 
or is begun within one magisterial jurisdiction and 
completed within another, such offence may be con
sidered as having been committed in any one of such 
jurisdictions ;

(c) where the offence is committed on or in respect to a 
mail, or a person conveying a post letter hag, post 
letter or anything sent by post, or on any person, or 
in respect of any property, in or upon any vehicle 
employed in a journey, or on lioard any vessel em
ployed on any navigable river, canal or other inland 
navigation, the ]>erson accused shall he considered as 
having committed such offence in any magisterial 
jurisdiction through which such vehicle or vessel 
passed in the course of the journey or voyage during 
which the offence was committed ; and where the 
centre or other part of the road, or any navigable 
river, canal or other inland navigation along which 
the vehicle or vessel passed in the course of such 
journey or voyage, is the boundary of two or more 
magisterial jurisdictions, the person accused of 
having committed the offence may be considered as 
having committed it in any one of such jurisdictions.

Ortwin]—63-64 Viet., eh. 46, see. 3; Code of 1892, see. 553; Pro
cedure Act, R.S.C. 1886, see. 10; 32-33 Viet., eh. 29, see. 8; 7 Geo. IV, 
Imp., eh. 64, sec. 12.

" Within the distance of 500 yards from any boundary "}—The dis
tance mentioned in suh-sec. (b) of the above clause is to he measured 
in a direct'line from the border, and not by the nearest road; R v. Wood. 
5 Jur. 225.

Where an offence has been committed within 500 yards of the 
boundary between two magisterial jurisdictions, sec. 584 (6), will not 
enable the prosecutor to lay it in one jurisdiction and try it in another; 
hut he may both lay and try the offence in either jurisdiction. R. v. 
Jack (1915) 24 Can. Cr. Cas. 385, 25 D.L.R. 700, 49 N.8.R. 238; R. v. 
Mitchell, 2 Q.B. 638.

Sub-see. (b)—" Offence beyun within one mayistrrial Jurisdiction and 
completed within another The general rule is that the magistrate or
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justice of the pence has jurisdiction either by reason of the residence or 
presence of the accused in his district, or by reason of the commission 
of the offence within its limits. There is, however, an enlargement of 
this general rule in sec. 584, whereby, when an offence is begun within 
one magisterial jurisdiction and completed within another, such offence 
may be considered as having been committed in either of them. R. v. 
Hogle (1896), 5 Can. Cr. Cas. 58, 5 Que. Q.H. 59; R. v. Leech, 25 
L.J.M.C. 77.

In Rex v. Girdwood (1776), 2 East P.C. 1120, 1 Leach’s Crown Cases 
169, it was held on a case reserved, that a person writing a threatening 
letter in one county and delivering it to another person in that county, 
by whom it was posted at the writer’s request to an address in another 
county, was properly tried and convicted in the latter county.

In R. v. Esser (1767), 2 East P.C. 1125, Lord Mansfield held that the 
sending of a letter by post directed to a person in another county was 
sending also in the latter county, and that the whole was to be con
sidered as the act of the defendant to the time of the delivery in that 
county. 3 Russell on Crimes, 6th ed., 722.

If the accused person, “wherever he may be ” (i.e., within Canada ). 
is charged with having committed an indictable offence within the limits 
over which a justice of the peace has jurisdiction, the justice is empow
ered to issue a warrant or summons to compel the attendance of the 
accused person before him for the purpose of preliminary enquiry ; Code 
sec. 653 ; and the accused may be arrested upon such warrant in any 
part of Canada upon the warrant being “ endorsed ” by a justice within 
whose jurisdiction the accused may be found ; Code sec. 662. The 
" endorsement ” is to lie made only upon proof, by oath or affirmation, 
of the handwriting of the justice who issued the same, and when made 
is sufficient authority to the person bringing such warrant, to carry the 
person against whom the warrant is issued, when apprehended, before 
the justice who issued the warrant or before other justices at the place 
from which the warrant came. Code sec. 662.

The courts will take judicial notice of the local divisions, such as 
counties, municipalities and polling sections, into which their country is 
divided for purposes of political government. Kr ‘parte Macdonald. 
(1896 ) 27 8.C.R. 686, 3 Can. Cr. Cas. 10.

Where the offence charged was the making, circulation and publica
tion of false statements of the financial position of a company, and it 
appeared that the statements were mailed from a place in Ontario to 
the parties intended to be deceived in Montreal, the offence, although 
commenced in Ontario, is completed in the Province of Quebec by the 
delivery of the letters to the parties to whom they were addressed. R. v. 
Gillespie (No. 2) (1898), 2 Can. Cr. Cas. 309 (Que.). In such case, the 
courts of the Province of Quebec have jurisdiction to try the accused, 
on his being arrested there. R. v. Gillespie, supra ; Code sec. 577.
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The offence of fraudulent conversion of the proceeds of a valuable 
security may consist in a continuity of acts—the reception of the 
valuable security, the collection of the proceeds, the conversion of the 
proceeds, and lastly the failure to account for them ; and where the 
beginning of the operation is in one district and the continuation and 
completion an* in another district, the accused may be proceeded against 
in either district. R. v. Hogle (1896), 5 Que. Q.B. 59, 5 Can. Cr. Cas. 53.

A court of one province is not to try an offence committed entirely 
in another province. Code sec. 888.

Magistrates cannot give themselves jurisdiction or retain jurisdic
tion by finding a particular fact one way, if the evidence is clearly the 
other way. White v. Feast (1872), L.R. 7, Q.B. 353; R. v. Davy (1900), 
27 A.R. 508 (Ont.), 4 Can. Cr. Cas. 28, 33.

A prohibition may issue to a court exercising criminal jurisdiction as 
well as to a civil court. Per Cockburn, C.J., in R. v. Herford, 3 El. & El. 
p. 136. And there is no doubt that prohibition can issue to a justice of 
the peace to prohibit him from exercising a jurisdiction which he has 
not. Chapman v. Corporation of London (1890), 19 Ont. R. 33.

Libel in a newspaper circulated in another province]—Code sec. 888.
Sub-sec. (o)—Offence during transportation]—Sec. 584 (c) provides 

that where the offence is committed upon any vehicle employed in a 
journey, the person accused shall be considered as having committed 
such offence in any magisterial jurisdiction through which such vehicle 
passed in the course of the journey or voyage during which the offence 
was committed. But where the formal charge in lieu of an indictment 
alleged that the railway journey on which the offence was committed 
was one from Swift Current to Parkbeg, both within the judicial dis
trict of Moose Jaw, and the train, while on the journey during which 
the offence was committed, did not pass through any judicial district 
other than the judicial district of Moose Jaw, there would be no suffi
cient basis for a trial in another judicial district. But if the charge 
had alleged and it were proved that the offence was committed on a 
train journey from Swift Current to Regina, there might be some force 
in the contention that this section enabled the Crown to proceed in the 
Regina district, because in that case the offence would be considered 
as having been committed in the judicial district of Regina, as well 
as in the judicial district of Moose Jaw. Where, however, the charge 
itself limits the course of the journey to one wholly within one judicial 
district, sub-sec. (c) will not apply. R. v. Lynn, 3 Sask. L.R. 339; 17 
Can. Cr. Cas. 354, 15 W.L.R. 336.

Offences In unorganized tracts In Ontario.—Provisional districts or 
new counties within.—Where committed to gaol.

585. All offences committed in any of the unorganized tracts 
of country in the province of Ontario, including lakes, rivers 
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mid other waters therein, not embraced within the limits of 
any organised county, or w ithin any provisional judicial district, 
may be laid and charged to have I well committed and may he 
inquired of, tried and punished w ithin any county of such pro
vince: and such offences shall he within the jurisdiction of any 
court having jurisdiction over offences of the like nature com
mitted within the limits of such <-minty, before which court 
such offences may lie prosecuted : and such court shall proceed 
therein to trial, judgment and execution or other punishment 
for such offence, in the same manner as if such offence had liecn 
committed within the county where such trial is had.

2. When any provisional judicial district or new county is 
formed and established in any of such unorganized tracts, all 
offences committed within the limits of such provisional judicial 
district or new county, shall lie inquired of, tried and punished 
within the same, in like manner as such offences would have 
been inquired of, tried and punished if this section had not 
been passed.

3. Any person accused or convicted of any offence in any such 
provisional district may lie committed to any common gaol in 
the province of Ontario.

Origin]—Code of 1892, see. 555; R.8.C. 1886, eh. 174, see. 14.
Offenders in Ontario provisional judir-ial districts]—By the Prisons 

and Reformatories Act, B.8.0. 1906, eh. 148, see. ;I6, the roust aide or 
other officer having charge of any person accused or convicted of any 
offence in any provisional judicial district in the province of Ontario 
committed to any common gaol in the province, and entrusted with his 
conveyance to any such common gaol, may pass through any county in 
the province with such person in his custody. The keeper of the com
mon gaol of any county in the province of Ontario in which it is found 
necessary to lodge for safe keeping any such person su being conveyed 
through such county in custody, shall receive such |s*rson and safely 
keep and detain him in such common gaol for such |ieriod ns is reason
able or necessary. The keeper of any common gaol in the province, to 
which any such person is committed as aforesaid, shall receive such 
person and safely keep and detain him in such common gaol under his 
custody until discharged in due course of law, or I tailed in cases inwliich 
bail may be by law taken.
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Offences committal in unorganised terrlterles.-Juriadlctlon, 
Procedure.

586. All offences committed in any part of Canada not in 
a province duly constituted as such and not in the Yukon Ter
ritory may be inquired of and tried within any district, county 
or place in any province so constituted or in the Yukon Territory 
as may lx- most convenient.

Ü. Such offences shall be within the jurisdiction of any court 
having jurisdiction over offences of the like nature committed 
within the limits of such district, county or place.

.1. Such court shall proceed to trial, judgment and execution 
or other punishment for any such offence in the same manner 
as if such offence had Ih-cu committed within the district, county 
or place where the trial is had.

Origin]—6-7 Edw. VII, Can., ch. 8, sec. 2; 62-63 Viet., Can., ch. 47, 
see. 1.

.Iiirlsdlrtliin of PrmInclsl courts and justices.

587. The several courts of criminal jurisdiction in the pro
vinces aforesaid, and in the Yukon Territory, including justices, 
shall have the same jiowers, jurisdiction and authority in case 
of such offences as they respectively have with reference to 
offences within their ordinary jurisdiction as provincial or 
territorial courts.

Originj—6-7 Edw. VII, Can., ch. 8, sec. 2 ; 62-63 Viet., ch. 47, sec. 2.
J urindiction of courtn and jneticee ns to offencea in unorganized 

territorial of Canada not included in ang province]—The offences here 
referred to are those mentioned in the preceding section 586, which 
formed a part of the same original enactment, 62-63 Viet., eh. 47.

Juvenile courte]—Where juvenile courts have lieen established under 
the Juvenile Delinquents Act, Can., 11108, eh. 40, ns amended by 1912, 
eh. 30 and 1914, eh. 39, its provisions will control as to trials of children 
under sixteen years of age. Roe note to Code see. 821.

Offences committed In the district ol Cuspc.

588. Whenever any offence is committed in the district of 
Oaapé, the offender, if committed to gaol before trial, may be 
committed to the common gaol of the county in which the offence
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was committed, or may, in taw, bo doomed to have been com
mitted, and if tried before tile Court of King's Hench, he shall 
be so tried at the sitting of such court held in the county to the 
gaol of which ho has been committed, and if imprisoned in the 
common gaol after trial he shall be so imprisoned in the common 
gaol of the county in which he has been tried.

Origin]—Code of 1892, see. 556; K.H.C. 1886, ch. 174, see. 15.
Whtn bay* and puffs form jtart of adjncfnt county]—See note to 

see. 591.



PART XII.

SPECIAL PROCEDURE AND POWERS.

Offence* liei/uirint/ Statute.

Oiïences against Impérial statute*.

589. No |R*rson shall he proceeded against for any offence 
against any Act of the Parliament of England, of Great Britain, 
or of the United Kingdom of Great Britain and Ireland, unless 
such Act is, by the express terms thereof, or of some other Act 
of such Parliament, made applicable to Canada or some portion 
thereof as part of His Majesty’s dominions or possessions.

Origin]—Code of 1892, sec. 5.
Criminal offences declared by Imperial Statutes]—Notwithstanding 

the general legislative authority conferred by the British North America 
Act upon the Canadian Parliament to deal with the criminal law, there 
remains the jurisdiction of the British Parliament to legislate in matters 
of concern to the Empire at large, and with reference to such to de
clare that an Imperial statute shall be operative not only in Great 
Britain, but in all British possessions or colonies. Of this class are the 
Merchant Shipping Act, 1894, Imp., and its amendments, the Army Act, 
the Prisoners of War Escape Act, 52 Geo. Ill, ch. 15C (as amended, 54-55 
Viet., Imp., eh. 69), and statutes relating to the jurisdiction of the 
Admiralty such as the Territorial Waters Jurisdiction Act, 1878, Imp.

Some of the Imperial Acts having an extended application through
out British territory are expressed to be subject to acceptance and 
adoption of same by the local legislature or parliament so far as con
cerns matters as to which a constitutional power to legislate has been 
conferred. See the Army Act, 44-45 Viet., Imp., ch. 58, secs. 176-177, 
the Army Amendment Acts, 1909, and 1912 Imp., and the Militia Act 
(Canada), R.S.O. 1906, ch. 41, secs. 74 and 99.

In other cases the form of the Imperial statute is to make the law 
expressly applicable to British possessions beyond the seas (thus includ
ing Canada) and to reserve to the Imperial Executive the right to 
suspend by Order-in-Couneil the operation of the statute in the self- 
governing colony when its parliament has passed a suitable statute 
along similar lines. Bee the Extradition Act, 1870, 33-84 Viet., Imp.,
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eh. 52, secs. 17 and 18; the Patents, Designs and Trade Marks Act, 
1883 (Imp.), see. 103, and Code secs. 335 (•), 486, 495.

It is submitted that in provinces other than Ontario, Manitoba and 
British Columbia, sec. 589 has made it no longer necessary to consider 
whether an English criminal law statute in force in England at the 
time of the occupancy, conquest or cession of the province, was of such 
a nature as to be applicable to the newly acquired territory, flat 
Doe d. Anderson v. Todd, 2 U.C.Q.B. 84 ; Beasley v. Cahill, 2 U.C.Q.B. 
320 ; Vniacke v. Dickson, 1 James 300; Smyth v. McDonald, 1 Old 
right, 274 ; Shea v. Choat, 2 U.C.Q.B. 11. And even as to the common 
law where generally adopted in a colony acquired by occupancy, the 
adoption may be a limited one excluding parts of the common law, 
incompatible with colonial conditions. Uniacke v. Dickson, 1 James 
( N.S. ), 289; and see R. v. Mercer, 17 U.C.Q.B. 602; R. v. Moodie, 20 
U.C.Q.B. 389 ; Reid v. Inglis, 12 U.C.C.P. 195.

As to the provinces named, Code secs. 10, 11 and 12 introduce the 
criminal law of England, whether statutory or common law, with the 
qualifications contained in those sections.

The object of the Colonial Laws Validity Act, 28-29 Viet., (Imp.), 
ch. 63, was to conserve the right of the Imperial Parliament to legislate 
for the colonies by enactment expressly made applicable to them, and 
where such legislation had taken place to invalidate any colonial legis 
lation repugnant thereto ; but it was not intended to invalidate colonial 
laws because they happened to he repugnant to English law, where no 
such express legislation by the Imperial Parliament had taken place. 
R. v. Marais, [1902] A.C. 51.

The Fugitive Offenders Act, 1881, Imp., dealing with the extradition 
of fugitive criminals from one part of the British Empire to another 
for trial, is from its nature expressly applicable to and in force in 
Canada.

The effect of sec. 589 of the Code is to declare that unless an 
Imperial statute creating an offence is made applicable to Canada by 
express terms contained in the same or some other Imperial statute, it 
is not of its own force to be considered effective in Canada as a ground 
for a criminal prosecution ; but it will be effective in Canada if it has 
1>een expressly adopted by Canadian legislation ; see secs. 10-12.

Ksplisk common law as applied to crimes]—
Bee. 589 must be read along with Code sees. 10-12, declaring that 

the criminal law of England as of the various dates therein mentioned 
as to the provinces of Ontario. British Columbia and Manitoba, shall 
l>e the criminal law of the province except as varied by provincial or 
Dominion law. flee Hopkins v. Rmith, 1 O.L.R. 659. It is to he noted, 
moreover, that sec. 589 deals only with the English statute law, and 
says nothing in regard to the English common law which has been held 
to be still operative as regards common law crimes as to which no 
provision has been made in the Code. R. v. Cole (1902), 3 O.L.R. 389,
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5 Can. Cr. Cas. 330. And as many of the old English statutes have been 
held to be merely declaratory of the common law, it may still l>e pos
sible to prosecute for some common law crime overlooked in the codifica
tion, although the prosecution in such case should not in terms be 
under the declaratory English statute in provinces other than Ontario. 
Manitoba and British Columbia; see secs. 10-12, and note to sec. 16.

As to British Columbia, see also re Dean, (1913) 3 W.W.R. 1037, 48 
8.C.R. 235, 20 Can. Cr. Cas. 374; R. v. Dean, 18 B.C.R. 18.

Repeal by Imperial Parliament of statute expressly applicable to 
Canada]—It would seem that the granting of a constitution and powers 
of self-government to a colony does not confer upon the colony the 
power to amend or repeal as to the colony a prior Imperial statute 
which “ by express terms " had been made applicable to the colony, 
though the colony might repeal or amend the general English law, 
whether statutory or common law, which it had acquired by settlement 
or cession. R. v. Schram, 14 U.C.C.P. 318; Clement's Canadian Con 
stitution, 3rd ed., 63. An Imperial Act expressly extending to Canada 
and to British Colonies is subject to amendment or repeal by the 
Imperial Parliament. Bank of Upper Canada v. Bethune, 4 U.C.Q.B. 
(Old series) 165.

If, after the grant of a constitution and independent powers of 
legislation, an English statute which had lieen introduced into a colony 
as a part of the general English law and not by statute expressly appli
cable to the colony, is repealed in England, it will continue to apply in 
the colony until there repealed so far as concerns such self-governing 
colony, because the provisions of the English repealing statute, which arc 
substituted for the repealed statute, do not then extend to the colony. 
Kerr v. Burns, 4 Allen, N.B. 609; following James v. McLean, 3 Allen, 
N.B. 164.

Prosecutions for trade conspiracy.

590. No prosecution shall be maintainable against any per
son for conspiracy in refusing to work with or for any employer 
or workman, or for doing any act or causing any act to be done 
for the purpose of a trade combination, unless such act is an 
offence punishable by statute.

Origin]—Code of 1892, sec. 518; 53 Viet., Can., ch. 37, sec. 19.
Conspiracy of workmen]—See the exception as to combines of work

men for their reasonable protection as such contained in Code secs. 
497 and 498 (2).

“Trade combination”]—See definition in sec. 2 (38).
Trade conspiracies and combinations]—See Code secs. 2 (38), 496- 

503, 581, 590, 1012; Conciliation and Labour Act, R.S.C. 1906, ch. 96 ;
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Combines Investigation Act, Can., 1910, eh. 9; Industrial Disputes 
Investigation Act, 1907, Can., ch. 20 as amended, 1910, Can., ch. 29: 
the Department of Labour Act, 1909, Can., ch. 22.

Cases Requiring Consent.

Offences within the jurisdiction of the Admiralty.

591. Proceedings for the trial and punishment of a person 
who is not a subject of His Majesty, and who is charged with 
any offence committed within the jurisdiction of the Admiralty 
of England, shall not l>e instituted in anv court in Canada except 
with the leave of the Governor General and on his certificate 
that it is expedient that sueh proceedings should la* instituted.

Origin)—Sec. 542, Code of 1892; Territorial Waters Jurisdiction 
Act, 1878, Imp., 41-42 Viet., ch. 78.

Governor-General]—“Governor-General ” means the Governor General 
for the time being of Canada, or other the chief executive officer or 
administrator for the time being carrying on the government of Canada 
on behalf and in the name of the Sovereign, by whatever title he is 
designated. Code sec. 2 (6).

Indictment not bad for omission to state the consent]—See sec. 
855 (A).

Jurisdiction in Canada over admiralty offences]—The jurisdiction of 
the Admiralty extends over British ships, not only on the high seas, 
but also in foreign rivers, below the bridges, where the tide ebbs and 
flows, and where great ships go, although the municipal authorities of 
the foreign country may tie entitled to concurrent jurisdiction. R. v. 
Anderson, L.R. 1 C.C.R. 161; 38 L.J.M.C. 12. As to jurisdiction when 
a ship is in dock, see U.S. v. Hamilton, 1 Mason, 152. If great ships 
go to the place, proof that the tide ebbs and flows is unnecessary. R. v. 
Allen (1837), 1 Moody C.C. 494. The jurisdiction extends to all per
sons on board the ship whether Britsh subjects or foreigners. R. v. 
Lopez, Dears. & B. 525; 27 L.J.M.C. 48; R. v. Lesley, Bell, 220; 29 
L.J.M.C. 97.

The provisions of sec. 591 of the Canadian Code were taken origin 
ally from sec. 3 of the Imperial Statute known as the “ Territorial 
Waters Jurisdiction Act, 1878,” c. 73, which was passed following tin- 
decision in R. v. Keyn, L.R. 2 Ex. D. 63. Sec. 2 of that statute is as 
follows:—

" An offence committed by a person, whether he is or is not a sub
ject of Her Majesty, on the open sea within the territorial waters of 
lier Majesty's dominions, is an offence within the jurisdiction of tIn- 
Admiral. although it may have been committed on board or by means
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of a foreign ship, and the person who committed such offence may be 
arrested, tried and punished accordingly."

Sec. 7 of the Territorial Jurisdictions Act (Imp.) defines “the ter
ritorial waters of Her Majesty's dominions ” in reference to the sea 
as meaning—“ such part of the sea adjacent to the coast of the United 
Kingdom or the coast of some other part of Her Majesty's dominions, 
as is deemed by international law to be within the territorial sovereignty 
of Her Majesty; and for the purpose of any offence declared by this 
Act to be within the jurisdiction of the Admiral any part of the open 
sea within one marine league of the coast measured from low-water mark 
shall be deemed to be open sea within the territorial waters of Her 
Majesty's dominions."

Offences on foreign ships while within the three-mile limit]—In the 
Franconia case (R. v. Kevn, 2 Ex. D. 63) arising out of a collision 
within three miles of the coast of England between a foreign and a 
British ship, and resulting in the death of a British subject on the 
Birtish ship, the master of the foreign ship was indicted for man
slaughter; and the question arose whether a foreigner on a foreign ship 
was amenable to the laws of England for an offence committed on a 
British subject within the territorial waters of the realm. The majority 
of the court held that he was not within the jurisdiction of the Admir
alty and was not answerable in the English courts for the offence 
complained of. R. v. Keyn, supra. In consequence of this decision the 
Territorial Waters Jurisdiction Act, 1878, was passed; and it dealt 
and dealt only with offences committed on board foreign ships, whether 
by foreigners or by British subjects on board such ships, within the 
territorial waters of Her Majesty's dominions, that is, within one marine 
league of the coast measured from low water mark. Parliament in 
passing this Act was assuming a new jurisdiction: that over foreigners 
on foreign ships in territorial waters, a claim of jurisdiction to which 
other nations might not assent, and, doubtless to prevent misunderstand
ing with other nations, if possible, a restriction was placed upon the 
institution of proceedings for trial and punishment in the case of such 
offences by making it necessary, liefore instituting the proceedings, to 
obtain the consent of one of Her Majesty's principal Secretaries of 
State, together with a certificate that, the institution of such proceedings 
is expedient. In the Dominions out of the United Kingdom such con
sent and certificate are to tie obtained from the Governor of the 
Dominion. R. v. Neilson (1918) 30 Can. Cr. Cas. 1 (N.S.).

The view has been expressed that, in copying into the Criminal Code 
sec. 3 of the English Act, almost verbatim, the Parliament of Canada 
intended that it should be adopted with the interpretation, the defini
tions, and the application to which it is subject in the original Act; 
and that, in consequence, it applies only fo offences committed within 
territorial waters and liv persons on board a foreign ship; and has no 
implication to offences committed on board British ships on the high
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seas. R. v. Neilson, (1918) 30 Can. Cr. Cas. 1 (N.8.), per Chisholm, J.; 
see, contra, R. v. Adolph, 12 Can. Cr. Cas. 413, in which it was held 
that a foreign seaman on a Canadian ship cannot be summarily con
victed for insubordination on the high seas uder the Canada Shipping 
Act, R.8.C. 1900, ch. 113, sec. 287, unless leave to lay the information 
has l»een granted by the Governor-General under sec. 591 of the Criminal 
('mil-, r. v. IS Om. Or. (’ns. 418*

Offences on the sea outside the three-mile limit]—It is a generally 
accepted principle of international law that every sovereign state has 
exclusive jurisdiction over its public and private ships in all places 
outside the jurisdiction of a foreign state. All ships, with the persons 
and cargoes carried by them—leaving aside questions of contraband, 
etc., arising in times of war—are considered, while on the high seas, to 
be under the exclusive dominion of the state whose flag such ships 
legally carry. Westlake International Law, 3rd ed., p. 185, see. 154; 
The Queen v. Kinsman (1853) James (2 N.8.R.) 62; Wilson v. McNamee, 
102 U.8. 572; R. v. Kevn, 2 Ex. D. 63; R. v. Neilson (1918) 30 Can. 
Cr. Cas. 1 ; and see R. v. Adolph, 12 Can. Cr. Cas. 413.

Prosecutions under the Merchant Shipping Acts, Imp.]—The Merchant 
Shipping Act, 1894, Imp., 57-58 Viet., ch. 60, (secs. 684 and 686), eon 
fers power on Canadian courts of criminal jurisdiction to try a person 
“ found ” within the jurisdiction of the court for an offence committed 
on board a British ship in like manner as if the offence had been com
mitted within its territorial limits, if the court would in that event have 
had jurisdiction. The accused is “ found ” within the jurisdiction al 
though forcibly brought there as a prisoner. R. v. Lopez, Dears. & B. 
525.

The jurisdiction so conferred on Canadian courts by sec. 686 of the 
Merchant Shipping Act, Imp., is not subject to the requirement of n 
certificate under Code sec. 591. R. v. Neilson, (1918) 30 Can. Cr. 
Cas. 1 (N.8.) ; R. v. Heckman, 5 Can. Cr. Cas. 242 (N.8.), per Ritchie, J. 
By the same Act (sec. 687), all offences against property or person 
committed in or at any place either ashore or afloat out of Her 
Majesty’s Dominions by any master, seaman, or apprentice, who, at the 
time when the offence is committed, is, or within three months previously 
has l>een, employed in any British ship, shall he deemed to be of the 
same nature respectively, and be liable to the same punishments respect
ively, and lie enquired of, heard, tried, determined, anil adjudged in 
the same manner, and by the same courts, in the same places, as if such 
offences had been committed within the jurisdiction of the Admiralty 
of England ; and the costs and expenses of the prosecution of any such 
offences may lie directed to be paid as in the case of costs and expenses 
of prosecutions for offences committed within the jurisdiction of the 
Admiralty of England. See R. v. Dudley, 14 Q.B.D. 273. 54 L.J.M.C. 
IS, Bel IL- II Vi. !., Imp., rh. !»6.
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The punishment for the offence so tried in Canada committed out
side of its territorial jurisdiction is to be that which might have been 
imposed if committed in Canada, and, if such crime is not made punish
able under Canadian law, the penalty (other than capital punishment) 
shall correspond as nearly as ma.» lie to that which would have applied 
on a trial in England. Courts (Colonial) Jurisdiction Act, 1874, 37 
Viet., Imp., oh. 27.

The Great Lake*]—Those portions of the great lakes to the east of 
the international boundary line form part of the Province of Ontario 
and are under its legislative authority and control. K. v. Miekleham, 
10 Can. Cr. Cas. 382, 11 O.L.R. 366.

In Regina v. Sharp (1809), 5 P.R. 135, the contention on the part 
of the accused was that the offence being stated to have been committed 
on Lake Erie, if committed in Canadian waters, the police magistrate 
for Toronto, who had committed the accused to the common gaol of 
the county of York, had no jurisdiction liecausc the jurisdiction tie- 
longed "to the townships respectively fronting on the lakes,” and if 
committed in United States waters there wr Miually no jurisdiction in 
the police magistrate, because the Imperial Acts under which he assumed 
to act did not extend to the great lakes.

In R. v. Sharpe, supra, the judge in remanding the accused into 
custody said nothing to lead to the conclusion that if it had been shown 
that the offence was committed within the territorial limits of the 
province, there would not have been jurisdiction in the magistrate of 
the county in which it was committed. He, however, held that the great 
lakes form part of the high seas, and were, therefore, even though the 
offence had been committed in American waters, under the jurisdiction 
of the Admiralty, and that, by the Imperial statutes to which he 
referred, that jurisdiction had been conferred upon certain persons, 
and, amongst others, upon the magistrate who had committed the prisoner 
to gaol. R. v. Miekelham, 10 Can. Cr. Cas. 382, at 386, distinguishing 
R. v. Kevn, 13 Cox C.C. 403; and see United States v. Crush (1829), 5 
Mason's Reports 290.

Arrest8 for offences committed on the high seas]—As to the issue 
of warrants of arrest, see sec. 656; R. v. Neilson (1918), 30 Can. Cr. 
Cas. 1 (N.S.).

Certificate of Governor-General granting leave to prosecute]—free. 4 
of the Territorial Waters Jurisdiction Act (Imp.) enacts that "On the 
trial of any person who is not a subject of Her Majesty, for an offence 
declared by this Act to be within the jurisdiction of the Admiral, it 
shall not be necessary to aver, in any indictment on such trial, that 
such consent or certificate of the . . . Governor, as is required by 
this Act, has been given ; and the fact of the same having been given 
shall be presumed, unless disputed by the defendant at the trial ; and 
the production of a document purporting to he signed by . . . the 
Governor, and containing such consent and certificate, shall be sufficient
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evidence, for all purposes of this Act, of the consent or the certificate 
required by this Act.”

In British Columbia, Morrison, J., held that a preliminary enquiry 
may be begun in respect of an indictable offence committed by a 
foreigner on a British ship within the three-mile limit without first 
obtaining the leave of the Governor-General under Code sec. 591, and 
the accused may be remanded for the purpose of obtaining the leave 
of the Governor-General for the trial and punishment of the accused. 
K v Tan.. . üü) Il BC K tM, N Om. Cl <’as. 440. The Territorial 
Waters Jurisdiction Act, 1878 (Imp.), from which Code sec. 591 is de
rived, was held applicable to the offence, and Morrison, J., held that 
the phrase “ proceedings for the trial” used in Code sec. 5^1 must be 
construed in accordance to the statutory limitation which sec. 4 of the 
Imperial statute (quoted above) provides. R. v. Tano, supra ; compare 
R. v. Ncilson (1918), .10 Can. Cr. Cas. 1 (N.8.) ; R. v. Adolph, 12 Can. 
Cr. Cas. 413 (N.8.); R. v. Heckman, 5 Can. Cr. Cas. 242 (N.8.).

Code sec. 656 gives express authority to arrest in Canada a person 
charged with crime on the high seas, and such right is independent of 
the certificate for which sec. 591 provides. R. v. Neilson (1918), 30 
Can. Cr. Cas. 1 (N.8.).

Admiralty offences]—See Code secs. 8, 137-140, 335 (b), 591, 656 
855 (*).

Canadian Jurisdiction over extra-territorial Admiralty offences]— 
See 12-13 Viet., Imp., ch. 96, secs. 1 and 2; 18-19 Viet., Imp., ch. 91, 
secs. 21 ; 23-24 Viet., Imp., ch. 122 ; 28-29 Viet., Imp., ch. 63 ; Merchant 
Shipping Amendment Act, 30-31 Viet. (Imp.), ch. 124, sec. 11; Courts 
(Colonial) Jurisdiction Act, 1874, 37 Viet., Imp., ch. 27; Territorial 
Waters Jurisdiction Act, 1878, 41-42 Viet., Imp., ch. 73; 53-54 Viet., 
Imp., ch. 37 ; Merchant Shipping Act, 57-58 Viet., Imp., ch. 60, secs. 
687 and 688 ; Merchant Shipping Acts, 1894-1914, Imp.

When bays, gulfs, etc., form part of adjacent county]—On the sea 
coast it is only the land not covered by the sea which forms part of the 
adjoining county and therefore the jurisdiction of the courts of the 
county does not extend below low water mark. Bays, gulfs, mouths of 
rivers, harbours, ports, roadsteads, or waters between jaws of land where 
one can see from one bank to another form part of the neighbouring 
or adjacent counties, and, therefore, an offence committed in these 
waters is within the territorial jurisdiction and not that of the admiralty. 
Duguav v. North American Transportation Co., 22 Que. S.C. 517 ; R. v. 
Schwab, (1907) 12 Can. Cr. Cas. 539 (N.8.) ; The Wavelet Young’s 
Admiralty Decisions, 34 (NS); R. v. Bruce, 2 Leach 1093.

A charge against a foreigner for theft committed upon and from a 
foreign ship while it was lying in a Canadian harbour within the body 
of the county may be prosecuted without the leave of the Governor- 
General, under sec. 591. R. v. Schwab, 12 Can. Cr. Cas. 539.

782



Special Power# 18 M2]
IHsclottliig official secrets.

592. No person shall be prosecuted for the offence of unlaw
fully obtaining and communicating official information, without 
the consent of the Attorney General or of the Attorney General 
of Canada.

Origin]- -Bee. 543, Cotie of 189* ; 53 Viet., Can., eh. 10, see. 4.
Dùcloëiny official Mecrets]—Bee Code secs. 85 and 80.
Content of Attorney-(ieneral\—The consent may include more than 

one offence ; R. \. Thompson, 5 W.W.R. 157, 22 Can. Cr. Cas. 78; and 
several offences may lie included in an indictment with u separate count 
as to each, subject to an order tieiug made for separate trial upon one 
or more counts. Bees. 850 858.

In an English case the appellant was convicted at the Central Crim 
inal Court of an offence under sec. 1 of the Trading with the Enemy 
Act, Imp., 1914. Bec. 1, sub-sec. 4, of that Act provides that: “ A 
prosecution for an offence under this section shall not be instituted 
except by or with the consent of the Attorney-General.” It was proved 
at the police court that the consent of the Attorney-General to the 
prosecution of the appellant had been obtained, but no proof of the 
consent was given at the trial. No objection was taken at the trial 
that the consent had not been proved. The Court of Appeal dismissed 
the appeal, distinguishing Rex v. Bates [1911] 1 K.B. 964, and following 
Rex v. Waller [1910] 1 K.B. 364; Rex v. Metz, 84 L.J.K.B. 1462, 11 Cr. 
App. R. 164; and see notes to secs. 85 and 86. But it would seem that 
a conviction cannot stand if the consent has not in fact been obtained ; 
R. v. Bates, supra; and if the indictment is dependent upon a magis
trate's order of committal, the consent must be obtained before the 
preliminary proceedings before the magistrate. R. v. Barnett (1889), 
17 Ont. R. 649.

The absence of the consent is a matter of defence. Rex v. Thompson, 
22 Can. Cr. Cas. 78, 5 W.W.R. 157. Stuart, J., there said: “The case 
of Rex v. Canadian Pacific Railway, (1907) 12 Can. Cr. Cas. 549, is 
dearly distinguishable. In that case the judgment went specifically 
upon the ground that the magistrate, before taking the information, 
had no communication of any kind from the Attorney-General indicating 
that his consent had been given. A careful examination of that case 
will show that the exact effect of the decision is, that before receiving 
an information, the magistrate must have had communicated to him 
in some way or other, the consent of the Attorney-General. The case 
does not decide what would or would not lie a sufficient communication. 
It merely decides, that where there is no communication at all there 
is no jurisdiction in the magistrate to proceed.”

Compare Thorpe v. Prestnall, [1897] 1 Q.B. 159; R. v. Neilson, 
(1918) 30 Can. Cr. Cas. 1 (N.8.).
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“ Attorney-General ”]—See definition in sec. 2, sub-sec. (2).
Powers of Deputy Attorney-General]—The Interpretation Act, R.6.C. 

1906, ch. 1, sec. 31, enacts that, unless the contrary intention appears, 
words empowering certain public officers to do any act include deputy 
officers. But see re the Criminal Code, 16 Can. Cr. Cas. 459, decided 
under Code sec. 873a, and the Lord's Day Act, R.S.C. 1906, ch. 153, 
sec. 17. It would seem to follow from that decision that the Deputy 
Attorney-General of a province cannot give the consent required by 
sec. 592, but that the deputy of the Attorney-General of Canada may 
do so. The public officers or functionaries referred to in sub-sec. (m) 
of sec. 31 of the Federal Interpretation Act would thus be limited to 
those appointed under federal statutes and whose removal or suspension 
is dealt with by sub-sec. (fc) of the same section. But an “ acting 
Attorney-General ” of a province is the Attorney-General pro tem. and 
could give the consent. R. v. Faulkner, 19 Can. Cr. Cas. 47, 16 B.C.R. 
229, decided under Code sec. 873.

Indictment not bad for omission to state the consent]—See sec. 
855 (*).

Judicial corruption.

593. No one holding any judicial office shall be prosecuted 
for the offence of judicial corruption, without the leave of the 
Attorney General of Canada.

Origin]—Sec. 544, Code of 1892.
“ Holding any judicial office ”]—This phrase is used in sec. 156 as 

to bribery or corrupt practices. Sec. 156 also deals with bribery of 
members of Parliament or of a legislature, but the limitations of sec. 
593 apply only to the judiciary.

Leave of Attorney-General of Canada]—See notes to sees. 85, 592 
and 594. Sec. 593 requires the consent of the Attorney-General of 
Canada (the Minister of Justice). Where, as in secs. 592, 594, et seq., 
the consent of the “ Attorney-General ” is required, it refers to the 
Attorney-General or Solicitor-General of the province, or in the case 
of a territory under federal administration, the Attorney-General of 
Canada. Sec. 2, sub-sec. (2).

Indictment not bad for omission to state the consent]—See sec. 
855 (h).

Waking explosive substances.

594. If any person is charged under section 113, before a 
justice with the offence of making or having explosive substances, 
no further proceeding shall he taken against such person without 
the consent of the Attorney General except such as the justice
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thinks necessary, by remand or otherwise, to secure the safe 
custody of such person.

Origin]—Sec. 545, Code of 1892; R.S.C. 1886, eh. 150, sec. 5. 
Making or possessing explosives with intent]—See see. 113 (b). 
Omission of consent]—The appellant was convicted under sec. 2 of 

the Explosive Substances Act, 1883—(Imp.), for feloniously causing an 
explosion of a nature likely to endanger life, or of a nature to cause 
serious injury to property. The consent of the Attorney-General to 
the prosecution required by sec. 7 of the Act had not in fact been given. 
Held, that as the Attorney-General's consent had not been obtained to 
the proceedings, the conviction must be quashed. The court could not 
treat the absence of the consent as involving no substantial miscarriage 
of justice. B. v. Bates [1911] 1 K.B. 904, 27 Times L.B. 964, and see 
R. v. Metz (1915) 11 Cr. App. R. 164, 84 L.J.K.B. 1462. See also notes 
to secs. 85 and 592. The failure to state the consent in the indictment 
itself is not fatal. Sec. 855 (ft).

Sending unsenworfliy ship to sea.

595. No person shall lie prosecuted for the offence of sending 
an unseaworthy ship to sea on a voyage without the consent of 
the Minister of Marine and Fisheries.

Origin]—Sec. 546, Code of 1892.
Proof of consent]—See notes to secs. 85, 592 and 594.
Indictment not had for omission to state the consent]—See sec. 

855 (*).
Sending out unseaworthy ships]—Sec sec. 288.
Shipping Act]—Prosecutions under Part XV of the Shipping Act 

may be proceeded with under Part XV of the Code, but the consent of 
the Minister of Marine and Fisheries is essential. R.S.C. 1906, ch. 113, 
sec. 948.

Criminal breach of trust.
596. No proceeding or prosecution against a trustee for a 

criminal breach of trust shall be commenced without the sanction 
of the Attorney General.

Origin]—Sec. 547, Code of 1892 ; R.S.C. 1886, ch. 164, sec. 65.
Proof of consent]—See notes to secs. 85, 592 and 594.
Indictment not had for omission to state the consent]—See sec.

855 (A).
Criminal breach of trust]—This offence is dealt with by sec. 390.

785



ISWTJ Criminal Ood* (Paît XII)

fraudulent acts of tender or mortgagor.

597. No proeecetion for concealing any settlement, dee»I, 
will, or other instrument material to any title, or any encum 
hranee, or falsifying any pedigree upon which any title depends, 
shall be commenced without the consent of the Attorney tien 
vrai, given after previous notice to the person intended to he 
prosecuted of the application 14» the Attorney Ueneral for leave 
to prosecute.

Origin}-See. 548. Cede of 1892; R.8.C. 1886, eh. 164, nee. 91.
Vendor concealing deed or encumbrance]—See Code sec. 419.
Falsifying pedigree malarial to title]—See sec. 419.
Attorney General]—See sec. 2 (2).
Proof of consent]—Sec notes to secs. 85, 592 and 594.
Indictment not bad for omission to state the consent]~ See sec. 

855 (If).

I tiering defaced coin.

598. No proceeding or prosecution for the offence of utter
ing any coin defaced by having stamped thereon any names or 
words, shall be taken without the consent of the Attorney General.

Origin]—Sec. 549, Code of 1892.
Attorney General]—See sec. 2 (2).
Proof of consent]—See notes to secs. 85, 592 and 594.
Indictment not bad for omission to state the consent]- Sec sec. 

855 (*).

Provisions as to Ontario and Xova Srofia.

Practice In High Court of .histIce in Ontario.

599. The practice and procedure in all criminal cases and 
matters in the High Court of Justice of Ontario which are not 
provided for by this Aet, shall lie the same as the pract uv and 
procedure in similar cases and matters heretofore.

Origin]—Code of 1892, sec. 754; 46 Viet., Can., ch. 10, sec. 2.
Ontario practice]—Sec. 599 preserves (inter alia) the Ontario prac

tice of certiorari for the review of a conviction under Part XVI, as to 
which there is no jurisdiction to hear an appeal on a case reserved by 
the magistrate. R. v. Booth, (1914) 23 Can. Cr. Cas. 224, 31 O.L.R. 539.

It is held in Ontario that, if the summary trial being under sec. 777, 
a case might have been reserved or stated, certiorari will not lie; R. v.
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Sinclair, 38 O.L.B. 149, 11 O.W.N. 131, 28 Can. Cr. Cm. 350; but a 
different rule is applied in eevernl other provinces. See note to sec. 777.

Supreme Court of Ontario]—The High Court of Justice has, by 
provincial legislation, l»een merged in the Supreme Court of Ontario.

Ontario Rules of Court in criminal matters]—See see. 570.

Commission of rourl of assise, ele. Who shall preside.
600 If any general numuissiuii fur I lie holding of a court 

of assize ami nisi ftrius. oyer anil terminer or general gaol de
livery is issued In the Uovernoi tleneral for any county or 
district in the proviuoe of Ontario, such commission shall con
tain the names of the justices of the Supreme Court of Judicature 
for Ontario, and may also contain the names of the judges of 
any of the county courts in Ontario, and of any of His Majesty’s 
counsel learned in the law duly appointed for the province of 
Upper Canada, or for the province of Ontario, and if any such 
commission is for a provisional judicial district such commission 
may contain the name of the judge of the district court of the 
said district.

2. The said courts shall be presided over by one of the justices 
of the said Supreme Court, or in their absence by one of such 
county court judges or by one of such counsel, or in the case of 
any such district by the judge of such district court.

Origin]—Code of 1892, see. 755 ; R.8.C. 1886, ch. 174, sec. 271.
Commissions of assize, etc. in Ontario]—See. 600 is a restriction 

upon the prerogative powers exercisable by the Governor-General of 
Canada in respect of the issue of commissions of assise and of oyer 
and terminer and general gaol delivery in the province of Ontario. It 
is supplementary also to the legislation contained in the Judges’ Act, 
R.8.C. 1906, ch. 138, having a general application throughout Canada, 
which declares or confirms the concurrent power of provincial lieutenant- 
governors as to the issue of similar commissions for trial of crimir.al 
cases. See R. v. Amer (1878) 42 U.C.Q.B. 391.

The Judicature Act, R.8.O. 1914, ch. 56, sec. 3, continues the Supreme 
Court of Ontario as a superior court of record, having civil and criminal 
jurisdiction ; and sec. 49 of the same Act enacts that commissions of 
assise or any other commissions either general or special may be issued 
by the ** Lieutenant Governor in Council ” for the trial of matters in 
that court, “ or for the exercise of any civil or criminal jurisdiction 
capable of being exercised by the court."

A provincial legislature having legislative power over the constitu
tion of criminal courts may dispense with the issue of commissions of
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assize without concurrent legislation by the Dominion Parliament being 
obtained in respect of the incidental change in practice whereby the 
reading of a commission at the opening of the court is omitted. R. v. 
Walker, 16 Can. Cr. Cas. 77, 15 B.C.R. 100.

Provisional judicial districts in Ontario]—See sec. 585.

<iiaol délitery by court of General Sessions.

601. It shall not be necessary for anv court of general <■« 
sions in the province of Ontario to deliver the gaol of nil prison
ers who an» confined ii|sm charges of theft, but the court may 
leave any such cases to In* tried at the next court of oyer ami 
terminer and general gaol delivery, if. by reason of the ditliculty 
or importance of the ease, or for any other cause, it ap|tears to 
it proper so to do.

Origin]—Code of 18M, sec. 756; R.8.C. 1886, ch 174, sec. 272.
Jurisdiction of Sessions of the Peace in Ontario]—By R.8.O. 1914, 

ch. 60, sec. 3, “ The Courts of General Sessions of the Peace shall have 
jurisdiction to try all criminal offences except homicide, and the offences 
mentioned in sec. 583 of the Criminal Code of Canada." Code sec. 582 
also affirms the power of the Sessions to "try any indictable offence 
“ except those mentioned in sec. 583, which includes treason, murder 
manslaughter and various other crimes.

The judge of the county or the district court, as the case may be, or, in 
case of his death, illness or absence or, at his request the junior or 
deputy judge shall be the chairman of the court and shall preside at 
the sittings thereof. Ibid. sec. 7

As to what constitutes "absence," see Brunet v. The King (1918) 
57 B.C.R. 83, .'in Gm. Or* 0*. ISi w purfi (Mir, 17 Qn. Or. Ose. 
179 (N.B.) ; Byrne v. Arnold, 24 N.B.R. 161.

Where a judge is present it shall not be necessary, in order to con
stitute the court, that an associate or other justice of the peace should 
be present Ibid. sec. 8.

Where a judge is unable to hold the sittings at the time appointed 
the sheriff or his deputy may, by proclamation, adjourn the court to 
any hour on the following day to lie by him named, and so from day 
to day until he received other directions from the judge or from the 
Attorney-General. The sheriff shall ’forthwith give notice of such 
adjournment to the Attorney-General. Ibid. sec. 9.

The court of general sessions is not properly an inferior court ; it 
is a court of oyer and terminer. R. v. McDonald (1871), 31 U.C.Q.B 
337; Campbell v. R., 11 Q.B. 799, 814. It is, however, a court which 
does not possess any greater powers than are conferred upon it by 
statute. It has a general jurisdiction over offences attended with a
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I. reach of the peace, and has also such other powers as are conferred 
upon it by statute. R. v. Dunlop, 15 U.C.Q.B. 118; R. v. McDonald 
(1871), 31 U.C.Q.B. 337.

Calender of criminal rases In > ova Sent la.
602. In the province of Nova Scotia a calendar of the 

criminal vases shall be sent by the Clerk of the Crown to the 
grand jury in each term, together with the depositions taken in 
each ease and the names of the different witnesses.

Origin]—Bee. 760, Code of 1892; ($3-64 Viet., Can., ch. 46, see. 3.
Nova Scotia■ practice]—To a similar provision of the Code of 1892 

was added a clause directing that “ the indictments shall not l>e made 
out (except in Halifax) until the grand jury so directs." This prohibi
tion was dropped on the amendment contained in 63-64 Viet., ch. 46. 
Before any witnesses were examined by the grand jury in Nova Scotia, 
they were furnished by the clerk of the Crown, with the calendar, the 
depositions and the names of the witnesses. In England they arc fur
nished by the prosecutor with a bill of indictment, with the names of 
the witnesses indorsed thereon. The witnesses are then sent before the 
grand jury. The jurors learn the charge and the names of the wit
nesses—in the one case from the calendar, depositions and the list of 
witnesses, and in the other from the bill and the indorsement of the 
witnesses' names. See R. v. Townsend, 3 Can. Cr. Cas. 29 at 36, 28 
N.6.B. 468.

The grand jury come into court and report that in certain cases 
they are prepared to find bills.

The grand jury, under this section, has the power to direct that 
indictments shall be prepared in all cases upon the calendar furnished 
to them, even though they may not be prepared to find them, and may 
intend not to do so. Assuming they do not so direct, it is nevertheless 
competent for them, through their foreman, to indorse the words “no 
hill," or other equivalent expression, upon the depositions in each ease, 
or upon the calendar, opposite to the title of each cause, which they 
return to the court. R. v. Townsend, 3 Can. Cr. Cas. 29, at 52, 28 N.8.R. 468.

The omission to send to a grand jury the depositions along with the 
calendar in Nova Scotia will not invalidate an indictment found without 
such depositions. R. v. Turpin (1904), 8 Can. Cr. Cas. 59 (N.S.).

Terms and sessions in Nova Scotia]—Sec. 27 of the Nova Scotia 
Judicature Act, R.8.N.S. 1900, ch. 155, is not ultra vires of the Nova 
Scotia legislature in respect of the change it purports to make in the 
times at which fixed sessions of certain provincial courts of criminal 
jurisdiction are to take place. R. v. Cook, 48 N.8.R. 150, 23 Can. Cr.
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Sfiilenm In N«vn Scotia.
603 A judge of the Supreme Court of Nova Scotia limy 

sentence convicted criminals on any day of tin* sittings at 
Halifax, as well as in term time.

Origin]—Code of 1892, sec. 761; R.8.C. 1886, ch. 174, sec. 277.
Sentence out of term of court]—As to fixed sessions of court, see 

RH.N.8 1900, ch. 155; B. v. Cook, 48 N.8.B. 150, 23 Can. Cr. Cas. 50.

Powers General of Certain Officials.
Officials with powers of two justices.

604 The «1 udge of the Sessions of the Peat** for the city of 
Quebec, the Judge of the Sessions of the Peace for the city of 
Montreal, and every recorder, }K)lk« magistrate, district magis
trate or stipendiary magistrate appointed for any territorial 
division, and every magistrate authorized by the law of the 
province in which he acts to perform acts usually required to lie 
done by two or more justices, may do alone whatever is author 
ized by this Act to be done by any two or more justices.

Origin]—Code of 1892, sec. 541; R.8.C. 1886, ch. 174, sec. 7.
Limited jurisdiction of Court of Session#]—See secs. 582 and 583.
Magistrate “ appointed for any territorial division ”]—The jurisdic 

tion of a stipendiary magistrate appointed for an entire county is not 
ousted as to a town within the county by the appointment of a sti 
pendiary magistrate for the town ; but both may have concurrent juris 
diction, unless the town magistrate’s appointment is specifically made 
to confer exclusive jurisdiction within the town limits. R. v. Giovanetti. 
34 N.8.B. 505, 5 Can. Cr. Cas. 157; R. v. Coady (1915) 48 N.8.R. 255. 
23 Can. Cr. Cas. 434.

Courts of Sessions of the Peace at Montreal and Quebec]—The court 
of general sessions of the peace at Montreal, sometimes called the court 
of quarter sessions, has power to hear and determine all matters relating 
to the preservation of the peace, and its jurisdiction may lie exercised 
by the other court known as the “ Court of the Sessions of the Peace ” 
established by article 3259 R.8.Q. ; there is in strictness no “ police 
magistrate’s court,” the acts of the magistrate are not acts of ” a court ” 
although the place of hearing is by Code sec. 714 to be deemed an open 
court. R. v. Walker, (1913) 23 Can. Cr. Cas. 179.

The wording of art. 3351, R.8.Q., is such as to imply that the old 
common law powers of justices of the peace in the province of Quebec 
are preserved, and arc to be taken as conferred upon them by the 
fact of their appointment. R. v. Walker, 23 Can. Cr. Cas. 179, at 185.

Substitute judges of the Sessions Court]—See Brunet v. The King 
(1918) 57 8.C.R. 83, 30 Can. Cr. Cas. 16, and notes to secs. 777, 824-827.
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Clerk of the Peace, Montreal.

605 In the district of Montreal the Clerk of the Peace or 
Deputy Clerk of the Peaee shall have all the [lowers of a justice 
under Parts XIII and XIV', and under sees. 629 to 6*3. inclusive.

Origin]—58-59 Viet., Can., eh. 40, sec. 1.
Starch warrants nod ardcrt for ncarch]—Bee levs 626-643, inclusive.
Compelling appearance of accused before justices1—Bee secs. 646- 

667 (Part XIII)
Preliminary inquiry into indictable offence]—Bee secs. 668-704 (Part 

XIV).

Inrlsillellow as to prise lights.
606 Every judge of a sujierior court or of a county court, 

judge of the sessions of the peace, stipendiary magistrate, police 
magistrate, and commissioner of [silice of Canada, shall, within 
the limits of his jurisdiction as such judge, magistrate or com
missioner, have all the powers of a justice with respect to offences 
against provisions of this Act as to prize fights.

Origin]—R.8.C. 1886, eh. 153. sec. 10.
Prise fight offences]—These are dealt with in sees. 2 (31), 104 to 

108, inclusive, and in secs. 627, 628 and 1059.

Preserving order la court.
607. Every judge of the sessions of the peace, chairman of 

the court of general sessions of the peace, police magistrate, 
district magistrate or stipendiary magistrate, shall have such and 
like powers and authority to preserve order in courts held by 
them during the holding thereof, and by the like ways and 
means as now by law are or may be exercised and used in like 
cases and for the like purposes by any court in Canada, or by 
the judges thereof, during the sittings thereof.

Origin]—Code of 1892, sec. 908, B.8.C. 1886, ch. 178, sec. 109.
“ To preserve order ’’]—The authority conferred is for the purpose 

of preserving order in the court. This may ordinarily he effected by 
directing that the offender be removed.

The power given by see. 607 to police magistrates and other named 
officials does not extend to proceedings for contempts committed ont of 
court. Hr Scaife, 5 H.C.R. 153. As to contempt of court by improper 
newspaper comment, see see. 322.

791



ISWî] Ciiiminal Code (Part XII)

A summary trial court under Part XVI of the Code is an 14 open 
public court.44 Sec. 787. A county court judge's criminal court holding 
a 44 speedy trial44 under Part XVIII over which a judge of the sessions 
of the |>eerc may preside in Ontario or Quebec (sec. 823) is a 44 court 
of record." Sec. 824, A magistrate trying a charge under the Summary 
Convictions Act ( Part XV of the Code) is not a court of record, but 
by sec. 714 the place where the trial takes place is to be deemed 44 an 
open and public court to which the public generally may have access bo 

far as the same can conveniently contain them.44 Code sec. 714.
H'aps and tu fans an now are or may be exercised, etc.]—The word 

44 now 44 was included in the corresponding sec. 1044 of the former Code 
from which this section is derived, but the effect of the re-enactment 
may be to make applicable the law as it stood at the time when the 
Revised Statutes of Canada, 1906, came into effect (31 January, 1907).

Commitment in writin/t 1—The commitment should lie in writing and 
for a definite period. Armstrong v. McCaffrey, 12 N.B.R. 525; R. v. 
Scott, 2 C.L.J. 323; ex parte Porter, 5 B. & S. 209.

Resistance to execution of process.

608 Every judge of the sessions of the peace, chairman of 
the court of general sessions of the (leave, recorder, police magis
trate, district magistrate or stipendiary magistrate, whenever 
any resistance is offered to the execution of any summons, war
rant of execution or other process issued hv him. may enforce 
the due execution of the same hy the means provided bv the law 
for enforcing the execution of the process of other courts in 
like cases.

Griffin]—Code of 1892, sec. 909 and 5fl Viet., eh. 32, sec. 1; R.8.C. 
1886, ch. 178, sec. 110.

Assantt on person rrreutinff proreat]—See see. 296.

Special Powers and Duties of Certain Officials.

Versons carrying weapon In proclaimed district. Arrest.—Com
mittal.

609. Any commissioner, or justice, constable or peace officer, 
or any person acting under a warrant, in aid of any constable or 
peace officer, may arrest and detain any person employed on 
any publie work, found carrying any weapon, within any place 
in which Part III is, at the time, in force, at such time and in 
such manner as, in the judgment of such commissioner, justice, 
constable or peace officer, or person acting under a warrant.
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afford just cause of sus|>icion that it is carried for purposes 
dangerous to tile public peace.

2. The justice or commissioner arresting sueli person, or be
fore whom he is brought, may commit him for trial unless he 
gives suflieient hail for his appearance at the next term or sitting 
of the court before which the offence can lie tried, to answer to 
any indictment to he then preferred against him.

Origin]—R.fl.O. 1880, ch. 151, sec. 7.
Carrying weapon in proeieiimed district]—flee sees. 142 to 149, 

inclusive.
Commissioner's return to Government os to weapons received]— 

flee sec. 1136.
Defects of form]—By Code sec. 1132 no action or other proceeding, 

warrant, judgment, order or other instrument or writing authorised by 
any provisions of I’art Ml relating to Part III, or necessary to carry 
out its provisions, shall Is* held void or he allowed to fail for defect of

Search amd seiewre of tccoponsl—See secs. 610-612.

Search warrant for weapon*.

610. Any commissioner or any justice having authority with
in any place in which Part III is at the time in force, upon 
oath before him of belief of the deponent that any weapon is 
in the possession of anv person or in any house or place contrary 
to the provisions of Part TIT. may issue his warrant to any 
constable or |ieaee officer to search for and seize the same.

2. Such constable or |>eace officer, or any jierson in his aid. 
may search for and seize the same in the possession of any |>erson. 
or in anv such house or place.

Origin]—R.8.C. 1886, ch. 151, sec. 8.
Warrant to search for weapons in proclaimed districts]—See secs. 

144 to 149 inclusive and secs. 1132 and 1136.
Defects of form]—flee Code sec. 1132.

flight of entry for search, t'ontiscatlon of weapon.

611. If admission to any such house or place is refused after 
demand, such constable or peace officer and any person in his 
aid. may enter the same by force, b" day or by night, and seize 
any such weapon and deliver it to such commissioner or justice.
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2. l'nltwh tlie person in whose possession or in whose house 
or premises the same is fourni, within four days next after the 
seizure, proves to the satisfaction of such commissioner or jus
tice tliat tile weapon so seized was not in his posesssion or in 
his house or place contrary to the provisions of Part III, such 
weapon shall be forfeited to the use of His Majesty.

Origin]—R.8.C. 1886, eh. 151, sec. 9.
Warrant to search for weapon» in proclaimed districts]—See sees. 

144 to 149 inclusive and secs. 1132, 1136.
Return by Commissioner to Secretary of State]—See sec. 1136.

Disposal of forfeited arms.

812. All weapons declared forfeited under Part 111, shall 
lie sold or destroyed under the direction of the commissioner or 
justice by whom or by whose authority the same are seized, or 
before whom the same are brought, and the proceeds of such 
sale, after deducting necessary exjienses, shall be received bv 
such commissioner and paid over by him to the Minister of 
Finance for the public uses of Canada.

Origin]—R.8.C. 1886, ch. 151, sec. 10.
Forfeiture of weapon» not delivered up]- Hoc secs. 145, 611 (2).
Defect» of form]—See Code sec. 1132.

Search for and seliure of liquors In proclaimed district. Relied 
liquor securely kept.—Information when there Is no shop 
or bar.

613. If any ]ierson makes oath or affirmation before any 
such commissioner or justice, that he has reason to believe, and 
docs believe, that any intoxicating liquor with respect to which 
a violation of the provisions of sec. 150 has been committed or 
is intended to lie committed is on board of any steamboat, vessel, 
boat, canoe, raft, or other craft, or in any railway carriage or 
freight car, or in any carriage, vehicle or other conveyance, or 
in any railway station, freight shed or other railway building, 
or in or about any other building or premises, or in any other 
place within the limits specified in any proclamation under the 
said Part, the commissioner or justice shall issue a search war
rant to any sheriff, police officer, constable or bailiff, who shall 
forthwith proceed to search the steamboat, vessel, boat, canes-.
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rail or oilier craft, or the railway carriage, freight ear, or the 
carriage, vehicle or conveyance, or the railway station, freight 
shed, or other railway building, or the other building or 
premises, or the place described in such search warrant.

Z. If any intoxicating liquor is found therein or thereon the 
|ierson executing such search warrant shall seize the intoxicat
ing liquor and the barrels, casks, jars, bottles or other packages 
in which it is contained and shall keep it and them secure until 
final action is had thereon.

3. No dwelling house in which, or in part of which, or on 
the premises whereof, a shop or bar, is not kept, shall Ik- searched, 
unless the said informant also makes oath or affirmation that 
some offence in violation of the provisions of the said section 
has been committed therein or therefrom within one month next 
preceding the time of making his said information for a search 
warrant.

Origi«]—6 and 7 Edw. VII, ch. 9, see. 4; R.8.C. 1886, ch. 151, sec. 16.
Additional power to seise on view]—“Every oEcer appointed under 

Part III of the Criminal Code, and every constable appointed under
any law of Canada, may seise upon view anywhere upon the limits
sj-ecified in any proclamation under said Part any intoxicating liquors 
in respect of which he has reason to believe that a violation of the pro
vision of the said Part is intended, and he shall forthwith convey any
liquor so seised together with the owner or person in possession thereof, 
la-fore a commissioner or justice, who shall thereupon proceed as is 
provided by sec. 614.” Can. Statutes, 1907, 6-7 Edw. VII, ch. 9, sec. 6.

Informant executing warrant at chief of police]—The fact that the 
informant as chief of police laid the information for and executed a 
search warrant under the Canada Temperance Act was held not to 
invalidate a summary conviction for keeping liquor for sale, although 
bused upon the result of the search under the warrant. Ex parte Dewar, 
39 N.B.R. 14,3, 15 Can. Cr. Cas. 273, distinguishing Ex parte McCleave, 
3$ N.B.R. 100, 5 Can. Cr. Cas. 115; R. v. Swarts, 27 Can. Cr. Cas. 90, 
37 O.L.R. 103, and see Ex parte Wilson, 15 Can. Cr. Cas. 270, Stone v. 
Vallee, 18 Can. Cr. Cas. 223; Gaul v. Ellice, 6 Can. Cr. Cas. 15, 3 O.L.R. 
438; R. v. Le Blanc, 21 Can. Cr. Cas. 221, 41 N.B.R. 99.

“ Intoxioating liquor"]—See definition in sec. 2 (17), as amended 
6 7 Edw. VII, Can., ch. 9.

Liquors in proclaimed district in vicinity of public work]—See Code 
secs. 150-154, 613-618, 639, 651.

Defects of form]—See Code sec. 1132.
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Wringing th<‘ owner to answer.—Liquor forfeited and to lie des. 
troyed. Attestation of destruction.

614. The owner, keeper or person in possession of the in
toxicating liquor so seized, if he is known to the officer seizing 
it, shall be brought forthwith before the commissioner or justice 
who issued the search warrant, and if it appears to the satisfac
tion of the commissioner or justice that a violation of the pro
visions of the said section has been committed, or was intended 
to lie committed, with respect to such intoxicating liquor, it 
shall be declared forfeited, with any package in which it is con
tained, and shall lie destroyed by authority of the written order 
to that effect of the commissioner or justice, and in his presence 
or in the presence of some person appointed by him to witness 
the destruction thereof.

2. (Repealed by Canada Statutes, 1907, chap. 9.)
3. Such commissioner or justice, or the person so appointed 

by him, and the officer by whom the said intoxicating liquor ha- 
been destroyed, shall jointly attest, in writing upon the back of 
the said order, the fact that it has been destroyed.

Origin]—6 and 7 Edw. VII, ch. 9, secs. 5 and 6; R.8.C. 1886, eh. 
151, see. 16.

Seicure and destruction of liquors in proclaimed district]— A com
missioner of poliee appointed under R.S.C. 1906, ch. 92, was held to be 
a person “ fulfilling a public duty ” within the terms of the Ontario 
statute, R.8.O. 1897, eh. 88, and is entitled to notice of action their 
under before suit is brought against him for a return of a fine and 
costs alleged to have been irregularly levied upon the plaintiff by the 
commissioner in virtue of his office in respect of plaintiff's possession 
of intoxicating liquor within a prohibited district in alleged contravention 
of Criminal Code, secs. 150 and 151. Where an order for the forfeiture 
and destruction of intoxicating liquor seized was made by a commis 
sioner of Dominion police assuming to act under the authority of Code 
sec. 614 in the presence of the owner of the liquor brought before him 
by the seizing officer, and the commissioner had, by statute, jurisdiction 
over the subject-matter and over the owner in respect thereof, a notice 
of action must be given within six months under R.8.O. 1897, ch. 88, 
even if the forfeiture was irregularly made or was wholly void or con
trary to natural justice, and was not reduced to writing ; and semble the 
action itself must Ire brought within six months under Criminal Code, 
sec. 1149. Oeller v. Loughrin, 18 Can. Cr. Cas. 461, 24 O.L.R. 18, 19 
O.W.R. 318 ; and see R. v. Mitchell, 19 Can. Cr. Cas. 113, 24 O.L.R. 
324, 19 O.W.R. 588, as to waiver of the irregularity.
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Defects of form}—See ('ode see. 1 1.12
Some proceedings n'hen srirepc is on IK# J s.-v note to mi:, 61.1. 

Owner, keeper or possessor am) bo roniieled at once.
615. Tito owner, kee|ier or jutmiii in |Kisaeesion of any in- 

toxieating liquor mi seized and forfeited may be eonvieted of an 
offence against the said section without any further information 
laid or trial had, ami shall lie liable to the penalties mentioned 
in sec. 161,

Origin]—R.H.O. 1SS6, eh. 151, see. 17.
Defects of form] See Code see. 11.12.

I'roredure If owner Is unknown.—When liquor ma> he delivered to 
owner.—Forfeiture and destruction In other eases.

616 If the owner. kee|ier or ]sowes*or of intoxicating 
seized as aforesaid, is unknown to the officer seizing the same, 
it shall not Is1 condemned and destroyed until the fact of such 
seizure, witli the nuntla-r and description of the packages, as 
near as may Is-, lias lieen advertised for two wicks by posting up 
a written or a printed notice and description thereof, in at least 
three public places, in the place where it was seized.

2. If it is proved within such two weeks to the satisfaction 
of the commissioner or justice by whose authority such intoxi
cating liquor was seized, that, with res|ieet to such intoxicating 
liquor no violation of the provisions of see. 150 has las'll com
mitted or is intended to In’ committed, it shall not la1 destroyed, 
luit shall la1 delivered to the owner, who shall give his receipt 
therefor in writing upon the hack of the M'urch warrant, which 
shall lie returned to the commissioner or justice who issued the 
same.

:l. If after such advertisement as aforesaid, it appears to «ueh 
commissioner or justice that a violation of the provisions of the 
said section has tax'll committed or is intended to lie committed, 
then such intoxicating liquor, with any package in which it is 
ixintained, shall he forfeited and destroyed as hereinbefore 
provided.

Oixflt»]—R.8.C. 1886, eh. 151, see. 17.
Liquor forfeited mid destroyed is proclaimed district]—See Code 

sees. 150-154. 614, 615, 617, 618.
Defects of form]—See Code see, 1132.
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Kvldeure <•( precise description of liquor not necessary.
617. In Hiiy prosecution under this Act for any offence with 

respect to intoxicating liquor, it shall not lie necessary that any 
witness should depose directly to the precise description of the 
liquor with res|ax‘t to which the offence has been committed, or 
to the precise consideration therefor, or to the fact of the offence 
having been committed with his participation or to his own 
personal and certain knowledge ; hut the commissioner or justice 
trying the case, so soon as it appears to him that the circum
stances in evidence sufficiently establish the offence complained 
of. shall put the defendant on his defence, and in default of 
such evidence Isbng rebutted, shall convict the defendant 
accordingly.

Origin]—B.8.C. 1*86, eh. 151, sec. 111.
IT Acs on ccs of proof is ehiflrct]—Compare with Canada Temperance 

Act, B.S.C. 1906, eh. 152, sec. 141.
Defects of form]—See Code sec. 1132.

Nummary convictions. Hart XV to apply. Commissioner a justice 
under Part XV.

618. Any commissioner or justice may hear and determine, 
in manner provided by Part XV, any case arising within In- 
jurisdiction.

2. All the provisions of Part XV. shall, in so far as they are 
not inconsistent with this Part, apply to every commissioner or 
justice mentioned in this Part or cm [lowered to try offenders 
against Part III.

d. Every such commissioner shall lie deemed a justice within 
the meaning of Part XV, whether he is or is not a justice for 
other purposes.

Origin]—B.8.C. 1886, eh. 151, sees. 20 and 21.
Commissioners of police]—The statute, B.8.C. 1906, eh. 92, “ An Act 

respecting the Police of Canada." provides for the appointment of 
commissioners of police and confers upon them " all the powers and 
authority, rights and privileges by law appertaining to justices of the 
peace generally and within any province all the powers and authority, 
rights and privileges by law appertaining to police magistrates of Cities 
in the name province."

The Act also provides that "every such commissioner shall lie subject 
in all respecta except as otherwise provided by this Act, to the law of
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the province, district or territory in which he is acting, respecting police 
magistrates and the office of justice of the peace.”

A mistake by mis description of the official capacity of the magis 
Irate in the proceedings before the final adjudication whereby a “com
missioner of police ” having the authority of two justices of the peace 
was wrongly described in the preliminary proceedings as a “ justice of 
the peace” will not invalidate a summary conviction made by him as a 
commissioner of police if he was correctly designated as such both in 
the memorandum of adjudication and in the formal conviction. R. v. 
Fitzgerald (1911), 1 W.W.R. 109, 19 Can. Cr. Cas. 39, 19 W.L.B. 462 
(Alta.).

Any commissioner or justice']—As to the appointment of commission
ers for the purposes of Part III, sec Code see. 144.

Under Part XV]—Part XV is known as the Summary convictions 
clauses, and includes Code sees. 705 to 770 inclusive.

Defects of form]—By Code sec. 1132 no action or other proceeding, 
warrant, judgment, order or other instrument or writing authorized by 
any provisions of Part XII relating to Part III, or necessary to carry 
out its provisions, shall be held void or be allowed to fail for defect 
of form.

Justices may disarm persons aflending meeting.

619. Any justice within whose jurisdiction any public meet
ing i* appointed to lie field may demand, have and take of and. 
from anv person attending such meeting, or on his wav to attend 
the same, without his consent ami against his will, by such force 
as is necessary for that purpose, any offensive wea|mn, surh as 
firearm», swords, staves, bludgeon», or the like, with which any 
such person is so armed, or which any such person has in his 
(tossession.

Origin]—R.8.C. 1886, ch. 152, sec. 1.
Penalty for refusing to deliver up weapon]—See sec. 126.
Return of weapons on following day]—See secs. 620 and 621.
Confiscation of weapons on conviction]—See secs. 622, 120-124.

Itestitutlon of weapons.

620. Upon reaeon a hie request to anv justice to whom anv 
such wea|mn has been peaceably and quietly delivered as afore- 
>aid. made on the day next after the meeting has finally dis
persed. and not before, such weapon shall, if of the value of one
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dollar or upwards, be returned bv such justice to the person 
from whom the same was received.

Orif/in]—R.S.C. 1886, ch. 152. see. 2.
“ .tap Htif'h weapon "J- Any offensive weapon, such as firearms, 

swords, etc., as specified in sec. 619.

Ho liability In ease of accidental loss.

621. No such justice shall lie held liable to return any such 
weapon, or make gcxxl the value thereof, if the same, by unavoid
able accident, has lieen actually destroyed or lost out of tin1 
possession of such justice without his wilful default.

Origin] —R.8.C. 1886, ch. 152, sec. 3.

Weapon not a pistol, to he Impounded. If pistol, to he handed over 
to municipality. -To lieutenant governor, when.

622. The court or justice before whom any |«rson is con
victed of any offence against the provisions of secs. 120 to 12t 
inclusive, shall im|siund the weapon for carrying which such 
person is convicted, and if the weajion is not a pistol, shall cause 
it to be destroyed.

2. If the wea|x>n is a pistol, the court or justice shall cause 
it to he handed over to the corporation of the municipality in 
which the conviction takes place, for the public uses of such 
corporation.

3. If the conviction takes place where there is no municipal
ity. the pistol shall lie handed over to the lieutenant-governor 
of the province in which the conviction takes place, for the pub
lic uses thereof in connection with the administration of justice 
therein.

Origin]—R.6.C. 1886, ch. 148, sec. 7.

Seizure nf eopper coin unlawfully Imported or manufactured. 
Forfeiture on proof.

623. Any two or more justices, on oath that any copper coin 
has been unlawfully manufactured or imported shall cause the 
same to he seized and detained, and shall summon the person in 
whose possession the same is found, to appear before them.
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2. If it appears to their satisfaction, on evidence, that such 
copper coin has been manufactured or imported in violation of 
this Act, such justices shall declare the same forfeited, and shall 
place the same in safe keeping to await the disposal of the 
Governor General, for the public uses of Canada.

Origin]—R.S.C. 1886, eh. 167, sec. 29.
Offences relating to copper coin»]—See secs. 2 (8), 554-557, 559, 

561-569, 623-626, 955, 980-981, 1041.

Illegal possession of copper coin unlawfully Imported or manu
factured.

624. If it appears, to the satisfaction of such justices, that 
the person in whose possession such copper coin was found, 
knew the same to have been so unlawfully manufactured or im
ported. they may condemn him to pay the penalty provided by 
Part IX, for manufacturing or importing copper coin, with 
costs, and may cause him to he imprisoned for a term not ex
ceeding two months, if such |s>nalty and costs arc not forthwith 
paid.

Origin]—R.8.C. 1886, ch. 167, sec. 30.
Informer’s share of fine]—See sec. 1041.
Offences relating to copper coin»] See secs. 2 (8), 554-557, 559, 

561-569, 623-626, 955, 980 981, 1041.

Hennery of penally from the possessor In certain rases. Possessor 
not aware of unlawful Importation or manufacture liable to 
penalty In civil action.

625. If it appears to the satisfaction of such justices, that 
the jierson in whose possession such copper coin was found was 
not aware of it having lieen so unlawfully manufactured or 
imported, the penalty may be recovered from the owner thereof 
by any person who sues for the same in any court of competent 
jurisdiction.

Origin]—R.S.C. 1886, ch. 167, sec. 31.
Division of amount recovered between Crown and plaintiff]—See sec. 

1041.

Offences relating In copper coin»]—See secs. 2 (8), 546, 554-557, 559, 
561-569, 623 626, 955, 980 981, 1041
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0Wcer of Custom* may scire the coin.
626 Any "(tiler of Customs may seize any eo|>|>er min 

imported or attempted to lie ini|Hirted into Canada in violation 
of this Art. and may detain the same as forfeited, to await tile 
disposal of the Qovernul Ueneral, for the pgldie uses of Canada.

Origin]—R.8.C. 1886, ch. 1«7, sec. 32.
Unlawful importation of copper coin)—Hoc see. 554.
Offences relating to copper coins]—See sees. 2 (§), 545, 554-557, 5511, 

561-56», 623-626, #55, 980-981, 1041.

Proceedings when prize-tight anticipated. Arrest. Meroarnlzanre.- 
Commltment In default.

627. If, at any time, the sheriff of any county, place or 
district in Canada, any chief of police, any jsiliee officer, or anv 
constable or other |s-aee officer has reason to believe that am 
person within his bailiwick or jurisdiction is alsiut to engagi
ez principal in any prize-fight within Canada, he shall forthwith 
arrest such |ierson and take him lief ore a justice, and shall 
forthwith make complaint in that liehalf, n|sm oath, before 
such justice.

2. Such justice shall inquire into the charge, and if he is 
satisfied that the [lerson so brought before him was, at the time 
of his arrest, alamt to engage as a principal in a prize-fight, lie 
shall require him to enter into a recognizance, with sufficient 
sureties, in a sum not exceeding five thousand dollars and not 
less than one thousand dollars, conditioned that he will not 
engage in any such fight within one year from and after tin 
date of such arrest.

3. In default of such recognizance, the justice before whom 
the accused has lieen brought shall commit the accused to tin- 
gaol of the county, district or city within which such inquin 
takes place, or if there is no common gaol there, then to the 
common gaol nearest to the place where such inquiry is hail, 
there to remain for the space of one year or until he gives such 
recognizance with such sureties.

Origin]—R.8.C. 1886, ch. 153, sec. 6.
Price fight offences]—Sec secs. 2 (81), 104-108, 606, 627, 628. 1059
Consideration of release following imprisonment in default for two 

weeks]—Sec sec. 1059.
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Sheriff ma) 'il ni 1...... |mi nue. I’rrient I lie liirlit end arrest persaas
prevent.

628 If any sheriff has reason In helieve that a prizs'-tighl i. 
taking plan' or in alimil to take plan' within his jurisdiction 
as such shvriir. or that any [ntsohs arc alsmt to conic into Canaihi 
at a point within his jurisdiction, from any place outside of 
Canada, with intent to engage in, or to lie concerned in, or to 
attend any prize-fight within Canada, he shall forthwith summon 
a force of the inhabitants of his district or county sufficient 
for the purpose of suppressing and preventing such fight.

2. Such sheriff shall with their aid. suppress and prevent the 
same, and arrest all persons present thereat, or who conic into 
Canada as aforesaid, and shall take them before a justiie to la' 
dealt with according to law.

Origin]—R.8.C. 1886, ch. 153, sec. 7.
Pr«e fight offence»]—Cotie see. 2, sub-sec. (31), 104-108, 627, 628, 

1059.

Information for search warrant. Form.

629. Any justice who is satisfied by information upon oath 
in form I, that there is reasonable ground for believing that 
there is in any building, receptacle, or place,—

(«) anything ujain or in respect of which any offence 
against this Act has lieen or is suspected to have 
been committed ; or,

(It) anything which there is reasonable ground to ladieve 
will afford evidence as to the commission of any 
such offence ; or,

(c) anything which there is reasonable ground to helieve is 
intended to lie used for the purpose of committing 
any offence against the person for which the offender 
may he arrested without warrant; 

may at any time issue a warrant under his hand authorizing 
some constable or otlier jierson named therein to search such 
building, receptacle or place, for anv such thing, and to seize 
and carry it before the justice issuing the warrant, or some other 
justice for the same territorial division to lie by him dealt with 
according to law.
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Origin]—Code of 1892, sec. 569 ; R.8.C. lHHtf, eh. 174, sees. 51 and 52. 
Search warranta generally]— The Criminal Code (nee. 629 et seq.) 

provides for the issue of search warrants in a variety of cases. The 
common law authorized the issue of a search warrant only in the case of
1 ceny or suspected larceny: Encycloptedia of the l^aws of England, 
.«id etl., vol. 13, tit. " Search Warrants,” p. 199; .1 ones v. German 11896J
2 Q.B. 418 and |1897] 1 <j.B. 374; Ho Quong v. Cuddy, (1914) 7 
W.W.R. 797 (Alta.).

It would seem that the effect of sec. 629 upon the common law war 
rant for stolen goods must be either to supersede entirely the common 
law warrant or to make it subject to the same requirements as the Code 
demands for a search warrant in respect of any offence.

A search warrant issued under sec. 629 is a judicial proceeding, mid 
may bo removed by certiorari. R. v. Kehr., 11 Can. Cr. Cas. 52, 11 O.L.It. 
517; R v. Frain (1915), 24 Can. Cr. Cas. 389 (Rask.) ; R v It.-n.l. • 
(1916), 36 O.L.B. 378, 26 Can. Cr. Cas. 393, 10 O W N. 102.

A search warrant for liquors may be issued under the Canada 
Temperance Act without first laying a charge against the custodian of 
the liquors for keeping them for sale. Townsend v. Cox, 12 Can. Cr. 
Caa. 509, [1907] A.C. 514.

Ree as to warrants to search for intoxicating liquor under various 
liquor laws : Townsend v. Beckwith, 42 N.8.U. 307, 14 Can. Cr. Cas. 
353 ; R. v. Heffernan, 13 Ont. R. 616; Ex parte Dewar, 39 N.B.R. 143 ; 
Ex parte McCleave, 35 N.B.R. 100; R. v. Le Blanc, 41 N.B.R. 99, 21 Can 
Cr. Cas. 221, 12 E.L.R. 66, Ex parte Doyle, R. v. Lawlor, 27 Can. Cr. 
Cas. 60, 42 N.B.R. 244; R. v. Hwarts, 37 O.L.R. 103, 27 Can. Cr. Cas. 
M; R. v. IbQwjr, 14 Ont. R. SI.

Form of information to obtain search warrant]—Ree Code form 1, 
following sec. 1152.

Information for search warrant]—The information on oath for the 
purpose of getting a search warrant is distinct from that required under 
Code sec. 654 for a warrant to arrest the susj>ected person. Ex parte 
Cavanagh, 34 N.B.R. 1, 2 Can. Cr. Cas. 267.

If the information discloses no criminal offence, the search warrant 
issued upon it will be set aside. R. v. Frain (1915), 24 Can. Cr. Cas. 
389 (Rask.). Ro also if the information does not state the causes of 
suspicion (Code form 1); R. v. Kehr, 11 O.L.R. 517, 11 Can. Cr. Cas. 
52; R. v. Frain (1915) 24 Can. Cr. Cas. 389; R. v. Bender (1916) 36 
O.L.R. 378, 26 Can. Cr. Cas. 393; Roux v. Hewat [1919] 1 W.W.R 
530 (B.C.)

“ May ” issue a warrant]—By the Interpretation Act, R.8.C. 1906, eh. 
I, the word “ may ” is to be construed as permissive and the word 
" shall ” as imperative, but this statutory direction is subject to the 
express qualification that the context does not otherwise require. Inter
pretation Act, R.R.C. 1906, ch. 1, sec. 34. The word “ may ” does not 
give an arbitrary power of refusal where what is to be done is in the
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nature of a public duty, but it rather imports a judicial discretion; the 
official empowered is to consider and decide upon an application for a 
search warrant, and if he finds the contingency exists for which the 
statute provides the remedy, it is his duty to apply it and a mandamus 
will lie for his refusal to hear the application, Cameron v. Wait, 3 
A.R. (Ont.) 193; Bernardin v. Dufferin, 19 Can. 8.C.R. 581; Dwyer 
v. Port Arthur, 21 Ont. R. 175. But a mandamus will not lie to correct 
an erroneous decision of the justices upon a matter of judicial dis
cretion as distinguished from a merely ministerial duty. R. v. Middle
sex Justices, 9 A. & E. 546; Re White and Galbraith, 12 P.R. (Ont.) 
513; Ex p. Cook, 3 Can. Cr. Cas. 72; R. v. Ettinger, 3 Can. Cr. Cas. 
387. He must exercise his discretion bona fide and not arbitrarily. R. 
v. Adamson, 1 (j.B.D. 201. He must not have based his decision upon 
considerations not recognized by the law or have so misconstrued the 
statute us to have practically declined a jurisdiction conferred upon him, 
or he will be subject to a mandamus order from a superior court. 
Pouruier v. De Montigny, 10 (jue. 8.C. 292; Re Parke, 3 Can. Cr. Cas. 
122, 30 Ont. R. 498; Re Holland, 37 U.C.Q.B. 214; R. v. Connolly, 20 
Ont. R. 220; R. v. Sanderson, 15 Ont. R. 106; Thompson v. Desnoyers, 
3 Can. Cr. Cas. 68.

Form of search warrant]—A statutory form of search warrant (Code 
form No. 2) follows Code sec. 1152.

A search warrant signed by a justice acting in the illness, or absence, 
or at the request of a police magistrate, and having no jurisdiction 
otherwise, should include, in its designation of the justice, such fact, 
otherwise the warrant is invalid. R. v. Lyons, 2 Can. Cr. Cas. 218.

A search warrant directing the constable to search a particular
house “ or any other house at ------ if there is any suspicion that the
said goods, etc., be in such house," is bad, as it delegates to the con
stable the duties of the justice, by enabling him to act on suspicions 
arising in his mind after the issue of the warrant, and it is also void 
for uncertainty. McLeod v. Campbell (1894), 26 N.8.R. 458.

Search warrant to state the offence]—The search warrant must dis 
close on its face the alleged offence in respect of which it was issued. 
It. v. Le Vesque (1918), 42 D.L.R. 120 (N.B.); R. v. Frain (1915), 
24 Can. Cr. Cas. 389 (8ask.). The warrant may be invalidated by 
material defects in the information. R. v. Frain, supra; It. v. Kehr, 11 
O.L.B. 517, 11 Can. Cr. Cas. 52.

Execution of search warrant]—The search warrant is to be executed 
by day unless it shows on its face that the justice has authorized that 
it be executed at night. Code sec. 630, " Day " is from 6 a.m. to 9 
I un., and night is from 9 p.m. to 6 a.m. See Code sec. 2, sub-sec. (23).

If a constable is the aggrieved person, and not merely an informant 
in his official capacity, the search warrant should not be executed by 
him in his own case. Condell v. Price, 1 Hannay (N.B.) 333; Powell 
T. WIHtl—■ (IMS), 1 V.r.Q.B. 154; R. v H.-lw-a (IMS), 43 N.B.R. 
375, 24 Can. Cr. Cas. 395.
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In Hamilton v. Calder, 23 N.B.H. 373, it in said that where the 
search warrant is for stolen goods, some one (the ow-ner, if he is com
plainant), who can point the goods out, usually accompanies the officer 
in the execution of the warrant for the purpose that on his pointing and 
declaration the officer may judge whether or not they are the goods 
mentioned in the warrant ; the constable's duty is to judge and deter 
mine them to be such goods before he takes or removes them.

Launock v. Brown (1810), 2 B. * Aid. 593, 106 E.R. 482, was a case 
of a search warrant under a statute (22-23 far. 11, ch. 25, sec. 2) which 
empowered game keepers and other persons, authorized by warrant under 
the hand and seal of any justice of the peace for the county in the 
day time to search the houses, outhouses, or other places of certain per
sons for guns, bows, greyhounds, etc., and to seize, detain and keep the 
same, etc. The court en bane of four judges, affirming the decision of 
the trial judge, held that a search warrant under the statute was tin 
lawfully executed, inasmuch as no demand of admittance had lieen 
made before breaking open the outer door of the dwelling-house of the 
plaintiff's house. This rule is applicable to all search warrants or 
orders for search of a dwelling-house unless it is clear from the statute 
authorizing the search warrant that a demand to open is not necessary. 
Wall KSe X <'u.l.lv ( Xu. I), IS ran ». CJlM # MT, 7 W W 1 711

Ah.

In Hodder v. Williams ( 1895] 2 Q.B. 663, the statement made in 
Hmith's Leading Cases in the notes to Bemayne's Case, 5 Coke 91, is 
approved : “ The maxim that ‘a man's house is his castle ' only extends 
to his dwelling-house; therefore a barn or outhouse, not connected with 
the dwelling-house, may be broken open in order to levy an execution 
(Ponton v. Brown, 1 Hid. 181, 186), but not to make a distress for rent ; 
Broun \. Olenn, i«i Q.B. 294.**

In the execution of a search warrant or order for search, where the 
place is not a -dwelling-house, or a room or other place—“ parcel of a 
house” (Penton v. Brown, 1 Keb. 698, 1 Sid. 186)—the police officer 
executing it must have the search warrant with him, in order to exhibit 
it for inspection if it is asked, and in that case produce it and permit 
inspection of it (Code sec. 40), but he need not under all circumstances 
first demand an entrance or signify the cause of his coming. Wall Hie 
v. Cuddy (No. 2), 23 Can. Cr. Cas. SIS, 7 W.W.R. 797, 8 A.L.R. 111; 
R. v. Sloan, 18 Ont. App. R. 482.

The law is careful to protect the rights and liberty of the subject, 
and if a peace officer or any other person invades a house or home 
without authority he is a trespasser, and the occupant is justified in 
using force to either eject or prevent him from carrying out what he 
may claim to be a privilege, but which he has not the proper authority 
to exercise. R. . Lyons, 2 Can. Cr. Cas. 218.

% An action will lie for wrongfully issuing and executing a search
warrant. Bee cases cited in Stephen on Malicious Prosecution, pp. 7,
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H and 24; Clerk & Lindsell's Law of Torts, 4th ed., pp. 642-3; and par 
ticularly Klm-v v. Smith (1822), 1 D. à H. V7 ; Grainger v. Hill (1838),
4 Bing. N.C. 212; Hope v. Evered, 17 Q.B.D. 338. Bee also Quartz 
Hill Consoli<lated Gold Mining Co. v. Eyre (1883), 11 Q.B.D. 674; 
Willineky v. Anderson (1909), 10 O.L.B. 437; Matthews ▼. Jenkins 
(1907), 3 E.L.K. 577; Codd v. Cabe, L.K. 1 Ex. U. 352; Bleeth v. 
Hurburt, 3 Can. Cr. Cas. 197.

In an action for malicious prosecution, in which the plaintiff was 
nonsuited, it appeared that a magistrate, upon the information of the 
defendant that the plaintiff unlawfully had and kept in his possession 
a dog belonging to the defendant, has issued a search warrant to a con
stable, who took the dog, against plaintiff’s protest. An information 
was then laid by the constable to the same effect, and a summons issued 
against plaintiff, on the return of which, on plaintiff’s counsel objecting 
that no offence was shown, the information was amended, anil the 
plaintiff was charged with stealing the dog, which charge was dis
missed: Held, that the matter having been fairly stated to the magis
trate by defendant, he was not liable for the erroneous view of the 
magistrate as to his jurisdiction in issuing the warrant and summons; 
but, held, also, that there being evidence that the defendant had 
assented to the amendment, lie was not justified in charging the plaintiff 
with theft, because he believed the dog was his own; the real question 
being, not whether the defendant believed the dog to be his, but whether 
he believed that the plaintiff had stolen him, and that the case should 
have been left to the jury. Bring v. Wyatt, 5 O.L.E. 505, 7 Can. Cr. 
Cas. 60.

Justifying under erroneous or irregular warrant] —Bee secs. 24-29,
•> r ♦!,

Montreal)—Tin- Clerk of the Peace or Deputy Clerk of the Peace 
at Montreal has all the jumers of a justice under sec. 62f to 114:1 in
clusive. Code sec. 605.

J urimhction of Ontario police magistrates tut to march warrante1— 
See Ont. statutes Hilt), ell. 24, sec. 15.

t:\ectiflon of searrh warrants outside of jurisdiction.
6291. If the building, receptacle, or place in which such 

thing as aforesaid is reputed to be is in some other county or 
territorial division, the justice may nevertheless issue his warrant 
in like form modified according to the circumstances, and such 
warrant may lie executed in such other county or territorial 
division upon being endorsed by some justice of that county 
or territorial division, such endorsement to he in form 2a, or 
to the like effect.

Origin]—8-9 Ed». VII, Can., ch. 9, sec. 2.
Endorsement of search warrant from another county]—This section
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enables a search warrant to lie executed outside of the jurisdiction of 
the magistrate by whom it is issued on being endorsed by a justice 
of the county in which it is to be executed in accordance with the new 
form 2a, added in 1909.

Sesreh warrant.- Form. Execution.

630. Every search warrant shall be executed by day, unless 
the justice shall by the warrant authorize the constable or other 
|>erson to execute it at night.

2. Every search warrant may be in form 2, or to the like 
effect.

Origin]—Code of 1892, see. .">69; R.8.C. 1886, ch. 50, sec. 101.
Form of warrant to search] —Cede form 2 following see. 1152.

Detention of things seised. Restoration.

631. When any such thing is seized and brought before a 
justice, he may detain it, taking reasonable care to preserve it 
till the conclusion of the investigation ; and, if any one is com
mitted for trial, he may order it further to be detained for the 
purpose of evidence on the trial.

2. If no one is committed, the justice shall direct such thing 
to be restored to the person from whom it was taken, except in 
the cases next hereinafter mentioned, unless he is authorized 
or required by law to dispose of it otherwise.

Origin]—Code of 1892, sec. 569; R.8.C. 1886, ch. 50, sec. 101.
Goods in custodia legis]—Liquor consigned to McK. was seized under 

n search warrant issued under Part II of the Canada Temperance Act, 
I1.8.C. 1906, ch. 152, sec. 136, on information of C., a liquor license 
inspector, and given into C.’s custody for safe keeping. The warrant 
was issued by the proper officer and was regular and valid on its face. 
McK. replevied the goods from C., who put in a claim of property 
under C.8.N.B. 1903, ch. iii, sec. 361: Held, that the replevin was not 
maintainable and that C. was entitled to retain possession of the liquor 
until it should be disposed of according to law, such possession being 
necessary to the currying out of the Act. McKeen v. Colpitts, 39 N.B.It. 
256, 14 Can. Cr. Cas. 488. But replevin has been maintained where the 
claimant was a stranger to the search warrant proceedings and proved 
ownership of the goods which were in possession of another when seized 
under a search warrant for liquors. Fraser v. Watters, 41 N.8.R. 201.

And see O’Neil v. Attorney-General, 26 8.C.R. 122.
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l'«rgfd bank note, Hr., found may be destroyed, t ounterfelt coin 

to be defaced.

632 If under any such warrant there is brought before any 
justice any forged hank note, bank note-paper, instrument or 
other thing, the possession whereof in the absence of lawful 
excuse is an offence under any provision of this or any other 
Act, the court to which any such person is committed for trial 
or, if there is no commitment for trial, such justice may cause 
such thing to be defaced or destroyed.

2. If under any such warrant there is brought before any 
justice, any counterfeit coin or other thing the possession of 
which with knowledge of its nature and without lawful excuse 
is an indictable offence under any provision of Part IX, every 
such thing so soon as it has been produced in evidence, or so 
soon as it appears that it will not be required to he so produced, 
shall forthwith be defaced or otherwise disposed of as the justice 
or the court directs.

Origin]—Code of 1892, sec. 569; R.8.C. 1886, cli. 174, secs. 55 and 
56.

Possession of forged bank notes)—See see. 550.
Possession of counterfeit coins]—See secs. 561, 563.

Selsnre of explosives.—Forfeiture.—Application of proceeds.

633. Every person acting in the execution of any such war
rant may seize any explosive substance which he has good cause 
to suspect is intended to be used for any unlawful object, and 
shall, with all convenient speed, after the seizure, remove the 
same to such proper place as he thinks fit, and detain the same 
until ordered by a judge of a superior court to restore it to the 
|n?rson who claims the same.

2. Any explosive substance so seized shall, in the event of the 
person in whose possession the same is found, or of the owner 
thereof, being convicted of any offence under any provision of 
Part II, relating to explosive substances, be forfeited ; and the 
same shall be destroyed or sold under the direction of the court 
before which such person is convicted.
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R. Ill the ease uf mile, the proceeds arising tlierefmra shall lie 
paid tn tlie lliniiiter of Finance, for the public unes of Canada.

Origin]—Code of 1892, st-i-. 5119; R.H.C. 18811, vli. 50, sees. 11 and IV. 
Offences relating to explosive substances]—See sees. 2 (14), 111-114, 

27», 280, 594, 638.

OHee*l«e weapons seined. Kestorallon or safe rusted).

634 If offensive weapons believed to lie ilangerous to tile 
publie pcaee are seized under a seareh warrant the same shall he 
kept in safe custody in such place as the justice ilirects. unless 
the owner thereof proies, to the satisfaction of such justice, 
that such offensive wea|ions were not kept for any purpose 
ilangerous to the public peace.

2. Any person from whom anv such offensive weapons are 
so taken may, if the justice upon whose warrant the same are 
taken, upon application made for that purjiose. refuses to restore 
the same, apply to a judge of a superior or county court for the 
restitution of such offensive weapons, upon giving ten days' 
previous notice of such application to such justice: and such 
judge shall make such order for tin restitution or safe custody 
of such offensive weapons as u]sin su ‘h application appears to 
him to be proper.

Origin]—Code of 1892, see. 569; R.fi.C. 1886, ch. 149, secs. 2 nml 8.

Suspected guilds, Instruments or things seized. When owner rannnl 
be found. Forfeiture.

635. If goods or things bv means of which it is siispeetisl 
that an offence has been committed against any provision of 
Part VII relating to forgery of trade marks and fraudulent 
marking of merchandise, are seized under a search warrant, and 
brought before a justice, such justice and one or more other 
justice or justices shall determine summarily whether the same 
are or are not forfeited under the said Part.

2. If the owner of any goods or things which, if the owner 
thereof had been convicted, would be forfeited under this Act, 
is unknown or cannot be found, an information or complaint 
may be laid for the purpose only of enforcing such forfeiture, 
and the said justice may cause notice to la- advertised stating 
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that unless cause is slmwii to Iliv contrary at the time and plaie 
named in the notice, such gond- or tilings will In' declared 
forfeited.

:t. At such time and place the justice, unless the owner, or 
some |ierson on his India If, nr other |a'rson interested in the 
goods or things, shows cause to the contrary, may declare such 
goods or things, or any of them, forfeited.

Origin]—Code of 1 NilL'. sec. "iliil ; 51 Viet., Can., eh. 41, sin*. 14.
Forgerg of trade marks and fraudulent marking of merchandise\ — 

Hoc sees. 335-537, 341, 342, 4*6-483, 635, 1038, 1040.

Search for iiahlir stores by peace officer deputed. When deeuieil 
deputed.

636. Any constable or other (iesee officer, if deputed by any 
public department, may. within the limits for which he is such 
constable or |>eaee officer, stop, detain and search any ihtsoii 
reasonably suspected of having or conveying in any manner 
any public stores, stolen or unlawfully obtained, or any vessel. 
Iioat or vehicle in or on which there is reason to sns|iect that 
any public stores stolen or unlawfully obtained may he found.

V. A constable or other peace officer shall be deemed to lie 
deputed within the meaning of this section if he is deputed 
by any writing signed by the person who is the head of such 
department, or who is authorized to sign documents on behalf 
of such department.

Origin]—Code of 1892, sec. 570.
“Public stores”]—See definition in see. 2 (28).
" Public department "J—See definition in see. 2 (27).
Offences relating to unlau'ful possession of public stores]—See secs.

■ (ft), 132 437. U3fi, 991.

Mearrh warrant for gold, silver, ore or quarts. Restoration. 
Appeal.

637. On complaint in writing made to any justice of the 
county, district or place, by any person interested in any mining 
claim, that mined gold or gold-bearing quartz, or mined or 
unmanufactured silver or silver ore, is unlaw fully ilepoaitcd in 
any place, or held by any person contrary to law. a general 
search warrant may lie issued by such justice, as in the case of
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stolen goods, invluding any number of places or (arsons named 
in such complaint.

2. If, U|H)ii search, any such gold or gold-hearing quartz or 
silver or silver ore is found to lie unlawfully deposited or held, 
the justice shall make such order for the restoration thereof to 
the lawful owner as he considers right.

3. The decision of the justice in such case is subject to appeal 
as in ordinary cases coming within the provisions of Part XV.

Origin]—Code of 1882, sec. 571; B.8.C. 1886, eh. 174, see. 58.
Appeal from restoration order]—8ee sec. 649 et seq.
.Security on appeal from restoration order]—In case of an appeal 

from the order of a justice pursuant to sec. 637 for the restoration of 
gold or gold-licaring quarts, or silver or silver ore, the appellant ahull 
give security by recognizance to the value of the said property to prose
cute his ap|>eal at the proper sittings of the court, and to pay such 
costs as are awarded against him. Code sec. 750 (d) as amended Can. 
Statutes, 1908.

Montreal]—The Clerk of the Peace or Deputy Clerk of the Peace 
at Montreal has all the powers of a justice under sees. 629 to 643 
inclusive. Code sec. 605.

Unlawful possession of unmanufactured gold or silver ore]—See 
secs. 353, 378, 424, 424a, 637, 750 (d), 866, 893.

Search for timber. etc„ unlawfully detained.

638 If any constable or other peace officer has reasonable 
cause to suspect that any timber, mast, spar, saw-log or other 
description of lumlaT, lielonging to any lumberman or owner 
of lumber, and liearing the registered trade mark of such lumber
men or owner of lumlier, is kept or detained i:i any saw-mill, 
mill-yard, I morn or raft, without the knowledge or consent of 
the owner, sueh constable or other peace officer may enter into 
or upon such saw-mill, mill-yard, boom or raft, and search or 
examine for the purpose of ascertaining whether sueh timber, 
mast, spar, saw-log or other description of lumlair is detained 
therein without such knowledge or consent.

Origin]—Code of 1892, sec. 572; R.8.C. 1886, ch. 174, sec. 54.
Fraudulent appropriation of drift timber]—See sec. 394.
Theft generally I—Sec secs. 347, 386.
Ileceiving stolen property]—See secs. 399-403.
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Search 1er liquor near HI» Majesty’» vessels. Forfeiture.

639 Any officer in Ilia Majesty'* service, any warrant or 
petty officer of the navy, or any non-cumiuissioned officer of 
marine», with or will lout seamen or person» under hi» command, 
may search any Isiat or lessel which hover» about or approaches, 
or which has hovered aliout or approached, any of Ilia Majesty’s 
ship» or vessels mentioned in see. 141, and may seize any intoxi
cating liquor found oil hoard such Ixuit or vessel; and the liquor 
so found shall lie forfeited to the Crown.

Origin]—Met*. 378, Cede of I 892 ; 30-31 Viet., Can., eh. 40, see. 3.
Illegally conveying liquor to H.M: «hip»] -See see. 141,

Search for women In House of ill-fame. W arrant to search house.

640. Whenever there is reason to believe that any woman 
or girl mentioned in sec. 21(i of this Act, has lieeu inveigled or 
enticed to a house of ill-fame or assignation, then upon complaint 
thereof being made under oath by the parent, husband, master 
or guardian of such woman or girl, or in the event of such 
woman or girl having no known parent, husband, master o> 
guardian in the place in which the offence is alleged to hav. 
been committed, by any other person, to any justice, or to 1 

judge of any court authorized to issue warrants in eases of alleged 
offences against the criminal law, such justice or judge may issue 
a warrant to enter, by day or night, such house of ill-fame or 
assignation, and if necessary use force for the purpose of effecting 
such entry whether by breaking open doors or otherwise, and to 
search for such woman or girl, and bring her and the person or 
persons in whose keeping and possession she is, before such 
justice or judge, who may, on examination, order her to la- 
delivered to her (Mirent, husband, master or guardian, or to lie 
discharged, as law and justice require.

Origin]—Code of 1892, sec. 574; R.8.C. 1886, ch. 157, sec. 7.
Search of house of W-fame]—Secs. 640 and 643 of the Coils 

authorise the issue of a warrant for search of houses suspected of I wing 
linwdy-honees and the arrest without further warrant of offenders found 
therein. B. v. Miller (1913). 25 W.L.R. 296 (Alta.); R. v. Marceau. 
7 W.W.R. 1174 (Alta.) ; and since the amendment of sec. 641, in 1913. 
the latter section also applies to common bawdy-houses and other classes 
of disorderly houses as defined by sec. 228. R. v. Shank 11918] 3 
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W.W.H. RHR (Alta.). There may be canee within nee. U4U which arc 
not within see. 641, and vice versa.

Procuring for immoral purposes]—See see. 216.
Order to search disorderly house and arrest all persons found therein | 

See nee. 641.
Obstructing prove officer entering disorderly hotter]—See sera. 230, 

MM).
h/ontrealj—The Clerk of the Peace or lieputy Clerk of the Peace 

ut Montreal Iihh all the [Movers <if a justice under aeca. 626 to 643 in 
cl naive. Code aec. 60."».

Search In dlaorderl) houne*. Order lor aearrh. Ileal red Inn of 
|iro|ierty seized.

641. If a constable or other peace officer of any city, town, 
incorporated village or other municipality or district, organized 
or unorganized, or plan-, re]»orts in writing to the mayor or 
chief magistrate, or to the [Milice, stipendiary or district magis
trate of such city, town, ineorjioraled village or other muni
cipality, district or place, or to any police or stipendiary magis
trate having jurisdiction there, or, if there In- no such mayor 
or chief magistrate, or [Milite stipendiary or district magistrate, 
to any justice having such jurisdiction, that there are good 
grounds for lielieving, and that he does believe, that any house, 
room or place within the said city or town, incorporated village 
or other municipality, district or place is kept or used as a 
disorderly house as defined by sec. 22H ; or for betting, wagering 
or [mmiI selling contrary to the provisions of sec. 235, or for the 
purpose of carrying on a lottery or for the sale of lottery tickets, 
or for the pur|Mise of conducting or tarrying on of any scheme, 
contrivance or operation for the purpose of determining the 
winners in any lottery contrary to the provisions of see. 230. 
whether admission thereto is limited to those possessed of en
trance keys or otherwise ; such mayor, chief magistrate, police, 
stipendiary or district magistrate or justice, may, by order in 
writing, authorize the constable nr other |a>aee officer to enter 
and search any such house, riaim or place with such other 
constables or |M>ace officers as arc deemed requisite by him. and 
such peace officer or peace officers may thereupon enter and 
search all parts of such house, room or place and if necessary 
mav use force for the purpose of effecting such entry, whether 
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liv breaking <>|k-ii tloors, or otherwise', ami may take into custody 
all persons who are found therein, and may seize all tables and 
instruments of gaming, wagering or betting and all moneys 
and securities for money and all instruments or devices for the 
carrying on of a lottery, or of any scheme, contrivance or opera
tion for determining the winners in any lottery, and all lottery 
tickets and all intoxicating liquors and all opium and devices, 
pipes or apparatus for preparing or for smoking or inhaling 
opium and all circulars, advertisements, printed matter, station
ery and things which may be found in such house or premises 
which appear to have been used or to lie intended for use for 
anv illegal purpose or business, and shall bring the same before 
the jH-rson issuing such order or any justice, to la' by him dealt 
with according to law.

2. The person issuing such order, or the justice before whom 
any jierson is taken by virtue of an order under this section, 
may direct that any money or securities for money so seized 
shall la- forfeited to the Crown for the public uses of Canada, 
and that any other thing seized shall be destroyed or otherwise 
disposed of: Provided that nothing shall be destroyed or dis
posed of | tending any ap|s>al or any proceeding in which the 
right of seizure is questioned or la-fore the time within which 
such appeal or other proceeding may la- taken has expired.

Oriitin]—:t-4 (leu. V, Can., elt. IX, sec. 21 ; 58-59 Viet., Can., eli. 40, 
see. 1 ; Code of 1892, see. "'7"i.

Order for scutrA of disorderly Souse 1 --The order may a|iecify the 
lime of the search as between a certain hour on one date and another 
certain hour on the second day following. K. v. Hlmnh (1918] 3 W.W.K. 
889 (Alta. ). Ill the ease of a common bawdy-house it may recite that 
it appears on the oath of the informant (naming him) that there is 
reason to suspect that the keeper and inmates of a common bawdy-house 
are concealed in the house or premises (givi-.g the street address or 
other identideation ), and may authorize and require the officers to whom 
it is addressed to enter the premises between the stated hours and to 
search for the said persons and bring them liefore the justice issuing 
the order or liefore some other justice. R. v. Shank ( 1918] 3 W.W.lt. 
889 (Alta.). On the arrest of the keepers and inmates they may be 
held until a charge is laid. Their names may not be known until after 
the arrest, but when the identity of the persons who are keepers or 
inmates is then disclosed, information should be laid at once against 
them ; it is not, however, necessary to issue personal warrants of arrest
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against each before calling on the accused persons in custody to answer 
Hie charge, tlieir arrest and appearance under the general search order 
being sutiicieut for that purpose. It. v. tihaak 11918] 3 W.W.R. 88V 
vuta.;.

Until the year 1913 the authority to enter and search as" given by 
the sections corresponding to the present sec. 641 had been confined to 
gaming and betting houses. There had been authority to “ take into 
custody all persons who are found therein,” as well as to seize tables 
and instruments of gaming, etc. One of the things which could be done 
with the persons so arrested was shown by the provisions of sec. 642, 
which authorized the magistrate before whom they were brought to 
examine them under oath in regard to “ any unlawful gaming in the 
house,” and there is a provision in sub-sec. 12 for their protection. Then 
in 1913 the wording of sec. 641 was changed so as to give the authorit) 
to search in the case of suspicion of the existence of a 44 disorderly 
house” generally as defined by sec. 228 which covers gaming and bet 
ting houses but also includes houses of ill-fame. But while this in 
consequence authorized the arrest of all persons found in such a house 
no change was made in sec. 642, so that the authority to examine under 
oath is still confined to evidence of gaming. Thus the purpose of arrest 
ing persons found in a house searched in consequence of suspicion that 
it is a bawdy-house is left rather obscure. They cannot be examined 
under oath for evidence that tire place was being kept as a bawdy-house, 
let there is undoubtedly authority to take them into custody. While 
there no doubt is a possibility that there was an oversight in not at the 
same time amending sec. 642, still the court must endeavour to attribute 
some sensible purpose to the provision for arrest; and it was said in 
R. v. tihaak, supra, that there would seem to be no other than that 
they may be held pending the laying of a charge against them, and no 
reason why this should not also apply to persons arrested in a gaming 
house, although a special additional action by way of examination is 
provided in their case. A charge should be laid promptly, otherwise 
there would be a way open for oppression. If there were delay halreas 
corpus would undoubtedly lie. R. v. tthaak, supra.

Justification of search—Execution of search under a search order]■— 
A search *' order ” under sec. 641 is probably a 44 warrant " so as to 
justify the person authorized in its execution, although the suspected 
offence may not be proved, if the order was legal on its face, tiee secs. 
25-29. But no more force is to be used than is reasonably necessary. 
Code sec. 66; Ho (juong, et al. v. Cuddy (1914), 7 W.W.R. 797, sub nom. 
Wah Kie v. Cuddy, 8 Alta. L.R. Ill, 23 Can. Cr. Cas. 383. The officer 
must have the search order with him to show if inspection is asked for. 
Ibid.; Code sec. 40; but he need not, under all circumstances, first 
demand an entrance or signify the cause of his coming unless the place 
is a dwelling-house. Ho tyiong v. Cuddy, 7 W.W.R. 797, at 801 ; Hodder 
v. Williams [.1895] 2 Q.B. 663. If the premises to be searched are a
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dwelling-house, much more circumspection would be called for than in 
the case of another class of building. Ho Quong v. Cuddy, 7 W.W.R. 
797, 801 (Alta.), per Beck, J.

Furthermore, the doctrines of English law require that when the 
place to be searched is a “ dwelling-house ” a demand to open must 
he made before breaking in, and this applies to all search warrants or 
orders for search unless it is clear from the authorizing statute that 
such demand is not necessary. Ho Quong v. Cuddy, 7 W.VV.R. 797 
(Alta.), applying Semayne’s case, 1 Smith's L.C. 11th ed., 105; Hodder 
\. Williams [MS] - Q.K SSI, «i."i L.I.Q.B. 70. And where the place 
is not a dwelling-house, still it is the duty of the police officer executing 
the search order or warrant to have it with him in order to exhibit it 
for inspection if asked and in that event to produce it and permit 
inspection of it. Ho Quong v. Cuddy, 7 W.W.R. 797, 801 (Alta.), 
citing Pen ton v. Browne, 1 Keb. (Eng.), 698.

Time of search]—The search order should be executed promptly for 
it never was intended that after a complaint made and an order for 
search given, the order should l>e filed away without any attempt to 
enforce it for years, and yet it remain operative. The premises may no 
longer be used for an improper purpose and “ it would be contrary to 
justice that the stringent provisions of this section should be put in 
force when or how the police thought proper." Per Drake, J., in R. v. 
Ah Sing BXU MT.

Penalty for being “ found in " a disorderly house]—See sec. 229.
Form of search order on a gaming charge]—* I hereby authorize 

you, the chief constable, or inspector or sergeant of the (Calgary) police 
force, to enter the premises (specifying street address or other descrip
tion), with such constables as are deemed requisite by you or him, 
and if necessary, to use such force for the purpose of effecting such 
entry, whether by breaking open doors or otherwise, and to take into 
custody all persons who are found therein and to seize all tables and 
instruments of gaming and all money and security for money found 
on such premises and to bring the same l>efore me or such other justice 
as may be presiding in my stead, to be by me or him dealt with accord
ing to law."

Municipal by-law as to search without warrant]—It has been held 
that, having regard to the provisions of see. 641 of the Criminal Code, 
a police officer is not justified in forcibly entering a gaming house 
without warrant or permission from proper authority, notwithstanding 
the provisions of a municipal by-law purporting to authorize him so 
to do. Win Gat v. Johnson, 1 Sask. L.R. 81, affirmed on this point 
on varying the judgment. Win Gat v. Johnson, 1 8.L.R. 476.

Penalty for obstructing officer entering disorderly house]—Bee secs. 
230, 169.

Equipment found for games of chamoc to be prima facie evidence]— 
dee sec. 985, 986.
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Obstruction of search vtf primo fade evidence in flaming and opium 
Joint ease»]—See sec. 986.

Confiscation of flaming and lottery equipment]—In h ease under the 
Ontario Liquor License Act, which contained a similar power to order 
the destruction of liquor seized, it was held that the goods being in the 
custody of the law, and under the jurisdiction of the magistrate, and 
the destruction lieing a ministerial act, there was no necessity, in the 
absence of statutory requirement or other authority, for the direction 
to the jadice officers to lie in writing, lug Kon v. Archibald, 17 O.L.R. 
484, 14 Can. Cr. Cas. 201.

The constitutional right to provide for confiscation, as in sec. 641, 
was upheld even as against a claimant of moneys seized who was not 
a party to the proceedings before the magistrate, the process lieing 
itt rem. O’Neil v. Attorney-General of Canada, 26 Can. 8.C.K. 122, 1 
Can. Cr. Cas. SOS.

Finding of o/tium joint equipment to be prima fade evidence]— 
See sec. 986.

Confiswtion of equipment of opium joint]—See sees. 642a, 227a. 
228.

Montreal]—The Clerk of the Peace or Deputy Clerk of the Peace at 
Montreal has all the powers of a justice under secs. 629 to 64.'t inclusive. 
Code sec. 6(15.

Magistrale mai require any person apprehended under the search 
order to he examined on oath. Punishment of person» 
refusing to give evidence. - Persons making a full discover) 
to he free from all penalties, on certificate.

642. The person issuing such order or the justice before 
whom any person who has been found in any house, room or 
place, entered in pursuance of any order under the last preceding 
section, is taken by virtue of such order may require any such 
person to lie examined on oath and to give evidence touching 
any unlawful gaming in such house, room or place, or touching 
any act done for the purpose of preventing, obstructing or 
delaying the entry into such house, room or place, or any part 
thereof, of any constable or officer authorized to make such 
entry ; and any such person so required to lie examined as a 
witness who refuses to make oath accordingly, or to answer 
any question, shall be subject to lie dealt with in all respect* 
as any person ap[>earing as a witness before any justice or court 
in obedience to a summons or subpoena and refusing without 
lawful cause or excuse to be sworn or to give evidence, may, by 
law, lie dealt with.
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2. Every person so required to be examined as a witness, who, 
upon such examination, makes true disclosure, to the best of 
his knowledge, of all things as to which he is examined shall 
receive from the judge, justice, magistrate, examiner or other 
judicial officer before whom such proceeding is had, a certificate 
in writing to that effect, and shall lie freed from all criminal 
prosecutions and jienal actions, and from all ]>enalties, forfeitures 
and punishments to which he has become liable for anything 
done liefore that time in respect of any act of gaming regarding 
which he has lieen so examined, if such certificate states that 
such witness made a true disclosure in resjiect to all things as 
to which he was examined ; and any action, indictment or pro
ceedings pending or brought in any court against such witness 
in resjiect of any act of gaming regarding which lie was so 
examined, shall lie stayed, ii|hiu the production and proof of 
such certificate, ami upon summary application to the court 
in which such action, indictment or proceeding is pending, or 
any judge thereof, or any judge of any of the superior courts 
of any province.

Griffin]—R.B.C. 1886, eh. 158, *<*<•*. 8 and 9.
Examination under oath of person apprehended under aearch order 

in limited]—The person* arrested in a bawdy-house case are not subject 
to the examination under oath, at least as regards the offence of keeping 
or lieing an inmate of the house ; R. v. Hhaak [1918] 3 W.W.R. 889 
( Alta.) { there having been no corresponding amendment to see. 642 
when the preceding see. 641 was amended in 1913, so as to apply to 
disorderly houses generally instead of lieing limited to gaming and 
lletting houses. See note to see. 641. Hut it would seem that if there 
had lieen any olietruction of the officer in entering, there may lie an 
examination as to that, and a certificate of immunity on full disclosure 
under sec. 642 (2). Sub-sec. (2) specifies gaming, but is not in terms 
restricted to gaming cases when read along with sec. 641,

Incrimina tin ft answers]—It would seem advisable that the witness 
should formally object to answer before making the disclosure de
manded by this section, and so obtain the lienefit of sec. 5 of the Canada 
Evidence Act in case it applies, a point which does not appear to have 
lieen decided.

Refusal to answer on examination]—See sec. 678 as to witnesses on 
a preliminary enquiry, sec. 711 as to witnesses in a summary conviction 
proceeding, sec. 788 as to witnesses on a summary trial under Part XVI, 
and secs. 971-977 as to witnesses upon the trial of an indictment.
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Optam joiatt]—The procedure of wee. 4141 and 642 is made applicable 
by see. 4442a on 4he raid of an upiuiu joint and the persons “found in " 
may be compelled to make disclosure under oath.

Search and leisure la opium Joints.

6421 The provision* of m*. 4i41 ami Ii42 shall apply In 
searches in opium ami to the seizure of devices, pipes or
apparatus for preparing for smoking or inhaling, or for smoking 
or inhaling opium, ami all touche*, Inals ami chairs in such 
joints, and to the proceedings thereupon.

Orrgtn| -6» Kdw. VII, <‘nn., ell. », see. 2.
“Option jmnlt "]- For definition Me see. 227a ; and see see*. 22S. 

22Ha, 22», 22»a, 2.’t0, for offenees reluting to them.

Search warrant lor vagrant concealed.

643 Any stijtendiary or police magistrate, mayor or warden, 
or any two justices, u|*m information before them made, that 
any person described in Part V as a loom, idle or disorderly 
person, or vagrant, is or is reasonably suspected to he harboured 
or concealed in any disorderly house, bawdy-house, house of 
ill-fame, tavern or Iwiarding-house, may, bv warrant, authorize 
any constable or other person to enter at anv time such house 
or tavern, and to apprehend and bring before them or any other 
justices, every person found therein so suspected as aforesaid.

Origin]—4’ode of 1H#2, sec. 576; B.H.C. tfififi, eh. 1ST, sec. 8.
Vagrancy]—Hee secs. 288, 289.
Boarding honor]—tjuerv whether s lodging house as distinguished 

from a boarding-house is included.

Triait under Special Plumions.
Trial of Juveniles.

644 The trials of young |>er*on* apparently under the agi 
of sixteen years, shall take place without publicity and separately 
and apart from the trials of other accused persons, and at suit
able times to lie designateil and ap|siinted for that purjvoso.

Origin)—Sec. 550, Code of 1692. as amended. 67-58 Viet., Can., eh. 
58, sec 1

Juvenile courts]—Where Juvenile courts have been established under 
the Juvenile Delinquents Act, 1908, 7-8 Edw. VII, ch. 40, as amender!
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by 1812, ch. 30, and 1814, ch. 38, its provisions will control as to trials 
of children under sixteen years of age. That Act is in force only in 
such places as may be designated by proclamation in the Canada Gazette, 
and when the Act is proclaimed, any provisions of the Criminal Code 
inconsistent therewith are repealed as to such place. 7-8 Edw. VII, ch. 
40, sec. 33. It provides for the appointment of probation officers, the 
establishment of a Juvenile Court by either Provincial or Federal au
thority to deal with " juvenile delinquents ” defined by sec. 2 to be boys 
or girls “ apparently or actually under the age of sixteen years,” who 
violate any provision of the Criminal Code, chap. 146, of the Revised 
Statutes, 1806, or of any Dominion or provincial statute, or of any by
law or ordinance of any municipality, for which violation punishment 
by fine or imprisonment may be awarded; or who is liable by reason of 
any other act to be committed to an industrial school or juvenile 
reformatory, under the provisions of any Dominion or provincial statute.

The commission by a child of any of the acts so enumerated shall 
constitute an offence to be known as a delinquency and shall be dealt 
with as hereinafter provided. 7-8 Edw. VII, Can., ch. 40, sec. 3.

See R. v. Huffman [1818] 1 W.W.R. 625 (Saak.).
Except as provided in that Act, prosecutions and trials under the 

Act shall lie summary and shall, mutatis mutandis, be governed by the 
provisions of Part XV of the Criminal Code, in so far as such pro
visions are applicable, whether or not the act constituting the offence 
charged would be in the case of an adult triable summarily; provided 
that whenever in such provisions the expression “ justice " occurs, it 
shall be taken in the application of such provisions to proceedings under 
this Act to mean “judge of the Juvenile Court, or justice specially 
authorized by Dominion or provincial authority to deal with juvenile 
delinquents.” 7-8 Edw. VII, Can., ch. 40, sec. 5.

When any child is arrested, with or without warrant, such child
shall, instead of being taken before a justice, be taken before the
Juvenile Court; and, if a child is taken before a justice, upon a sum
mons or under a warrant or for any other reason, it shall be the duty 
of the justice to transfer the case to the Juvenile Court, and of the
officer having the child in charge to take the child before that court,
and in any such caw the Juvenile Court shall hear and dispose of the case 
in the same manner as if such child had been brought liefore it upon 
information originally laid therein ; but this shall not apply to any 
justice who is a judge of the Juvenile Court or who has power to act 
as such, under the provisions of any Act in force in the province. 7-8 
Edw. VII, Can., ch. 6, sec. 6.

Where the act complained of is, under the provisions of the Criminal 
l ode or otherwise, an indictable offence, and the accused child is appar
ently or actually over the age of fourteen years, the court may, in its 
discretion, order the child to lie proceeded against by indictment in the 
ordinary courts in accordance with the provisions of the Criminal Code
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In that liehalf ; hut awh oeeree shall in no case In* followed union# the 
court is of the opinion that tho good of the child and the interest of 
the community demand it; and the court may, in its discretion, at any 
time before any proceeding has liven initiated against the child in the 
ordinary criminal courts, rescind an order so made. Hut subject to 
this provision, the Juvenile Court has exclusive jurisdiction in eases of 
delinquency. 7-8 Kdw. VII, Can., eh. ti, sous. 4 and 7.

The trials of children under the Juvenile Delinquents Act shall take 
place without publicity and separately and apart from the trials of 
other accused peinons, and at suitable times to be designated and 
appointed for that purpose.

Such trials may lie held in the private office of the judge or in 
some other private room in the court house or municipal building, or 
in the detention home, or if no such room or place is available, then in 
the ordinary court room, provided that when held in the ordinary court 
room an interval of half an hour must lie allowed to elapse between 
the close of the trial or examination of any adult and the lieginning 
of the trial of a child.

No report of the trial or other disposition of a charge against a child, 
in which the name of the child or of its parent or guardian is disclosed, 
shall, without the special leave of the judge, be published in any news 
paper or other publication. 7-8 Kdw. VII, Can., ch. ti, sec. 10.

Finiiifi parent for delinquency in respect of child's offence1—
Where a child under sixteen is proved to have been guilty of an 

offence for the commission of which a fine, damages or costs might, in 
the case of an adult, be imposed, and the Juvenile Court is of the 
opinion that the case would be beet met by the imposition of a fine, 
damages or costs, whether with or without any other action, the court 
shall order that the fine, damages or costs awarded be paid by the 
parent or guardian of the child, instead of by the child, unless the court 
is satisfied that the parent or guardian cannot lie found, or that he has 
not conduced to the commission of the offence by neglecting to exercise 
due care of the child or otherwise. 7-8 Edw. VII, Can., ch. 6, sec. 18.

Ordering parent to (five security for child's (food behaviour]—
Where a child under sixteen is charged with any offence the Juvenile 

Court may order its parent or guardian to give security for its good 
behaviour. Rut no such order is to lie made without giving the parent 
or guardian an opportunity of living heard; but a parent or guardian 
who has been duly served with notice of the hearing pursuant 
to the Act shall be deemed to have had such opportunity, notwith
standing the fact that he has failed to attend the hearing. Any sum 
imposed and ordered to lie paid hv a parent or guardian under sec. 
18 of that Act may lie recovered from him by distress or imprison 
ment in like manner as if the order had liecn made on the conviction of 
the parent or guardian of the offence in question. A parent or 
guardian shall have the same right of nppeal from an order made under
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the provisions of thin section a» if the order had lieen made on the 
«•eviction of the parent or guardian. 7-8 Kdw. VII, Can., eh. 6, sec. 18.

Contributing to child'h delinquency—Any person who knowingly or 
wilfully encourages, aids, causes, abets or connives at the commission 
by a child under sixteen of a delinquency, or who knowingly or wilfully 
does any act producing, promoting or contributing to a child’s being 
or becoming a juvenile delinquent, whether or not such person is the 
parent or guardian of the child, or who, living the parent or guardian 
of the child and living able to do so, wilfully neglects to do that which 
would directly tend to prevent a child’s living or becoming a juvenile 
delinquent, or to remove the conditions which render a child a juvenile 
delinquent, shall lie liable, on summary conviction before a Juvenile 
Court or a justice, to a fine not exceeding five hundred dollars or to 
imprisonment for a period not exceeding one year, or to both fine and 
imprisonment. The court or justice may impose conditions upon any 
person found guilty under this section, and suspend sentence subject to 
such conditions; and on proof at any time that such conditions have 
liven violated may pass sentence on such person. 7-8 Edw. VII, Can., 
eh. (I, sec. 29. But the justice must lie one authorized to administer 
the Juvenile Delinquents Act. 7-8 Edw. VII, ch. 40, sec. 5. The delin
quency of the child must be within the statutory definition. R. v. 
Huffman [1919] 1 W.W.B. 625.

Prosecutions against adults for offences against any provisions of 
the Criminal Code in respect of a child under sixteen may be brought in 
the Juvenile Court without the necessity of a preliminary hearing liefore 
a justice, and may be summarily disposed of where the offence is 
triable summarily, or otherwise dealt with, as in the case of a pre
liminary hearing liefore a justice. 7-8 Edw. VII, Can., ch. 6, sec. 30.

No legal offence is disclosed in an information charging a woman 
with knowingly and wilfully “ keeping company with ” a man and there
by depriving him from keepi’ig his children under proper parental con
trol and contributing to thnr being or becoming juvenile delinquents; 
sec. 29 of the Juvenile Delinquents Act, 1908, 7 and 8 Edw. VII, Can., 
ch. 40, does not support such a charge. R. v. Curry (1915), 24 Can. 
Cr. Cas. 340, 8 O W N. 512.

Delinquency in respect of provincial statutory offences]—Nothing 
in the Juvenile Delinquents Act contained shall lie construed as having 
the effect of repealing or over-riding any provision of any provincial 
statute; and when a juvenile delinquent who has not been guilty of 
an act which is, under the provisions of the Criminal Code an indictable 
offence, comes within the provisions of a provincial statute, it may lie 
dealt with either under the provincial Act or under this Act as may be 
deemed to lie in the liest interests of such child. 7-8 Edw. VII, Can., 
ch. 6, sec. 32.

Proclamation of Juvenile Delinquents Act1—This Act has been 
proclaimed in the following places, and the various proclamations are
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•et out in the Annual Statutes of Canada amongat the orderi of Council, 
etc., for the year» which appear after the name» of place! which here 
follow:—Province of Alliertn, 1915: County of Perth, Ont., 1914: 
County of Pictou, N.8., 1916; County of Waterloo, Ont., 1915; County 
of Brant, Ont-, 1916; District of Temiekeining. 1915; and the following 
citiee—Kitchener, 1915; Charlottetown, 1911; Halifax, 1911: Montreal, 
1912; Ottawa, 1910; Stratford, 1914; Toronto, 1912; Vancouver, 1911; 
Victoria, 1911; Winnipeg, 1909; Brantford, 1916.

Trials einy be held In private In certain mare. Order» for ex- 
elnalon of publie. Saving of common law power.

645 At the trial of any perron charged with an offence under 
any of the following sections, that if to say:—808, 803, 804, 805, 
806, 811. 818, 813, 814, 815, 816, 817, 818, 819, 880, 888 in ro 
far a« it relates to common bawdy-houses, 839 in so far as it 
relates to paragraphs (il, (j) or (t) of secs. 838, 898, 893, 899. 
300, 301, 308. 303. 304, 305, 306, 318 and 314, or with con
spiracy or attempt to commit, or lieing an accessory after the fad 
to any such offence, the court or judge or justice may order 
that the public be excluded from the room or place in which 
the court is held during such trial.

8. Such order may be made in any other case also in which 
the court or judge or justice may be of opinion that the same 
will be in the interests of public morals.

3. Nothing in this section shall he construed by implication 
or otherwise as limiting any power heretofore possessed at com 
mon law by the presiding judge or other presiding officer of 
any court of excluding the general public from the court-room 
in any case when such judge or officer deems such exclusion 
necessary or expedient.

Origin]—Sec. 550a, Code of 1892, as amended, 63-64 Viet., Can., 
ch. 46.

Erclvtioa of pohtic]—The sections referred to are some of those 
found in Part V of the Code under the sub divisions " offences against 
morality," " seduction ” and “ nuisances," and in Part VI, under the 
subdivisions of " assaults," “ unlawful carnal knowledge," " abortion," 
and "abduction.”

Ae to exclusion of the public on the trial of juveniles under aixteen, 
see eec. 644. Where juvenile courts have been established under the 
Juvenile Delinquents Act, Can., 1908, ch. 40, as amended by 1912, clt. 
30, and 1914, ch. 39, its provisions will control ae to trials of children 
under sixteen years of age. Are note to Code sec. 644. A preliminan
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enquiry is not u “ trial,” hut is subject to a wider power of exclusion 
contained in sec. 679, sub-sec. (d).

Vagrancy offences]—Vagrancy is defined by sec. 238, and as to 
same the above sec. 645 is expressly limited to paragraphs (i), (j) and 
(k). Sub-division (*) relates to night-walkers ; sub divisions (j) and 
(k) were repealed by Can. Statutes, 1915, Geo. V, ch. 12, sec. 7, on 
the enactment of Code sec. 229a, without any corresponding alteration 
being made in sec. 645.

Open court at common law]—It is one of the essential qualities of n 
court of justice that its proceedings should be public, and that all parties 
who may be desirous of hearing what is going on, if there lie room in 
the place for that purpose, provided they do not interrupt the proceed
ings, and provided there is no special reason why they should lie re
moved, have a right to lie present for the purpose of hearing what is 
going on. Daubney v. Cooper, 10 B. & C. 240; Scott v. Scott [19131 
A.C. 417.

The decision in Scott v. Scott [191.3] A.C. 417 was distinguished in 
another divorce case, Moosbrugger v. Moosbrugger, 29 Times L.B. 658; 
and see Cleland v. Cleland, .30 Times L.R. 169; but was applied in 
Reid t. Aull, 5 O.W.N. 964, same case, 32 O.L.R. 68, 6 O.W.N. 372.
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PART XIII.

1'OMI‘KLUNU APPEARANCE OF ACCUSED RBPOHK JUSTICES.

Arrml without IVnrmn/.

trreat without narrait It) an) |irr»<ia In rrrlnln mu.

646. Any person may arrest witlmut warrant any one wiki is 
found mnimittiiig anv of tile offemvu incuttoned in section»,—

(«) *4, treason; ÎII, accessories after the fact to treason; 
77,-78 and III, treasonable offences; 80, assaults,on 
the King; 81, inciting to mutiny ; 85 and 8(1, infor
mation illegally obtained or communicated ;

(6) 0*, offences respecting the reading of the Itiot Act; 
96, riotous destruction of property; 97, riotous 
damage to pro|tertv ;

(<•) 129, administering, taking or procuring the taking of 
oaths to commit certain crimes ; DO. administering, 
taking or pns'iiring the taking of other unlawful 
oaths;

(if) D7, piracy ; D8. piratical acta; 139, piracy with 
violence ;

(r) 185, la-ing at large while under sentent* of imprison
ment ; 187, breaking prison ; 189, esca|ie from eustisly 
or from prison ; 190, esea|a' from lawful custody;

(/) 202, unnatural offence ;
(g) 263, murder; 264, attempt to murder : 267. I icing 

accessory after the fact to murder; 268, man
slaughter: 270, attempt to commit suicide;

(At 273, wounding with intent to do bodily harm ; 274, 
wounding; 276, stupefying in order to commit an 
indictable offence; 279 and 280, injuring or attempt
ing to injure by explosive substances ; 282, intention- 
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ally endangering persons on railway*; 283, wantonly 
endangering |>ersnns on railway*; 286, preventing 
e*ca|te from wreck ;

(<) 299, rape; .100, attempt to commit ra|*-; 301, defiling 
children under fourteen ;

(/) 313. abduction of a woman ;
(1) 358, theft by agent* and other*; 3511, theft by clerk*, 

nervants and other* ; 360, theft by tenant* and 
lodgers; 361, theft of testamentary instrument*; 36Ü. 
theft of document* of title ; 363, theft of judicial 
or official document* ; 364, 365 and 366, theft of 
|K>*tal matter ; 167. theft of election document-: 
368. theft of railway ticket*; 369, theft of cattle: 
371, theft of oysters; 372, theft of things fixed to 
building* or land ; 379, stealing from the person: 
380, stealing in dwelling-houses; 381, stealing In 
picklocks, etc. ; 382, stealing front ships, dock*, 
wharfs or quays ; 383, stealing wreck; 384, stealing 
on railways ; 386, stealing things not otherwise pro 
vided for ; 387, stealing where value over two hun
dred dollars ; 388, stealing in manufactories; 89n. 
criminal breach of trust; 391, public servant refusin. 
to deliver up chattels, money valuable*, security, 
lasiks, pajiers, accounts or documents; 396. destroy 
ing, cancelling, concealing or obliterating any d<*-li
ment* of title: 398. bringing stolen property into 
Canada ;

(l) 399, receiving projiertv obtained by crime ;
(m) 410, personation of certain persons ;
(n) 446, aggravated robbery ; 447, robbery ; 448, assault

with intent to rob; 449, stopping the mail ; 450. 
eom|>elling execution of documents by force; 451, 
sending letter demanding with menaces ; 452. de
manding with intent to steal ; 453, extortion bv 
certain threats;

(o) 455, breaking place of worship and committing an
indictable offence. 156, breaking place of worship 
with intent to commit an indictable offence : 457.
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burglary ; 46H, housebreaking ami committing ail 
indictable offence; 459, housebreaking with intent 
to commit an indictable offence; 460, breaking shop 
ami committing hi indictable effenoc; *61, breaking 
shop with intent to commit an indictable offence; 
162, being found in a dwelling-house by night; tti.l, 
lining armed, with intent to break a dwelling-house ; 
464, lining disguised or in possession of housebreaking 
instruments;

(p| 468. 46!> and 4Î0, forgery; 467, uttering forged docu
ments; 472, counterfeiting seals; 478, using probate 
obtained by forgery or jierjurv; 660, |sisscseing 
forged bank notes ;

(7) 471. making, having or using instrument for forgery 
or having or uttering forged bond or undertaking; 
479, counterfeiting stamps: 48U, injuring or falsi
fying registers;

(r) 112, attempt to damage by explosives; 510, mischief; 
511, arson; 512, attempt to commit arson; 513, 
setting lire to crops; 514, attempting to set fire to 
crops; 517, mischief on railways; 520, mischief to 
mines; 521, injuries to electric telegraphs, magnetic 
telegraphs, electric lights, telephones and fire alarms; 
522. wrecking: 523. attempting to wreck: 526, inter
fering with marine signals;

(*) 652, counterfeiting gold and silver coin; 566, making 
instruments for coining; 556. clipping current coin; 
560. possessing dippings of current coin: 562 
counterfeiting copper coin: 563, counterfeiting 
foreign gold and silver coin ; 567. uttering copper 
coin not current.

Origin]—Bee. 552, Code of 1892, as amended, 58-59 Viet., Can., eh. 
40; 8-9 Edw. VII, Can., eh. 9; .14 den. V, Can., eh. 1.1, aee. 22.

Person "found committing M the offence]—See sees. 12, 15, 16, 47. 
040-643, 640, 648, 650, 651, and as to the offence of being " found in n 
disorderly house," see see. 229, as amended in 1911.

Arrest without warrant on eios]—See sees. 10, .11, 33, 37, 47,
649. 652, 652a.
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Arrest without warrant by peace officer]—The {leraon who " hat* rom 
milted ” any of the offences mentioned in sees. 040 and 647 may lie 
arrested by a |ieace officer without a warrant. See. ti47.

Arrest to prevent continued breach of the peace] - See act;». 46, 47.

Ily |*eace officer In the aboie and oilier case*.

647. A |H*avv ultivvr may arrest, w it limit warrant, any one 
who lias mmmitted any of the offnives nientimieil in the æction» 
in the last prwviling m-tion mentioned or in sections,—

(fl) 405, obtaining by false pretense; 401», obtaining 
execution of valuable securities by false* pretense ; 

(6) 55?5, injuring dams, etc., or blocking timber channel ;
5,Iff. attempting to injure or poison cattle ;

(c) 542, cruelty to animals; 543, keeping cock-pit ;
(#/) 555, exporting counterfeit min ; 561, possessing 

counterfeit current coin ; 563. paragraph (5). bring
ing into Canada or |K»sw*ssing counterfeit foreign 
gold or silver coin; 563, ftaragntph (d), counter
feiting foreign copper coin.

Oripin]—See. 552, Code of 1H92, hs amende*! 58 59 Viet., Can., 
eh. 40.

Arrest by peace officer without warrant]—See also secs. 37-47.
Offence committed anywhere in Canada]—Every peace officer who, on 

reasonable and probable grounds, believes that an offence for which tin- 
offender may lie arrested without warrant has lieeu committed, whether 
it has been committed or not, and who, on reasonable and probable 
grounds, believes that any person has committed that offence, is justified 
in arresting such person without warrant, whether such person is guilty 
or not. Code sec. 30. By the common law, any person (whether a peace 
officer or not) might arrest any one on proliable suspicion of felony, 
and a peace officer under such circumstances was protected, even if it 
should turn out that no such felony had lieen committed by anyone, 
provided he could show that he had reasonable ground for suspecting 
the party arrested : Stephen's Commentaries on the Laws of England. 
14th ed., 310; 2 Hale's History of the Pleas of the Crown, 78; Allen v. 
LAM 1 ' IffYt I ■ e V B «1 I" I..I «V B B

On such an arrest the common law rule applies to require that the 
person arrested should lie brought liefore a justice of the peace within 
a reasonable time. Anderson v. Johnston, [1918] 3 W.W.R. 620 (Bask.), 
affirming Anderson v. Johnston, [1917] 3 W.W.R. 353, 10 Bask. L.R 
352; R. v. Cloutier. 12 Man. R 183. 2 Can. Cr. Cas. 43.
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.irrrnt on police requent from another city or place]—
Where the chief of peMre in one vit y notifies the |K»liee in «not her 

city that a warrant has been issued for the arreat of r certain man ami 
forward* a description and photograph of the accused and the |w>lice ao 
notified, relying on such description and photograph, arrest a man, in 
the honest and reasonable lielief that he is the one wanted, they are 
protected by sec. 30 of the Criminal Code from liability in civil or 
criminal proceedings, even though the man arrested is not in fact the 
one for whom the warrant had lieen issued. If he lie not in fact the 
man wanted, the arresting officer may be liable in damages for detain
ing him longer than is reasonably necessary to determine his identity, 
and he must use diligence in communicating with the officer who re
quested the arrest. Anderson v. Johnston, supra.

The offence must lie one for which an arrest without warrant would 
list * been justified at the place where the crime was committed ; Code 
secs. 30, 33, 04 7; or may lie justified under sec. 649, where the accused 
is Itelieved to lie escaping and is taken in fresh pursuit ; R. v. Rhyffcr, 
15 B.C.R. 338. 15 W.L.R 323, 17 Can. Cr. Cas. 191 ; or in the special 
case of a suspected procurer where the circumstances bring it within

And if the arrest is made on the faith of a telegram from the 
police of another province and the tielief of the arresting officer that 
the offence was committed and that a warrant had lieen issued in the 
other province, the accused will not Is- released on habeas corpus in 
the district where he was arrested lieeause of the offence not lieing one for 
which an arrest without warrant is justified, if the original warrant 
arrives in time to lie endorsed for execution and returned to the habeas 
corpus as the cause of detention. R. v. Lee Chu, 14 Can. Cr. Cas. 322.

Person found committing offence. Arrest by pence officer. By 
any person by night.

648 A peace officer may arrest, without warrant, any one 
whom he finds committing any criminal offence.

?. Any person may arrest, without warrant, any one whom 
lie finds committing any criminal offence hv night.

Origin]—Bee. 562 (3). Code of 1892: 58 59 Viet., Can., eh. 40. sec. 1.
Prmon “ fourni committing” the offence]—Bee secs. 32. 35, 36, 47, 

046, 648, 650. 651, and as to the offence of being “found” in a dis 
orderly house, see sees. 229 as amended in 1913; Altman v. Majtirv. 
M916) 37 O.L.R. 608. 11 O W N. 21. 27 Can. Cr. Cas. 398.

A |ieace officer is "justified” in arresting without warrant any 
person whom he finds committing any offence against the Criminal Code, 
whethf r punishable on summary conviction or indictable. Code sec. 35. 
The word " justified ” in this connection is taken from the Knglish
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Draft Code from which sec. 35 of tho Canadian Code waa derived. The 
hngliah Commiaaionera reported that in tho sections dealing with justifi
cation they uaed the word *' jualitied " when there waa no change in 
tho law ae it previously existed, but that where they submitted an 
enactment in the draft Code which extended the prior law, or as to 
which there waa some doubt whether the prior law waa lieing extended 
or not, they uaed the words " protected from criminal responsibility,” 
so aa clearly not to prejudice the |wrsou injured aa to any right of 
damages which he might have for the act for which protection against 
criminal proceedings was being recommended. Pleated v. McLeod 
(1910) .1 Hash. L.B. 375, 15 W.L.R. 533, 535. The majority of tin- 
court in that case held that Code sec. .'15 is not for the purpose of 
" authorizing " the arrest, but is for the protection of the officer making 
the same from the consequences of his act either in a criminal or ci il 
proceeding; and that it would protect him only in cases in which tin 
officer waa authorized to make the arrest, c.g., in the cane of a person 
found committing a criminal offence. (Code sec. 648.) Plested v. 
McLeod, supra.

Peace officer receiving in custody pt mon detained for breach of th> 
peace]—See secs. 46, 47.

Arrest of person found committing breach of the peace]—See sees.
46, 47.

Arrest by any person on fresh pnrnult.
649. Any one may arrest without warrant a person whom 

lie. on reasonable anil probable grounds, believes to have coin 
mitted a criminal offence and to escaping from, and to I*- 
freshly pursued by, those whom the person arresting, on reason 
able and probable grounds. Iielicve* to have lawful authority to 
arrest such person.

Origin]—Bee. 552 (4), Code of 1892.
Arrest on suspicion of person believed to be freshly pursued] —flee 

sec. 37.
Arrest without warrant on fresh pursuit]—The fact that a police 

officer came from another province several weeks afterwards upon the 
arrest of the accused to take him back to answer the charge does not 
constitute a fresh pursuit under Code sec. 649. R. v. Bhyffer, 17 Can 
Cr. Cas. 191, 15 BCR. 338, 15 W.L.R 323.

Arrest without warrant on suspicion]—flee secs. 30, 31, 33, 37, 47 
6*9, 652, 652a.

Il y owner of property affected.

650 The owner of anv pro|ierty on or w ith re#|**et to whivh
any person ia found committing any criminal offence, or anv 
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person authorized by such owner, may arrest, without warrant, 
the person so found, who shall forthwith be taken before a 
justice to lie dealt with according to law.

Origin] Hoc. 552, Code of 1892, as amended, Can. statutes, 1895, 
eh. 40, sec. 1.

ft son “ found eominiftiag " the tt/ltnrr]—See sees. 52, 55. 50, 47, 
040, 050, 051, and as to the offence of I icing “found" in a “dis
orderly house," see see. 229 ns amended in 1915.

“ l'ropet tft "]—See see. 2, sub set. (52).

Conteyla* liquor ou board His Majesty’s ships. Arrest by «Hirer 
In His Majesty's sen Ire.

651. Any ollii’cr in His Majesty's service, any warrant or 
|n-tty ntliecr in the navv, and anv non-commissioned nrticcr of 
marines may arrest without warrant any (leraon found commit- 
liug any of the offences mentioned in see. 141.

Orifiin]—Bee. 552 (0), Code of 1892, ns amended 1895.
rnlan-fulljf luting liquor on hoard II M. ships] - Bee Code sees. 2 

(17) and 141.

Suspected loiterer. Arrest by |ieare oHirer.

652 Any |w-aee oflleer may, without a warrant, take into 
custody any person whom he finds lying or loitering in any 
highway, yard or other place during the night, and whom he has 
gmal cause to sus|H8 " committed or In'ing alaiut to com
mit. any indictable offence, and may detain such person until he 
can In' brought In-fore a justice to In- dealt with according to law.

S. No |ierson who has been so apprehended shall In- detained 
after mam of the following day without ln-ing brought before a 
justice.

Origin] -Bee. 552. Code of 1892.
lAHlrring of night]-Alb-see. 2 npplies only to esses coming within 

the preceding part of see. 852, and it is not necessary in other eases to 
tiring the person arrested In-fore a justice of the peace In-fore noon of 
the day following the a treat ; R. v. Cloutier, (1898 ) 2 Can. Cr. Cas. 43, 
12 Man. L.R. 183; but, by the common law, the person arrested without 
warrant in other eases must In* brought liefore a justice within a reason
able time. R. v. Cloutier, supra; Anderson v. Johnston 11918] 3 W.W.R. 
«20 (Bask ), affirming Anderson v. Johnston 11917] 3 W.W.R. 353, 10 
Bask. L.R. 352.

53
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Vagisary umtei ewe. 23K amt 239 (wing I hi- subject iif summary 
roavietiou prueeediugs ami mil of indirtmeut, (’ode aee. «52 done Hoi 

apply to justify an arrest ou euepieiun liv a pea -e oltteer sillmut sail Sill 

where the |iea«e otheer did not And the accused committing the pai 
tieular aet relied U|ion as eonsliluling statutory vagraney (Code an-. 

«4M. K. v. Lachance (1915) 24 Can. Cr. Caa. 421 (Que.).
Jrrrat nitkont narrant an «es/oeiow]—Dee sees. 30, 31, 33, 37, 47, 

«49, «52, 652a.
Jnatifitinfi an arrrnt tnllmof renrrunl]—Dee sees. 30-47.

Arrest for promrle*. ttllhoal e warrant.

6521. Any |ma<v oil leer may arn'st without a warrant am 
person w limn lie has gisnl eatiae tu »u»|wet of having committed 
or being almul tu commit am of the offeiiene mentioned in nor 
116.

Origin J -Caa. Htatutes, 1*13, eh. 13.
rrnenrinp ; man tiring on r-arninftt af ;o(orliltilion] Her see. 21« si 

amended 1913, Can., eh. 13; R. v. Quinn ( HUM 43 O.L.R. 305.

I’rorrdurr Sum won* or llViminf. 

suai nions or warrant hy Just Ire In what rases.

653 Kvery justice may issue a warrant or summons as lien 
inafter mentioned to compel the attendance of an accused peratMt 
la'fore him, for the |utr|nise of preliminary inipiiry in any of 
the following eases:—

(it) If such person is accused of having eommittral in am 
place whatever an indictable offence triable in the 
province in which such justice resides, and is, or i- 
suspeetial to lm. within the limits nver which such 
just ne has jurisdiction, nr resides or is snepectcil 
to reside within stteh limits;

(6) If such person, wherever he may he. is accused of hat 
ing committed an indictable offence within such 
limita;

(e) If such person is alleged to have anywhere unlawfully 
received property which was unlawfully obtained 
within atteh limits;

(d) If siteh person has in his possession, within such limit», 
anv stolen property.
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Oriçin | Nev. 554, ('ode of 1 WJ.
May issue a marrant or summons]—The Interpret al ion Art declares 

that the word ** may " is to tie construed as | terminai ve unless the eontext 
otherwise requires. R.H.C. 1906, eh. 1, sec. .14, sub-see. 24. The power 
here conferred is that the justice shall determine whether further pro 
reedings are warranted or not upon a consideration of the complaint 
and of any evidence adduced under sec. #58. The direction of see. (till 
is that the justice may issue a warrant or summons " as hereinafter men 
tinned," but sec. 655 directs that if he is of opinion that a case for so 
doing is made up he shall issue a summons or warrant. The considéra 
lion of the information for this purpose is a judicial act. K. v. Ft linger. 
3 Can. Cr. Cas. 387 ( N.S.). Compare, as to this, the wording of sec. 
629, relating to the issue of search warrants.

Montreal)—In the district of Montreal the clerk of the peace or 
deputy clerk of the peace has all the powers of a justice under Parts 

ni aa# \i\
Spenial jurisdiction as to offence* near boundaries or ia transit 

between counties, etc.] Nee see. 581.
Special jurisdiction in certain remote districts) Nee sees. 585, fisb,

ses.
'* Warrant or summons as hereinafter mentioned Hee secs. 654

N
Territorial limits as affectinp jurisdution to commit for trial]— 

Where persons are brought by process from one county to another upon 
a conspiracy charge and committed for trial therein, but the Crown 
fails to prove against them any overt act committed within the county 
in which the proceedings are taken, although charged as committed in 
both counties, the court of that county has no jurisdiction to convict 
for a conspiracy committed wholly within the county from which the 
accused were brought. K. v. O'tiorman. 15 Can. Cr. Cas. 171, 18 O.L.R. 
427.

An election of speedy trial without a jury in the County Court 
Judge's Criminal Court does not confer jurisdiction in a case in which 
there would lie no jurisdiction over the accused if the trial were upon 
indictment lief ore a jury. Semble, had the charge in the preliminary 
enquiry for conspiracy not included Iwith counties ns the locality of the 
conspiracy and had no evidence I teen proven before the committing 
magistrate of overt acts in his county by some of the persons charged, 
the committal for trial and the indictment of charge which followed 
might have been quashed ; but if the evidence of an overt act within 
the county upon which the committal order was founded is discredited 
at the aulisequent trial the fact of the committal having been made does 
not aid the jurisdiction. The King v. O’Gorman, 15 Can. Cr. Cas. 173, 
18 O.L.R. 427; and see Fournier v. Attorney-General, lit Que. K.B. 416, 
17 Can Cr. Cas. 111.

The presence of the accused, whether transitory or not, in any part
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of | In- (irovim-i- in which I he ulTi-uce wan rommitlAt, will justify the 
Merci*- of jurisdiction by the magistrate of the place where the accused 
is found, to the same extent as if the offence had lieen there com 
milted: but the magistrate has a discretion lo send the prisoner for 
further preliminary eni|uiry liefore the magistrate of the place where 
the offence was committed. AY Heelev, 14 Can. Or. t’as. 27V, 41 H.C.K. 5.

" Indictable offence ")—Whether ap<-citically declared sn indirtalilc 
offence or not, the offence is included if it lie a statutory one wader 
Dominion law for which the offender may lie prosecuted by ladlstnw-nl 
Interpretation Act, K.S.C. ItlOti, ch. 1, sec. 2S.

Transfer of mqieirp to a Juatiee of place a-ken offence committed I 
Fh-e secs. (MIS, 444441.

Mandamnt and prohibition in reaped of preliminary iw/slrwi] tiec 
notes on Muiidnnius and Prohibition following sec. 570.

Information nr complaint. Form.
65-1 Aliy une who, u|nin retmonable or probable grounds. 

Iw-lieves that any |*-rsnn bas committed an indietahlv offence 
under this Art may make a minplaint or lay an information in 
writing and under oatli before any magistrat»- or justice hating 
jurisdiction to issue a warrant or summons against such accused 
person in res|K*ct of such offence.

2. Such complaint or information may he in form 3, or ti
the like effect.

Gripin']—Hev. 55N, Code of 1862.
Form of information and complaint for an indictable offence]—Con

form 3, following sec. 1152.
Affirmation in lien of with]—flee sees. 14 ami 15 of the Canada 

Kvidtmee Act.
Purpose of information or complaint]—A written information on a 

preliminary enquiry in for the protection of the accused so that he max 
know the charge laid against him, hut if the magistrate, on I icing veil, 
ally informed of the offenee by the accused himself, issues a summons 
and the accuseil attends on its return a committal for trial may I"- 
made on the depositions taken upon the preliminary enquiry, without an 
information in writing. The committing justices had jurisdiction over 
the accused on his attending in answer to the summons although objec
tion was taken to the want of nn information. R. v. Thompson, 15 Can 
Cr. Cas. 162; same ease, re Thompson, 14 B.C.R. 314.

In a criminal caw the preliminary hearing liefore the magistrate of 
nu offence punishable on indictment, is not, properly speaking, tin 
enquête of the informant, but that of the magistrate. Bclangci v 
Mulvena. 22 Que. 8.C. 37.
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An information should give a eoeetse and legal description of the 
offence charged, and ahould contain the name eortaiity a* an indictment, 
and the description of the charge uniat include every ingredient required 
by the atatute to constitute the offence. The statement of the off enfle 
may lie in the word* of the enactment dcMcrihing it or declaring the 
transaction* charged to In* an offence. R. v. France, 1 Can. Cr. Cas. .*121.

If a magistrate'* summons i* issued on an information |iur|Hirting 
to have I sen sworn at a *|ieeitied time and place, and the defendant 
apjiear* thereon and pleads to the charge, the proceeding* will not la* 
quashed on certiorari because it is afterwards shown that the informa 
tion was not in fact sworn at such time and place. Kl parte Honier, 2 
Can. Cr. Cas. 121. 34 N.R.B. 84.

Withdrawal of complaint]—The |H»rson who has laid the complaint 
in a summary proceeding for keeping a disorderly house and who there 
after declares under oath before the magistrate that she laid the charge 
without understanding it and under duress of detectives may be per 
niitted to withdraw it and so terminate the proceedings. Baxter v. 
Cordon Ironsides and Fares Co., 13 O.L.R. 598; R. v. Rousseau (1915) 
24 Can. Cr. Cas. 390; Tamhlen v. Weateott, 23 Can. Cr. Can. 391. 7 
W.W.R. 1037.

Amending the information]—It seems that in no case is it necessary 
to re-swear an information after an amendment, if the amendment is of 
such a nature only as that it merely gives greater particularity or cer 
taintv to the charge and does not amount to the laying of a new charge, 
i.e., a charge of a different kind of offence or of a similar offence at a 
time or place materially different from that first alleged. R. v. Tally, 
23 Can. Cr. Cas. 449; 7 W.W.R 1178 (Alta.).

Kvea if the accused had a right to insist upon the information lieing 
re sworn, he waives the irregularity by refraining from taking the 
ob jection ; R. v. Lewis, <1 Can. Cr. Cas. 499 ; R. v. Tally, supra.

Ideate to amend a clerical error in a complaint lieing heard under 
I‘art XV may Is* granted even after the conclusion of the evidence for 
the prosecution, lb'll v. Parent, 7 ('an. Cr. Cas. 495.

Where a condensed form of describing the offence is authorised by 
statute as regards a summary eonviction, the same form will Is» valid 
in an information or in a summons or warrant. Code sec. 1124 (2).

Objection to form of information]—Hoc secs. 999, 970, 753, 754, 
1120, 1121, 1124, 1125.

Ontario]—The Police Magistrates’ Act, R.N.O. 1914, ch. 88, sec. 18. 
limit* the jurisdiction of justice* in eases where there is a police magis 
tinte competent to act. A justice shall not admit to bail or discharge 
a prisoner, or adjudicate upon, or otherwise act until after judgment 
in a ease arising in a city or town for which there is a “ police magi* 
Irate," or where the initiatory proceeding* were taken liefore a police 
magistrate, except at the request of the police magistrate or in case of 
hi* illness or absence or except at the general sessions ; but such rest ric-

837



[§#«) (JlllMlNAL CODK (FAUT XIII l

tion is declared not to prevent a justice “ acting within his territorial 
jurisdiction ** from taking an information or issuing a summons or 
warrant returnable before the proper police magistrate, or from acting 
with a police magistrate at the latter’s request. R.S.O. 1914, ch. 88, 
secs. 18 and 19.

Montreal]—In the district of Montreal the clerk of the peace or 
deputy clerk of the peace has all the powers of a justice under Parts 
XIII and XIV.

Preliminary enquiry]—See see. 668 et seq.
Summary convictions]—See sec. 705 et seq.
Summary trials]—See sec. 771 el seq.
Malicious prosecution]—The liability of the informant for maliciously 

laying in information without reasonable or probable cause is regu
lated by the civil and not the criminal law. Reference may be had 
to Abrath v. North Eastern Ry. Co., 11 A.C. 247 ; Cox v. English etc. 
Bank [1905] A.C. 168 ; Hetu v. Dixvillc etc. Assoc’n, 40 Can. S.C.R. 128 ; 
Metropolitan Bank v. Pooley, 10 A.C. 210; Lister v. Perryman, L.R. 4 
H.L. 521 ; McMullen v. Wettlaufer, 32 O.L.R. 178; Hirtle v. Knox, 47 
N.S.R. 219; Lachance v. Casault, 12 Que. K.B. 179 ; Wainwright v. 
Villetard, 6 Terr. L.R. 189; Ford v. Canadian Express Co., 21 O.L.R. 
585; Tamblen v. Westcott, 7 W.W.R. 1037 ; Mortimer v. Fisher, 4 W.W.R. 
454; Darling v. Flater, 4 W.W.R. 1002; Momsen v. Rudolph, 3 W.W.R. 
710; Collins v. Gould, 3 W.W.R. 811; Flora v. Shaudro, 1 A .L.R. 252; 
Weed v Nrnhx. L' w.w.lt 109; Hsrrle ?. Hiebej, 1 W.WJL 9T9 
Geers v. Westman, 1 W.W.R. 861 ; Curry v. Calof, 1 W.W.R. 233 ; Rudvk 
v. Shandro, 7 W.W.R. 415; Renton v. Gallagher, 14 W.L.R. 60, 19 Man. 
L.R. 478; Dennison v. C.P.R., 36 N.B.R. 250; Rosenfield v. Bernstein, 
(1917) 17 lev. Lt*, 179 (Qk.); E^reae ?. Leaf [1917] S W.WJL 199. 
10 Rask. L.R. 343; Laundry v. Bathurst Lumber Co., 44 N.B.R. 374.

The instituting of criminal proceedings for the purpose of establish
ing a civil right amounts to the malice which must lie proven in an 
action for malicious prosecution. Ibbotson v. Berkley, [1918] 3 W.W.R. 
1018 (B.C.) ; Olds v. Paris, [1918] 2 W.W.R. 682 (B.C.).

In Cox v. English, Scottish and Australian Bank, [1905] A.C. 168, 
74 L.J.P.C. 62, Lord Davey in delivering the judgment of the Judicial 
Committee said at p. 170: “The principles applicable to these cases 
have been laid down for the English courts in the case of Abrath v. 
North Eastern Railway (1883) 11 Q.B.D. 440, 52 L.J.Q.B. 620, in
which Bowen, L.J., said (p. 455) ‘in an action for malicious prosecu
tion the plaintiff has to prove, first, that he was innocent and that his 
innocence was pronounced by the tribunal before which the accusation 
was made; secondly, that there was a want of reasonable and probable 
cause for the prosecution ... ; and lastly, that the proceedings of 
which he complains, were initiated in a malicious spirit, that is, from 
an indirect and improper motive, and not in furtherance of justice.” 
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Although tin* absence of reasonable ami probable cause is some evi
dence from which malice may lie inferred, the jury by their finding as 
to the lionet?! belief of the defendant, negatives any inference which 
depended solely on such evidence; and in the absence of any other evi
dence of indirect motive, an additional finding of the jury that the 
defendant was actuated by malice could not be supported. Brown v. 
Hawkes, [1891] 2 Q.B. 718, fil L.J.Q.B. 151; and see Watson v. Smith 
'1899) 15 Times L.R. 473.

Absence of reasonable ami probable cause is some evidence from 
which malice may be inferred but it is something entirely distinct and 
different. The latter is entirely a state of mind; the former is at least 
partly an extraneous condition arising by reason of the non-existence 
of certain facts. Scott v. Harris 11918] 3 W.W.R. 1028, 1032 (Alta.).

The making of enquiry is something to be considered in determining 
the existence of reasonable cause, but it is not a state of mind, as the 
malice which is necessary to support an action of malicious prosecution 
is. Scott v. Harris, supra. If a person, honestly believing in the guilt 
of another and desiring only the enforcement of the law, lays a charge 
without making any enquiry whatever he is not liable to an action even 
though the result of enquiries would have shown him his mistake. Scott 
v. Harris, supra; but his failure to do so presumably may be considered 
by the jury in finding for or against malice.

That the defendant acted on the advice of counsel, is some evidence 
of reasonable and probable cause, but not necessarily a complete answer. 
Olds v. Pans [1918] 2 W.W.R. 682 (B.C.) ; Harris v. Hickey (1912) 17 
BAR. 21, 1 W.W.R. 679, 19 W.L.R. 948; Abrath v. N.-E. Ry. (1883) 
11 Q.B.l). 79; 52 L.J.Q.B. 352, and on appeal, 11 App. Cas. 247; 52 
L.J.Q.B. 620.

A person seeking to shelter himself behind his counsel must take 
proper care to inform himself of all the fads. See St. Denis v. Shoultz 

ISM) M A lt. Ill (Oet.); Mmmm v. Mmâàkfk (ISIS) Il lOAttt; 
3 W'.W.R. 710; Abrath v. N.-E. Rv., supra; Olds v. Paris [1918] 2 
W.W.R. 682 (B.C.).

The advice of counsel, after disclosure of all facts, is cogent evidence 
of the existence of reasonable and probable cause; but, if the com
plainant does not believe in the guilt of the accused, there is no reason
able and probable cause for him: Connors v. Reid, 25 O.L.R. 44; Mc
Mullen v. Wettlaufer, 33 O.L.R. 177, 7 O.W.N. 697; Schaal v. Reeves 
[1918] 2 W.W.R. 442.

No presumption of reasonable and probable cause arises from taking 
the advice of a police sergeant or of a police constable. Schaal v. Reeves 
[1918] 2 WW.R. 442, 447.

Information in gummary conviction matter]—See sec. 710.
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Summons or warrant thereon. Eildence on oath.

655. Upon receiving any such complaint or information the 
justice shall hear and consider the allegations of the complain
ant and, if the justice considers it desirable or necessary, the 
evidence of any witness or witnesses ; and if the justice is of 
opinion that a case for so doing is made out he shall issue a 
summons, or warrant, as the case may Ik?, in manner hereinafter 
provided. %

2. Such justice shall not refuse to issue such summons or 
warrant only because the alleged offence is one for which an 
offender may Ik* arrested without warrant.

3. The justice shall in connection with such hearing have the 
same power of procuring the attendance of witnesses and of 
compelling them to testify as under Part XIV.

4. The evidence of witnesses, if any, at such hearing shall 
be given upon oath, and the evidence of each witness shall In- 
taken down in writing in the form of a deposition, and, subject 
to the provisions of sec. 683. which, so far as applicable, shall 
apply to such hearing, shall Ik* read over to and signed by the 
witness and signed by the justice.

Origin]—Sec. 55», Code of 1892, R.8.C. 1886, ch. 174, see. 50; 38-33 
Viet., Can., ch. 30, see. 9.

Where an arrest may he made without warrant]—(Sub-sec. 2 of see. 
655 originates with the English Draft Code, see. 440, and was necessary 
for the proposed English Code, because of rulings made by some English 
justices that in cases of felony the complainant might himself arrest tin- 
offender and therefore required no warrant. Commissioners’ report, pp. 
32 and 33.

Witnesses to support application for warrant or summons]—The 
addition of the power to hear the complainant’s witnesses, if any, made 
by the Code Amendment of 1909, was thought to lie a desirable amend 
ment in ordinary cases inasmuch as the justice may sometimes not feel 
justified in granting a summons or warrant without some further evi
dence than that of the applicant. Furthermore, it was designed to give 
express authority for compelling the attendance of witnesses and for the 
taking of their evidence upon oath upon application for warrant in 
extradition cases. The extradition judge is by sec. 10 of the Extradition 
Act, R.S.C. 1906, ch. 155, to issue a warrant of arrest on such evidence 
as would justify the issue of a warrant if the crime had been com 
mitted in Canada.

Although by the amendment of 1909 a magistrate is directed to hear
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the complainant and “the evidence of his witnesses, if any” in support 
of the application for a summons or warrant, in respect of an indictable 
offence, the Crown may, upon the trial, call witnesses whose evidence 
was not offered on the application for the summons or warrant. The 
object of the amendment is to prevent the magistrate from refusing to 
issue process, l>ecause in his view the complainant's own unaided state
ment might tie insufficient to make out a case, although supplementary 
evidence was available and was tendered. R. v. Johnston (N.8.), 17
Cml Ci Cm W, ii \sr 168$ A B.... ... (till) * O.WJf. SL II
would seem, however, that liefore the amendment was passed, the magis 
trate had a discretion to examine other witnesses than the complainant 
if produced, though possibly no power as now to compel their attend
ance. Er parte Tierney, 17 Que. K.R. 486,14 Can. Cr. Cas. 194 ; Er parte 
Boyce, 24 N.B.R. 347.

If any witnesses are produced to satisfy the justice that he should 
issue process, which, for any good reason, he is not convinced he should 
do on the oath of the complainant alone, such witnesses are to give their 
evidence upon oath and their deposition is to be taken in writing. 
White v. Dunning, (1915) 7 W.W.R. 1210, 8 Saak. L.R. 76, 24 Can. 
Cr. Cas. 85; er parte Archambault, 16 Can. Cr. Cas. 433; R. v. Mitchell, 
24 O.L.R. 324, 19 Can. Cr. Cas. 113; cr parte Boyce, 24 N.B.R. 347.

The depositions are to lie reduced to writing or may be taken in 
shorthand, following the directions “ so far as applicable ” of sec. 683, 
but as they are cr parte statements, they cannot be used as part of the 
evidence on the preliminary enquiry to support a committal for trial; 
for the latter purpose the witnesses must again attend and give evidence, 
and be subject to cross-examination. See sec. 682; Weir v. Choquet, 6 
1er. 4e J. 111.

If the justice is satisfied by the information itself that there is suffi
cient ground to issue a summons without any preliminary examination 
under oath, cither of the complainant or of his witnesses, he need not 
examine the complainant or his witnesses under oath, cr parte Kane 
(1915) 26 Can. Cr. Cas. 166 (N.B.) ; R. v. Neilson, 44 N.S.R. 488, 17 
Can. Cr. Cas. 298; Er parte Archambault, 16 Can. Cr. Cas. 433, ex parte 
Dolan, 26 Can. Cr. Cas. 171 (N.B.) ; cr parte O’Regan, (1909) 39 N.B.R. 
378; er parte O’Neill, (1910) 40 N.B.R. 339; R. v. Mitchell, 19 Can. 
Cr. Cas. 113, 24 O.L.R. 324; (contra, see R. v. Smith, 16 Can. Cr. Cas. 
IIS).

Application to summary conviction proceedings under Part XT]— 
The provisions of Part XIII for compelling the appearance of the 
accused arc, “ so far ns applicable,” to apply to summary conviction 
proceedings, except as varied in Part XV. See Code sec. 711. Whether 
the provision of sec. 655 for hearing additional witnesses in support of 
the application for a summons or warrant applies in any case under 
Part XV is an open question. In er parte Dolan (1911), 26 Can. Cr. 
Cas. 171, 174 (N.B.) the court found it unnecessary to decide the
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point, but intimated that in a summary conviction matter, the duty of 
the justice remains “ as it always has lieen,” that is, that he should 
reasonably satisfy himself that there is sufficient cause for his interfer
ence by summons. Ordinarily, a written and signed information is 
sufficient for that purpose. But if, with such an information before 
him his mind is still unsatisfied or in doubt, he may, if he desires, “as 
he heretofore could have done,” take the evidence under oath of any 
witness in support of the information. Ex parte Dolan (1911) 26 Can. 
Cr. Cas. 171, 174.

If the proceedings were under Part XV (summary convictions) and 
a warrant of arrest was not asked, but a summons only, it would seem 
that the provisions ns to taking evidence would not apply, as the infor
mation in that event need not lie under oath (sec. 710). R. v. Neilson 
(1910) 44 N.8.R. 488, 17 Can. Cr. Cas. 298; R. v. Sweeney. 45 X.8.R 
494, 19 Can. Cr. Cas. 222.

Refusal to issue process]—Mandamus will not lie to compel a magis 
trate to issue a warrant for the arrest on a criminal charge of conspiracy 
of persons resident out of Canada who are temporarily therein solely 
for the purpose of giving evidence lief ore a committee of a provincial 
legislature in respect of the very matter which is sought to tie made 
the subject of the criminal charge, while such non-residents are under 
the protection of a safe-conduct granted to them by the legislature. 
Mins!! x LbmM ( IN t I ts On Ol Ohs toft.

The refusal of a summons or warrant is not a discharge of the 
accused within sec. 688 permitting the prosecutor to have himself bound 
over to prosecute for an indictable offence. Ex parte Reid, 49 J.P. 600.

In Ontario a magistrate who refuses to issue either a summons or a 
warrant upon an information laid before him for a criminal offence 
may be called upon by order nisi from the Supreme Court of Ontario to 
show cause why the information had not been proceeded upon. The 
person accused by such information may also be made a party to the 
proceedings against the magistrate that he may also show cause why 
the magistrate should not issue process against him. R. v. Graham, 17 
Can. Cr. Cas. 264; R. v. Meehan (No. 1), 3 O.L.R. 361 : R. v. Meehan 
(No. 2), 3 O.L.R. 567, 5 Can. Cr. Cas. 312; Re Broom, 18 Can Cr. Cas. 
255 (Ont.), 2 O W N. 306.

Where justices entertained an application for a summons for a 
criminal offence, and have considered the material on which the applica
tion is based, and refused to hoar more, or to grant the summons, the 
High Court will not interfere by mandamus to order them to hear again : 
Ex parte MacMahon, 48 J.P. 70. That was an application for a man
damus to a magistrate to exercise his jurisdiction in granting summonses 
against five persons for the crime of wilful and corrupt perjury. In 
giving judgment Lord Coleridge said : “ If he, the magistrate, has not
exercised his jurisdiction, this court will compel him to do so, for parties 
have a right to his exercise of that jurisdiction, and he has no right
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to refuse to do ho. Hut if it Iihh been exorcised, however erroneously, 
this court, which iH not h court of Hppeal from the magistrate, lias no 
power whatever to correct or review his exercise of his jurisdiction.”

The court will not grant to the prosecutor a mandamus to compel a 
re hearing by the magistrate of an application for process in respect of 
an indictable offence, if the magistrate lias exercised his discretion 
(although erroneously) in refusing the process after being put in pos
session of the facts on which he can exercise discretion. Rut, if the 
magistrate on an application for process erroneously holds that the 
offence is not indictable, and that he therefore has no jurisdiction to 
hold a preliminary enquiry in respect thereof, a mandamus will lie to 
compel him to do so. The King v. Meehan (No. 2), 3 O.L.R. 567, 5 Can. 
Cr. Cas. 312 (Ont.) ; Thompson v. Desnoyers, 16 Que. 8.C. 253, 3 Can. 
Cr. Cas. 68; and see re McLeod ami Amiro, 25 Can. Cr. Cas. 230 (Ont.). 
So, where process lias been granted, the accused is not entitled to restrain 
further proceeding by applying to a superior court for prohibition upon 
material showing a good ground of defence. Beaudry v. Lafontaine, 17 
Que. S.C. 398.

Delay far consideration]—It is only if the magistrate is “of opinion 
that a case for so doing is made out ” that he is directed to issue a 
summons. That consideration may require time. In most cases the 
course of duty is plain, and no prolonged consideration is needed. It 
is therefore to lie expected that the form of summons should read ns it 
does to meet the ordinary case. Rut the presence of the words “ this 
day” in form 5, having regard to the language of see. 655, by no means 
warrants a construction of that section which would compel the magis
trate in every case in which he takes an information to issue a summons 
forthwith or not at all. It. v. Hudgins (1907) 12 Can. Cr. Cas. 223. 
14 O.L.R. 139, per Anglin, J.

Ministerial and Judicial .lets]—The issue of a warrant for arrest 
upon a sworn information is in itself a ministerial act of the magis
trate, but his preliminary decision under Cr. Code sec. 655 on the 
question whether a warrant or summons is the more appropriate, or 
whether in fact any offence is disclosed in the information, is a judicial 
act. Marsil v. Lanctot (1914), 25 Can. Cr. Cas. 223 (Que.).

Without an information properly laid a justice has no jurisdiction 
to issue a warrant and if he does so In* is liable in trespass. Appleton v. 
Lepper, 20 U.C.C.P. 138; McC.uiness v. Defoe, 23 A R. (Ont.), 704; 
Kingston v. Wallace, 25 N.R.R. 573; Murfina v. Sauve, 19 Que. S.C. 51.

Discretion of magistrate]—The discretion vested in a magistrate to 
refuse a warrant of arrest will not be interfered with by mandamus; 
nor will a mandamus lie granted where a warrant had been granted, but 
on re-consideration had been withdrawn by the magistrate before it was 
executed. R. v. Biddinger (1914) 22 Can. Cr. Cas. 217; ami see re 
Parke, 30 Ont. R. 498; Kr parte McMahon, 48 J.P. 70.

The magistrate may well decline to permit a witness whom he has
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believed on the trial of an assault vase to be prosecuted for perjury, 
at the instance of a witness whom he did not lielieve, and where, upon 
the perjury charge, there could lie no further evidence than that given 
upon the trial of the assault. It is not in the public interest that the 
retrial of a trivial assault case should Ik- had in this indirect way. Re 
Broom, 3 O.W.N. 51.

It was objected in K. v. (Iraf, 15 Can. Cr. Cas. 193, 19 O.L.R. 238, 
upon a charge under sec. 207 of selling obscene pictures, that, before 
the actual trial of the case, the magistrate had looked at the books 
and pictures found in the defendant's possession, and had thereby neces
sarily become prejudiced against the defendant. Held, that, as the 
magistrate was at liberty to look at the productions before issuing a 
summons or warrant, in order to form his opinion as to whether or not 
a case was made out, he was entitled to do so after the defendant was 
in custody, or at any time. A warrant ought never to be issued when 
a summons will be equally effectual, except when the charge is of a 
serious nature. O’Brien v. Brainier, 49 J.P. 227, 78 L.T.N. 409.

When an information is laid before a justice he should use some 
discretion and common sense in deciding whether he should issue a 
warrant or a summons to secure the attendance of the accused. Beck, J., 
in Carruthers v. Biesiegel (1908), 1 Alta. L.R. 390, 391.

Preliminary inquiry where accused under remand for sentence on 
another charge]—A prisoner convicted by a magistrate on a summary 
trial and remanded for sentence to a fixed date may be brought up in 
the meantime for preliminary enquiry upon another criminal charge by 
means of a writ of habeas corpus ad respondendum ordered by a Super
ior Court on the prosecutor’s application. R. v. Henry (1915) 25 Can. 
Cr. Cas. 86 ; Ex parte Griffiths, 5 B. & A. 730, followed.

Limitation of time for certain prosecutions]—See secs. 1140-1142.
Cases requiring official consent]—See secs. 591-598.
Formalities of warrant]—See secs. 655, 659, 660, 661 (3), 669, 670,

1120.
Formalities of summons]—See secs. 658, 669, 670.
Summons or warrant in summary conviction matter]—See sees. 711,

ns.

Warrant In rases of offence committed on the seas, etc.
656. Whenever any indictable offence is committed on the 

high seas, or in any creek, harliour, haven or other place in 
which the Admiralty of England have or claim to have jurisdic
tion, and whenever any offence is committed on land beyond the 
seas for which an indictment may be preferred or the offender 
may lx* arrested in Canada, any justice for any territorial division 

844



Summon# ok Wakkant 16W]

in which any person cliarged with, or sus|>ected of having com
mitted any such offence is, or is suspected to be, may issue his 
warrant, in form 1, or to the like effect, to apprehend such person 
to In* dealt with as herein and hereby directed.

Origin]—See. 560, Code of 18912, R.8.C. 1886, eh. 174, see. .'112.
Admiralty offences]—See Code sees. 137-141, see. 591, and Code see. 

591, as to the Governor-General's eonsent to the prosecution I wing 
instituted.

It’here then: is concur nut jurisdiction with the D.8.A. on the tirent 
Loins] There may he a concurrent jurisdiction of the U.H.A. in respect 
of an offence committed un board an American vessel on a part of the 
Great Lakes constituting the high seas, under B.S.U.S., sec. 5346. United 
States v. Budgets, 150 U.S. 249, 37 L. Ed. 1071, or on any river con
necting two of the boundary lakes and within navigable waters. Ibid. 
Ho the U.S. Courts assume jurisdiction, under R.S.U.S., sec. 5346, to 
try a person who commits, on board a vessel belonging in whole or in 
part to the U.SA. or to an American citizen, an assault on another with 
a dangerous weapon, when such vessel is in the Detroit river out of the 
jurisdiction of the State of Michigan and within the territorial limits 
of Canada. United States v. Rodgers, supra. This jurisdiction is exer
cised when the vessel anil parties are brought again into U.S. territory. 
By comity between nations it is generally understood that disorder which 
disturbs only the peace of the ship or those on board is to lie dealt 
with exclusively by the sovereignty of the home of the ship, but those 
which disturb public peace may be suppressed and, if need be, the 
offenders punished by the proper authorities of the local jurisdiction. 
Wildenhus’ case, 120 U.S. 1, 30 L. Ed. 565. r

Warrants for admiralty offences committed out of Canada]—See 
Code sec. 656 and Code form No. 4.

Canadian jurisdiction over extra-tnritorial Admiralty offences]— 
See 12-13 Viet., Imp., ch. 96, secs. 1 and 2; 18-19 Viet., Imp., ch. 91, 

sec. 21 ; 23-24 Viet., Imp., ch. 122 ; 28-29 Viet., Imp., ch. 63 ; Merchant Ship
ping Amendments Act, 30-31 Viet. (Imp.), ch. 124, sec. 11; Courts 
(Colonial) Jurisdiction Act, 1874, 37 Viet., Imp., ch. 27; Territorial 
Waters Jurisdiction Act, 1878, 41-42 Viet., Imp., ch. 73; 53-54 Viet., 
Imp., ch. 37; Merchant Shipping Act, 57-58 Viet., Imp., ch. 60, secs. 687 
and 688; Merchant Shipping Acts, 1894-1914, Imp.

Arrest of suspected deserter. Breaking open buildings on warrant 
for deserter.- Resisting warrant.

657. Every one who is reasonably suspected of being a 
deserter from His Majesty’s service may be apprehended and 
brought for examination before any justice, and if it appears 
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that he is a deserter he shall Is- confined in gaol until claimed 
by the military or natal authorities or proceeded against 
according to law.

2. No one shall break open any building to search for a 
deserter unless he has obtained a warrant for that pur|M>se from 
a justice, founded on affidavit that there is reason to believe 
that the deserter is concealed in such building, anil that admit
tance has been demanded and refused.

3. Every one who resists the execution of any such warrant 
shall incur a penalty of eighty dollars, recoverable on sumnian 
conviction, before two justices.

Origin]—Sec. 561, Code of 1892; R.8.C. 1886, eh. 169, see. 7: com 
pare sec. 154 of the Army Act (Imp.).

Prosecutor's share of fine on a eonviction for rrsistinf/ warrant] 
See sec. 1042.

Persuading to desert from military or naval serrioe]—See secs. 81-84.

Summons. lor*. Service.—Proof of sertlee.
658. Every summons issued by a justice under this Act 

shall be directed to the accused, and shall require him to appear 
at a time and place to be therein mentioned.

2. Such summons may be in form 5, or to the like effect.
3. No summons shall be signed in blank.
4. Every such summons shall be served by a constable or 

other peace officer upon the person to whom it is directed, either 
by delivering it to him personally or, if such [icrson cannot con
veniently lie met with, hy leaving it for him at his last or most 
usual place of aliode with some inmate thereof apparently not 
under sixteen years of age.

5. The service of any such summons may lie proved by the 
oral testimony of the person effecting the same or by the affidavit 
of such jhtsoii purporting to be made liefore a justice.

Origin]—Sec. 562, Code of 1892: S2-.1J Viet., Can., cli. .10, secs. 14

Form of summons to a person sharped with an indictable offence]— 
Code form 5, following sec. 1152.

Procedure on appearance of accused]—See sec. 668 et seq. Part XIV 
as to preliminary enquiry and sec. 771 et seq. Part XVI as to summary 
trial of indictable offences in certain cases.
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Application of summons procedure to summary conviction matters]— 
See sec. 711. Sub-sec. (5) of sec. 658 requires the affidavit or proof 
of service of the summons to Ik* sworn liefore a justice and cuts out 
the application of any general provision as to the power of a commis 
sioner to take affidavits for use in courts generally. H. v. Pel ley, (1915) 
27 Can. Cr. Cas. 405 (N.H.). Without this proof there would be no 
jurisdiction to proceed in the defendant’s absence in a summary con 
viction matter. R. v. Pel ley, supra.

Service made by a de facto constable, one serving after his term 
has run out and before a re-appointment, would not invalidate a sum
mary conviction on certiorari. R. v. Pel ley, supra ; R. v. Gibson, 29 
N.8.R. 4, 3 Can. Cr. Cas. 451.

Warrant may foliote «animons either before or after default]—See 
sec. 660 (4).

Warrant for apprehension.

659. The warrant issued by a justice for the apprehension 
of the person against whom an information or complaint has 
I wen laid as provided in sec. 654, may be in form 6, or to the 
like effect.

2. No such warrant shall lx* signed in blank.
Origin]—Sec. 563, Code of 1892 ; R.S.C. 1886, ch. 174, secs. 43, 44, 46.
Form of warrant in the first instance to apprehend a person charged 

with an indictable offence]—Code form 6, following sec. 1152.
Formalities of warrant]—See secs. 655, 659, 660, 661 (3), 669, 670,

1120.
Warrant may be endorsed in another territorial division}—See secs. 

662, 663.
Admission to bail pending hearing]—See secs. 664, 668, 681.
Similar process on non-appearance to summons under Part XV]— 

Code sec. 718.

Formalities of warrant.—Statement of offence.—No return day.— 
Summons not to prevent warrant.—Warrant in default. 
Form.

660. Every warrant shall be under the hand and seal of the 
justice issuing the same, and may he directed, either to any 
constable by name, or to such constable and all other constables 
within the territorial jurisdiction of the justice issuing it, or 
generally to all constables within such jurisdiction.

2. The warrant shall state shortly the offence for which it is 
issued, and shall name or otherwise describe the offender, and 
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it shall order the officer or officers to whom it is directed to 
apprehend the offender and bring him before the justice 01 

justices issuing the warrant, or before some other justice or 
justices, to answer to the charge contained in the information 
or complaint, and to be further dealt with according to law.

3. It shall not be necessary to make such warrant returnable 
at any particular time, but the same shall remain in force until 
it is executed.

4. The fact that a summons ! been issued shall not prevent 
any justice from issuing a w.i nut at any time before or after 
the time mentioned in tin niions for the appearance of the 
accused.

5. In case the service of the summons has been proved and 
the accused does not apjiear, or when it apjiears that the sum
mons cannot lie served, a warrant in form 7 may issue.

Origin}—Sec. 563, Code of 1892; R.8.C. 1886, ch. 174, sees. 43, 44, 46.
Form of warrant when the summons is disobeyed]—Code form 7, 

following sec. 1152.
IVarrant may issue on Sunday]—See sec. 661 (3).
Duty of officer executing warrant]—See secs. 661-664.
The Fugitive Offenders Act]—The Imperial Parliament, and it alune, 

has the power to pass a law of general application to the whole of the 
British Empire dealing with the question of apprehending a fugitive 
offender in one portion of the Empire and returning him to the part 
where the offence was committed, in order that he may be tried and 
punished. R. v. Simpson, {re Whitla) 9 W.W.R. 1461, affirming 9 
W.W.R. 986. This legislation is contained in the Fugitive Offenders Act, 
44-45 Viet., Imp., ch. 69 (1881). The Act contemplates that when an 
offence to which the Act applies has been committed in one British 
possession and the party accused has taken refuge in another British 
possession, the ordinary law prevailing in the place where the offence 
was committed may be set in motion, but with this distinction that the 
magistrate may proceed with the taking of depositions in the absence 
of the accused, but otherwise in a manner similar to that of a prelimin
ary enquiry, for the purpose of determining whether or not an order 
for the fugitive’s return should be made. Fugitive Offenders Act, 1881, 
Imp., sec. 29; R. v. Simpson, 9 W.W.R. 1461. This includes the power 
to compel witnesses to attend. Ibid.

Procedure applies also on non-appearance to summons under Part 
XV]—Code sec. 718.
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Where and how executed.— By whom. On holiday.

661. Every such warrant may be executed by arresting the 
accused wherever he is found in the territorial jurisdiction of 
the justice by whom it is issued, or, in the case of fresh pursuit, 
at any place in an adjoining territorial division within seven 
miles of the border of the first-mentioned division.

5$. Every such warrant may lx? executed by any constable 
named therein or by any one of the constables to whom it is 
directed, whether or not the place in which it is to Im* executed 
is within the place for which he is a constable.

3. Every warrant authorized by this Act may be issued and 
executed on a Sunday or statutory holiday.

Origin]—Sec. 564, Code of 1892; R.S.C. 1886, ch. 174, wee. 47, 48.
" Within «eves miles M]—The distance is to lie measured in a straight 

line on a horizontal plane. Mouflet v. Cole, L.R. 8 Ex. 32.
Admission to bail pending hearing]—See sees. 664, 668, 681.
Statutory holiday]—The effect of a statutory provision, such as is 

contained in the Interpretation Act of the Dominion and many provinces, 
defining the word " holiday " to include New Year’s Day, etc., naming 
the days commonly observed as holidays, relates only to the interpreta
tion of the word “ holiday ” where used in a statute. Upton v. Phelan, 
18 N.B.R. 192; Ex parte Cormier, 12 Can. Cr. Cas. 339.

As regards the interpretation of the Code, the word “ holiday ” in 
eludes Sundays, New Year’s Day, the Epiphany, Good Friday, the 
Ascension, All Saints’ Day, Conception Day, Easter Monday, Ash Wed
nesday, Christmas Day, the birthday or the day fixed by proclamation 
for the celebration of the birthday of the reigning sovereign, Victoria 
Day, Dominion Day, the first Monday in September, designated Labour 
Day, and any day appointed by proclamation for a general fast or 
thanksgiving. R.S.C. 1906, ch. 1, sec. 34 (Interpretation Act).

Every warrant authorized by this Act]—This phraseology is wide 
enough to include all warrants under the Criminal Code. Compare secs. 
8-12, containing similar references to “this Act,” although certain parts 
of the Code may be referred to as separate Acts if designated by the 
former titles of the Acts from which they were consolidated. R.S.C. 
1906, ch. 1, sec. 29.

Warrants for offences under other statutes]—
Where the prosecution is not for a Code offence, but.is under some 

other statute, federal or provincial, to which some of the Code practice 
has been made applicable, the exact extent of its adoption must be 
enquired into for the purpose of ascertaining whether this provision for 
issuing and executing a warrant on Sunday will extend to such offence 
or not. The Code does not, of its own force, impose its system of 
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legal procedure upon the provinces in respect of offences created b.v 
the provincial legislatures ; but these legislatures have very generally 
adopted the summary convictions procedure of Part XV of the Code by 
declaring in provincial statutes regulating summary convictions for pro 
vincial offences that except where otherwise provided Part XV of the 
Code shall apply mutatis mutandis as if embodied in the provincial law. 
See in Ontario, R.H.O. 1914, eh. 90, sec. 4. Sec. titil, not being in 
Part XV, but in Part XIII, would, in such cases, apply as if included 
in Part XV only to the extent to which Part XV itself makes it 
applicable. A reference to see. 711 in Part XV shows that the provisions 
of Parts XIII and XIV, relating to compelling the appearance of the 
accused liefore the justice for trial are to apply “so far as applicable " 
and “ except as varied, etc.” (sec. 711). A warrant of arrest to answer 
a charge in a summary conviction matter is issued under the authority 
of sec. 711 ; and sec. 061 (as well as secs. 654, 655 ami 660) would apply 
by virtue of sec. 711 in all cases to which Part XV had been made 
applicable. R. v. McGillivray, 41 N.8.R. 321, 13 Can. Cr. Cas. 113. 
But where Part XV could apply only by its inclusion by reference in 
the special Act, such reference will not involve the application of sec. 
661 (3) to warrants in execution in default of distress or of payment 
of a fine under secs. 739-741 of Part XV. Ex parte Frecker, 33 C.L.J. 
248; Ex parte Willis, (R. v. Lawlor) 44 N.B.R. 447, 27 Can. Cr. Cas. 
383.

For any offence against the Criminal Code, search warrants arc 
authorized to be issued, Part XII, sec. 629, et scq., and the execution of 
such a warrant is authorized to be made on a Sunday or statutory holi
day. (Part XIII, sec. 661, sub-sec. 3.)

Warrants under the Canada Temperance Act]—
Selling, keeping or exposing for sale intoxicating liquor contrary to 

the provisions of Part II of the Canada Temperance Act is not an 
offence against the provisions of the Criminal Code; neither is it an 
indictable offence ; but in so far as no provision is made in Part III of 
the Canada Temperance Act for any matter or thing which is required 
to be done with respect to prosecutions under the provisions of that Act, 
all the provisions of Part XV of the Criminal Code, that is the part 
relating to Summary Convictions, are made applicable in the same man 
uer as if they were incorporated in the Canada Temperance Act. R.8.C. 
1906, ch. 152, see. 135. The Canada Temperance Act makes special pro 
vision for the issuance, upon proper information, of search warrants to 
search for intoxicating liquor, and prescribes the form of both informa
tion for the warrant and the warrant itself: (sec. 136 as amended in 
1908, ch. 71, sec. 3, and in 1916, ch. 14) ; but the Act is silent both 
as to the manner and the time of service (except that the search shall 
be made in the daytime), of any search warrant that may be issued 
under the Act. In Ex parte Willis, supra, Barry, J., said: “It is 
important to I tear in mind that by the express words of sec. 135 of the
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Canada Temperance Act it ie only Part XV of the Criminal Code that 
is made applicable to prosecutions under the former Act, and that 
according to the accepted canons of construction of statutes, all the 
other provisions of the Code are, therefore, inferentially or impliedly 
excluded. And since the provisions of the Criminal Code in regard 
to the issue and service of search warrants are to lie found in Parts 
XII and XIII of that Act, it follows that we cannot resort to or rely 
upon these parts for authority to serve on a Monday a search warrant 
issued under the provisions of the Canada Temperance Act. We cannot 
invoke the aid of sec. 6<il, sub-see. 3 of the Criminal Code for the pur- 
|,ose of legalizing the service on a Sunday of a search warrant, because 
that provision is not found in Part XV', but is a provision of Part XIII, 
which latter part is not applicable to prosecutions under the Canada 
Temperance Act."

Informant officer may be given the warrant of orrett]—The same 
officer who laid the information may lie deputed to execute the warrant 
of arrest. R. v. Harrison, (1918) 29 Can. Cr. Cas. 420 (B.C.). But it 
is undesirable that he should make the arrest if he has any personal 
feeling against the accused or any financial interest in the prosecution 
or in the matter of the complaint. R. v. Harrison, (1918) 29 Can. Cr. 
Cas. 420. (B.C.).

662. If the person against whom any warrant has been 
issued cannot lie found within the jurisdiction of the justice by 
whom the same was issued, but is or is suspected to be in any 
other part of Canada, any justice within whose jurisdiction he 
is or is suspected to be, upon proof being made on oath or 
affirmation of the handwriting of the justice who issued the 
same, shall make an endorsement on the warrant, signed with 
his name authorizing the execution thereof within his 
jurisdiction.

2. Such endorsement shall he sufficient authority to the person 
bringing such warrant, and to all other persons to whom the 
same was originally directed, and also to all constables of the 
territorial division where the warrant has I icon so endorsed, to 
execute the same therein and to carry the person against whom 
the warrant issued when apprehended, before the justice who 
issued the warrant, or before some other justice for the same 
territorial division.

3. Such endorsement may be in form 8.
4. If the person against whom such warrant has lieen issued 

is then confined for some other cause in any prison within the
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province tlieu, upon application to the judge of any superior, 
county or district court, and upon production to him of tie 
warrant with an atlidavit setting forth the above facts, such 
judge if he is satisfied that the ends of justice require it, may 
make an order in writing addressed to the warden or keeper of 
such prison, or to the sheriff or other peMou having the custody 
of the prisoner, to bring up the laxly of such person before tile 
justice who is holding tlic preliminary inquiry, from day In 
day, as may lx1 necessary for the purpuww of such inquiry, and 
such warden, keejier, sheriff or other person, u|xm being paid In- 
reasonable charges in that Ix-half, shall obey such order.

Origin]—See. 565, Code of 1892; R.S.C. 188ti, eh. 174, see. 49.
Form of endorsement in backing a warrant]—Code form 8, following 

see. 1152.
Adding direction to bring accused before endorsing justice]—Code

aec. 663.
Arrest on suspicion by peace officer]—See sees. 30, 647, 649, 652.

Endorsement of warrants in execution under Fart XVJ—Set; sec. 712.
Prosecution may proceed before endorsing justice in certain eventsl 

See. 663 shows that In some eases the endorsing magistrate may require 
that the person when apprehended in his territorial division on his 
endorsement of the warrant from another division, shall be brought 
before him or some other justice of the division in which the arrest 
took place; but this is only to be done if the prosecutor, or some of 
the witnesses for the prosecution, are in that territorial division. Code 
sec. 663. The magistrate may then exercise a discretion as /o whether 
the interests of justice will be better served by taking the preliminary 
hearing in the district of the arrest instead of allowing the arresting 
officer to take the prisoner to the district in which the warrant issued. 
This provision would doubtless be applied if all of the witnesses desired 
to be called on either side, including the informant, had followed the 
accused to the place where he was arrested, and both parties desired 
I he preliminary inquiry and the subsequent trial, if any, to take place 
in the district of the arrest rather than in another district where tin 
offence is alleged to have been committed.

Habeas corpus to review arrest warrant from another province]
R. v. Galloway, 2 Alta. L.R. 258, 15 Can. Cr. Cas. 317.

Procedure on arrest under endorsed warrant.
663. If the prosecutor or any of the witnesses for the prose 

cuti on are in the territorial division where such person has been 
apprehended upon a warrant endorsed as provided in the last 
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preceding section, the constable or other person or persons who 
liave apprehended him may, if so directed by the justiee endors
ing the warrant, take him liefore sneh justice, or before some 
other justiee for the same territorial division ami the said 
justice may thcrcu|a>n take the examination of such prosecutor 
or witnesses, and proceed in every respect as if he had himself 
issued the warrant.

Origia]— See. 566, Code of 1892; R.8.C. 1886, eh. 174, sec. 50.

Procedure In other rases of person arrested on warrant.

664. When any person is arrested upon a warrant he shall, 
except in the ease provided for in the last preceding section, be 
brought as soon as is practicable before the justice who issued 
it or some other justiee for the same territorial division, and 
such justice shall either proceed with the inquiry or postpone 
it to a future time, in which latter ease he shall either commit 
the accused person to proper custody or admit him to hail or 
permit him to be at large on his own recognizance according to 
the provisions hereinafter contained.

Origin]—Sec. 567, Code of 1892.
Person arrested to be brought before the justice]—The first duty of 

n magistrate dealing with a person arrested upon his warrant is to have 
such pfirson brought before him as soon as practicable, and then make 
out such order as the ease requires. The express enactment of Code sec. 
664 must be followed in this respect and ordinarily no remand may be 
made in the prisoner’s absence. Ex parte Sarrault, 15 Que. K.B. 3, 9 Can. 
Cr. Cas. 448; and sec sec. 679.

Preliminary enquiry on charge of indictable offence]—See sec. 668.

Preliminary inquiry. -Offence committed out of jurisdiction.
Offender taken before Justiee where offence committed.

665. The preliminary inquiry may be held either by one 
justice or by more justices than one.

2. If the accused person is brought before any justice charged 
with an offence committed out of the limits of the jurisdiction 
of such justice, such justice may, after hearing both sides, order 
I lie accused at any stage of the inquiry to be taken by a constable 
before some justiee having jurisdiction in the place where the 
offence was committed.
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.1. Th<‘ justice so ordering shall give a warrant for that pur 
|>ose to a countable, which may In* in form 9, or to the like effet1!, 
and shall deliver to such constable the information, depositions 
and recognizances, if any, taken under the provisions of this 
Act, to be delivered to the justice before whom the accused per
son is to he taken, and such depositions and recognizances shall 
l>e treated to all intents as if they had been taken by the last 
mentioned justice.

Origin]—Code of 1892, see. 557.
Transfer of preliminary enquiry to place of offence]—If a person 

is brought before a justice of the pence charged with an offence corn 
initted within the province, but out of the limits of the jurisdiction of 
such justice the latter, in his discretion, may either order the accused 
to be taken before some justice having jurisdiction in the place where 
the offence was committed (sec. 665), or may proceed as if it had 
been committed within his own jurisdiction. 8. was brought before the 
stipendiary magistrate of the City of Halifax charged with having 
committed burglary in Sydney, C.B. It was held that the stipendiary 
magistrate could, with the consent of the accused, try him summarily 
under sec. 777. Be Charles Seeley, 41 Can. S.C.R. 5, 14 Can. Cr. Cas. 
270.

The power conferred on a magistrate under this section of ordering 
the accused person brought before him, charged with an offence com 
mitted out of his territorial jurisdiction, to be taken before some justice 
having jurisdiction in the place where the offence was committed, is 
permissive only. R. v. Burke (1900), 5 Can. Cr. Cas. 29 (Ont.).

“Recognizances, if any"]—As to bail on remand, see sec. 681.
Form of warrant to convey before a justice of another county1 

Code form 9, following sec. 1152.
Montreal]—In the district of Montreal the clerk of the pence m 

deputy clerk of the peace has all the powers of a justice under Paris 
XIII and XIV.

Transfer to another Justice. Receipt to constable.
666 Upon the constable delivering to the justice the war 

rant, information, if any, depositions and recognizances, and 
proving on oath or affirmation, the handwriting of the justice 
who has subscribed the ‘«me, such justice, before whom the 
accused is produced, shall thereupon furnish such constable with 
a receipt or certificate in form 10, of his having received from 
him the body of the accused, together with the warrant, informa
tion. if any, depositions and recognizances, and of his having
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proved to him. upon oath or affirmât ion, the handwriting of the 
justice who issued the warrant.

2. If sueli justice does not commit the accused for trial, or 
hold him to hail, the recognizances taken Itefore the first men
tioned justice shall be void.

Origin]—Code of 1892, Net1. 557.
Form of receipt to be pi cm to the constable bp the justice for the 

countp in whieh ike of nice was committed]—Code form 10, following 
see. 1152.

Procedure on preliminary enpuirp1—See sec. 068 et sep.

Conner's Inquisition. Warrant or recognisance to firing ease 
before magistrate. Transmitting depositions. I’roeedure.

667. Every coroner, upon any inquisition taken Itefore him 
whereby any person is charged with manslaughter or murder, 
ileal I. if the person or persons, or either of them, affected by the 
verdict or finding is not already charged with the said offence 
lief ore a magistrate or justice, by warrant under his hand, direct 
that such person he taken into custody and be conveyed, with all 
convenient speed, Itefore a magistrate or justice ; or such coroner 
may direct such person to enter into a recognizance before him. 
with or without a surety or sureties, to appear before a magistrate 
or justice.

2. In either ease, it shall he the duty of the coroner to transmit 
to such magistrate or justice the depositions taken before him 
in the matter.

3. Upon any such person being brought or appearing before 
any such magistrate or justice, he shall proceed in all respects 
as though such person had been brought or had appeared before 
him upon a warrant or summons.

Origin]--flee. 568, Code of 1892.
Coroner's court]—The coroner's court is a common law tribunal 

charged with making an investigation into the cause of dentil ; Robin v. 
McMahon, (1917) 50 Que. 8.C. 267, 27 Can. Cr. Can. 407. It ia a court 
of record, and the coroner is a judge of a court of record. Davidson v. 
Oarrett, (1899) .10 Ont. R. 653, 5 Can. Cr. Cas. 200.

" Inquisition whereby onp person is sharpedetc.]—The inquiry 
liefore the coroner ia to ascertain the cause of death, and no one ia, 
strictly speaking, a defendant on such an inquiry, at least until the ver
die!. is rendered. This may lie an open verdict, such as that the deceased 
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came to his death by foul means used by some person or persons to 
the jury unknown, or it may define the pause of death as due to accident 
or to the criminal neglect or the wilful and malicious act of a named person. 
Such person is then “charged” by the inquisition, and it is to the latter 
class of ease where the finding charges manslaughter or murder that refer
ence is made in sec. 667. The verdict of the coroner's jury and the 
record of the depositions and proceedings at the inquiry are to be 
transmitted in such cases for use on the preliminary enquiry before a 
magistrate (sec. 668 et seq.). The finding of the coroner’s jury is not 
a substitute for a true bill by a grand jury or for a formal charge in 
jurisdictions where there is no grand jury. Code sec. 940. In practice 
the coroner's inquest does little more than marshal the evidence for the 
prosecuting officer and indicate to some extent the class of charge which 
the Crown officer is likely to bring to trial. The depositions forwarded 
to the magistrate under sec. 667 (2), hove again to be transmitted by 
the magistrate to the trial court if he sends the case up for trial. Sec. 
<595. But no one is to lie tried upon a coroner'a inquisition alone, as 
was possible prior to the Code. Sec. 940. Much freedom is usually 
given in permitting persons who claim to have an interest in the cor
oner’s proceedings to lie represented by counsel and examine and cross 
examine witnesses, hut there lieing no person “ accused ” until the ter
mination of the proceedings there is no absolute right to have counsel 
examine the witnesses. Agnew v. Stewart, 21 U.C.Q.B. 296.

Non-juridical days]—The issue and execution of the warrant on a 
Sunday or holiday is authorized by sec. 661. Code sec. 961, in view 
of its context, would probably be held not to apply to a coroner’s court, 
and the holding of the inquest and the taking of evidence would be 
limited to juridical days. It was held in Re Cooper, 5 P.R. 256 (Ont.), 
that a coroner’s inquest held on Sunday was invalid.

Witness disobeying summons]—A coroner is a local officer who can 
net only within his own municipal jurisdiction ; and a warrant issued 
by him to apprehend a defaulting witness cannot be validly executed 
outside of that jurisdiction. The fact that a witness at an inquest has 
already been questioned at great length is not a ground for prohibiting 
the coroner from subjecting her to further examination ; the court 
assumes that the coroner will not permit the witness to be unduly harassed. 
He Anderson and Kinrade, 18 O.L.R. 362; 14 Can. Cr. Cas. 448.

Coroner's duties both ministerial and judicial]—A coroner’s duties 
are partly judicial and partly ministerial. Re Anderson and Kinrade, 
18 O.L.R. 362, 14 Can. Cr. Cas. 448; Ex parte Wilson (1871) Stevens 
N.B., Dig. 334. He is appointed by provincial authority and is 
assigned special duties by provincial legislation, but in holding an 
inquest in respect of a death charged to have been brought about crim
inally, the coroner presides over a criminal court and its proceedings 
in that regard are within federal control. R. v. Hammond, 29 Ont. R. 
211, 1 Can. Cr. Caa. 373.
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As provincial legislation controls the compensation paid to coroners 
for their services, reference has to lx* made to provincial statutes and 
regulations to ascertain the classes of cases in which coroners are 
expected to hold inquests and the conditions framed for the purpose 
of limiting the expenditure of public money for inquests to those which 
are considered absolutely necessary. The coroner should not hold an 
inquest in a matter in which he himself had been employed as a surgeon 
or physician and would more properly lie a witness than an officer 
presiding over a judicial enquiry. Re Haney and Mead, .'14 C.L.J. 330.

A coroner has power to himself summon the coroner's jury by a I 
mere verbal direction to the persons required to lie jurors. Davidson v.^ 
Garrett, (1899) 30 Ont. R. 653, 5 Can. Cr. Cas. 200.

A coroner may summon a witness to re-attend to give further evi
dence on new matter alleged to have lieen disclosed to the Crown since 
the witness' examination in the same inquest. Rc Anderson and Kin rade. 
(1909) 14 Can. Cr. Cas. 448.

Subsequent use of depositions taken at coroner's inquest\—A coroner 
is not a “ justice ” within sec. 999, so as to permit the depositions taken 
before the coroner being certified by him and read at a subsequent 
trial in a criminal court without further proof ; R. v. Graham, 2 Can. 
Cr. Cas. 388 ; but the coroner may lie called as a witness to prove the 
accuracy of the depositions. Any deposition before the coroner will 
lie admitted in evidence against the person subsequently charged only 
in case such person was present before the coroner and was afforded 
full opportunity to cross-examine the witness, and that the particular 
witness whose deposition it is proposed to use in this wav is proved to 
lie dead or unable to travel or is tieing kept out of the way by the 
contrivance of the accused. In such cases the evidence might be admitted 
under common law principles quite apart from sec. 999 of the Code 
or of sec. 23 of the Canada Evidence Act. R. v. Riggs, 4 F. & F. 1085 ; 
Johnson v. The King, (1911) 13 Can. Exch. R. 379 ; Phipson on Evi
dence, 4th ed., 449 ; Boys on Coroners, 4th ed., 291.

The English practice is to treat the depositions as inadmissible un
less they comply with all the requirements of the Indictable Offences 
Act, 11-12 Viet., Imp., ch. 42, which corresponds with sec. 999 of the 
Code. Bird v. Keep, (1918) 87 L.J.K.B. 1199, 1204. The inquisition 
or finding is not conclusive upon any person affected by it. Bird v. 
Keep, supra.

Depositions of a witness speaking in French taken down by the 
translator in English at a preliminary inquiry, but not read over and 
explained to the witness or signed by him are not admissible to contra 
diet his testimony on a subsequent proceeding, but the witness may be 
cross-examined as to material statements then made, and witnesses called 
to show a contradiction with his former testimony. R. v. Ciarlo, (1897)
1 Can. Cr. Cas 157 (Que.).

An accused person on a murder trial giving testimony on his own
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ltehalf may be asked whether or not he made a certain statement at 
the inquest although the original depositions are not available in court; 
and he has no right to demand before answering that he be informed 
of what was taken down in the depositions ; hut if use is to be made of 
the latter to contradict him the original deposition should be produced. 
R. v. Mulvihill, 22 Can. Cr. Cas. 854, 5 W.W.R. 1229. 19 B.C.R 197, 
affirmed in Mulvihill v. The King, 23 Can. Cr. Cas 194, 6 W.W.R. 462. 
49 8.C.R. 587.

Once the signature of the witness lias been proven to his deposition 
at the inquest, it may be used to test his memory or to impeach his 
credit, although it may have been insufficiently certified or irregularly 
returned; R. v. Laurin, 5 Can. Cr. Cas. 545 and 548 (Que.) ; Can. Evid. 
Act, R.8.C., 1906, cli. 145, sec. 10. Similarly it may la* used to impeach 
the credit of an adverse witness on his denying having made the pro 
vious statement, but the previous statement when admitted does not 
Itecome proof of the fact it purports to verify. R. v. Duckworth, 37 
O.L.R. 197, 26 Can. Cr. Cas. 314; Can. Evid. Act, sec. 9.

Coroner’s warrant]—On a verdict being found by the coroner’s jury 
against a person for culpable homicide, the coroner may issue his war 
rant for that person’s arrest. Robin v. McMahon (1915) 50 Que. S.C 
267, 27 Can. Cr. Caa. 407.

Removal of verdict and proceedings by certiorari]—The verdict de
claring a person criminally guilty of the death under investigation can 
l>e attacked only for irregularities shown against the verdict itself and 
not for irregularities prior to the verdict or prior to the holding to the 
inquest by non-conformity with provincial regulations. Robin v. Mc
Mahon (1917) 50 Que. 8.C. 267, 27 Can. Cr. Cas. 407.

The Quebec statute as to Coroners (4 Geo. V Que. (1914), ch. 3S, 
amending R.S. Que., articles 3477 to 3487 (a) for the most part relate 
to the preliminary declaration to be made by the coroner, the medical 
examination, the declaration concerning the report which must lte made 
by the coroner to the Government, also the provisions concerning tin- 
place where the inquest should be held, and the selection of the jury 
and the duties of the coroner; but these dispositions are not imperative 
and are more directory than mandatory. They have for their object 
the regulation of the proceedings of the coroner with the administrative 
authority so as to assure a better control of the expense incurred for 
the maintaining of this official and the expense of his tribunal, but 
they cannot constitute illegality of such a nature that the verdict should 
be set aside on certiorari. Robin v. McMahon (1917) 50 Que. S.C. 267, 
27 Can. Cr. Cas. 407.
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PART XIV.

PROCEDURE ON APPEARANCE OF ACCUSED BEFORE JUSTICE.

Jurisdiction.

Preliminary Inquiry by justice.

668. When any person accused of an indictable offence is 
Indore a justice, whether voluntarily or upon summons, or after 
I wing apprehended with or without warrant, or while in custody 
for the same or any other offence, the justice shall proceed to 
inquire into the matters charged against such person in the 
manner hereinafter directed.

Origin]—See. 577, Code of 1892 ; Indictable Offences Act, 1848, 
Imp, aec. 18.

Jurisdiction generally]—Jurisdiction involves two distinct concepts: 
authority to deal with a person against his will, and authority to deal 
with the subject matter. If a person who is not amenable without his 
consent to the coercive jurisdiction of a court voluntarily appears and 
submits to it, the court has jurisdiction to deal with the matter as 
against him as in the well-known instance of an action against a foreign 
sovereign. But consent cannot give jurisdiction over subject matter 
which is itself not W’ithin the cognizance of the court. Ridley v. Whipp 
(1916) 23 Argus L.R. (Austr.) 129, 22 C.L.R. 381, per Griffith, C.J.

In R. v. Hughes, 4 Q.B.I). 614, it was held that upon the proper 
construction of the Justices Acts, Imp., the mode of bringing a man 
before the court is a mere matter of procedure, and that if a man living 
in fact before justices and being charged, submits to the jurisdiction, 
the justices have authority to proceed. That case did not decide what 
would happen if the defendant had made a valid objection to the juris
diction. Griffith, C.J., in Ridley v. Whipp (1916), 22 C.L.R. 381, 23 
Argus L.R. (Australia) 129, 131.

When accused is “ before a justice ”]—Code sec. 668, directing 
the justice to proceed to inquire into the matters charged when a per
son is before a justice and is accused of an indictable offence, is to 
be limited to cases in which the accused is rightly before such justice. 
Re Holman and Rae, (No. 2), 21 Can, Cr. Cas. 11, 27 O.L.R. 432.
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A magistrate may hold a preliminary enquiry in respect of an indict
able offence committed in the same province outside of his territorial 
jurisdiction, if the accused is apprehended within the limits over which 
such magistrate has jurisdiction. Code sec. 577. Re the Queen v. Burke 
(1900), 5 Can. Cr. Cas. 29 (Ont.) ; re Seeley, 41 S.C.R. 5, 14* Can. Cr. 
Cas. 270.

A written information on a preliminary enquiry is for the protec
tion of the accused so that he may know the charge laid against him, 
but if the magistrate on being verbally informed of the offence by the 
accused himself issues a summons and the accused attends on its return 
a committal for trial may be made on the depositions taken upon the 
preliminary enquiry, without an information in writing. R. v. Thompson, 
15 Can. Cr. Cas. 162. The committing justices had jurisdiction over 
the accused on his attending in answer to the summons although objec
tion was taken to the want of an information, but semble, a warrant to 
arrest the accused could not have been issued without a sworn informa 
tion, had he failed to attend on the summons. R. v. Thompson, 15 Can. 
Cr. Cas. 162; same case, Re Thompson, 14 B.C.R. 314.

Part XIV not applicable to corporation defendants]—
The procedure of Part XIV is applicable to persons and not to 

corporations. If a corporation is to he charged with an indictable 
offence, the prosecution is begun by an indictment preferred by leave 
of the court or of the Attorney-General, or preferred by the Attorney- 
General himself or some one authorized to act for him. Secs. 873, 873a. 
Code secs. 916-921 deal with procedure in the case of a corporation 
defendant.

“ Apprehended with or without warrant ”]—As to arrest without war
rant, see secs. 646-652 ; and as to issuing a summons or warrant, see secs. 
653-655. A commitment for trial for an indictable offence may be justified 
in respect of a person brought before the magistrate under an invalid 
warrant, if the magistrate had a general jurisdiction over the person 
and over the subject matter of the inquiry ; R. v. Hughes, 4 Q.B.D. 614; 
McGuiness v. Dafoe, 23 A.R. (Ont.) 704, 3 Can. Cr. Cas. 139; but 
different considerations may apply to the special jurisdiction of sum 
mary trial conferred by secs. 771-799 (Part XVI).

Irregularity or defect in warrant or summons]—Code sec. 669.
Several charges]—Where several informations for various offences 

are laid against the same person, the magistrate will have jurisdiction 
under sec. 668, to proceed with preliminary enquiries as to all of such 
charges, although the accused was arrested and brought bofore him 
by virtue of a warrant of arrest issued upon one information only, sub
ject to the right of the accused to a reasonable adjournment. R. v. 
Weiss (No. 2), 22 Can. Cr. Cas. 42, 5 W.W.R. 48 and 460, 6 Alta. L.R. 
L'llt.

That the magistrate proceeded with the hearing of the evidence on 
preliminary enquiries for two offences at the same time, against the
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same accused, is not a ground for habeas corpus in respect of his 
committal for trial. Dick v. The King, 19 Can. Cr. Cas. 44, 13 Que. 
P.R. 57.

Other justices]—When a magistrate has become seized of a case by 
taking the information for an indictable offence no other magistrate 
having general concurrent jurisdiction with him can acquire jurisdic
tion to intervene and preside at a preliminary enquiry, even with the 
consent of the first magistrate, except in so far as such course is author
ized by statute in special circumstances such as illness or absence of 
the first magistrate. Re Holman ami Rue (No. 2), 21 Can. Cr. Cas. 11, 
27 O.L.R. 432; R. v. McRae, 2 Can. Cr. Cas. 49, 28 Ont. R. 569.

Regina v. McRae (1897) 2 Can. Cr. Cas. 49; 28 O.R. 569, determines 
that where an information is laid before a magistrate he becomes seized 
of the case and that no other magistrate has any right to take part 
in the trial unless at the request of the magistrate lief ore whom pro
ceedings arc taken. All the magistrates in the county have jurisdiction; 
but so soon as proceedings are taken Itefore any one of these officers 
having concurrent jurisdiction he becomes solely seized of the case. The 
magistrate has under the statute, and possibly apart from the statute, 
the right to ask other magistrates to sit with him; and, if he does so, 
the whole bench becomes seized of the complaint: Regina v. Milne, 
15 U.C.C.P 94.

The Ontario statute relating to Police Magistrates, R.S.O. 1914, ch. 
88, sec. 18, recognizes this principle. So also do secs. 10 and 34, which 
provide that the Deputy Police Magistrate, or if there is no Deputy, 
any other Police Magistrate appointed for the county, may proceed for 
the Police Magistrate in the ease of his illness or absence. Middleton, J„ 
in Re Holman & Rae (No. 2), 21 Can. Cr. Cas. 11, said: "Neither of 
these sections (10 and 34) gives to the magistrate any power, once he 
has undertaken the case, to discharge himself, save in the case of illness 
or absence. He has no power to request another magistrate to sit for 
him. Contrast the provisions of the two sections with sec. 18, which 
provides that in the case falling within it, the magistrate may so request. 
By sec. 31, where the case arises out of the limits of the city, the 
Police Magistrate is not bound to act ; but if once he does act it appears 
that he must continue to the end. This view of the statute is quite 
consistent with the view taken in Regina v. Gordon, 16 O.R. 64."

In Quebec if the magistrate who had begun the hearing dies, is 
dismissed, resigns his office or withdraws from the hearing, then another 
competent magistrate may take it up, but he should liegin the hearing 
de novo before himself ; he cannot merely continue that previously 
begun. The judge of the sessions of the peace, Hon. Mr. Chaveau, who 
had begun the preliminary hearing, having obtained leave of absence, 
and, without concluding it, started for a voyage to Europe, is deemed 
to be withdrawn from the proceeding; and in such case, with the consent 
of the Crown, the party prevented from proceeding was entitled to
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obtain from the magistrate, Angers, who replaced him, an order for 
beginning de novo the hearing in order to dispose of the matter. A 
writ of certiorari will not, in such case, be granted to prevent Magistrate 
Angers from taking up the case and beginning it again. Bertrand v. 
Angara, 91 Que. SJC. 91* (Soy. Cl

Power to regulate course of inquiry]—See sec. 679.
Discretion to transfer inquiry to locality of offence]—See secs. 665 

and 666.
Montreal]—In the district of Montreal the Clerk of the Peace or 

Deputy Clerk of the Peace has all the powers of a justice under Parts 
XIII and XIV. Code sec. 605.

Saskatchewan and Alberta]—In these provinces a preliminary enquiry 
before a magistrate is not an essential before the preferring of a formal 
charge under 873a, by the Attorney-General or an agent of the Attorney- 
General or a person with the written consent of the judge or of the 
Attorney-General or by order of the court. Re Criminal Code, 16 Can. 
Cr. Cas. 459, 43 Can. S.C.B. 434 ; K. v. Duff, 15 Can. Cr. Cas. 454, 2 
S.L.R. 388, overruled on this point.

R.N.W. Mounted Police]—By the statute, R.S.C. 1906, ch. 91, the 
Royal North-West Mounted Police Force, as constituted by the Governor- 
in-Council, shall continue to be a police force duly constituted for the 
province of Saskatchewan and the Yukon Territory, and shall be known 
ns the “ Royal North-West Mounted Police.”

The Commissioner of Police and the assistant commissioners shall, 
respectively, have all the powers of two justices of the peace under the 
R.N.W. Mounted Police Act, or any Act in force in the provinces of 
Saskatchewan and Alberta, and in the North-West Territories and the 
Yukon Territory. R.S.C. 1906, ch. 91.

The superintendents and such other officers as the Governor-iu-Couneil 
approves, shall be ex-officio justices of the peace.

Every constable of the force shall be a constable in and for the said 
two provinces and the North-West Territories and the Yukon Territory 
for carrying out any laws or ordinances in force therein. R.S.C. 1906, 
ch. 91, sec. 12.

The R.N.W. Mounted Police Act further provides that: ‘‘It shall 
be the duty of members of the force, subject to the orders of the 
Commissioner:—

(a) to perform all duties which now are or hereafter shall be as 
signed to constables in relation to the preservation of the peace, 
the prevention of crime, and of offences against the laws and 
ordinances in force in the provinces of Saskatchewan and Alberta 
and in the North-West Territories and the Yukon Territory, and 
the criminal and other laws of Canada, and the apprehension of 
criminals and offenders, and other» who may be lawfully taken 
into custody ;
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(ft) to attend upon any judge, stipendiary magistrate, or justice of 
the peace, when specially required, and to execute all warrants, and 
perform all duties and services in relation thereto, which may, 
under this Part or the laws and ordinances in force in the said 
two provinces and in the North West Territories ami the Yukon 
Territory, or the criminal or other laws of Canada, lie lawfully 
executed and performed by constables;

(r) to perform all duties which may be lawfully performed by con
stables in relation to the escort and conveyance of convicts and 
other prisoners and lunatics to or from any courts, places of 
punishment or confinement, asylums or other places. R.S.C. 1900, 
ch. 91, sec. 18.

Juvenile Courte]—Where Juvenile courts have been established under 
the Juvenile Delinquents Act, Can., 1908, ch. 40, as amended by 1912, 
ch. 30, and 1914, ch. 39, its provisions will control as to trials of children 
under sixteen years of age.

Irregularity or variance not to aiïeet validity.

669 No irregularity or defect in the substance or form of 
the summons or warrant, and no variance between the charge 
contained in the summons or warrant and the charge contained 
in the information, or lietween either and the evidence adduced 
on the part of the prosecution at the inquiry, shall affect the 
validity of any proceeding at or subsequent to the hearing.

Oriffin\— See. 578. Code of 1892: R.R.C. 1880, ch. 174, sec. 58; 
Indictable Offences Act, 1848, Imp., see. 9.

Defects in substance or form]—Defects cured under this section 
would include an omission to state in the warrant of arrest that the 
information was under oath where it was so in fact ; Kingston v. Wal 
lace, 25 N.B.R. 573; or the lack of a law stamp on the warrant even 
if a stamp were required under provincial law; R. v. Rodrigue, 9 Que. 
P R. 122. 13 Can. Cr. Cas. 249; R. v. Hamelin, Ifi Que. K.B. .501, 13 
Can. Cr. Cas. 333. As to defeets in summary conviction proceedings, 
under Part XV, see seca. 723-725. 753, 754, 1121-1125, 1129; and in 
summary trials under Part XVI, sec. 1130.

Adjournment In rase of variance.- Ball.

670. If it appears to the justice that, the person charged has 
lieen deceived or misled hy any such variance in any summons or 
warrant, he may adjourn the hearing of the ease to some future
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day. and in the meantime may remand such person, or admit 
him to hail as hereinafter mentioned.

Ortflifl]—•Set*. 579, Code of 1892; R.S.C. 1886, eh. 174, sec. 59; 
Indictable Offences Act, 1848, Imp., sec. 9.

Adjournment of hearing]—See sec. 679.

Procuring Attendance of Witnesses.

Summon* for witness. Form.

671. If it appears to the justice that any person being or 
residing within the province is likely to give material evidence 
either for the prosecution or for he accused on such inquiry he 
may issue a summons under his hand, requiring such person to 
ap|>ear before him at a time and place mentioned therein to give 
evidence respecting the charge, and to bring with him any docu
ments in bis possession or under bis control relating thereto.

2. Such summons may be in form 11, or to the like effect.
Origin]—Sec. 580, Code of 1892; B B C. 1886, eh. 174, sec. 60; 

Indictable Offences Act, 1848, Imp., sec. 16.
Form of summons to a witness]—Code form 11 following sec. 1152.
Compelling attendance of witnesses]—'The magistrate, under sec. 671. 

is vested with some discretion in issuing subpoenas to witnesses, because 
of the words of that section “ if it appear to the justice that any person 
is likely to give material evidence,” and may refuse to issue a subpoena 
if the reasons advanced by the applicant do not show that the witness 
sought to be examined is likely to give material evidence. R. v. Allerton 
(1914) 22 Can. Cr. Cas. 273, 6 W.W.B. 522.

A magistrate is justified in refusing to issue a subpoena for the 
attendance of the Attorney-General before him as a witness if it appears 
that the Attorney-General pould not give material evidence. Ibid ; R. v. 
Raines, [1909] 1 K.B. 258, 21 Cox C.C. 756.

In Rex v. Baines [1909] 1 K.B. 258, 21 Cox C.C. 756, ministers of 
the Crown were sought to be examined as witnesses at a criminal trial, 
and a subpoena was actually issued and served; an application was sue 
cessfully made to the court to set aside such subpoena, as being an 
abuse of the process of the court, on the ground that such witnesses 
could not give any relevant evidence. It was mentioned in that case 
that a minister of the Crown had no special privilege from being sum
moned as a witness. They have no privilege or precedence over other 
subjects of the Crown ; but if a subpoena is issued in a way that would 
be harassing and not to aid in the administration of justice, but for 
an ulterior purpose, a superior court may interfere. R. v. Allerton, 22 
Can. Cr. Cas. 273, 6 W.W.R 522.
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The summons to witness here referred to, commonly called a sub- 
poena, is for a preliminary enquiry. If the case is one of summary 
trial under Part XVI, reference is to be had to secs. 788 and 789. 
Titehmarsh v. Crawford, 1 O.W.N. 587.

The summons to witness is to be issued by the justice holding the 
inquiry, i.e., the justice before whom the accused has been brought as 
indicated in sec. (>68. Bryne v. Arnold, 24 N.B.R. 161.

If the witness is unable to attend through illness, but could give his 
«lepositions at his residence, and desires to do so, the proper course 
would be to adjourn the inquiry to his residence where such a course is 
practicable. R. v. Bros. [1911] 1 K.B. 159.

Warrant for defaultwq witness]—See secs. 673, 674.
Fininq witness for default in not attending]—Code sec. 674.
Witness in another part of Canada]—See. secs. 676, 677.
Commission to take evidence out of Canada]—Sec sec. 997; R. v. 

Verrai!, 6 Can. Cr. Cas. 325, 17 P.R. (Ont.) 61.
Commission to take evidence of witness who is dangerously ill]— 

See secs. 995, 996.

Service of summons for witness.

672. Every such summons shall he served by a constable or 
other peace officer upon the person to whom it is directed either 
liersonally, or, if such person cannot conveniently he met with, 
by leaving it for him at his last or most usual place of abode 
with some inmate thereof apparently not under sixteen years 
of age.

Oriqin]—Sec. 581, Code of 1892; Indictable Offences Act, 1848, 
Imp., sec. 16.

" Last or most usual place of abode ”]—1Compare sec. 658 as to sum
mons to accused, and, in summary conviction matters, see sec. 711.

Warrant for witness after summons.—Form.—Execution.—Endorse- 
ment.

673. Tf any one to whom such last-mentioned summons is 
directed does not appear at the time and place appointed there
by, and no just excuse is offered for such non-appearance, then 
after proof upon oath that such summons has been served as 
aforesaid, or that the person to whom the summons is directed 
is keeping out of the way to avoid service, the justice before 
whom such person ought to have appeared, if satisfied by proof 
on oath that such person is likely to give material evidence, may 
issue a warrant under his hand to bring such person at a time
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and plane to be therein mentioned liefore him or any other justice 
in order to testify as aforesaid.

2. The warrant may be in form 12, or to the like effect.
3. Such warrant may be executed anywhere within the terri

torial jurisdiction of the justice by whom it is issued, or, if 
necessary, endorsed as provided in sec. 662 and executed any
where in the province out of such jurisdiction.

Origin]—Sec. 582, Code of 1892; K.S.C. 1886, eh. 174, sec. 61, 51 
Viet., ch. 45, sec. 1 ; Indictable Offences Act, 1848, Imp., sec. 16.

Defaulting witness]—Some reasonable effort should be made to serve 
the witness personally ; and liefore any warrant to arrest a witness for 
non-attendance is issued, evidence should be given that the summons lias, 
in all probability, come to the witness' knowledge. Gordon v. Denison. 
22 A.B. (Ont.) 326.

If the witness be too poor to travel to the place of the hearing that 
may be l “ just excuse " for his non-appearance, if no provision has 
been made for his expenses. Stone's Justice, 39th ed. 8.

A witness subpoenaed in a criminal case where the charge is for an 
indictable offence must attend without prepayment of expenses or wit 
ness fees; B. v. James, 1 C. & P. 322; though an allowance is usually 
made under provincial laws regarding the administration of justice for 
an allowance to such of the witnesses subprenaed by the Crown in crim 
inal prosecutions as are unable to bear their own expenses of attending 
court.

Form of warrant when a witnees hat not obeyed the summons]—Code 
Form 12, following see. 1152; and see sees. 662 and 673 (3), as to 
endorsement in another magisterial jurisdiction.

Procedure against defaulting witness. Conviction for content|il.
674. If a person summoned as a witness under the provision- 

of this Part is brought before a justice on a warrant issued in 
consequence of refusal to obey the summons, such person may be 
detained on such warrant before the justice who issued the sum
mons, or before any other justice in and for the same territorial 
division who shall then be there, or in the common gaol, or any 
other place of confinement, or in the custody of the person hav
ing him in charge, with a view to secure his presence as a witness 
on the day fixed for the trial, or, in the discretion of the justice, 
released on recognizance, with or without sureties, conditioned 
for his appearance to give evidence as therein mentioned, and 
to answer as for contempt for his default, in not attending upon 
the said summons.
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2. The justice may, in a summary manner, examine into and 
dispone of the eliarge of contempt against such person, who, if 
found guilty, shall lie liable to a fine not exceeding twenty dol
lars, or to imprisonment in the common gaol, without hard 
labour, for a term not exceeding one month, or to Isith such fine 
and imprisonment, and may also lie ordered to pay the costs 
incident to the service and execution of the said summons and 
warrant and of his detention in custody.

3. The conviction under this section may lie in form 13.
Origin]—Sec. 582, Code of 1892; R.S.C. 1886, eh. 174, sec. 61, 51 

Viet., ch. 45, sec. 1.
Form of conviction for contempt]—Code form 13, following see. 

1152.
Canada Civil Service Act]—The like proceedings may lie taken by 

the chairman of an examining board under the Civil Service Act, R.B.C. 
ch. 16 against a defaulting witness in an oflicial inquiry into fraudulent 
practices at examinations. Sec secs. 10 and 11 of that Act.

Warrant for witness In first Instance. Endorsement for another 
place In same province.

675. If the justice is satisfied by evidence on oath that any 
lierson within the province, likely to give material evidence either 
for the prosecution or for the accused, will not attend to give 
evidence without I icing compelled so to do, then instead of issuing 
a summons, hi- may issue a warrant in the first instance.

2. Such warrant may lie in form 14, or to the like effect, and 
may he executed anywhere within the jurisdiction of such justice, 
or, if necessary, endorsed as provided in sec. 1162 and executed 
anywhere in the province out of such jurisdiction.

Origin]—Sec. 583, Code of 1892; R.S.C. 1886, ch. 174, sec. 62; 
Indictable Offences Act, 1848, Imp., sec. 16.

Form of warrant for a witness in the first instance]—Code form 14, 
following aec. 1152.

Requiring recognisance from witness to give evidence at trial]— 
Code aec. 692.

Witness beyond jurisdiction.—Nubptena for witness In another 
province.

676. If there is reason to believe that any person residing 
anywhere in Canada out of the province who is not within the
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province, is likely to give material evidence either for the prose
cution or for the accused, any judge of a superior court or a 
county court, on application therefor by the informant or com 
plainant, or the Attorney General, or by the accused person or his 
solicitor or some person authorized bv the accused, may cause a 
writ of subpoena to lie issued under the seal of the court of which 
he is a judge, requiring such person to apjiear before the justice 
liefore whom the inquiry is being held or is intended to lie held 
at a time and place mentioned therein to give evidence respect
ing the charge and to bring with him any documents in his 
possession or under his control relating thereto.

2. Such subpn-na shall he served personally upon the person 
to whom it is directed, and an affidavit of such service by a 
person effecting the same purporting to he made before a justice, 
shall be sufficient proof thereof.

Origin]—See. 584, Code of 1892.
Subprrna to witness in another province]—Such particulars as to the 

nature of the evidence expected from the witness should he set forth in 
the affidavit or deposition upon which the application is made ns will 
satisfy the judge applied to that the evidence of the witness is material. 
A judge may make an order for the issue of a subpeena to witnesses in 
another province to compel their attendance upon an appeal from justices 
under Part XV of the Code. R. v. Gillespie, 16 P.R. 155 (Ont.).

Sec. 677 provides for enforcement of the subpoena by a warrant 
endorsed in the other province under secs. 662 and 677 (2).

Witness In another province.- Warrant for witness defaulting under 
snbpiena.

677. If the person served with a subpoena as provided bv 
the last preceding section, does not appear at the time and place 
specified therein, and no just excuse is offered for his non-appear
ance, the justice holding the inquiry, after proof upon oath that 
the subpoena has been served, may issue a warrant under hi« 
hand directed to any constable or peace officer in the district, 
county or place where such person is, or to all constables or peace 
officers in such district, county or place, directing him, them or 
any of them to arrest such person and bring him before the said 
justice or anv other justice at a time and place mentioned in 
such warrant in order to testify as aforesaid.
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2. Tliu wurraut may be iu lorm 15, or to the like elicit; ami 
if necessary, may be endorsed in the maimer provided by sec. 6(12 
and executed in a district, county or place other than the one 
therein mentioned.

Oripin]—See. 584, Code of 1892.
No just excuse for non-appearance]—See sec. 673.
Form of warrant when a witness in another province has not obeyed 

the subpttna]—Code form 15, following see. 1152. Code form 8 may In' 
applied in preparing (lie endorsement of the warrant, sec. 077, sub-sec. 
(2) and sec. 662.

llearimj ami Connected Procedure.

(Illness refusing lo be examined.-Comnihnienl lo gaol, further 
communient un again refusing. Disposing of case oil the 
other evidence.

678. Whenever any jiersoii appearing, either iu obedience to 
a summons or subpoma, or by virtue of a warrant, or being 
present and being verbally required by the justice to give evi
dence, refuses to be sworn, or having been sworn, refuses to 
answer sucli questions as arc put to him, or refuses or neglects 
to produce any documents which he is required to produce, or 
refuses to sign his depositions without in any such case offering 
any just excuse for such refusal, such justice may adjourn the 
proceedings for any period not exceeding eight clear days, and 
may in the meantime by warrant in form 16, or to the like 
effect, commit the jierson so refusing to gaol, unless he sooner 
consents to do what is required of him.

2. If such [arson, upon being brought up upon such adjourned 
hearing, again refuses to do what is required of him, the justice, 
if he secs fit, may again adjourn the proceedings, and commit 
him for the like period, and so again from time to time until 
such person consents to do wliat is required of him.

3. Nothing in this section shall prevent such justice from 
sending any such case for trial, or otherwise disposing of the 
same in the meantime, according to any other sufficient evidence 
laken by him.

Oripin]—Sec. 585, Code of 1892; R.S.C. 1886, ch. 174, sec. 63; 
Indictable Offences Act, 1848, Imp., sec. 16.
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Form of uuntisl of commitment of a witness for n fusing to he 
meant or to give evidence]—Code form 16, following see. 1152.

If'itneui re funny to testify]—It must appear not only that the wit
ness refused without just excuse to answer, but that the question asked 
was in some way relevant to the charge. Re Ayottc (1905), 9 Can. Cr. 
Can. 133, 15 Man. R. 156.

Defendant and wife or husband of defendant as witnesses]—See 
Canada Evidence Act, secs. 4 and 5.

Fugitive Offenders Act]—As a magistrate is expressly empowered 1|\ 
sec. 29 of the Fugitive Offenders Act, 44-45 Viet., Imp., ch 69 [ R.8.C. 
1906, ch. 154, sec. 27], to take depositions for the purpose of that Act 
in the absence of the person accused, he must be held to have the like 
Iiower to punish a witness for refusing to testify in proceedings so 
taken in Manitoba in the absence of accused for the purpose of bring 
ing the latter back from England to Manitoba to answer the charge. 
H. v. Simpson, re Whitla (1918), 26 Can. Cr. Cas. 15, 9 W.W.R. 986 
and 1461, 26 Man. L.R. 129 ; Kx parte Lilly-white, 19 N.Z.R. 510.

Preliminary Inquiry.-Fessera nf justice.—Addresses.—Farther 
evidence. Adjournment of hearing. Inquiry may be private.
■ Regulating course of Inquiry.—Verbal remand for three 
days. Custody of accused.

679. A justice holding a preliminary inquiry may, in his 
discretion,—

(«) Jiermit or refuse permission to the prosecutor, his 
counsel or attorney, to address him in support of the 
charge, either by way of opening or summing up 
the case, or by way of reply upon any evidence which 
may lie produced by the person accused ;

(6) receive further evidence on the part of the prosecutor 
after hearing any evidence given on Isdialf of the 
accused ;

(c) adjourn the hearing of the matter from time to time, 
and change the place of hearing, if from the absence 
of witnesses, the inability of a witness who is ill to 
attend at the place where the justice usually sits, or 
from any other reasonable cause, it appears desirable 
to do so, and may remand the accused, if required, 
by warrant in form 17: Provided that no such re
mand shall lie for more than eight clear days, the 
day following that on which the remand is made 
being counted as the first day;
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(d) order that no person cither than the prosecutor and
accused, their counsel and solicitors shall have access 
to or remain in the room or building in which the 
inquiry is held, if it appears to him that the ends 
of justice will be liest answered by so doing;

(e) regulate the course of the inquiry in any way which
may appear to him desirable, and which is not incon
sistent with the provisions of this Act.

2. If any remand under this section is for a time not exceed
ing three clear days the justice may verbally order the constable 
or other person in whose custody the accused then is, or any 
other constable or person named bv the justice in that behalf, 
to keep the accused person in his custody and to bring him 
liefore him or such other justice as shall then Ik* acting at the 
time ap|H)inted for continuing the examination.

Origin]—Sec. 586, Code of 1892; R.8.C. 1886, ch. 174, sec. 65; 
Indictable Offences Act, 1848, Imp., see. 21.

“ A justice holding a preliminary enquiry "]—When a person accused 
of an indictable offence is before a justice having jurisdiction to hold 
a preliminary enquiry, sec. 668 makes it obligatory that the latter 
should “ proceed to inquire into the matters charged.” A common prac
tice makes this cover an inquiry immediately after the arrest as to 
the question of bail and the taking of bail before the magistrate if he 
can be got to attend at the gaol or police station for that purpose ; but 
in such cases the bail is for the attendance of the accused at the first 
sittings of the police court, usually on the next juridical day. Home city 
magistrates require payment of a small foe from the accused asking 
this special consideration, but the legality of the collection of any fee 
cannot be considered ns settled.

Person arrested to he brought before a justice]—8ec. 664 provides 
that a person arrested “ upon a warrant ” is to be brought “ as soon as 
practicable” before the justice; and the justice is to proceed with the 
inquiry or postpone it to a future time in which latter case he shall 
either commit the accused to proper custody or admit him to bail or 
permit him to tie at large on his own recognizance according to the 
provisions which follow, thus including the provisions of sec. 679.

It is the duty of every one arresting another to give notice, where 
practicable, of the warrant or cause of the arrest. Code sec. 40. He 
is to produce the warrant, if required ; sec. 40. In the special ease of 
an arrest without warrant by a peace officer of a suspected person loiter
ing by night, the person apprehended is not to lie detained after noon 
of the following day without being brought before a justice. Code sec.
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652. And in other ruses of arrest without warrant on a criminal 
charge, there is a common law obligation to bring the arrested person 
promptly before a justice.

Irregularity in summons or warrant]—See secs. 669, 670.
Hearing by substitute justice]—When a magistrate has become seized 

of a case by taking the information for an indictable offence no other 
magistrate having general concurrent jurisdiction with him can acquire 
jurisdiction to intervene and preside at a preliminary enquiry, even 
with the consent of the first magistrate, except in so far us such course 
is authorized by statute in special circumstances such ns illness or 
absence of the first magistrate, or his death or resignation; He Holman 
and Rae (No. 2), 21 Can. Cr. Cas. 11, 4 O.W.N. 434, 23 O.W.R. 428, 27 
O.L.R. 432; Be Guerin, 16 Cox C.C. 596, 60 L.T. 538, 53 J.P. 468; 
Bertrand v. Angers, 21 Que. 8.C. 213.

But the justice of the peace who issues a warrant of arrest to bring 
the accused in custody for a preliminary enquiry has the right to order 
him by the warrant to ap]>ear before himself or any other justice or 
magistrate having jurisdiction in the district, and the enquiry may be 
taken in such case before another magistrate who replaces the first. 
R. v. Daigle, 23 Can. Cr. Cas. 92 (Que.).

Associate justùxs]—The preliminary enquiry may be held either by 
one justice or by more justices than one. Code sec. 665 (1). If an 
associate justice is brought into the case after the evidence of a material 
witness has been taken, the case should be liegun de novo and the evi
dence given again as the commitment by the two magistrates will lie 
invalid if one of them had not heard all the material evidence. Be 
Nunn, 6 B.C.R. 464, 2 Can. Cr. Cas. 429.

Preserving order in court]—See sec. 607.
Sub-sec (a)—“ Permit or refuse permission to the prosecutor to 

address him in support,” etc.]—The prosecutor is the informant and so 
also is the person on whose behalf the informant stated in the informa
tion that he was laying the charge. See sec. 688, as to binding over 
the person preferring the charge. Quite evidently it does not apply 
to restrict counsel representing the Crown or any public department of 
the government from addressing the magistrate in support of a charge 
laid on behalf of the Crown.

A private informant is no party to a criminal prosecution, and can 
not insist that he or his counsel shall aid in the conduct thereof. R. v. 
Gilmore, 7 Can. Cr. Cas. 219, 6 O.L.R. 286. Permission may, however, tie 
granted in the discretion of the justice under sub-sec. (a).

Sub-sec. (e)—Adjournment of hearing]—Where on a preliminary 
enquiry a remand is to be made for a time exceeding three clear days, 
the justice may remand only by warrant, declaring that it appears to lie 
necessary to remand the accused, Code form 17, and an informal remand 
endorsed upon the warrant is insufficient. R. v. Holley (1893), 4 Can. 
Cr. Cas. 510.
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The accused must be personally present before the magistrate to be 
remanded. Re Sarault (1905), 9 Can. Cr. Cas. 448, 15 Que. K.B. 3. 
A verbal remand for eight days for the purpose of a medical examina
tion of the accused as to sanity cannot lie made on the mere suggestion 
of the police officer without bringing the accused personally before the 
magistrate. Re Barault, supra.

If, however, a remanded piisoner is too ill to be brought from the 
gaol on the day to which he was remanded, the magistrate, on being 
satisfied of the fact by medical evidence, may issue a warrant of re
mand for another eight days, 59 J.P. 682; Stone's Justice, 39th ed. 7.

In Dick v. The King, 19 Can. Cr. Cas. 44, 13 Que. P.R. 57, Lauren
deau, J., said: “We must consider par. (c) of article 679 as making 
an exception. The article states that the postponement cannot be foi 
more than eight clear days if the accused is remanded back to prison—
' and may remand the accused by warrant, provided that no such re
mand shall be for more than eight clear days.' When the accused is 
admitted to bail, no warrant of remand according to form 17, is re
quired. The French version of the same articles is perhaps even more 
obvious. It states: ‘pourvu qu'aucun renvoi du prévenu en prison ne 
soit pour plus de huit jours francs.’ If the accused is held on bail 
the delay of postponement may be longer.” Dick v. The King, 19 Can. 
Cr. Cas. 44, 13 Que. P.R. 57.

In a Yukon case it was held that the sureties to a recognizance of 
bail expressly given for an adjournment of a preliminary enquiry by 
consent, for longer than the eight days provided by Code sec. 679, are 
not released for non-conformity with the statutory direction that ad
journments shall not be for more than eight days, that being a matter 
of procedure only which it was competent for the parties to waive, if 
indeed the statutory direction applies at all where bail is given. R. v. 
Sullivan, 23 Can. Cr. Cas. 174; re Burns’ bail, 17 Can. Cr. Cas. 292, and 
R. v. Hazen, 20 A.R. (Ont.) 663, applied.

A prisoner in custody under two warrants of commitment for trial 
for different offences cannot set up the irregularity of a remand under 
sec. 679, because of an adjournment exceeding eight days made during 
the preliminary inquiry on one of the charges, as a ground for his 
release on habeas corpus. Rex v. Beaudoin, 22 Can. Cr. Cas. 319.

If the magistrate has exercised his discretion on legal grounds, the 
court will not interfere with him merely because they would have exer
cised the discretion in another way; but if the magistrate exercised 
liis discretion on something extraneous or something illegal, it is 
the same as declining jurisdiction, and if a magistrate declines to exer
cise his jurisdiction he may be compelled by mandamus to go on. 
Regina v. Adamson, 1 Q.B.D. 201 ; Regina v. Fawcett, 11 Cox C.C. 305; 
Regina v. Evans (1890), 54 J.P. 471.

If there is a variance from the charge stated in the information 
or in the summons or warrant, and the accused is thereby prejudiced in
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)iis defence, such will be a ground for asking an adjournment. Secs. 
669, 670.

As to adjournment of summary conviction proceedings under Part 
XV, see sec. 722.

The language of sec.' 679 differs from that of sec. 722, which deals 
with summary conviction procedure, in that sec. 679 says “ eight clear 
days,” while sec. 722 says “ eight days." Eight clear days would leave 
eight intervening days between the day of remand and of hearing.

Sub-see. (e)—“ Jicf/ulate the course of the inquiry ”]—In R. v. Phil
lips, 11 Can. Cr. Cas. 89, 11 O.L.R. 478, defendant was charged that 
he did in specified years “ conspire with others whose names arc un
known, by deceit, falsehood and other fraudulent means to defraud the 
public.” The magistrate having power under sec. 679 (e) to “ regulate 
the course of the inquiry ” might have ordered particulars on the de
fendant’s application, but he declined to do so on the ground that the 
preliminary inquiry was merely an investigation and defendant would 
not be prejudiced. It was held that his refusal did not go to the 
jurisdiction and prohibition was refused. The absence or insufficiency 
of particulars does not vitiate the information for the purposes of a 
preliminary enquiry, but the magistrate has a discretion to order par
ticulars to be furnished by the prosecution. R. v. France, 1 Can. Cr. 

tti
It is essential that whatever words may be used in the information 

they should be sufficient to give the accused notice of the offence with 
which he is charged, and to identify the transaction referred to. The 
absence or the insufficiency of particulars does not vitiate an idictment 
nor an information ; but if it should be made to appear that there is 
a reasonable necessity for more specific information, the court or magis
trate may, on the application of the aecused person, order'that further 
particulars lie given, but such an order is altogether within the judicial 
discretion of the judge or magistrate. R. v. France (1898), 1 Can. Cr. 
Cas. .121, .129 (Que.).

In a criminal case the preliminary hearing liefore the magistrate of 
an offence punishnble on indictment, is not, properly speaking, the 
inquiry of the informant, but that of the magistrate. Belanger v. Mul- 
vena, 22 Que. 8.C. 37. Even after argument on questions of law arising 
from the evidence given, the magistrate may, in his discretion, allow 
the informant to give further evidence. Belanger v. Mulvena, 22 Que. 
S.C. 37.

Magistrates conducting a preliminary enquiry in respect of an indict
able offence, may not on its conclusion convict of a lesser criminal 
offence, over which they have summary jurisdiction, although proved 
by the evidence adduced if no complaint was laid liefore them, nor 
the accused called upon to defend in respect of such lesser offence. 
R. v. Mines (1894), 1 Can. Cr. Cas. 217, 25 Ont. R. 577 ; ex parte Duffy, 
S Can. Cr. Cas. 277. And where the information is laid for an offence
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under the Code which the magistrate has no jurisdiction to try sum
marily, he cannot convert it into a charge under a municipal by-law 
and convict of the latter upon the original information. R. v. Dungey,
2 O.L.R. 223, 5 Can. Cr. Cas. 38. But he may commit for trial on any 
one or more charges of indictable offences which the evidence may dis
close. R. v. Mooney, 15 Que. K.R. 57, 11 Can. Cr. Cas. 333.

Bail on remand]—Code sec. 681 ; Code form 18.
Form of warrant remanding a prisoner]—Code form 17, following 

NC II
Transfer of inquiry to a justice tn locality of offence]—See secs. 

665, 666.
Requiring recognisance from witnesses to give evidence at trial]— 

Code sec. 692, 840, 1094.

Juvenile Courts]—Where juvenile courts have been established under 
the Juvenile Delinquents Act, Can., 1908, ch. 40, as amended by 1912, 
ch. 30, and 1914, ch. 39, its provisions will control as to trials of 
children under sixteen years of age.

Montreal]—In the district of Montreal the Clerk of the Peace or 
Deputy Clerk of the Peace has all the powers of a justice under Parts 
XIII and XIV.

Hearing may be resumed during time of remand.

680. The justice may order the accused person to be brought 
liefore him, or before any other justice for the same territorial 
division, at any time before the expiration of the time for which 
such person has l>een remanded, and the gaoler or officer in 
whose eustqdy he then is shall duly obey such order.

Origin]—Bee. 588, Code of 1892; R.8.C. 1886, ch. 174, sec. 66.
“ Before any other justice ”]—See note to sec. 679.

Hall on remand.

681. If the act;used is remanded as aforesaid, the justice 
may discharge him, upon his entering into a recognizance in 
form 18, with or without sureties in the discretion of the justice, 
conditioned for his appearance at the time and place appointed 
for the continuance of the examination.

Origin]—Sec. 587, Code of 1892; R.8.C. 1886, ch. 174, sec. 67.
Form of recognisance of hail instead of remand in custody on an 

adjournment of examination']—Code form 18, following sec. 1152.
Giving bail on remand]—Every individual may in criminal cases be | 

come bail who is a housekeeper and possessed of property equal to the 1 
responsibility incurred. Petersdorff on Bail, 505.
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Any indemnity given to, the bondsmen, whether by the prisoner or by a 
third person, is illegal. Consolidated Exploration & Finance Co. v. 
Musgrave, [19001 1 Ch. 37; B. v Porter [1910] 1 K.B. 369, 102 L.T.

If the accused consents to an adjournment for more than the eight 
clear days specified in sec. 679, the recognizance of bail is not invalid 
because taken for the longer period even if the limitation applies to 
remands on bail. He Burns bail, 17 Can. Cr. Cas. 292, 2 E.L.R. 167; B. v. 
Sullivan, 23 Can. Cr. Cas. 174; Dick v. The King, 13 Que. P.B. 157, 
19 Can. Cr. Cas. 44.

The omission of the words “ to owe " in the form corresponding to 
the present form 18 was held fatal to the recognizance. R. v. Hoodless,

A superior court has jurisdiction to admit the accused to hail while 
the preliminary enquiry is pending before the magistrate. In making 
an order for bail pending the preliminary enquiry a judge of a superior 
court may impose the condition that the proposed bail shall not only 
make affidavits of justification but attend l>efore a magistrate for exam 
ination as to their qualification. R. v. Hall, 12 Can. Cr. Cas. 492; R. v.

' Meson, 5 P.R. 125 (Ont.).

Cash bail]—A justice may as a substitute for bail take money in 
deposito, commonly called cash bail. Petersdorf on Bail, 506; Movser v. 
Gray, Cro. Car. 446.

Breach of recognizance on remand]—See sec. 1097 and Code form 73.
Bailing accused to appear for trial without committal]—See sec. 696 

and Code form 28.
Bail by superior court after committal]—See secs. 696-702.
Ontario]—The Police Magistrates* Act, R.R.O. 1914, ch. 88, 

sec. 18, provides that no justice of the peace shall admit to 
bail or discharge a prisoner or adjudicate upon or otherwise act 
until after judgment, in a case arising in a city or town 
for which there is a police magistrate, except at the court of gen
eral sessions of the peace or in the case of the illness or absence 
or at the request of the police magistrate; R.8.O. 1914, ch. 88, sec. 18; 
nor shall he do so except in those circumstances in any case in which 
the initiatory proceedings had been taken before a police magistrate. 
Ibid. But a justice of the peace “acting within his territorial juris
diction ” may take an information or issue a summons or warrant re
turnable before the proper police magistrate; R.8.O. 1914, eh. 88, sec. 
18 (3) ; that is, if the case is one in which he has concurrent jurisdic
tion with the county police magistrate if proceedings have not already 
been begun before the latter, he may on issuing process make it return
able before himself and take charge of the future proceedings or ho 
may make the process returnable before the police magistrate, and so 
effectively transfer the case to the latter official.
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Kildeiivt* for prosecution lo he taken. I'pou oath. froith-examlna- 
lion.—Deposition in writ lug. To In* rond over and signed.

682. Wheu the ace used is Iwfure a justice holding an inquiry, 
such justice shall take the evidence of the witnesses called on 
the part of the prosec ution.

2. The evidence of the said witnesses shall be given upon oath 
and in the presence of the accused ; and the accused, his counsel 
or solicitor, shall he entitled to cross-examine them.

3. The evidence* of each witness shall In* taken down in writing 
in the form of a deposition, which may he in form 19, or to 
the like effect.

4. Such deposition shall in the presence of the accused, and 
of the justice, at some time before the accused is t ailed oil for 
his defence, la* read over to and signed by the witness and the 
justice.

5. The signature of the justice may either he at the end of 
the deposition of each witness, or at the end of several or of all 
the depositions in such a form as to show that the signature is 
meant to authenticate each separate deposition.

Origin}—Sec. 590, Code of 1892; R.8.C. 1886, eh. 174, sec. 09; 
Indictable Offences Act, 1848, Imp., sec. 17.

Magistrate must be present during entire hearing]—The magis
trate is not required to take down the evidence himself, but the law 
requires in effect that the witnesses must be before him, and that he 
must see them and hear them when testifying, and then their testimony 
may be taken down either at length by a clerk or in shorthand by a 
stenographer. R. v. Tray nor, 10 Que. Q.B. 63, 4 Can. Cr. Cas. 410.

Where on a preliminary inquiry before a magistrate the witnesses 
were sworn by him and were then taken into another room and their 
evidence in chief taken by a stenographer and not in the presence of 
the magistrate, such depositions are illegally taken, although the 
prisoner’s counsel had the opportunity of afterwards cross-examining 
the witnesses before the magistrate. R. v. Traynor, supra ; R. v. Watts,

LJ M « «
The objection to the irregularity is not waived by the cross-examina

tion of the witnesses on the prisoner’s behalf on their return to the 
magistrate’s presence, if the objection is taken by the prisoner’s counsel 
before he proceeds to cross-examine. R. v. Traynor, supra.

Both the commitment for trial and the indictment founded on such 
illegal depositions are invalid and should be set aside. Ibid.

“ Entitled to cross-examine ”]—The expressions “ entitled to cross- 
examine ” and " full opportunity to cross-examine ” as used in secs. 682

877



1§W*J Ciiiminàl ('ode (Past XIV)

(2) and 991), imply for the accused the right to hear the evidence de
livered in his presence, to catch the words as they fall from the lips of 
the witness, and to mark his expression and demeanour while testifying. 
It. v. Lepine (1900), 4 Can. Cr. Cas. 145 (Que.).

When depositions in a preliminary enquiry, to which the accused was 
not a party, and, consequently, taken in his absence, are read to the 
same witness in a case against the accused, and the witness, after being 
sworn in the presence of the accused, either affirms that his former 
deposition contains the truth, or makes corrections, as the case may 
lie, and then affirms its truth ns corrected, the prosecutor, being then 
given permission to ask further questions, and the accused to cross- 
examine, such proceeding does not afford the accused the full and 
complete opportunity to cross-examine contemplated by law. Ibid.

On a preliminary hearing, counsel for the accused on cross-examina 
tion questioned a witness as to a conversation with another party relat
ing to the charge. On objection being taken the justice refused to 
allow the question and the accused thereupon applied for a mandamus 
requiring the justice to allow the question. It was held that, while the 
court has power to issue mandamus to compel a justice to hear and 
determine a case it has no authority to control a justice in the conduct 
of the case or to prcscrilie to him the evidence he shall receive or reject. 
particularly so in the case of a preliminary hearing where the justice 
is not trying the ease. R. v. Martin, 3 Bask. L.R. 495, 18 Can. Cr. Cas. 
107.

Form of deposition»]—A form for the taking of depositions on a 
preliminary enquiry is provided ; Code form 19; and is applicable to 
summary conviction matters also except as to matters in which Part 
XV, dealing with summary convictions procedure makes some variance. 
Code sec. 721 (3). In a hearing under Part XV the witnesses need not 
sign their depositions, Code sec. 721 (5) ; but they are to do so on 
a preliminary enquiry. Sec. (i82.

The statutory form for depositions contemplates a caption in which 
are to be stated (1) the name of the justice. (This may be by a 
reference to the “undersigned” justice) ; (2) his jurisdictional terri
tory ; (3) the date on which the depositions were taken ; (4) the pres 
en ce of the accused in the case of a preliminary enquiry ; and, in case 
of his absence at a summary hearing, the due service of a summons 
and his default thereon ; (5) the charge ; (6) the fact that the witness 
was sworn or affirmed ; (7) a concluding certificate to the effect that 
the depositions if on a preliminary enquiry were taken in the presence 
and hearing of the accused and were signed by the witnesses and the 
justices. R. v. Dickey (1915) 9 W.W.R. 142, 32 W.L.R. 404 (Alta.).

Application to summary conviction procedure]—
On a summary conviction matter, the appearance of the accused is 

not a pre-requisite to the taking of depositions and adjudication, and 
the justice has a discretion to proceed ex parte if the accused has been
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duly summoned ; Cr. Code see. 718; or the justice on default of appear 
ance either by counsel or in person, may issue his warrant (Code sees. 
659, 660) and adjourn the hearing until the defendant is apprehended. 
A strict construction of sec. 718, if taken alone, would seem to authorise 
the justice, if he saw fit, to issue a warrant for the personal appearance 
of the accused even where he was represented by counsel (Code sec. 
715) ; but secs. 715 and 720 taken together make it clear that where 
defendant appears by counsel in a matter subject to Hart XV the 
magistrate has no jurisdiction to enforce the personal appearance of 
the accused for the purposes of the trial, but must hear ami determine 
the complaint if lx>th parties appear “either personally or by their 
respective counsel, solicitors or agents* (Code sec. 720). K. v. McDon
ald (1913), 21 Can. Cr. Cas. 348 (P.K.I.), citing R. v. Thompson, 100 
L.T.R. 970, and R. v. Montgomery, 102 L.T.R. 325. The depositions 
must show that the witnesses were sworn or affirmed, as the case may 
l>e. R. v. Dickey (1915), 9 W.W.R. 142, 144, 32 W.L.R. 404 (Alta.).

Signing the deposition»]—
The provision that the justice is to sign the depositions taken on a 

preliminary enquiry, (sec. 682, sub-secs. (4) and (5) ), or in a summary 
matter (sec. 721, sub-sec. (3), has lieee held to be directory only and 
not mandatory. [Alta.] R. v. Dickey (1915) 9 W.W.R. 142, following 
ex parte Doherty, 32 N.B.R. 479, 3 Can. Cr. Cas. 310 (N.B.); and that 
it does not go to the jurisdiction. Rex v. Kay; Ex parte Gallagher, 38 
N.B.R. 498; Ex parte Rudd, 39 N.B.R. 602, 17 Can. Cr. Cas. 235. Contra: 
R. v. Robert, 12 Que. P.R. 7, 17 Can. Cr. Cas. 194. The provision that 
the witnesses should sign their depositions, unless taken in shorthand, 
is directory only and not imperative. R. v. Scott, 26 Ont. R. 646. A 
statutory provision that depositions Ik* read over to the accused may lie 
waived, k. \. Leeek, IT O.L.R. 648, 14 Cm Cr. «'as. 376.

Irregularity in taking the depositions]—
By the Interpretation Act, R.H.C. ch. 1, sec. 34 (24), unless the 

contrary intention appears, the word “ shall ” is to Ik? construed as 
imperative, and “ may " as permissive. But while the direction of the 
statute may be imperative so far as the magistrate is concerned, it 
seems necessary to inquire further into the purpose of the enactment 
before it can Ik* affirmed that non compliance therewith will be a cause 
of nullity. Certain matters of procedure may be waived by the accused 
or his counsel ; some of them, although not waived may be of such a 
character that non-compliance could not prejudice the accused. Rut 
as the depositions on the preliminary enquiry may in certain events l>e 
read in evidence at the trial of an indictment (sec. 999), the better 
opinion seems to be in favour of quashing a commitment or an indict
ment founded on the irregular depositions if they have not been read over 
in the presence of the accused so that errors which the deponents might 
correct on such reading might be amended. Ree R. v. Beaulieu, 26 Que. 
K.B. 151 ; McDonald v. The King, 25 Que. K.B. 322, 26 Can. Cr. Cas. 
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175, and compare Code sec. <184. It is irregular for the magistrate to 
obtain in the absence of the accused, the signature of a witness to his 
incomplete deposition. R. v. Trevane, 4 O.L.R. 475, 6 Can. Cr. Cas 
125. If the cross-examination has not been completed, the deposition 
of that witness cannot be used under sec. 999, at the trial in the event 
of the witness' illness. R. v. Trevane, supra.

In R. v. Eliasoph, lti Que. K.B. 232, 16 Can. Cr. Cas. 131, it was 
held that the hearing of the testimony of one witness in the absence of 
the accused would not afford ground for quashing an indictment which 
followed the preliminary enquiry and the commitment there made. See 
sec. 872. Probably any effect which an irregularity in the depositions 
may have upon the indictment itself may be obviated by obtaining the 
consent or order of the court or of the Attorney-General, to prefer the 
indictment. Code sec. 873.

It is too late to object to an irregularity in the signature of the 
depositions, after electing a speedy trial. R. v. Morin (1917) 2(i Que. 
K.B. 428, 28 Can. Cr. Cas. 269.

A charge brought for trial under the Speedy Trials clauses, Part 
XVIII of the Code (see sec. 827) will not be quashed because the 
justice issuing the committal did not strictly comply with sub-sec. (5) 
by signing at the “ end ” of the deposition, if it was otherwise signed 
by him in form sufficient for identification. R. v. Jodrey, 38 N.8.R. 142, 
9 Can. Cr. Cas. 477 ; As it is the statutory duty of the magistrate to take 
down all the relevant testimony on a preliminary inquiry, the pro
duction of written depositions regular in form raises a presumption 
that all material testimony is included therein, but this presumption 
may be rebutted on a charge of perjury brought in respect of one of 
such depositions by producing the writing and proving by parol test i 
mony that it is incomplete. R. v. Prasiloski (No. 2), 16 Can. Cr. Cas. 
139, 15 B.C.R. 29, 13 W.L.R. 298.

Noting objections raised]—The depositions taken in writing by the 
magistrate should contain all the material statements sworn to by the 
witnesses, and the objections of counsel and rulings made by the magis 
trate thereon should also be noted therein. R. v. Grady, 7 C. & P. 650 i 
R. v. Thomas, 7 C. & P. 817; and see sec. 691, under which the accused 
is entitled on payment of the prescribed fee to a copy of the depositions.

Defence evidence]—Deposit ions of w itnesses for the defence are, if 
offered, to be taken in the same manner as the depositions of the wit 
nesses for the prosecution. Code sec. 686.

Waiver of depositions on preliminary inquiry 1 -In some cases the 
accused by his counsel may desire to waive the taking of depositions and 
consent to a committal for trial (see. 690), or, being held to bail under sec- 
696, thus reserving until the trial itself the cross-examination of the wit
nesses for the prosecution. If there is a probability that crown witnesses 
available on the preliminary enquiry might be absent from Canada at 
the later trial, the taking of their depositions so that their testimony
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might be available under sec. 999, might be advisable for the prosecu
tion, and objection might be raised on this ground to such a course 
being adopted. The evidence must lie taken in conformity with sec. 
682 unless the waiver is assented to by the prosecution. Waiver of 
depositions is not expressly dealt with by the Code, but is recognized 
in numerous cases. See R. v. Gibson, 29 N.S.R. 4, 3 Can. Cr. Cas. 45, 
R. v. Wener, 12 Que. K.B. 320, 6 Can. Cr. Cas. 406; R v. Bracken l itige,
7 Can. Cr. Cas. 116, 12 Que. K.B. 474; R. v. McDougall, 8 O.L.R. 30,
8 Can. Cr. Cas. 238; R. v. Hebert, 10 Can. Cr. Cas. 284. Those cases, 
however, which held that the right of speedy trial under former secs. 
825 and 827 was dependent upon the actual taking of depositions at the 
preliminary enquiry, are no longer applicable because of the amended 
form of those sections following the Code Amendment Acts of 1907 and 
1909. Giroux v. The King (1917) 56 S.C.R. 63, 29 Can. Cr. Cas. 258, 
affirming R. v. Giroux (1916), 26 Que. K.B. 323; R. v. Walsh, 48 N.S.R. 
1, 23 Can. Cr. Cas. 7.

Form of deposition of a witness]—Code form 19, following sec. 1152.
Where depositions token in shorthand]—See sec. 683.
Statutory presumptions]—As the purpose of the preliminary inquiry 

is to ascertain whether " the evidence is sufficient to put the accused 
on his trial” (Code sec. 690), reference may be had to statutory pro
visions constituting certain facts prima facie evidence in certain cases 
or otherwise providing special methods of proof. See Code secs. 979- 
994.

Competency of witnesses, notwithstanding interest]—Sec Canada 
Evidence Act, sec. 3.

Evidence of young child when taken without oath]—See Canada 
Evidence Act, sec. 16 and Code sec. 1003.

Incriminating questions]—See Canada Evidence Act, sec. 5.
Where affirmation is a substitute for witness' oath]—Sec Canada 

Evidence Act, secs. 14 and 15.
Taking evidence tinder commission where witness not otherwise avail

able]—See secs. 995, 997; R. v. Verrai, 6 Can. Cr. Cas. 325, 17 P.R 
(Ont.), 61; R. v. Hogue, 39 O.L.R. 427, 28 Can. Cr. Cas. 419; R. v. 
Roblin, 26 Man. R. 97, 26 Can. Cr. Cas. 222.

Similar procedure in summary conviction matters]—See sec. 721.
Identification by Bertillon system]—By the Identification of Crim

inal! Act, R.S.C. 1906, ch. 149, any person in lawful custody, charged 
with, or under conviction of, an indictable offence, may lie subjected, by 
or under the direction of those in whose custody he is, to the measure
ments, processes and operations practised under the system for the 
identification of criminals commonly known as the Bertillon Signaletic 
System, or to any measurements, processes or operations sanctioned by 
the Governor-in-Council having the like object in view. Such force may 
lie used as it is necessary to the effectual carrying out and application 
of such measurements, processes and operations. R.S.C. 1906, ch. 149,
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sec. 2. The signaletic cards and other results thereof may be published 
for the purpose of affording information to officers and others engaged 
in the execution or administration of the law. R.8.C. 1906, ch. 149,
SCI-. 12 (It).

No one having the custody of any such person, and no one acting 
in his aid or under his direction, and no one concerned in such publien 
tion, shall incur any liability, civil or criminal, for anything lawfully 
done under the provisions of tin* Act. R.H.C. 1906, ch. 149, sec. ,1.

Canadian Criminal Identification Hnrcun]—A system of finger-print 
records is maintained by the Canadian Criminal Identification Rureau 
under the supervision of the Chief Commissioner of Dominion Police, 
Ottawa. These include finger prints of convicts in Dominion peniten
tiaries and in many provincial and county prisons, and also prints 
obtained by municipal and provincial police.

Depositions in writing or by stenographer. Stenographer to he 
sworn.- Affidavit proving transcript.

683. Every justice holding a preliminary inquiry shall cause 
the depositions to la* written in a legible hand and on one side 
only of each sheet of pajiur on which they are written : Pro
vided that the evidence upon such inquiry or any part of the 
same may he taken in shorthand by a stenographer who may he 
apf>ointed by the justice and who before acting shall, unless he 
is a duly sworn official court stenographer, make oath that he 
shall truly and faithfully report the evidence.

2. Where evidence is so taken, it shall not be necessary that 
such evidence lie read over to or signed by the witness, hut it 
shall lie sufficient if the transcripts be signed by the justice and 
lie accompanied by an affidavit of the stenographer, or if the 
stenographer is a duly sworn court stenographer by the 
stenographer’s certificate that it is a true report of the evidence.

Origin]—Sec. 590. Code of 1892 ; R.8.C. 1886, ch. 174, sec. 69.
Evidence on preliminary inquiry may be taken in shorthand]—Where 

it statute provides for taking “the evidence” in shorthand, it is not 
to be assumed that the stenographer’s notes are a complete record of 
all that took place ; it will, therefore, not lie assumed that there was 
not first an adjudication of guilt on the second offence charged with
out reference to the prior conviction, and that such adjudication pre 
ceded the interrogation of the defendant by the justice on the close of 
the evidence, as to whether he denied the prior conviction or not. R. v. 
Hanley, 41 O.L.R. 177 ; and see as to when a statute is to be held to be
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directory only, in requiring thv accused tv l»e interrogated lifter convic
tion for the later offence. R. v. McDevitt, 39 O.L.R. 138; R. v. Coote, 
22 O.L.R. 269; R. v. Hanley, 41 O.L.R. 177, 179.

Depositions taken in shorthand]—When, as provided by the 2nd sub- 
sec. of sec. 683, the depositions were taken in shorthand by a stenogra 
pher, previously sworn to take them, it is not necessary that they should 
be read in presence of the accused and of the magistrate to the wit 
nesses, and signed by them, as in the case where the depositions are 
taken down in longhand according to the provisions of sec. 682; it is 
sufficient that the depositions in shorthand should, before !>eing trans
mitted to the clerk of the peace lie authenticated by the signature of 
the presiding magistrate, and that they should at the same time lie 
accompanied by an affidavit of the stenographer establishing that his 
transcript is a true report of the evidence. R. v. Rouleau, 17 Can. Cr. 
Cas. 281.

The proviso contained in see. 683 which iiermits the proceedings to 
lie taken down in shorthand, was introduced into Canadian criminal 
law in 1892, when the law was codified.

Stenographer must be sworn]—
The omission to swear the stenographer, not already sworn as an 

official stenographer, is a matter of substance and not a mere matter 
of form. R. v. L'Heureux (1908) 14 Can. Cr. Cas. 100; R. v. John
son (1912) 1 W.W.R. 1045, 19 Can. Cr. Cas. 203 (Man.) ; R. v. Limerick, 
ex parte Dewar (1916) 44 N.B.R. 233, 27 Can. Cr. Cas. 309.

But the petitioner's affidavit in support of an application for halieas 
corpus that the stenographer who transcrib'd the evidence at the pre
liminary enquiry had not lieen sworn will not lie credited as against 
the certificate of oath signed by the magistrate and filed in the record. 
Dick v. The King, 19 Can. Cr. Cas. 44, 13 Que. P.R. 57 ; compare R. v. 
Book (1915) 25 Man. R. 480, 25 Can. Cr. Cas. 89, under a Manitoba 
statute.

The fact that the stenographer was duly sworn may be proved by 
the justice’s certificate, although the stenographer did not sign a formal 
iiffidavit or oath in writing. McDonald v. The King, 25 Que. K.B. 322, 
26 Can. Cr. Cas. 175.

Under sec. 13 of the Extradition Act, R.8.C. 1906, c. 155, which pro
vides that the judge before whom the fugitive is brought should hear 
the case in the same manner as nearly as may lie as if the fugitive was 
brought before a justice charged with an indictable offence, the pro
ceedings are regulated by sub-sec. 682-686 of the Criminal Code and 
under sec. 683, if the evidence is taken in shorthand, nperative
that the transcript be signed by the judge and lie accompanied by an 
affidavit of the stenographer that it is a true report of the evidence 
before there can lie a committal of the accused for extradition, and, 
if these be lacking, the prisoner is entitled to his discharge on habeas 
corpus, although there would be nothing to prevent fresh proceedings
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living taken* against him, Re Buy stun, 18 Man. U. 5119, 15 Can. Cr. 
Cas. 9ti.

The stenographer must be first sworn as provided by the section.
I hat is, as the section states, “ before acting ” the stenographer shall 
make oath that he shall truly and faithfully report the evidence. 
Failure in this respect is not merely a matter of procedure or relating 
to procedure, but it is a matter of substance which goes to the juris 
diction. K. v. Limerick, 44 N.B.R. 233, 27 Can. Cr. Cas. 44.

The effect of failure to comply with the strict requirements of sec. 
<183 is that the justice acting in a summary conviction matter (Code 
sec. 721), lacks the necessary jurisdiction to make his acts legal. K. v. 
Limerick, supra; B. v. Johnson (1912), 1 VV.W.R. 1045, 19 Can. (T. 
Cas. 203 (Man.). Contra : B. v. Jtosak (1910), 20 Can. Cr. Cas. 374, 
10 O.W.N. 301, in which Sutherland, J., in dealing with a corresponding 
section of a provincial licensing law said that failure to swear I lie 
stenographer under R.H.O. 1914, ch. 215, sec. 87 (2), did not affect the 
jurisdiction of the magistrate to make a summary conviction under that 
Act. And see B. v. Jackson. (1918) 40 O.L.B. 173, 29 Can. Cr. Cas. 
.152, 362.

Effect of irregularity on the indictment following the committalJ 
It has been held that an indictment will not be quashed on the 

ground that it is founded on depositions certified by the magistrate; s 
stenographer, but not signed by the magistrate nor accompanied l>\ 
the stenographer's affidavit under sec. 683. B. v. Prasiloski (No. 2), 1(1 
Can. Cr. Cas. 139, 15 B.C.R. 29, 13 W.L.R. 298. Contra: R. v. Robert 
(No. 1), (1910) 17 Can. Cr. Cas. 194, 12 Que. P.R. 7, where both the 
commitment for trial and the indictment based thereon were quashed 
for non-compliance with sec. 683, but this did not bar a fresh indict 
ment preferred under sec. 873 by the Attorney-General, independenth 
of any commitment or preliminary inquiry. B. v. Robert (No. 2), 17 
Can. Cr. Cas. 196 (Que.).

Accused may obtain copy of depositions]—See sec. 691.
Procedure applicable to summary conviction proceedings]—See sec. 

721.

Depositions In general to be read to accused. A reused to In- 
addressed In statutory form. Statement of accused.

684. After the examination of the witnesses produced on tin- 
part of the prosecution lias lteen completed, and after the deposi
tions have been signed as aforesaid, the justice unless he dis
charges the accused person, shall ask him whether he wishes the 
depositions to Ik* read again, and unless the accused dispenses 
therewith shall read or cause them to be read again.
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2. When tile deposition* have lieen again read, or the reading 
dispensed with, the accused shall lie addressed by the justice in 
these words, or to the like effect :

“ Having heard the evidence, do you wish to sav anything in 
answer to the charge? Yon are not bound to say anything, hut 
whatever you do say will be taken down in writing and may lie 
given in evidence against you at your trial. You must elearlv 
understand that you have nothing to hope from any promise of 
favour and nothing to fear from any threat which may have lieen 
held out to you to induce you to make any admission or con
fession of guilt, hut whatever you now sav may he given in 
evidence against you upon your trial notwithstanding such 
promise or threat.”

3. Whatever the accused then says in answer thereto shall he 
taken down in writing in form 20, or to the like effect, and shall 
he signed hv the justice and kept with the depositions of the 
witnesses and dealt with as hereinafter provided.

Origin]—Sec. 591, Code of 1892; R.8.C. 1886, eh. 174, secs. 70 and 
71; 32-33 Viet., Can., ch. 30, see. 32; Indietable Offences Act, 1848, 
Imp., sec. 18.

Second rending of the depositiona]—When the evidence has been 
taken In shorthand, the accused party can lawfully he asked if he 
wishes the depositions to be read again before the stenographer's 
transcript has been made. McDonald v. The King (1910) 25 Que. K.R. 
322, 26 Can. Cr. Cas. 175; B. v. Beaulieu, 26 Que. K.B. 151, 28 Can. 
Cr. Cas. 336. In such a case, sec. 684 is sufficiently complied with, if 
when the justice asks the accused whether he wishes the depositions to 
be read again, he has the stenographer in attendance with his note-book 
ready to do the reading, even if the depositions have not yet been 
transcribed, though possibly the accused may be entitled to ask to have 
the transcript made before he is called upon for the statement. McDon
ald v. The King, supra, which seems to overrule the decision of Mercier, 
.1., in R. v. Rouleau, 17 Can. Cr. Cas. 281 (Que.), holding that no re
reading was necessary where the depositions were taken in shorthand.

Form of statement of the accused]—Code form 20, following sec. 
1152.

Taking statement of accused on Form 20]—An opportunity is given 
the accused on the preliminary enquiry to have his own statement (not 
under oath) taken down and kept with the depositions. This statement 
is in statutory form after due caution to the accused. McDonald v. The 
King (Hill-,). 25 Qua. K.B. 322, 26 Can. Cr. Cas. 175. The Beamed 
is to be asked to sign it if he will; Code form 20.
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Caution to the accused in statutory form]—
Although the magistrate’s record of proceedings does not show on 

its face that a statement made by the accused to him in answer to the 
charge was made after due caution in accordance with sec. 684, the 
fact that it was so made may be proved at the trial and the statement 
may then lie put in evidence by the prosecution. R. v. Kalabeen (1867), 
1 B.C.R., pt. 1, per Begbic, C.J. It has been held also that the statutory 
form of inquiry contained in sub-sec. (2) is directory only as regards 
telling the accused that he has nothing to hope for, and nothing to fear 
from promises or threats; and if the accused was cautioned without 
strict compliance with its formalities his answer may be given in evi
dence against him if it be shown that he was not induced to make it 
by any promise or threat. R. v. Soucie, 17 N.R.R. 611; R. v. Sansome 
(1850), 1 Den. 645, IP L.J.M.C. 143, 4 Cox 203; and see Code sec. 
685, which recognizes the right to give in evidence any admission not
withstanding sec. 684, if it would by law be admissible as evidence 
against the accused. In the English statute of 1848, the enactment now 
contained in present sec. 685 is in the form of a proviso to the section 
corresponding with the present sec. 684. There are, in effect, two 
cautions in sec. 684; first, that what the accused says, although not 
bound to say anything, will be put in the record and may be used 
against him, and, second, that if any promises or threats have been 
made to him to induce him to make a statement when he should come 
before the magistrate, he is to understand that such promises, or 
threats, were not authorized, and he is not to make any admissions 
because of them. It was held under the English Act that these cautions 
were separable and that where the first had been duly given and was 
shown in the record, but the second was omitted, the prisoner’s statement 
in answer could be used against him if no previous inducement or threat 
had been held out ; the second caution lieing designed only to take away 
the effect of previous inducements or threats. R. v. Hansome, 1 Den. 545. 
19 L.J.M.C. 143. It is, of course, advisable that both portions of the 
caution be given and duly certified along with the statement made by 
the accused in answer so that there may be no question of its admis
sibility in case inducements had been previously held out or threats made. 
R. v. Bate, 11 Cox 686. It is further to be noted that these cautions 
were in separate sections in the Canadian statute 32-33 Viet., eh. 30 
( secs. 31 and 32).

Where the prisoner, having once been examined before the justice, 
and cautioned by him in the manner prescribed, made a statement, 
which was taken down in writing, but not signed by him or by the 
justice, he was then remanded, and on a subsequent day was brought 
again before the justice ; no new witnesses were then examined, but 
the prisoner’s counsel put some questions to a witness who had been 
examined before ; but the prisoner was again cautioned, but declined to 
make any further statement ; the statement made by him on the first
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occasion was held admissible against him on his trial. R. v. Bond, 1 
... Hf, IS LJMA LSI

Statements made by a prisoner while cross-examining a witness be
fore the magistrate may lie given .in evidence against him on his trial, 
but if they have been reduced to writing as part of the depositions 
they must be proved by the depositions and not by the witness so cross- 
examined. R. v. Taylor, 13 Cox 68, 77 L.R. 2 C.C.R. 147, 38 J.P. 484.

A prisoner was sworn and gave evidence on own behalf under the 
Criminal Law Amendment Act, 1885, Imp., before any caution was given 
to him. The usual caution was afterwards given, when he said, " What 
I have already said is true.” At the trial, under the advice of counsel 
lie declined to give evidence. It was held that the deposition was rightly 
admitted in evidence for the prosecution. R. v. Bird, 62 J.P. 760.

Code sec. 684 (2), prescribing the warning to lie given to the 
accused by a justice holding a preliminary enquiry applies only to 
statements which the accused may make on the preliminary enquiry 
and the full statutory warning need not be given by police officers or 
other persona in authority with whom the prisoner holds conversations 
after his arrest. The King v. Rteffoff, 15 Can. Cr. Cas. 366, 20 O.L.R. 
103.

The omission of the justice of the peace on a preliminary examina
tion to put the usual question inviting a statement by the accused under 
sec. 684 of the Code, after the depositions have been read over, does 
not invalidate a commitment for trial. R. v. Lantz, 47 N.8.R. 495, 22 
Can. Cr. Cas. 212; compare R. v. Prasiloski (No. 2), 16 Can. Cr. Cas 
139; R. v. McClain, 7 W.W.R. 1134, 8 Alta. L.R. 73, 23 Can. Cr. Cas. 
488. Contra: R. v. Beaulieu, (1917) 26 Que. K.B. 151, 28 Can. Cr. 
Cas. 336, where the indictment was quashed by Lemieux, C.J.

Accused to be asked to siyn the statement]—The statement made by 
the accused is to be signed " by the justice," but it is not irregular for 
him to ask the accused himself to sign it (Code form 20), even where 
the statement consists merely of the words, "I have nothing to sav”; 
and if he signs such statement in a preliminary inquiry upon a forgery 
charge it may be used against him for purposes of comparison of hand 
writing on the trial. R. v. Golden, 11 B.C.R. 349, 10 Can. Cr. Cas. 278. 
While the statement of tin- accused is required to be signed only by the 
justice, it is an instruction upon the statutory form that the accused 
should be got to sign it, “ if he will.” See R. v. Walebek, 4 W.W.R. 
501, 507, 21 Can. Cr. Cas. 130; Code form 20. A further instruction 
upon the form is to state “ whatever the prisoner says and in his very 
words, as nearly as possible." The statement may be put in evidence 
by the Crown. Code sec. 1001. It is sufficiently authenticated by the 
justice's signature. Code sec. 1001; R. v. Walebek, 4 Can. Cr. Cas. 501, 
507; 21 Can. Cr. Cas. 130.

It has been held that a prisoner called ns a witness on his own behalf 
cannot be compelled to furnish a specimen of his handwriting; Rex v.
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Grinder, 11 B.C.R. .170, 10 Can. Cr. Can. 333; and the prisoner's state
ment taken under Form 20, must be certified and forwarded with the 
depositions, although the prisoner declines to sign it. R. v. Walebek, 
supra. If, however, the prisoner tenders his own evidence in defence 
under sec. 686, both he and the justice are to sign his deposition. Secs. 
682. 686.

Statement of accused made through interpreter']—If the accused is a 
foreigner, not understanding the English language, the statement may be 
taken through the sworn interpreter, and it is a proper precaution to 
have the completed statement when transcribed in English re-translated 
into the language of the accused and to have its correctness assentod 
to after any necessary alterations, floe R. v. Walebek (1913), 4 W.W.R. 
501, 21 Can. Cr. Cas. 130 (Alta.). The statement becomes admissible 
in evidence against the accused at the trial. Code sec. 1001. If the 
accused then claims that he did not understand what he signed or the 
warning given, he may establish that fact on the trial and so weaken 
the effect of the statement. fAlta.l R. v. Walebek (191.1) 4 W.W.R. 501. 
507, 21 Can. Cr. Cas. 130 (Alta.).

A statement by an accused, made on his preliminary hearing in the 
form prescribed by the Code, and signed by him and by the magistrate 
before whom it was taken is not rendered inadmissible under sec. 1001 
on the trial by the fact that the justice testifies that the accused was a 
foreigner, that it was necessary to use an interpreter during the pre 
liminarv proceedings and that the statement was taken down in con
densed form by the magistrate, then read over to the accused by the 
interpreter and duly signed. R. v. Walebek (1913) 4 W.W.R. 501, 21 
Can. Cr. Cas. 130 (flask.). His objection is not tenable that the state
ment is not admissible in the absence of evidence that the interpreter 
correctly interpreted the warning and the statement of the accused. If 
the accused did not understand what he signed or the warning given it 
is open to him to establish that fact. R. v. Walebek, supra.

Accused may obtain copy of his statement]—See sec. 691.
Statement of accused to be transmitted with the depositions]—Sec 

sec. 695.
Statement of accused may be used against him at the trial]—Sec 

Code sec. 1001.

Confession or admission of accused.
685. Nothing herein contained shall prevent any prosecutor 

from giving in evidence any admission or confession, or other 
statement, made at any time by the person accused or charged, 
which by law would lie admissible as evidence against him.

Origin]—Sec. 592, Code of 1892; R.S.C. 1886, ch. 174, sec. 72.
Onus of proof on prosecutor to show that oonfession voluntary]— 

The prosecution must show that the statement of the accused was a
888



PRELIMINARY ENQUIRY [§«*S|

voluntary statement, in the sense that it has not been obtained from 
him either by fear of prejudice or hope of advantage exercised or held 
out by a person in authority. R. v. Rodney (1918) 42 O.L.R. 645, 648; 
Ibrahim v. The King 11914] A.C. 599; R. v. Voisin, (1918) 34 Times 
L.R. 263; R. v. Thompson, [1893] 2 Q.B. 12; R. v. Benjamin, (1917) 
53 Que. 8.C. 161; R. v. Viau, 7 Que. Q.B. 362; R. v. Ockerman, 6 B.C.R. 
143; R. v. Ryan, 9 O.L.R. 137; R. v. Todd, (1901) 13 Man. R. 364 ; 
R. v. Lai Ping, 11 B.C.R. 102; R. v. Rovds, 10 B.C.R. 407; re Lewis, 9 
Can. Cr. Cas. 233; R. v. Young, 10 Can. Cr. Cas. 466 (N.8.) ; R. v. Tutty, 
9 Can. Cr. Cas. 544 ; R. v. Charcoal, 4 Can. Cr. Cas. 93, 3 Terr. L.R. 7; 
R. v. Sana vit ch, [1917] 3 W.W.R. 568 (Alta.) ; R. v. Benjamin, (1917) 
53 Que. H.C. 161, 41 D.L.R. 388.

Where evidence is given on the question of the admissibility of an 
alleged confession as a voluntary one, this raises a trial within a trial, 
and such evidence should, if possible, all be given at one time. R. v. 
De Mosquito, 9 W.W.R. 113, 114, per Martin, J.A. (B.C.)

No formula is necessary to be used to prove the want of inducement 
or threat. R. v. Hoo Ham (1912) 1 W.W.R. 1049, 1053 (Sask.), per 
Wetmore, C.J.

Where the trial is with a jury, the confession should not bo let in 
subject to its being later displaced if not shown to have been voluntary. 
R. v. De Mesquito, 9 W.W.R. 113, 114, per Martin, J.A. (B.C.). Such 
would be a ground for a new trial if done before a jury in the event 
of the evidence being finally excluded. Ibid., citing R. v. Sonyer, (1898) 
2 Can. Cr. Cas. 501. Such a practice is inconvenient and undesirable 
even where the trial is before a judge alone. R. v. Do Mesquito, 9 
W.W.R. 113, 114 (B.C.).

If after taking objection at the time that the evidence of an admis
sion was tendered that a sufficient foundation had not lieen made and 
cross-examining on the questions which were then put to the witness 
to lay the foundation by proving that the admissions, to which he is 
to depose, were made voluntarily, counsel for the accused should again 
take objection if he desires to raise the point that a sufficient foundation 
had not been made for the admissibility of the confession. R. v. Hoo 
Sam (1912), 1 W.W.R. 1049, 1053. Semble, if he does not do so it is 
not open to him to set up after verdict that the evidence was improperly 
received. Ibid, at 1053, per Wetmore, C.J.

Confessions generally]—The general rule is, that a confession is not 
admissible as evidence against any person except the person who makes 
it; Stephen, Dig. Ev., art. 21. But if one prisoner makes a confession 
in the presence of another, who thereupon makes statements which are 
properly const niable as admissions by him, the confession of the first 
will be admissible against the second, not as evidence of the facts which 
it states, but introductory to and explanatory of the admissions of the 
second. Before a confession can be received in evidence, it must be 
proved affirmatively that the confession was free and voluntary ; and
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therefore the prosecutor must always prove the circumstances under 
which it was made. R. v. Hanaviteh, 11917] 3 W.W.R. 568 (Alta.) ; 
R. v. Spain, [1917] 2 W.W.R. 465, 27 Man. R. 473; R. v. Bogh Lingli, 
(1913) IK B.C.R. 323, 24 W.L.R. 941, 21 Can. Cr. Gas. 323; R. v. Bruce, 
IS B.CJI l. IS Oml Oi Cm. STSi IbriMw « Tke Kmg, | null kJC 
599, 83 L.J.P.C. 185, 24 Cox C.C. 174 ; R. v. Rodney (1918) 42 O.L.R 
645.

A confession is not deemed to lie voluntary, if it appears to the 
court to have been caused by any inducement, threat, or promise pro
ceeding from a magistrate or other person in authority or concerned 
in the charge (e.g., the prosecutor or the person having the custody of 
the accused), and having reference to the charge against the accused 
person, whether addressed to him directly or brought to his knowledge 
indirectly, and if, in the opinion of the court, the inducement, threat, 
or promise gave the accused person reasonable grounds for supposing 
that by making a confession he would gain some advantage or avoid 
some evil in reference to the proceedings against him. Thus, on a trial 
of A. for murdering B., a handbill issued by the Secretary of State, 
promising a reward and pardon to any accomplice who would confess, 
was brought to the knowledge of A. who, under the influence of a hope 
of pardon, made a confession. It was held that the confession was not 
voluntary : R. v. Boswell, Car. & Marsh, 584, cited as an illustration by 
Stephen, Dig. Ev., art. 22. R. v. Thompson, [1893] 2 Q.B. 12.

In Ibrahim v. The King, [1914] A. C. 599, Lord Sumner, in deliver
ing the judgment of the Privy Council, says (p. 609) : “It has long 
been established as a positive rule of English criminal law, that no 
statement by an accused is admissible in evidence against him unless it 
is shown by the prosecution to have been a voluntary statement, in the 
sense that it has not been obtained by him either by fear of prejudice 
or hope of advantage exercised or held out by a person in authority."

A confession is not involuntary merely because it appears to have 
been caused by the exhortations of a person in authority to make it as 
a matter of religious duty, or by an inducement collateral to the pro
ceedings, or by inducements held out by a person having nothing to do 
with the apprehension, prosecution, or examination of the accused. 
Thus, A. being charged with the murder of B., the chaplain of the gaol 
read the Commination Service to A. and exhorted him on religious 
grounds to confess his sins. A., in consequence, makes a confession, 
and it was held that, this confession was voluntary : R. v. Gilham, 
1 Moo. C.C., 186, cited by Stephen, Dig. Ev., art. 22. So, again, 
a confession made by a prisoner to the gaoler in consequence of a 
promise by the gaoler that if the prisoner confessed he should be 
allowed to see his wife, would be admissible in evidence. To make a 
confession involuntary, the inducement must have reference to the 
escape of the accused from the criminal charge against him, and must 
be made by some person having power to relieve him, wholly of
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partially, from the consequences of that charge, or by a person pretend
ing to have such power.

A confession is deemml to lie voluntary if, in the opinion of the 
court, it is shown to have I men made after the complete removal of the 
impression produced by any inducement, threat, or promise which would 
otherwise render it involuntary. Thus, A. is accused of the murder of
B. ; and C., a magistrate, tries to induce A. to confess by promising to 
try to got him a pardon if he does so. The Secretary of State informs
C. that no pardon can lie granted, and this is communicated to A. 
After this, A. makes a statement. This is a voluntary confession. 
Stephen, Dig. Ev., art. 22, R. v. Clewes, 4 C. & P., 221.

It is a question of fact whether or not the statement was volun
tarily and freely made : It is not to he excluded merely because made 
to a person in authority. Statements made by soldiers at a military 
court of inquiry at which they were given a chance of making state
ments on their own behalf wTere held admissible in a prosecution at the 
assises for conspiracy to defraud. R. v. Colpus, (1917) 86 Li.K.B. 
459, [1917] 1 K.R. 574.

A confession made without suggestion from any outside source is 
admissible although the statement itself showed that it was induced 
by the hope of pardon operating on his mind. R. v. Godinho, (1911) 
7 Cr. App. R. 12.

Voluntary confession obtained by fraud or deceit]—
Facts discovered in consequence of a confession improperly obtained, 

and so much of the confession as distinctly relates to those facts may 
be proved. Thus, A., accused of burglary, makes a confession to n 
policeman under an inducement which prevents it from being voluntary. 
Part of it is that A. had thrown a lantern into a pond ; the fact that 
lie said so, and that the lantern was found in the pond in consequence, 
may tie proved : Rtephen, Dig. Evid., art. 22, R. v. Gould, 9 C. & P.. 564.

It is improper to endeavour to extort a confession by fraud or under 
the promise of secrecy; but if a confession is otherwise admissible as 
evidence, and was made voluntarily, it does not become inadmissible 
merely because it was made under a promise of secrecy or in conse
quence of a deception practised on the accused person for the purpose 
"f cMatatag it; k. v. wintr. (tM) is <> i. w S4S, IS On. Or. Cm. 
30; R. v. Best, (1909) 78 L.J.K.B. 092 ; or when he wrns drunk, or 
because it was made in answer to questions whether put by a magis
trate, officer, or a private person, or because he was not warned that he 
was not bound to make a confession and that evidence of it might be 
given against him.

If a confession is given in evidence, the whole of it must be given, 
and not merely the parts disadvantageous to the accused person.

Confessions made under oath]—
Evidence amounting to a confession may be used as such against 

the person who gives it, though it was given on oath and though the
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proceeding in which it way given hud reference to the same subject 
matter as the proceeding in which it is to be used, and though the 
witness might have refused to answer the questions put to him; but 
if he was improperly compelled to answer, his answers are not a 
voluntary confession: Stephen, Dig. Ev., art. 23.

Thus, A. was charged with maliciously wounding B. Before the 
magistrates, A. had appeared as a witness for C., who was charged with 
the same offence. A.’s deposition was allowed to be used against him 
on his own trial: B. v. Chidley and Cummins, 8 Cox C.C. 365.

Non-incriminating statements]—
A conviction where corroboration is required should not be based on 

proof of a statement made by the accused, and used as corroboration, if 
the statement may with equal reason be construed as non-incriminating. 
It. v. lily 1h, 11 <> \\ Oh N

An acknowledgment of a subordinate fact not directly involving 
guilt, or in other words, not essential to the crime charged, is not a 
confession, Crosslield’s Trial, 26 How. St. Tr. 215; B. v. Hurd (1913) 
4 W.W.B. 185, 189, 23 W.L.B. 812, 21 Can. Cr. Cas. 98 (Alta.).

Proving that accused denied guilt]—The rule as to the exclusion of 
the confession or admission of the accused without proof that it was 
voluntarily made does nut apply to a statement made by him which 
rather suggests a denial of his guilt. B. v. Hurd, 4 W.W.B. 185, 23 
W.L.B. 812, 21 Can. Cr. Cas. 98 (Alta.) ; and see B. v. Thompson 
11910] 1 K.B. 640.

In B. v. Chr-die [1914] A.C. 545, 554, Lord Atkinson says: “It by 
no means follows, I think, that a mere denial by the accused of the facts 
mentioned in the statement necessarily rendeis the statement inadmis 
sible, because he may deny the statement in such a manner and under 
such circumstances as may lead a jury to disbelieve him, and constitute 
evidence from which an acknowledgment may l>e inferred by them.”

In Bex v. Christie, supra, the statement objected to went to the 
question of guilt. It was substantially as if the accused had been asked 
if lie were guilty of the crime charged and had denied the charge. 
The statement in question in B. v. Letain, [1018] 1 W.W.B. 505, 518, 
merely referred to the subject of the deceased's raincoat, which might 
possibly have been lawfully in the accused's possession, thus dealing 
merely with a collateral circumstance and not with the question of 
guilt. On this point, B. v. Letain, is distinguishable from both Rex v. 
Christie, supra, and R. v. Norton [1910] 2 K.B. 496, 79 L.J.K.B. 756.

Written confessions]—If the admissions have been reduced to writ
ing and read over and explained to and signed by the accused, the 
writing will be admissible on proof of the confession being a voluntary 
one. De Paoli v. The King, (1915) 24 Que. K.B. 525, 25 Can. Cr. Cas. 
256.

If a written confession or admission by the accused was not a volun
tary one and its admission in evidence was therefore improper, this
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raises a question of law, and the conviction may he quashed or a new 
trial ordered as the Court of Appeal may see fit. R. v. De Mesquito, 
(1915) 9 W.W.R. Ill (B.C.)

If there was no other evidence upon which the conviction could 1)0 
supported after ruling out the inadmissible confession, the Court of 
Appeal should order the conviction to he quashed rather than direct a 
new trial. R. v. De Mesquito, (1915) 9 W.W.R. 113.

Fact of person briny in custody as affcctiny statement viad< by 
him]—The arrest itself is said to lie an inducing cause sufficient to bar 
the reception in evidence of a confession or statement elicited hv ques
tions put by an officer to a prisoner while under arrest, where there 
had been no caution or warning that what he might say might he used 
against him. R. v. Kay, 9 Can. Cr. Cas. 403, 11 B.C.R. 157; R. v. Cook, 
22 Can. Cr. Cas. 241.

The rule requiring a warning to persons under arrest before receiv
ing their confessions is not an arbitrary one, but rests on the presump
tion of inducement which arises from the arrest or other custody. 
Ibrahim v. The King, 11914] A.C 599, <109; R. v. Colpus, 12 Cr. App. R. 
193, 200; R. v. Hodnev, (1918), 42 O.L.R. 645, 653, in which R. v. Kay, 
9 Can. Cr. Cas. 403, 11 B.C.R. 157, was referred to as not laying down 
an absolute rule of exclusion. As stated by Latchford, J., in R. v. 
Rodney, supra; “It is not the fact that an accused person was under 
arrest that determines whether a statement made by him to a constable 
or other person in authority is admissible, though that fact is of un
doubted importance, and should receive careful consideration when 
evidence of a statement so made is proffered. Nor is the absence of 
warning the determining factor in such a case. The utmost circumspec
tion should, no doubt, be exercised in the reception of evidence of state
ments made in such circumstances. Before admitting evidence of state
ments so made, the magistrate or judge should be satisfied that no 
inducement whatever has been held out to the accused by any person 
having authority over him or concerned in the subject-matter of the 
charge. But, if satisfied that the statement has not been obtained by 
fear of prejudice or hope of advantage held out by a person in author
ity, he should declare the evidence admissible. The matter is largely, 
if not entirely, one of discretion, to be exercised in accordance with the 
rule laid down by Lord Sumner in Ibrahim v. The King [1904] A.C. 
599, 609.

If there is no ground for a suggestion that the statement was made 
in reply to a threat or upon any inducement, the evidence will be ad
mitted. Rogers \\ Hawken, 67 L.J.Q.B. 526, 19 Cox C.C. 122 (discussing 
R. v. Male, 17 Cox C.C. 689); R. v. Day, 20 Ont. R. 209 (discussing 
R. v. Gavin (1885) 15 Cox C.C. 656; R. v. Miller, (1895) 18 Cox C.C. 
54; Attorney-General of N.8.W. v. Martin, (1909) 9 Com. L.R. 713 
(Austr.); R. v. Elliott (1899) 31 Ont. R. 14; R. v. Hoo Sam (1912) 1 
W.W.R. 1049 (Sask.), distinguishing R. v. Kay, 11 B.C.R. 157.
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The same rebuttable presumption against a confession being volun
tary may arise although the accused has not lteen formally arrested; 
K. v. Jones (1910), 5 Cr. App. R. 177, 180; as where the accused was 
subjected to search at police headquarters whither he had gone on invi
tation. R. v. Rodney, (1918) 42 O.L.R. 645, 650, pet Latchford, J.

Caution**# the accused]—It cannot lie said, as a matter of law, that 
the absence of a caution makes the statement inadmissible. It may 
tend to show that the person was not on his guard as to the importance 
of what he was saving or as to its bearing on some charge of which 
he has not been informed. R. v. Voisin, 34 Times L.R. 263; R. v. 
Colpus, (1917) 12 Cr. App. R. 193, [1917] 1 K.B. 574; R. v. Ryan, 
9 O.L.R. 137; R. v. Steffoff, 20 O.L.R. 103; B. v. Spain, 28 Can. Cr. Cas 
II (Ilia.) I lî* 171 | \\ WJL iM\ It v Huh Sum. (mi) 1 WAV H 
1049, 1051.

Statements made by an accused person to a constable in reply to 
an inquiry are not inadmissible on the ground that the constable did 
not previously caution him, provided that the constable did not, before 
making the inquiry, make up his mind to take the person into custody 
or to take proceedings against him. Lewis v. Harris, 24 Cox C.C. 66, 
M TUI m, MSJ IM

It would not lie correct to say that a caution given to the prisoner 
validates as evidence any answer he makes. It would be otherwise if 
anything were done by the officers to intimidate the prisoner or to with
draw or nullify the caution. See R. v. Wallace, 24 Can. Cr. Cas. 158, 
20 B.C.R. 97.

Statements voluntarily made after caution and while under arrest 
for one charge are equally admissible on another and quite different 
i barge B i I aa Beni ( ISM ) M BXXB. II.

There is no absolute rule that the caution given by one officer to 
■the prisoner must lie repeated on his lieing brought liefore another 
officer; the admission made to the latter has been admitted where the 
court was satisfied that the effect of the caution to the first officer still 
remained. R. v. Wallace, 20 B.C.R. 97. But where a prisoner has been 
warned, the warning will not necessarily make admissible a statement 
made on a later occasion to a constable who interrogated him without 
renewing the warning. R. v. Bela Singh, 7 W.W.R. 603 (B.C.).

On the other hand, it would seem that if a statement has been 
elicited by an officer without cautioning a person in custody under 
circumstances which would exclude the statement so made, he should 
lie specifically warned that what he then said cannot be used against 
him, when the same officer on another occasion renews the interrogation 
of the prisoner in respect of the same admissions after warning him 
that he is not obliged to answer. R. v. Kong, (1914) 20 B.C.R. 71, 24 
Can. Cr. Cas. 142.

Every case as to the admissibility of a statement made by an 
accused person while under arrest must lie decided according to its own
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circumstances. Ibrahim v. The King [19141 A.C. 599, «14, 83 L.J.P.C. 
185; B. v. Spain [1917] 2 W.W.B. 465, 469.

Interrogation by police]—There is no statutory form prescribed for 
police officers in warning an accused that anything he says may be used 
against him, and that he is not bound to say anything. R. v. Spain, 
[19171 2 W.W.B. 465, 27 Man. R. 473, 28 Can. Cr. Cas. 113.

It was said in R. v. Gavin, (1885) 15 Cox C.C. 656, that a police
man should not interrogate a prisoner as to the charge; but that case 
was expressly overruled in R. v. Best, [1909] 1 K.B. 692, 78 L.J.K.B. 
692; and see R. v. Firth (1913) 8 Cr. App. R. 162, from which it 
would appear that, as a matter of law, if the police make an untrue 
statement to a prisoner which calls forth an admission, the latter is 
admissible notwithstanding the prior untruth which elicited it. But see, 
contra, R. v. McDonald (1896) 2 Can. Cr. Cas. 221 (Terr.).

Where the prosecution offers evidence of an a.leged confession made 
by the accused to a police officer it is the duty of the presiding judge 
to enquire into all the circumstances in order to ascertain whether the 
confession was made freely, and if he finds that it was not, he must 
reject the evidence. R. v. Sanavitch, [1917] 3 W.W.R. 568, per Hynd- 
man, J., applying R. v. McCraw, 12 Can. Cr. Cas. 253 (Que.). Even 
if an admission made to a police officer were admitted without proper 
proof that it was a voluntary statement, this would not justify the 
ordering of a new trial if the accused himself went into the witness 
box and told there in substance the story related by him to the police. 
The jury having l>efore them practically the same thing from the 
accused in his testimony as they had in the alleged confession, there 
was no substantial wrong and the Code forbade a new trial. R. v. 
Moke, [19171 3 W.W.R. 575, 586, 28 Can. Cr. Cas. 296 (Alta.).

Interrogation by employer]—A confession is not voluntary where it 
followed a statement made by the employer complaining of a theft and 
accusing his employee in the presence of a constable by saying: “You 
will In? arrested if you do not say where the goods are." R. v. De 
Mesquito (1915) 9 W.W.R. 113 (B.C.).

Exact words of confession not essential to admissibility]—The doc
trine in R. v. Sexton (1822) referred to in Joy, on Confessions (1842) 
19, and in Russell on Crimes, 7th ed., 2205, that confessions must be 
excluded unless the ipsissima verba are given, is now doubted, R. v. 
Godinho (1911) 7 Cr. App. R. 12; and see Russell on Crimes, 7th ed., 
2180. As to confessions or admissions made through an interpreter, the 
same rule would probably apply as would in taking admissions under 
sec. 684, through an interpreter; see R. v. Walebek (1913) 4 W.W.R. 
501, 21 Can. Cr. Cas. 1.30 (Bask.) ; R. v. Charcoal, 3 Terr. L.R. 7.

Assent of accused to statements of others; silence not always 
assent]—Statements not coincident, in point of time, with the occur
rence of the shooting, but uttered in the presence and hearing of the 
accused and under such circumstances that he might reasonably have
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been expected to have made some explanatory reply to remarks in refer
ence to them, are admissible as evidence. Gilbert v. The King, 38 Can. 
S.C.R. 284, 12 Can. Cr. Cas. 127.

It is a rule of law that an incriminating statement made in the 
presence and hearing of the defendant, even on occasion which would 
reasonably be expected to call for some explanation from him, is not 
evidence against him on his trial of the facts therein stated, save in 
so far as he has accepted the statement. But a mere denial by him 
of the truth of such n statement does not in law render that statement 
inadmissible against him. To this extent, R. v. Norton 11010] 2 K.R. 
496, 5 Cr. App. R. 65 is overruled by R. v. Christie 11014] A.C. 545. 
In practice, however, there is a rule of prudence and discretion that 
such a statement should not be tendered until, in the opinion of the 
judge, there is a foundation for a reasonable inference by the jury that 
the defendant accepted it or part of it. If, notwithstanding this rule, 
such a statement has been given in evidence, the judge, if he thinks 
that it should have been withheld, should caution the jury concerning 
its true effect. In this respect the judgment in R. v. Norton [1910]
2 K.R. 496, represents the correct practice. R. v. Christie, 11914] A.C. 
545, 10 Cr. App. R. 141 (H.L.) affirming R. v. Christie, 0 Cr. App. R. 
169.

The former rule of evidence that one’s silence shall lie construed as 
a virtual assent to all that is said in his presence, is susceptible of 
great abuse, and calls for a course of conduct which prudent and quiet 
men do not generally adopt. If that rule be sound to the full extent, 
ns laid down in some of the early cases, it would be in the power of 
any evil-disposed person to always ruin his adversary’s case by drawing 
him into a compulsory altercation in the presence of chosen listeners, 
who would be sure to misrepresent what he said. Nothing could be 
more unjust or unreasonable. Hence, in more recent cases, the rule 
has undergone very important qualifications. The mere silence of one, 
when facts are asserted in his presence, is no ground of presuming his 
acquiescence, unless the conversation were addressed to him under such 
circumstances as to call for a reply. The person must be in a position 
to require the information, and he must ask it in good faith, and in a 
manner fairly entitling him to expect it, in order to justify any infer
ence from the mere silence of the party addressed. If the occasion, 
or the nature of this demand, or the manner of making it, will reason 
ably justify silence in a discreet and prudent man no unfavourable 
inference therefrom should on that account be made against the party. 
R. v. McCraw, (1906) 12 Can. Cr. Cas. 253. 16 Que. K.R. 193. Greenleaf 
on Evid. 273.

The contents of a statement alleged to have been made in the pres
ence of a prisoner cannot be given in evidence unless and until the 
judge has satisfied himself from the evidence contained in the deposi
tions or given at the trial, that there is evidence, fit to be submitted to
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a jury, that the prisoner by his answer to the statement, whether given 
in words or by conduct, acknowledged the truth of the statement. R. v. 
Christie [1914] A.C. 545, 10 Cr. App. R. 141, affirming 9 Cr. App. R. 169, 
and overruling in part R. v. Norton [1910] 2 K.B. 496, 79 L.J.K.B. 756. 
The fact of the silence of a person accused of receiving stolen property 
upon hearing statements made as to his alleged guilt by the person 
who stole the property may be admissible in evidence as leading to the 
inference of his guilty knowledge. Re Cohen, 8 O.L.R. 143, 8 Can. Cr. 
Cas. 251 (Anglin, J.).

Confession is evidence only against person making it]—In every case 
where there is an incriminating statement by a co-prisoner, the jury 
should be carefully directed on the relevant law. Rex v. Altshuler, 11 
Cr. App. R. 243; R. v. Martin, 9 O.L.R. 218, 5 O.W.R. 317, 9 Can. Cr. 
Cas. 371.

Generally, a confession is only evidence against the jierson making 
it and cannot be used against others. R. v. Davis, 22 Can. Cr. Cas. 431 ; 
R. v. Hearnc (1830), 4 C. & P. 215; R. v. Clewes, 4 C. & P. 221; and 
R. v. Fletcher, 4 C. & P. 250. In the latter case, Mr. Justice Littledale 
said, after deciding that the whole of a certain letter written by one 
of the prisoners implicating and naming other prisoners should be read 
to the jury:—“But I shall take care to make such observations to the 
jury as will prevent its having any injurious effect against the other 
prisoners ; and I shall tell the jury that they ought not to pay the 
slightest attention to this letter except so far as it goes to affect the 
person who wrote it.” And see R. v. Davis, 9 Cr. App. R. 66. Where 
two persons arc charged with being concerned in the same offence and 
are put in adjoining cells, and the police overhear a conversation be
tween them, evidence of the conversation is admissible at the trial. R. v. 
Gardner, 32 Times L.R. 97. Where two persons have been separately 
arrested and separately charged with an offence and have subsequently 
been put in the dock together and charged jointly, a statement made 
previously by one of them behind the back of the other and implicating 
him ought not to be read in the presence of that other. Nevertheless, 
any material statement or confession by the other in answer to such 
statement is admissible in evidence, but the judge ought to reject it, if 
he is satisfied that it was read over to the prisoner for the mere purpose 
of getting an admission from him. Rex v. Gardner, supra.

The confession of another person arrested with the accused in a 
gaming house ease, but not jointly charged, is not admissible ,on the 
trial of the accused; such person should be called as a witness for the 
prosecution if it is desired to prove the facts which he professes to 
confess. R. v. See Woo, 16 Can. Cr. Cas. 213.

Effect of eonfession]—A confession alone is sufficient to justify a 
conviction. Rex v. Graf, 19 O.L.R. 238, 15 Can. Cr. Cas. 193.

A confession properly proved in law needs no corroboration to found
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a conviction for murder although in practice there is invariably some 
corroboration. R. v. Sykes, (1913) 8 Cr. App. R. 233.

The admission by the defendant ill a bigamy case of his marriage 
may be sufficient not only as to the fact of the ceremony but as to the 
validity of the ceremony according to the foreign law. Zdrahal v. 
Shatney (1912) 8 W.W.R. 239, 259, (Man.), citing R. v. Newton, alias 
Simmonsto, 1 Cox C.C. 30, 1 C. 4c K. 174, 2 M. 4c Rob. 508.

But it seems that it is a question for the jury whether they will or 
will not infer from an admission of the first marriage not only an admis
sion of the fact of the first marriage but the foreign law under which 
it was celebrated. Zdrahal v. Shatney (1912) 3 W.W.R. 239, 259, 
(Man.), citing R. v. Newton, supra; R. v. Creamer, 10 Lower Canada R 
454; R. v. Nadum (1911) 24 O.L.R. 306; and Miles v. United States. 
103 U.8. 304.

Any statement of the accused which tends to prove his guilt would 
be a confession, and, if the words used are ambiguous, it would Ik* for 
the jury to say what was the effect of them. R. v. Hoo Sam, (1912)
I W.W.R. 1049, 1057 (Sask.), per Nexvlands, but see R. v. Blyth.
II O.W.N. 406.

Error on admitting statement or confession which was not admis
sible]—If it should happen that an involuntary confession has been 
put in evidence before the jury, the safer course is for the judge to 
offer to discharge the jury. R. v. Hurd, 4 W.W.R. 185, 192, 23 W.L.R. 
812, 21 Can. Cr. Cas. 98 (Alta.).

The prisoner’s counsel may, however, waive the right to a new jury 
and be satisfied with a proper direction to the same jury to disregard 
the evidence improperly admitted. R. v. Hurd, (1913) 4 W.W.R. 185, 
192 (Alta.). As to reversal of verdicts for error, see Code sec. 1019

Witnesses for the defence,—All relevant evidence to be taken down.
686. After the proceedings required by see. <>84 are com

pleted the accused shall Ite asked if he wishes to call any 
witnesses.

2. Every witness called by the accused who testifies to any 
fact relevant to the case shall lie heard, and his deposition shall 
he taken in the same manner as the depositions of the witnesses 
for the prosecution.

Ori/yi*]—See. 593, Code of 1892.
Evidence for defence on preliminary enquiry]—Sections 686 and 687 

are not applicable to summary conviction proceedings (but see sec. 715) ; 
they are part of the preliminary procedure in prosecutions for indictable 
offences; and are necessary in that connection, because, without them.
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it might be deemed that such evidence as grand juries usually act upon 
would be enough. In regard to an actual trial, no such provisions 
should be needed, liecause first principles in the administration of justice 
require that the court shall plainly call for, ami patiently hear, the 
defence, at the conclusion of the ease for the prosecution. R. v. Keenan 
(1913) 21 Can. Cr. Cas. 467, 469, 26 O.L.R. 441, 4 O.W.N. 1034. Sec. 
721 does not expressly make secs. 686 and 687 applicable to summary 
prosecutions; there was no need that it should. Sec. 721 deals with 
the manner of taking the evidence of the witnesses—procedure separately 
provided for in secs. 682, 683, 684, and (in part) 687. R. v. Keenan, 
supra. Sec. 686 introduced by the Code of 1892 made a change in the 
law, as prior to that time the justice was obliged to receive only evi
dence " in proof of " the charge. The application of the procedure in 
preliminary enquiries to extradition mutters made it impossible under 
the former law for the person whose extradition was sought, to prove 
an alibi before the extradition judge; lie Garbutt, 21 Ont. R. 465; 
except possibly where the judge granted leave to adduce evidence for 
the defence. Re Burley, 1 C.L.J. 20. The person charged has now the 
absolute right to adduce his evidence, and regard is to lie had to the 
whole of the evidence by the magistrate or extradition judge, us the 
case may lie, in ascertaining whether a sufficient cose is made out. 
Code sec. 687; Extradition Act, R.8.C. 19041, ch. 155, sec. 18; R. v. 
Payne, (1019) 30 Can. Cr. Cas. — (Que.), overruling ex parte Burke, 
2 Rev. de Jur. 151.

Section 686 of the Code is substanliully complied with in extradition 
proceedings where the Commissioner at the close of the case for the 
prosecution calls upon counsel for the accused for his defence, where
upon the argument was proceeded with, without specifically asking the 
accused if he wished to call any witnesses. Re Moore, 16 Can. Cr. Cas. 
264, 20 Man. R. 41.

Evidence in reply]—The justice may in his discretion receive further 
evidence on the part of the prosecutor after hearing any evidence given 
on behalf of the accused. Code sec. 679 (b).

Depositions to be tahen “in the same manner," etc.]—Code secs. 
682, 683.

Addresses of counsel]—flee sec. 679, sub-secs, (o), (d) and (e).
Regnlatiny the course of the inquiry]—flee sec. 679.

Adjudication and subsequent steps and liait.
Accused discharged If no case.—Discharge makes defendant’* 

recognizance void unless prosecutor bound over.
687. When all the witnesses on the part of the prosecution 

anti the accused have been heard the justice shall, if upon the 
whole of the evidence he is of opinion that no sufficient case is 
made out to put the accused upon his trial, discharge him.
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2. in such raw* any recognizances taken in respect of tlie 
Charge shall become void, unless some person is Ixrnnd over to 
prosecute under the provisions of the next following section.

Origin]—Hec. 594, Code of 1892; R.S.C. 1886, ch. 174, sec. 73.
Procedure on change of magistrates pending the hearing]—A pre

liminary hearing in a criminal case commenced before one magistrate 
cannot tie continued before another. But if the magistrate who had 
begun the hearing dies, is dismissed, resigns his office or withdraws from 
the hearing, then another competent magistrate may take it up, but 
he should begin the hearing de novo before himself ; he cannot merely 
continue that previously begun. Bertrand v. Angers, 21 Que. 8.C. 213. 
If the preliminary enquiry was begun before one justice and another 
justice is called in to sit with him, the hearing of the evidence must 
be begun de novo, as it would then be essential that both justices 
should hear all the evidence on which their joint deliberation was to 
depend. Be Nunn, 2 Can. Cr. Cas. 429 (B.C.). But if the associate 
justice sitting with a stipendiary magistrate withdraws on the 
disagreement arising and takes no part in the decision which 
the stipendiary gives as his own and the stipendiary might have sat 
alone, it would seem by analogy to summary conviction procedure 
that his decision would be valid. R. v. Thomas, ex parte O’Hare, [1914] 
1 K.B. 22, 23 Cox C.C. 687. Where the two justices disagree as to 
committing for trial and neither is willing to withdraw, they should 
adjourn the case to be re heard before other justices ; if this is not 
done, the accused may be entitled to demand his discharge. Ex parte 
Hanning, 5 Que. Q.B. 549, 4 Can. Cr. Cas. 203 ; Durrand v. Forrester, 
18 Man. L.R. 444. The prosecutor may have himself bound over to 
prefer an indictment if the accused is discharged; Code secs. 688, 871 ; 
or he may apply to the Attorney-General to prefer an indictment ; 
Scottstown v. Beauchesne, 5 Que. Q.B. 554 ; or he may apply to the 
court for leave to prefer an indictment. Code sec. 873.

Application of sec. 687 to preliminary enquiry only]—See note to 
sec. 686; R. v. Keenan, 21 Can. Cr. Cas. 467, 28 O.L.R. 441.

Discharge of the accused]—If the magistrate is positive that no 
grand jury would bring in a true bill against the accused before him 
on a preliminary enquiry, and that no petit jury would find him guilty, 
it is his duty to dismiss the charge. R. v. Howard (1913) 5 W.W.R. 
838, 841 (Man.). Applied to a charge of manslaughter on its being 
shown that death did not result from the blow given in the altercation 
but indirectly from the excitement following the altercation. R. v. 
Howard, supra ; Cr. Code, sec. 255.

Termination of proceedings in favour of accused]—One of the essen
tials in «n action of malicious prosecution is that the criminal proceed 
ings shall have terminated in favour of the accused who has liecome
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the plaintiff in a damage action against the complainant or other prose
cutor in the preliminary inquiry or other criminal proceedings. If the 
prosecutor gives his recognisance to prosecute notwithstanding the dis
charge of the accused, the proceedings are not at an end, although the 
accused is no longer under any recognisance. If a true hill is found 
he must appear and answer the charge or be brought up on a bench 
warrant. If the accused is discharged and the prosecutor is not bound 
over at his own request, the discharge is provisionally a termination of 
the proceedings, but it may appear that a new charge was laid or leave 
granted to indict, independently of any preliminary inquiry. Sec. 
873 (2).

The termination of the proceedings may appear from the produc 
lion of the original information on which the informant had signed a 
memorandum drawn by the magistrate to the effect that he withdrew 
the information. Tamblen v. Westcott, 7 W.W.R. 1037 (Alta.) : Fan- 
court v. Heaven, 18 O.L.R. 492.

And even where there was a committal for trial, the direction of the 
Attorney-General in Saskatchewan to his agent not to prefer a charge 
will lie prima facie proof of termination of the proceedings. Mortimer 
X'. Fisher, 4 W.W.E. 454 (Mask.).

On the preliminary hearing of a charge of arson against the plaintiff, 
one justice decided that he should be committed for trial and the other 
that the information should tie dismissed, and nothing more xvas ever 
done in the matter. It was held that it could not be said that plaintiff 
had been discharged on this investigation so as to entitle him to bring 
an action for malicious prosecution against the informant. As other 
justices had not been called in to rehear the case on the disagreement, 
possibly the justices might have been compelled by mandamus to make 
an order of dismissal and, if they had made such an order, the plaintiff 
could have proceeded with his action. Durrand v. Forrester, 18 Man. 
L.R. 444, 15 Can. Cr. Cas. 125.

No effective certificate of discharge on preliminary inquiry]—There 
is no provision under the Criminal Code to give any legal effect to a 
justice’s certificate of discharge on a preliminary enquiry so as to bar 
a second prosecution. United States v. Ford, 10 W.W.R. 1042, 1044 
(Man.). Similarly a certificate of discharge by an extradition judge 
on the hearing of an application for an extradition commitment will not 
bar a subsequent application. Ibid.

If the justice discharge the accused on a preliminary enquiry either 
the same justice or another may cause him to lie brought up again for 
another preliminary enquiry upon the same charge. R. v. Ford, 10 
W.W.R. 1042, at 1044, citing R. v. Hannav, 11 Can. Cr. Cas 23. Rut if 
the justice or magistrate is “trying” the charge, instead of holding a 
mere preliminary enquiry, the certificate of discharge tiecomes important. 
If the hearing is one in summary conviction proceedings he may give
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a certificate of dismissal. Code sec. 730. Such certificate is a bar to 
any further or subsequent prosecution for the same offence; sec. 730.

If the case be one of summary trial under Part XVI of the Code, 
for an indictable offence, the certificate of discharge is likewise a bar 
to a subsequent prosecution. Secs. 791, 792; and see United States v. 
Ford, 10 VV.W.R. 1042, 1044 (Man.), an application for extradition 
and subject to similar rule as that applicable to preliminary enquiries.

8ub-sec. (2)—“Avy recognize neat taken in respect of the charge”]— 
The justice may have admitted the accused to bail ; Code secs. 004, 081 : 
in which case a recognizance with sureties may have been given or a 
cash deposit made with the Crown officer by way of “ cash bail”; or 
the justice may have ordered that the accused shall go at large on his 
own recognizance, until an adjourned date for proceeding with the 
enquiry ; secs. 004, 081. On a prejudicial variance appearing lietween 
the charge in the information or warrant and that contained in the 
information, the justice may have admitted the accused to bail pending 
the hearing ; Code sec. 070. There are also the recognizances which 
may have been required from defaulting witnesses in the course of the 
inquiry ; see. 074.

Montreal]—In the district of Montreal the Clerk of the Peace or 
Deputy Clerk of the Peace lias all the powers of a justice under Parts 
XIII and XIV.

Application to extradition proceedings]—In the case of a fugitive, 
accused of an extradition crime, and not convicted therefor in the 
foreign state, the extradition judge or commissioner is to commit the 
fugitive for surrender if such evidence is produced as would, according 
to the law of Canada, subject to Part I of the Extradition Act, “justify 
his committal for trial if the crime had lieen committed in Canada”: 
Extradition Act, R.H.C. 1900, eh. 155, sec. 18; and if such evidence is 
not produced, the judge shall order him to l>e discharged. Ibid.

In extradition proceedings the judge is to find (1) whether there is 
prima facie evidence of the commission by the accused of an offence, 
which if committed in Canada would lie an indictable offence by the 
law of Canada ; and, if it be so found, then (2) whether there is prima 
facie evidence that the offence is one of the crimes described in the 
extradition arrangement with the foreign country seeking extradition. 
He F. H. Martin (No. 1), 2 Terr. L.R. 301, 8 Can. Or. Cas. 326; J.Y 
Latimer, 10 Can. Cr. Cas. 244.

It is no objection to an extradition warrant that two offences of a 
cognate character are stated therein. R. v. Rutland ; Ex parte Knlke. 
14 Can. Cr. Cas. 22.

Whether that part of the depositions taken in the foreign state 
which contain evidence which would have l>een excluded under the rules 
of evidence in Canadian courts is to he considered or not, is an un
settled question. Re Rosen lier g [1918] 1 W.W.R. 845 (Man.); Re 
Harsha, 11 O.L.R. 494. 7 O.W.R. 97, 10 Can. Cr. Cas. 433, 440.
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The weight of authority seems to favour the view that where evi

dence is received from the foreign state, demanding the extradition, its 
admissibility depends on the foreign law of evidence. Piggott on 
Extradition, 153, 154. But the magistrate is entitled to scrutinize the 
foreign depositions with a view to ascertaining the substance of them 
and disregarding mere hearsay when he Comes to weigh the evidence. 
Me Rosenborg (lttl§] 1 W.W.K. 845 (Man.). Depositions which other
wise would establish the facts sworn to are not to lie excluded beSMM 
of failure to comply with certain formalities which Canadian law may 
impose in domestic litigation ujh>ii the admission of the like evidence. 
Re Zosscnhcim, 20 Times L.R. 121 ; re Rosenberg, supra.

In international extradition applications it has liera doubted whether 
opposing evidence could lie received to prove that the application was 
not made in good faith. Me Rosenberg, supra. When defence evidence 
was not admissible on preliminary enquiries (prior to the enactment of 
Code see. (187), such evidence was rejected; re Dchaun, 32 Lower Canada 
Jurist., 281, 20(1; but the change in the practice in that respect api>eara 
to make it admissifile at least where it would affect the credit to lie 
given to the testimony in support of the extradition application.

If the application is one for extradition from one British territory 
to another under the Fugitive Offenders Act (Imp. ami Canadian), the 
evidence of bad faith would lie admissible. Re McTier, 17 Can. Cr. Cas. 
80 (Que.) ; R. v. Delisle, 5 Can. Cr. Cas. 210.

It is only necessary that the evidence should lie such as to give rise 
to probable cause to lielieve the accused guilty. Re Goodman, 20 Man. 
R. 537, at p. 550, 10 W.W.R. 1178; 34 W.L.R. 1001, following Ex parte 
Feinliefg, 4 Can. Cr. Cas. 270; The Court should always lean in favour 
of sending the fugitive for trial in his own country, unless it should 
lie plain that under no view of the evidence the offence could 
lie made out. Moore on Extradition, p. 048, citing Hagarty, C.J., in 
Re Phipps, 1 O.R. 580 ; and see United States v. Webber, 20 Can. Cr. 
Cas. 0 (N.8.) and re Riletti, 71 L.J.K.B. 035; 87 L.T. 332; Re Castioni 
[1801] 1 Q.B. 140; 00 L.J.M.C. 22; rc Rosenberg, [1018] 1 W.W.R. 
845 (Man.).

Review of extradition committal by habeas corpus]—On a habeas 
corpus application for discharge of the person committed by an extra
dition warrant in international extradition, the only question is whether 
the accused was at the time of the issue of the writ in lawful custody. 
United States v. Gaynor, [1905] A.C. 128, at p. 134; 74 L.J.P.C. 44. 
The lawfulness of the custody must deiicnd upon the question whether 
there was a sufficient compliance with the provisions of The Extradition 
Act. If the extradition judge had no evidence before him upon which 
he could act, he would have no jurisdiction to order a committal. 
In re Galwev [1896] 1 Q.B. 230; 65 L.J.M.C. 38; In re Arton (No. 2), 
[1896] 1 Q.B. 509, 65 L.J.M.C. ; Ex parte Huguet, 29 L.T. 40, at p. 41; 
12 Cox C.C. 551, and In Re Riletti, 71 L.J.K.B. 935 ; 87 L.T. 332. In
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the leMVinviilioned case the view was exprvaaed that tm a halieas corpus 
the only questiuu that the court can entertain is the quest lull of juris 
diction, that is, that the crime charged is not one within the meaning 
of The Extradition Act; that the accused might contend that there was 
no evidence upon which the magistrate could exercise his discretion as 
to whether he would commit or not; but that the court ought not to 
enter into the consideration as to whether the magistrate had exercised 
his discretion properly where there was some evidence of the extradition 
offence.

1‘roNccutor may lit hound over to prosecute. — Korin of recognisance.

688. If tile justice discharges the accused, and the peruou 
preferring the elm go desires to prefer an indictment respecting 
the said charge, he ins)1 require the justice to hind him over to 
prefer and prosecute such an indictment, and thereupon the 
justice slut I lake his recognizance to prefer and prosecute an 
indictment against the accused before the court by which such 
accused would he tried if such justice had committed hint, and 
the justice shall deal with the recognizance, information and 
depositions in the same way as if he hail eommittel the accused 
for trial.

2. Such recognizance may Iw in form 21, or to the like effect.

0 riff*»)—Sec. 5*15, Code of 1 SM : K.8.C. 1886. ch. 174, sec. 80.
“ Indictment "]—This word iucluilos a formal charge under sec. 8711a 

and a “record” under see. 827 on a speedy trial. Code sec. 2 (16), as 
amended 6-7 Edw. VII, ch. 8.

Form of llccognizance where the prosecutor requires the justice to 
bind him over to prosecute after the charge dismissed]—Code form 
21, following sec. 1152.

Prosecutor applying to he bound over to prefer indictment notwith
standing discharge]—The justice is not bound to take the recognizance 
of the prosecutor when neither the information nor the evidence discloses 
a criminal offence. Ex parte Wason, L.R. 4 Q.B. 573, 38 L.J.Q.B. 302. 
Compare sec. 2 of the Vexatious Indictment Act, Imp. 1859, and see 
R. v. Lord Mayor of London, Ex parte Goatling (1886) 16 Cox C.C. 77, 
54 L.T. 646, R. v. Crabbe, 59 J.P. 247.

The discharge referred to in sec. 688 is a discharge on the pre
liminary enquiry, and the section does not apply to the refusal of 
process under sec. 655. Ex parte Reid (1885) 49 J.P. 600.

The person preferring the charge has a legal right to require that his 
recognizance lie taken to prosecute where the magistrate discharges 
the accused, and the fact that the prosecutor exercises such legal right, 
particularly where a true bill was afterwards returned, will not alone
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displace hie defence of reasonable and probable cause in an action for 
malicious prosecution brought by the accused, who wae acquitted on 
the trial. Klein v. Katz (1914) 24 Can. Cr. Cas. 153, 21 Rev. Leg. 275.

A person accused of perjury may, with his own consent, be sum 
tnarily tried before a police magistrate; and where the defendant sought 
and consented to be tried summarily pleading “ not guilty,” and the 
magistrate, upon hearing the evidence, adjudicated summarily and dis 
missed the charge; it was held that the magistrate was right in refus 
ing thereafter to bind the prosecutor over to prefer and prosecute an 
indictment against the defendant, for the magistrate has, tender see. 
784 to determine liefore the defence has l*»en made, whether he will 
try the case summarily or not. Re Rex v. Burns (No. 2), 1 O.L.K. 341. 
4 Can. Cr. Cas. 330.

Status of private prosecutor]—See secs. 089, 840, 871, 902.
Although tiound over to prosecute an indictment, a private proseeutor 

may not lie entitled to have his counsel attend before the grand jury 
to submit a draft bill of indictment. It has Ikmmi held that in the 
district of Montreal, he must apply to the trial court for leave to do so. 
R. v. Hoo Yoke, 10 Can. Cr. Cas. 211, 14 Que. K.B. 540.

The Crown Attorney for the county has the statutory right, in Ontario 
under the Crown Attorney's Act, R.8.O. 1914, ch. 91, sec. 8, to '* assume 
wholly the conduct of the case where justice towards the accused seems 
to demand his interposition," and upon his taking charge of the prose
cution after a true bill has t>een found, the private prosecutor has no 
right to take part in the proceedings at the trial, at least where the 
case does not present more of the features of a private injury than of a 
public offence. Crown Attorney's Act, R.S.O: 1914, ch. 91, sec. 8 (e). 
R. v. Fraser, (1914) 30 O.L.R. 598, 23 Can. Cr. Cas. 140.

Order for security for costs against private prosecutor bound over]— 
Security for costs may he ordered against the informant at a later 
stage when the cast; conies before the jury court. The defendant may 
there move for an order that the prosecutor be not permitted to prefer 
any indictment until he has given security for the costs of the defence, 
including the costs of appearance on the preliminary inquiry, in case 
the grand jury should not find a true bill, or, if found, there was no 
conviction upon the indictment. Code sec. 689.

Informant's recognizance to prosecute]—This recognizance given by 
the informant to ensure the case going to the grand jury notwithstand
ing the adverse opinion of the magistrate (sec. 687) is to lie dealt with 
in the same wav as if there had tieen a committal; sec. 688; that is, it 
is to lie transmitted along with the information, depositions, etc., to 
the clerk or other proper officer of the court by which the accused is 
to be tried. Code sec. 695.

Witnesses not under recognizance]—*vhile the magistrate is com
pelled to take the informant's recognizance under sec. 688, if the inform
ant requires him to do so, there is no similar obligation to bind over
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the witnesm»* to appear. It may lie doubled whether there i* any 
authority to receive the recognizance of a witness to appear and give 
evidence in the contingency here provided for, after the discharge of 
the accused on the preliminary inquiry. The witnesses for the prosecu
tion can Ik* summoned to attend lief ore the grand jury.

Prosecutor bound over may prefer an indictment]—The person Iwund 
over to prosecute, whether there has been a committal for trial or not, 
may prefer an indictment ; Code sec. 871 ; subject to any order made 
for security for costs under sec. (189 (2). The bill of indictment may 
be for the charge in respect of which the prosecutor is so txnmd over, 
or for any charge founded upon the facts or evidence disclosed on the 
depositions taken before the justice ; Code sec. 871. The indictment 
may contain more than one count, for sec. 871 contemplates a possible 
motion on behalf of the accused to quash “ any count in the indictment ” 
on the ground that it is not founded on the facts or evidence disclosed 
on the depositions taken before the justice; sec. 871, sub-secs. (2) and 
(3). The private prosecutor who has given a recognizance to prosecute, 
may apply for leave to prefer an indictment ; Code sec. 87.1 (2) ; and as 
such leave may lie granted to any person whether bound over or not, 
and whether or not there has been a preliminary enquiry, the granting 
of such leave, endorsed upon the bill of indictment itself, obviates many 
questions which otherwise might be raised as to the regularity of the 
recognizance to prosecute, or as to the conformity of the indictment 
with the offences disclosed on the depositions or set forth in the prose
cutor’s recognizance.

Prosecutor bound over Hiay be ordered to pay costs on failure of 
prosecution.- Security for costs may be ordered as condition 
for leave to prefer Indictment.

689. If the prosecutor so bound over at his own request does 
not prefer and prosecute such an indictment, or if the grand 
jury does not find a true bill, or if the accused is not convicted 
upon the indictment so preferred, the prosecutor shall, if the 
court so direct, pay to the accused |>crson his costs, including 
the costs of his ap|>caranee on the preliminary inquiry.

2. The court before which the indictment is to la* tried or a 
judge thereof may in its or his discretion order that the prose
cutor shall not Iw* permitted to prefer anv such indictment until 
he has given security for such costs to the satisfaction of such 
court or judge.

Oriflin]— Her. 595. Code of 1892; R.flC. 1886, eh. 174, ace. 80.
Preferrimq the indictment]—See secs. 871-878.
Ordering costs and security for costs]—The |iersuti tilling the office
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(if Commissioner of the Dominion Police linn, on such, no legal capacity 
to represent and act on liehalf of the Crown, and in laying an informa
tion in which he designated himself as such Commissioner of the Domin
ion Police he acted as a private individual and not as the legal repre
sentative of the Crown, although he declared that he was acting as 
such commissioner " on behalf of Her Majesty the Queen.” R. v. Ht. 
Louis (1897), 1 Can. Cr. Cas. 141 (Que.).

The accused having been discharged, and the commissioner having 
Iwund himself by recognizance to prefer and prosecute an indictment on 
the charge contained in his information, and the grand jury having 
thrown out the bill of indictment, the commissioner was held to be 
fiersonally liable for the costs incurred by the accused on the preliminary 
inquiry and lief ore the trial court. Ibid.

An order made by the presiding judge of a criminal superior court 
awarding costs against the private prosecutor in respect of an indict
ment for assault on which the grand jury found no bill, is not subject 
to review by or appeal to the court en bane. R. v. Mosher (1899), .'I Can. 
Cr. Cas. 312; 32 N.H.R. 139.

Where the application for such an order has lieen made on the last 
day of the term of the criminal court and judgment reserved thereon 
the order may be legally made out of term nunc pro tune as of the date 
of application, the delay in such cast* being the act of the court and 
not being due to the neglect or fault of the applicant. Ibid.

The application for security may lie made at the time when the 
prosecutor moves for leave to go Itefore the grand jury, where the 
local practice requires an order for leave ; or in case the prosecutor 
has irregularly gone Itefore the grand jury without an order for leave, 
the court may afterwards order the security to he given in like manner 
as if the prosecutor had proceeded regularly, and on security lieing 
given may refuse to quash the indictment already found by the grand 
jury. R. v. Hoo Yoke, 10 Can. Cr. Cas. 211, 14 Que. K.B. 540.

Taxation of conta]—Bee secs. 1045, 1047 ; and Crown Rules, under 
see. 576.

CominiHul of aerated for trial.- Form of warrant.

690. If a justice holding a preliminary inquiry thinks that 
the evidence is sufficient to put the accused on his trial, he shall 
commit him for trial by a warrant of commitment, which may 
l»e in form 22. or to the like effect.

Origin]—Bee. 596, Code of 1892; R.8.C. 1886, ch. 174, sec. 73; 32-33 
Viet., Can., ch. 30, sec. 56; Indictable Offences Act, 1848, Imp., sec. 23.

Sufficiency jf evidence to put accused on his triât]—Saunders* “ Prac
tice of Magistrate Courts,” 5th ed., 231, says : " Justices in the perform 
nnce of this portion of their duties will not balance the evidence and
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decide according an it preponderates, for this would, in fact, be taking 
upon themselves the functions of jury and l>e trying the case ; but they 
will ask themselves whether or not the evidence as it stands makes out 
a strong or probable, or even conflicting case of guilt, in any of which 
cases they will do right in committing the party to trial. If. however, 
from the weakness of the evidence, the unworthiness of the witnesses 
or the conclusive proof of innocence produced on the part of the prisoner 
they feel that the case is not sustained, and that if they committed for 
trial a verdict of acquittal must be the necessary consequence, they will 
at once discharge the accused and so put an end to the enquiry so far 
ns they are themselves concerned.”

Rce also sec. 687; B. v. Howard (1913) 5 WAV R. 838 (Man.).
The magistrate has only to find evidence of a probable case of 

guilt to justify a committal for trial, and has not to deal with the pre
ponderance of testimony. R. v. Odell, 22 Can. Cr. Cas. 39 (Que.).

Sec. 690 should lie read along with sec. 696, both having originated 
from the same sec. (56) of the Indictable Offences Act, 32-33 Viet.. 
Can., ch. 56. Under that Act, if, in the opinion of the justice and 
justices the evidence was sufficient to put the accused party upon his 
trial for an indictable offence, although it did not raise such a strong 
presumption of guilt as would induce them to “ commit the accused for 
trial without hail," or if the offence with which the party is accused 
was misdemeanour, then the justices were to admit the party to bail, 
but if the offence were a felony, and the evidence given was such as to 
raise a strong presumption of guilt, then the justice or justices were 
by his or their warrant to commit him to the common gaol, to lie there 
safely kept until delivered by due course of law.

Depositions taken before another magistrate at one stage of pre
liminary inquiry]—Depositions taken before one magistrate should not 
lie considered by another magistrate sufficient evidence to commit a 
prisoner upon, without having seen the demeanour of the witnesses when 
they were giving their evidence, and so being in a position to judge for 
himself of the truth of their statements. Re Guerin, 16 Cox C.C. 596.

Form of warrant of commitment]—Code form 22, following sec. 
1152.

Magistrate not hound to accept defendant's consent to committal 
on partieil hearing]—A Superior Court will not interfere with the magis 
trate’s discretion as to adjourning the inquiry when the discretion is 
exercised in good faith and he must be allowed a reasonable length of 
time after the close of the evidence to reach a decision. Re Ying Foy, 
15 Can. Cr. Cas. 14, 14 B.C.R. 254.

It is the duty of the magistrate to take the evidence of all con
cerned, and a Superior Court will not on the application of the accused 
order the magistrate by mandamus to forthwith commit for trial, instead 
of adjourning for further evidence, although a prima facie case ts admit
ted by the accused and commit a Is had been made by the same magistrate
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of others charged with the same offence on similar evidence, lie Ying 
Foy, 15 Can. Cr. Cas. 14, 14 B.C.R. 254.

In Re Schofield and Toronto, (1913) 22 Can. Cr. Cas. 93, a motion 
for leave to prefer un indictment against a municipality for maintain
ing a nuisance1, Meredith, C.J.C.P., said: “It is plain that the policy 
of the criminal law is to require a somewhat thorough preliminary in
vestigation of every indictable offence. That is very apparent from 
many of the provisions of the Criminal Code. And the purposes of it 
are obvious. For one thing, it lays the facts in a proper manner lie fore 
this court so that they can lie in a proper manner laid before the grand 
jury. It has been the practice in some cases not to make such an 
investigation, but to do what has lieen called * waive examination.' 1 
find no warrant for any practice of that character;*it seems to me to 
lie quite improper. What the law requires is a preliminary investigation ; 
and it is only upon the facts thus brought out that ordinarily an indict
ment can be laid. The Code provides that there may be an indictment 
for the offence for which the accused has been committed for trial ; 
and that there may be an indictment for any other offence founded on 
the facts disclosed in the preliminary inquiry. The policy of the law 
plainly is, that cases should pass through an inquiry of that sort liefore 
being presented to the grand jury. It is true that power is given to 
the Attorney-General, and to the judges, to permit an indictment in 
cases which have not come up in that manner ; but I cannot think that 
that power was intended to lie exercised in any but unusual cases. It is 
necessary sometimes where magistrates have not done their full duty, 
not made that inquiry into the case which the law required; and there 
are other cases in which it is plain that, if there were no provision of 
that character, there might be delay in the administration of criminal 
justice, if not eventually a miscarriage.”

Inspection and obtaininq copy of depositions]—See sirs. S94. 896.
Review of eommitment on habeas corpus]—The court has jurisdiction 

upon habeas corpus to examine into the legality of a commitment for 
trial made by a justice upon a criminal charge, and in a proper case 
to order the discharge of the accused. R. v. Mosicr, 4 P.R. 64 (Ont.) ; 
R. v. Hicks, (1912) 2 W.W.R. 1100; 20 Can. Cr. Cas. 192; R. v. Gillespie, 
1 Can. Cr. Cas. 551 ; R. v. Cox, 16 Ont. R. 228 ; R. v. Weiss and Williams, 
(No. 1) 6 Alta. L.R. 264, 4 W.W.R 1358, 21 Can. Cr. Caa. 438, 25 
W.L.R. 286; R. v. Weiss and Williams (No. 2), 22 Can. Cr. Cas. 42, 
« Alta. L.R. 264, 25 W.L.R. 351, 5 W.W.R. 48 and 460; er parte 
Garland, 35 N.B.R. 509.

Defects in the commitment may tie cured by the depositions re
turned with it on a habeas corpus motion. R. v. Phillips, 11 Can. Cr. 
Cas. 89; R. v. Beaudoin, 22 Can. Cr. Cas. 319; R. v. Brown, [1895] 1
Q.B. 119.

The fact that the magistrate proceeded with the hearing of the 
evidence on preliminary enquiries for two offences at the same time,
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against the same accused, is not a ground for habeas corpus in respect 
of his committal for trial. Dick v. The King, 19 Can. Cr. Cas. 44, 13 
Que. P B. 57.

The omission of the justice* of the peace on a preliminary examina
tion to put the usual question inviting a statement by the accused 
under sec. 684, after the depositions of the Crown witnesses have been 
read over, does not invalidate a commitment for trial. R. v. Lantz, 47 
N.R.B. 495, 22 Can. Cr. Cas. 212.

Power to remind on habeas corpus where proceedings in excess of 
justice’s jurisdiction arc set asidej—See Code sec. 1120; R. v. Frejd, 18 
Can. Cr. Cas 110, 22 O.L.B. 566; B. v. Manzi (1915) 24 Can. Cr. Cas. 
MS saü * IMf 1 i Osllebawy, II Owl Or. On, ISS$ BSwpw r. 
Malepart, 20 Rev. Leg. 277, 25 Can. Cr. Cas. 192.

Territorial jurisdiction over offence or over the person]—If the 
accused was not resident in the district in which the preliminary enquiry 
was held but was brought there to answer a charge for an offence laid 
as having been committed there, and was committed on that charge, 
the committal does not aid the jurisdiction of a local court to try him 
without his consent, if it turns out that the alleged offence was in all 
other respects outside of the territorial jurisdiction, ami consequently 
the committal should not have been made on the facts as they later 
developed. R. v. O’Gorman, 18 O.L.R. 427, 15 Can. Cr. Cas. 173; Four
nier v. Attorney-General, 19 Que. K.B. 436, 17 Can. Cr. Cas. 113; Code 
sees. 577, 580, 582.

If there is a total absence of jurisdiction upon the face of the 
proceedings, the right to prohibition is not lost by acquiescence down to 
the time of application for the writ. Farquharson v. Morgan [1894] 
1 Q.B. 592, 63 L.J.Q.B. 474; Clarke v. Knowles (1918) 87 LJ.K.B. 189. 
There may also lie cases in which a person has by virtue of certain 
formalities of law chosen his forum and acquired the privilege of a 
particular mode of trial; but this privilege may be waived and another 
forum selected with the consent of the Crown or prosecutor as the case 
may be. Giroux v. The King, (1917) 56 8.C.R. 63, 29 Can. Cr. Cas. 
258, affirming Giroux v. The King (1916) 26 Que. K.B. 323.

And the election of speedy trial upon a charge framed as within the 
jurisdiction is not a selection of the forum for trial of a charge of the 
like offence which otherwise would not be within the territorial juris 
diction of the court. R. v. O’Gorman, supra.

It would seem that the fact that the charge does not contain the 
particulars of the offence does not withhold from the magistrate juris 
diction to go on with the preliminary investigation and commit for 
trial. R. v. Beaudoin, 22 Can. Cr. Cas. 319.

There is a distinction in this respect lietween those proceedings be* 
fore magistrates which are essentially summary proceedings upon which 
the magistrates will themselves adjudicate and cases where the magis
trates arc merely exercising their jurisdiction with a view to sending
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the case for trial before a different tribunal. In the one, the magis
trate» straightway exercise their jurisdiction over the offence; in the 
other the accused is sent for trial before a different tribunal and has 
full and ample notice liefore his trial of the character of the offence 
with which he is charged. “ When a caw is sent for trial the real 
question to !>e considered is whether the evidence on the hearing of 
the summons covers and justifies the counts of the indictment.” Lord 
Russell, in Reg. v. Brown, [18R5] L.R. 1 Q.B. 11R, at 126.

And see R. v. Phillips, 11 Can. Cr. Cas. HR; Reg. v. France, 1 Can. 
Cr. Cas. .*121 ; R. v. Beaudoin, 22 Can. Cr. Cas. .'MR.

Attorney-General may indiet reyardlcan of commitment]—It is the 
privilege of the Attorney-General to be able to present directly before 
the grand jury an indictment against a person suspected of committing 
u criminal offence, without having recourse to the ordinary mode of a 
preliminary enquiry generally followed. It. v. Weir, 8 Can. Cr. Cas. 
155 (Que.). The fact that the accused was sent to the assises pursuant 
to a preliminary inquiry to stand his trial according to law, does not 
deprive the Attorney-General of the right himself, by the agency of 
his representative duly authorized for the purpose, to present an indict
ment before the grand jury and to entirely ignore the proceedings already 
taken liefore the magistrate. R. v. Houle, 17 Can. Cr. Cas. 407 (Que.).

Saakatch* nan practice on committal]—In Saskatchewan the practice 
with regard to criminal charges is as follows : When any person is 
committed for trial, the justice of the peace la-fore whom the prelim 
inary inquiry is held transmits the original depositions to the clerk of 
the district court of the district in which the offence is alleged to have 
lioen committed. The local agent of the Attorney-General for the 
district then transmits a copy thereof to the department of the Attorney- 
General. Upon receipt of a copy of the depositions the Attorney-General 
either authorizes the local agent to prefer a charge, under the pro
visions of sub-see. 2 of sec. 87.'!A of the Criminal Code, or instructs 
him not to prefer a charge in the matter. In exercising this discretion 
the Attorney-General is practically performing the functions of the 
grand jury : see In re Criminal Code, 16 Can. Cr. Cas. 54R, 43 8.C.R. 
4?,4 ; R. v. Weiss, 23 Can. Cr. Cas. 460, 7 W.W.R. 1160, 8 8.L.R. 74.

North-Went Territories]—Whenever any person charged with a crim
inal offence is committed to gaol for trial, the person in charge of such 
gaol, shall, within twenty four hours, notify the nearest stipendiary, 
in writing, that such prisoner is so confined, stating his name and the 
nature of the charge preferred against him ; whereupon with as little 
delay as possible, the stipendiary shall cause the prisoner to lie brought 
before him for trial, either with or without a jury, as the case requires. 
R.8.C., ch. 62, sec. 53.

Montreal]—In the district of Montreal the Clerk of the Peace or 
Deputy Clerk of the Peace has all the powers of a justice under Parts 
XIII and XIV.
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Committal for different offence disclosed on the e\\dt me]—The mugis- 
tnte may commit the accused on any other charge or chargea disclosed 
by the evidence. R. v. Mooney, 11 Can. Cr. Cas. 333, 15 Que. K.B. 57.

Electing trial without jury after committal for trial]—Code sec. 
825, el eeq.

Extradition between Britieh possessions]—Bee the Fugitive Offenders 
Act, B.6.C. 1906, ch. 154; the Fugitive Offenders Act, 1881, Imp.; the 
Foreign Jurisdiction Act, 1890, Imp. ; R. v. Delisle, 5 Can. Cr. Cas. 225; 
R. v. Wishart, 18 Can. Cr. Cas. 146; Ee McTier, 17 Can. Cr. Cas. 82.

Accused entitled to copy ol depositions.

691. Every one who has been committed for trial, whether 
he is bailed out or not, shall be entitled at any time before the 
trial to have copies of the depositions, and of his own statement, 
if any, from the otherr who has custody thereof, on payment of 
a reasonable sum not exceeding five cents for each folio of one 
hundred words.

Origin]—flee. 597, Code of 1892; R.8.C. 1886, ch. 174, sec. 74; 32-33 
Viet., Can., ch. 29, sec. 48; 6-7 William IV, Imp., ch. 114, sec. 3.

Accueed may obtain copy of depositions]—The object of a statutory 
provision giving prisoners the right to a copy of the depositions is to 
enable them to know what they have to nnswer on their trial, and the 
magistrate should therefore take down all that took place before him 
with respect to the charge. R. v. Orady (1836), 7 C. A P. 650; R. v. 
Thomas, 7 C. t P. 718.

Officer haring custody of depositions]—See sec. 695.
Right to inspect depositions at trial]—See sec. 894.

Recognisances to prosecute or give evidence. Contents. - Forms.
Recognisance or deposit.

692 When any one is committed for trial the justice hold
ing the preliminary inquiry may hind over to prosecute some 
person willing to lie so bound, and hind over every witness whose 
deposition has been taken, and whose evidence in his opinion 
is material, to give evidence at the court liefore which the 
accused is to he indicted.

2. Every recognizance so entered into shall specify the name 
and surname of the person entering into it, his occupation or 
profession, if any, the place of his residence and the name and 
number, if any, of any street in which it may be, and whether 
he is owner or tenant thereof or a lodger therein.
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3. Such recognizance may be either at the foot of the deposi
tion or separate therefrom, and may be in form 23, 24 or 25, or 
to the like effect, and shall be acknowledged by the person enter
ing into the same, and lie subscribed by the justice or one of 
the justices before whom it is acknowledged.

4. Every such recognizance shall bind the person entering into 
it to prosecute or give evidence (both or either as the case may 
lie), before the court by which the accused shall be tried.

5. If it is made to apjiear to tlie justice that any person to be 
so bound over as a witness is without means or without sufficient 
means, or if other reasons therefor satisfactory to him are shown, 
the justice may require that a surety or sureties be procured 
and produced and join in the recognizance, or that a sum of 
money be deposited with the justice, sufficient in his opinion to 
ensure the ap[ieiiranee of such person at the trial and the giving 
of his evidence.

Oriflin]—Sec. 598, Code of 1892; 48-49 Viet., Can., eh. 7, sec. 9; 
32-38 Viet., Can., eh. 30, see. 36.

Recognisance to prosecute]— Sec. 688; Code form 23, following see. 
1152.

Form of recognizance to prosecute and give evidence]—Code form 
24, following see.. 1152.

Application of recognizance if accused elects for speedy trial under 
secs. 826 and 827]—Code sec. 840.

Estreat of recognizance]—See sec. 1094 et seq.

Warrant for arrest of absconding witness. Committal to glv 
evidence.- Copy of Information.

693. Whenever any person is bound by recognizance to give 
evidence before a justice, or any criminal court, in respect of 
any offence under this Act, any justice, if he sees fit, upon in
formation lieing made in writing and on oath, that such person 
is alsiut to abscond, or has absconded, may issue his warrant 
for the arrest of such person.

2. If such person is arrested, any justice, upon being satisfied 
that the ends of justice would otherwise lie defeated, may commit 
such person to prison until the time at which he is bound by 
such recognizance to give evidence, unless in the meantime he 
produces sufficient sureties.
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J. Aliy (s-rson mi arrested shall be entitled on demand to 
receive a copy of the information upon which llie warrant for 
his arrest was issued.

Origin!—See. 588, Code of 1882; 48-48 Viet., Can., eh. 7, aee. 8.

U it Hess refusing to be ImimiuI nier. Discharge of wllaess.

694 Any witness who refuse* to enter into or acknowledge 
any such recognizance as aforesaid may Is1 committed by the 
justin' holding the inquiry by a warrant in form <11. or to tile 
like effect, to the prison for the place where the trial is to !»• 
had. there to lie kept until after the trial, or until the witness 
enters into such recugtiizauce as aforesaid Indore a justin' having 
jiltisdietion in the place where tile prison is situated.

f. If the accused is afterwards discharged any justice having 
such jurisdiction may order any such witness to In' discharged 
by an order which may Is1 in form 2*. or to the like effect.

Oriflin]—Her. 588, Code of 1882; B.8.0. 188#, eh. 174, see». 78, 78.
y turn of romoiitmrnt of o nifioxx for refoning to ester isfo tin 

reoogmttanef]—Code form 26, following *er. 1152.
Form of ortlir dirrkargiltg sits#ex, irhrr arrutttl dirrhorgrd]—Code 

form 27, following see. 1152.

Transmission of record In clerk of ronrt. To oilier ofllrcr when 
place of trial changed.

695 The information, if any, the deposition* of the wit
nesses, the exhibits thereto, the statement of the acctiMsI, and 
all recognizances entered into, and also any deponitions taken 
la-fore a coroner if any such have been sent to the justice, shall 
as soon as may lie after the committal of the accused. I*> trans
mitted to the clerk or other proper officer of the court by which 
the accused is to lie tried.

2. When anv order changing the plaie of trial is made the 
(icrson obtaining it shall serve it, or an office copy of it. u|»ui 
the person then in |w**e*aion of the said document*, who shall 
thcrcu|Kin transmit them and the indictment, if found, to the 
officer of the court before which the trial is to take place.

Origin]—Sec. 600, Code of 1882; R.8.C. 1886, ch. 174, see. 77.
Aftrr the rommittol of the arrvtrd]—See. 681 use» the words “com 

milled for trial whether he in hailed out or not and reading sees. 681
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ami 61)5 together as dealing with the one subject, it seems that see. 695 
should lx* interpreted as including the limited form of committal under 
hail fixed by the justice for which sec. 696 provides. See as to speedy 
trials, see. 825 as amended, 6-7 Edw. VII, cli. 45, and 8 9 Kdw. VII,
ch. 9.

It was, however, held, prior to these amendments, that where the 
accused is admitted to hail under Trim. Code 696 without being com
mitted for trial under see. <190. the depositions need not In- transmitted 
by the justice, under sec. 695, to the officer of the court in which an 
indictment is to lie preferred. R. v. James Gibson (1896), 3 ('an. Cr. 
fas. «61, 29 N.8.R. 4.

Second preliminary enquiry]—A person discharged bv a justice on 
a preliminary enquiry for an indictable offence may In* summoned again 
before the same or another justice on a fresh information for the same 
offence; and it is said that if the accused is committed for trial on the 
second preliminary enquiry, the depositions on the first, when he was 
discharged, need not he transmitted to the trial court under Code see. 
695. B. v. Hannay, 11 Can Cr. Cas. 25, 2 W.L.R. 543.

Nothing is admissible as a deposition against the prisoner, unless 
the prisoner had an opportunity of cross-examining the person mak
ing the deposition. Per Lord Denman, C.J., R. v. Arnold, 8 C. & P. 
621. But where a witness has undergone several examinations, it seems 
proper to return them all, although those only would Is* admissible in 
evidence against the prisoner which were taken in his presence. Thus 
where a witness for the prosecution had made three statements at three 
different examinations, all of which were taken down by the magis 
trate, hut the only deposition returned was the last taken after the 
prisoner was apprehended, and on the day he was committed; Alder 
son, B., said, that every one of tin* depositions ought to have I wen 
returned, as it is of the lust importance that the judge should have 
every deposition, that has lieen made, that he may see whether or not 
the witnesses have at different times varied their statements, and if 
they hax'e, to what extent they have done so. Magistrates ought to 
return to the judge all the depositions that have been made at all the 
examinations that have taken place respecting the offence which is to 
lie the subject of a trial; R. v. Simon, 6 C. & P. 540, and whether 
for the prosecution or on the part of the prisoner. Per Vaughan, J., 
R. v. Fuller, 7 C. * P. 269. Rescue's Crim. Kvid., 11th ed.. 69.

Statement of accused at preliminary enquiry]—Ha* 684.
Right to inspect depositions]—See sec. 894.
Depositions before coroner in homicide case]—See secs. 667, 940.
North-West Territories]—By sec. 53 of the N.W.T. Act, R.8.C., ch. 

62, every justice of the peace or other magistrate holding a preliminary 
investigation in the Territories into any criminal offence which may not 
he tried under Part XV of the Criminal Code shall, immediately after 
the conclusion of such investigation, transmit to the nearest stipendiary,
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all informations, examinations, depositions, recognisances, inquisitions 
mill papers connected with such charge,

HaMkaicbt uuti practiceJ—lu Saskatchewan the practice with leaped 
tu criminal chargee is ae followe : When any person ia committed for 
trial, the juatice of the peace before whom the preliminary enquiry 
waa held tranamita the original depoaitioua to the elerk of the dktriei 
court of the diatrict in which the offence ia alleged to have been com 
milted. The diatrict local agent of the Attorney General then transmits 
a ropy to the Attorney (lenerala Department. Itpon receipt of the 
copy, the Attorney Oeucral dividea whether a charge almuld la- pie 
ferred or not. and inatrueta Ilia local agent accordingly. K. v. Weiaa 
(1Ü15) 7 W.VV.B. 116(1 i hunk.) ; Code ace. 8 7 it a.

Uulc us lo ball. When I wo Justices way admit lo ball. \\ lieu one 
Justice may admit, t omniitlul on delault. t erm of recog 
nl/nnce of ball.

6WJ W lien any person ajijiears before any justice charged 
with an indictable offence punishable by imprisonment for more 
than five years, other than treason or an offence punishable with 
death or an offence under any of tlie secs., 7(1 to 8t> inclusive, 
and the evidence adduced is, in the opinion of such justice, 
sufficient to put the accused on his trial, but does not furnish 
such a strong presumption of guilt as to warrant his committal 
for trial, the justice, jointly with some other justice, may admit 
the accused to trail ujron his procuring and producing such surety 
or sureties as, in the opinion of the two justices, will be sufficient 
to ensure his apjrearanee at the time and place when and where 
lie ought to be tried for the offence; and thereupon the two 
justices shall take the recognizances of the accused and his 
sureties, conditioned for his appearance at the time and place 
of trial, and that he will then surrender and take his trial and 
not depart the court without leave.

2. In any case in which the offence committed or suspected 
to have been committed is an offence punishable by imprisonment 
for a term less than live years any one justice before whom the 
accused apjiears may admit to bail in manner aforesaid, and 
such justice or justices may, in his or their discretion, require 
such bail to justify upon oath Wore him or them as to their 
sufficiency.

3. In default of such person procuring sufficient bail, such
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juatiot1 or justices may commit him to prison. there to he kept 
until delivered according to law.

4. The recognizance mentioned in thin section shall be in 
form 28.

Origin]- Code of 1892, eee. 601; R.8.C. 1886, ch. 174, sec. 81; 82-13 
Viet., Can., ch. 30, sec. 52.

Junhvee' jnnudiction to take bail on Mending cane for trial]—Bee. 
696 of the Code is the only section conferring upon a justice of the 
peace any power to bail at the end of a preliminary hearing. The 
authority conferred by this section only applies, however, to the case of 
an offence other than a treasonable one or an offence punishable with 
death. Rape is an offence punishable with death, and justices of the 
peace on sending a case up for trial for that offence cannot grant bail 
to the accused. lie Hopfe's bail, 4 W.W.H 1. 22 Can. Cr. Cas. 116

in*).
While the preliminary enquiry remained incomplete and up to the 

point of decision thereon, the justice who for the time being was seised 
of the inquiry might admit to bail. Before the final order the justice 
must be one who would have jurisdiction to proceed with the prelim
inary inquiry if he chose so to do, although on the particular occasion 
he may be in attendance as a substitute magistrate acting by arrange
ment with the magistrate who usually hears the evidence. WTiile the 
('ode is not explicit on the point, it would seem that a substitute magis 
t rate acting at the request of and in the absence of a magistrate having 
an otherwise exclusive jurisdiction, may attend at the gaol or police 
station and take bail, although nothing more is done than to fix the 
time for appearance. The police magistrate or justice who issued the 
warrant, or before whor. the accused is to be brought on his arrest, 
may, if he chooses, hear a bail application and take bail for the appear
ance of the accused immediately after the arrest and before any wit
nesses are in attendance. The Crown prosecutor will usually lie eon 
suited before granting bail, but the justice is to exercise his own 
judgment, he being the public functionary responsible for the granting or 
refusing of bail pending the inquiry. The taking of bail is generally 
considered to l»e a part of the “ inquiry ” under sec. 668, and wide powers 
of control of the “ inquiry ” are conferred by sec. 679,

On a remand of the accused for further hearing in the preliminary 
inquiry for an indictable offence, bail is expressly authorized under sec. 
681 and Code form 18, or the defendant’s own recognizance may be taken 
without sureties. Code sec. 681. But even then, the prohibition of s<»c. 
699 applies so that bail cannot lie granted by a justice on a remand for 
any of the more serious treasonable offences or for an offence punishable 
with death. No person “ accused " of those offences is to lie bailed except 
by order of a saperior court.
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In exceptional cases a sujierior court will interfere on halieas corpus 
to grant hail ponding the inquiry if the magistrate declines to grant hail; 
It. v. Vincent (1913) 22 (’an. (>. Vas. PM, 5 O.W.N. 141; R. v. Hall, 12 
(’an. <’r. Cas. 492; hut will not usually do no before some depositions 
have been taken if the charge is a serious one. R. v. Cox (1888) 16 Ont. 
R. 228.

Sec. 696 applies only to the justice's powers in the particular events 
of which it treats. The order for hail must be made concurrently with 
the order sending the case up for trial and not after a committal to gaol 
for trial by a warrant of commitment in form 22. Code secs. 690, 698, 
700-702. Furthermore, the case must be one for a non-capital indictable 
offence, and such offence must be one for which there is a maximum 
penalty provided by law either of five years’ imprisonment or less than 
five years’ imprisonment. Hub-sec. (2) uses the phrase “ punishable by 
imprisonment for a term less than five years” as the antithesis of the 
phrase contained in the first paragraph, “an indictable offence punishable 
by imprisonment for more than five years.” The context seems to con^iel 
the interpretation of the phrase “ punishable by imprisonment for a term 
less than five years" as referring to the maximum and not to the mini 
mum which the law provides. There is another class of cases not within 
either of these descriptions, and that comprises certain common law 
offences for which the Code has provided no penalty, and in respect to 
which the common law punishment of imprisonment applies without any 
express limit to the term of imprisonment. R. v. Cole, 3 O.L.R. 389, 5 
Cnn. Cr. Cas. 330, 1 O.W.R. 117. Ho it was held that one justice had a 
common law power to admit to bail on sending the case up for trial where 
the offence was one at common law not provided for by the Code. R. v. 
Cole, supra ; and see R. v. Walkem, 14 B.C.R. 7, 14 Can. Cr. Cas. 122,128.

Imprisonment without hard labour is a common law punishment for 
misdemeanours, and the common law provides no limit to the term of im
prisonment. Castro v. The Queen, 5 Q.B.D. 490, 509; 1 Stephen, Hist. 
Crim. Law, 490.

While the Criminal Code covers nearly all offences which are commonly 
prosecuted, there are undoubtedly cases of a class the prosecution and 
punishment of which in left to the common law, the Code not having 
abrogated the common law. Union Colliery Co. v. The Queen, 31 N.C.R. 
81, 87; B rousseau v. The King, 56 H.C.R. 22; R. v. Cole, 3 O.L.R. 389, 
5 Can. Cr. Cas. 330. Amongst these are certain classes of conspiracy 
indictable at common law, bet not being a conspiracy to defraud or to 
commit an indictable offence or other conspiracy specially dealt with by 
the Code. Bail in such common law conspiracies would follow the rule 
laid down in R. v. Cole, supra, conspiracy being a common law mis
demeanour.

The incitement to commit a felony, although no felony is actually 
committed, is in itself a common law misdemeanour, now held to be 
included as a substantive offence under Code s<»c. 69, sub-sec. (d).
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Brousses u v. The King (1917) M H.C.R. 22, 29 Gau. O. Cas. 207. And 
there is a miggeat ion in the B rousseau case that a charge against a 
person in an official position for corruptly using the power of his position 
hv asking for a bribe might be supported as an indictable misdemeanour 
at common law. Hroiisseau v. The King, 86 H.C.R. 22, 20 Can. Cr. Cas.

-
If the case is one coming under l'art XVI (summary trials) and a 

tribunal is constituted for such trial, ami the defendant has consented to 
such trial in cases where such consent is essential, different considerations 
will apply on the question of bail.

Bail by magistrate holding summary trial for indictable offence]— 
On the accused being arraigned for summary trial under sec. 778 and a 
plea of not guilty entered, the magistrate has the jurisdiction to admit to 
bail which attaches at common law to a trial tribunal. If the offence' 
would before the Code have lieen classed as a common law misdemeanour,' 
the accused would Ik* entitled to bail at common law. K. v. Hpilsbury . 
118981 2 Q.B. 615; K. v. Badger, 12 L..IM.C. 66, 4 Q.B. 468; re Frost.
4 Times L.R. 757; R. v. Bennett, 34 J.P. 701 ; R. v. Atkins, 49 L.T.N. 1 
421; Linford v. Fittroy, 18 L.J.M.C. 108, 13 Q.B. 240.

The magistrate's duty in taking bail is a judicial one, and malice must , 
lie proved in a civil action against him for neglect of that duty. Linford I 
v. Fitsroy, supra ; Conroy v. McKenney, 11 U.C.Q.B. 439 (Ont.) ; 1 
McKinley v. Munsie, 15 U.C.C.P. 236.

Form of recognizance of hail]—Code form 28, following sec. 1152.
Estreat of bail]—Hee secs. 1088 et seq.
Bail to sessions court]—Code sec. 697.
Place of residence of sureties to he stated in the recognizance]—Code 

sec. 825, sub-sec. (8).
Notice to sureties on election of speedy trial]—Code sec. 825, sub-sec.

(8).
Bender by sureties]—Code sec. 825, sub sec. (4); 1088, 1090 1093.
Requiring additional sureties at the trial]—Code sec. 1092.
Sub-sec. (3)—Committal in default of finding sureties]—The sureties 

may be found later, and the accused will then be entitled to take advan
tage of the order for bail. R. v. Gibson, 29 N.8.R. 4; ex parte Blossom.
10 L.C. Jur. 29, 68.

Bail after committal for trial] —Where the accused has been “finally 
committed " (Code sec. 698) by a warrant of commitment under form 
22 (see Code sec. 690), he may move for an order for bail to the judge 
of a superior court or county court (Code secs. 698, 700), but a county 
court judge is not to be applied to in capital offences or in case of the 
treasonable offences specified in sec. 699. An alternative procedure is 
to apply for a writ of Italiens corpus to the superior court having 
habeas corpus jurisdiction, with a view to being bailed on the return 
of the writ. R. v. Barthélémy, 1 E. & B. 8, 1 Dears. 60. The more con
venient process is that of a summary application under Code sec. 700,
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upon which the like order may be made as could be made on habeas 
corpus. Code sec. 701.

Procedure as to bail after committal]—See secs. 698-702.
Speedy trial without a jury]—Whether the order sending the case 

for trial is made under sec. 696 or under 690, the accused may elect a 
“speedy trial " without a jury under sec. 825, subject to the limitations 
of that section; but he must notify the sheriff to that effect. Code sec. 
•0ft ; H. v. Daigle ( 1914) 23 Can. Cr. Cas. 92 (Que.).

The recognizance of bail and the depositions and information go 
befoie the county court judge's criminal court on au election of speedy 
trial in such case, without any formal certificate from the magistrate 
being required. K. v. Daigle, supra.

Appearance at court of session* of the peace.

607 Where the offence is one triable by the court of general 
or quarter sessions of the peace and the justin' is of opinion 
that it may better or more conveniently lie so tried, the condition 
of the recognizance may Ik* for the appearance of the accused 
at the next sittings of that court notwithstanding that a sitting 
of a superior court of criminal jurisdiction capable of trying 
the offence intervenes.

Origin]—See. 601, Code of 1892; 63-64 Viet., Can., ch. 46, sec. 3; 
K.K.C., ch. 174, sec. 81.

Recognizance to sessions instead of superior court]—Sec. 697 leaves 
a wide discretion to the justice, enabling him to make the recognizance 
to a court of sessions. It should not be applied to deprive the accused 
of the privilege of trial at the first available court without a good 
reason, such as the impossibility of the parties being ready for trial at 
the first court.

“ Superior court of criminal jurisdiction ”]—Hee definition in sec. 2, 
sub-sec. (35).

Ball after committal. Order for by superior or county court. 
Justice* taking recognizance to attach court order for ball 
to their warrant of deliverance. Warrant of deliverance. 
Form.

698 In case of any offence other than treason or an offence 
punishable with death, or an offence under any of the sees. 7ft 
to 86 inclusive, where the accused has been finally committed 
as herein provided, any judge of any superior or county court, 
having jurisdiction in the district or county within the limits 
of which the accused is confined, may, in his discretion, on 
application made to him for that purpose, order the accused to 
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be admitted to bail on entering into a recognizance with sufficient 
sureties la-fore two justice.-, in such amount as the judge directs, 
and thereu[K)ii the justices shall issue a warrant of deliverance 
as hereinafter provided, and shall attach thereto the order of 
the judge directing the admitting the accused to hail.

2. Such warrant of deliverance shall be in form 29.
Origin]—Bee. 602, Code of 1892; R.8.C. 1886, etc. 174, see. 82.
Notice to committing justice of bait application to judge] -Hee sees. 

700-702.
Notice to Attorney-Oeneral's Department]—The safer course is to 

notify also the Attorney-General or his representative. The rules of 
court of the particular province, made under the authority of sec. 076, 
may make this obligatory.

Transmission of papers on motion for hatl]—Code sec. 700.
County court jmlge] —A county court judge may not, tiowever, grant 

l-uil for a capital offence such as murder or ra|ie, nor for treason or the 
treasonable offences specified in secs. 76 to 86 inclusive. Hee sec. 699.

Farm of warrant of deliverance on bail being given for a prisoner 
olreadg committed]—Code form 29, following see. 1152.

Hall only by a superior court for treason, rte„ or capital offence.
099 No judge of a county court or justices shall admit any 

|arson to hail accused of treason or an offence punishable with 
death, or an offence under any of the sees., *6 to H6 inclusive, 
nor shall any such person la- admitted to hail, except by order 
of a su|*-rior court of criminal jurisdiction for the province in 
which the accused stands committed, or of one of the judges 
thereof, or, in the province of Quela-c, by order of a judge of 
the Court of King's Bench or Superior Court.

Origin]—Her. 603, Code of 1892; R.8.C. 1886, ch. 174, sec. 83.
Province in which the accused stands committed]—Hee note to sec. 

700.
1 ertain treasonable offences bailable only by superior court ]—Sees. 

76 86 inclusive, to which reference is made in sec. 699. refer to offences 
n|a-cially relating to the Government, including treasonable offences, con
spiracy to intimidate a legislature, mutiny, desertion from His Majesty's 
service, spying and disclosure of official secrets.

Hall after committal. Notice to Just Ire. Record to hr transmitted.
—Penalty for neglect.

700 When any |a-rson has been committed for trial by any 
justice, the prisoner, his counsel, solicitor or agent may notify 
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the committing justice that he will, an hood as counsel can be 
heard, move lief ore a siijierior court of the province in which 
such person stands committed, or one of the judges thereof, or 
the judge of tlie county court, if it is intended to apply to such 
judge, under sec. fillH. for an order to the justice to admit such 
prisoner to hail.

2. Such committing justice shall, as stain as may lie, after 
la-ing so notified, transmit to the clerk of the Crown, or the chief 
clerk of the court, or the clerk of the county court, or other 
proper officer, as the case may lie, endorsed under his hand ami 
seal, a certified copy of all informations, examinations and other 
evidence touching the offence wherewith the prisoner has been 
charged, together with a copy of the warrant of commitment, 
and the packet containing the same shall la* handed to the person 
applying therefor for transmission, and it shall lie certifiai on 
the outside thereof to contain the information concerning tin- 
case in quistion.

3. If any justice neglects to comply with the foregoing pro
visions of this section, according to the true intent and meaning 
thereof, the court, to whose officer any such information, ex
amination, other evidence, or warrant of commitment ought to 
have lieeii delivered, shall. u|niii examination and proof of the 
offence in a summary manner, inijiose such fine upon Midi 
justice as the court thinks tit.

Origin]—Bee. 004, Code of 1192; R.8.C. 1886, eh. 174, sees. 9.1, 94. 96.
Bail after committal tv gaol outmde of district]— Where owing to 

the lark of a gaol in the district in which a primmer has been committed 
for trial there is no place where prisoners who are committed for safe 
keeping to await their trial can Ik* confined ami they are sent to a pro 
vincial gaol outside of the district of the district court judge where 
the committal took place, it is to he assumed that such confinement is a 
confinement within such district so as to enable such district court judge 
to make an order for hail under Code see. 698. R. v. (ireig (1914) II 
< iin r, On. : ,L\ .’.H \\ I

Indemnity of bail i* illegal]—The weight of English authority now 
ofiirms the doctrine that where hail is given on an agreement of third 
purties to indemnify the hail, such agreement of indemnity is illegal. 
FI. v. Dorter |I910] IK1' 16' overruling R. v. Broome, 18 I*T. (O.H.) 
111. and R. v. Ntoekwell, 66 J.K 376.

The parties to such an indemnity agreement are guilty of a criminal 
conspiracy although they did not know they were doing an illegal act.
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R. v. Porter, supra. Contracts to iudvnmify bail are contrary to public 
|toliey and are not enforceable. R. v. Porter 11010] 1 K.B. 369.

Grounds for granting boil]—Reference is to lie had to the following 
considerations:—1. Tb« nature of the accusation : R. v. Baronet, 1 E. k 
B. 1; R. v. Butler, la Cox’s C.C. 530. 2. The nature of the evidence in 
support of the accusation: He Robinson, 23 L.J.Q.B. Li HO; K. v. McCor
mack, 17 Ir. C.L.R. 411. 3. The severity of the punishment which con
viction will entail : R. v. Gottfried son, 10 Can. Cr. Cas. 239 ; lit Robinson, 
supra. The character or Indiaviour of the accused is said to In* irrele
vant. 4. Whether the sureties are indc|»endent or are illegally imleiu 
mtied by the accused : R. v. Butler, 8 L.R. Irish 39, 14 Cox C.C. 530 ; 
ll«'i nui it x. .Ivurlmvr. |f QlVl» Ml| l< f. NiI» |Ht«I I KM W| 
K. v. Ureig, 23 Can. Cr. Cas. 352, 350 (Hash.).

The propriety of admitting to bail for indictable offences which were 
formerly classed as felonies should lie determined with reference to the 
accused |ierson's opportunities for escape, and to the probability of his 
appearing for trial. R. v. Fortier, 13 Que. K.B. 251, 6 Can. Cr. Cas. 
191 ; et parte Maguire, 7 L.C.H. 59 (<^ue. I ; R. v. McNamara, 18 B.C.R. 
125. To determine this |mint it is proper to consider the nature of the 
offence charged and its punishment, the strength of the evidence against 
the accused, his character, means and standing. Where a serious doubt 
exists as to his guilt the application for bail should lie granted. If, on 
the evidence, it stands indifferent whether he is guilty or innocent, the 
rule generally is to admit him to bail ; but if his guilt is lieyond dispute 
the general rule is not to grant the application for bail unless the oppor 
tunities to eeca|ie do not appear to be possible and it is consequently 
almost certain that he will appear for trial. R. v. Fortier, supra.

The fact that the application for liail is not op|tosed either by the 
Attorney-General or the private prosecutor may also lie taken into 
account by the court or judge. R. v. Fortier, 13 <jue. K.B. 251, It Can. 
Cr. Caa. 191.

Where there is danger that accused persons, committed for trial, may 
pur|K>aely allow their liail to be forfeited with the view of avoiding 
scandal, the court, on an application to admit them to bail, should require 
the bail to lie of a substantial amount. R. v. Htewart ( 19INI), ti Man. It 
257, 4 Can. Cr. Caa. 131.

Where a prisoner committed for trial on a charge of manslaughter 
would ordinarily lie admitted to liail, liail will not lie refused because 
the Crown prosecutor swears to a belief that he can prove the offence 
to have lieen murder. R. v. Hpicer (1901), 5 Can. Cr. Cas. 229.

It is for the court to exercise a sound discretion, and if satisfied that 
not withstanding the ordering of hail the prisoners are, in view of all 
the circumstances, likely to be forthcoming at the proper time to answer 
the charge, bail may lie ordeml. R. v. Keeler (1877), 7 P.R. 117, 120 
(Ont.); R. v. Wood. 9 If. L.R. 71; R. v. Gallagher, 7 Ir. C.L. 19; R 
v. McCartie, 11 Ir. C.L. 188.
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If the offence be not very serious and the depositions disclose no 
more than slender grounds of suspicion, bail may be allowed. R. v.

The court should not, on an application for bail, weigh and decide 
the question of credibility of witnesses. K. v. Keeler (1877), 7 P.R. 
117, 123 (Ont.).

Bail nut usual in murder cases]—In cases of murder, and the more 
so after a preliminary investigation by a judicial officer, an investiga 
tion which ought to be thorough, and at which the accused person has 
the right to give any such relevant evidence as he chooses, and after a 
commitment for trial as the result of that investigation—and still more 
so in eases in which a true bill has lieen found also—the rule is that 
the accused person should not be admitted to Irnil, the temptation to 
esca|>e from a trial in such a vase being too great to leave much, if any, 
great hope that bail to any amount would overcome it. But there well 
may be some exceptions to that rule, including the statutory one con
tained in the Habeas Corpus Act. See Regina v. Bowen (1840), 9 ('. 
A P. 566; R. v. Itae (1914), 32 0.1**. 89, 23 Can. Cr. Can. 866; 31 
Car. II, eh. 2, sec. 6; H. v. Gentile (1613) 24 Can. Cr. Cas. 342 (B.C.) ; 
re Bartlemey, 1 E. à B. 8; R. v. Guttredge, 9 C. & P. 228; R. v. Green 
acre, 8 C. & P. 594; R. v. Chapman, 8 C. & P. 558; ex parte Cot- 
riveau, 6 L.C.R. 249 (Qm.); R. v. Keeler, 7 P.R. 117 (Ont.); R. v. 
Murphy, 2 N.8.R. 158; R. v. Mullady, 4 P.R. 314 (Ont.) ; R. ▼. Ooady, 
Morris' Newfoundland Decisions 58; MeCraw v. The King (1907) 16 
Que. K.B. 505, 13 Can. Cr. Cas. 337; R. v. Fitegerald, 1 U.C.M. (O.H.) 
300 (Ont.); R. v. Higgins, 4 U.C.R. (0.8.) 83 (Ont.); R. v. Blythe 
(1909) 19 O.L.R. 386; R. v. Monvoison, 20 Man. R. 568; ex parte Huot. 
8 Que. L.R. 28; ex parte Maguire, 7 L.C.R. 59 (Que.).

Under the Italiens Corpus Act, 31 Car. 11, clt. 2, sec. 7, the Crown 
is not obliged to proceed with the trial at the first assize after the com 
mitmeiit. If the prisoner held for a felony petitions in open court at 
the first sittings to have his trial proceeded with, the drown must indict 
him at that sittings or he will he admitted to tail. But the duty of tin* 
Crown is said to be fulfilled if the vase is traversed to the next sittings 
of oyer and terminer, and the Crown must then lie ready to proceed with 
the trial at that the second sittings of a competent court following the 
commitment. R. v. Keeler, 7 P.R. 117 (Ont.); R. v. Bowen, 9 C. k P. 
509; R. v. Mullady, 4 P.R. 314 (Ont.); R. v. Rae (1914), 32 O.L.R. 
89, 23 Can. Cr. Cas. 266.

rractiee on bail orders]—The order for bail should not leave the 
question of the sufficiency of the sureties solely to the Crown officer 
without reserving the determination of their sufficiency to the judge 
himself, or to a justice of the peace, in case of disagreement on that 
question. R. v. Greig (1914) 23 Can. Cr. Cas. 352, 30 W.L.R. 280 
(Mask.).

If an order has been made by a county judge for bail, but heenuse
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of nome irregularity in the warrant of deliverance the accused waa re
arrested, the judge may make another order de novo n-en if he could 
not amend the first order. H. v. Greig (1914) 23 Can. Cr. Cas. 352, 
30 W.L.R. 286 (Sadi.).

The form of order may In* that, u|ioii the defendant entering into 
a recognisance before the committing justice of the peace, the defendant 
himself in an amount fixed, and two sufficient sureties in amounts also 
fixed, to the satisfaction of the justice, the defendant tie admitted to 
hail to appear for trial at the next court of competent jurisdiction to 
answer the charge stated in the warrant of commitment or any other 
charge which may then lie preferred against him in resjiect of the 
depositions on the preliminary enquiry.

An order for hail on an ap|»eal by reserved case may fix the amount 
of bail and delegate to a justice of the peace the ascertainment of the 
sufficiency of '.be sureties and the taking of the recognizance itself. R. 
v. Johnston, 16 Can. Cr. Cas. 296.

Even after conviction affirmed by the Court of Appeal, bail may lie 
granted pending a further appeal to the Supreme Court of Canada if 
such further appeal lies. R. v. Brunet (1917) 27 Que. K.B. 224.

It has been held that a superior court has jurisdiction to rescind 
on order made for bail on proof being made that fictitious bail had lieon 
put in. R. v. Mason, 5 P.R. 125 (Ont.).

Order upon application for ball.
701. Upon application for hail as aforesaid to any such 

court or judge the same order concerning the prisoner being 
hailed or continued in custody, shall lx* made as if the prisoner 
was brought up upon a habeas corpus.

Oripin]—Her. 604, Code of 1892; R.8.C. 1886, ch. 174, secs. 93,94,95.
Bail an habeas corpus where warrant of arrest is from another 

province]—On habeas corpus the Supreme Court of Alberta has juris
diction to admit to bail one arrested on a criminal charge laid in 
another province, though the arrest be legal, and to make the condition 
of the recognizance that the prisoner shall surrender himself to the 
proper officer in the province in which the charge is pending against 
him, the superior courts of the several provinces being, in criminal 
matters, auxiliary to each other. R. v. Hughes (1914) .6 W.W.R. 1120. 
lier Beck, J.

Warrant of deliverance.
702. Whenever any justice or justices admit ht hail any 

person who is then in any prison charged with the offence for 
which lie is so admitted to hail, such justice or justices shall 
send to or caused to lie lodged with the keeper of such prison.
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h warrant nf deliverance uinli-r bis or Ihi-ir hands and mal», 
n-quiring lin- said keeper to discharge tin- ja-rsou mi admitti-d 
to liai! if lu- is di-taini-il for no otlu-r offence, and n|ain such 
warrant of deliverauii- being delivered to or hulgiil with such 
kec|s-r. In- sliall fortliwitli ola-y thi- satni-.

Origin]—Hoc. «05, Code of 1K!I2; R.8.C. lMXll, ah. 174, ser. N4.

Warrant fer Ilia arrant of |iamoa ballad a heel le ahi-ened.
703 Whenever a person i-hargod with any offence lias lax-n 

liailad in manner aforesaid, it shall la- lawful for any justice, if 
la- secs lit, u|kiii the applieation of the surety or of either of 
the sureties of such |s-rson and ii|miii inforniation being made 
in writing and on oath by such sun-ty, or hv some |a-rson on 
his la-half, that I here is reason to believe that the person so 
liai led is alsiut to abscond for the purpose of evading justice, 
to issue his warrant for the arrest of the person so hailed, and 
afterwards, u|mn lining satisfied that the ends of justice would 
otherwise Is- defeated, to commit such person when so arrested 
to gaol until his trial or until he pnaluees another sufficient 
surety or other sufficient sureties, as the ease may la-, in like 
manner as la-fore.

Origin] -Set. «06, Code of 1X82
Appliootion hp nurrlirn lu rendu uri'nnrd to pool]—Nee also sees.

visa 1083.

Ilelher) of aerased la kee|ier under warrant of rowmltiwenl.
704 The constable or any of the constables, or other person 

to whom any warrant of commitment authorized by this or any 
other Act or law is directed, shall convey the ai-eused person 
then-in named or deserilied to the gaol or other prison mentioned 
in such warrant, and then- deliver him. together with the warrant, 
to the keeper of such gaol or prison, who shall thereupon give 
the constable or other person delivering the prisoner into his 
custody, a receipt for the prisoner, setting forth the state and 
i-ondition of tlie prisoner when delivered into his custody.

Î. Such n-ii-ipt sliall he in form .10,
Origin] -See. «07, Code of 1892; R.H.C. 1886, oh. 174, aer. 85.
irurrunf of roinniilnirol]—Code see. «90; Code form 22.
Form of gonlrr'n rrcript fa thr mnnhihlr for thr prinonrr]—Code 

form ,10, following see. 1152.
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Interpretation.

705 In this l'art, un Ion* tiw context otherwise require*,—
(«) ‘territorial division ’ means district, txninty, union of 

counties, township, city, town, parish or other 
judicial division or place :

(li) ‘ the court’ in the sections of this I'art relating to 
justices staling or signing caws means and includes 
any su|>crior court of criminal jurisdiction for the 
province in which the priavedings in res|act of 
which the case is sought to he stated are carried on : 

(<•) 1 district * or * county ’ includes any territorial or judi
cial division or place in and for which then1 is such 
judge, justiir. justice's court, officer or prison a* is 
mentioned in the it;

(if ) ' common gaol * or ‘ prison " for the pur|iose of this 
l'art means any place other than a |s nitentiary in 
which persons charged with offences are u-uallv 
kept and detained in custody ;

(r) ‘ clerk of the ja-ace ’ includes the pro|*w officer of the 
court having jurisdiction in ap|*ul under this Part 
and. in the province of Saskatchewan or Alherta 
and in the Northwest Territories, means the clerk 
of the Supreme Court of the judicial district withii 
which conviction under this Part takes place or an 
order is made.

Origin] Hers. 83» smt 900, Code of 18P2; R.fl.C. 188A, eh. 178, sec 
2; R.fl.C. 18811, eh. ISO, sec. 102.

Sub-ere. (h)—" Thr ceilrI " ; “ superior court of criminel jurindic 
ties”]—Code see, 2, nub-see. (35).
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“Summary Convictions Act ”]—A reference in any statute of Can 
ada to the " Summary Convictions Act” is to be construed as a refer 
once to Part XV of the Code. See R.8.C. 1X06, ch. 1, sec. 29.

" Magistrate ”]—In every Act of the Parliament of Canada in which 
the word ” magistrate ” is used, it means a justice of the peace, unies* 
the context otherwise requires. R.8.C. 1906, ch. 1, sec. 34, sub-sec. (15). 
But it has a special meaning under the Summary Trials clauses (Part 
XVI); Code sec. 771.

Paragraph (c)—'• District * or “ county ”]—In conjunction with sub- 
sec. (r) supra, may lie read the definition in sec. 2 (10).

Yukon Territory]—As to gaols and lockups in the Yukon, see the 
Yukon Act, R.8.C., ch. 63, secs. 84 and 88.

Prohibition against summary conviction proceedings—Question of 
jurisdiction]—Prohibition will not lie unless there is a luck of juriadic 
tkm in the judicial officer or court dealing with the proceedings sought 
to lie prohibited. R. v. Phillips. 11 Can. Cr. Cas. 89, 11 O.L.R. 478.

It is undoubted law that the rule for jurisdiction is that nothing 
shall lie intended to be out of the jurisdiction of a superior court but 
that which specially apjiears to lie so, and on the contrary, nothing 
shall be intended to lie within the jurisdiction of an inferior court but 
that which is so expressly alleged : Peacock v. Bell (1667) 1 Wms. 
Raund. 73, approved of in Oosset v. Howard (1846) 10 Q.B. 411, at 
pp. 453-4 ; Camosun Co. v. Caret son (1914) 7 W.W.R. 219 (B.C.) ; R. v. 
Taylor (1913) 5 W.W.R. 1105, 26 W.L.R. 652, 22 Can. Cr. Cas. 234; 
Falkingham v. Victorian Ry. Comrs., [1900] A.C. 452.

Where the defect of jurisdiction is clear on the face of the proceed 
ings, there is a right to prohibition. R. v. Jack, (1915) 49 N.S.R. 238. 
24 Can. Cr. Cas. 385; Farquharson v. Morgan [1894] 1 Q.B. 552, 63 
LJ.Q.B. 474; Clarke v. Knowles. 87 LJ.K.B. 189

It is quite proper to prohibit an appeal or other proceeding of an 
inferior court where the applicant establishes a defect of jurisdiction. 
The course open to a defendant where the court is without jurisdiction 
is two-fold. He may, on that ground apply to this court for a prohibi
tion before the case comes on in the inferior court, or he may go before 
the inferior court either actively or by awaiting its decisions. The rule 
is clearly laic down in Mayor of London v. Cox, L.R. 2 H.L. 239, that 
where want of jurisdiction is apparent upon the face of the proceedings, 
prohibition goes at any time after service of the process, i.e., as soon 
as the jurisdiction of the inferior court is asserted. It does not matter 
what the originating proceeding is; as soon as it is filed the proceedings 
are begun, and if the want of jurisdiction appears on the face of them, 
any person may apply to restrain the court from further proceeding. 
Re Buchanan ( 1913) 22 Can. Cr. Cas. 199, at 204, 26 W.L.R. 447; Brazill 
v. Johns, 24 Ont. R. 209; re Holman and Rea, 4 O.W.N. 434, 21 Can. Cr 
Cas. 11, 23 O.W.R 428; R. v. Sparks < 1913) 23 W.L.R. 613, 18 BC R
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116, 21 Can. Cr. Cas. 164; It. v. Hpeed, 20 Man. K. 33; 17 Can. Cr.
Cas. 24.

Forcing ou a trial almost immediately after the service of the sum 
mons in a summary matter Iwfore a justice despite an application by 
defendant for an adjournment may lie a ground for prohibition where 
the proceeding was contrary to natural justice. K. v. KM, 10 Ont. K 
727; and see Trimble v. Miller, 22 Ont. R. 500; Ooold v. Hope, 20 A.R. 
347 ; R. v. Smith, L.R. 10, Q.B. 604 ; Martin v. Maekonaehie, 3 Q.RI). 
739. And so may tie the adjournment of the hearing for longer than 
the statutory period. Donohue v. Recorder’s Court of Queliec City, 18 
Can. Cr. Cas. 182.

If there were a gross abuse of the authority of a magistrate by 
compelling the attendance of the accused at a place extraordinarily far 
from his home and the place where the offence was alleged to have 
lieen committed and where all the witnesses resided, while a competent 
and impartial justice was available near the place of the alleged offence, 
a superior court would have power to intervene and prevent the abuse 
of the process of the inferior court on the ground that the defendant 
was prejudiced in his right to make his “ full answer and defence.” 
R. v. Tally, 7 W.W.R. 1178, at 1180 (Alta.) ; Code sec. 715. That ground 
goes to the jurisdiction of the magistrate. R. v. Tally, supra; R. v. 
Farrell, 15 O.L.B. 100.

When an irregular adjournment of the hearing of a complaint under 
the Summary Convictions clauses of the Code is made, the jurisdiction 
of the magistrate is ousted, he liecomes funrtmi officio, and prohibition 
will lie to restrain him from dealing further with the case. Pare v. The 
Recorder of Montreal, 27 Que. 8.C. 424, 10 Can. Cr. Cas. 295.

Prohibition lies against the exercise of judicial acts without juris 
diction. R. v. Coursoy, 27 Ont. R. 181 ; Rr Cummings and Cnrleton, 20 
Ont. R. 1; Re Chapman and London, 19 Ont. R. 33; R. v. Davison 
11913] 2 Irish R. 342; rr parte Demmings, 37 N.R.R. 586; Kearney v. 
Desnovert, 10 Que. K.B. 436.

Where the jurisdiction of magistrates is purely statutory, it is open 
to collateral attack by evidence dehorn the proceedings, whether or not 
such proceedings purport to show jurisdiction. Rex v. Taylor. (1913) 
5 W.W.R. 1105, 22 Can. Cr. Cas. 234, 26 W.L.R. 652. Per Deck, J.

Prohibition may be granted to a court of sessions in respect of its 
assumption of jurisdiction to set aside a summary conviction in an 
appeal to it which had not been perfected by proof of statutory mpiis 
ilea. Re Meyers and Wonnaeott, 23 V.C.Q.Î1. 611.

Prohibition will lie granted against a magistrate who proceeds to 
try a charge in rvajieet of which he has no jurisdiction : R. v. F.nton. 
2 Can. Cr. Cas. 252, 31 Ont. R. 276 ; or from enforcing a summary con 
vlet ion where the justice w as disipialitied by interest through mendier 
ship in an association which would lienefit by the fines. Daigneault v. 
F.meron, 6 Can. Cr. Cas. 534, 20 <>ue. H C. 310.
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Although tin* authority of county justices of the pence is con lined 
to the limit* of the county for which they are named, it doe* not new»* 
aarily extend to all place»* within the county, if there Ik* any district 
therein which | Harnesses a separate and exclusive jurisdiction; and if con 
current jurisdiction is to Ik* exercised by tbe county justices in such 
separate jurisdiction the commission should so state in express words 
such as the phrase “as well within lilierties as without/' R. v. Cody. 
(1914) 48 N.8R. 255. 25 Can. Cr. Cas. 211. 18 D.L.R 773. Paley on 
Convictions, 7th ed., 34.

A justice of the peace is sufficiently designated as such in the record 
of proceedings if he is designated therein ns stipendiary magistrate for 
the county and, as such, is an erojfieio justice of the peace by virtue 
of a provincial statute; Ex parte Heriesky, 41 N.B.R. 475, 21 Can. Cr. 
Cas. 140, 12 K.L.R. 387; but aliter if a justice dcscrilted himself as a 
justice of the peace in a non-existent district. Zimmerman v. Bur wash. 
29 Que. H.C. 250.

A justice for a judicial district is sufficiently deserilied as the justice 
for the county, the limits of which are the same as the judicial district. 
Horgius v. Bouchard, 20 Que. K.B. 242 ; appeal «plashed. Horgin* v. 
Bouchard, 55 H.C.R. 324.

Prohibition has ls*eii granted to restrain a county court from an 
illegal assumption of certiorari jurisdiction over a summary conviction. 
R. v. O'Neil, 20 N.H.R. 530.

Prohibition will not lie to correct an illegal or wrong judgment, nor 
if the defect can lie remedied in due course of law. Klliotl v. Biette. 
21 O R. 596; Regina v. Murdock. 27 A R. 443.

It is not a means of ap|K*al but applies only to keep the inferior 
court within its jurisdictional limits. Hudson's Bay Co. v. Joanette, 23 
Can. H.C.R. 415; Bar of Montreal v. Honan, 8 Que. Q.B. 26; Beauprt v. 
Desnovers, Il Que. H.C. 541 ; R. v. Cunerty, 26 Ont. R. 51.

Where the want of jurisdiction does not ap|s»ar on the face of the 
proceedings, but is dependent upon some circumstance which was not 
brought to the justice’s notice, the applicant's failure in the latter 
respect may lie a ground for refusing him a writ of prohibition. Hher- 
wood v. Cline, 17 Ont. R. 30; Broad v. Perkins, 21 Q.B.I). 533. Reason* 
which merely show that the |K*titioner for a writ of prohibition max 
have a good ground of defence to the charge made against him in the 
proceedings iK'fore the magistrate, are insufficient to justify the issue 
of a writ of prohibition. Beaudry v. Lafontaine, 17 Que. H.C. 396. 
The magistrate cannot give himself jurisdiction by misconstruing a 
statute, but otherwise an erroneous interpretation he places tifion it 
is not reviewable by prohibition. Long Point Co. v. Anderson, IM A.R. 
(Ont.), 401 ; Hr Dyer and Kxans, 30 Ont. R. 637; r# McLeod and Amiro; 
27 O.L.R. 232. 25 Can. Cr. Cas. 230; re Nigurdson, (1915) 25 Man. R 
832. 9 W.W.R. 940.

Effect of other mdnfuatt runetlfi\ When» the objection to the juris-
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diction appear* upon the face of the proceeding*, prohibition lice even 
•fter judgment nit hough there i* nil alternative remedy by motion to 
eet aside the judgment. Cmminr v. Uaretson (1914) 7 W.W.R. 219, 
(B.C.); Parqua ha rson v. Morgan 11894] 1 Q.B. 552; Thompson v. Hay, 
20 A.R .17» (Ont ).

In a proper cane and for a pro|ier excenw of jurisdiction the Baparlor 
Court of Quebec may, in virtue of article* SO and 1003 of the Code of 
Civil Procedure. i**ue a writ of prohibition. But. a* article 50, C.I*. 
(Que.), nay*, this control munt lie exereined in the manner and form 
provided by law. It doe* not mean that the Hujieiior Court of Quebec 
which is a civil tribunal without criminal jurisdiction, ha* a right by 
its writ of prohibition to displace, or interfere in a criminal case with 
the procedure or remedies provided for the case by the Federal Login 
lature, which ha* exclusive jurisdiction in criminal law and procedure. 
R. v. Amyot, 11 Can. Cr. Cas. 2.12 (Que.).

In Audet A Doyoa, 10 Que. L.I. 21, McCord, .1., delivering the 
judgment of the majority of the court, said: “Prohibition is an 
extraordinary remedy and should not lie employed where the party has 
a complete remedy in some other and more ordinary form." And see 
Lalibertt A Fortin. 2 Que Q.B. 573; Breton v. Landry, 13 Que. H.C. 31.

Prohibition will not lie granted while an ap|ieal from the decision 
attacked is (lending. Hr Rochon, 31 Ont. R. 122.

Prohibition will not lie to determine the statu* of a d# facta judicial 
• •(fleer, but proceeding* may la* taken in #/mo warranto. Kr parte Oaysor 
A Greene. 9 Can. Cr. Cas. 240.

Prohibition is not to issue to an officer of the court applied to, for 
hi* official act* may lie controlled by court order. Hr Crouse, ( 1913) 47 
N.H.e. 04, 12 K.L.R. 410, 21 Can. Cr. Ca*. 231.

It is not the proper procedure by which to raise the question of the 
vilidity of the service of n warrant on a Sunday. Hr McGillivray, 13 
Can. Cr. Cas. 113.

An information for assault was laid lief ore 8., justice of the peace 
for A. county. After summons issued nn order niai of prohibition was 
served on him at the instance of the defendant and no further proceed 
ing» were taken liefore him. B.. another justice for the county, having 
lieen requested by 8. to hear the charge, took another information and 
issued a summons. On the return of the summons the defendant's 
attorney, who was clerk of the peace, advised B. that he had no juris 
diction, and B. thereupon refused to proceed. An information was then 
laid liefore R., another justice of the peace for A. county who was 
requested by 8. to act after B. hnd declined to proceed. An order triai 
of prohibition having been granted against R. and it ap|ienring that tin- 
three justices had concurrent jurisdiction, it was held that ns 8. and B. 
were not bona fMr proceeding in the matter, there was no ground for 
interfering with R. Kr partr Peek ( No. 2), 39 N.B.R. 274, 1(1 Can. 
Cr. Cas. 49.
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Grounds for prohibition to be stated]—The grounds for the pro 
lii hit ion should be set forth in the rule nisi or notice of motion as the 
ease may lie. R. v. Kensington, [1914] 1$ K.B. 429, 83 L.J.K.B. 1439.

No interim order in prohibition]—The court has no power, pending 
an application for prohibition, 4o make an interim order staying the 
proceedings in the inferior court as to which the prohibition is sought. 
Myron v. McCabe, 4 P.R. 171 (Ont.) ; re Holman and Rea (No. 2), 21 
Can. Cr. Cas. 11, 4 O.W.N. 434, 23 O.W.R. 428.

Where prohibition will be adjourned to correct error]—Where nn 
inferior court has made an order which is wrong, but which it may easily 
set right, a prohibition motion may be enlarged to give it an oppor
tunity to correct the mistake, and, on its being corrected, the motion 
will be dismissed. R. v. Hamlink, 19 Can. Cr. Cas. 493.

The court hearing a prohibition motion has a discretion to refuse 
tin adjournment for the purpose of cross-examination upon an affidavit, 
where the adjournment would be against justice. He Buchanan, 22 Can. 
Cr. Cas. 200, 26 W.L.R. 447.

Rules of court governing prohibition practice] Rules of Court passed 
under sec. 576 will apply to all proceedings relating to any criminal 
prosecution.

But it has been held in Manitoba that prohibition against a magis
trate from hearing a criminal charge on the ground of his disqualifies 
lion through bias, is itself a civil and not a criminal proceeding, and 
is subject to the practice laid down by provincial law. R. v. Suck Sin, 
20 Man. R. 720, 18 Can. Cr. Cas. 266.

Taking objection at hearing on ground of disqualification]—When a 
case is heard before a court of summary jurisdiction the defendant or 
his solicitor must take objection to the presence on the bench of any 
justice who is alleged to have an interest in the subject-matter of the 
case, if he is aware of the existence of such interest, before the merits 
of the same are gone into. R. v. Byles, 23 Cox C.C. 314, 108 L.T. 270: 
R. v. Biggar, < x parte McEwan, (1906) 37 N.B.R. 372; Wakefield v. 
West Riding Ry. 35 L.J.M.C. 69, L.R. 1 Q.B. 84; R. v. Brown, 16 Ont. 
R. 41. If the defendant or his solicitor, fails to take such objection 
and is afterwards convicted, he cannot then come to the Superior Court 
and obtain a writ of certiorari to quash the conviction on the ground 
that one of the justices had an interest in the matter which was before 
the court of summary jurisdiction. Rex v. Byles, Ex parte Hollidge, 
23 Cox C.C. 314; 108 L.T. 270.

Disqualification of magistrate from interest bias or relationship]— 
Disqualification is made out if the circumstances show a reasonable 
apprehension that the justice may be biased. R. v. Wood roof, 20 Can. 
Cr. Cas. 17; R. v. Huggins [1895] 1 Q.B. 563; ex parte Peck (No. 1), 
15 Can. Cr. Cas. 133 (N.B.) ; ex parte Peck (No. 2), 16 Can. Cr. Cas. 
51 (N.B.).
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A magistrate is disqualified on the ground of bias from trying n 

«•mho if he has himself prosecuted the same defendant before another 
magistrate for an offence of the same character, if the certiorari pro
ceedings upon the conviction which he then obtained are still pending 
and undisposed of in a Superior Court. Ex parte Daigle, R. v. Charest, 
18 Can. Cr. Cas. 211, 37 N.B.R. 492.

Uncontradicted affidavits filed on a motion to quash a summary con
viction under a liquor law that the magistrate had stated he would 
convict any parties charged with selling liquor whether the evidence 
proved it or not, if he believed them to be guilty, shows a disqualifying 
bias on the part of the magistrate, and the conviction on a liquor-selling 
charge will Ik* quashed. R. v. Rand (1913) 22 Can. Cr. Cas. 147, 15 
D.L.R. 69, 13 E.L.R. 450 (N.S.).

Signing a petition against the granting of a liquor license to the 
accused, does not disqualify the magistrate from subsequently trying 
the accused for an offence under the liquor license law. Ex parte Van 
Ruskirk, R. v. Davis, 13 Can. Cr. Cas. 234, 38 N.B.R. 335.

Pending action as ground of bias, where magistrate an opposite 
party]—

The court refused to quash a conviction on the ground of bias of 
the presiding justice by reason of an action pending against him where 
it appeared that the action was commenced and declaration and plea 
filed more than eight years before the conviction ; that the action was 
by the husband (since deceased) of the accused against the justice, 
and arose out of a trespass committed under a search warrant issued 
by the justice for the examination of the husband’s premises for liquor 
alleged to have been unlawfully stored ; that no further proceedings 
had been taken, but it was stated in an affidavit of the accused read 
on the argument that it was not her husband’s intention as she believed, 
and it was and is not her intention to allow the suit to abate. R. v. Kay ; 
Ex parte MeCleave, 38 N.B.R. 504, 14 Can. Cr. Cas. 18.

Incompatible office or position held by magistrate]—
The fact that the police magistrate of the city of Moncton was a 

member of the Board of Police Commissioners for that city as estab
lished by 7 Edw. Vil (N.B.), c. 97, was held not to disqualify him 
from hearing an information laid by a police officer who was appointed 
by such board. R. v. Kay; ex parte Wilson, 39 N.B.R. 124, 15 Can. Cr. 
Cas. 264 ; R. v. Suck Sin, 18 Can. Cr. Cas. 266; ex parte Wilson, 15 Can. 
Cr. Cas. 264 ; cx parte Horsman, 15 Can. Cr. Cas. 281.

The circumstance that in imposing a fine for a violation of the 
Canada Temperance Act the public fund from which the magistrate’s 
fees are paid is thereby increased, will ordinarily be too remote an 
interest to disqualify him from entertaining a complaint for a violation 
of the Act. R. v. Holyoke, ex parte McIntyre, 21 Can. Cr. Cas. 422, 
13 D.L.R. 225, 13 E.L.R. 210; ex parte McCoy, 33 N.B.R. 605; etr parte 
Gorman, 34 N.B.R. 397, 4 Can. Cr. Cas. 305 ; ex parte Driscoll, 27 N.B.R. 
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216. But it will be otherwise if it be shown that he is specially assigned 
to take trio Is of prosecutions under that Act. R. v. Wood roof, 20 Can. 
Ci. Cas. 17.

It has been held (but quaere) that a justice is not disqualified from 
trying a charge under a liquor statute in one judicial district although 
he is an inspector under that statute in another judicial district. Ex
porte Michaud, 4 Can. Cr. Cas. 56V.

A justice of the peace who accepts the offices of clerk of the peace 
and clerk of the county court is not disqualified from trying an offence 
charged under the Liquor License Act on the ground that the offices are 
incompatible. R. v. Plant ; ex parte Morneault, 37 N.B.R. 500.

The magistrate trying a case under a liquor license law was held not 
disqualified because of his lieing a ratepayer in the district. Ex parti 
Hebert, 4 Can. Cr. Cas. 153, 34 N.B.R. 455; ex parte Gorman, 4 Can. Cr. 
Cas. 305 (N.B.) ; R. v. Fleming, 27 Ont. R. 122; R. v. Hart, 2 B.C.R. 
264; ex parte McCoy, 1 Can. Cr. Cas. 410; R. v. Ruck Hin, 18 Can. 
Cr. Cas. 266.

A justice of the peace is not disqualified by the fact that he and 
the counsel for the prosecution are partners in the business of attorneys 
provided they have no joint interest in the fees earned by the counsel 
for the prosecution or in any fees payable to the justice on the trial 
of the information. Neither is it a ground of disqualification that the 
justice was appointed and paid by the town council at whose instance 
the complaint was made and the prosecution carried on h salary being 
a fixed sum, not dependent on the amount of fines collected. R. v. 
Grimmer, rr Macdonald (1886), 25 N.B.R. 424.

Indirect intercut in prosecution ; class interests]—
Every person having a personal interest in any litigation, or having 

a direct or indirect motive for desiring a particular decision to la* come 
to, should abstain from putting himself in such a position as that uncon
sciously to himself a bias adverse to the due administration of justice 
might take possession of his mind. R. v. Justices of Great Yarmouth 
(1881), L.R. S Q.B.D. 525; R. v. Fanant, 2ü Q.B.D. 58; R. v. Chapman 
(1882), 1 Ont. R. 582; R. v. Eli, 13 A.R. 526 (Ont.).

A magistrate who is engaged in the same kind of business as a trader 
prosecuted under it transient traders' license law is thereby disqualified 
from adjudicating upon the charge. R. v. Ix>eson (1901), 5 Can. Cr. 
Cas. 184 (Ont..).

Defendant was convicted of a breach of a by-law in selling land by 
auction without license; two of the four convicting justices were licensed 
auctioneers for the county and persisted in sitting after objection taken 
on account of interest, though the case might have been disposed of by 
one justice. It was held that they were indirectly interested in the 
result of the case, in so far as it was to their interest either to limit 
the number of persons acting as auctioneers in the towrn, or to confine
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the Im.iiie.» of selling luii.l. liv Huetimi to pereonl holding, as they did, 
auctioneer's licenses, and the conviction waft quashed with costs against 
the two justices. R. v. Chapman (1882), 1 Ont. R. 582.

The magistrate must not unite in his own person the functions of 
judge and prosecutor. Mon son's Case, 11894] 1 Q.B. 750.

If a prosecution l»e brought for the benefit of a small class of privi
leged persons, of whom the magistrate is one, the conviction will be 
quashed on the ground of the pecuniary interest of the justice. R. v. 
Huggins, [1895] 1 Q.B. 503; Daignault v. Emerson, 20 Que. 8.C. 310; 
R. v. Leeson, 5 Cun. Cr. Cas. 184. But if the ordinary members of the 
society or association on whose behalf the prosecution is brought have 
no control over or responsibility for any prosecution brought by the 
society, the fact that the magistrate is one of the ordinary memliers 
will not suffice to disqualify him. Allinson v. General Council, r 18B41 
1 Q.B. 750. Ho where a prosecution was brought at the instance of the 
Incorporated Law Society, and a conviction obtained for falsely pre
tending to lie a solicitor, but no part of the fine was payable to the 
society, it was held that the fact of one of the magistrates being a 
member of the society furnished no reasonable ground for supposing 
that he was biased, nor did it constitute him a party on whose behalf 
the prosecution was taken or give him a pecuniary interest therein, 
although the society was under the liability of having an order for 
costs made against, it. R. v. Burton, 11897] 2 Q.B. 4(18; R. v. Mayor 
of Deal, 45 L.T. 439; R. v. Handaley, H Q.1U). 483.

The justice of the peace l>efore whom the information was laid, and 
who issued the summons was alleged to 1m* interested; but the hearing 
took place before, and the adjudication and conviction were made by 
another justice whose qualification was not attacked, while the defendant 
pleaded to the charge and raised no objection to the validity of the 
proceedings until the application for a eertimari; it was held that the 
conviction could not be impugned. (R. v. Gibbon, <i Q.B.I). 1(18, dis
tinguished); R. v. 8-tone (1892), 23 Ont. R. 4(1.

When the magistrate's position would be a good ground of challenge 
to a juror for favour, he is disqualified to act. Ex parte Wallace, 27 
N.B.R. 174; Ex parte Jones, 27 N.B.R. 552; Ex parte Hannah Gallagher 

IBM), i Oaa. Cr. Cm. ISS, SI K.B B 118
It is sufficient to show that the magistrate might have been influ

enced, and it need not appear that he was in fact, influenced. R. v. 
Mi Hedge, 4 Q.B.!). 332; R. v. Gaisford, 118921 1 Q.B. 383; Tender v. 
Desnoyers, 12 Que. 8.C. 35.

A magistrate is disqualified from trying an information for an 
offence punishable on summary conviction where there is a bona fide 
action pending against him brought by the husband of the aceused for 
alleged malicious conduct ns a judicial officer and for assault. Ex parte 
Hannah Gallagher (1898), 4 Can. Cr. Cas. 486, 34 N.B.R. 413.
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If the uctiun against the justice is not bona fide hut a mere sham to 
attempt to disqualify him, its pendency will not operate as a disquali
fication. Ibid. ; Ex parte Hcrilmer, 32 N.B.R. 175.

The disqualification of a justice arising from an action landing 
against him ceases when he has recovered judgmenl, though an execution 
lias issued which is unsatisfied. Ex parte Ryan (1894), 4 Can. Cr. Cas. 
4K5 (N.H.).

With the exception of where a magistrate acts upon view of an 
offence, he should not ho a promoter of the prosecution, or be interested 
personally in the matter he is called on magisterially to investigate. It 
is contrary to natural justice that the judge should lie interested in 
securing the conviction of the accused, or lie influenced by any bias 
other than that produced by 4he evidence on the mind of one un predis
posed by any kind of interest to have his judgment so warped as to 
prevent his giving an impartial decision. If such an interest exists, the 
magistrate is disqualified from acting judicially, be the interest never 
so small. The court cannot weigh the interest or estimate its force. 
R v Hproule (1887), 14 Ont. R. 375, 381.

The mere fact of a magistrate being a druggist, and in that capacity 
filling medical prescriptions containing small quantities of liquor, would 
not constitute a disqualifying interest in a prosecution for unlawfully 
selling intoxicating liquor. R. v. Richardson (1891), 20 Ont. R. 514.

The connection of the magistrate with a society, which supplied 
funds part of which were used to make the purchase upon which the 
prosecution of illegal sale of liquor was based, liecause of his being 
an honorary member of the society but not entitled to take any part in 
its affairs, is not a ground of disqualification. R. v. Herrell (1898). 1 
Cnn. Cr. Cas. 510, 12 Man. R. 16.

Where a conviction is set aside on the ground of disqualification of 
the magistrate costs are not generally given against him. R. v. Meyer, 
1 Q.H.D. 173; but they may be if he has been guilty of some gross 
impropriety in the exercise of his summary jurisdiction. R. v. Good all. 
L.R. 9 Q.B, 557, per Cockburn, C.J. ; R. v. Klemp (1885), 10 Ont. It. 
146, 158.

Mere possibility of bias not enough to disqualify]—
Though any pecuniary interest, however small, in the subject matter 

disqualifies a justice from acting in a judicial inquiry, the mere possi
bility of bias in favour of one of the parties does not ipso facto avoid 
the justice's decision; in order to have that effect the bias must Is* 
shown at least to be real. If a justice has such an interest as might 
give him a real bias in the matter, he should not only take no part in 
the decision, which would render it void, but should entirely withdraw 
during the whole case. R. v. Myers, 1 Q.B.I). 173; R. v. Rand, L.R. 1 
Q.B. 230; 35 L.J.M.C. 157; R. v. Sunderland justices, [1901] 2 K.B. 
667 : 7" h d .K It. 646, m.
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If the mere fact of existing litigation is relied on as the disqualifie» 
tion of a presiding justice on the ground of bias, the litigation must 
l»e real I v pending. Service of a notice of action not followed by an 
action is not sufficient. Bex v. Byron, 87 N.R.R. 383 ; R. v. Kay ; Ex 
parte Gallagher, 38 N.B.R. 498, 14 Can. Cr. Cas. 38; R. v. Batson ( 1906)
1 K.L.K. 364.

The court will inquire into the circumstances and ascertain whether 
an action brought by the applicant against the justice reasonably leads 
to the inference of bias. Ex parte Scribner, 32 N.B.R. 175.

Calling one of the magistrates as a witness will not alone disqualify 
him. R. v. Sproule, 14 Ont. R. 375.

Relationship to prosecutor may disqualify magistrate]—

The justice is disqualified if his son is the prosecutor and would 
be entitled in the event, of a fine living imposed to a share of the fine. 
R. v. Longford, 15 Ont. R. 59.

It was held in Er parte Wallace, 27 N.B.R. 174, that a justice was 
disqualified from hearing a ease against his daughter-in-law after the 
death of her husband, the death of the husband not having affected the 
relationship lietween the justice and his son's widow. In Ex parte .1 ones, 
27 N.B.R. 552, the conviction was quashed where the grandfather of 
the justice was a brother of the defendant's great grandfather, follow
ing the common law principle that judicial officers should not act if re
lated within the ninth degree of consanguinity. The reason usually 
given for this rule is that such relationship may reasonably create a 
bias in favour of the party with whom the relationship exists. But 
Bonington, J., in Er parte McEwon, 12 Can. Cr. Cas. 97, said that per
haps that is too limited a reason.

But the magistrate is not disqualified because he and the prosecutor 
are married to sisters. R. v. Major, 29 N.8.R. 273.

Where one of the magistrates trying several connected charges of 
assault was married to a first cousin of one of the complainants, and the 
other complainants were acting as servants of the related complainant 
in the matter in which the assault arose, all the convictions were set 
aside on the ground of affinity. Campbell v. McIntosh (1872), 1 P.R.Ï. 
Rep. 423.

Application of Part.

Applies within authority of Parliament to nil eases of summary 
conviction.- To nil cases where an order can he made 
summarily.

706. Subject to anv special provision otherwise enacted with 
respect to such offence, act or matter, this Part shall apply to,— 

(a) every case in which any |H‘rson commits, or is suspected 
of having committed, any offence or act over which 
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[§7Wj Chimin al Cow*: (Part XV)

(he Parliament of Canada Ims legislative authority 
«ml for whirh such pernio is liable, on suraraan 
conviction, to imprisonment, fine, jienalty or othc 
punishment ;

(b) every case in which a complaint is made to any justice 
in relation to any matter over which the Parliament 
of Canada has legislative authority, and with respect 
to which such justice has authority by law to make 
any order for the payment of money or otherwise.

Origin}— Her. K40, Code of 1892; R.8.C. 1886. eh. 178, see. 1.
“ Subject to any provision "]—Whenever by the same clause of a 

statute an offence is declared and a special mode of prosecution for 
such offence is provided, that mode is presumed to l>e exclusive. So a 
theft of growing trees of a value of less than $25 from farm woodland 
is not an indictable offence, but a matter of summary conviction under 
Code sec. .174, except for a third offence, as thereby provided. R. v. 
Beauvais, 7 Can. Cr. Cas. 494.

Legislative authority]— The procedure of Part XV will apply “ sub
ject to any special provision otherwise enacted,” where the Parliament 
of Canada has legislative authority. Ho an appeal from a summary 
conviction under the Lord’s Day Act in force in Nova Heotia prior to 
Confederation and remaining un repealed is controlled by the provisions 
of Part XV and not by the Provincial Summary Convictions Act as the 
subject of Sunday Observance is a part of the criminal law. R. v. 
Bellefontaine, (1914) 22 Can. Cr. Cas. 140 ; Attorney-General v. Hamil
ton By. Co. (1903) 7 Can. Cr. Cas. 331, [19031 A.C. 524; Ouimet v. 
Batin, 20 Can. Cr. Cas. 458, 46 S.C.R. 502; R v. Laity, 21 Can. Cr.
« nr, is mjOM ms

Sub-sec. (b)—'* Authority to make any order for the payment of 
money or otherwise ”]—The Indian Act, R.S.C., eh. 81, makes provision 
for the seizure of trees cut without authority on Indian lands or on a 
reserve. Any officer or agent acting under the superintendent general 
of Indian affairs may make the seizure in the name of the Crown, and 
the power of seizure includes the wood or other products of the trees. 
Any judge of any superior, county or district court, or any stipendiary 
magistrate, police magistrate or Indian agent, is authorized by sec. 85 
of that Act to try and determine such seizures in a summary way under 
the provisions of Part XV of the Criminal Code.

Animal Contagious Diseases Act]—Offences under this statute, R.8.C., 
cli. 75, are by sec. 48 thereof to lie prosecuted before any two justices 
of the peace or any magistrate having the power of two justices 
of the peace. This is an example under the first sub-sec. of sec. 797 
of a direction by the Act or law upon which the information is framed 
that two justices must hear the case.
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Canada Temperance Act]—Hw R.8.C. 1906, eh. 15- ; statut on 11*08 
Canada, ch. 71; 1910 Canada, eh. 58; 1914 Canada, eh. 53 ; 1916 Canada,

Dairy Industry Act, 1914, Caw.]--Special enactments are made by 
this statute as to summary prosecutions for offences such as the sale of 
deteriorated or diluted milk to a milk bottling establishment or to 
manufacturers of dairy products. The same Act deals with the offences 
of making and selling butter substitutes, oleomargarine, butterine, etc., 
and of re-manufacturing butter to produce “ process butter,” or “ reno
vated butter," and the sale of " skimmed milk cheese.” 4-5 Geo. V, 
(Can.), ch. 7.

Department of Railways and Canals]—By the Department of Rail
ways and Canals Act, R.R.C., ch. 35, sec. 29, all pecuniary penalties 
imposed thereunder or by any regulation made under the authority of 
that Act shall be recoverable with costs before any justice of the peace 
for the district, county, or place in which the offence was committed, 
under Part XV of the Criminal Code, and if sufficient distress cannot 
lie found, and such penalty is not forthwith paid, such justice may, 
by warrant under his hand and seal, cause the person offending to lie 
imprisoned for such term as such justice directs, not exceeding thirty 
days, unless such penalty and costs are sooner paid.

Electric Light Inspection Act]—See the special provisions regulating 
procedure in offences against this statute in R.R.C., ch. 88, secs. 37 
and 38.

Fisheries Act, 1914, Canada]—Except in so far as in the Fisheries 
Act is otherwise specially provided, all penalties and forfeitures in
curred under it are enforceable under Part XV of the Criminal Code.

Fish Inspection Act, Canada]—Penalties under this Act, 4-5 Geo. V, 
ch. 45, effective from May 1, 1915, are enforceable by sec. 29 thereof 
on summary conviction under Part XV of the Criminal Code.

Gold and Silver Marking Act]—Offences are punishable on summary 
conviction and minimum penalties provided, Can. Btat. 1913, ch. 19; 
Owl sn,t. ISIS, 4 IS) ISIS, «Il l'::.

Immigration Act Regulations]—These regulations are enforceable by 
summary conviction. See Orders-in-Council of 5 May, 1913 and 10 May, 
1913, printed with 1914 Canada Statutes ( page 52 of Orders).

Indian Reserve Regulations]—Part XV of the Criminal Code applies 
to proceedings for the imposition of punishment under regulations made 
by Indian chiefs in reference to the control of Indian reserves under 
sec. 98 of the Indian Act, R.S.C., ch. 81.

Inland Revenue Act]—See R.R.C. 1906, ch. 51, and amending Acts; 
R. v. Young [1917] 3 W.W.R. 1066, 24 B.C.R. 482.

Inspection and Sale Act, Canada]—For offences punishable on sum
mary conviction under the Inspection and Sale Act (Can.), see R.R.C. 
1906, ch. 85, and amending Act, 4-5 Geo. V, ch. 36, in force January 1, 
1915.
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Intoxicating Liquors Art, Con.]—Offences are punishable on sum 
mai y conviction. 6-7 (loo. V, Can., ch. 16, sec. 3; 7-S Geo. V, Can., 
ch. 30.

A prosecution for any offence under this Act may Is* brought and 
carried on and a conviction had in the city, town or other place from 
which any intoxicating liquor is unlawfully sent, shipped, taken or 
carried as aforesaid. 7-8 Geo. V, Can., sec. 2, adding secs. 4a, 4b, 4c 
and 4d to the principal Act.

Migratory Birds Convention Act]—Offences are punishable on sum 
mary conviction, Can. St at., 1917, eh. 18, sec. 12; Convention with U.8.A., 
December 7, 1916, for the protection of migratory birds in Canada 
and the United States.

Montreal Pilots Court]—This court has the jurisdiction and powers 
of a stipendiary or police magistrate for offences under Part VI of the 
Shipping Act, R.8.C., 1906, ch. 113, punishable by summary proceedings 
of Part XV of the Code. See sec. 528 of the Shipping Act. Penalties 
imposed under Part VI of the Shipping Act may be prosecuted sum
marily before a stipendiary magistrate, police magistrate or two justices 
of the peace, or by civil action. See sec. 560 of the Shipping Act.

North-West Territories]—Unless otherwise therein specially provided 
proceedings for enforcing any Territorial Ordinance to the North-West 
Territories by the fine, penalty or imprisonment, may be brought sum
marily lief ore the justice of the peace under the provisions of Part 
XV of the Criminal Code.

Shipping Act]—Part XV of the Code is to apply to and govern 
summary proceedings under the Shipping Act, R.8.C. 1906, ch. 113.

Timber Culling in Ontario and Quebec]—As to summary proceedings 
under Part XV of the Code, see the Cullers Act, R.S.C., ch. 84, sec. 54.

Tobacco Restraint Act]— The Statute 7-8 Edw. VII, Can., ch. 73, 
provides for the enforcement by summary conviction of its provisions 
against the use of tobacco by juveniles and for the regulation of the 
use of automatic vending machines so that they may not be used by 
children under sixteen to procure tobacco products.

War Charities Act, 1917]—Summary conviction procedure applies, 
but proceedings, except for offences against sec. 9 (protection of badges), 
are not to be instituted except with the consent of the Secretary of 
State of Canada or the Minister assigned to exercise powers under the 
Act.

War Revenue Act, 1915]—This affects the sale of drug preparations 
and provides for stamps being affixed to the packages, etc. 5 Geo. V, 
Can., ch. 8; Patenaude v. Dubé, 26 Que. K.B. 431; Minister of Inland 
Revenue v. Nairn, 11 O.W.N. 422, 28 Can. Cr. Cas. 1; Et hier v. Min
ister of Inland Revenue, 27 Can. Or. Cas. 12 (Que.).

Water Meters Inspection Act]—Penalties are recoverable under this 
statute on summary conviction before one justice of the peace if the
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penalty lines not exceed tnenly dollars, and lieture two justices of tin* 
peace if the penalty does exceed twenty dollars, li.N.V., eh. 89, see. 33,

Weight» and Measure» Act]—Subject to the proviaiona of the 
Weighta and Measures Act, R.K.C., eh. 53, Ft. XV of the Code applies 
to all prosecutions for penalties thereunder.

White Phusphoru» Matches Act, Canada]—Penalties under this Act, 
4-5 Geo. V (Can.), eh. 13, are recoverable on summary conviction. Sec. 
5 prohibits the sale or use of matches made with white phosphorus.

Jurisdiction.
Hearing to be by one or more justices. May be by one justice 

unless special Art protides otherwise,

707 Kvery complaint Mini information shall lm heard, tried, 
determined and adjudged by one justice or two or more justices 
as directed hv the Act or law u|k>ii which the complaint or 
information is framed or hv any other Act or law in that behalf.

2. If there is no such direction in any Act or law then the 
complaint or information may he heard, tried, determined and 
adjudged by any one justiee for the territorial division where 
the matter of the complaint or information arose : Provided that 
every one who aids, aliets, counsels or procures the commission 
of any offence punishable on summary conviction, may be pro
ceeded against and convicted either in the territorial division 
or place where the principal offender may be convicted, or in 
that in which the offence of aiding, abetting, counselling or 
procuring was committed.

Origin]—Hec. 842, Code of 1892; R.8.C. 1886, ch. 178, sec. 4.
Every complaint and information]—'The words “ every complaint or 

information " mean a complaint or information under the summary 
convictions clauses. U. v. Edwards (1898), 2 Can. Cr. Cas. 96, 100 
(Ont.).

Mandamus to justiee to hear and determine]—In cases where a 
magistrate lias authority to hear and determine a matter, but refuses 
to do so to the frustration of justice, the court has jurisdiction in the 
exercise of its mandatory authority to direct him to hear and determine. 
But white the ease is under consideration by him the court will not 
issue a mandamus to control his conduct of the case, or to prescrits- 
to him the evidence which lie shall receive or reject as the case may be. 
It. v. Carden (1879), 5 Q.I1.1). 1, 5; R. v. Connolly (1891), 22 Ont. R. 
220, 226; R. v. Case, 7 Can. Cr. Cas. 204; and see Wong Tun, 10 W.W.R. 
15; R. v. Fields 11917] 1 W.W.R. 149 (Alta.); Colli son v. Kokatt 
(1918), 8 W.W.R. 561, 32 W.L.R. 245.
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Where an applicant seeks.relief by way of prerogative order of manda 
mus the proceedings should he styled in the name of the sovereign ex rela
tione the applicant against the respondent ; in such a case the applicant 
must have a legal right to the performance of some duty of a public, and 
not merely of u private, character, and there must he no other effective 
lawful method of enforcing his rights. Frankel v. Winnipeg, 3 W.W.R. 
40f>, 23 Man. H. 29*»; Hutchings v. Canada National 11917) 2 W.W.R. 
41; and see sec. 57*1 and notes to same.

“Heard, tried, determined and adjudged " \ Where two stices are 
required by the special Act, both must attend tu give ,ju mut; it is 
not enough for one to attend and read a conviction signed * both. R. v. 
Haines, ex parte McCorqiiindalc (1908), .19 N.B.R. 49 But acts pre 
liminary to the hearing and subsequent to the ad.judi , may be done 
by one justice. Code sec. 708.

If, on the hearing, counsel for the complainant and for the accused 
agree that judgment may bo served without fixing a date for same, other 
than that the decision shall be given within one week, and shall be 
notified to the respective solicitors, and the magistrate acquiesces in 
and conforms to such arrangement, he does not thereby lose jurisdiction, 
and a conviction made within the week should not be set aside. R. v. 
McKenzie, 44 N.H.R. 474, 17 Can. Cr. Cas. 372.

It is not competent for magistrates, where an information charges 
an offence which they have no jurisdiction to try summarily, to convert 
the charge into one which they have jurisdiction to try summarily, and 
to so try it on the original information. R. v. Dungey, 5 Can. Cr. Cas. 
38, 2 O.L.R. 223.

" By one justice or two or more justices as directed,” etc.]—Apart 
from any statutory provision a charge need not be laid or dealt with 
bv the nearest justice. R. v. Tally, (1915) 7 W.W.R. 1178.

Where two justices are specified in the special Act, they may ask 
another or others to sit with them and take part in the trial. Such 
statutes are construed as providing a minimum number of justices and 
not as interfering with a recognized practice to call in other justices. 
Mo also where a single justice may try the case as he may where there 
is no direction to the contrary, it is held that he may call in other 
justices to sit with him and assist in the adjudication, and a conviction 
made and signed by them all is valid. R. v. Leconte, 11 O.L.R. 418.

When an accused person is summoned to appear before a justice of 
the peace having jurisdiction to conduct the proceedings, other justices 
of the peace are not entitled to be associated with the summoning 
justice, except at the latter's request. R. v. McRae (1897), 2 Can. Cr. 
Cas. 49, 28 O.R. 5(19.

A summary conviction by the magistrate who summoned the accused 
and heard the charge will be supported, although three other magistrates 
attended the hearing and purported to dismiss the charge, if the latter

942



Hull MAm Convictions

magistrates sat without the request or consent of the summoning magis
trate. K. v. McRae, supra.

Under various statutes of special application certain officials have 
the powers of two justices as regarde prosecutions under the special 
statute affecting his line of duty, for instance the Indian Act.

Nummary conviction Indore two justices of the peace, with a penalty 
of from $00.00 to $1,000.00, is provided under the Immigration Act, 
It.H.C., eh. 93, see. 45, for false representation to induce or deter immi
gration into Canada.

A parish court commissioner appointed under the laws of New Bruns
wick with the power of two justices of the peace is authorised to try 
prosecutions under the Canada Temperance Act and is a “magistrate" 
under eec. 151 thereof, which confers jurisdiction on magistrates having 
the power of two justices. Ex p. Monahan, 17 Can. Cr. Cas. 53, sub 
nom. R. v. Alexander, Ex parte Monahan, 39 N.lt.R. 430.

Judicial acts of magistrate hi nut be done within territorial jurisdic
tion]—A justice of the peace cannot exercise his judicial functions out 
side the limits of his territorial jurisdiction. R. v. Hughes, 17 N.8.R. 
194.

“ Territorial division where the matter of the complaint or informa
tion arose'']—These word* in the second sub-sec. of sec. 707 apply to 
fix the venue if there is no direction to the contrary contained in the 
statute which declares the offence or in some other law applicable to 
the ease; see R. v. Dowling, 17 Ont. R. 698. An example of a more 
extended jurisdiction is contained in the Animal Contagious Diseases 
Act, R.H.C. (1906), eh. 75, under see. 47, of which it is directed that 
offences against that Act or against official regulations made thereunder 
way la* prosecuted or tried either in the place in which such offence was 
committed or in any place in which the person charged happens to be.

A summary conviction for an offence in the magisterial district is 
not supported by evidence which designates the locality of the offence 
by a name which applies to a section of country extending partly within 
the limits of the magisterial district and partly outside of such'limits; 
it will not be presumed that the portion of the designated locality 
within the magistrate's jurisdiction was intended. It. v. Oberlander 
(1910) 16 Can. Cr. Cas. 245, 15 B.C.K. 134.

The creation by statute of a new judicial district gives to the officers 
of the new district exclusive jurisdiction, and there is not concurrent 
jurisdiction remaining in judicial officers of the former territory from 
part of which the new district was formed. It. v. Harrington (1910). 
17 Can. Cr. Cas. 62, 16 O.W.R. 169.

Provincial justices bound by duties imposed by federal law]—The 
decision in re Vancini, 34 B.C.R. 621, must he accepted as affirming the 
principle that the Dominion Parliament can, in matters within its 
sphere, impose judicial duties upon any subjects of the Dominion.
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whether they be oflicials of provincial courts, otlier officials or private 
citizens. B. v. Le Hell (1909 ) 39 N.B.B. 468, 475.

A federal law may confer trial jurisdiction upon justices in respect 
of offences under federal authority, although the justices are appointed 
by the province and not by the Dominion. B. v. Wipper, 34 N.H.B. 
302; re Vancini, 34 8.C.B. 621.

Magistrate with power of two justices]—See Code secs. 2 (18) and 
004. .Sub-section (2) of sec. 18 declares that a “ justice" means a 
justice of the peace, and also a police magistrate, a stipendiary magis 
trute, and any person *' having the power or authority " of two or more 
justices of the peace. And by sec. 604 under the heading of “ powers 
general of certain officials " (Part Xll), police magistrates and district 
magistrates (inter alui) and every magistrate ‘‘authorized by the law 
of the province in which he acts to perform acts usually required to be 
done by two or more justices," may do alone whatever is authorized by 
the Code to bo done by any two or more justices.

A stipendiary magistrate is none the less a justice of the peace 
l#ocaiise he receives a stipend, nor is he any the less a justice because 
the policy of the legislature has been to give him the powers of two 
justices in order to facilitate the transaction by him of the business 
which would otherwise fall on the other justices. B. v. McFadden (1885),

The fact that a man is a police magistrate does not debar him from 
calling in another justice of the peace to sit with him in a case where 
two justices or a magistrate with powers of two justices are required ; 
and there is nothing to oust the general jurisdiction of justices in the 
fact that a stipendiary magistrate has been appointed for the district, 
if his authority is not specifically made exclusive. B. v. Irwin, 16 
O L i fc. IS4.

Where a magistrate with the powers of two justices is presiding and 
another justice sits with him, but withdraws from taking any part in 
the decision on their differing in opinion, the conviction by the stipen
diary atone will he authorized if he might legally have conducted the 
hearing alone. H. v. Thomas, ex parte O'Hare (1914] 1 K.B. 32, 23 
Pox C.C. 687.

Substitute justices empowered for emergencies]—Where justices 
make a summary conviction which they have jurisdiction to make only 
if acting at the request of the police magistrate, or in vase of his 
absence or illness, the conviction should properly show on its face the 
fact on which their jurisdiction depends. B. v. Ackers (No. 3), 16 Can. 
Cr. Cas. 222, 21 O.L.R. 187; R. v. Duering, 2 O.L.R. 593, 5 Can. Cr. Cas. 
135. But the defect may not be fatal. Code secs. 1120, 1124, B. v. 
Ackers, 21 O.L.R. 187; B. v. Tally (1915), 7 W.W.B. 1178, 23 Can. Cr. 
Cas. 449 (Alta.); R. v. McGregor, 26 Ont. B. 115, 2 Can. Cr. Cas. 410; 
li. v. Perrin, 16 Ont. R. 446.
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A deputy stipendiary in Nova Scotia appointed by a town council 
under R.8.N.8., eh. 71, sec. 115, has jurisdiction only in the event of the 
stipendiary’s absence from town or of incapacity, through illness, in
terest, or otherwise, of the stipendiary. R. v. Morris, 16 Can. Cr. Cas. 
1 (N.8.).

The city of Moncton Incorporation Act, 53 Viet. (N.B.), ch. 60, 
sec. 65, provided that a sitting magistrate may act for the police magis
trate of the city of Moncton when he is temporarily absent or ill, or “ is 
any way disqualified by being a witness, or from relationship or other
wise.” It was held that a conviction by a sitting magistrate stating 
that he was acting for the police magistrate, “ he being disqualified," 
and not alleging the grounds of disqualification, was sufficient on its 
face. R. v. Steeves; Ex parte Gallagher, 39 N.B.R. 4, 15 Can. Cr. Cas. 239.

A statute authorizing another magistrate to act in the place of a 
police magistrate in the latter's “absence” is to be construed as con
ferring jurisdiction in a case in which the police magistrate was unable 
to preside because his attendance was required before another tribunal 
and asked the other magistrate to sit for him, and this notwithstanding 
the presence of the police magistrate in the courtroom during a part of 
the proceedings. Ex parte Cormier (1909) 17 Can. Cr. Cas. 179 (N.B.) ; 
Brunet v. The King (1918) 57 8.C.R. 83, 30 Can. Cr. Cas. 16.

In Cormier’s case an affidavit of the police magistrate was read, 
giving his reasons for being absent and saying that in consequence of 
his enforced absence from the court he asked the sitting magistrate to 
attend to the business of the court. The absence intended by the Act, 
53 Viet. (N.B.), ch. 60, sec. 65, is not actual absence from the juris
diction or even from the place of trial, but it includes inability to 
attend to the business of the court, through his necessary attendance 
at an official enquiry under a commission.

Absence may mean absence from the bench, not necessarily absence 
from the court or jurisdiction. Brunet v. The King, 57 8.C.R. 83; 
liryne v. Arnold, 24 N.B.lt. 161 at p. 164; Reg. v. Perkin, 7 Q.B. 165; 
and see ex parte Gallagher, 39 N.B.R. 4; Reg. v. McDonald, 5 Can. 
Cr. Cas. 97. It is an ambiguous term; Brunet, v. The King, supra; 
and in some cases may, and in others may not, import prior presence. 
Brunet v. The King, supra; Asbury v. Ellis (1893] A.C. 339, 345; 
Buchanan v. Rucker, 9 East 192.

Where the statute confers powers on the substitute magistrate in case 
of the other's “ absence or inability to act,” the word absence should 
be construed as meaning something different from "inability to act”; 
and as connoting phygical non-presence from whatever cause. Brunet 
v. The King, (1918) 57 8.C.R. 83. 30 Can. Cr. Cas. 16. 24; see 5 Geo. 
V (Que.), ch. 52, sec. 3, R.8. Que., art. 3262 (a).

Where a magistrate refrains from trying a case on the ground of 
personal objection on the part of a relative of the accused, he may be
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taken to have iuferentially consented and requested the magistrate, who 
did actually try the ease, to no do. R. v. Tally ^1915) 7 W.W.R. 1178.

Magistrates appointed with exclusive jurisdiction]—The appointment 
of a county police magistrate does not necessarily supersede a like 
previous appointment of another person, but both will have jurisdiction 
unless the latter appointment is expressed to lie in the place and stead 
of the former. K. v. Spellman (1906) 12 (.’an. Cr. ('as. 99, lit O.L.K. 
4.'i; and see R. v. Holmes, 12 Cun. Vr. Cas. 235, H O.L.R. 124 ; Hunt, 
qui tain, v. Shaver, 22 A.R. (Out.) 202; Robert son v. Freeman, 22
V. C.Q.B. 298; Smyth v. Latham, 9 Bing. 692.

De facto justices]—A conviction made by a de facto justice of the 
peace who, in good faith, exercises his function, will not Ik* set aside 
although he has not complied with all the formalities relative to his 
qualification. Hogle v. Rockwell, 20 Que. 8.C. 309.

As to dc facto officers generally, see O’Neil v. Attorney-General, 
(1896) 26 H.C.R. 122, 1 Can. Cr. Cas. 303; Handheld v. College of 
Physicians, 45 Que. S.C. 140.

Exclusive jurisdiction of first justice taking up the case]—It is a 
principle of law that where magistrates duly authorized act in any 
matter within their jurisdiction, their doing so excludes the jurisdiction 
oi* all other justices; and the acts of other justices, except in conjunc
tion with the first, are void. Glen on Summary Jurisdiction (6th ed., 
1887,, page 32.

By statute eh. 5 of 1907 (Alta.), s. 9, amending the Act respecting 
police magistrates and justices of the peace (Alta, i, it is enacted that : 
“ Jurisdiction in any particular case shall exclusively attach in the first 
justice of the peace or where more than one justice is required the 
first justices to the required number duly authorized who has or have 
possession and cognizance of the fact: Provided that at the request 
of any such justice or at the unanimous request of any such justices 
where more than one justice is required any other justice or justices 
may take part in any case.”

8. 9, s-s. (5) of ch. 13, 1906 (Alta.), declares that “It shall not lie 
necessary for the police magistrate or justice who acts before or after 
the hearing to be the police magistrate or justice or one of the justices 
by whom the case is to be heard and determined.”

Under the Alberta statutes it has been held that where a police 
magistrate requests another magistrate to take an information, and 
intimates that he will take sole charge of the rest of the case, the 
acquiescence of the magistrate is equivalent to a counter request that 
the police magistrate will take charge of the hearing. R. v. Cruik- 
shanks (1914), 6 W.W.R. 524, 23 Can. Cr. Cas. 23, 7 Alta. L.R. 92, 27
W. L.R. 759.

Presence of accused and jurisdiction over offence]—
In Reg. t. Hughes, 4 Q.B.D. 614, 48 LJ.M.C. 151, a warrant was 

issued informally and without oath; the defendant havitig no knowledge
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of the defect, made no objection to the hearing of the charge. After 
being twice argued in the court for Crown cases reserved, it was decided 
that where a charge is made in the presence of the accused, who is then 
and there called to answer it, it is immaterial, so far as the jurisdiction 
of the justices to hear that charge is concerned, whether the accused is 
Iwfore them voluntarily or otherwise, or on a legal or illegal process. 
Later, Lord Coleridge, C. J., in commenting on the authorities cited for 
the above proposition, says in Dixon v. Wells, 125 Q.B.D. 241», 255, 59 
L.J.M.C. Ilf»: “ First, in all the cases to which our attention has been 
culled, there was no protest made by the person who appeared, and the 
courts said, applying a well-known rule of law expounded centuries ago, 
that faults of procedure may generally be waived by the persons affected 
by them. They are mere irregularities, and if one who may insist on 
them waives them, submits to the judge and takes his trial, it is after 
wards too late for him to question the jurisdiction which he might have 
questioned at the time. . . . Although the fact of his protest ought 
to be a complete answer to the assumed jurisdiction, 1 cannot disguise 
from myself the fact that from the language of many of the judges 
in Keg. v. Hughes, 4 (j.B.D. 614—although perhaps not necessary for 
the decision of the case—and the judgments of Erie, C.J., and Black 
burn, J., in Beg. v. Shaw, 34 L.J.M.C. 169, they seem to assume that 
if the two conditions precedent of the presence of the accused ami juris
diction over the offence were fulfilled, his protest would be of no avail. 
It would have been easy to say that a protest would have made a 
difference; but 1 find no such qualification in Reg. v. Hughes, although 
something like that is said in one of the cases."

It in pointed out in re Paul (No. 2) (1912), 2 W.W.R. 927, that 
the effectiveness of a protest is recognized both in Dixon v. Wells, 
supra, and in Pearks v. Richardson 11902] 1 K.B. 91, 71 L.J.K.B. 18.

Even if the defendant had not by entering upon a full defence 
waived the irregularity in the summons and his right to an adjourn
ment (sec. 724), the refusal of an adjournment would not go to the 
jurisdiction; R. v. Le Bell, ex parle Farris (1910), 39 N.B.R. 468, 473; 
unless under circumstances which made it a denial of the right to make 
defence and contrary to natural justice. R. v. Irwing, 18 O.L.R. 320, 
14 Can. Cr. Cas. 489.

R. v. Hughes, supra, was applied in R. v. Hanley (1917), 41 O.L.R. 
177, 30 Can. Cr. Cas. 63, to a prosecution under a provincial law, it 
being held that it was unnecessary because of the law laid down in R. 
v. Hughes, to consider an objection raised to a summary conviction 
under the Ontario Temperance Act, 6 Geo. V, Ont., ch. 50, sec. 41, on 
the ground of the accused having been wrongfully arrested without 
warrant.

See also ex parte Giberson, 34 N.B.R. 538; R. v. Hurst, 7 W.W.R. 
994, 23 Can. Cr. Cas. 389; re Paul (No. 1), (1912) 2 W.W.R. 892.
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Commisswners of Dominion policéJ—The Dominion Police Act, R.H.C. 

1 906, ch. 92, authorizes the appointment under federal authority ol 
commissioners of police for any district territory or province, but pro
vides that every such commissioner ahull be subject, except aa the Act 
provides otherwise;, to the law of the particular province or territory 
respecting police magistrates and the office of justice of the peace. 
B.H.C. 1906, ch. 92, sec. it. Each commissioner is to perform such duties 
as the Governor in Council may assign, and keep minutes of every pro
veeding had before him. Sec. 5.

Every such commissioner of police shall, for the purpose of carrying out
the criminal laws and other lawn of Canada only, have and exercise, with
in the limits of his jurisdiction: («) All the powers and authority, rights 
and privileges by law appertaining to justices of the jieace generally ; 
(h) within any province, all the powers and authority, rights and 
privileges by law npppertaining to police magistrates of cities in tlu- 
same province ; (c) in any of the territories or districts of Canada, all 
the powers and authority, rights and privileges by law appertaining to 
stipendiary magistrates in the same district or territory. R.H.C. 1906, 
ch. 92, sec. 3.

The authority so conferred has been held to be within the legislative 
{lowers of Parliament. Ex parte Le Hell, 16 Can. Cr. Cas. 363, 39 
N.B.lt. 468; re Vancini, 8 Can. Cr. Cas. 228, 34 8.C.R. 621.

Juvenile courts]—Where juvenile courts have been established under 
the Juvenile Delinquents Act, Can., 1908, ch. 40, as amended by 1912, 
ch. 30, and 1914, ch. 39, its provisions will control as to trials of chil
dren under sixteen years of age.

Nova Scotia magistrates]—Two justices of the peace appointed for 
the entire county and holding a session at the police office established 
in an incorporated town within the county under the Towns Incor
poration Act, N.H., have concurrent jurisdiction with the stipendiary 
magistrate of the town to try a charge of selling intoxicating liquor in 
contravention of the Nova Beotia Temperance Act, 1910. ft. v. Coady, 
23 Can. Cr. Cas. 484; R. v. Giovanetti, 5 Can. Cr. Cas. 157, 34 N.8.R. 
505.

Ontario police magistrates]—Under the Police Magistrates Act, Ont., 
conferring power on the Lieutenant-Governor in Council to appoint police 
magistrates, the effective act of appointment is the Order-in-Council. 
and police magistrates so appointed have jurisdiction to net as such 
before their commissions are issued. R. v. Reedy, 18 O.L.R. 1, 14 Can. 
Cr. Cas. 256. A police magistrate for a town correctly descrilies himself 
as making the conviction as police magistrate, although, in making it, he 
was acting in his capacity as cx-ofpcio justice of the peace for tin- 
district or county in which the town was situate. R. v. Reedy, 18 O.L.R. 
1, 14 Can. Cr. Cas. 256.

A police magistrate can only sit as such within the limits of tin- 
territory for which he is appointed. When sitting elsewhere in the
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county, by virtue of his ex-officio status as a justice of the peace under 
the Police Magistrates Act (Ont.) he may exercise the powers of two or 
more justices of the peace, though not then sitting as police magistrate. 
When sitting elsewhere than in the city or town for which he is police 
magistrate, though not divested of his individuality as a police magis
trate, and, in fact, exercising jurisdiction because he is a police magis
trate, and therefore ex-officio a justice of the peace for the county 
his powers and jurisdiction are merely those of two or more justices of 
the peace; and what two or more justices of the peace are not authorized 
to do he may not do. If a police magistrate for a city ur town were 
empowered to sit as and to exercise the functions and jurisdiction of a 
police magistrate throughout the entire county in which such city or 
town is situate, though his commission should purport to appoint him 
police magistrate for the city and town only, it would in fact make 
him police magistrate for the county and every part of it. This is not 
the effect of the statutory extension of his jurisdiction as a justice 
of the peace. R. v. Holmes, 14 O.L.R. 124, 12 Can. Cr. Cas. 235 at 239; 
Regina v. Gully (1891), 21 O.R. 219; R. v. Riley, 12 P.R. 98, 104; R. v. 
McLean, 3 Can. Cr. Cas. 323; Hunt v. Shaver, 22 A.R. 202 ; R. v. Duering, 
2 O.L.B. 593, 5 Can. Cr. Cas. 135.

Quebec magistrate*]—Special powers are conferred by sec. 604 on 
certain judges and magistrates, including judges of the sessions courts 
at Montreal and Quebec, to do alone whatever is authorized by the Code 
to be done by any two or more justices.

In the absence of a special enactment, the Court of King’s Bench 
in Quebec has no concurrent jurisdiction to try offences punishable on 
summary conviction. R. v. Beauvais, 28 Que., 8.C. 498, 7 Can. Cr. Cas. 
*4.

Jurisdiction over corporations]—Proceedings under Part XV may be 
taken against a corporation. Code sec. 720a (8-9 Edw. VII, Can., ch. 
9, sec. 2); Interpretation Act, R.H.C. 1906, ch. 1; R. v. Toronto Ry. 
Co. (1898) 26 A.R. 491 (Ont.); R. v. Dominion Coal Co., 41 N.8.R. 
149. A decision contra in ex parte Woodstock Electric Light Co., 34 
N.B.R. 467, is superseded by the new sec. 720a.

One justice may do all acts before and after hearing.— Justices must 
be present together when acting.

708. Any one justice may receive the information or com
plaint, and grant a summons or warrant thereon, ami issue his 
summons or warrant to compel the attendance of anv witnesses 
for either party, and do all other acts and matters necessary 
preliminary to the hearing, even if by the statute in that behalf 
it is provided that the information or complaint shall he heard 
and determined by two or mon* justices.
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2. After h vase has been liear<l and determined one justice 
may issue all warrants of distress or commitment thereon.

3. Jt shall not be necessary for the justice who acts before or 
after the hearing to l)e the justice or one of the justices by whom 
the case is to Ik* or has been heard and determined.

4. If it is required by any Act or law that an information 
or complaint shall Ik* heard and determined by two or more 
justices, or that a conviction or order shall be made by two or 
more justices, such justu-es shall Ik* present and acting together 
during the whole of the hearing and determination of the case.

Origin]—Bee. 842, Code of 1892.
“ Justice ”]—See definition in sec. 2 (18).
•Sub-sec. 3—Jurisdiction before and after hearing]—This enactment 

lists reference to cases in which there is both a hearing and a deter
mination of the information or complaint; and has no reference to pre
liminary enquiries for indictable offences, the procedure governing which 
is to be found in Part XIV. Re Holman and Rea (No. 2), 27 O.L.R. 
432, 23 O.W.R. 428, 4 O.W.N. 434, 21 Can. Cr. Cas. 11, reversing re 
Holman and Rea (No. 1), 4 O.W.N. 207, 21 Can. Cr. Cas. 7.

Under sub-sec (3) it is not necessary that the justice who took the 
information should also try the charge when the proceedings are under 
Part XV of the Code. The statutory form of summons is one requiring 
the accused to attend before the justice issuing the same “or before 
such other justice or justices of the peace for the same county as shall 
then be there." Code form 5. The other justice must, however, have 
the necessary jurisdiction to act in respect of the particular case, and 
it is not unusual to find restrictions in that respect enacted by the pro
vincial legislature under whose authority the appointments of justices, 
as well as of police magistrates, are made. Ho where jurisdiction is by 
a provincial law to attach exclusively to the first justice taking cog
nizance of the case, but at his request another justice may take part, an 
implied request is sufficient. R. v. Tally, 7 W.W.R. 1178 (Alta.) ; R. 
v. Cruikshanks, fi W.W.R. 524 (Alta.); Alta. stat. 1907, ch. 5, sec. 9.

Where special Art requires two justices for trial]—When two justices 
are required, both justices should attend on the delivery of judgment ; a 
conviction signed by both during the adjournment and read by one of 
them in the other’s absence on the day to which adjournment had been 
made is irregular. R. v. Haines, cr parte McCorquindale, 39 N.R.R. 
•49, 15 Can. Cr. Cas. 187. But sec. 708 enables the justice before whom 
the information was laid to adjourn the hearing of a summary convic
tion matter, although he would not alone have jurisdiction to try the 
ease. R. v. Miller, 15 Can. Cr. Cas. 98, 19 O.L.R. 125; R. v. Graves 
(No. 2), 111 Can. Cr. Cas. 345.
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One justice may receive the information, although two required for 
trial under special Act}—The form of thin enactment d<*es not dispense 
with the nsMMÎty of both juatieea concurring in the direction for the 
issue of a summons although the signature of one justice is sufficient 
for the summons, if the special Act not only requires a trial before two 
justices, but that the information itself should t»e considered by two 
justices before issuing process thereon. R. v. Ettinger, 32 N.8.R. 176; 
R. v. Henneesy, ex parte Fallen (1907) 3 E.L.R. 427, overruling ex 
porte White, 34 N.B.R. 333.

ANsault or buttery. -Title to lands coming Into question. -4|ues. 
tlons of Insolvency or court process Involved.

709 No justice shall hear and determine any ease of assault 
or battery, in which any question arises as to the title to any 
lands, tenements, hereditaments, or any interest therein or 
accruing therefrom, or as to any bankruptcy or insolvency, or 
any execution under the process of any court of justice.

(MfftMj-Sec. 842, Code of 1892; R.H.C. 1886, ch. 178, sec. 73; 
Offences Against the Person Act, 1861, Imp., sec. 46.

“ Justice "]—See definition in sec. 2 (18). •
Assault or battery]—This section is in terms limited to cases of 

assault or battery ; but where the charge is for malicious damage to 
property or mischief, secs. 510-539, reference is to be had to the limita 
tions of sec. 540 and 541 as to fair claim of right, colour of right, and 
trespasses in pursuit of game.

When common assault otherwise a subject of summary conviction)— 
Code secs. 290, 291, 732 734.

Assault involving realty rights]—When there is a bona fide claim of 
right material to the decision, as the justices have no jurisdiction to 
determine the existence of the right, they have no jurisdiction to deter
mine whether in the ease before them there has been an excessive user 
of the alleged right. R. v. Cork Justices 11913] 2 Irish R. 391 ; R. v. 
Pearson, L.R. 5 (j.B. 237.

The justice’s jurisdiction is ousted if, by convicting, he would be 
settling a disputed property right actually raised by a claim which was 
not a frivolous one. It. v. French 11902] 1 K.B. 637; Burton v. Hud
son 11909J 2 K.B. 564; Talbot v. Dunne |19I4J 2 Irish R. 125; Pen 
warden v. Palmer, 10 Times L.R. 362; R. v. Davidson, 45 U.C.Q.B. 91 
OH).

The jurisdiction of the justice is not ousted if the assault was not 
committed in the assertion of any title to land or in the defence of 
any such title. R. v. Hlmw, ex parte Kane (1915), 26 Can. Cr. Cas. 156.

It is not enough that a title to or an interest in land was being 
asserted by the alleged assault if the title was not disputed. Lucan v.
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Barrett (1918), 84 LJ.K.B. 2130, 13 L.G.R. 1361, [1015] W.N. 257 (a 
school expulsion case).

Prohibition for want of jurisdiction in justices]—See notes to see. 
706, 707.

Information and Complaint.
When complaint need not lie In writing. Or under oath. Kuril 

complaint for one offence or matter only.—May be laid by 
agent

710 It shall not be necessary that any complaint upon 
which a justice may make an order for the payment of money 
or otherwise shall lie in writing, unless it is so required by the 
particular Act or law upon which such complaint is founded.

2. Every complaint upon which a justice is authorized by law 
to make an order, and every information for any offence or act 
punishable on summary conviction, may, unless it is by this 
Part or by some particular Act or law otherwise provided, lie 
made or had without any oath or affirmation as to the truth 
thereof.

3. Every complaint shall he for one matter of complaint only, 
and not for two or more matters of complaint, and every infor
mation shall be for one offence only, and not for two or more 
offences.

4. Every complaint or information may he laid or made by 
the complainant or informant in person, or by his counsel or 
attorney or other person authorized in that behalf.

Origin]—Sec. 845, Code of 1892; R.8.C. 1886, ch. 178, secs. 23, 24, 26.
Who may be informant]—Subject to any special statutes restricting 

the laying of informations, any information for a prosecution concerning 
public morals may lie laid by anyone. Giebler v. Manning 11906] 1 
K.B. 709.

If warrant to issue information must be sworn]—Before a warrant 
can be issued to compel the attendance of the accused, there must be 
an information in writing and under oath. R. v. William McDonald, 
3 Can. Cr. Cas. 287 (N.8.) ; and see sec. 711 ; R. v. Davis (1912) 3 
W.W.R. 1 ; Code sec. 654.

And if a sworn information is a pre-requisite to the jurisdiction of 
the magistrate under any special Act, any material alteration of the 
information will make it necessary that it should be re-sworn liefore 
the justice proceeds with the hearing. R. v. Davis, supra ; R. v. McNutt. 
3 Can. Cr. Cas. 184; re Conklin, 31 U.C.tj.B. 166.
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JurimUctùm]—Code secs. 706, 707.
Hub-sec. (3) ; each complaint for one offence only)—The necessities 

of justice, as well as the provision contained in sec. 710 of the Criminal 
Code, require that a summary conviction must be for a single and 
certain charge ; and where there is no need for giving evidence of 
other offences to prove intent, the charge and the evidence at any one 
trial should be confined to a single offence. R. v. Roach (1914), 23 
Can. Cr. Cas. 28, 6 O.W.N. 632, distinguishing Rex v. Sutherland, 2 
U.W.N. 595; and see Reg. v. Haeen, 20 A.R. 633 (Ont.) and R. v 
Alward, 21 O.R. 519; R. v. Farrar (1890), 1 Terr. L.R. 308; R. v. 
Mala y, (1875) 37 U.C.Q.B. 248 (Ont.) ; R. v. Hoggard, 30 U.C.Q.B. 
152; R. v. Williams (1876), 37 U.C.Q.B. 540; Onley v. Gee, 30 L.J.M.C. 
222; R. v. Hammick, (1918) 87 L.J.K.B. 846; R. v. Wood, (1918) 87 
L.J.K.B. 913.

An alternative description of the identical offence will not make an 
information or conviction invalid. R. v. Leconte, 11 Can. Cr. Cas. 41 
11 O.L.R. 408; R. v. Irwing, (1908) 14 Can. Cr. Cas. 489, 18 O.L.R. 320.

The opinion has liecn expressed that a seaman's “ desertion and re 
fusing duty ” may lie treated as one offence under the Canada Shipping 
Act, R.H.C. 1906, eh. 113, sec. 287, as amended by Canada statutes 
Ü0T, ' ii- ML Mt Belle (ISIS) M Cem. <>. Gee. Ml (MS.).

An information or a summary conviction is not to be held to charge 
two offences or to be uncertain, merely on account of its stating “ the 
offence " to have been committed in different modes or in respect of 
one or other of several articles either conjunctively or disjunctively. 
Sec. 725; and see R. v. Brine, 8 Can. Cr. Cas. 54.

Hut sec. 725 does not go to the extent of saying that the conviction 
will be good where it charges the accused with committing one or other 
or both of two offences which are quite separate and distinct from one 
another and are not merely the same offence committed in one or other 
of two different ways. R. v. Toy Moon (1911), 1 W.W.R. 50, 53 
(Man.), per Perdue, J. A.

Intermixing of trials in summary matters]—Courts do not give any 
countenance to the notion that justices may mix up two or more crim
inal charges and convict or acquit in one of them with any reference to 
the facts appearing in the others. R. v. Austin, 10 Can. Cr. Cas. 234, 
I W.L.R. 571. Such a course would be contrary to law; and undoubtedly 
as a general rule it will be prudent and right for justices to avoid any 
course which reasonably bears the aspect of such a mistake. R. v. 
Steeves, ex parte Richard, 42 N.B.R. 596, 24 Can. Cr. Cas. 183. On the 
other hand, courts should lie equally sorry to throw any doubts upon 
the rights of justices, in any case, for reasons of justice arising out of 
the circumstances of the case itself, and for its better determination to 
adjourn or postpone their decision ; and if their discretion in this respect 
he honestly exercised, and not, directly or indirectly, with a view of 
throwing in facts or evidence which have no legitimate bearing upon
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their decision, it must not Ik* interfered with. R. v. titeeves, ex parti 
Richard, supra; Reg. v. Fry (1898), 19 Cox OXX 135, 67 L.J.Q.B. 712, 
per Wills, J. In R. v. Fry there were several charges against the same 
defendant, hut the justices in adjudicating in each case applied to that 
case the evidence that was given with reference to it and no other. 
It was held the postponement by the justices of the decision in the 
first case, until they had disposed of the other eases, did not under the 
circumstances render the decision in the first case bad in law. Reg. v. 
Fry has tteen followed in ex parte Perkins (1890), 30 N.B.R. 15, and in 
Rex. v. Alexander, ex parte Monahan ( 1909), 17 Can. Cr. Cas. 53, 39 
VB.R. lit).

In Reg. v. Marsh, ex parte Tennant (1886), 25 N.B.R. 371, it was 
held that the onus was on the defendant to prove that the several cases 
were identical. Where the charges were different as to time and place, 
taking evidence upon another charge against the same accused, pending 
the adjournment of the hearing of a former charge, and after part of 
the evidence therein had been taken, was held not to invalidate the con
viction. R. v. Bullock (1903), 8 Can. Criin. Cas. 8, 6 O.L.R. 663. Hoe 
Rex. v. King (1902), 6 Can. Cr. Cas. 156.

Where there is any doubt or discrepancy as to what actually took 
place, or as to the action of the magistrate in matters of routine, the pre
sumption that all was done rightly should prevail. Rex v. Hand ink, 
(1912) 19 Cnu. Cr. Cas. 493; R. v. Ht radian, 20 U.C.C.P. 182 (Ont.); 
R. v. titeeves, ex parte Richard, 42 N.B.R. 596, 24 Can. Cr. Cas. 183 ; 
Reg. v. Bolton (1841), 1 Q.B. 66.

In R. v. Reid, 12 ('an. Cr. Cas. 352, the defendant was tried before 
a stipendiary magistrate on two charges, one of assault and one of 
pointing a firearm at the complainant. Both chaiges were tried before 
any decision was given on either of them, and the magistrate then pro 
eeeded to convict defendant for the nssualt and acquit him on the 
second charge. It was contended 1 liât this was illegal under the decision 
in The Queen v. McBurney (1897), 3 Cnu. Cr. Cas. 339, and The Queen 
v. Burke, 8 Can. Cr. Cas. 14, both of them decisions of the Supreme 
Court of Nova ticotia.

Following the Knglish decisions in preference, Russell, J., held that 
where the offence was clearly proved and no evidence was offered in 
exculpation, he was not bound to hold the conviction bad on account 
of the irregularity in trying both eases together, simply because of the 
shadowy possibility that the judgment of the magistrate may have 
been influenced against the prisoner by his examination in his own 
defence on the second charge and his cross-examination by the counsel 
for the prosecution. Compare R. v. Fry, 19 Cox C.C. 135, and Hamilton 
v. Walker [1892] 2 Q.B. 25.

In R. v. Tally, 7 W.W.R. 1178, 23 Can. Cr. Cas. 449 (Alta.), separate 
charges of common assault against each of the defendants were tried 
together without the consent of the defendants; but the depositions
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allowed that, had the caws been tried separately, the evidence would 
have been identical in each cam»; that the assaults, charged separately 
against each defendant, both took place as part of one and the same 
occurrence. Under these circumstances the court on certiorari held 
that no possible injustice could be done to either defendant, and apply 
ing the reasoning in the cases of R. v. Fry, 19 Cox C.C. 135, 02 J.P. 
457, and The King v. Lapointe, 20 Can. Cr. Cas. 98, the convictions 
should stand as against this objection, at all events as it did not 
appear that any exception was taken at the hearing to this course being

As to taking exception at the trial, see It. v. Alward, 2.5 Ont. R. 519; 
R X. Rim,» A H ess (ObL); H x AiMin, I W.L.B. S71.

M'aitrr of sworn information]—Although a sworn information is 
necessary to enable the justice to issue a warrant in the first instance, a 
defendant may so conduct himself upon the trial as to forfeit the right 
to insist that a certiorari shall issue to quash a summary conviction 
founded upon an unsworn information. R. v. McNutt, 3 Can. Cr. Cas. 
184 (N.8.). The question of jurisdiction, founded upon the alleged 
defect, must have lieen distinctly raised liefore the magistrate. Ibid.; 
R. v. McMillan, 2 Pugs. N.B. 112 ; R. v. Mason, 29 U.C.t^.B. 433; R. v. 
Clark, 20 Ont. R. 042.

Likewise, a defect in not stating particulars of the offence may be 
waived by plea made without taking exception. R. v. Ballentine (1914), 
14 E.L.R. 278, 22 Can. Cr. Cas. 385 (N.B.).

Joinder of defendant*]—In R. v. Littlechild, L.R. 0 Q.B. 293, it 
was held that it was in the discretion of the justices to join all the 
defendants in one information for using a gun on Holiday and that 
each was liable for the full penalty. The justices might try the de 
fendants together or separately and make out separate convictions. 
And where two persons who had used nets together were convicted in 
separate penalties on separate information, but the two cases were heard 
as one, it was held that the hearing was irregular, but not an excess 
of jurisdiction warranting a certiorari. R. v. Staffordshire, 23 J.P. 
480; and see R. v. llagerman, 31 Ont. R. (137; re Roske and Messenger. 
11919] 1 W.W.R. 341.

Two persons separately summoned for an assault on the same person 
and on the same occasion, but charged at the hearing with a joint 
assault, may be tried together on such a charge notwithstanding that the 
defendants object to the two charges being taken as one. Re Brighton 
Stipendiary Magistrate (1893), 9 Times L.R. 522.

Information by agent of a society]—Where an information is laid 
in the name of an individual describing himself as the agent of a 
society named, the society does not thereby become a party to the pro
ceedings. Canadian Society v. Lauzon, 4 Can. Cr. Cas. 354.

Describing the offence]—The Code recognizes that |Hipular language
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may be used in indictments, and the same rule should lie extended to 
summary proceedings. Code sec. 852; R. v. Darroch (1916), 27 Can. 
Cr. Cas. 402, j»er Boyd, C.

The description of any offence in the words of the Act or regu
lation creating the offence, or any similar words, is sufficient in low, 
Code sec. 723 (3) ; compare as to indictable offences sec. 852. And the 
justice, if satisfied that it is necessary for a fair trial, may order that 
the prosecutor give further particulars. Code sec. 723 (2); compare, as 
to indictments, secs. 859, 860.

The nature of the crime need only be described in the words of tin- 
statute creating it, but time and place and manner are to lie specified. 
Smith v. Moody 11903] 1 K.B. 56, 72 L.J.K.B. 43, re Effie Brady 
(1913) 3 W.W.R. 914, 23 W.L.B. 333, 21 Can. Cr. Cas. 123 (Alta.); 
R. v. Leconte, 11 Can. Cr. Cas. 41 (Ont.) ; R. v. Trainor 11916] 1 
W.W.R. 415, 418 (under Code sec. 852).

There must be fair ami reasonable particularity as to the nature of 
the offence ; Smith v. Moody, supra ; that is, such particulars as to 
the time, place and subject matter of the charge as with the statutory 
or other description of the offence also given, will show what the infer 
mation is for. Be Effie Brady (1913), 3 W.W.R. 914, 23 W.L.R. 333, 5 
\it.. UK. mu, L-i on, Cr. Oh. IIS.

Amending the information]—There is no express power to amend 
au information which is subject to Part XV; but after an amendment 
made, it may be treated as a new information. Certain defects and 
variances are declared by the Code not to be material ; sees. 723-725; 
and the justice may order particulars. Sec. 723 (2). If the justice 
allows an amendment of a sworn information, it is a preferable prac 
(ice in all cases to have the information re-sworn. But an information 
will not l»e invalidated by failure to have it re-sworn if it does not 
charge a new offence.

After un amendment which is of such a nature only as to give 
greater particularity or certainty to the charge and which does not 
lay a new charge as for a time and place materially different from the 
first or for a different kind of offence. R. v. Tally, 7 W.W.R. 1178 
(Alta.). And even where the amendment to the information is of a 
character that it should be re-sworn, a demand for re-swearing should 
be made at the time or it may be treated as waived. R. v. Tally, 7 
W.W.R. 1178 (Alta.), citing R. v. Lewis, 6 Can. Cr. Cas. 499, 5 O.L.R. 
509.

What defects not objectionable]—Code secs. 723-725.
Defects in information cured by the depositions]—See secs. 724 and

1124.
Certain provincial offences for which multiplicity is permitted] — 

As regards offences declared by provincial statutes, reference must In- 
had to the statute itself or to the provincial law regulating summary
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conviction procedure for offence# within provincial Ivgihlat ivv power. 
Many of the provinces have summary convictions statutes which ex
pressly make applicable the procedure of Part XV of the Criminal 
Code to charges laid under provincial laws except in so far as the 
provincial statute otherwise declares.

Where a provincial liquor law expressly provided that several charges 
may be included in the one information and the magistrate adjudged 
the accused guilty on each charge, it is not necessary that separate 
convictions should lie drawn up, and the tines in such case may lie ini 
posed in and by the one conviction adjudging a forfeiture in respect 
of each offence. K. v. Whiflin, 4 Can. Cr. Cas. 141, and see re Cross, 
4 Can. Or. Cas. 173.

Where a summary conviction is in form for two separate offences 
where by statute two offences may be included, and it shows that the 
penalty adjudged is for both although within the legal limit for one, 
but one of the offences is defectively described in a manner not cured 
by statute, the conviction will be quashed on certiorari; it cannot be 
amended by striking out the offence defectively described, as the court 
has no power to make a fresh adjudication by apportioning the penalty 
which was discretionary with the magistrate. R. v. Code, 13 Can. Cr. 
Cas. 372, 1 Bask. L.R. 299; R. v. Aitken, [1917] 2 W.W.R. 781, 11 
Alta. L.R. 573.

Offences involving a practice or carrying on of business]—The law 
does not contemplate a single act as constituting the practice of a pro
fession or trade. Apothecaries Co. v. .Tones 11893] 1 Q.B. 89 at 93; 
R. v. Cruikslmnks, 23 Can. Cr. (’as. 23 at 26. Ko in founding a charge 
upon two specific acts of practice at different dates upon different 
persons, the information might more properly have charged the defendant 
with practising dentistry within the period of the first and second acts, 
and the specific acta would have constituted the evidence of the prac
tising. R. v. Cruikshanks, supra.

But the practice of the profession of dentistry is shown by services 
for only one customer on different dates, ex. gr. the taking impressions 
of the gums and fitting the plates for artificial teeth. R. v. Cruikshanks, 
28 Can. Cr. Cas. 23; R. v. Raffenbcrg, 15 Can. Cr. Cas. 297 ; R. v. Arm
strong, 18 Can. Cr. Cas. 72.

The Quebec Game Laws, by Articles 1405 and 1410, in imposing a 
fine upon any person found in possession of an animal or part of an 
animal killed during close season, does not create as separate offences 
the possession by such person, at the same time, of several of such 
animals and of their skins. Consequently the person in whose possession 
are found 775 skins of beavers killed during close season, is liable for 
one offence only and subject merely to one penalty of from $10 to $25, 
and a conviction against him for 775 offences and 775 penalties is void. 
Zimmerman v. Burwash, 29 Que. 8.C. 250.
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Summons and Warrant,

(ngi polling appearance,—( eg) of warrant to hr aorrml.—Nnmnion*.

711. Tin; provisions of Parts XIII and XIV relating to 
eoin|x'lling the ap|waranee of the accused before the justice 
receiving an information for an indietahle offence and the pro 
visions restarting the attendance of witnesses on a preliminary 
inquiry and the taking of evidence thereon, shall so far as the 
same are applicable, except as varied bv the sections immediately 
following, apply to any hearing under the provisions of this 
Part : Provided that whenever a warrant is issued in the first 
instance against a person charged with an offence punishable 
under the provisions of this Part, the justice issuing it shall 
furnish a copy or mpies thereof, and cause a copy to be served 
on the person arrested at the time of such arrest.

2. Nothing herein contained shall oblige any justice to issue 
any summons to procure the attendance of a person charged with 
an offence hv information laid before such justice whenever the 
application for any order may. hv law, be made e.r parte.

Oriflinl—Sec. 84.",, Code of 1R92; R.8.C. 188fi, ch. 178, aces. 13. 
17, 21.

Time limitation for * summary conviction * prosecution» 1—Code see. 
1142.

.Vo warrant if sum nions likelif to he answered1—It is well establishml 
Iliai except in very serious eases, justices ought not to issue a warrant 
in the first instance for an offence punishable by summary conviction, if 
n summons will probably tie equally effectual in securing the appearance 
of the accused. O’Brien v. Rrabner, 49 J.P. 227, 78 L.T.N. 409.

Xo warrant without sworn information)—Code see. 653, 654.
If the justice unlawfully issues a warrant of arrest without the sworn 

information required by law, lie acts without jurisdiction and is liable 
in damages in an action for false arrest. MeCatherin v. Jamer, 21 Can. 
Cr. Cas. 116, 41 N.B.R. 367, 11 B.L.R. 527.

Xo warrant on mere information and belief without disclosing 
grounds]—If the information is one of mere information and belief 
that the accused has committed the offence, the magistrate may issue 
a summons, but not a warrant unless the grounds for the information 
and lielief are either stated in the information or are disclosed to 
the justice on his further examining the informant ex parte on the 
application for process. Kr parte Cotton, 37 N.B.R. 122; R. v. Lisette, 
10 Can. Cr. Cas. 316; R. v. Lorrimer, 14 Can. Cr. Cas. 430 (N.S.);
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ex parte Grundy, 12 ('an. Cv. (’as. H5 (N.B.). It liecomes the magis 
t rate's duty ho to examine the informant lief ore issuing a warrant where 
the nworn information is one of mere information and belief which doer 
not fix the informant's oath to allegations of facts and circumstances as 
distinguished from mere belief. R. v. Lorrimer, supra.

It would seem that an information made upon information ami 
belief need not disclose the name of the informant's informant unless 
the magistrate requires it. R. v. Hwarts, 37 O.L.R. 103, 10 O.W.N. 231, 
27 Can. Cr. Cas. 90 (information for a search warrant for liquors under 
the Canada Temperance Act). On the application for process, whether 
for a summons or a warrant, in a summary matter, the justice is to 
satisfy himself that there is sufficient cause for issuing the process. 
R. v. Kay, ex parte Dolan, (1911) 20 Can. Cr. Cas. 171 (N.B.); R. v. 
Shaw, ex parte Kane, 2fi Can. Cr. Cas. 156 (N.B.); Murfina v. Sauve, 
(1901) 6 Can. Cr. Cas. 275 (Que.).

He may he satisfied to issue a warrant on sworn information if it 
sets out sufficient allegations of fact, or he may further examine the 
informant as to his grounds of belief, and, if still unsatisfied, he may 
hear ex parte under sec. 655 witnesses produced by the informant to 
corroborate his story. R. v. Lorrimer. supra; R. v. Mitchell, (1911) 24 
O.L.R. 324, 19 Can. Cr. Cas. 113; ex parte Archambault, 16 Can. Cr. 
Cas. 433 (Que.). See. 655, sub-sec. (1), applies to proceedings under 
Part XV as well as to preliminary enquiries. Sec. 711 ; R. v. Lorrimer, 
14 Can. Cr. Cas. 430 (N.S.); R. v. Kay, ex parte Dolan, (1911) 26 
Con. Cr. Cas. 171 (N.B.) ; ex parte Madden, (1908) 13 Can. Cr. Cas. 
273. [C-ontra, see R. v. Neilson, 17 Can. Cr. Cas. 298 (N.H.).]

The justice is to decide as a judicial act whether he will issue a 
summons or a warrant. Thompson v. Desnoyers, (1899) 3 Can. Cr. 
Cas. 68, 16 Que. H.C. 253; R. v. McGregor, 26 Ont. R. 115; R. v. Ettinger, 
32 N.8.R. 176; R. v. Neilson, 17 Can. Cr. Cas. 298 (N.S.). »

Formalities of warrant]—Code secs. 659-664; Code form 6.
Copy warrant to he served in summary matter]—Sec. 711 (2). Fail

ure to serve at the time of arrest, does not go to the jurisdiction of the 
justice. Ex parte Madden, 13 Can. Cr. Cas. 273 (N.B.).

Executing warrant of arrest on Sunday]—five sec. 661.
Arrest to he by constable]—Code sec. 661 (2). The fact that the 

defendant was arrested anil brought before the magistrate, who made 
the conviction, by a constable who was not qualified as required by a 
provincial law is no ground for a certiorari. The improper arrest does 
not go to the jurisdiction of the convicting magistrate. (R. v. Hughes. 
4 Q.B.D. 614 applied.) Ex parte Giberson, 34 N.B.R. 538, 16 Can. Cr. 
Cas. 70; C.8.N.B., ch 99, sec. 69.

If the constable has a jiersonnl interest in the case, apart from his 
interest as an officer of the law, he should not be assigned to make the 
arrest. R. v. Belyea (1915) 43 N.B.R. 375.
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According to a number of recent decisions an informant constable 
may execute process in his own cast* if he prosecutes in his official capa
city and has no personal financial interest in the result other than a 
liability for costs and has no animosity towards the defendant. R. v. 
Helyeai (1915) 43 N.H.B. 375; R. v. Swarta, 37 O.L.R. 103, 27 Can. 
Cr.Caa. 90; R. v. Lake, (1916) 38 O.L.R. 262 ; ex parte Dewar (1909) 
15 Can. Cr. Cas. 273 (N.B.), distinguishing ex parte McOleave, 35 N.B.R. 
100, 5 Can. Cr. Cas. 115; and see Gaul v. Ellice, 6 Can. Cr. Cas. 15: 
Stone v. Vallee, 18 Can. Cr. Cae. 222 (Que.) ; R. v. Lawlor, cr parte 
Doyle, (1917) 27 Can. Cr. Caa. 60, 44 N.B.R. 244; R. v. Heffernan. 
(Ifi87) 13 Ont. R. 616. [Contra, see ex parte McCleave, (1900) 5 Can. 
Cr. Cas. 115 (N.B.) (distinguished in cx parte Dewar, (1909) 15 Can. 
Cr. Cas. 273 (N.B.) ; re Kennedy, (1907) 17 Can. Cr. Cas. 342 fP.K.I.).)

Endorsement of warrant for execution in another magisterial juris 
diction]—Code sec. 712, 662.

Summons to he signed by justice]—The summons is to be signed by 
the justice; Code form 5; but not in blank. Code sec. 658 (3). The 
defendant is not-legally cited to appear when served with an unsigned 
summons. Lamontagne v. Lanctot, 25 Can. Cr. Cas. 449. But this, as 
well as other defects, may be waived by appearance and plea. R. v 
Kay, ex parte Dolan, 41 N.B.R. 95, 26 Can. Cr. Cas. 171; R. v. Thump 
son, [1909] 2 K.B. 614; Dixon v. Wells, 25 Q.B.D. 249.

Summons to be directed to the accused]—Code sec. 658; Code form 5. 
following sec. 1152. Although applied to for a summons only the justice 
is to satisfy himself that there is sufficient cause for his interference by 
summons. R. v. Kay, ex parte Dolan, (1911) 26 Can. Cr. Cas. 171
(N.B.). He may be satisfied to issue a summons upon an unsworn com
plaint or may insist upon a sworn information, and if the information 
does not contain absolute and positive statements leading to the offonc 
such as Jie should credit for the purpose of issuing a mere summons, 
he may examine other witnesses ex parte as to the complaint. Ex parte 

■ Madden, 13 Can. Cr. Cas. 273 (N.B.) ; R. v. Kay, ex parte Dolan, (1911) 
41 N.B.R. 95, 26 Can. Cr. Cas. 171.

If satisfied to issue a summons without hearing other evidence than 
that of the informant, or without more than the information as the 
basis, the justice is not compelled by sec. 655 (1) to give a preliminary 
hearing of other witnesses for the complainant on the application for
PNM R x MMmH, ( IStl I S i <> UB. IS t. IS Owe Ot Oee 11
ex parte Archambault, 16 Can. Cr. Cas. 433 (Que.); ex parte Madden. 
13 Can. Cr. Cas. 273 (N.B.).

Summons to he served by constable or other peace officer]—Code sec 
658 (4). Irregularity in the service being made by a person not author
ized by law, may be waived. Ex parte Giherson, 34 N.B.R. 538. It is 
good service if made by a constable holding over after the expiration of 
his term and until the appointment of his successor, if he is recognized 
as a de facto constable. R. v. Pelley, 27 Can. Cr. Cas. 405 (N.S.).
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Proof of service by oath or affidavit before a justice]—Code see. 
658 (5). The affidavit or oath of service is to lie sworn before the 
justice, not before a commissioner to take affidavits in the provincial 
Supreme Court. R. v. Pelley, 27 Can. Cr. Cas. 405 (N.H.).

A justice has no jurisdiction to hear a complaint er parte unless 
there is evidence before him to show that the defendant was served with 
the summons a reasonable time before the return. Bee. 718. A sum
mons issued at ten o’clock in the morning, returnable the same day at 
one, does not allow the defendant a reasonable time to appear and de
fend, and a conviction and default of appearance founded on such a 
proceeding should be quashed on certiorari. R. v. Watlien ; Ex parte 
Vanbuskirk, 38 N.B.R. 529, per Hanington, J.

Substitutional service of summons]—The magistrate acquires no 
jurisdiction over the person of the defendant while he is out of the 
province, and a conviction made on service of the summons upon his 
wife at his last place of abode in the province (sec. 658), will 1m* re
moved by certiorari and quashed on an affidavit made by the defendant 
that from a date prior to the laying of the information until after the 
hearing he had l>een continuously out of the province. Ex parte Donovan 
(1894), 3 Can. Cr. Cas. 286, 32 N.B.R. 374; R. v. Dimond, 9 Bask. L.R. 
106, IS wi ll 661, tf On. Cr. i"7; Is p&rU Fleming, 14 C.L.T 
106; R. v. Webb [1896] 1 Q.B. 487; R. v. Farmer, 61 L.J.M.C. 55. 
Where substitutional service is relied on, there must be proof that the 
person served for the defendant was an inmate of the defendant’s last 
or most usual place of aliode, and that such person was apparently of 
the age of sixteen years or upwards, and service on a hotel clerk at the 
hotel of which the defendant was the proprietor and in which the pro
prietor usually resided was held insufficient without proof that the hotel 
clerk made the hotel his place of residence. Ex parte Wallace, 19 C.L.T. 
406. But service on a person proved to be of the required age and to 
lie resident at the defendant's house, is sufficient to justify proceeding 
ex parte only if the justice is satisfied that the summons came to de
fendant's notice. R. v. Smith, L.R. 10 Q.B. 604.

If the summons is not served personally the nature of it must lie 
explained to the person with whom it is left. R. v. Smith, (1875) L.R. 
10 Q.B. 604. It must also lie shown by affidavit or oral testimony that 
the defendant could not lie conveniently met with, so as to effect personal 
service. R. v. Carrigan, 17 C.L.T. 224.

The jurisdiction of the magistrate to proceed ex parte only attaches 
on proof that the summons was duly served and the court has power to 
enquire into the validity of the service, and will grant a certiorari if it 
lie shown that the sendee was invalid. Reg. v. Farmer, [1892] 1 Q.B. 
66?. M LJMjO, R. v. Freeey, (1666) h; Cm. Cr. Cm. 441, n 
N.S.R. 163.

The proof of substitutional service of a summons returnable on the 
following day should show the hour and place of service, for without
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any evidence of the distance the accused would have to travel to answer 
the summons and of the time when service was made giving such short 
notice, the justice would have no evidence on which he could adjudicate 
upon the question of reasonable notice which necessarily arises in case 
of default of appearance, i.e., whether the summons was duly served a 
‘ reasonable time before the time appointed for appearance ’ (sec. 718). 
Be O’Brien, 10 Can. Cr. Cas. 142 (P.E.I.).

Substitutional service is to tie made at the last or most usual ' place 
of abode ’ of the defendant. Sec. 658 (4). This does not include an 
office address, but means place of residence. R. v. Lillev, (1910) 75 
i P. If ; R. v. ■Ma, If If 7'.« JJ> Iff

As to proceeding cr jtarte in default of appearance, see sec. 718.
Summon» to corporation]—Code sec. 720a.
Defects in summons or warrant curedJ—Code sec. 724.
Attendance of witnesses; compulsory process]—Code secs. 671*678. 

713.
Witnesses on appeal from justice's decision]—Under the provisions 

of secs. 676 and 711 of the Code, it is competent for a judge to make 
an order for the issue of a subpoena to witnesses in another province to 
compel their attendance upon an appeal under secs. 749, 752, to the 
General Sessions from the decision of the justice. Reg. v. Gillespie, 16 
PS Iff OM

The taking of evidence]—Code secs. 682, 721. The magistrate's 
clerk may take down the depositions in longhand without being sworn. 
R. v. McKinley, [1917] 2 W.W.R 1069, 28 Can. Cr. Cas. 294 (Alta.).

The accused may waive the taking down in writing of the evidence 
given against him. R. v. Poirier; Be Janeau, 31 Que. S.C. 67; same case 
sub nom. R. v. Janeau, 12 Can. Cr. Cas. 360; but otherwise the omission 
of the magistrate to have the evidence taken in writing is fatal to the 
conviction. R. v. McGregor, 11 B.C.R. 350, 10 Can. Cr. Cas. 313.

In all cases before the recorder of the City of Montreal other than 
civil actions the provisions of the Criminal Code apply generally and 
the evidence must be taken down in writing. Lacroix v. Weir, 8 Que.
PS Iff, IS Oml Or. Cm 1ST.

Stenographer taking down the depositions]—Some courts declare that 
failure to swear the stenographer (sec. 683) is fatal to a summary con
viction depending on depositions certified by the stenographer. R. v. 
Mam, (lflt) i w .w.r iftf Maa )

If the justice does not take down the depositions in longhand, he may 
appoint and swear in a stenographer for the purpose of taking the 
depositions in shorthand. Sec. 683. If there is a duly sworn official 
court stenographer attached to the tribunal exercising the powers of a 
justice under Part XV, he will not have to be specially sworn to truly 
and faithfully report the evidence. Sec. 683.

Where the provisions of the Criminal Code as to taking down the 
depositions have not been complied with in a summary matter and the
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record, as returned by the justice to a certiorari shows that the so- 
called depositions were merely the summary afterwards prepared by 
the magistrate, the decision of the magistrate cannot stand. Dierks v. 
Altermatt, [1918] 1 W.W.B. 719, 726 (Alt*.). “It might even on 
appeal seriously prejudice a defendant’s rights if he was unable in any 
way to refer to the previous evidence." Dierks v. Altermatt, supra, per 
Stuart, J.

Sub-sec. (2)—Ex parte orders]—Hub-sec. (2) relates to summary 
orders us distinguished from summary convictions; compare sec. 731 as 
-to service of orders of justices. If the special Act, authorizes the mak
ing of a summary order of a particular kind, either on summons or 
ex parte, the justice may either grant or refuse it cx parte, or may 
issue a summons if he so chooses.

Finding sureties to keep the peace]—The procedure of Part XV is 
applicable also to proceedings under Code sec, 748 (2) on complaint of 
threats and reasonable ground of fearing personal injury. Hec. 748 (3).

Marking Warrants.
712. The provisions of see. 662 relating to the endorsement 

of warrants shall apply to the ease of any warrant issued under 
the provisions of this Part against the accused, whether before 
or after conviction, and whether for the apprehension or im
prisonment of any such person.

Origin]—Hec. 844, Code of 1892; 52 Viet., Can., ch. 45, sec. 4; 
R.8.C. 1886, ch. 178, sec. 22.

Endorsement of warrants of arrest1—The endorsement should recite 
proof of the signature of the issuing justice. Reid v. Maybee, 31 U.C.C.l* 
384.

Endorsement of warrants of commitment]—The omission to endorse a 
warrant of commitment under sec. 739, will not be effective for the 
prisoner’s release on habeas corpus if a valid commitment is returned in 
answer to the writ. R. v. Whiteside, (1904) 4 O.W.R. 113, 8 Can. Cr. 
Cas. 478; Southwick v. Hare, 24 Ont. R. 528.

Summons for witness out of jurisdiction. Summons and warrant 
served by peace officer.

713. A summons may ho issued to procure the attendance, 
on the hearing of any charge under the provisions of this Part 
of a witness who resides out of the jurisdiction of the justice 
before whom such charge is to he heard.

2. Every such summons and every warrant issued to procure 
the attendance of a witness, whether in consequence of refusal 
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by such witness to appear in obedience to a summons or other
wise, may lx* respectively served and executed by the constable 
or other peace officer to whom the same is delivered or by any 
other j>erson, as well beyond as within the territorial division of 
the justice who issued the same.

Origin]—Sec. 848, Code of 1892, 51 Viet., Can., eh. 45, secs. 1, 8.
Subpoena to witness in another magisterial jurisdiction]—Sec. 718 

makes special provision for a summons to a witness out of the magis 
ferial jurisdiction. Sec. 671, which by sec. 711 is to he applied to sum
mary proceedings “ so far as applicable,” enacts that if it appears to 
the justice that any person being or residing within the province is 
likely to give material evidence either for the prosecution or for the 
accused on such inquiry he may issue a summons under his hand, requir
ing such person to appear before him at a time and place mentioned 
therein to give evidence respecting the charge, and to bring with him 
any documents in his possession or under his control relating thereto. 
Code sec. 671 ; Code form 11. The special provisions of sec. 676 would 
apply under sec. 711 to witnesses living in Canada, but outside of the 
province where the proceedings are lieing taken, unless sec. 718 is to be 
construed as applying throughout Canada and not merely in the same 
province. It is suggested that sec. 713 is limited to the province ; and 
that it is necessary to obtain a judge's order under sec. 676 for a 
subpœna to witness in another province if his attendance is required 
at a hearing under Part XV.

Trial.
Hearing in open court.

714. The room or place in which the justice sits to hear and 
try any complaint or information shall be deemed an o|K‘ii and 
public court, to which the "* generally may have access so 
far as the same can conveniently contain them.

Origin]—Hoc. 849, Code of 1892; R.8.C. 1886, ch. 178, sec. 33.
Place of hearing denned an open and public court]—Notwithstand

ing the declaration of sec. 714, the acts of the magistrate are not acts 
of a " court,” the section being directed to the publicity of the proceed
ings rather than their legal effect. See R. v. Walker, 23 Can. Cr. Cas. 
179 (Que.).

Exclusion of public in certain cases]—Code sec. 645.
Exclusion of public in cases under Juvenile Delinquents Act]—See 

7-8 Edw. VII, Can., ch. 40, sec. 10.
Trials may be held on holidays other than Sundays]—Amongst other 

days specially named, Easter Monday is to be held a legal holiday in 
the interpretation of Dominion laws ; R.S.C. 1906, ch. 1, sec. 34 (11),
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but fhat does not prevent a trial and summary conviction on that day 
under a Dominion statute. Ex parte Cormier, R. v. Kay, (1907) 12 
Can. Cr. Cas. 339, 38 N.B.R. 231.

Trials not to be held on Sundays]—Sunday is not a dies non for all 
purposes pertaining to legal proceedings ; Child v. Edwards, [1909] 2 
K.B. 753; but trials and other judicial acts, as distinguished from 
ministerial acts, were not permitted on Sunday unless expressly author
ized by statute. See Code sec. 901, validating verdicts on indictments. 
Except as varied by statute, ministerial acts done on Sunday come 
within the restrictions applied by the Sunday law of 29 Car. II, eh. 7, 
sec. 0, (1677) in provinces where it is still operative under R.S.C. 1900, 
eh. 153, sec. 10. Subject to the operation of any Sunday law, acts 
which were ministerial and not judicial, in legal proceedings might 
legally lie done on a Sunday. R. v. Wineor, (1800) L.R. 1 Q.B. 289. 
10 Cox C.C. 270. Sec. 001 (in Part XIII), declares that every warrant 
“ authorized by this Act” may be issued and executed on a Sunday or 
statutory holiday. Code sec. 001, sub-sec. (3). This probably includes 
warrants of commitment in summary matters as well as other classes of 
warrants ; but see contra, R. v. Frecker, (1897) 33 C.L.J. 248 (N.B.); 
and the decision in R. v. Myers, 1 Term. R. 205, under the Sunday 
Observance Act of 1677, would, in that case, lie superseded by Code 
sec. 661.

Preserving ord<r during proceedings before a justice]—Justices of 
the |>eace as such have no power to commit for contempt. Ex parte 
Hyndman, 50 J.P. 151, 2 Times L.R. 345. But a justice may order 
that a person disturbing the proceedings in his court, and refusing to 
desist, be removed from the court. Clissold v. Machell, 20 U.C.Q.B. 422 : 
1 v Br—pt—, [IMS] 1 Q.B. IN; 1 t Lefney, LI I QA. 184; 
Young v. Saylor, 20 A.R. 045 (Ont.) ; Armour v. Boswell, 6 U.C.R. (O.8.) 
153, 352, 450 (Ont.). As to finding sureties for keeping the peace, if 
the interruption is a breach of the peace, see R. v. Lee, 12 Mod. R. 514. 
By sec. 604 certain officials are given the powers of two justices, and 
by sec. 007 some of these including all police magistrates, district magis
trates and stipendiary magistrates, have conferred upon them such 
and like powers and authority to preserve order in “ courts ” held by 
them during the holding thereof in like manner as a judge of any 
court in Canada. But see. 607 may not apply to a session by a police 
magistrate, etc., while exercising the powers of a justice under Part XV, 
or even while exercising the powers of two justices under Part XV 
where two justices are by a special Act required to adjudicate upon 
a summary conviction matter.

Ontario]—A justice of the peace has the right, unless another suit
able place is provided by the municipality, to use the town hall of any 
municipality which has no police magistrate for the hearing of cases 
brought before him, but not so as to interfere with its ordinary use. 
i: m > i!• 11. «à. 87, we Ü.
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Counsel for pw riles.
715. The person against whom the complaint is made or 

information laid shall lie admitted to make his full answer and 
defence thereto, and to have the witnesses examined and cross- 
examined by counsel, solicitor or agent on his behalf.

2. Every complainant or informant in any such case shall be 
at liberty to conduct the complaint or information, and to have 
the witnesses examined ami cross-examined, by counsel or 
attorney on his behalf.

Oriffin]—fee. 850, Code of 1892; R.8.0. 18K6, eh. 178, wen. .14, 35; 
11-12 Viet., Imp., eh. 43.

Defendant not in default if his counsel appears in proceeding under 
Part Vr]—The eases of Rex v. Thompson, [1909] 2 K.B. 614, 100 
L.T.R. 970, and Rex v. Montgomery, 102 L.T.R. 325, taken together 
determine that so full and complete is the power given by the two 
seetions (715 and 720) to counsel to represent the person charged, that 
the presence of counsel in court prevents the magistrate from enforcing 
the appearance of the accused there, and that where there is a proper 
appearance by counsel, attorney, or agent, the justices are bound to 
hear and determine the same, and, on a plea of guilty, to convict the 
oSeedei B. \. MeDowld, Il Ou. Or. Ou. î», 186, Il IUL 166, 
(P.E.I.). Hut an unauthorized plea of guilty will not bind the accused. 
See infra ** authority of counsel.”

“ Full answer and defence ”]—This phrase appears in Code secs. 715, 
786 and 942, dealing respectively with summary conviction matters, 
summary trials and trials on indictment.

The words “ full answer and defence " mean that the accused can 
invoke every means l»oth in law and in fact to meet the charge; the 
word “ answer ” being specially applicable to a defence on the facts 
and the word “ defence ” applying both to matters of testimony and 
matters of law. R. v. Romer, 23 Can. Cr. Cas. 235.

There may be a refusal of the right of full defence under some cir
cumstances by refusing an adjournment after the trial has begun for 
the purpose of bringing other witnesses in defence. R. v. Dominion 
Drug Stores 119191 1 W.W.R. 285 (Alta.).

The fact that through an oversight a magistrate sentences a prisoner 
before hearing evidence for the defence does not deprive the prisoner of 
an opportunity to defend himself, if the magistrate at once corrects 
the error by offering to hear the defence. R. v. Cyr, [1917] 3 W.W.R. 
849, 29 Can. Cr. Cas. 77 (Alta.), affirming R. v. Cyr, f 1917] 2 W.W.R. 
1185 (Alta.).

The accused is not denied the light to make ” full answer and 
defence ” to the charge by reason of the magistrate having stated, after
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hearing the evidence for the prosecution, that a denial on oath by the 
accused would not alter his opinion as to her guilt. R. v. McGregor, 
(1895) 26 Ont. R. 115, 2 Can. Cr. Cae. 410.

Where one of two magistrates hearing an information was called as a 
witness for the defence but refused to be sworn and give evidence, and the 
associate magistrate refused to use his authority to require him to lie 
sworn, it was held that the defendant was thereby deprived of the right 
of making a full defence, and his conviction wras quashed on this 
ground. Calling a magistrate as a witness did not of itself disqualify 
him from further acting in the case. R. v. Sproule (1887), 14 Ont. R. 
375. That case was, however, disapproved in R. v. Brown (1888), 16 
Ont. R. 375, where it was held that the defendant is not entitled to 
showr by witnesses at the hearing that the magistrate had a disqualifying 
interest in the ease.

Where in summary proceedings it is desired to call the presiding 
magistrate as a witness, the application should lie supported by an 
affidavit stating not only that the magistrate is a necessary and material 
witness, and that the application is made in good faith, but disclosing 
specifically what the party proposes to prove by the magistrate's testi
mony. Ex parte Hebert, (1898) 34 N.B.R. 455, 4 Can. Cr. Cas. 153.

Where the presiding magistrate is called as a witness for the defence 
but refuses to lie sworn, a summary conviction made without his evi
dence should not lie quashed unless it is shown that the request to have 
the magistrate called as a witness was made in good faith by the de
fence, that the magistrate could give material evidence and that the 
accused was therefore prejudiced. Ex parte Flannagan, (1897) 2 Can. 
Cr. Caa. 513 (N.B.).

Section 722 shows that the question of the adjournment of the 
hearing is in the discretion of the magistrate. What see. 715 (1) of 
the Code says is that the person against whom the complaint is made 
or the information laid shall lie admitted to make his full answer and 
defence thereto, and to have the witnesses examined and cross-examined 
by counsel, solicitor or agent on his behalf. A similar right is given to 
the complainant or informant by sub-sec. (2). R. v. Irving (1908) 18 
O.L.R. 320. In Reg. v. Biggins (1802), 5 L.T.N.S. 605, it was held upon 
a similar enactment, the origin of that found in our Code, that it did 
not touch the discretionary power of the magistrate in the conduct of 
the trial, and that he was not bound to adjourn to enable the accused 
to procure counsel, and that, although the accused had the absolute 
right to the assistance of counsel, if he could obtain it, lie was not 
entitled as of right to an adjournment for the purpose of enabling him 
to do so. The object of the clause was to alter the old law, under which 
in matters of summary jurisdiction, the parties were not entitled to 
the assistance of counsel or attorney. Reg. v. Justices of Cambridge
shire, (1880) 44 J.P. 168; and see also Palev, 8th ed , p. 117, 119, and 
E.r parte Hop wood, (1850) 15 Q.B. 121.
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Whatever remedy the defendant may have by way of appeal to the 
sessions or by way of criminal information against the magistrate, if 
lie adopted an unusual or unreasonable course for the purpose of pro 
venting the defendant from having legal assistance, the refusal to 
adjourn for that purpose will not entitle the defendant to have the 
conviction quashed or to be discharged on halieas corpus. The 
refusal of the right to examine and cross-examine witnesses stands 
upon a very different footing: Reg. v. Griffiths (1886), 54 L.T.N.S. 
280; R. v. Irving (1008) 14 Can. Cr. Cas. 489, 18 O.L.R. 320.

The defence may move to dismiss at the end of the prosecutor’s case 
and on the motion being refused may call witnesses ; on denial of this 
right the magistrate loses jurisdiction to convict. R. v. Dominion 
Drug Ht ore* f1P19] 1 W.W.R. 285 (Alta.).

Defendant to be asked if he wants to give evidence]—The accused 
has a statutory right to be allowed to make his full answer and defence 
to the charge by his own evidence and the testimony of other witnesses, 
if present ; and he should be distinctly asked whether he desires to give 
evidence before the charge is adjudicated upon. R. v. Curry, (1915) 
24 Can. Cr. Cas. 340, 8 O.W.N. 512.

Bight to insist on legal formalities being observed]—A person upon 
trial for a crime has a right to hear all the evidence adduced against 
him and to insist as a matter of right, that the formalities of the law 
as to criminal trials are complied with ; and when formal proceedings 
are in strict law required, ex gr., an arraignment upon a specific charge 
made known to the prisoner at the hearing before a magistrate, the 
absence of the required proceedings is a ground for setting aside the 
conviction without regard to the question whether or not any substantial 
injustice had resulted to the accused. R. v. Roach (1914) 23 Can. Cr. 
Cas. 28, 6 O.W.N. 630; Martin v. Mackonachie, 3 Q.B.D. 730, 770, 
applied.

Interpreting to accused foreigner]—As to the right of a foreigner at 
his trial to have the evidence interpreted, see Rex v. Meceklette, 15 Can. 
Cr. Cas. 17, 18 O.L.R. 408; Rex v. Hciarrone, 1 O.W.N. 416.

In R. v. Meceklette, 15 Can. Cr. Cas. 17, 18 O.L.R. 408, the return 
to a habeas corpus following defendant's summary conviction, was good 
upon its face, showing a warrant of commitment, which recited the 
conviction of the defendant for unlawfully committing an act of in
decency in a public place ; and there was ample evidence to support the 
conviction ; but the defendant attempted to show by affidavits that, not 
understanding Knglish, he did not know that he was on trial, and did 
not understand the evidence given. This was contradicted by one who 
was sworn ns an interpreter at the trial, and by a policeman. It was 
held that the capacity of the interpreter and all matters connected 
with the interpretation of the evidence were questions for the 
magistrate, and his finding could not be attacked by habeas 
corpus. R. v. Meceklette, 18 O.L.R. 408, 15 Can. Cr. Cas. 17. Semble, 
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that there is no inherent right in any foreigner that the proceeding* 
taken in the court* of thi* province *hall tie made wholly intelligible 
to him, even though he *hould be charged with crime. Cases in which 
a contrary doctrine i* laid down turn upon * ne statutory or const it u 
tional provision. Bex v. Meceklette, 18 O.L.R. 408, 15 Can. Cr. Ca*. 17.

The proceedings must lie fairly conducted, and refusal to adjourn 
a case against a Chinaman for half an hour so that he could get an 
interpreter to assist him in his defence was held to invalidate a sum 
mary conviction made under the Public Health Act, Alta. R. v. Leo 
Kee’ TIPIS] 3 W.W.R. 767 (Alta.).

Taking “ view " of locus in absence of parties to assist in détermina 
fton]—In a summary proceeding for an illegal sale of liquor under the 
Indian Act, a conviction will be quashed if, after the close of the evi
dence, the magistrate went alone and took a view of the place of sale, 
and so stated when giving hie judgment, and this notwithstanding that 
the defendant was present when the view was had. Re King Kee, 5 Can. 
Cr. Cas. 86, 8 B.C.B. 20.

Compelling defendant's attendance far trial at place mote from 
place of offence and from his place of residence]—flee. 2 of eh. 13 of 
1906, Alta, stat., says that the Lieutenant-Governor in Council max 
appoint justices of the peace for the province, who shall have jurisdiction 
as such throughout the same. There is no statutory provision in Allierta 
requiring a charge to lie laid or dealt with by the nearest justice. Hut 
if it appeared that there was gross abuse of the authority of a magis
trate by, for example, compelling the attendance of the accused at a 
place extraordinarily far from his home and the place where the offence 
was alleged to have lieen committed, and where all the witnesses resided, 
while a competent and impartial justice was available near the place of 
the alleged offence, the court would have power to intervene and prevent 
the abuse of the process of the inferior court, on the ground that tin* 
defendant was prejudiced in his right to 44 make his full answer mid 
defence" (sec. 715), and that therefore the magistrate lacked jurisdic
tion; R. v. Tally, 7 W.W.R. 1178, 2.3 Can. Cr. Cas. 449, 452, and see 
Rex v. Farrell, 15 Can. Cr. Cas. 100.

Adjournment to get counsel]—If the accused was summoned a reason
able time before the hearing, he cannot claim an adjournment as a 
matter of right to enable him to obtain counsel to conduct the defence. 
R. v. Irwing (1908) 14 Can. Cr. Cas. 489, 18 O.L.R. 320.

Adjournment on amending charge in a material respect]—If the 
charge is amended in a material respect on the return of the summons 
and, as amended, is for a distinct offence from that alleged in the 
information and summons although of the same class, the accused will 
lie entitled to an adjournment without being placed on terms as to 
costs. R. v. Farrell, (1907) 15 O.L.R. 100. In kucIi case it is not a 
matter of discretion (Code sec. 722) whether the justice shall adjourn 
the trial or not when requested to do so, for the refusal would lie a 
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denial of the right to make “ full answer and defence." R. v. Farrell, 
supra.

Counsel to assist the justice in matters of procedure]—A qualified 
solicitor appearing at a trial before a justice of the peace ought to 
assist the tribunal in matters of formal procedure. He ought not to be 
heard very favorably on asking costs of a certiorari motion on the ground 
of merely formal errors of procedure which he had made no attempt 
to correct by advising the magistrate at the time. Dierks v. Alternatt, 
[1918] 1 W.W.R. 719, 726 (Alta.), per Stuart, J., and see R. v. Cyr 
[1917] 3 W.W.R. 849, 859, (Alta.). So if he consents to an illegal 
adjournment sine die, this will be taken into consideration on disposing 
of a successful motion by his client attacking the jurisdiction of the 
justice because of same. Dierks v. Altermatt, supra.

Authority of counsel to represent client for whom he appears]— 
In R. v. Broadfoot, (1910) 17 Can Cr. Cas. 71 (N.8.), it was held by 
Judge MaeGillivray, that a summary conviction made without evidence 
in the absence of the accused on a plea of guilty entered by a solicitor 
for the accused, was bad for want of jurisdiction where relied upon as 
one of the prior convictions in a liquor prosecution for a third offence, 
there being no proof of the solicitor’s authority.

The power of summary conviction is in derogation of the common 
law and is to be strictly construed. R. v. Broadfoot, supra.

In Hallsworth v. Zickrick, 17 C.L.T. 37, an attorney appeared for 
the defendant who was not present when the caw; was called, and 
pleaded guilty for her, whereupon the magistrate convicted her of the 
offence charged. The attorney paid a portion of the fine imposed, but 
later the defendant applied to quash the conviction on the ground that 
the attorney had appeared and entered the plea of guilty without her 
authority or knowledge. It appeared that the summons had not been 
served on the defendant personally, and that she had not herself in
structed the attorney to appear for her, and, as there was some doubt 
as to whether she had authorized the instructions to the attorney, an 
order was made quashing the conviction. And see R. v. Dimond (1916) 
9 Bask. L.R. 106, 25 Can. Cr. Cas. 317, 33 W.L.R. 803. Counsel repre
sents his client on a charge of a second offence for the purpose of being 
asked the statutory question whether the accused had Imhmi previously 
convicted as alleged. R. v. O’Hoaron, (1901) 5 Can. Cr. Cas. 187.

Ordinary particulars in summary prosecution]—See sec. 723 (2).

Evidence to be on oatli.—Commission to take evidence outside of 
Canada in certain cases.

716. Every witness at any hearing shall Ik* examined upon 
oath or affirmation, by the justice before whom such witness 
ap|H*ars for the purpose of I icing examined.

2. A judge of any superior or county court may ap|Niint a 
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ixtnimissioner nr commissioners tii take the evidence upon oath 
of ant person who resides out of Canada and is statml to In1 able 
lo give nmli'rial information relating to an ol™« for which 
a prosecution i* |u'mling tinder tin» 1‘art, or relating to any 
iwraott accused of witch offence. in the circumstance* and in the 
manner, inutatis mutandis, in which he might do »o under wee. 
tltli : anil all the provision» of the waid weetion, in respect of 
matter» arising thereunder, shall apply mutaits mutandis lo 
matters arising under this seetion : Provided that no such 
appointment shall lie made without the consent of the Attorney 
(jetterai.

Oripin]—« Edw. VII, Can., ch. 5. see. 1; sec. 851, Code of 1892: 
R.8.C. 188(1, ch. 178, see. 47.

Wilson ••Staled la be” able ta titer material information]—The 
aante particularity is not required as to the proof to tie adduced on 
an application for a commission to take the evidence under roc. 716, of 
a witness out of Canada who is " stated lo lie " aide to give material 
information relating to a summary conviction offence as would lie re
quired upon nu application under see. 11117, to take evidence for uae at 
the trial of an indictable offence or at a preliminary enquiry, in which 
cuaes it must lie "made to appear” that the evidence of the éliront 
witness is material. R. v. Murray, 22 Can. Cr. Cas. 119, 21 O.W.R. 544. 
3 O.W.N. 734.

Use of deposition* on appeal]—Hoe sec. 752 (3).
Stipulation to use depositions in another onse]—An agreement lo use 

evidence taken in another case should tie properly recorded. R. v. Davey, 
22 Can. Cr. Cas. 221, 5 O.W.N. 666, 25 O.W.R. 630.

Proof of exception, etc* It) defendant. Prosecutor need not prove 
negative.

717. Any exception, exemption, proviso, excuse or qualifi
cation, whether it does or does mit accompany in the same section 
the description of the offence in the Act, order, by-law. regula
tion or other document creating the offence, may lie proved by 
the defendant, hut need not lie specified or negatived in the 
information or complaint, and whether it is or is not so specified 
or negatived, no proof in relation to the matter so specified or 
negatived shall be required on the part of the informant or 
complainant.

Oriffin]—8-9 Edw. VII, Can., eh. 9, see. 2; sec. 852, Code of 1892; 
R.8.C. 1886, ch. 178, sec. 38.
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Onus on defendant to prove himself within statutory exceptions]
Her. 717 is. Ht» regarde eunmiary conviction mat tore, an exception to 

the rule that he who allege» a fact must prove it even though the alle
gation is couched in negative terms, unless the subject of the negative 
assertion is peculiarly within the knowledge of the accused, in which ease 
it was for him to prove it as a matter of defence, even before see. 717 
was enacted.

Since the Act St Edw. VII, Can., ch. St, amending see. 717 of the Code, 
it is not necessary for the prosecutor to negative exceptions in sub-secs. 
117 and 127 of the Canada Temperance Act. R. v. Dibblee, cx pane 
McIntyre, 39 N.B.R. 361.

Negativing exceptions in information]—For the prior law on the 
question of negativing exceptions in the description of the offence, see 
U v Basawito, i BjCJI 132, It r. White, 21 r < < r 864, Oat 
it x. Straws, » BXM. 188, i Oaa. Or. Cw 108, it v. gwlth, 8 Oaa Ci
Cas 1*3, .11 Oat it l'l-i ; it r. Naaa, 10 PS. 80S (Oat.) ; B i ..........
13 Can. Cr. Cas. 98, 15 O.L.R. 321.

Naa-appearanre of accused. Ex parte hearing. Warrant to 
procure iittcndance of accused.

718. In case the accused does not appear at the time and 
place appointed by any summons issued by a justice on informa
tion before him of the commission of an offence punishable oil 
summary convict ion then, if it appears to the satisfaction of 
the justice that the summons was duly served a reasonable time 
Indore the time ap|>ointed for appearance, such justice may pro
ceed r.r parle to hear and determine the ease in the absence of 
the defendant, as fully and effectually, to all intents and pur
poses. as if the defendant had personally appeared in obedience 
to such summons, or the justice may, if he thinks fit, issue his 
warrant as provided by sees. 659 and 660 and adjourn the 
hearing of the complaint or information until the defendant 
is apprehended.

Oriflin']—-56 Viet., Can., eh. 32, sec. 1 ; see. 853, Code of 1892 ; R.8.C. 
1886, eh. 178, see. 39; 32-33 Viet., Can., eh. 31, sees. 7 and 32.

Process for compelling appearance]—Code see. 711.
In ease the accused "dors not appearappearance by counsel]— 

In Rex v. Montgomery, 102 L.T.R. 325, there was a hearing of a sum
mons for driving a motor ear at a speed exeeeding the limit. The 
defendant appeared by his solicitor, who pleaded guilty on his behalf 
and also to a previous conviction. The justices, on the application of 
the inspector of police, ordered a warrant to compel the defendant to
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appear personally. Tin* warrant wan granted improperly, no it was held 
on appeal, because a valid plea of guilty had been made. Lord Alver- 
stone, C.J., said: “It was not necessary for the purpose of obtaining 
a conviction or of proving the previous conviction, for the appellant 
had pleaded guilty to both.”

Bucknill, J., said : “The justices were bound to proceed on the 
appearance and to convict in this case. That was all they had to do on 
the plea of guilty being made to the offence ami to the previous 
conviction.”

The decision in R. v. Montgomery, supra, was applied in R. v. 
Thompson, (1915) 2.‘$ Can. Cr. Cas. 463 (N.8.) ; see also R. v. Thompson, 
11909] 2 K.B. 614, 100 L.T.R. 970; R. v. Coote, 22 O.L.R. 269, 17 Can. 
Cr. Cas. 211 ; R. v. McDonald, (1913) 21 Can. Cr. Cas. 229 (P.E.I.).

Failure to appear on an adjourned hearing after appearing to the 
summons]—Code sec. 722.

"Summons duly served”]—As to manner of service, see secs. 658 
and 711.

Default in appearing to defective summons or defective informa
tion]—Sec. 718 applies only to a valid summons and default there
under; the defendant is not bound to appear to a summons which was 
not signed. Lamontagne v. Lanetot, (1916) 25 Can. Cr. Cas. 449 (Que.).

A summary conviction was set aside where no place of trial was 
mentioned in the summons and defendant did not appear ; R. v. Wilson ; 
ex parte Harrington, 40 N.B.R. 383; and where the place of the offence 
was not stated in the information and defendant’s counsel appeared 
only to object to the jurisdiction and then withdrew from the case; 
R. v. Hubbard, ex parte Monahan, (1914) 42 N.B.R. 524; although the 
summons mentioned a place of the offence. R. v. Hubbard, supra.

A variance or discrepancy between the day of the week and the day 
of the month mentioned in the summons does not invalidate it; the day 
of the month governs. Ex parte Tompkins, 37 N.B.R. 534.

The failure to properly state the prior offence in the summons will 
prevent a conviction for a second offence in default of appearance, lie 
Crouse (R. v. Crouse No. 2), (1913) 21 Can. Cr. Cas. 243, 12 E.L.R. 
499 (N.8.) ; R. v. Grant, 30 N.8.R. 368.

Appearance by counsel]—See secs. 720, 720a, and note to 721.
“ If it appears that the summons was duly served ”]—The justice’s 

jurisdiction -to act under sec. 718 depends on this proof of service; 
Lévesque v. Asselin, 6 Que. P R. 64, 8 Can. Cr. Cas. 505; and on a 
"summons” lieing duly served. Laçasse v. Fortier, (1917) 30 Can. Cr. 
Cas. 87 (Que.). A notice from the complainant of the time and place 
of hearing accompanied by a copy of the complaint, is not a “ summons.” 
Laçasse v. Fortier, supra ; Rheaume v. Cliche (1917) 24 Rev. Leg. 61 
(Que.).

On motion for a writ of certiorari to remove a conviction for a 
violation of the Canada Temperance Act it appeared that the writ of
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summons, which was dated July 26th, 1909, and was returnable two days 
later, was served by a constable who delivered it to a brother of defend
ant, the defendant himself being absent from home at the time. The 
affidavit of the constable showed that the summons was served on the 
evening of the same day on which it was dated, between the hours of 
nine and ten o'clock, and that the person to whom it was delivered was 
of sufficient age, but it was not made to appear that such person was 
an “ inmate " of defendant*» last or most usual place of abode, the 
affidavit merely stating on this point that he stayed there most of the 
time. It was held that the service was sufficient in point of time, but 
that, in the absence of evidence to show that the summons was delivered 
to the defendant personally, or in his absence to an inmate of his last 
or most usual place of abode, as required by sec. 65s, sub sec. (4), the 
conviction must lie set aside. R. v. Franey, 16 Can. Cr. Cas. 441, 44 
N.8.R. 163.

The justice may accept, as proof of service of the summons a con
stable's affidavit of service endorsed thereon and sworn liefore another 
justice prior to the return date. R. v. Smith, 16 Can. Cr. Cas. 425. 
(This case was disapproved as to another point involved, in R. v. Mitchell, 
24 O.L.R. 324, 19 O.W.R. 588).

In default of appearance the justice may proceed ex parte to hear 
and determine]—The justice has a discretion to exercise which the court 
will not review on certiorari. R. v. Coote, 22 O.L.R. 269, 17 Can. Cr. 
Cas. 211. He is to decide whether he will proceed ex parte or adjourn 
the hearing and issue a warrant. R. v. Smith, L.R. 10 Q.B. 614 ; R. v. 
Coote, supra.

It has been held that in proceeding on default, an error in stating the 
date of the offence in the information may lie corrected so long as it 
does not charge a different offence. Ex parte Tompkins, 37 N.B.R. 552. 
And a change of the date of a liquor selling offence does not in all eases 
mean that a different offence is charged; there may be such other par 
ticulars of time and place disclosed as point to a single occasion ami 
not to a continuous offence. Ex parte Tompkins, supra.

The defendant is not. to lie convicted in his absence of an offence 
distinct from that stated in the information and summons. Ex parte 
Doàerty, ! , i On. Or. On M, S3 KAA IS.

On proceeding to try a summary conviction matter in default of 
appearance and convicting the accused, the justice may also hear evi
dence and make an adjudication as to whether there are any chattels 
whereon to levy a distress (Code sec. 744), ami if there are hone he 
may dispense with the issue of a distress warrant and with a return 
of no goods and may issue a commitment in the first instance. R. v. 
Began, 14 Can. Cr. Cas. 148, 17 O.L.R. 366.

In default of appearance the justice may issue warrant and adjourn 
the hearing']—Where the defendant fails to appear, an adjournment of 
the hearing must nevertheless be to a time and place appointed and
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publicly stated at the time the adjournment takes place. R. v. Smith, 
lti Can. Cr. Cas. 425 (N.S.).

The accused when so brought up on warrant has the same right to 
make his full answer and defence as he would have had on the original 
return date. Levesque v. Asselin, 0 Que. P.R. <14; same case sub nom. 
tt. v. Levesque, 8 Can. Cr. Cas. .‘105. He has taken the risk that the 
magistrate would proceed ex parte instead of adjourning; but a justice 
of the peace has no right if he illegally proceeded ex parte without 
proof of service of the summons, to issue a warrant of arrest to bring 
the accused before him for sentence and pronounce same without allow 
iug further evidence. Lévesque v. Asselin, ti Que. I\K. lit, S Can. Cr. 
Cas. 505. e

Non-appearance of prosecutor.—IHhiiiInsh I or adjournment.

719. If, upon the «lay and at the place so appointé, the 
defendant appears voluntarily in obedience to the summons in 
that behalf served upon him. or is brought before the justice by 
virtue o’f a warrant, then, if the complainant or informant, 
having had due notice, does not appear by himself, his counsel, 
solicitor or agent, the justice shall dismiss the complaint or 
information unless he thinks proper to adjourn the hearing of 
the same until some other day upon such terms as he thinks fit.

Origin)—Hee. 854, Code of 1892; R.H.C. 18S<$, ch. 178. sec. 4L

rrocccdlngs when hotli parties appear.

720. If both parties appear, either personally or by their 
respective counsel, solicitors or agents, liefore the justice who is 
to hear and determine the complaint or information such justice 
shall proem! to hear and determine the same.

Ori,,,*]—Soc. 855, Code of 1892: R.H.C. 1886. ch. 178, sec. 41 ; 1112 
Viet., Imp., eh. 43.

Other justices not entitled to intervene]—Other justices of concurrent 
jurisdiction are not entitled to sit as associate justices on a case which 
the sitting justice has jurisdiction to try alone and desires so to try it. 
R. v. McRae, 28 Ont. R. 569.

Jurisdiction on appearance by counsel]—In a summary conviction 
matter, the accused may appear by counsel instead of personally and 
the magistrate has jurisdiction to proceed without requiring the accused 
to be personally present. R. v. Roiner, 2.1 Can. Cr. Cas. 2.15; Denault v. 
Robida, 10 Que. 8.C. 199; 8 Can. Cr. Cas. 501; Ex parte Doherty, 33 
N.B.R. 15, 1 Can. Cr. Cas. 84; Proctor v. Parker, 12 Man. R. 528, 3 Can. 
Cr. Cas. 37; R. v. McDonald, 8 Can. Cr. Cas. 348 (P.E.I.) ; R. v. 
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Thompson, [1909] 2 K.B. 614, 100 L.T. 970; R. v. Montgomery, 102 
LI B i U n OUI SS», 17 Qm Of. Qm -II. 1 I
Thwpese, ( l»l» - Il Oml Ci I

A corporation defendant must appear “ by attorney.” tiec. 720a.
Counsel duly authorized may enter a plea of guilty in the absence 

of the client. K. v. McDonald (1913) 21 Can. Cr. Cas. 229 (P.E.I.) ; 
R. v. Thompson, [1909] 2 K.B. 614 ; R. v. Montgomery, 102 L.T. 325.

In R. v. Aves, 24 L.T. 64, it was held that an absent defendant may 
plead guilty through his counsel duly authorized but if counsel without 
authority so to do pleads guilty for the defendant, the conviction is 
invalid. It is well, therefore, to have defendant’s written authority for 
such plea and to have .such authorization ready to file with the magis
trate should he require it. This is particularly desirable where a subse
quent offence would entail an increased punishment and would raise the 
question of the validity of the first conviction ; and this although the 
punishment for the case in hand may be only a fine which is tendered 
at the hearing. See Hallsxvorth v. Zickrick, 17 C.L.T. 37; R. v. Broad 
foot, 17 Can. Cr. Cas. 31 (N.S.); R. v. Dimond, 9 Sask. L.R. 106.

Arraignment of accused when personally present]—Code sec. 721.
Justice cannot enforce personal attendance under Part XV if counsel 

appears]—So full and complete is the power given by secs. 715 and 720 to 
counsel to represent the person charged, that the presence of counsel 
in court prevents the magistrate from enforcing the appearance of the 
accused there ; and where there is a proper appearance by counsel, 
attorney, or agent, the justices are bound to hear and determine the 
same, and, on a plea of guilty, to convict the offender. R. v. McDonald, 

as» r BJ : it x. ItaMpaaa, I IMS] 2 LB. 
614 ; R. v. Montgomery, 102 L.T.R. 325.

If change not admitted, evidence to he taken]—The evidence of wit
nesses is to be taken in the manner provided by Part XIV. Code secs. 
721 (3), 682, 683, 686 ; but when the proceedings are under Part XV 
the witnesses need not sign their depositions. Hec. 721 (5).

Ordering particulars in summary prosecution]—See sec. 723 (2).
Previous notice of the charge by summons or otherwise]—Unless dis- 

jieiisH with by statute or waived, there must be some previous summons 
or notice, to the party charged, of the hearing of the charges against 
him. This may lie waived by appearing, pleading and defending. But 
asking an adjournment for the purpose of procuring evidence is not 
necessarily a waiver. R. v. Vrooman, 3 Man. R. 509 ; R. v. Davis (1912) 
3 W.W.R. 1 (Alt*.); R. v. McNutt, 3 Can. Cr. Cas. 184 (N.8.); and 
sim1 ex parte Dolan, 41 N.B.R. 95, 26 Can. Cr. Cas. 161. But if he 
examines or cross-examines a witness in proof of his objection, it seems 
that thereby he submits to the jurisdiction of the magistrate to decide 
the point and cannot raise it afterwards on certiorari. R. v. Doherty, 
(1899) 32 N.N.R. 235, 3 Can. Or. Cas. 505.
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Case closed for the complainant ; motion to dismiss]—If the prosecu
tion goes oil with the evidence and elosess its case, the justice is to 
determine whether an objection taken by the defence is to be sustained, 
which takes exception to the sufficiency of the proof. R. v. Chew Deb, 
(1913) 3 W.W.R. 854, 18 B.C.R. 23, 23 W.L.B. 308, 21 Can. Cr. Cas. 20. 
It is not competent for the justice to give the complainant leave to 
withdraw the charge so that he may lay a fresh information for the 
identical offence and adduce new evidence ; R. v. Chew Deb, supra ; 
though he probably would have power to give leave to the complainant 
to re-open the case in chief and to grant an adjournment for bringing 
further evidence. On the motion to dismiss being refused, the defence 
is entitled to call evidence. R. v. Dominion Drug Stores [ 1919] 1 
W.W.R. 285 (Aha.)

Sert lee of summon* upon corporation. Appearance by corporation.
720\. When the defendant is a corporation the summons 

may lie served on the mayor or chief officer of such corporation, 
or upon the clerk or secretary or the like officer thereof, and may 
be in the same form as if the defendant were a natural person.

2. The corporation in such cast? shall appear hy attorney, and 
if it does not appear the justice may proceed as in other cases.

Ori/yin]—Can. 8tat. 1909, cli. 9, sec. 2.
Service of summons on corporation]—Prior to this enactment, notice 

of the summons was held to be good if given in a manner similar to a 
notice of indictment of a corporation given under Code sec. 918. R. v. 
Toronto By. Co., 2 Can. Cr. Cas. 471, 2(1 A.R. 491 (Ont.) Roc. 720a 
requires service of the summons itself. A similar provision is contained 
in Part XVI as to certain indictable offences. See sec. 773a.

Evidence against corporation]—Membership or the holding of shares 
in the defendant corporation does not excuse the shareholder from lieing 
compelled to give evidence in the charge against the corporation. R. v 
Mayflower Bottling Co., 44 N.S.R. 417.

The shareholder may, bv active, personal participation in the cor
poration’s offence render himself liable as a party to its offence. R. v. 
(Massey, (1912) 22 Can. Cr Cas. 71 (N.8.) and see R. v. Hendrie, 10 
Can. Cr. Cas. 198; R. v. Hays, 12 Can. Cr. Cas. 423; Bernier v. Dcquoy, 
33 Que. R.C. 237.

\ mi liniment of a reused. Conviction or order if charge admitted.
If charge not admitted.- evidence in reply.- Under Part XV 
witness need not sign.

721. If the defendant is personally present at the hearing 
the substance1 of the information or complaint shall lie stated to 
him, and he shall he asked if he has any cause to show why he 
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should not Ik- convicted, or why an order should not Ik- made 
against him, as the ease may he.

t. If the defendant thereupon admits the truth of the in
formation or complaint, and shows no suflirient cause why he 
should not In- convicted, or why an order should not he made 
against him. as the ease may Is-, the justi(-e present at the hearing 
shall convict him or make an order against him accordingly.

it. If the defendant dis-s not admit the truth of the informa
tion or complaint, the Justin- shall proceed to inquire into the 
charge and for the purjaiscs of such inquiry shall take the evi
dence of witnesses Isith for the complainant ami accused in the 
manner provided In Part XIV in the ease of a preliminary 
inquiry.

I. The prosecutor or complainant is not entitled to give evi
dence in reply if the defendant has not adduced any evidence 
other than as to his general character.

fl. In the hearing under this Part the witnesses need not sign 
tlieir depositions.

Origin]—Bee. 856, Code of 18112: R.8.C. 1 886, eh. 178, secs. 43. 
44, 46.

If defendant is personalty present *']- This <hs*s not make it nidi 
gatorv upon defendant to attend personally in a summary conviction 
matter in answer to a summons, for, by see. 720, he is permitted to 
apja-ar either personally or by counsel ; H. v. McDonald ( 1013) 21 Can. 
Cr. Cas. 229 (P.E.I.) ; Bessell v. Wilson, 1 E. & R. 488; R. v. Mont
gomery, 102 L.T. 325; R. v. Coote, 22 O.L.R. 209, 17 Can. Cr. Cas. 211; 
R. v. Thompson, (1915) 23 Can. Cr. Cas. 403 (N.S.) ; R. v. Thompson 
11909] 2 K.B. 614 ; And if he apjn-ars by counsel lie is not chargeable 
with non-appearance under see. 718. An information for one offence 
may Is- changed to another in the defendant's presence or he may Is- 
eallcd upon to answer to additional charges, but with the right to 
nsk an adjournment. See sec. 724 (4) and sec. 722. If, however, the 
defendant allows the proei-edings to go on upon a new charge without 
any protest or request for time to answer, he will lie hound by them. 
R. V. Clarke, 20 Ont. R. 642; R. v. Crouch, 35 U.C.R. 433 (Out.); 
Stones» V. Lake, 40 Ü.C.R. 320 (Ont.).

The want of service of a summons as well as any irregularity in 
the service may lie cured by defendant's presence. R. v. Hughes, 4 Q.R.D. 
614; R. V. Hem, ft JJ>. 82. 2- L..1.M.C. 86, s On C.C. 121; R v. 
Fletcher, 12 Cox C.C. 77; R. v. Stone, 1 East 639; R. v. Clarke, 20 
Ont. R. 642; Davis v. Feinstein, 25 Man. R. 507 ; R. v. Rennett, 3 Ont. 
R. 45 ; R. v. Doherty, 3 Cnn. Cr. Cas. 505. When a man appears before
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justice» and a charge is then made against him, if he has not been 
summoned he has good ground for asking for an adjournment. If lie 
waives that and answers the charge, a conviction would be perfectly 
good against him. R. v. Khaw (1865) L. & C. 57». 10 Cox C.C. 66, 
per Blackburn, J.; Turner v. Postmaster General (1864) 5 B. & H. 750, 
10 Cox 15, 11 Jur. N.H. 137.

The accused by proceeding with the trial without objection niav he 
held to have submitted to the justice's jurisdiction, although illegally 
arrested under an invalid warrant issued without any sworn informa 
lion. R. v. Yaldon, 17 O.L.R. 17», 13 Can. Cr. Cas. 489.

Tin substance of the complaint to be stated to defendant}—The 
defendant is to la* arraigned upon a specific charge made known to him 
at the hearing. R. v. Roach, 0 O.W.N. 630, 23 Can. Cr. Cas. 28; Martin 
v. Mackonachie, 3 Q.B.D. 739, 770. He should not have to ascertain 
the nature of the charge us the case develops during the taking of 
evidence. Nagazoa v. Niquet, (1917) 24 R. de .lulls, 339, 30 Can. 
Ci. Cas. 77 (Que.). In every case where an individual is accused of 
an offence for which he. may lie imprisoned a complaint in writing 
should be made against him before the case is called and before lie is 
called upon to plead or show cause under sec. 721, sub-sec. (2). Nagazoa 
v. Niquet, supra.

Defendant to be asked to show musc; jdeadinp to the charge]— 
Technically speaking, there is no such plea as either “ guilty " or “ not 
guilty” contemplated by Part XYr. Under sec. 721 of the Code, an 
accused is to be asked, ” if he has any cause to show why he should 
not be convicted, or why an order should not be made against him, 
as the case may be.” The practice is almost universal, to ask the 
accused if he l»c guilty or not guilty, and when an accused 
pleads guilty such plea may tie regarded as an admission of 
the truth of the information and of the absence of sufficient cause 
whv he should not lie convicted or why an order should not be made. 
B. v. O'Brien, [1918] 3 W.W.R. 848. 849, (Bask.). If the same prin
ciples apply to a trial under Part XV as to a trial of an indictable 
offence, liefore a judge and jury in a superior court, an application 
after judgment for leave to change a plea is too late. Rex v. Kellie, 9 
Car. & P. 346.

Even before judgment the court has a discretion in the matter. 
Rev. v. Plummer [1902] 2 K.B. 339, at p. 349, 71 L.J.K.B. 805; R. v 
O'Brien, [1918] 3 W.VV.R. 848 (Bask.).

If the principles applicable to a trial on indictment do not apply 
to a trial under Part XV, then it seems there is no authority for allow
ing an accused -to withdraw an admission as to the truth of an informa
tion and as to the absence of sufficient cause why he should not lie 
convicted. R. v. O’Brien, supra.

Although the accused may “ admit the truth of the information," he 
is still to have an opportunity of setting up that the information dis-
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el®*®* H" "(Trace in law. Er parte Richard (1916) 2»i Can. Cr. Can. 
166 (Que.).

Mure the complaint is not properly laid)—An illegal complaint could 
not give to the juatiee of the peace the necessary jurisdiction to inquire 
into it and decide upon it: Carrière v. Montreal (1902), 5 Que. P.R. 
M; R. V. Leach inski, 17 Can. Cr. Can. 199; R. v. Code, Id Can. Cr. Caa. 
1172; K. v. Coulaon, 27 Ont. R. 59, 1 Can. Cr. Caa. 114. So where the 
Wni Revenue Act, 1915, provided that the fine meat lie mud for and 
recovered in the name of the Minister of Inland Revenue, and the 
complaint whs brought in the peraonal name of another person, it was 
held that the complaint was not susceptible of being amended, since the 
effect of such amendment would not only lie to correct the name of 
the complainant, but to substitute as complainant a |ieraon other than 
the one who lias lodged the complaint. Er parte Richard, 26 Can. Cr. 
Caa. 166 (Que.) ; llëland v. Boyce, (191.1) 21 Can. Cr. Cas. 421; R. v. 
( P R., 12 Can. Cr. Cas. 549, 7 Terr. L.R. 44.1, and an appearance by 
counsel and a plea of not guilty entered by counsel for defendant in 
his absence without objection to an alleged irregularity in the informa 
tiun and proceedings upon which the summons was founded, is a waiver 
of the irregularity and a submission to the jurisdiction of the justice. 
R. v. Kay (1911) 26 Can. Cr. Cas. 171 (N.B.); Dixon v. Wells, 25
Q. B.D. 249; R. v. Thompson, 11909] 2 K.B. 614.

If the information does not disclose an offence within the magic 
t rate's territorial jurisdiction and the defendant does not attend on 
the summons either personally or by counsel, the defect cannot be 
cured so as to give the magistrate jurisdiction to proceed nr parte. 
B. v. Hubbard, (1914) 42 N.B.R. 524, 24 Can. Cr. Cas. 127.

An information which purports to lie that of one person, but which 
is signed and sworn to by another person is invalid. R. v. McNutt 2K 
N.8.R. 377, 3 Can. Cr. Cas. 184.

Certain defects in the information cured]—Code secs. 723-725.
Defects in the summons]—Defects in a summons are cured by a 

personal appearance by the defendant and going to trial on the merits.
R. V. Holyoke, cr parte McIntyre, 21 Can. Cr. Cas. 422, 13 E.L.R. 210 
(N.B.); R. v. Doherty, 3 Can. Cr. Cas. 505, 32 N.8.R. 235; Ex parte 
Oilierson, 4 Can. Cr. Cas. 537, 34 N.B.R. 538; McOuiness v. Dafoe, 3 
Can. Cr. Cas. 139, 27 Ont. R. 117.

A summons may be issued upon an information before a justice of 
Hie peace for an offence punishable on summary conviction, although 
the information has not been sworn ; but before a warrant can he issued 
to compel the attendance of the accused, there must tie an information 
in writing and under oath. R. v. William Mctionald (1896), .1 Can 
Cr. Cas. 287 (N.S.).

If a magistrate a summons is issued on an information purporting to 
have been sworn at a specified time and place, and the defendant appears 
thereon and pleads to the charge, the proceedings will not he quashed
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on certiorari bees une it in afterwards shown that the information was 
not in fact sworn at such time and place. Ex parte Bonier, (1896) 2 Can 
Cr. Cas. 121, 34 N.B.R. 84.

A person who appears in answer to a summons, and takes his trial 
and his chance of acquittal, is considered as having waived any objec
tion to the summons. R. v. Justices of Cariick-on-Ruir, 16 Cox C.C. 571 ; 
1 V 11 mm* ( ISM) SO A B «8 : « h <

Appearance without summons or warrant]—There may lie an appear
ance by which a summons is waived ; R. v. Mitchell, (1911) 24 O.L.R. 
324, 19 Can. Cr. Cas. 113; Oeller v. Loughrin, 24 O.L.R. 18. 18 Can. Cr. 
Cas. 461 ; or the right to object la-cause of the illegality of the warrant 
may lie waived. R. v. Yaldon, 17 O.L.R. 179, 13 Can. Cr. Cas. 489.

But in a proceeding which is subject to Part XV, if the attendance 
of the accused lief ore the magistrate has been compelled by his illegal 
arrest upon a warrant issued without jurisdiction, and objection is taken 
on the hearing but overruled, the summary conviction will In* quashed. 
Ex parte Grundy, 12 Can. Cr. Cas. 65 (N.B.) ; Ex parte Boyce, 24 N.B.R. 
247, Ex parte Coffon (R. v. Mills), 11 Can. Cr. Cas. 48, 37 N.B.R. 122. 
[Contra: R. v. Hanley, 41 O.L.R. 177: R. v. Baptiste Paul, 26 Can. Cr. 
Cas. 159.1

As to raising the objection to a separate charge brought while the 
accused was in custody under the illegal arrest, see R. v. Hurst, (1914) 
7 VV.W.R. 994, 23 Can. Cr. Cas. 129, 30 W.L.R. 176.

Where arrest is authorized without a warrant]—If the arrest is made 
without a warrant upon a charge which is to be tried under Part XV, 
e.g., vagrancy, the accused is taken to the police station, the charge is 
entered in the complaint book and unless bailed by competent authority, 
the prisoner is there detained and brought la-fore the magistrate at the 
earliest opportunity. The charge is then read, the prisoner pleads, and 
the case is then tried or inquired into or the prisoner remanded or bailed 
on the trial being adjourned. R. v. Jackson, (1917) 40 O.L.R. 173, 29 
Can. Cr. Cas. 352, 362.

Depositions to be in writing]—The omission of the magistrate to 
have the evidence taken in writing at the trial is fatal to the conviction ; 
Re Lacroix, 12 Can. Cr. Cas. 297, (Que.) ; R. v. McGregor, 11 B.C.R. 350, 
10 Can. Cr. Cas. 313; Denault v. Robida, 10 Que. 8.C. 199 ; unless the 
taking of the depositions is waived as it has been held may tie done. 
R. v. Poirier, re Janneau, 31 Que. S.C. 67, 12 Can. Cr. Cas. 360; 
(William) King v. Weir, 8 Que. P.R. 409.

The omission to take down the depositions is not material if in the 
course of the hearing the accused changes his plea to one of guilty 
and is sentenced on that plea. R. v. Goulet, (1907) 12 Can. Cr. Cas. 
365 (Que.). The taking of the depositions in writing is waived if 
defendant's counsel knowing of the omission, enters upon his cross-exam
ination without taking objection. Bedard v. The King, 22 Rev. Leg. 
302, 26 Can. Cr. Cas. 99 (Que.).
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A* to waiver of depositions in quasi-criminal proceedings under
pfiiïlifilll bUHf ew E. v. I... . 11815) 84 Onl Or. Om 887 (H I
Piers, 44 N.8.R. 254; Rand v. Rockwell, 2 N.8.I). 199.

Omission to read depositions over to witnesses]—The provisions of 
secs. 682 and 721, sub-sec. 3, require the evidence to be read over to 
the witnesses on the trial of an information or complaint, but such is 
a matter of procedure, and its omission does not go to the jurisdiction 
of the magistrate. R. v. Kay, ex parte Gallagher, 38 N.B.R. 498; R. v. 
Kay, ex parte Steevcs, 39 N.B.R. 2, 15 Can. Cr. Cas. 160; ex parte 
Doherty, 32 N.B.R. 479.

Signature of deposition by witness not essential under Part XV]— 
Witnesses are commonly asked to sign their depositions and that practice 
is called for on a preliminary enquiry (sec. 682), as to depositions not 
taken down in shorthand (secs. 682, 683) ; but sub-sec. (5) of sec. 721 
makes this unnecessary in proceedings under Part XV, whether the 
depositions are taken in longhand or in shorthand.

The justice to sign the depositions]—Whether taken in shorthand or 
not, the justice is to sign the depositions (sec. 682), the signature 
being affixed to the transcript when the shorthand notes are extended. 
Sec. 683.

In New Brunswick it is held that a summary conviction will not lie 
quashed because the depositions signed by the witnesses were not also 
signed by the presiding justice ; and that the omission does not go to 
the jurisdiction. Rex v. Kay, Ex parte Gallagher, 38 N.B.R. 498, 14 
Can. Cr. Cas. 38; Ex parte Budd (N.B.) 17 Can. Cr. Cas. 236. Sub set*. 
4 of sec. 682 was held to be directory only and the signing by the magis 
trate a mere matter of procedure. Ibid. But see note to sec. 682.

When depositions taken in shorthand]— Code sec. 683.
Sec. 683 of the Code permits the magistrate, in a preliminary inquiry, 

to have the evidence taken in shorthand; and, by force of secs. 711 and 
721 (3), the same course can la.» taken on a trial under the summary 
convictions clauses. R. v. L’Heureux, 14 Can. Crim. Cas. 101 ; Rex v. 
Warilow, 17 O.L.R. 284. 14 Can. Cr. Cas. 117; R. v. Bond (1911) 19 
Can. Cr. Cas. 96.

Contradieting the recorded plea]—Whether there was in fact a plea 
of guilty in a summary conviction matter as stated in the conviction, is 
a question of fact as to which affidavits may lie used on certiorari pro 
and contra; and if satisfied by such affidavits that the plea was wrongly 
recorded the conviction will be quashed for want of jurisdiction. R. v. 
Barlow 11918] 1 W.W.R. 499 (Alta.) ; R. v. Richmond (1912] 2 W.W.R. 
ISPO, 10 Om Or. Om 10 ( AIM).

Appearance by counsel without defendant's personal attendance]— 
Code see. 720.

Hearing in open court]—Code sec. 714.
Non-appearance of prosecutor]—Sec. 722 (3).
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tdjnurnmcnt. Hearing at lime In nlilcli ad.lmirued. Prnsecalcir 
mil appearing. Defendant nig) g« *1 large, lie eiininillled 
or pul under reengnlaanee. In event of niin-a|i|iearanre 
narrant may huie-Ii adjournment for mure than eight day*.

722 Heforv or during the hearing of any information or 
complaint tlu> justice may, in liis discretion adjourn the hearing 
of the same to a certain time or place lo Ik' then np|iointed and 
stated in the presence and hearing of the party or parties, or of 
their respective counsel, solicitors or agents then present, hut 
no such adjournment shall lie for more than eight days.

2. If, at the time and place to which the hearing or further 
hearing is adjourned, cither or Isitli of tile pari les do not appear, 
|w‘rsonallv or by his or their counsel, solicitors or agents respec
tively, liefore the justice or such other justices as shall then be 
there, the justice who is then there may proceed to the hearing 
or further hearing as if the party or parties were present.

3. If the prosecutor or complainant does not appear the jus
tice may dismiss the information, with or without costs as to 
him seems fit.

4. Whenever any justice adjourns the hearing of any case he 
may suffer the defendant to go at large or may commit him to 
the common gaol or other prison within the territorial division 
for which such justice is then acting, or to such other safe custody 
as such justice thinks lit, or may discharge the defendant upon 
his recognizance, with or without sureties at the discretion of 
such justice, conditioned for his a|i|iearancc at the time and 
place to which such hearing or further hearing is adjourned.

6. Whenever any defendant who is discharged u|hiii recog
nizance, or allowed to go at large, does not ap|H-ar at the time 
mentioned in the recognizance or to which the hearing or further 
hearing is adjourned the justice may issue his warrant for his 
apprehension.

Origin]—Sec. 857, Code of 1892; B.8.C. 18811, eh. 178, sees. 48, 49, 
50, 51; 32-33 Viet., Can., eh. 31, sees. 7, 32.

Applictition lo Port XV only]—See. 722 refers to summary convie 
tion procedure and does not apply to a preliminary enquiry for an 
indictable offence. Dick v. The King, 19 Can. Cr. Cas. 44, 13 Que. P.It. 
57 ; Code sec. 798.

“ No fntch adjournment shall hr for more than eight days "]—The 
adjournment here referred to is an adjournment of the hearing, and 
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this in to lie distinguished from an adjournment after the hearing on 
a reservation of judgment. See note to see. 726. At the expiration of 
the eight days without a further hearing or adjournment, the justice 
becomes functus officio. Paré v. Recorder of Montreal, 27 Que. S.C 
424, 10 Can. Cr. Cas. 295. And where the justice has a regularly 
appointed clerk of his court, the clerk in his unavoidable absence may, 
it seems, adjourn the court only to a date w'ithin the eight day limit 
from the last adjournment personally made by the justice. Paré v 
Recorder of Montreal, supra.

But the justice having a general jurisdiction over the offence may. 
it seems, proceed with the charge with the defendant's consent without 
issuing a fresh summons if the defendant voluntarily attends at a date 
beyond the eight days after consenting to an adjournment for a longer 
time. Bedard v. The King, (1916) 26 Can. Cr. Cas. 99 (Que.); R. v. 
Hazen, (IMS) 26 A.R. 633 (Ont.); R. v. Ileffernan, (1887) 13 Ont. R 
616. [Contra: R. v. French, (1887) 13 Ont. R. 80.]

The hearing may be adjourned from time to time if either party 
is present. Proctor v. Parker, 12 Man. R. 528; Messenger v. Parker, 
(1885) 18 N.8.R. 237, 242. As to adjournment or dismissal on the non 
appearance of the prosecutor or his counsel, see sec. 719.

The eight days are to be computed so as to exclude the date when 
the adjournment was ordered, the following day being the first of the 
eight. R. v. Collins, 14 Ont. R. 613; Williams v. Burgess, 12 A. & K 
635.

An adjournment made for more than eight days in the absence of 
the accused and his counsel is invalid. R. v. Smith, 16 Can. Cr. Cas. 
425; Donohue v. Recorder's Court, 18 Can. Cr. Cas. 182 (Que.).

Defendant to wait for case to be called]—Although the case is 
adjourned to a fixed hour on a certain day, the accused is bound 1o 
wait until the case is called; and if the justice is not sitting at that 
hour he must still wait a reasonable time for the session to begin. R. v. 
Wipper, (1901) 34 N.8.R. 202, 5 Can. Cr. Cas. 17.

Bail on remand]—A defendant has his remedy by way of habeas 
corpus upon the return of which the court may order bail pending a 
remand by a magistrate, and this remedy is applicable us well where 
the charge upon which the remand was made is a subject of summary 
conviction and not indictable ns in respect of indictable offences. R. v. 
Vincent and Fair, 22 Can. Cr. Cas. 98, 5 O.W.N. 141, 25 O.W.R. 104. 
And the magistrate under sub-sec. (4) has a discretion to free tin1 
defendant either on bail or on his own recognizance to appear at the 
adjourned hearing instead of remanding him in custody.

If the person arrested is admitted to bail and a time and place for 
the hearing is then stated in his presence, the justice has a discretion to 
proceed with the hearing on the default of the accused in attendance on 
the day fixed. Sec. 722 (2); R. v. Hornbrook, ex parte Madden, 38 
N.B.R. 358, 13 Can. Cr. Cas. 273.
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Adjournment by one justice although special Act requires two for 
trial]—Code sec. 708 enables the justice before whom the information 
was laid, to adjourn the hearing of a summary conviction matter al 
though he would not alone have jurisdiction to try the case. B. y. 
Miller, 15 Can. Cr. Cas. 98, 19 O.L.R. 125; R v. Graves (No. 2), 16 
Can. Cr. Cas. 345.

Discretion to adjourn]—The granting of an adjournment in a sum
mary conviction matter is in the discretion of the justice, but such dis
cretion is not to be exercised in such a way as will deprive the accused 
of a fair trial. R. v. Luigi, 16 Can. Cr. Cas. 25 (Ont.).

Although it is usual to give an adjournment for the parties to pro
cure counsel, the justice is not bound to adjourn the case for that 
purpose ; R. v. Higgins, 5 L.T.N.H. 605; R. v. Cambridgeshire, 44 J.P. 
168; R. v. Tally (1915) 7 W.W.R. 1178, 30 W.L.R. 396 (Alta.) ; R. v. 
Irwiug, (1908) 14 Can. Cr. Cas. 489, 18 O.L.R. 320. 12 O.W.R. 316.

The justice has u discretion to grant an adjournment of the hearing 
in order that the defendant may obtain counsel, but where the accused 
failed to ask for counsel or for an adjournment until after the evidence 
for the prosecutor was closed, the magistrate's refusal to adjourn will 
not invalidate the conviction. R. v. Pfister, (1911) 19 Can. Cr. Cas. 
92, 3 O.W.N. 440, distinguishing R. v. Rrisbois, 15 O.L.R. 264, 13 Can. 
Cr. Cas. 96.

If there is a variance between the information and the evidence, 
the justice is to decide whether the variance has prejudiced the accused 
so that he has been “ thereby deceived or misled," and if he finds such 
cause of prejudice he may adjourn the trial and may impose costs upon 
the prosecutor ns a term thereof. Sec. 724, sub-sec. (4). If it is a 
mere variance, the justice has a discretion, but if the offence is of a 
distinct class the cast* is not one of variance and the defendant is not 
to be held to answer a distinct offence then brought forward for the 
first time without being given time to bring his witnesses and otherwise 
to make his full answer and defence. Code sec. 715. But if the special 
Act permits of prosecutions being brought in general terms for offences 
lietween widely separated dates and authorizes the substitution of one 
offence for another of the same class at trials thereunder, that would 
tend to show that for the purpose of the special Act the substituted 
offence should not be considered as a distinct offence. See R. v. Milkins, 
I 7 Can. Cr, Cat. SO I <hit.).

On the trial of an offence under the Canada Temperance Act, the 
information may be amended or altered, and any other offence under 
the Act substituted and the trial continued to conviction without an 
adjournment, if the defendant is present and does not allege he is 
misled and ask for an adjournment. R. v. Byron, Ex parte Batson. 37 
N.B.R. 386, 10 Can. Cr. Cas. 240.

A summary conviction for a second offence may be made under sub- 
sec. (2) on evidence taken in the absence of the accused at an adjourned
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livaring made aa required by euti-eer. (1). B. v. Leach, 14 Can. Cr. 
Cai. 376, 17 O.L.B. 643.

H hen adjournment dcmandable as of right]—A summary conviction 
will lie quashed, if by the refusal of a reasonable adjournment, the 
accused has been deprived of an opportunity to make his full answer 
and defence. R. v. Lorenzo, 1 O.W.N. 179, 10 Can. Cr. Cas. 19, 1 O.W.N. 
179.

Where the accused was summoned for the day following the service 
of the summons and the charge was then amended as for another 
offence, the accused was entitled to an adjournment without tieing put 
oil terms of paying the costs of the day, and the refusal of the same 
was a denial of his right to make “ full answer and defence,” (Code sec. 
715). R. v. Farrell. 12 Can. Cr. Cas. 524, 15 O.L.R. 100.

Unless it appears that the refusal of a magistrate to grant an 
adjournment results in the accused lieing prevented from having a fail
li ini, from making “ his full answer and defence,” the magistrate's 
hma fide exercise of discretion cannot be reviewed. R. v. Tally, (1915)
7 W.W.R. 1178, 2.3 Can. Cr. Cae. 449, .30 W.L.R. .390 (Alta.) ; R. v.
11wing, (1908) 1.3 Can. Cr. Cas. 489 (Ont.).

Discretion to adjourn on prosecutor's default1—If the prosecutor 
does not appear, not desiring to proceed with the case, the justices are 
not bound to dismiss the case but may proceed as if he were present ; 
and if the prosecutor is a necessary witness the ease may be adjourned 
and the prosecutor summoned and compelled to attend by the same 
process as an ordinary witness would be. Ex parte Bryant, 27 J.P. 277 ; 
Code sec. 719.

Eight to make full answer ana defence]—See sec. 715.
Waiving an irregular adjournment of summary conviction hearing]—
An irregular adjournment of summary proceedings before a rnagis 

I rate is waived by the accused afterwards appearing for trial and put
ting in his evidence without taking objection thereto. R. v. Miller, 15 
Cm. <’i. s7. i!* OLA. ISS; B. x. Oravaa ( Wo. I), II Cm. <y i'„.
.345; R. v. Ilazen, (1893) 20 A.R. «33 (Ont.).

Adjournment for judgment]—Code sec. 720.

Dei eels and Objections.

Proceedings not objectionable on certain grounds. Particulars 
may be ordered. Description of offence in words of Act.

723. No information, complaint, warrant, conviction or other 
|iroH*ei|ing nmlcr thin Cart shall la* deemed objectionable or 
insufficient on any of the following grounds, that is to say,— 

(a) that it does not miituin the name of the person injured, 
or intended or attempted to Ik» injured ; or.
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(b) that it docs not state who is the owner of any property
therein mentioned ; or,

(c) that it does not specify the means by which the offence
was committed ; or,

(d) that it does not name or describe with precision any
person or thing.

2. The justice may, if satisfied that it is necessary for a fair 
trial, order that a particular, further describing such means,
|tenon, place or thing, Ik* furnished by the prosecutor.

3. The description of any offence in the words of the Act or 
any order, by-law, regulation or other document creating the 
offence, or any similar words, shall Ite sufficient in law.

Origin 1—«3-64 Viet., Can., eh. 46, sec. 3; R.8.C. 1906, eh. 146, see. 
723; see. 846, Code of 1892; 42-43 Viet., Imp., eh. 49, see. 39.

Adjournment on charge being changed from that in information]— 
Sec Code sec. 724.

Variance as to time or place]—See sec. 724.
Ordering particulars if satisfied that it is necessary]—This may 

appear from the information itself or the defendant may support his 
application for particulars with an affidavit intituled in the matter of 
the information and stating that he is not aware of the nature and 
particulars of the alleged offence, and that it is necessary for a fair 
trial of the case that he should l>e given further particulars, (describing 
what is required in detail so far as possible). R. v. Btapvlton, 8 Cox 
C.C. 69.

Stating ownership]—Particulars may be ordered under sub-sec. (2) 
if the magistrate thinks it necessary. Ami if the information incor
rectly describes the ownership it may be amended and an adjournment 
granted. Ralph v. Hurrell, 40 J.P. 119, 32 L.T. 816; Code sec. 724 (4).

Sub-scc. (3)—Describing the offence]—The words of sub-sec. (3) 
relate simply to the description of the offence ; they do not dispense with 
the necessity of alleging all matters material to the offence, not lieing 
exceptions which under sec. 717 need neither be specified nor negatived.

The leading authorities as to the interpretation of sub-sec. (3) are 
the English decisions in Smith v. Moody, [1903] 1 K.B. 50, and Cottrell 
v. Lvmpriere, 24 Q.B.D. 639, in conformity with which are the decisions 
in R v. Campbell, 22 B.C.R. 601, 20 Can. Cr. Cas. 196; R. v. Harris, 13 
Can. Cr. Cas. 393 (Y.T.) ; R. v. McCormack, 7 Can. Cr. Cas. 135, 9 B.C.R. 
497; 7?r Wagner, (1916) 9 W.W.R. 1000 (Alta.); He Eftie Brady, 
(IMS) S www 114, SI Ob*. Or. Cm Its Ut*.); B. r. Code, S Cm. 
Cr. Cas. 372, and see R. v. Pepper, 15 Cnn. Cr. Cas. 314, 19 Man. R. 209.

Cases in which a narrower view has prevailed arc Ex parte Hilchie, 11 
Can. Cr. Cas. 289; R. v. Leconte, 11 Can. Cr. Cas. 41, and R. v. Riddell, 
19 Can. Cr. Cas. 400.
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In He Effle Brady, (1913) 3 W.W.B. 914, 5 Alta. L.K. 400, 21 Can. 
Cr. Cae. 123, at 129, Walah, J., of the Supreme Court of Alberta, said: 
“ The summary convictions sections of the Code are administered by a 
body of men, the great majority of whom are without legal training or 
experience of any kind. It is probably for this reason that sec. 723 (3) 
of the Code was enacted so that a justice of the peace might not worry 
over the phraseology to be used by him in describing an offence, but 
might use the ready-made description of it contained in the section 
creating it. That being so I think that he should be allowed to do so. 
Not being a judge or a lawyer, he is not used to picking hidden mean
ings out of the plain language of statutes nor should he be asked to 
do so. It surely must be mystifying to a justice of the peace after 
being told by the Code that he will be all right if he descrilres an 
offence in the language of the section enacting it to be told by a judge 
that he was all wrong in so describing it and that his conviction which 
follows implicitly the directions of the statute in its description of the 
offence is no good because he did not put into that description some 
words which do not appear in the statute. Of course, as Lord Alver- 
stone says, in Smith v. Moody, [1903] 1 K.B. 56, * fair information and 
reasonable particularity as to the nature of the offence must be given 
in indictments and convictions.' This, 1 take it, means that such par
ticulars as to the time, place and subject-matter of the charge must 
be given as with the statutory description of the offence will show upon 
the face of the conviction exactly what it is for.”

A conviction under a by-law which enumerates a large number of 
offences must specify specifically which offence is intended. Biopelle v. 
Desrosiers, (1900) 3 Que. P.R. 195.

The curative provisions of secs. 723 and 724 do not cure the defect 
in an information which states on its face that the offence was com
mitted at a date so long past that the prosecution would be barred. 
1 \. U Mnc (lilt) 81 On. Cr. On, HI, i-’ 11*1 il (H.B.). Ami 
if a statute makes an offence of a “ wilful ” act or omission, the defect 
is not cured in a conviction which omits to describe the offence as 
"wilful” by stating it to be "unlawful,” R. v. Bridges, (1907) 13 
B.C.R. 67, 12 Can. Cr. Cas. 548; R. v. Tupper, 11 Can. Cr. Cas. 199; 
ex parte O’Shaughnessy, 8 Can. Cr. Cas. 136, 13 Que. K.B. 178.

Sec. 723 does not cure a defect in a conviction or a warrant of com
mitment which does not show on its face that it is made by a justice 
having jurisdiction. R. v. Gow, 11 Can. Cr. Cas. 81; R. v. Graves, 21 
O.L.R. 329, 16 Can. Cr. Cas. 150 and 318; Hunt v. Shaver, 22 A.R.
see iont.).

The conviction must show that there was an offence within the ter
ritorial jurisdiction of the magistrate and the defect cannot be cured 
on certiorari where there is no evidence to prove such an offence. Wood- 
lock v. Dickie, 6 R. & G. 86 ; R. v. Aikens, 23 Can. Cr. Cas. 467.
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Sub-sec. (3) of sec. 723 was introduced by eh. 46 of the Canada 
Statutes of 1910, and su|iersedes prior decisions to the contrary effect 
in R. v. Coulson, 24 Ont. R. 246, R. v. Spain, 18 Ont. R. 385. Compare 
as to indictments, secs. 852 and 859.

Describing offence as committed in different modes]—Code see. 725.

Variance or defect.—When not material aw lo lime.- When not 
material aw lo place.- If misleading, adjournment.

724. No objection shall lie allowed to any information, 
complaint, summons or warrant for any alleged defect therein, 
in substance or in form, or for any variance between such in
formation, complaint, summons or warrant and the evidence 
adduced on the part of the informant or complainant at the 
hearing of such information or complaint.

2. Any variance between the information for any offence or 
act punishable on summary conviction and the evidence adduced 
in support thereof as to the time at which such ofTente or aid is 
alleged to have been committed, shall not lie divined material 
if it is proved that such information was, in fact, laid within 
the time limited by law for laying the same.

3. Any variance between the information and the evidence 
adduced in support thereof, as to the place in which the offence 
or act is alleged to have lieen committed, shall not he deemed 
material if the offence or act is proved to have lieen committed 
within the jurisdiction of the justice by whom the information 
is heard and determined.

4. If any such variance, or any other variante between the 
information, complaint, summons or warrant, and the evidence 
adduced in support thereof, appears to the justice present and 
acting at the hearing to he such that the defendant has been 
thereby deceived or misled, the justice may. upon such terms as 
be thinks fit, adjourn the hearing of the case to some future day.

Origin]—See. 846, Cede of 1892.
" Variance " between information and evidenae]—The word ‘ varianre ' 

indicate» that it is the same offence erroneously stated in some par
ticular, to which the section is to apply, and not a different offence. 
Martin v. Pridgeou, (1859 ) 28 L.J.M.C 179, 1 E. & E. 778; R. v. Brick- 
hall, 33 LJ.M.C. 156; Whittle v. Frankland, 2 B. & S. 49; Ralph v. 
Burrell, 44 LJ.M.C. 145; R. v. Lyons, (1905) 10 Can. Cr. Cas. 130 
(N.6.).
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Defects curable by the deposition—A summary conviction describ
ing an offence in proper form will not tie set aside on the ground that 
the information did not charge any offence known to the law if, in fact, 
the case was tried out in respect of the legal offence disclosed in the 
depositions. R. v. Tally (1915) 7 W.W.R. 1178, 23 Can. O. Cas. 449 
(Alta.). Even the omission of the date of a summary conviction offence 
may be cured under Code sec. 1124 for the purposes of a certiorari 
motion. R. v. Tally, supra. So also may the omission to state the several 
acts constituting a “ practising ” under a provincial law to which that 
section had been made applicable by provincial legislation. R. v. Schil 
ling. (1915) 23 Can. Cr. Cas. 380 (Sask.).

As to defects held to be cured under the corresponding English see 
tion, see Onley v. Gee, 9 W.R. «62; Rodgers ▼. Richards. fl892] 1 Q.R 
555 ; Bartholomew v. Wiseman, 8 Times L.R. 147.

Duplicity as a defect in information or conviction]—See secs. 710 
(3) and 725.

Amending the information]—In Ex parte Tompkins, 12 Can. Cr. Cas. 
552, 37 N.B.R. 534, the defendant was charged with having sold intoxi
cating liquor without a license on the 24th of November, 1905, and 
when it came to trial he did not appear and the magistrate amended 
the information from a charge for selling on the 24th to a charge for 
selling on the 20th. The court was of opinion the magistrate had a 
right to do that and to enter a conviction for a sale on the amended 
information. Ex parte Doherty, 33 N.B.R. 15, 1 Can. Cr. Cas. 84, was 
distinguished ; there the charge was for selling and the information was 
amended to a charge for keeping for sale which was a different offence. 
The majority of the court there held the defendant could not be con
victed on the amended charge.

A mere clerical error in the information may be amended during the 
hearing although the evidence for the prosecution had been closed. Bell 
V Pan-lit. . IBM) It 9m. SC m

An amendment by change of date may he made if it concerns the 
same offence as was intended to be charged in the information ; Ex parte 
Tompkins, (1906) 37 N.B.R. 534; but not to charge a different offence. 
R. v. Lyons. (IMS) 10 Can. Cr. Cas. 130 (N.8.).

Proceedings not .objectionable on certain other grounds^ Multi
plicity or uncertainty because of stating different modes.

725. No information, summons, conviction, order or other 
proceeding shall he held to charge two offences, or shall he held 
to be uncertain on account of its stating the offence to have been 
committed in different modes, or in respect of one or other of 
several articles, either conjunctively or disjunctively, for example, 
in charging an offence under see. 53.1 it may lie alleged that 
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‘ the defendant unlawfully did cut. break, root up and otherwise 
destroy or damage a tree, sapling or shrub*; and it shall not 
lie necessary to define more particularly the nature of the act 
done, or to state whether such act was done in respect of a tree, 
or n sapling, or a shrub.

Origin]—Bee. 907, Code of 1892; R.S.C. 1886, ch. 178, eec. 107; 49 
Viet., Can., ch. 49, sec. 4.

Charging an offence in different modes]—Referring to sec. 725, 
Perdue, J. A., said in R. v. Toy Moon (1911) 1 W.W.R. 50, 21 Man. R. 
527, 19 Can. Cr. Cas. 33, 19 W.L.R. 480: “It will be observed that 
the above section declares that no information, etc., shall be held to 
charge two offences or to lie uncertain on account of its stating the 
offence to have been committed in different modes, etc. It is, therefore, 
necessary, lief ore the section can apply, that an offence be charged ; 
and, upon it lieing charged, the conviction is not objectionable if it 
states the offence to have been committed in different modes. The 
example that is given in the section, I think, clearly shows this. It is 
made an offence under sec. 533 wilfully to destroy or damage a tree, 
sapling, or shrub, lieing things of a similar nature. The offence lies 
in the injury to the tree, etc., and the fact that the manner in which 
the offence was committed is stated in the alternative, will not, by the 
effect of sec. 725, render the conviction bad. In the same way, a con
viction “ for buying, exchanging, taking in pawn, detaining, or receiv
ing ” from a soldier his war medal, is a single offence only, and is not 
bad for uncertainty: The King v. Brine, 8 Can. Grim. Cas. 54. . . .
Sec. 725 does not go to the extent of saying that the conviction will Ik* 
good where it charges the accused with committing one or other or both 
of two offences which are quite separate and distinct from one another, 
and are not merely the same offence committed in one or other of two 
different ways. A conviction would not lie good which declared the 
accused guilty of having stolen or obtained by false pretences a sum 
of money from the same or different persons.” R. v. Toy Moon, (1911) 
1 W.W.R. 50, 21 Man. R. 527.

In Johnston v. Needham, [1906] 1 K.B. 626, Lord Alverstone, deliver
ing the judgment of the Queen’s Bench Division hold that a conviction 
for ill-treating, abusing and torturing a horse, would lie bad as being for 
more than one offence. The Canadian decisions, however, especially 
those in which the aid of sec. 725 has been invoked, are the other way. 
Re Wagner, (1916) 25 Can. Cr. Cas. 406, 9 W.W.R. 1000.

In Rex v. White, 34 N.8.R. 436, 4 Can. Cr. Cas. 430, it was held that 
a conviction for stealing “ in or from ” a building was for but one 
offence.

In Regina v. McDonald, 6 Can. Cr. Cas. 1, it was held that the 
objection that a conviction for that the defendant “ unlawfully did 
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distill or rectify a quantity of spirits and did make or ferment a quan 
tity of beer " was for two offences, was disposed of by sec. 725 of the 
Code.

In R v. Brine, 8 Can. Cr. Cas. 54, it was held that a conviction 
for “ buying, exchanging, taking in pawn, detaining or receiving from 
a soldier a military decoration “ was cured by this section.

In Bex v. Brouse, 21 Can. Cr. Cas. 17, 23 O.W.R 790. 4 O.W.N. 640. 
Britton, J., held that a conviction for that the defendant “did unlaw
fully offer, expose, or have in his possession for sale ten barrels of 
apples packed contrary to the provisions of sec. 321 of the Inspection 
and Sale Act ” was for only one offencé, applying R. v. McDonald, 6 
Can. Cr. Cas. 1.

In the case of Rex v. Irwing, 14 Can. Cr. Css. 489, 18 O.L.R. 320, 
in the Ontario Court of Appeal, where the conviction objected to was 
for being the keeper of “a disorderly house of prostitution or house for 
the resort of prostitutes,*' Osler, J.A., said, at p. 321: *** To keep a dis
orderly house of prostitution * is to keep a * disorderly house, bawdy 
house or house of ill-fame,' the latter being one description of the 
offences in sec. 238 (j) of the Criminal Code; an alternative description 
of the same thing is by the same clause to keep a house for the resort 
of prostitutes. All three forms of expression charge the same thing 
and the point seems to l>e covered by our recent decision in Rex v. 
Leconte, 11 O.L.R. 408, 11 Can. Cr. Cas. 41."

In R. v. Monaghan, 18 C.L.T. 45, it was held that a conviction for 
that defendant did give and sell intoxicating liquor to an Indian was 
not a conviction for two offences.

In Smitl, v. Muml v. [Ittt] 1 KM. .'.«i. 7l' LiXB I', |§ Oil CjC 
369, the conviction complained of stated that the appellant “ did injure 
the property " of the respondent without specifying the property and 
this was held insufficient for lack of that information.

In the case of Rex v. Leconte, 11 O.L.R. 408, 11 Can. Cr. Cas. 41, 
in which Smith v. Moody was cited, it was held that a conviction of a 
woman under clause (j) (since repealed) of Code sec. 238 of being 
“ the keeper of a disorderly house, bawdy house or house of ill fame or 
house for the resort of prostitutes " was not void for duplicity ami that 
the conviction in that form was valid under sec. 723 (3) of the Code 
because it described the offence in the words of the statute creating it.

A conviction under see. 238 («) Criminal Code, which refers to the 
accused as a common prostitute cr night walker, is not bad for duplicity 
because it does not state to which class she belongs; if, strictly speak 
ing, any duplicity is involved it is but a defect of form within the 
moaning of sec. 724, and the objection is cured by the provision of that 
section. Re Kffie Brady, (1913) 3 W.W.R. 914, 21 Can. Cr. Cas. 123, 23 
W.L.R. 333, (Alta.).

Stating alternative dates for offenoc]—The general rule is that an 
offence cannot he charged disjunctively or in the alternative in a con- 
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viction. If the conviction stated the offence under a liquor law to have 
l»een committed between the 23rd and 26th days of the month of Decenv 
l»er, that would have been sufficient. Stating that the offence was com
mitted on one or the other of the days intervening between the two 
dates mentioned amounts to practically the same thing. Time is never 
of the essence of the offence under the Liquor License Act (N.B.), so 
long as it appears that the information was laid within the time limited 
for bringing the prosecution. If the conviction were brought, up on 
certiorari the court has power to amend the date of the commission of 
the offence so as to make it conform to the evidence. Ex parte Jced, 
Itl*) -1 Can Qh, m, 11 1 LI m ( IJ 

Where the special statute expressly provides that several charges 
may be included in the one information, then if the magistrate adjudges 
the accused guilty upon each charge, separate convictions need not lie 
drawn up, but the fines may he imposed for each offence in one formal 
conviction covering all the offences. R. v. Whiffin, 4 Can. Cr. Cas. 144, 
3 Terr. L.R. 3.

Adjudication.
Justice may convict, make order, or dismiss.

726. The justice, having heard what each party has to say. 
and the witnesses and evidence adduced shall consider the whole 
matter, and, unless otherwise provided, determine the same and 
convict or make an order against the defendant, or dismiss the 
information or complaint, as the ease may be.

Origin]—Sec. 858, Code of 1892: R.8.C. 1886, eh. 178, see. 52.
Two justices under special statutes]—If the prosecution In* under a 

special statute requiring two or more justices to determine the case, 
the term “justice," used in the singular in sec. 726 as well as in other 
sections of Part XV, would have a corresponding plural meaning under 
the interpretation clause (Code sec. 2, sub-sec. 18). The judgment will 
be according to the opinion of the majority of the justices present at 
the hearing in such case, but if the court be equally divided one of the 
justices may withdraw his opinion leaving the remaining justices in a 
majority; Ex parte Evans, [1894] A.C. 16, 58 J.P. 260. But it would 
seem that if by special statute at least two justices were required to 
adjudicate, and only two sat, their disagreement should result in an 
adjournment for a re-hearing before a reconstituted court or if they 
refuse to so adjourn the case they should dismiss the charge. Bagg v. 
Colquhoun, [1904] 1 K B. 554, 68 J.P. 159; R. v. Ashplant, 52 J.P. 474.

Hearing the witnesses]—Every witness at any hearing shall lie ex
amined upon oath or affirmation. Sec. 716.
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FsfW'l—The magi»!rate muat not, after the close of the evidence and 
without an adjournment for the purpose of a view with the opportunity 
for the parties to tie represented thereat, go alone and take a view 
of the locus of the offence to assist in coming to a conclusion ; and 
where such was done and so stated in the adjudication, a summary 
conviction made under the Indian Act (Can.) was set aside on certiorari 
Re Hing Kee, 8 B.C.R. 20, ft Can. Cr. Caa. 86.

Territorial jurisdiction to be proved]—There should be evidence be 
fore the magistrate to show that the place of the offence is within the 
magistrate’s territorial jurisdiction. R. v. Picard, (1913) 3 W.W.R. 
1007 (B.C.) ; R. v. Oberlander, (1910) 15 B.C.R. 134, 18 W.L.R. 643; 
R. v. C.P.R. (1908), 14 Can. Cr. Caa. 1 (Alta.) ; R. v. McGregor, 2 Can. 
Cr. Cas. 410; R. v. Cahill, 35 N.B.R. 240, 6 Can. Cr. Cas 204; R. v. 
McHugh, 13 B.C.R. 224.

It has been held that the warrant served on the defendant may be 
looked at to show in explanation of the depositions that the offence 
he was called upon to answer and of which he was convicted, was com
mitted within the magisterial jurisdiction when such appeared in tin- 
warrant, but not in the information or conviction. R. v. McGregor, 2 
Can. Cr. Caa. 410.

There need not be evidence to prove a fact of local geography if 
the justice chooses to take judicial notice that the place referred to by 
name is within the limits of his territorial jurisdiction. R. v. C.P.R. 
1 Alta. L.R. 341, 14 Can. Cr. Cas. 1. And as judicial notice must lie 
taken of all public statutes of Canada. (Can. Evidence Act, sec. 18) it 
would follow that the justice would be bound to take judicial notice of 
the location of places named in a federal Act as constituting part 
of an electoral division which was included in his commission as a 
justice. Judicial notice will be taken of local divisions into which a 
province is divided for purposes of government. Ex parte Macdonald, 3 
Can. Cr. Cae. 10, 27 8.C.R. 686.

Insufficiency of prosecutor's case]—If the evidence for the prosecu
tion is not sufficient at the close of the case the magistrate’s duty is 
to dismiss the charge and grant a certificate of dismissal. Re Green and 
Chew Deff, (1913) 3 W.W.R. 854, same case sub nom., R. v. Chew Deb. 
18 B.C.R 23, 23 W.L.R. 308, 21 Can. Cr. Cas. 20; Bradshaw v. Vaughton, 
30 L.J.C.P. 93 ; Code sec. 730.

Withdrawal of charpe]—The informant cannot withdraw the case 
for the purpose of instituting fresh proceedings, without the consent 
of the accused if the merits have been gone into further than the 
taking of formal evidence. Code secs. 720, 726 ; Re Green and Chew 
Deb, (1913) 3 W.W.R. 854 ; same case sub nom- R. v. Chew Deb, 18 
B.C.R. 23, 23 W.L.R. 308, 21 Can. Cr. Cas. 20; er parte Wyman, 34 
N.B.R. 608, 5 Can. Cr. Cas. 58; er parte Mitchell, 39 N.B.R. 316; cr 
parte Case, 28 N.B.R. 652.
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()n the clone of the prosecutor*» case the defence may rest on the 
insufficiency of the evidence ami require a decision. Having done no, it 
would be improper for the magistrate afterwards to take the personal 
consent of the accused in the absence of his counsel, to the withdrawal 
of the charge, and so to deprive the accused of his right to object, on 
fresh proceedings being In-gun, that he had once lieeu put in jeopardy. 
Re Green and Chew Deb, (1913) 3 W.W.R. 854 (B.C.) ; Ex parte Wyman, 
34 N.B.R. 608, 5 Can. Cr. Cas. 58, not followed; Bradshaw v. Vaughton, 
30 L.J.C.P. 93, applied.

No amendment of charge if defetidant fails to attend on delivery 
of judgment]—A justice cannot, after adjourning a case for the sole 
purpose of considering hie judgment, amend the information in the 
absence of the defendant at the time and place appointed to give 
judgment. R. v. Gough, 22 N.8.R. 516; R. v. Grant, 30 N.8.R. 368.

The proof necessary for a conviction]—It is a much lesser evil that 
the guilty sometimes escape than that the innocent lie sometimes pun
ished; no one is to be convicted upon suspicion alone, no matter how- 
strong it may lie; only those who are duly proved to he guilty, in accord
ance with the provisions of the law are to lie punished. R. v. Borin, 
22 Can. Cr. Cas. 248, 254, 29 O.L.R. 584, 5 O.W.N. 412.

The magistrate may go Itehind the form of the transaction to ascer
tain if the real transaction was of a prohibited kind carried out so as 
to give the appearance of legality. R. v. Richardson ( 1891 ) 20 Ont. R. 
514; R. v. Stephens, 1 8ask. L.R. 509 (pretended separate sales of pro
hibited quantities of liquor).

The punishment is quite a different thing from the adjudication of 
guilt. 8o if the fact of the adjudication of guilt of the previous offence 
is proved, no defect or invalidity in the punishment awarded can affect 
the validity of the adjudication as evidence between the prosecution 
and the accused that the previous offence had lieen committed when 
proved on a charge of a second offence. R. v. Tansley (No. 2), [1917] 
3 W.W.R. 70 (Alta.), affirming R. v. Tansley [19171 2 W.W.R. 25.

Imprisonment as a direct punishment]—If the accused has proper 
notice of the proceedings, and is aware that judgment may l>e pro
nounced against him, and he might have been present, sentence of 
imprisonment in the first instance may lie imposed in his absence. R. v. 
Kay, Ex parte Landry, 38 N.B.R. 332.

Imprisonment in default of paying fine or in default of distress]— 
Unde secs. 739-749.

Term of imprisonment under Part XV counts from date of gaoler 
receiving prisoner]—The period of imprisonment under a summary con
viction is to be calculated from the time of actual imprisonment. R. v. 
Gregg, (1913) 4 W.W.R. 1344, 1347, 22 Can. Cr. Cas. 51, 25 WT.L.R. 
183 (Alta.).

If a summary conviction imposes a penalty in excess of the actual 
sentence it would seem that the error may be corrected by the return
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of an amended conviction and commitment on the issue of a habeas 
corpus. Code sec. 1124; R. v. Daignault, (1916) 10 W.W.B. 374 (Man.) ; 
and see R. v. McGuire, 13 Can. Cr. Cas. 312.

Concurrent sentences]—Sec. 746 provides for the case of sentencing 
n prisoner upon a summary conviction when he is already in prison 
undergoing imprisonment “ upon conviction for any other offence.” 
The former conviction is not necessarily a summary conviction, and 
the justice making the summary conviction for a later offence punish 
able by summary conviction is enabled if he thinks fit, to order that 
the imprisonment for such subsequent offence shall commence at the 
expiration of the imprisonment to which the defendant was previously 
sentenced. Code sec. 746, sub-sec. (2).

If the defendant is being sentenced by a justice at the one time 
upon two separate charges punishable on summary conviction, a sentence 
of a fixed term upon each will be cumulative unless ordered to he 
concurrent, Ex parte Bishop, (1S95) 33 N.B.R. 428.

Where special Act enables several offences to be tried together atul 
included in one information]—The fact that several offences may Ik* 
joined under a special Act does not raise a presumption that a com
plaint for a single offence covers all previous offences of the same class 
within the limitation period so as to bar separate prosecutions for them. 
Wentworth v. Mathieu, [1900] A C. 212, 3 Can. Cr. Cas. 429.

Defendant not to be punished twice for the same offence]—Where 
an act or omission constitutes an offence, punishable on summary con 
viction or on indictment, under two or more Acts, or both under an 
Act, and at common law, the offender shall, unless the contrary intention 
appears, be liable to be prosecuted and punished under either or any 
of such Acts, or at common law, but shall not be liable to be punished 
twice for the same offence. Code sec. 15.

Time for paying fine]—If no time is specified for paying a fine 
imposed, it is payable forthwith. R. v. Caister, 30 U.C.Q.B. 247 (Ont.).

Separating the penalty as to each of several defendants]—Whether 
the offence is in its nature single or joint, a joint award of one 
fine against several defendants is erroneous. It ought to he severed 
against each defendant, even where the offence is joint, otherwise the 
effect would be that one who had paid or tendered his proportionate part 
might be imprisoned till the others had paid theirs or until he paid 
their proportion. R. v. Amvot, 11 Can. Cr. Cas. 232 ; Morgan v. Brown. 
I V i |

A summary conviction is invalid if it awards one fine against two 
or more persons for their separate acts. Gaul v. Township of Ellice 
3 O.L.R. 438, 6 Can. Cr. Cas. 15.

A conviction of two persons in partnership for an offence several 
in its nature, and adjudging that they should forfeit and pay, etc., is 
bad for a joint conviction in such case is bad ; the penalty ought to he 
imposed on the parties severally. R. v. Amyot, 11 Can. Cr. Cas. 232, 234 ;
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Ex parte Howard, 25 N.B.R. 191 ; Mullins v. Bellamcre, 7 C.L.J. 228 ; 
Re Rice, 20 N.8.R. 294; R. v. Ambrose, 16 Ont. R. 251 ; re Roske and 
Messenger f 1917] 1 W.W.R. .'{41 (Alt*.).

A conviction against “ Messrs. Harrison & Co.” was held invalid even 
as against Harrison for the court could not tell upon the face of the 
proceedings but that the delinquency of Harrison’s partners who were 
not before the court, might have lieen imputed to him. R. v. Harrison,
« t i m

Where the mendiers of a partnership firm are charged with an offence 
as to which each may lie considered guilty the conviction should not de
scribe them in the firm name alone, but should specifically name the 
persons adjudged guilty in the transaction. Re McDonald Bros. (1898), 
.14 C.LJ. 475 (B.C.).

Two persons who were doing business as co-partners were jointly con 
victed before a magistrate for keeping for sale intoxicating liquors 
contrary to the Canada Temperance Act. The conviction was as fol
lows:—“And 1 adjudge the said G. H. and J. C. for their said offence to 
forfeit and pay the sum of $.'10 to be paid and applied according to law, 
and also to pay to (the informant) the sum of $3.60 for his costs in 
this behalf; and if the said several sums be not paid forthwith, I order 
that the same be levied by distress and sale of the goods and chattels of 
the said G. H. and J. C.; and in default of sufficient distress, I adjudge 
each of them the said G. H. and J. C. to be imprisoned.” It was held 
that the offence charged was not a joint offence, and that the conviction 
was bad, for the magistrate ought to have adjudged a separate |>enolty 
upon each defendant. Ex parte Howard and Cringle, (1885) 25 N.B.R. 
191.

Adjournment for judgment]—If the magistrate trying a criminal 
charge punishable on summary conviction adjourns the case sine die for 
deliberation and does not thereafter give the parties notice of the time 
and place at which he will give judgment, his decision is made without 
jurisdiction and will be set aside on certiorari. Dierks v. Alternait, 
(1919) 1 W.WJL 71!'. TfS Alt:. ; 1 v (Jinn% tl Ont. K 221. B V. 
Morse, 22 N.8.R. 298.

The justice has no jurisdiction to deliver judgment at a time of 
which the parties have not been notified so that they may have an 
opportunity of being present. Cairns v. Choquet, (1900) 3 Que. P.R. 
25; R. v. Quinn, (1897) 28 Ont. R. 224; R. v. Hall, (1887) 12 P.R. 142 
(Ont.) ; R. v. Alexander, (1889) 17 Ont. R. 458; R. v. Heffernan, (1887) 
13 Ont. R. 616 ; R. v. Morse, 22 N.S.R. 298 ; Therrien v. McEachern, 
(1897) 4 Que. 8.C. 87, 4 Rev. de Juris. 87.

But an adjournment for judgment only is not an adjournment of 
“ the hearing ” within sec. 722, and consequently is not limited to eight 
days. Plante v. Cliche, (1910) 38 Que. 8.C. 535, 17 Can. Cr. Cas. 43; 
R. v. Alexander, (1889) 17 Ont. R. 458; R. v. Hall, 12 P.R. 142 (Ont.).
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If at the close of the hearing, counsel for the complainant and for 
the accused respectively agree that judgment may lie reserved without 
fixing a date for same, other than that the decision shall lie given within 
one week, and shall be notified to the respective solicitors, and the 
magistrate acquiesces in and conforms to such arrangement, he does 
not thereby lose jurisdiction and a conviction made within the week 
should not be set aside. R. v. McKenzie, 44 N.8.B. 474, 17 Can. Cr. 
Cas. 372.

Where neither the information nor the evidence taken in a case on 
which the justice had reserved judgment disclosed any offence in law. 
prohibition may be ordered without waiting for the judgment of the 
justice. B v. llreen, 8 Can. Cr. Cas. 140.

If the adjudication is to Ik* made by a bench of justices (see secs. 
707 and 708), all of the justices diould be present on delivery of judg 
ment. Ex parte McCorquindale, B. v. Haines, (1008) 15 Can. Cr. Cas. 
187, 39 N.B.R. 49. It has l>een do ibted whether it is enough that both 
•‘ad signed written reasons for judgment and left it with one of them 
selves to read it at the time and place to which the case had been 
adjourned for delivery of judgment. Ex parte McCorquindale, R. v. 
Haines, supra, per Gregory, «1., but such a course was considered proper 
in the same case by Barker, C.J., and by iloyd, C., in R. v. Armstrong. 
(1916) 36 O.L.B. 2, 9 O.W.N. 472, 26 Can. Cr. Cas. 151.

Judgment with unauthorized conditions j jr suspension]—The judg
ment should not award a penalty along with a direction that the sentence 
would be suspended if defendant did certain acts which the justice 
would have no power to directly order him to do. <t. v. Knight (1916), 
11 O.W.N. 190, 27 Can. Cr. Cas. 111.

Disposal of other clmrges based on same facts against same 
defendant]—A conviction may be set aside on the ground that the 
magistrate had before him at the time of hearing the case, another in 
formation against the accused for a similar offence covered by the same 
facts, and did not dispose of that liefore entering upon the hearing 
but kept it still open. R. v. lman Din, 15 B.C.R. 476, 16 W.L.R. 130. 
18 Can. Cr. Cas. 82 (B.C.); R. v. McManus, [1918] 3 W.W.B. 3, 30 Can. 
Cr. Cas. 122 (Alta.). A conviction for keeping liquor for sale was 
quashed where a charge of possessing in illegal premises laid in respect 
of the same liquor taken at the same police raid was held open for 
future adjudication. R. v. McManus, supra.

It is a well-known principle of criminal law that each case ought 
to stand on its own merits, and should be decided on the evidence given 
with relation to that particular charge ; per Pollock, B., in Hamilton v. 
Walker, [1892] 2 Q.B. 25, at p. 28. In that case the justices had two 
informations before them, and, having heard the evidence on one charge, 
they determined to proceed with the hearing of the second, and, having 
done so, thereupon convicted of the offence charged in the first. The 
conviction was quashed.

998



Summary Convictions [§7*1

In Regina v. Fry (1898), 19 Cox C.C. 135, at the conclusion of the 
first case the justices postponed their decision thereon, and proceeded 
to hear the other informations, which related to a different charge of 
an offence committed on a different day. They dismissed the second 
and third informations. They then announced that they had decided 
to convict at the close of the first case, but that they adjourned their 
decision and the consideration of the amount of the penalty until after 
the other charges were disposed of, and that in adjudicating on each 
case they applied to that ease the evidence that was given in reference 
to it, and no other. It was held that the postponement by the justices 
of their decision in the first ease until they had disposed of the other 
cases did not, under the circumstances, render the conviction in the 
first case bad in law.

In Rex v. Lapointe (1912), 20 Can. Crim. Cas. 98, 3 O.W.N. 1409, 
the police magistrate told the solicitor for the defendant that all the 
evidence on the three charges was set out in the depositions forwarded, 
and that the said evidence was utilized by him on each and all of the 
said charges. The one ground taken to quash the conviction was that, 
having three informations before him, the police magistrate proceeded 
to hear evidence on all three cases, and did then find the defendant 
guilty in all three cases. It was held that if any of the evidence could 
not be applicable to one of the charges the conviction on that charge 
could not stand. If the evidence in the one case had any effect upon 
the mind of the magistrate in reaching a conclusion, the defendant was 
prejudiced in his trial. If the magistrate has not stated whether it had 
or had not, it is not necessary for the court hearing a certiorari to 
decide what the effect of such a statement might have been; it is suffi
cient that the defendant may have lieen prejudicially affected in the 
result by the admission of irrelevant evidence. R. v. Melvin (1916) 38 
O.L.B. 231; R. v. Brace; (1918) 14 O.W.N. 305, 29 Can. Cr. Cas. 351.

See also Rex v. Bullock and Stevens, (1903) 6 O.L.R. 663; Regina v. 
Hazen, (1893) 23 O.R. 387, reversed in ap;»eal, 20 A.R. 633 ; Rex v. 
Haslam, (1916) 12 Cr. App. R. 10; R. v. McBerney, 3 Can. Cr. Cas. 339 ; 
Rex v. Banks, [1916] 2 K.B. 621; Perkins v. Jeffery, [1915] 2 K.B. 
702. But the mere fact that the evidence adduced tends to show the 
commission of other crimes does not render it inadmissible if it was 
relevant to any point before the Court : Makin v. Attorney-General for 
New South Wales, [1894] A.C. 57. at p. 65; Rex v. Bond, [10061 2 K.B. 
389, at p. 409; Regina v. Ollis, [1900] 2 Q.B. 758; Perkins v. Jeffery. 
[1915] 2 K.B. 702; R. v. Christie, [1914] A.C. £45; R. v. Kurasch, 
[1915] 2 K.B. 749; Director of Public Prosecutions v. Thompson, (1918) 
s~ I..I K.B. 478.

Where the defendant was summoned to appear lief ore the magis
trate to answer two informations for selling intoxicating liquor in 
violation of the second part of the Temperance Act, and evidence was 
heard in both cases, and both cases were then adjourned until a subse- 
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quent day, the judgment then given, convicting defendant under one 
information and dismissing the other was bad and the conviction was 
quashed, as the evidence in the one case, although dismissed, was cal 
culated under the circumstances disclosed, to influence the magistrate 
in the ease in which defendant was convicted. R. v. Burke, 36 N.8.K. 
lus. B < ’an. Or. Om. 11: K. M< Itcnicv. |0 N.S.H. .“>L'7, S Can. Of.

It is not objectionable to try the same defendant upon several separ 
ale charges for similar offences by taking each case separately and 
announcing a conviction or acquittal as the case may be at the termina 
lion of each liefore commencing the next case, but reserving sentence 
on the convictions until all the trials are completed. R. v. Bigelow, h 
Can. Cr. Cas. 132; ex parte Monahan, 17 Can. Cr. Cas. 53.

Discretion os to penalty within the statutory limits]—Sec. 1028 of 
the Code applies as well to proceedings under the “ Summary,Convie 
lions" clauses as to proceedings by indictment. Where both fine and 
imprisonment are provided as the authorised punishment for a statutory 
offence upon summary conviction, the magistrate may in his discretion 
impose either a tine alone or an imprisonment alone or both, unless the 
particular statute socially provides otherwise. Ex parte Kent, 7 Can. 
Or. ('as. 447.

Minimum fine under certain statutes]—If a special Act enacts that 
a fine may be imposed of " not less than $50 ” for a first offence and 
of “not less than $100” for a second offence, the magistrate cannot 
impose a fine of more than $50 for a first offence. Re Richard (1907) 
12 Can. Cr. Cas. 204, 38 Can. 8.C.R. 394.

It means " $50 and no less”; Reg. v. Smith, 16 O.R. 454; Reg. v. 
Porter, 20 N.8.R. 352 ; Reg. v. Rose, 22 N.B.R. 309.

Where a statute imposes a definite minimum penalty for an offence, 
a summary conviction awarding a lesser fine, and, in default of pay
ment, a lesser term of imprisonment than that specified, is bad. R. v. 
Hostyn, 9 Can. Cr. Cas. 138, 1 W.L.R. 113.

Minimum imprisonment under particular statutes]—Where a mini
mum term of imprisonment in default of paying a fine is imposed by 
statute, a summary conviction imposing a lesser term will be quashed. 
Ex parte Daigle, R. v. Charest, 18 Can. Cr. Cas. 211, 37 N.B.R. 492.

If the particular statute under which the conviction takes place 
makes a fixed term of imprisonment with hard labour obligatory, tin- 
prisoner has a right to object that the imprisonment ordered without 
hard labour is illegal. Poulin v. City of Queliec, 13 Can. Cr. Cas. 391. 
33 Que. 8.C. 190.

Formal conviction]—8eo sec. 727 and note to same.
Certificate of dismissal]—See sec. 730.
Commitment in execution of a summary conviction]—Code secs. 739- 

747.
1000



Summary Convictions [§ 7861

Alternative remedies of certiorari or appeal in summary oonviction 
matters]—The mere existence of a right of appeal where no appeal 
was in fact taken does not absolutely prevent certiorari under the Code; 
certiorari in regard to summary proceedings before justices is dis
tinguishable from certiorari to an inferior court of record in that the 
summary proceedings lieforc justices may be removed after judgment. 
Dierke v. Altermatt, [1918] 1 W.W.R. 719, 723, 724 (Alta.). A writ 
of error was the former remedy for review of the judgment of a court 
of record. In criminal matters an appeal under Code sec. 1013 et scq. 
lias displaced the writ of error. Code sec. 1014 ; but sec. 1013 applies 
only to indictable offences where there has been a verdict or judgment 
of a “court or judge” or of a magistrate acting under sec. 777, and 
not to proceedings under Part XV.

The existence of a right of appeal is sometimes referred to as a 
ground for refusing the exercise of the power of certiorari as a matter 
of judicial discretion unless there are exceptional circumstances. Dierks 
v. Altermatt, [1918] 1 W.W.R. 719, 724 (Alta.) ; and particular statutes 
will be found which limit certiorari thereunder to cases in which an 
ap|H*al would not afford an adequate remedy. Exceptional circumstances 
may always lie said to exist where there is either (1) lack of jurisdic
tion, or (2) such irregularity in the proceedings us touches the substan 
liai rights of the party so that he may be said really to have been 
aggrieved. Dierks v. Altermatt, [1918] 1 W.W.R. 719 (Alta.); er parte 
Pelchat, (1916) 49 Que. 8.C. 195. 26 Can. Cr. Cas. 75.

Defects of form]--Hoc secs. 723, 724, 753, 754, 1124, 1125.
Review of commitment by habtas corpus]—Habeas corpus lies in 

respect of commitments in summary conviction proceedings under the 
Code. Re Thing How (1912) 1 W.W.R. 674, 19 W.L.R. 891, 19 Can. 
Cr. Cas. 176 (Sask.) ; R. v. Pepper, 15 Can. Cr. Cas. 314 (Man.) ; R. v. 
Barnes, 18 W.L.R. 631 (Man.) ; R. v. Dora Johnson, (1912) 1 W.W.R. 
1045, 19 Can. Cr. Cas. 203, 22 Man. R. 426; re Muschik, 9 Sask. L.R. 
1. 33 WJJL I«;\ LV. On. Or Om 170; R. \. ieetl, (1914) : w W it 
608; 29 W.L.R. 887, 23 Can. Cr. Cas. 272 (Alta.); R. v. Leschinski, 17 
Can. Cr. Caa. 199.

Proceeding on defendant's non-appearance to summons]—Code sec. 
718.

Proceeding in default of complainant's appearance]—Code sec. 719.

Minute of conviction or order. Forms.
727. If the justice convicts or makes an order against the 

defendant, a minute or memorandum ♦hereof may then In- made, 
for which no foe shall be paid, and the conviction or order, in 
such case, shall afterwards lie drawn up by the justice on parch
ment or on paper, under his hand and seal, in such one of the 
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forms of conviction or of orders from 31 to 36 inclusive as is 
applicable to the case, or to the like effect.

Oriflinl—Hcc. 8511, Code of 18112; B.H.C. ISKfl, rh. 178, see. 5.1.
The memorandum of adjudication]—If it bo desirable to postpone 

the preparation of the formal conviction, the justice may enter a memor
andum of adjudication at the time of delivering his oral judgment, and 
later prepare or fill up the statutory form applicable to the case. The 
memorandum of adjudication may conveniently lie subjoined to the 
depositions. A warrant' in execution may issue thereon prior to the 
formal conviction being drawn up and may be justified by the latter 
which will bear the date of the adjudication. Lindsay v. Leigh, 11 
Q.B 455 ; R. v. McCarthy, 11 Ont. R. 657.

On pronouncing the conviction and lief ore entering up the minute of 
adjudication, the justice may, while the accused is still present, correct 
an error in the amount of costs he had orally imposed although the 
correction increases the amount the defendant is required to pay. R. v. 
Diohtj ISIS) t w WB. 148, Or. On. SS, 88 w .L It im

The minute or memorandum of conviction which the justice may 
make under Code sec. 727 at the time of the conviction is a document 
of a formal character to which reference may subsequently be made, if 
necessary, liefore the same tribunal. So it is said that where no formal 
conviction had been made out, the minute or memorandum will suffice 
to prove the fact of prior conviction on a charge of a second offence 
lieing heard by the same magistrate. R. v. Tansley, [1917] 3 W.W.R. 
70 (Alta.), affirming R. v. Tansley, [1917] 2 W.W.R. 1025, 1026 (Alta.) ; 
Commissioner of Police v. Donovan, [1903] 1 K.B. 895, 72 L.J.K.B 
545; London School Board v. Harvey, 4 Q.B.D. 451. But it was inti
mated that had the defendant been prosecuted in another court or 
“before another magistrate in a different place,” it would have been 
necessary to have had the formal conviction made out and either the 
conviction itself or a certificate thereof would have lieen required to 
prove the fact of prior conviction. R. v. Tansley, [1917] 2 W.W.R. 
1025, 1026 (Alta.).

Where no formal conviction had been drawn up and the minute of 
conviction only was returned to a certiorari, the court may quash the 
conviction which it records, if it is found that the conviction is bad. 
it i Mi.nri.m, s OUt 84, :: o.W.K 784, 8 Oml Cr. Cas. 218.

In the case of a mere “ order ” enforceable by commitment or dis
tress under Part XV under the authority of some special Act, a copy 
of the minute of the order is to tie first served on the person against 
whom it is made. Code sec. 731. But that provision does not apply 
to make it necessary to serve a minute of a summary conviction. Re 
Kffie Brady, (1913) 3 W.W.R. 914, 23 W.L.R. 333, 21 Can. Cr. Cas. 
123 (Alta.).
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The formal conviction]—A summary conviction need not state the 
name of the informant. Ex parte Van Husk irk, 13 Can. Cr. Caa. 234, 38 
M B it K

The absence of a seal from a summary conviction renders the con
viction invalid ns a formal conviction, but when brought up on certiorari 
it is proper to allow a continuance so as to permit of the tiling of a 
conviction under seal. R. v. Dickey ( 1915) 9 W.W.R. 142 (Alta.) ; 
Bond v. Conmee, 15 Ont. R. 716.

There should lie both a direction that the accused shall pay the line 
and that the fine shall lie forfeited. R. v. Rurtress, 3 Can. Cr. Cas. 
536 (N.8.) ; R. v. Cyr, 12 P.R. 24 (Ont.).

If the jurisdiction depends on the fact of the justice acting at the 
request of the police magistrate or of his acting in case of absence or 
illness of another, the conviction should show this on its face as a fact 
on which his jurisdiction depends. R. v. Ackers, (No. 3) 16 Can. Cr. 
Cas. 222, 21 O.L.R. 187.

The making out of the formal conviction complete in itself, dis 
penses with the necessity for entering a minute of adjudication on the 
record of proceedings. Ex parte Van Ruskirk, 13 Can. Cr. Cas. 234, 38 
N.R.R. 335 ; ex parte Flannngan, 2 Can. Cr. Cas. 513, 34 N.R.R. 326.

Although a magistrate lias delivered to the defendant a copy of 
conviction stated to be the justification for the proceedings which fol
lowed the adjudication, he is not precluded thereby from drawing up 
and returning a conviction in a formal shape, and the latter will be 
taken as the authentic record of the proceedings. R. v. Gratton, 17 Can. 
Cr. Cas. 324, 326 (Que.) ; Hasten v. Carew, 5 D. & R. 558; R. v. Hunt
ington Justices, 5 I). & R. 588 ; R. v. Allan, 15 East. 333. Rut in that 
case the corrected statement must be conformable to the facts as they 
really took place ; R. v. Simpson, 10 Mod. 382; ft. v. Gratton, supra ; 
whether the minute of adjudication correctly states these or not. R. v. 
McDonald, 26 N.8.R. 402 ; and see R. v. Hartley, 20 Ont. R. 485 ; R. v. 
Whiffen, 4 Can. Cr. Cas. 141 (Terr.) ; R. v. McAnn, 3 Can. Cr. Cas. 110, 
4 R.C.R. 587; R. v. Brady, 12 Ont. R. 363.

So a sentence which made no mention of hard labour when actually 
pronounced is not to be changed in the absence of the accused by add
ing the words “ with hard labour ” to the conviction and commitment 
respectively. R. v. Kirwin, 20 Can. Cr. Cas. 181 ; ex parte Carmichael, 
8 Can. Cr. Cas. 19 (N.S.).

Summary convwtion to identify the offence]—The offence is to lie 
definitely described so that it may lie pleaded in the event of a second 
prosecution being brought for the same offence. R. v. Mabey, 37 
1T.C.Q.B. 248 (Ont.); R. v. Somers, 24 Ont. R. 244; R. v. Hoggard. 30 
U.C.Q.B. 152 (Out.) ; ex parte Dixon, 36 N.R.R. 100; R. v. Spain, 18 
Ont. R. 385; R. v. Whelan, 4 Can. Cr. Cas. 277 ; R. v. Leary, 8 Can. 
Cr. Cas. 141 ; R. v. Smith, 2 Can. Cr. Cas. 485 (N.S.) ; R. v. Van 
n"nua11. h» n i. it ii7, ii u w it «;.v.' ; it x. Mmv>. i On. Or. Oh
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217 (Ont.) ; ex parte Flanagan, 34 N.B.R 577; R. v. Marsh, 25 N.B.R 
371 ; ex parte Whalen, 32 N.B.R. 274.

If a summary conviction is stated to bo for defendant's said “offence” 
(in the singular) and only one penalty is imposed, but two offences are 
recited, the conviction is bad as it does not appear of which of the 
two he was found guilty. R. v. Aitken, [1917] 2 W.W.R. 781 (Alta.) ; 
R. v. Code, 1 Hash. L.R. 295, 13 Can. Cr. Cas. 372. The same result 
follows although one of the offences is improperly charged. R. v. Aitken. 
[1917] 2 W.W.R. 781 (Alta.), in which under a special statute two 
offences might lie joined if certain particulars were included and these 
were included as to one offence only. The general rule applicable to 
summary convictions under the Criminal Code is that every complaint 
or information shall be for one offence only. Cr. Code sec. 710.

A charge of an offence committed " between ” dates specified, excludes 
both dates. R. v. Emery, [1917] 1 W.W.R. 337, at 339 (Alta.); and 
see ex parte Wilson, (1908) 38 N.B.R. 503, 14 Can. Cr. Cas. 32.

Warrant of commitment]—
The issue of a warrant of commitment in execution of a summary 

conviction which awards imprisonment for the offence is a ministerial 
and not a judicial act. Re Lynch, 12 Can. Cr. Cas. 141 (P.E.I.).

It will not invalidate the commitment that added therein to the 
term of imprisonment awarded are the words “ or until delivered in due 
course of law." Ruch words do not indicate a possibly longer term, but 
a shorter one, as in the event of its lieing reduced on appeal, certiorari 
or other available methods for reducing the term of imprisonment. 
It v. Voimo, IS C;in. Or. OSS. |Sf i VS. >.

Form of conviction for a penalty to be levied by distress and in 
default of sufficient distress, by imprisonment]—Code form 31, following 
sec. 1152.

Form of conviction for a penalty, and in default of payment. 
imprisonment]—Code form 32, following see. 1152.

Form of conviction when the pnnishmt nt is by imprisonment, etc.]— 
Code form 33, following sec. 1152.

Form of order for payment of money to be levied by distress, and in 
default of distress, imprisonment]—Code form 34, following sec. 1152.

Form of order for payment of money, and in default of payment, 
imprisonment]—Code form 35, following sec. 1152.

Form of order for any other matter where the disobeying of it is 
punishable with imprisonment]—Code form 36, following sec. 1152.

What defects in summary conviction are curable on certiorari]— 
Code sec. 1124.

Disposal of penalties when Joint offender*.
728. When several persons join in the commission of the 

same offence, and upon conviction thereof each i* adjudged to 
pay a penalty which include* the value of the property or the 
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amount of the injury done, no further sum shall be paid to the 
person aggrieved than such amount or value and costs, if any, 
and tiie residue of the penalties imposed shall be applied in the 
same manner as other penalties imposed by a justice are directed 
to lie applied.

Origin)—See. MO, Code of 1892; R.8.C. 1886, ch. 178, see. 54.
Vainc of property or amount of injury]—Sec. 728 has special rela 

tion to the mischief or malicious injury clauses of Part VIII of the 
Code. Bee secs. 530, 533, 534, 535, 537 and 539.

Flint conviction In certain eases under Parts VI, VII and VIII.— 
Discharge on payment of damages and costs.

729. Whenever any person is summarily convicted before 
a justice of any offence against Part VI, or Part VII, except 
sec. 409 and secs. 466 to 508 inclusive, or against Part VIII, 
except secs. 542 to 545 inclusive, and it is a first conviction, the 
justice may, if he thinks tit, discharge the offender from his 
convictiou upon his making such satisfaction to the person 
aggrieved, for damages and costs, or either of them, as are 
ascertained by the justice.

Origin)—Sec. 861, Code of 1892; R.8.C. 1886, ch. 178, sec. 55.
Discretion to remit fine in certain cases if compensation made]— 

The discretion to remit the fine on a first conviction on compensating 
the party aggrieved applies to such summary jonviction proceedings as 
are permitted under Part VI (Code secs. 24C-334; or under secs. 335- 
408, 410 465, 508a, 508b, of Part VII, or secs. 509-541 of Part VIII.

Eroeption as to sec. 409]—Sec. 409 deals with the offence of per
sonation at a competitive or qualifying examination held under authority 
of law or in connection with a college or university.

Exception of summary convictions under secs. 466-508]—Offences 
which may be prosecuted under the summary conviction procedure of 
Part XV, either as the sole method or as an alternative to indictment, 
include the following:—Trade-mark offences and fraudulent marking of 
merchandise, secs. 488-491 ; falsely representing goods as manufactured 
for the government, sec. 492; unlawful importation of goods liable to 
forfeiture, sec. 493; wilful breach of certain contracts whereby public 
safety or service is endangered, sec. 499 ; intimidation, sec. 501 ; violence 
or threats to deter from certain lawful occupations, etc., sec. 503; re
ceiving trading stamps, sec. 508. These offences are amongst those 
excepted from the conditional power of discharge conferred by sec. 729.

Summary convictions under secs. 542-545 are excepted]—These are 
the sections relating to cruelty to animals, cock-fighting, bull-fighting,
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failure to provide rest, feed, and water to cattle in transportation. The 
power to discharge on a first conviction on paying damages and costs 
is withheld as to these offences.

Order of dismissal. Certificate of dismissal. Form.
730. If the justice dismisses tile information or complaint, 

lie may. when required so to do, make an order of dismissal ill 
form .'IT. and he shall give the defendant a certificate in form .‘IN 
which. u|H>n being afterwards produtwl. shall without further 
proof, lie a bar to any subsequent information or complaint for 
the same matter, against the name defendant.

Origin]—8ec. 862. Code of 1892; R.K.C. 1886. eh. 178, sec. 56; «-S3 
Viet., Can., ch. 31, sec. 43.

Bar to any subsequent information or complaint for the same 
matter]—The dismissal will he an answer to a second information upon 
the same subject-matter. Kinnis v. Graves, ( 1898) 67 L.J.Q.B. 58.'!. 
78 L.T. 502. The defendant must show that the two charges are iden
tical. R. v. Johnson, 17 Can. Cr. Cas. 172 (N.8.) ; Wemyss v. Hopkins, 
N i J M O tfl, i. it 1" QS tvt

It is against the very first principles of the criminal law that a man 
should lie placed twice in jeopardy upon the same facts. R. v. King. 
[18971 1 Q.B. 214. 66 LJ.Q.B. 87.

Though not so worded, sec. 730 is said to mean that it is the pre
vious adjudication, of which the certificate is evidence, that constitutes 
the bar Davis v. Feinstein. (1915) 8 W.W.B. 1003, 1014, 25 Man. R. 
507. Bar in law is “ a plea or objection of force sufficient to arrest 
entirely an action or claim at law."

The defence of a previous order of dismissal must, it is true, be 
pleaded and proved by the defendant, but, when it is established under 
the common law and the provisions of the secs. 726 and 730 of the Code, 
it puts an end to the matter in question and removes it from the authority 
and jurisdiction of the magistrate to try. Davis v. Feinstein, supra.

Except where it is otherwise provided by statute, a person who has 
l»een regularly tried and acquitted by a competent tribunal having full 
cognizance of his case, is not liable to lie again tried for the same 
offence. R. v. Reddin, 16 Can. Cr. Cas. 163 (P.E.I.); R. v. Quinn, 10 
Can. Cr. Cas. 422, 11 O.L.E. 242.

The dismissal must have been a dismissal upon the merits and not 
upon a mere informality or a lack of qualification of the Informant o 
lay the information. R. v. Ridgwny, 1 D. & R. 132, 5 B. & A. 527 ; 
Foster v. Hull, 29 L.T. 452.

It is not enough that the form of the information would have 
allowed proof of the second charge instead of the first, if only one charge 
could be adjudicated under it (sec. 710), and the evidence was in fact
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limited to the tiret. R. v. Mitchell, 24 O.L.R. 324, 19 O.W.R. 588, 19 
Can. Cr. Can. 118; R. v. Johnson, 17 Can. Cr. Cas. 172 (N.8.) ; ex parte 
Hmnom, 84 n iuv ÜT, f «'a,, Or. Cm H

Where charges of selling liquor and of keeping liquor for sale were 
improperly joined in one information, but the conviction was for keep 
ing only and the charge of selling was not dealt with by the magistrate 
nor was the information amended, the defendant is not entitled to a 
certificate that the charge of sidling was dismissed. R. v. Stevens, 8 
Can. Cr. Cas. 76 (N.8.).

Code form 37 provides an alternative form of order of issal in 
case the complaint does not appear, but no corresponding alternative lias 
lieen inserted in Code form 38, the certificate of dismissal. But see. 
1152 authorizes a variation of the statutory forms to suit the ease, and 
it may lie that the certificate will lie effective under a varied form cor
responding with the part of form 37 applicable to a dismissal on de
fault. Ex parte Phillips, (1884) 24 N.B.R. 119 [Contra : Hall v. Pott in 
gell, 18 Can. Cr. Cas. 196].

The dismissal is upon a trial of the merits if the prosecution failed 
because of non-compliance with a statutory condition requiring sendee 
of a certificate of analysis or the like under a statute regulating the 
Sale of Foods and Drugs. Haynes v. Davis, [1915] 1 K.B. 332, 84 
LJ.K.B. 441 ; Orimble v. Preston, [19141 1 K.B. 270.

When the objection or defence of a previous ordei or conviction or 
of a previous acquittal or discharge is raised, it is the duty of the 
magistrate to hear and determine the facts relevant to that issue. His 
jurisdiction necessarily goes to that extent. But when once the conclu
sion is clear that the matter before him has lieen previously disposed 
of by a competent tribunal then his jurisdiction is at an end. The 
offence or cause of action is gone and there is nothing before him to 
be dealt with. Davis v. Feinstein, [1915] 8 W.VV.R. 1003, 1015, 25 
Man. R. 507, 24 Can. Cr. Cas. 160; R. v. Quinn, 10 Can. Cr. Cas. 422.

If a certificate of dismissal of a prosecution for the same alleged 
offence is relied on as a bar to his proceeding, the justice has a right 
to inquire whether the previous prosecution was real and bona fide, or 
was instituted fraudulently and collusively, and in the latter case, to 
hold that it is of no effect. Ex parte Phillips, 24 N.B.R. 119.

An appeal lies on the part of the prosecutor from the dismissal of 
an information on the ground of autre foi* convict. R. v. Bombardier 
(Cotton v. Bombardier), 11 Can. Cr. Cas. 216, 15 Que. K.B. 7.

If a conviction by a justice is quashed on certiorari on the ground 
that it is bad on its face by reason of the sentence pronounced being 
one which the justice had no jurisdiction to award, the case is to be 
treated as if the conviction had not lieen made. The accused may be 
put on trial again on the same charge, and he cannot successfully avail 
himself of the objection of autrefois convict or autrefois acquit, either

ioo:
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of which must have for its basis au adjudication in fact within juris
diction. Conlin v. Patterson, [1915] 2 Irish R. 169.

Compare R. v. Young Kee, [1917] 2 W.W.B. 654 (Alta.) ; B. v. 
Carver, [1917] 2 W.W.B. 1170, 29 Can. Cr. Cas. 122 (Alt*.).

Leave to withdraw charge]—Bee note to sec. 726.
The dictum in Pickavance v. Pickavanee |1901] P. 60, at p. 64, that 

the withdrawal of a summons by leave of the court puts an end to the 
complaint upon which the summon* is founded, does not apply where 
the withdrawal is owing to a technical informality in the proceedings on 
the hearing of the complaint; Davis v. Morton, [1913] 2 K.B. 479, 82 
LJ.K.B. 665, 23 Cox C.C. 359 (applied in Et hier v. Minister of Inland 
Bevenue, 27 Can. Cr. Cas. 12 (Ont.) and Minister, etc., v. Nairn, 2b 
Can. Cr. Cas. 1).

Certificate of withdrawal because of doubt of justice's jurisdiction)— 
Where the hearing of a summary conviction matter was adjourned after 
the taking of formal evidence only, and no one appeared for the 
accused on the adjourned hearing, the prosecutor may be permitted to 
withdraw the information l»ecause of doubt as to the magistrate’s juris 
diction; and a certificate of such withdrawal will not be equivalent to 
a dismissal and will not bar a subsequent prosecution before another 
magistrate for the same offence. Ex parte Mitchell, B. v. Nickerson, 39 
X.B.B. 316; 16 Can. Cr. Cas. 205; Ex parte Case, 28 N.B.B. 652.

Form of order of dismissal of an information or complaint]—Code 
form 37, following sec. 1152.

Form of certificate of dismissal]—Code form 38, following sec. 1152.
Special provisions as to certificate of dismissal of assault charge]— 

Code secs. 732-734.

Minute of order to be served but not to form part of warrant.

731. Whenever, by any Act or law, authority is given to 
vonmtit a person to prison, or to levy any sum upon his good.» 
or chattels by distress, for not olwying an order of a justice, the 
defendant shall be served with a copy of the minute of the order 
before any war,ant of commitment or of distress is issued in that 
liehalf.

2. The order or minute shall not form any part of the warranl 
of commitment or of distress.

Origin]—Sec. 863, Code of 1892; R.8.C. 1886, ch. 178, sec. 57; 32-33 
Viet., Can., ch. 31, sec. 52.

Not obeying an “ order " of a justice]—The orders here referred to 
are not “ summary convictions " but orders for the payment of money 
which may he authorized under special Acts. R. v. O’Leary, 16 N.B.R.
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-(14 ; K. v. Conrod, 35 N.8.K. TV, 5 Can. Cr. Caa. 414; K. v. Sonde roon, 
12 Ont. H. 17S; re Kltie Brady, (1V13) 3 W.W.K. «14, 23 W.L.R. 333, 
21 Can. Cr. Caa. 123 (Alta.).

I omnion Assault.- l>«ly «hen mure I Han common assault.

732. Whenever any person is charged will) common assault 
any justice may summarily hear ami dcterniine the charge.

2. It die justice Hilda tile assault complained o( to have been 
accompanied by an attempt to commit some other indictable 
offence, or is of opinion that the same is, from any other circum
stance. a lit subject for prosecution by indictment, lie shall 
abstain from any adjudication thereupon, and shall deal with 
the case in all respects in the same manner us if he had no 
authority finally to hear and determine the same.

Origin]—Can. Stat. 1«0U, ch. 46, sec. 3; sec. 864, Code of 18«2.
Common assault]—Code secs. 2«0, 291, 709, 732-734.

Dismissal ol complaint for assault. As justified. As too trilling 
for punishment. CertlHeale of dismissal.

733. If the justice, upon the hearing of any case of assault 
or battery upon the merits where the information is laid by or 
on liehalf of the person aggrieved, under the last preceding section, 
deems the offence not to be proved, or finds the assault or battery 
to have been justilied, or so trifling as not to merit any punish- 
mefit, he shall dismiss the complaint and shall forthwith make 
out a certificate under his hand stating the fact of such dismissal, 
and shall deliver such certificate to the person against whom the 
complaint was preferred.

Orônn]—See. 865, Code of 1892; R.8.C. 1886, ch. 178, sec. 74; 24 25 
Viet., Imp., ch. 100, sec. 42.

Assault. Dismissal or conviction.-Release from further pro. 
readings.

734. Tf the person against whom any such information has 
lieen laid, by or on behalf of the person aggrieved, obtains such 
certificate, or, having been convicted, pays the whole amount 
adjudged to he paid or suffers the imprisonment, or imprison-
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ment with herd luUiur, awardvil, he shall lie released from all 
further or other proceeding!, civil or criminal, for the same cause.

Origin]—See. 866, Code of 1892; B.8.C. 1886, ch. 178, see. 75; 24-25 
Viet., Imp., eh. 100, sec. 45; 9 Geo. IV, Imp., ch. 31, sec. 27.

When disposal of assault ease w a bar to further proceedings, civil 
or criminal]—See. 734 applies only to cases of assault on battery (sec. 
734), where the information has been laid by or on liehalf of the |ierson 
aggrieved. It does not enure to the benefit of any one but the jierson 
against whom the information was laid. Dyer v. Monday, [1895] 1 Q.B. 
748, 84 LJ QS 448

In Wemyss v. Hopkins, L.R. 10 Q.B. 378, it was held that the defence 
of autrefois convict is a common law defence available in every case 
where a man is put in peril more than once for the same act, whether 
the charges are made before magistrates or tried before a jury ; but 
that applied only to a subsequent criminal charge, while sec. 734 gives 
a defence also to a civil claim in the circumstances to which it applies.

Even if a second charge for the same cause be differently framed, 
but based on the same facts, it will be answered by the defence of 
autrefois acquit or autrefois convict. See R. v. Erlington, 31 L.J.M. 
C. 14. Compare as to indictments, with sec. 909.

If the assaulted party died from the effects of the assault, after 
laying the charge for common assault, a homicide charge is not for the 
same “cause.” R. v. Morris, L.R. 1 C.C.R. 90; 36 L.J.M.C. 84.

To constitute an answer at common law, the defendant must have 
been placed in legal peril. R. v. Marsham, ex parte Lawrence [1912] 
8 K it 888| 84 QJM» 18

The certificate of dismissal under sec. 734 may be put in in answer to 
a subsequent indictment for unlawful wounding or other offence of the 
nature of aggravated assault founded upon the same facts. R. v. 
Erlington, 31 L.J.M.C. 14, 9 Cox C.C. 86, 1 B. & 8. 688 ; R. v. McIntyre, 
21 Can. Cr. Cas. 216 (N.B.) ; but the justice is not bound to proceed 
with the trial under Part XV if he finds that the assault complained 
of was accompanied by an attempt to commit some other indictable 
offence, or is of opinion that the assault is, from any other circumstance, 
a fit subject for prosecution by indictment. Code sec. 732.

If the charge laid was for the indictable offence of assault occasion
ing bodily harm (sec. 295), the justice would have no jurisdiction with
out the complainant's consent to turn a preliminary enquiry into a trial 
under Part XV for common assault. Twins v. Curry, (1915) 24 Can. 
Cr. Cas. 438; Miller v. Lea (1898) 25 A.R. 428, 2 Can. Cr. Cas. 282 
(Ont.) ; ex parte Duffy, 8 Can. Cr. Cas. 277 ; Goodwin v. Hoffman, 15 
Can. Cr. Cas. 270.

A civil action for damages is barred on payment of the fine imposed 
on a trial of an information for common assault if the person assaulted 
laid the charge or some one else did so on his behalf and by his author-
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ity. Hébert v. Héliert (No. 2), 37 Que. 8.C. 339, 16 Can. Cr. Cas. 1M, 
affirming Héliert v. Hébert (No. 1) 34 Que. 8.C. 370, 15 Can. Cr. Can. 
258. The bar includes not only a personal injury claim, but injury to 
business occasioned by the assault; Masper v. Brown, 1 C.P.D. 97; 
Holden v. King, 40 L.J. Ex. 75; and loss of property from the person 
and damage to clothing liecause of the assault, these not lieing separate 
from the civil action intended to lie barred by the Code. Hanligan v. 
Graham, 1 Can. Cr. Cas. 437, explained in Larin v. Boyd, 11 Can. Cr. 
Cas. 777. Sec. 734 does mit apply to a conviction for common assault 
on indictment for a greater offence. Clermont v. Lagacé, 2 Can. Cr. Cas.
1 (Que).

The civil action is not barred if the magistrate was not acting under 
Part XV, but under Part XVI, as one of the class of magistrates 
qualified to try certain indictable offences under Part XVI, if the 
charge is brought under Part XVI. See Clarke v. Rutherford, 2 O.L.R. 
206; Nevills v. Ballard, 28 Ont. R. 588; Larin v. Boyd, 11 Can. Cr. Cas. 
777 (Que.); Green v. Henneghan, [1918] 3 W.W.R. 658 (Alta); Gran 
tillo v. Caporici, 16 Que. 8.C. 44. The decision in Hardigan v. Graham,
1 Can. Cr. Cas. 437 (Que.) does not apply under the Code in its present 
form. Larin v. Boyd, supra.

One who has lieen tried summarily for one of the indictable offences 
specified in sec. 773 (c) is entitled to immunity under sec. 792 " from 
all further or other criminal proceedings for the same cause,” but that 
is all. Nevills v. Ballard, 28 O.R. 588; Green v. Henneghan, [1918] 3
W w R. 658 (Alta.).

Certificate on withdrawal of assault charge]—The certificate of dis
missal must have been ” upon the merits.” Sec. 733. A certificate of 
dismissal by reason of a withdrawal of the charge liefore the hearing 
is not a bar to a subsequent indictment in respect of the same assault. 
Reed v. Nutt, 24 Q.B.D. 669, 59 LJ.Q.B. 711.

Order for recognisance to keep the peace]—If there is neither a 
conviction nor dismissal on the merit1,, hut merely an order to enter into 
recognizances and find sureties to keep the peace, the civil action is 
not barred. Hartley v. Hind marsh, L.R. 1 C.P. 553, 1 H. & R. 607.

Costa on eon v let ion or order against defendant.

735. In every cam* of u summary conviction, or of an ordei 
made by a justice, such justice may, in his discretion, award and 
order in and by the conviction or order that the defendant shall 
pay to the prosecutor or complainant such costs as to the said 
justice seem reasonable in that behalf, and not inconsistent with 
the fees established by law to Ik* taken on proceedings had l»v 
and before justices.

Origin]—Sec. 867, Code of 1892; R.8.C. 1886, ch. 178, sec. 58.
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Discretion to award costs]—The magiet rates, in eases of summary 
conviction, can order the payment of costs in their discretion, by set-. 
VIS. R V. Rudolph. 17 Chi, (>. Cas. 20(1 (Ont.).

There is no right to arbitrarily fix an unreasonably large sum for 
costs and the court on certiorari may, if it has the material on which to 
fix a proper sum, reduce the amount awarded by the magistrate, and, 
if it has not the material, may amend the conviction by striking out 
the award of costs. R. v. Palmer (1015) 24 Can. O. Cas. 20, 25 Man. 
I

In Regina v. Walsh, 2 O.R. 206, a sum of seven cents was inserted 
in the conviction over and altove the amount of costa fixed by the minute 
of adjudication ; and in Regina v. Elliott, 12 Ont. R. 351, a sum for rent 
of hall was charged. Both convictions were quashed on the ground that 
they included illegal costs, the court holding in the first case that there 
was a variance lietween the conviction and the minute of adjudication ; 
and in the second case that they could not amend, as there would then 
be a variance between the conviction and the adjudication. Both of 
these cases were decided lief ore the amendment to the Code giving power 
to amend where the punishment was in excess of that which might 
lawfully ho imposed.

By sec. 1124 a conviction removed by certiorari is not to lx* held 
invalid in such a case, but the court shall have the like powers in all 
respects to deal with the case as seems just, as are by sec. 754 con
ferred upon the court to which an appeal is taken under the provisions 
of sec. 749. Section 754, amongst other things, gives the court power 
to make such order as to costs to be paid by either party as it thinks 
fit. This gives the court, on a motion to quash, power to amend as to 
costs, and to provide that the defendant is only to pay such costs as 
he is legally liable to pay under Part XV of the Code. R. v. Code, 13 
Can. Cr. Cas. 372, 1 Sask. T..R. 299.

Distress and commitment]- -See sec. 741.

Costs on dismissal.

736. Whenever the justice, instead of convicting or making 
an order, dismisses the information or complaint, he may, in his 
discretion, in and by his order or dismissal, award and order that 
the prosecutor or complainant shall pay to the defendant such 
costs as to the said justice seem reasonable and consistent with 
law.

Origin]—Sec. 868, Code of 1892; R.S.C. 1886, ch. 178, see. 59.
Distress and commitment for costs]—See sec. 742.
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Keren fry of rosta with peulty.

737. The sums so allowed for costs shall, in all cases, he 
specified in the conviction or order, or order of dismissal, and 
the same shall lie recoverable in the same manner and under the 
same warrants as any penalty, adjudged to he paid by the 
conviction or order, is to be recovered.

Origin]—floe. *6», Code of 1892 ; R.8.C. 1886, eh. 178, ear. 60

Correcting error in costs awarded]—In R. v. Dickey (1915) 9 W.VV.R. 
144, 32 W.L.R. 404, 25 Can. Cr. Cas. 55 (Alta.), an affidavit on the 
certiorari motion proved that at the time of conviction the defendant 
was ordered to pay a fine of $200 and the “ costs of the court, $4.50," 
and in default was ordered to lie imprisoned for six months; but, on 
paying, the justice insisted on his paying $8.70 for costs. It was held 
that the fair inference, in the absence of anything appearing to the 
contrary, was that the payment was made before the applicant had left 
the presence of the justice, and that the justice was at liberty to correct 
any error in the calculation of the amount of the costs and to receive 
the larger amount, if correct, at least where there was no minute of 
adjudication.

Becovcrablc as “ any penalty ”]—The association of the terms “paid" 
and “recover" in secs. 737 and 738 indicate a pecuniary penalty. R. v. 
Johnston (No. 1) 11 Can. Cr. Cas. 6, 1 E.L.R. 95.

Recovery of costs only.

738. Whenever there is no such penalty to he recovered such 
costs shall be recoverable by distress and sale of the goods and 
chattels of the party, and in default of distress, by imprison
ment, with or without hard labour, for any term not exceeding 
one month.

Origin1 —Bee. 870, Code of 1892; R.8.C. (1886), ch. 178, see. 61.
Costs where no fine imposed]—On a summary conviction for common 

assault, the recovery of costs ordered under sec. 735 in addition to a 
term of two months' imprisonment awarded under Code sec. 291, but 
without any fine, would )tc subject to sec. 738. R. v. Daignault (1916) 
10 W.W.R. 374, 34 W.L.R. 221 (Man.).

Costs ordered against a defendant on the hearing of a complaint to 
have a person bound over to keep the peace because of threats made 
by him are controlled by sec. 738. R. v. Power, 6 Can. Cr. Cas. 378 
(N.S.); Code sec. 748 (2).
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CueiIrtlon or «Nier limililnit pi)reel if nme). Ja>lln nm 
adjudge. Mistress and Imprisonment I* default. Imprison- 
■ml In Ilia Ural instance In dafeill. Hard lahiiar.

739 Whenever a conviction adjudges a jnvuuiary |a'iialiy 
or com|*'n*atinn to la- paid, or an oriler requires Ilia pavmcni 
of a Mini of Money, wlidlicr ilia Aat or law authorizing auali 
conviction or order ilia'* or <li*> not provide a mode of rai*ing 
or levying Ilia , compensation or aum of money, or of
enforcing the |iaynient thereof, the ju*tioe by hi* oonvietiou, or 
order after adjudging payment of inch pi-nalty, com|iensation or 
»uin of money, with or without coati, may order and adjudge,— 

(a) that in default of payment thereof forthwith, or within 
a limited time, nuch penalty, oompenaation or sum 
of money and costs, if the conviction or order is made 
with insts, shall la1 levied hy distress and.sale of the 
good* and chattel* of the defendant, and if sufficient 
distress cannot I*1 found, that the defendant lie 
imprisoned in the manner and for the time directed 
hy the Act or law authorizing such conviction or 
order or by this Act, or for any |ieriod not exceed
ing throe months, if the Act or law authorizing the 
conviction or order does not specify imprisonment, 
or does not specify any term of imprisonment, unless 
such penalty, compensation or sum of money and 
costs, if the conviction or order is made with costs, 
and the costs and charges of the distress and of the 
commitment and of the conveying of the defendant 
to gaol are sooner paid ; or,

</»| that in default of payment of the said penalty, com
pensation or sum of money, and costs, if any, forth
with or within a limited time, the defendant I»' 
imprisoned in the manner and for the time men 
tinned in the said Act or law, or for any peril*! not 
exceeding three months, if the Act or law authorizing 
the conviction or onler does not specify imprison
ment, or ilia's not -peoifv any term of imprisonment, 
unless the same and the costs, and charges of the 
commitment and of the conveying of the defendant 
to jail are siainer paid.

1014
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2. Whenever umler sueli Act or law. im|m*mmteiit with hard 
lalanir niav In* ordered or adjudged in the first instance as part 
of the punishment for the offence of the defendant, the impris
onment in default of distress or of payment may la- with hard 
laliour.

Origin]—H R Kdw. VII, Can., eh. 9, see. 2; R.fl.C. 1906, eh. 146, see. 
7.19 ; 63 64 Viet., Can., ch. 46, see. 3; 57 5* Viet., Can., eh. 57, see. 1 
sec. 872, Code of 1892; R.8.C. 18*6, eh. 178, iw*cs. 62, 66, 67, 68.

Alternative method* of enforcing fine]—Par. (b) deals only with 
imprisonment, on default of payment and without distress. Distress is 
dealt with under par. (a). Where distress is ordered and in default 
imprisonment, the magistrate is 1 found to order as the condition of dis
charge from the warrant of commitment which is to issue on default, 
that the accused pay not only the fine ordered and costs, if any, hut 
also the costs and charges “of the distress and of the commitment and 
of the conveying of the defendant to gaol." Code see. 739, stih sec. (a) ;
B x \ 'I i UMM BN
These may lie ordered in the formal convict ion, although not noted in 
the minute of conviction, as sub-see. (<i) imposes the absolute duty of 
ordering them upon the magistrate and he has no discretion in the 
matter. R. v. Vaut asset, supra. But even an irregularity or excess in 
the punishment is now curable on certiorari (see. 1124) as well as upon 
appeal (sec. 754).

A magistrate trying a case under the summary convictions clauses 
may, under this section, award imprisonment in default of payment of 
the fine without directing that a distress shall first In* made upon the 
defendant's goods and chattels. Er parte (lorman (1898), 4 Can. Cr. 
Cas. .105 (N.B.); ex parte Casson, 34 N.R.R. 3*1.

Suh-sec. (1)—" Whether the Act or law . . . doe* or does not
provide a mode ”]—The Acts or laws here referred to are federal laws 
including provincial laws passed prior to Confederation, but in respect 
of which the Parliament of Canada has legislative authority. Bee sec. 
706, and sec. 2, sub-see. (1). A provincial legislature may by Its own 
legislation adopt such of the provisions of Part XV as it chooses for 
regulating procedure and for enforcing summary convictions for pro
vincial offences. Bo it may be found in many provinces that the pro
cedure of Part XV of the Code is made a part of the provincial law for 
the collection of fines thereunder, but with a limitation or exception in 
general terms that its application is subject to any express provisions 
of the provincial statutes. In that event a direction of the provincial 
law making imprisonment the sole alternative for enforcing the fine 
thereunder would, it seems, render inapplicable the alternative provision 
of sec. 739 for a distress. Bee Zimmerman v. Bui wash, 29 Que. B.C. 
250. In Saskatchewan, the general application of Part XV was held
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effective bo that sec. 739 would apply to the enforcement by imprison 
ment in default if so ordered by the justice without any distress upon 
n conviction under a provincial law, although the provincial law pro 
vided a special mode of collecting the fine by distress. R. v. Schilling. 
(1915) 23 Can. Cr. Cas. 380 (Hash ); B.R.8., eh. 108, sec. 51; R.8.8., eh.
-, - ^ BIA.4 1

Sub-sees. (a) and (b)—If the Act authorizing the oonviction “ dor* 
not specify imprisonment," etc.]—Sec. 739 will apply where the Ael 
under which the conviction is made does not specify what is to follow 
in default of payment of the money payment although it does specify 
a term of imprisonment which may be imposed in the first instance in 
lieu of a fine R .v. Horton, 3 Can. Cr. Cas. 84, 31 N.8.R. 217.

Commitment to enforce fine is a ministerial act]—The commitment 
in execution of the conviction is quite distinct from the adjudication in 
the conviction. The latter is a judicial act, the former is a ministerial 
one, tieing the authority to constables and jailers to take and hold the 
offender, that the sentence of the court may he enforced. So in R. v. 
McKinnon, 12 Can. Cr. Cas. 414, it was held by Judge Marflillivnn 
distinguishing the decision in He Thomas Lynch, 12 Can. Cr. Cas. Ill 
that n warrant of commitment for non-payment of a fine was not invnli 
dated by a delay of 29 days In issuing it.

Levied by distress]—The distress is to lw made by a constable or 
peace officer ; see sec. 741 (2).

Power to detain or require recognizance pending attempt to levy on 
distress warrant]—Code sec. 745.

Dispensing with distress warrant in cases of hardship]—Code sec. 
744.

Stay of distress warrant on tender of amount]—Code sec. 747 (1).
Endorsing distress warrant for levy in another magisterial jurisdic 

lionJ—Code sec. 743.
Costs of commitment and conveying to gaol]—The amount of the 

costs and charges of conveying the accused to gaol in default of pay 
ment of the fine need not be fixed in the summary conviction, but may 
lie ordered in general terms ; they may lie fixed and stated in the war 
rant of commitment sulwequently issued. R. v. Code, 13 Can. Cr. Cas.

i 0Mk LI M| ■ - Oh «'. < OLl
251; R. v. McDonald, (1898) 2 Can. Cr. Cas. 504 (N.8.).

The making up of the costs of commitment and conveying to gaol is 
a ministerial act, which does not go to the jurisdiction. If the niagin 
trate, in making up the costs, has not acted bona fide, he is liable crim
inally; or if, with dishonest intention, he takes too much for costs, he 
may be made to refund, but the conviction is good: Ex parte Howard 
(1893), 32 N.B.R. 237; Ex parte Ray* ,..h ,896), 34 N.B.R. 74, 2 Can.
Cr. Cas. 230; Ex fmrte Richard. (1914) 24 Can. Cr. Cas. 183 at 207, 
42 N.B.R. 596, |ier Barry, J.
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The court on certiorari ha» power under Code see. 1124, to amend 

the conviction by reducing the coats to the proper amount. R. v. Code, 
1.1 Can. Cr. Oae. .172, 1 Saak. L.R. 295; B. v. Gage (No. 2), (1916) 27 
Can. Cr. Cae. 330 (Ont.).

If the commitment includes unauthorised coats to lie paid ae a condi
tion of release, the court on habeas corpus will not discharge the prisoner 
on that ground alone, hut will remand him for u sufficient time to have 
the erroneous judgment corrected. R. v. Smith, Iff Can. Cr. Cas. 425 
(N.8.) ; or leave him to his civil action if the excess is not large; R. v. 
Herrigan, (190ff) 17 Can. Cr. Cas. 329 (N.H.). And if excessive costs 
have liecn included the court may on the return of a habeas corpus 
amend the commitment and the conviction brought up on certiorari by 
ieducing such costs to the proper amount and then remand the prisoner. 
R. v. Morris, Iff Can. Cr. Cas. 1 (N.S.).

In an action against u justice of the peaee to recover the sum of 
#15 paid to him as tine and costs, upon a conviction which was after 
wards quashed, it must be presumed, in the absence of evidence of the 
facts, tlint the moneys were properly applied, and the costs paid over 
to the complainant for whom they were received by the justice on behalf 
of the complainant as agent. There is no duty im|M»aod on the justice 
in such case to obtain a refund. The justice's personal fees when re
tained by him are in effect paid to him by the complainant against 
whom he hail the right to retain them. Kaulitr.ki v. Telford, 5 Terr. L.R. 
4HH.

The costs of conveying the defendant to gaol were formerly included 
without specific reference to the costs "of the commitment " the inclu
sion of which is now validated. Him under the prior law, R. v. Townsend,
11 Qm | MAS 1
Cas. 505; re J. W. King, 4 Can. Cr. Cas. 42ff (N.8.); R. v. Cantillon,
II OH It Hi.

If the defendant delivers himself up at the place of imprisonment 
liefore the warrant is made out, under a conviction imposing imprison 
ment in default of paying a fine, the justice if aware of that fact should 
not include any costs of conveying to gaol in the warrant. R. v. 
Mitchell, (1911) 24 O.L.R. 324, 19 Can. Cr. Cas. 113

Indian Act (Can.)]—A conviction for illegally selling intoxicants to 
an Indian in contravention of the Indian Act (Can.) may, under Code 
sec. 739, adjudge costs of commitment and conveying to gaol in default 
of payment of the fine. R. v. Verdi, 23 Can. Cr. Cas. 47 (N.8.).

Concurrent commitment»]—If several commitments are issued at the 
one time by the same justice for enforcing fines under several convic
tions of the same defendant, there should lie included the costs of 
conveying to gaol in one commitment only. Ex parte Richard, (1914) 
42 N.B.R. 59ti, 24 Can. Cr. Cas. 183.

Computing time of imprisonment under summary conviction]—The 
time from which the imprisonment is to lie computed would seem to be the
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time when the prisoner is lodged in the gaol, which date may in outlying 
districts be several days later than the date when he is delivered to an 
officer to be conveyed to gaol. Rev Code forms 41, 42, 44, 46; 2 Hawk, 
P.C., ch. 18, sec. 4; 52 J.P. 419. The justice can, of course, take this 
into consideration in fixing the term of imprisonment to be ordered, it 
being essential that the warrant of commitment shall of itself give defin
ite information to the gaoler as to the time of detention in the gaol. 
Henderson v. Preston, 21 Q.B.D. 362.

Imprisonment in default of paying fine may exceed that authorized 
as a direct punishment]—Although under the special Act a sentence of 
imprisonment in the first instance for the offence could not lie for a 
term as long as three months, there is power under sec. 739 to make 
the imprisonment in default of paying the fine for any term not exceed 
ing three months, unies the special Act makes express provision for the 
term which may lie imposed on such default. Er parte Richard, R. v. 
Rteevea, (1914) 42 N.B.R. 596, 24 Can. Cr. Cas. 113; R. v. Blank. 3* 
N.R.R. 337; R. v. Horton. 34 N.8.R. 217; R. v. Stafford. 1 Can. Cr. Cas. 
239 (N.8.); R. v. Leech, er parte Fritchlev, [1918) 3 K.B. 40, 82 
L.J.K.B. 897.

Discharge from commitment issued for non-payment, on pa yin y 
gaoler]—-Code sec. 747, sub-secs. (2) and (3).

Costs awarded with imprisonment in first instance]—On a summary 
conviction awarding imprisonment, costa may also lie awarded, and in 
default of payment imprisonment for a further term not exceeding three 
nvoiths. Kr parte Tierney, 14 ('an. Cr. Cas. 194, 17 Que. K.B. 486.

Appeel where imprisonment ordered in default]—See see. 750.
Stay of warrant of commitment pending an appeal]—If an appeal 

has been duly lodged against the summary conviction and security given 
(sec. 750), the appellant cannot lie re-arrested on the original warrant 
as its operation is suspended by the appeal. Rex v. Trottier, 22 Can. 
Cr. Cas. 102, 25 W.L.R. 663.

Forms]—Distress warrants under sec. 739 («), Code forms 39 or 40. 
Distress warrants under sec. 739 (b), Code forms 41 or 42. See sec. 741.

Sub-sec. (2)—When imprisonment to collect fine may be with hard 
labour]—Imprisonment in default of payment or of distress may be 
with hard laliour only where hard laliour might have lieen imposed be
cause of " imprisonment with hard labour” being a " part of the punish 
ment" in the first instance; sub-sec. (2) applies where the special Act 
authorises not only a fine but imprisonment with hard labour in addi
tion to the fine. In that event the imprisonment for not paying the 
fine may be with hard laliour in the same way ns the imprisonment of 
first instance imposed as part of the punishment for the offence. R. v.
IMwr, : ON. « ■ It Btti g, IMS 11 On « • 0* r
(HS.)! R v. dork. IS On. Cr. (’as. 17 (MS.). The phraseolugy té 
sub-sec. (2) on that interpretation refers to phrase "part of the punish 
ment ” not to the words " hard labour,” but to the phrase " imprisonment
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with hard labour.” If it were intended that the enactment should apply 
when hard labour was part of the punishment, one would expect instead 
of the words “ imprisonment with hard lalaiur ” the words " hard labour 
on imprisonment.”

Excès« of punishment may be corrected on certiorari]—Code nee. 
1124. Case under prior law : R. v. Gavin, 30 N.B.R. 162, 1 Can. Or. 
Cas. 59, referred to in R. v. Brindley, 12 Can. Cr. Cas. 170 (N.H.) ; R. v. 
Vantassel, 34 N.H.R. 79, 5 Can. Cr. Cas. 128, 183; R. v. Beagan, 36 
N.S.R. 208.

Mandamus to justice to issue commitment pursuant to the courir 
tion]—The court has a discretion to refuse a mandamus to justices to 
issue a warrant of commitment on a conviction; Ke Williams, 9 Q.B. 
976; and a mandamus may lie refused if there is a reasonable founda 
tion to suppose that if the warrant Ik1 issued he will lie subjected to 
an action of which the issue is doubtful ; R. v. Buckingham Justices, 
1 B. k C. 485; R. v. It rode rip, 5 B. k C. 239 ; R. v. McConnell, 6 
U.C.Q.B. (O.S.) 629 (Ont.) ; ear ports Gilbert, 10 Can. Cr. Can. 38 
(N.B.) ; or if the conviction were open to grave objections going to his 
jurisdiction. R. v. Ray, (1878) 44 U.C.Q.B. 17 (Ont.).

Special statutes]—Where a flue is imposed under sec. 808 of the 
Whipping Act, R.8.C., 1906, eh. 113, upon a pilot instead of cancelling 
or suspending his license, payment may lie ordered in instalments. Hoc. 
808 of the Shipping Act further provides for recovery of penalties 
thereunder in the name of His Majesty in a summary manner with 
costs under the provisions of Part XV of the Code.

By Con. Htat., N.B., c. 90, s. 11, it was enacted that, “where the 
plaintiff shall lie entitled to recover in any action against a justice, he 
shall not have a verdict for any damages lieyond two cents, or any 
costs of suit, if it shall lie proved that he was guilty of the offence of 
which he was convicted, etc.” In an action of false imprisonment 
brought against a magistrate, who without jurisdiction had committed 
to prison the plaintiff for making default in the payment of a tine 
imposed upon him for selling liquor without a license, evidence was 
offered and admitted in proof of the plaintiffs innocence of the charge. 
It was held that the evidence was properly received and that the 
plaintiff, in order to prove his innocence, was not confined to such evi
dence as had lieen given liefore the magistrate on the trial of the in
formation. Lalielle v. McMillan, 34 N.B.R. 488.

Warrant of distress]—It is not essential that a warrant of distress 
should lie dated, and if it is not issued too soon, it is not material that 
it bears too early a date. R. v. Sanderson (1886), 12 O.R. 178; Newman 
v. Karl of Hardwieke, 3 N. k P. 368.

It is not necessary that the bailiff should go to the premises and 
search for goods on which he might distrain if he was otherwise satisfied 
that it would lie useless to do so. R. v. Sanderson (1886), 12 O.R. 178.

A distrehs to enforce payment of a fine upon a conviction under the
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Canada Temperance Act is not a proceeding in right of the Crown, but 
goods seized under a distress warrant therefor are not rcpleviable unless 
the magistrate who issued it acted without jurisdiction. Haunigau v. 
Burgees (1888), 26 N.B.B. 99.

If there is not sufficient distress to cover the penalty and costs, the 
return upon the warrant of dietress should state that fact, and upon 
that a warrant of commitment may issue, but if a portion of the penalty 
has lieeti paid the amount should Is* returned to the party who |»aid it 
tiefore the alternative punishment of imprisonment is resorted to. Hinden 
v. Brown (lawn, 17 A lt. 17.1, 176 (Ont ).

For example, if one half of the penalty had I teen made h) distress the 
party convicted cannot lie made to suffer imprisonment for a term in 
addition; and there is no provision in the law to graduate or reduce the 
term of imprisonment in proportion to the amount paid upon the 
penalty. Hinden v. Brown (ISM), 17 A.R. 17.1, 176, per Burton, J.A.

False ref am to distress warrant ]—'The court cannot in certiorari pro
ceedings try the truth of the return on affidavits. K. v. Handerson 
(1886), 12 OR. 178.

The magistrate is justified in acting upon the bailiff's return that suffi 
cient distress cannot lie found although it should subsequently ap|H*ar that 
the return was untrue. R. v. Handerson (1886), 12 O.R. 178 ; Hill v. Bate
man, 2 Ht range 710; Moffat v. Barnard, 24 U.C.Q.B. 498, 502. But 
the bailiff will la* liable to an action if he makes an untrue return know 
ing it to la* false. R. v. Handerson, supra. But it may la» shown that 
the constable's return to the warrant of distress, that there was not 
sufficient property to satisfy it, was known to the magistrate to he 
false, in which case the commitment may la* set aside. Kr parte Fit/ 
Patrick (189.1), 8 Can. Cr. Cas. 191 ; .12 N.R.R 182

Commit nient is He a of distress]—flee sec. 744.
lit fictive warrant cured bp valid conviction]—Code sec. 1024. The 

warrant of commitment is subject to review on certiorari only upon 
grounds affecting the conviction. R. v. Melanson, ex parte Bert in, 
(1904) 36 N.B.R. 577. Where laith the conviction and the commitment 
are brought up on certiorari, the warrant will not be quashed if the 
conviction is held valid. R. v. Melanson, supra ; Code sec. 1124.

liala»as corpus is the appropriate process for determining the validity 
of detention under the warrant; R. v. Melanson, supra ; but the various 
curative clauses of the (’ode applicable to the case have to lie con
sidered in determining whether or not the warrant of commitment is 
objectionable or insufficient. Hoc Code secs. 723-725, 1124 (2).

If the warrant of commitment alone is attacked on halieas corpus, 
it seems that the prosecutor may apply for a orrfiorori to remove the 
conviction as well as the warrant, and then set up the validity of the 
conviction in answer to the halieas corpus motion and otherwise obtain
Mm hwe* oi m 1114 ftta ■ t dip v. iM ui.it its N 
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Cm. Cr. Cm. 385; R. ». Gage (No. 2), ( 117 Oh. Cr. Cm. M*
(Ont.)-

The court would Ihu» I» enihled to nnccrteiii from (hr ilepou Done 
whether the power of amendment conferred hy see. 1124 ehould lie 
eaereieed, m it may lie, in like manner a* upon an ap|M*al from the 
conviction. R. v. Gage (No. 2), (1816) 27 Can. Cr. Cm. .130 (Ont.).

iHprlaonaent wh n ordered in addition *« due. Thin and art-lion 
728 eon at rued an If In apeclal Art.

740 Where, hy virtue of an Aet or law no authorizing, the 
jnatiee hy In* Conviction adjudge* against the defendant pin - 
nient of a penalty or compensation, and also imprisonment, n* 
punishment for an offence, hr may, if he thinks fit, order that 
I lie imprisonment in default of distress or of payment, shall 
mmmeiiee at the expiration of the imprisonment awarded as a 
punishment for the offence.

2. The like proceeding may lie had U|niii any conviction or 
order made in accordance with this or the last preceding sec
tion as if the Act or law authorizing the conviction or order had 
expressly provided for a conviction or order in the terms 
|u rmitted hy this or the last preceding section.

Origin]—Sec. 872, Code of 1892; R.B.C. 1886, eh. 178, sees. 62, 66, 
67, 68.

Enforcing Adjudication.

Ills!res* warrant. Warrant of roatailtairnl.

741. The justice making the conviction or order mentioned 
in paragraph (a] of sec. Tilfl may issue a warrant of distress in 
form 119 or 111. as the ease requires, and in the ease of a convic
tion or order under paragraph (h) of the said section, a warrant 
in one of the forms 41 or 12 may issue.

Ï. If a warrant of distress is issued and the constable or peace 
officer charged with the execution thereof returns (form 4:1) that 
he ran find no goods or chattels whereon to levy thereunder, the 
justice may issue a warrant of commitment in form 44.

Origin]—Bee. 872. Code of 1892; R.B.C 1886, eh. 178, secs. 62. 66, 
67, 68.

Goods (cried upon In hr removed] -A mortalité seizing goods ss a 
distress should remove the goods immediately unless the defendant con 
senls In his remaining with the goods and using the premises of the
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defendant for aiming them or holding the sale. He will be liable for 
trespass if he remains on the defendant's premises an unnecessarily 
long time. Paley, titli ed., 319. On that account it ia advisable that 
any consent obtained should la* in writing and signed by the defendant, 
and that hie voluntary assent should further lie capable of being veri
fied by calling in some disinterested witness when the consent is taken.

Stay of proceedings hy appealing « ml giving security]—Code sec. 
75(1; K v. TrotUer, 22 Can. Cr. Caa. 102. 25 W.L.R. M3.

Form of warrant of distress upon a conviction foi‘ a penaltyJ—Code 
form 39, following sec. 1152.

Form of warrant of distress upon an order for the payment of 
money]—Code form 40, following see. 1152.

Form of warrant of commitment upon a conviction for a penalty in 
the first instance]—Code form 41, following sec. 1152.

Form of warrant of commitment on an order in the first instance] — 
Code form 42, following sec. 1152.

Form of constable's rrfitr» to a warrant of distress]—Code form 43, 
following sec. 1152.

Form of wairant for commitment for want of distress]—Code form 
44, following sec. 1152.

Mistress and coin in it ment for costs. Term of Imprisonment.

742. When any information or complaint is dismissed with 
costs the justice may issue a warrant of distress on the goods and 
chattels of the prosecutor or complainant, in form 45, for the 
amount of such costs ; and. in default of distress, a warrant of 
commitment in form Hi may issue.

2. The term of imprisonment in such case shall not exceed 
one month.

Origin]—Hec. 873, Code of 1892; B.H.C. 188ft, ch. 178. aec. 70.
Form of warrant of distress for costs upon an order for dismissal 

of an information or cornplainj]—Code form 45, following #ec. 1152.
Form of warrant of commitment for want of distress]—Code form 

46, following see. 1152.

indorsement of warrant for distress.

743. If. after delivery of any warrant of distress issued 
under this Part to the constable or constables to whom the same 
has I teen directed to lie executed, sufficient distress cannot he 
found within the limits of the jurisdiction of the justice grant
ing the warrant, then upon proof being made upon oath or affir
mation of the handwriting of the justice granting the warrant.
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before any justice nf miiv other territorial diviesue, suuli justiia- 
shall then-ujum make an endors#1 im-nt on the warrant, signed 
with his hand, authorizing the execution of the warrant within 
the limits of Ins jurisdiction. In virtue of which warrant and 
endorsement the js'iialty or sum and coals, or so much thereof 
as has not lieen before levied or paid, shall lie levie#t by the person 
liringing the warrant, or by the person or persons to whom the 
warrant was originally directed, or by any constable or other 
|ieace officer of the last Mentioned territorial division, by distress 
and sale of the goods and chattels of the defendant therein.

t. Such endorsement shall lie in form 47.

Origin]—Sec. K74. Code of 18U2: R.8.C. I***, eh. 178. see. 63.

Form of Endnrgrmmt in borkiofi a warrimt of ifcefrraa)—Code form 
47, following see. 113-

» hen distress would he ruinous to defendant and fanill). When 
defendant admits he has an roods. Committal without 
distress,

744. Whenever it apjiear» to any justice that the issuing of 
a distress warrant would la- ruinous to the defendant and his 
family, or whenever it apja-ars to the justice, by the confession 
of the defendant or otherwise, that he has no goods and chattels 
whereon to levy such distress, then the justice, if he deems lit. 
instead of issuing a warrant of distress, may commit the defend
ant to the common gaol or other prison in the territorial division, 
there to la- imprisoned, with or without hard labour, for the time 
and in the manner he would have been committed in case such 
warrant of distress had issued and no sufficient distress had been 
found.

Origin)—See. 875, Code of 18t#2 ; B.8.C. 1886, eh. 17*. see. 54.

H hmet-rr it oppeors to tbr justice thot defend net hat so poods" |- 
|f the defendant a|i|ieara he is entitled to he heard on the <|uestion of 
dispensing with the distress. K. v. Rawding. 7 Can. Cr. Can. 4.16; tail 
If he defaults in appearing, the justice, if he convicts on an rr parti 
hearing, mav also hear evidence and make an adjudication as to whether 
there are any chattels whereon to levy a distress, and if there are none 
hr may. under see. 744. dis|s-iise with the issue of a distress warrant 
and may inane a commitment in the first instaure. R. v. Ih-gan, 14 Can. 
Cr. Can. 148, 17 O.L.B. 366
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I’rneeictllags pending nrrttltii of dlatrnw narrant. Requiring 
recognisance (nr appearance »a rHarn of distress narrant.

745 Whenever a justice issues a warrant of distrain a* here 
inhefore provided. he may atilTer (lie defendant to go at large, 
or verbally, or by a written warrant in that liehalf, may order 
the defendant to lie kept and detained in safe euatody, until 
return haa lieen mailc to the warrant of distress, unleaa the 
defendant give* sufficient security, hv recognisance or otherwiae, 
to the aatiafaetion of the justice, for hia apja-aranee, at the time 
and plaiv appointed for the return of the warrant of dial rear, 
before him or before aueh other juatiee for the aame territorial 
diviaion aa ahall then be there.

Origin]—Sec. 876, Code of 1682; B.8.C. 1886, eh. 178, aec. 65.

t'oaiBittaient whew party in prison, (nenlallte pwnlahmenl.

746 Whenever a justice, upon any information or complaint, 
adjudge* the defendant to he imprisoned, and the defendant ia 
then in p -iaon undergoing imprisonment upon conviction for any 
other off. nee, the warrant of commitment for the subsequent 
offenco shall he forthwith delivered to the gaoler or other officer 
to whom it is directed.

2. Tlie justice who issued the same, if he thinks fit, may award 
and order therein that the imprisonment for the sulwequcnl 
offence shall commence at the expiration of the imprisonment to 
which the defendant was previously sentenced.

Origin]—Code of 1882, see. 877; R.R.C. 1886, rli. 178. see. 68; Sum 
mary Jurisdiction Act, 1848, Imp., see. 25.

" And Ike defendant is then in prison undergoing imprison sirs! upon 
conviction for any other offence]—In R. v. Martin (1611) 75 J.P. 425, 
Piekford, J., said : "It was derided in R. v. Cuttnish, (1867) L.R. 2 lj.lt. 
378, that at any rate two sentences may he passed, the second to com 
menee at the expiration of the first. The reasoning on whieh that dc 
ciaion was based was that as sec. 25 of the Summary Jurisdiction Act. 
1848 (Imp.), provides that where the justices adjudge the defendant 
to he imprisoned and the defendant is then in prison undergoing impris 
onment upon a conviction for any other offence, the justices may order 
that the imprisonment for the subsequent offence shall commence at the 
expiration of the imprisonment to whieh the defendant shall have been 
previously sentenced, the defendant living In court and being under
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such restraint that he may tie considered to lie imprisoned ns soon as 
the first sentenee has tieen passed, and the section then comes into 
operation and a second sentence can tie passed to take effect upon the 
expiration of the first. But imprisonment for the second sentence does 
not liegin till the expiration of the imprisonment for the first sentence, 
and therefore the defendant cannot tie said to lie in prison under the 
second sentence, and therefore there seems to me to lie no [tower to 
impose a sentence lieginning at the expiration of the second, tsTsuse he 
cannot tie aaid to lie in prison under the second sentence as it, by its 
terms, does not liegin till the expiration of the first. Therefore, there 
is no power to impose more than a second sentence to run consecutively 
to the first." B. v. Martin, 75 J.P. 427.

There la, however, sec. 1055 of the Criminal Code which directs that 
when an offender is convicted of more offences than one, before the 
same court or person at the same sitting, or when any offender, under 
sentence or undergoing punishment for one offence, is convicted of any 
other offence, the court or pfrton passing sentence may, on the last con
viction, direct that the sentences passed upon the offender fur his several 
offences shall take effect one after another.

Tender or payment on distress warrant. Payment when parly in 
prison to keeper.—By him to justice.

747. Whenever n warrant of distress has issued against any 
jieraon. and such person pays or tenders to the peat* oflieer hav
ing the execution of the same, the, sum or sums in the warrant 
mentioned, together with the amount of the costs and charges 
of the distress up to the time of payment or tender, the |iearc 
officer shall cease to execute the same.

2. Whenever anv person is imprisoned for non-payment of 
any penalty or other sum, he may pay or cause to lie paid to the 
kwper of the prison in which he is imprisoned, the sum in the 
warrant of commitment mentioned, together with the amount 
of the costs and charges therein also mentioned, and the keeper 
shall receive the same, and shall thereupon discharge the person, 
if he is in his custody for no other matter.

3, Such keeper shall forthwith pay over any moneys so 
received hy him to the justice who issued the warrant.

Ortginl See, 901, Code nf 1892: R.8.C. 188#, rh. 198, secs. 97, 98.
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Kureliee la Keep the Peace.
Ilmigiilzaiire lu keep the |ie*cr on n trial muter l’art XV. Ami In 

ranr of complaint II threat* made. Procedure. Imprisonment 
In défailli of nantie*.—forma.

748. Whenever any jierson i* charged Indore a justice with 
any offence triable under this 1’art which, in the opinion of such 
justice, is directly against the peace, and the justice after hear
ing the case is satisfied of the guilt of the accused, and that the 
offence was committed under circumstances which render it prob
able that the person convicted will lie again guilty of the same 
or some other offence against the peace unless he is bound over 
to good behaviour, such justice may, in addition to, or in lieu of. 
any other sentence which may lie imposed upon the accused, 
require him forthwith to enter into his own recognizance, or to 
give security to keep the peace and lie of good behaviour for any 
term not exceeding twelve months.

i. Upon complaint by or on liehalf of any ]>erson that on 
account of threats made by some other person or on any other 
account, he, the complainant, is afraid that such other person 
will do him, his wife or child some personal injury, or will burn 
or set fire to his property, the justice before whom such complaint 
is made, may, if he is satisfied that the complainant has reason
able grounds for his fears, require such other person to enter into 
hie own recognizance, or to give security, to keep the peace, and 
to I*1 of good behaviour, for a term not exceeding twelve months.

:l. The provisions of this Part shall apply, so far as the same 
arc applicable, to proceedings under this section, and the com
plainant and defendant and witnesses may lie called and exam
ined, and cross-examined, and the complainant and defendant 
shall be subject to costs as in the case of any other complaint.

4. If any person so required to enter into his own recognizance 
or give security as aforesaid, refuses or neglects so to do. the 
same or any other justice may order him to lie imprisoned for 
any term not exceeding twelve months.

5. The forms 48. 4!) and 50, with such variations and additions 
as the circumstances may require, may he used in proceedings 
under this section.

Origin]—See. 959, Code of 1892 ; 5* Viet., Can., oh. 52, sec. 1; 51
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Viet., ('an., ch. 47; R.8.C. 1886, eh. 181 ; Summary Jurisdiction Art,
1879, Imp., see. 25.

Recognizance to keep the peaoc “ for any term not exceeding twelve 
months ”]—The recognizance should hind for a definite period. K. v. 
Edgar, 29 Times L.R. 512, 9 Cr. App. R. 15; re John Doe, (1893) 3 
Can. Cr. Can. 370 (Que.). If the term exceeds twelve months the recog 
nizance is void. Re Sarah Smith’s hail, 31 N.S.R. 468.

Provocation for the threats]—It was said in Pouliot v. Deseroisselles, 
22 Can. Cr. Cas. 243 (Que.), that binding over a pers n to keep the 
peace was dependent only upon proof of the complainant's fear of 
bodily harm based upon some reasonable ground, and that it was not 
an answer to show that there was provocation for the threats; but if 
the complainant had himself provoked the threat, it would be a circum
stance to be considered by the justice in deciding how far to credit the 
complainant's story that he was in fear upon some reasonable ground. 
A conditional threat of violence followed on a subsequent occasion by 
additional misconduct may be a sufficient ground for requiring sureties 
where there is a fear of future violence. Ex parte Hulse, 21 L.J. 21. 
Likewise, a threat contingent upon complainant doing something which 
he had a right to do. R. v. Mallinson (1850) 20 L.J.M.C. 33.

Threats to barn buildings]—Threats verbally made to burn the com
plainant’s buildings are not indictable under the Code, and give rise only 
to proceedings to force the offender to give security to keep the peace. 
Ex parte Welsh (1898), 2 Can. Cr. Cas. 35 (Que.).

Jurisdiction of justices as to binding over to keep the peace]—Jus
tices of the peace had jurisdiction under the statute 34 Edw. Ill, c. 1, 
upon proper evidence before them that a person is guilty of conduct 
calculated to incite others to commit offences in violation of the law 
and in disturbance of the peace, to require such person to find sureties 
for his good behaviour, ami in default of finding such sureties to be 
imprisoned ; and apart altogether from the construction of that statute 
by the course of authoritative decisions for so many years the courts are 
now bound to hold that with proper materials before them justices have 
this power to bind a person over to be of good behaviour. In a recent 
English case it was said that the justices have this power to bind over) 
although no complainant comes forward to testify on oath that he has 
been threatened, or that he is actually under fear of bodily harm from 
the person sought to be bound over. Lansbury v. Riley, [1914] 3 K.B. 
m, M IJ.KIl |f If; Hiixlork X. ■ipnrkr. 1 K. & It 471 : mi M 
Wilkins, [1907] 2 K.B. 380; Wise v. Dunning, [1902] 1 K.B. 167, 71 
L.J.K.B. 165, 20 Cox C.C. 121.

The fact that threats, or an assault, which would authorize justices 
In requiring sureties for the peace and good behaviour, arose by reason 
of a bona fide dispute as to title, does not oust the jurisdiction of the 
justices to require such sureties. R. v. Monaghan Justices, [1914] 2 
Irish R. 156.
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Witnesses, etc., “as in the case of any other complaint ”]—Hub-sec. 
(3) follows the English enactment in giving the complete right of exam 
ination and cross-examination on the merits of the matter set out in the 
complaint ; see the Summary Jurisdictions Act, 1879, Imp., see. 27. Such 
was not the practice prior to that enactment. B. v. Doherty, 13 East 
171. While see. 748 is now included in the Summary Convictions part 
to which it was transferred on the revision of 1906, it was embodied in 
a separate “ part " of the Code of 1892 dealing with sureties.

Formerly all that the defendant was allowed to do in the way of 
showing cause was to show that the complaint is preferred by malice 
only, or explain any parts of the complaint that may be ambiguous. 
In other respects he was not allowed to controvert the truth of the facts 
stated in the complaint, for in this case there was an exception to the 
universal principle that a man may always be heard in his own defence. 
The reason of the exception (now changed by the Code) was that bind 
ing over a person against whom articles of the peace are exhibited is 
not in the nature of a punishment, but it is to prevent the apprehended 
danger of a breach of the peace being committed. Pouliot v. Des 
croiselles, 22 Can. Cr. Cas. 243; Bex- v. Doherty, 13 East 171. But if 
the complaint was for an assault, the defendant will be allowed to put 
in evidence for his justification, and if found guilty the magistrate might 
order him to give sureties for the peace if the circumstances justified 
him to do so in the interests of the peace. Pouliot v. Descroiselles, 22 
Can. Cr. Cas. 243 (Que.).

Repetition of offence apainst the peace feared after a summary 
conviction]—If a person under recognizance to keep the peace ordered 
by a justice under sec. 748 (2) on complaint of threats made, is after
wards guilty of a breach of the peace towards a person other than the 
complainant, the recognizance may be forfeited. B. v. Walker, 23 Can. 
Cr. Cas. 179 (Que.).

Where a court of summary jurisdiction is satisfied that a person who 
is brought before it has been guilty of inciting others to commit breaches 
of the peace and intends to persevere in such incitement, the court may 
order him to enter into recognizances and to find sureties for his good 
behaviour or to be imprisoned in default of so doing. Lansbury v. Riley 
[1914] 3 K.B. 229.

Whatever the origin of that jurisdiction may be, whether it be de
rived from the common law, from the commission of conservators of 
the peace, or from the statute 34 Edw. Ill, c. 1, or otherwise, the prac
tice of making such orders for the purpose of preventing apprehended 
breaches of the peace has been too well established for a long period 
of years to allow of its propriety being questioned at the present day. 
It is not essential to the exercise of that jurisdiction that the conduct 
of the defendant should have caused any individual person to go in 
bodily fear. Ueebeiy w. Why, [*»lé| I U. W; SI LJJLR IW? 
23 Cox C.C. 582.
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Commitment on refusal or neglect to give recognizance]—A justice's 
order that the accused give security to keep the peace for one year, but 
not fixing any amount nor a term of imprisonment, in default, will not 
support a commitment thereunder. A warrant of commitment under this 
section can only be issued after the defendant's refusal or neglect to 
furnish the required security, proved ami recorded subsequently to the 
order requiring the security, and it must recite such refusal or neglect. 
Re John l>oe (1893), 3 Can. Cr. Cas. 370 (Que.).

A warrant of commitment by a justice for default in finding sureties 
to keep the peace must show on its face that the complainant feared 
bodily injury liecause of the defendant’s threat, and that the complaint 
was not made nor sureties required by the complainant from any malice 
or ill-will, but merely for the preservation of his jierson from injury. 
Code form 48; K. v. John McDonald (1897), 2 Can. Cr. Cas. 04.

Release from imprisonment]—After two weeks’ imprisonment in de
fault of finding sureties, the defendant may apply to a judge of a 
superior court under Code sec. 1959 for a release. R. v. Mitchell, 13 
Can. Cr. Cas. 344 (Y.T.).

Review of order requiring sureties for the peace]—An appeal does 
not lie under sec. 749 from a justice’s order made under sec. 748 (2) 
requiring a person to find sureties to keep the peace. R. v. Mitchell, 
13 Can. Cr. Cas. 344 (Y.T.) ; R. v. Doyle, 12 Can. Cr. Cas. 69; but 
presumably the entire question of punishment would tie reviewable where 
the finding of sureties was “ in addition to or in lieu of any other 
sentence " in a summary conviction matter by virtue of sub-sec. (1).

See. 761, as to stated cases by justices on questions of law, would 
seem to lie available to review on a point of law or excess of jurisdiction 
only, an order made under sec. 748 ; Lort v. Hutton (1876) 45 L.J.M.C. 
95; 33 L.T. 730. While it is not a “conviction,” it is an “order, deter
mination or other proceeding of a justice.” Sec. 761.

The court may, on Italiens corpus, examine the allegations in the 
complaint, and if they are on the face of them insufficient, may dis
charge the prisoner held for default of sureties and su|iersede the com
mitment as made without jurisdiction ; R. v. Dunn, 12 A. & E. 599 ; 
but not to review the decision of the justice as to the construction of 
the threats. R. v. Tregarthen, 5 B. & Ad. 678. And it seems probable 
that the court has jurisdiction to bring up on certiorari the order re
quiring sureties and the recognizance, if any, entered into, and to quash 
the order if the evidence was insufficient to maintain it. R. v. London
derry Justices, 28 L.R. Irish 440; Bent v. Ingle (1878) 66 L.T.N. 138.

Recovery of costs]—See Code sees. 736 and 738.
Action for maliciously and without cause requiring sureties for the 

peace]—It is an actionable wrong to falsely and maliciously cause a 
person to be required to find sureties for the peace. Steward v. Gromett, 
7 C.B.N.S. 191, 29 L.J.C.P. 170.

Perjury in respect of false charge of threats]—Upon a charge of
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perjury in respect of testimony given before h justice on requiring 
sureties to keep the pence the false statement may l>e proved by oral 
testimony, although not recorded in the minutes of evidence then made 
by the magistrate. R. v. Dovlc, 12 Can. Cr. Cas. 69.

Forfeiture of a peace recognizance in Quebec]—Forfeiture and estreat 
of a recognizance to keep the peace which had been required on proof 
of threats under suh-sev. (2) of Code sec. 748 may, in the province of 
Quebec, lie applied for by another individual than the first complaining 
party or the party threatened, as the case may be; and this without the 
intervention of any public authority or crown officer, tt. v. Walker, 28 
Can. Cr. Cas. 179 (Que.).

Form of complaint by the party threatened, for sureties for the 
peace]—Code form 48, following sec. 1152.

Form of recognisance to keep the peace]—Code form 49, following 
sec. 1152.

Form of commitment in default of sureties]—Code form 50, follow
ing sec. 1152.

Blackmail, threats and intimidation]—Hoe secs. 210 (h), 205, 832. 
450, 451, 452, 458, 454, 501, 510, 538, 578, 748.

Sureties on summary trial of indictable offence]—Where the magis
trate is acting under Part XVI of the Code (the summary trials clauses) 
sec. 1058 will apply with more extended powers as to the time for which 
the sureties to keep the peace will lie required from the accused.

British Columbia]—For the forms applicable on exhibiting articlec 
of the peace in the Supreme Court of British Columbia see the B.C. 
Crown Rules (civil) ; and note to Code sec. 570.

Appeal.

Appeal In Minimar) coin Id ion matter.

749. Vnless it is otherwise provided in any special Act under 
which a conviction takes place or an order is made by a justice 
for the payment of money or dismissing an information or com
plaint, any person who thinks himself aggrieved by any such 
conviction or order or dismissal, the prosecutor or complainant, 
as well as the defendant, may ap|K»Hl,—

(<*) in the province of Ontario, when the conviction 
adjudges imprisonment only, to tile Court of (ieneral 
Sessions of the Veaee ; and in all other cases to the 
Division Court of the division of the county in which 
the cause of the information or complaint arose ;

(h) in the province of Quebec, to the Court of King's 
Bench. Crown side;
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(c) in the provint** of Nova Scotia, New Brunswick and 
Manitoba, to the county court of the district or 
county where the cause of the information or 
complaint arose ;

(</ ) in the province of British Columbia, to the county 
court, at the sitting thereof which shall lie held near
est to the place where the cause of the information 
or complaint arose ;

(r) in the province of Prince Kdward Island, to the 
Supreme Court;

(/) in the province of Saskatchewan or the province of 
Alberta, to the district court at the sittings thereof 
which shall lie held nearest to the place where the 
cause of the information or complaint arose;

( </) in the Northwest Territories, to a stipendiary magis
trate; and,

(Zi ) in the Yukon Territory, to a judge of the Territorial 
Court.

(Repealed by Canada Statutes, 1908, chap. 18.)
II. In the case of the provinces of Saskatchewan and Alla*rta. 

and of the Northwest Territories and the Yukon Territory, the 
judge or stipendiary magistrate hearing anv such appeal shall sit 
without a jury at the plan' where the cause of the information 
or complaint arose, or at the nearest place thereto where a court 
is appointed to lie held.

Origin]—Sec. 879, Code of 1892; 51 Viet., eh. 45, sec. 7; 52 Viet., 
eii. 45, sec. 8; 4-5 Edw. Vit, Call., eh. II, sec. 18; ch. 10, secs. 1 anil 2, 
eh. 27, sec. 8; eh. 42, sec. 16; K.8.C. 1906, ch. 146, sec. 749 ; 6 7 Edw. 
VII, Can., ch. 45, sec. 6; 7-8 Edw. VII, Can., eh. 18, see. 9.

Offencea muter federal tare]—The application1 of see. 749 and of 
Part XV generally is controlled and declared by see. 706. Hut the 
same procedure is by sec. 797 declared to apply to the limited appeal 
which that section affords on certain summary trials for indictable 
offences. And in many of the provinces of Canada, the procedure of 
apjieal, as well as of trial, under Part XV has been adopted in whole 
or in part by provincial statute with reference to Infractions of penal 
statutes of the province.

An appeal in Quebec under a pre-confederation statute of the former 
“ province of Canada " relating wholly to matters within the present 
jurisdiction of the Queliec legislature is controlled by provincial and
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not federal law. Burroughs v. Paradis, (1915) 24 Que. K.B. .118, 24 
Can. Cr. Cas. 343 ; Town of Scotstown v. Beauchesne, 5 Que. Q.B. 554 : 
The Queen v. Joseph, 6 Can. Cr. Cas. 144, 11 Que. Q.B. 211 ; Lecours v. 
Hurtubise, 2 Can. Cr. Cat. 521, 8 Que. Q.B. 439; Superior v. Montreal, 
R. v. Superior, 3 Can. Cr. Cas. 379, 9 Que. Q.B. 138. and The Queen v. 
Racine, 3 Can. Cr. Cas. 446, 9 Que. Q.B. 134.

Competency of inferior appellate courts designated although not 
constituted with criminal jurisdiction]—Where the Parliament of Ca indu 
has directed by statute that a provincial court may adjudicate on cer
tain matters within federal legislative power, no provincial legislation 
is necessary in order to enable effect to lie given to the federal enact
ment; re Vancini, 34 S.C.R. 621, 8 Can. Cr. Cas. 228; Gallagher v. Ven 
nesland, 119171 1 W.W.R. 860, 863, 27 Can. Cr. Cas. 360 (Alta.). The 
constitution of the courts is a provincial matter under the B.N.A. Act ; 
but if the court has already been constituted by the province, the added 
duties may Ik* conferred by federal legislation. Ibid. For the sake 
of conformity these are usually included also in a provincial statute.

Effect of appeal on other remedies]—The statement of a case under 
sec. 761 is one form of appeal from a justice, and certiorari is pro
hibited if the defendant has “ appealed " (sec. 1122). This applies both 
to the summary conviction and to the order made on appeal where the 
appeal is taken to a district or county court under sec. 749. Sec. 1122. 
And any right of appeal which a party may have under sec. 749, is 
taken to have been abandoned if he obtains a stated case under secs. 
761-764. Code sec. 769.

When appeal not the appropriate remedy]—An appeal from a sum
mary conviction is a re hearing upon the merits (see. 754) ; and although 
the court appealed to is to be the absolute judge as well of the facts 
as the “law” (see. 752) in respect to the conviction or order appealed 
from, it is said that the word "law” in this connection refers to the 
law applicable to the facts adduced in support of or against the proof 
of the charge and that if the defendant wishes to attack the jurisdic
tion of the magistrate over the person on the ground of an illegal 
arrest without warrant, recourse should be had to certiorari or habeas 
corpus and not to an appeal which in itself is a submission to a re
hearing " upon the merits” (sec. 754). Re Buggies, 35 N.8.R. 57, 5 
Can. Cr. Cas. 163; Rand v. Rockwell, 2 N.8.D. 199; R. v. Miller (1913) 
25 W.L.R. 296 (Alta.). It is to be noted that there was a reference of 
the latter case to the court en banc but this was never proceeded with.

Any person who thinks himself aggrieved]—The phrase " person who 
thinks himself aggrieved ” means no more than if it read “ person 
aggrieved,” except possibly to convey the idea that the appellate tribunal 
and not the lower one is to determine whether or not he has the neces
sary status to complain that the decision sought to be appealed from 
was wrong.
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The use of some such phraseology as “ perso» aggrieved," “ person 
who feels aggrieved “ or " penon who thinks himself aggrieved *' is 
intended to exclude a s. anger to the proceedings from taking an appeal 
in a matter with which he had no concern. R. v. Frankforth, (1904)
8 Can. Cr. Cas. 57. In a private prosecution a stranger might desire 
to intervene if he could because of enmity against the respondent or 
the magistrate, or from other ulterior motives than the rectification of 
the decision appealed against, but this is not permitted as the appeal 
cun 1h* taken only by a person who would lie “aggrieved" if the do 
cision appealed from happened to lie wrong. Robinson v. Cur rev, L.R. 
7 Q.B. 465. The person appealing must have “legal ground for saying 
he is aggrieved.” Harrup v. Bayley, fi Ell. & B. 218; Boyce v. Higgins, 
23 LJ.C.P. 5; Verdin v. Wray. 2 Q.B.D. 608. 46 L..Î.M.C. 171 ; llollis v. 
Marshall, 23 L.J. Excli. 235; Drapers Co. v. Haddon, 57 J.P. 200, V 
Times L.R. 36; Garrett v. Middlesex Justices, 53 L.J.M.C. 81, J2 Q.B.D. 
620; R. v. Andover Justices, 55 L.J.M.C. 23, 16 Q.B.I). 71L

The convicted person being directly affected by the conviction would 
lie a “ person aggrieved " if the conviction were wrong, but in ewe there 
had been no conviction and no order for costs against the private 
prosecutor it would not follow that in all cases and all circumstances the 
prosecutor could claim to have been “aggrieved" by the dismissal of 
the complaint. R. v. London County Justices, (1890) 25 Q.B.D. 357, 
59 L.J.M.C. 146. Hence the express inclusion of “the prosecutor or 
complainant,” as well as the defendant, in the first paragraph of sec.

Although a person lays a complaint as the agent of a society, it 
does not follow that the society has a status to appeal in its own name 
on the complaint being dismissed ; but the complainant personally may 
appeal as he is specially recognized by sec. 749 as a person entitled to 
appeal. Canadian Society v. Lauzon, (1899) 5 Rev. do Jur. 259, 4 Can. 
Cr. Cas. 354 (Que.).

A person who has pleaded “ guilty ” to a charge, and has been 
summarily convicted, may raise a question of law in an appeal under 
sec. 749, but on such appeal his former plea of “ guilty ” estops him 
from calling upon the respondent to prove his guilt. So far as his guilt 
or innocence is concerned he is not a “ party aggrieved " within the 
meaning of sec. 749. R. v. Brook, 5 Terr. L.R. 369, 7 Can. Cr. Cas. 216.

Compare Harris v. Cooke (1919) 88 L.J.K.B. 253.
Effect of stated case]—If a stated case is taken on a point of law 

under sec. 761, the right of appeal under sec. 749 is gone as regards the 
person for whom the case is stated. Sec. 769.

Restriction on certiorari where summary conviotion affirmed on 
appeal]—Code sec. 1121.

Yukon Territory]—Sub-sec. 3 corresponds with sec. 104 of the Yukon 
Act, R.S.C., ch. 63.

Order on finding sureties to keep the peace]—See note to sec. 748.
1033
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An order to find sureties in not h “conviction.” K. v. Mitchell, 13 Can. 
Cr. Cas. 344; R. v. Doyle, 12 Can. Cr. Cas. 69.

Name jtrocedure on appeal* from two justices trying for theft under 
*10, under sec. 773(a)]—Code see. 797.

Name proeedure on appeals mi disorderly house cases tried bp two 
justices under sec. 773 (/)]—See Code secs. 228, 229a, 797.

Court sitting nearest to the place where the cause of complaint 
arose]—The jurisdiction is limited in some of the provinces to a county 
or district court the sessions of which are held nearest to the place 
where the cause of the information or complaint arose. The distance 
is to be measured by a straight line regardless of the recognized mode 
of travel. Fanchaux v. Georgett, (1915) 9 W.W.R. 458, 8 Mask. L.R. 325, 
25 Can. Cr. Cas. 76, 32 W.L.R. 863, (Rask.) reversing R. v. Georgett. 
23 Can. Cr. Cas. 341 (flask.). While the court will take judicial notice 
that a city or town is within a particular judicial district, it has not 
to take judicial notice of the distance of one place from another; Col 
lison v. Kokatt, (1915) 8 W.W.R. 561, 8 flask. L.R. 167, 24 Can. Cr. 
Cas. 151. Evidence should be put in to prove the distance and so show 
that the appeal is being taken to the proper court. Collison v. Kokatt, 
supra. In a matter going to the jurisdiction the court has to be satisfied 
of its jurisdiction, and it is therefore well to call a witness in proof 
of the sitting being the nearest to the place or county or district, as 
the case may be, according to the paragraph of sec. 749 which may be 
applicable to the particular province ; and this although the respondent’s 
counsel admits the fact, unless the judge hearing the appeal also con
cedes that he will take notice of the fact as a matter of common 
knowledge.

In case of doubt as to which is the nearer place of sitting, it may 
he advisable to give two notices of appeal, one for each place, flee 
R. v. Deer, [1919] 1 W.W.R. 410 (flask ).

Waiving right of appeal]—There may be circumstances under which 
the right of appeal may be waived by the appellant’s conduct ; R. v. 
Neuberger, 9 B.C.R. 272, 6 Can. Cr. Cas. 142; as by paying in fine in 
acquiescence with the decision appealed against without protest ; R. v. 
Neuberger, supra. But, the right is not to be held to be waived if a 
protest is made ; ex parte Mason 13 U.C.C.P. 15 ; or if payment is com
pelled as where there is a liability to immediate imprisonment in de
fault.. R. v. Tucker, 10 Can. Cr. Cas. 217.

Procedure on appeal.—Not fee of appeal.—On conviction with Im
prisonment appellant remains In custody or gives recogniz
ance or deposit.—Recognizance to value of property, when.

750. Unless it is otherwise provided in the special Act,—
(a) if a conviction or order is made more than fourteen 

days before a sittings of the court to which an appeal
I §94
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is given, such ap|*‘iil shall lie made to that sittings; 
hut if the conviction or order is made within fourteen 
days of a sittings the appeal shall la1 made to the 
second sittings next after such conviction or order : 
Provided that in the province of Nova Scotia the 
apiH'al shall he to a sittings of the court in the county 
where the cause of the information or complaint 
arose ; in the one case to the sittings next after and 
in the other to the second sittings after the conviction 
or order ;

(h) the appellant shall give notice of his intention to appeal 
by filing, in the office of the clerk of the court 
appealed to, a notice in writing setting forth with 
reasonable certainty the conviction or order appealed 
against, and the court appealed to, within ten days 
after the conviction or order complained of, and by 
serving the respondent and the justice who tried I he 
case each with a copy of such notice.

(c) the ap|K‘llant, if the appeal is from a conviction or 
order adjudging imprisonment, shall either remain 
in custody until the holding of the court to which the 
appeal is given, or shall within the time limited for 
filing a notice of intention to appeal, enter into a 
recognizance in form à I with two sufficient sureties 
before a county judge, clerk of the |>eaee or justice 
for the county in which such conviction or order has 
I teen made, conditioned personally to appear at the 
said court and try such appeal, and to abide the judg
ment of the court thereupon, and to pay such costs 
as are awarded by the court ; or if the appeal is from 
a conviction or order whereby a penalty or sum of 
money is adjudged, to lie paid, the appellant shall 
within the time limited for filing the notice of inten
tion to appeal, in cases in which imprisonment upon 
default of payment is directed either remain in cus
tody until the holding of the court to which the 
appeal is given, or enter into a recognizance in form 
ôl with two sufficient, sureties as hereinbefore set out, 
or deposit with the justice making the conviction or 
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order un amount suttieient to cover the sum no 
adjudged to In- |>aid, together with such further 
amount as such justice deems sufficient to cover the 
costs of the appeal ; and, in cases in which imprison
ment in default of payment is not directed, deposit 
with such justice an amount sufficient to cover the 
sum so adjudged be paid, together with such fur
ther amount as ,, li justice deems sufficient to cover 
the costs of Ih ppeal ; and upon such recognizance 
being entet nto or dejiosit made the justice before 
whom such recognizance is entered into or deposit 
made shall liberate such person if in custody ;

(if) in case of an appeal from the order of a justice pur
suant to sec. 637 for the restoration of gold or gold- 
1 rearing quartz, or silver or silver ore, the appellant 
shall give security by recognizance to the value of the 
said property to prosecute his appeal at the proper 
sittings of the court, and to pay such costs as arc 
awarded against him.

Origin)—3-4 Geo. V. Can., ch. 13, sec. 26; 8-9 Edw. VII, Can., ch. 9, 
see. 2; R.8.C. 1996, ch. 146, sec. 7S9; 4-5 Edw. VII, ch. 10, secs. 3 and 4 ; 
Code of 1892, sec. 880; 53 Viet., Can., ch. 37, sec. 24; 51 Viet., Can., 
eh. 45, sec. 8.

Statua of the juatice on the appeal]—It would seem that the justice 
has a locua atondi to appear as lie is served with notice of appeal in like 
manner as the '* respondent " specifically named ; and there may lie 
special circumstances in some eases making it desirable that he should 
do so even at the risk of costs. Ordinarily he will do nothing more but 
transmit the notice of ap|s>al served on him to the Department of the 
Attorney-General, if the ap|>eal is in a criminal matter. Although served 
with the notice of apjieal the justice is not subject to an order for costs 
if he docs not appear on the notice. R. v. Goodall, L.R. 9 Q.B. 557, 43 
l.J.M.C. 119.

ïf conviction wade more than fourteen daya before a sittings]—In 
It. v, Johnston (R. v. Judge of the County Court) 13 Can. Cr. Cas. 179, 
42 N.8.R. 537, the opinions were in conflict as to the meaning of this 
phrase, it being held per Townshend, C.J., and Meagher, J., that in 
computing the time which must intervene iietween the conviction and 
the sittings of the court hearing an appeal under Code see. 750, the 
term “more than 14 days liefore the sittings“ means that 15 days at 
least must intervene Iietween the date of conviction and the date fixed 
for the sittings; lint held, per Russell, J.: The term “ more than 14 days
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before the sittings " means that 14 days only need intervene between the 
date of conviction and the date fixed for sittings.

It is not clear whether an adjourned sittings is to be considered or 
not in ascertaining whether a conviction or order was made “ within 
fourteen days of a sitting.” See Cotton v. Bombardier, 15 Que. K.B. 7, 
sub nom. R. v. Bombardier, 11 Can. Vr. Cas. 216. The words ” the 
sittings” which were there in question have since lieen amended to read 

a sittings.” (Code amendment of 19010.
In Nova Scotia appeal to be to sittinns in the county. ete. J This 

special provision introduced by the Amendment of 1909, was evidently 
intended to obviate the difficulty incident to the county courts for 
judicial districts in that province exercising jurisdiction in more than 
one county with separate sittings in each county. The amendment 
ensures that the appeal is to be taken to the sittings fixed for the county 
in which the complaint arose, although there may be a prior sittings of 
the same “court ” in an adjacent county. A division of opinion under 
the former law had arisen in R. v. Johnson (R. v. Judge of County 
Court), 13 Can. Cr. Cas. 179, 42 N.8.R. 537.

Appeal to be lodged in due form]—Bee sec. 752, also see. 755, which 
refers to the entering of the appeal.

Form of recognisance to try the appeal]—Code form 51, following 
sec. 1152.

Return of recognizance]—Bee sec. 757. The appellant should see that 
this recognizance is returned so as to be before the appellate court when 
he is called upon to maintain the competency of the appeal. Bee R. v. 
Gray, 5 Can Cr. Cas. 24; R. v. Hews (1915), 25 Can. Cr. Cas. 386 
(Bask.). [Contra: R. v. McKay, 21 Can. Cr. Cas. 211.]

Transmitting the conviction on appeal]—See sec. 757.
Contents of notice of appeal from summary conviction]—The notice 

of appeal by the “ person aggrieved ” need not include a specific state
ment that the appellant is a “ person aggrieved ” (sec. 749) by the 
decision appealed against, at least where such would appear otherwise ; 
R. v. Austin (1916) 25 Can. Cr. Cas. 446 (Man.) ; Gates v. Renner, 9 
W.W.B. 190 (flask.) ; R. v. McKay, 23 W.L.R. 369, 21 Can. Cr. Cas. 
212 (Bask.) ; as where either the prosecutor or the defendant is the 
appellant. R. v. Jordan, 9 B.C.R. 33, 5 Can. Cr. Cas. 438 ; R. v. Hatt, 
(1915) 25 Can. Cr. Cas. 263 (N.8.). Unless the statutory form of 
notice of appeal from a summary conviction indicates that it should 
be addressed to the parties to l>e affected by it ; Keohan v. Cook, 1 Terr. 
L.R. 125 ; Cragg v. Lamarsh, 3 Terr. L.R. 91; Hostetler v. Thomas, 4 
Terr. L.R. 224; the address is not material although it is usual. Bez.an 
con v. G.T.P. Development Co., [1917] 1 W.W.R. 436 (Alta.).

The signature to a notice of appeal, if otherwise complete as a 
notice, is in like manner a non-essential unless demanded by the statute 
or a statutory form or rule of court made under statutory authority. 
Bezancon v. G.T.P. Development Co., [1917] 1 W.W.R. 436 (Alta.);
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K. V Nichol, 40 U.C.Q.B. 7ti (Ont.); R. v. Brysoe, 10 Can. Cr. Can. 80S 
(N.B.). Signature in the name of the solicitor, described as solicitor 
for the appellant, is sufficient. Besancon v. G.T.P. Development Co., 
supra.

The authority to give the notice if not signed by the appellant him
self or by his solicitor should be proved. In Scott v. Dalphin (1907) 
($ W.L.R. 371, an appeal was quashed at the hearing on the ground that 
it purported to In* signed for the appellant by her solicitor per a third 
party as attorney, such party actually signing being the advocate’s clerk. 
The motion to quash was allowed as no authority for the clerk’s signa 
turc was proved, thus distinguishing K. v. Kent Justices, 42 L.J.M.C. 
112. Wetmore, J., held that while the notice of apjieal might Is* signed 
by the solicitor, it could not validly be signed by the solicitor’s clerk 
“ unless it is expressly shown that he had authority to sign." Hut a 
notice might lie so drawn as to lie unintelligble without signature, as 
where it refers to the ap(>cllnnt as the undersigned, and does not dis 
close who the appellant is. The notice is to state at what sittings the 
appeal will be heard. R. v. Brimacombe, (1905) 2 W.L.R. 53, 10 Can. 
Cr. Cas. 168 (Mask.).

Filing notice of appeal in court appealed to]—The time limit of ten 
days excludes the date of conviction or order, but if the tenth day falls 
on Sunday the notice may 1h> given on the Monday. R.S.C. 1906, ch. 1, 
sec. 31 (fc) ; R. v. Trottier, 25 W.L.R. 663, 22 Can. Cr. Cas. 102; Scott v. 
Dickson, 1 P.R. 666 (Ont.). It must be filed within the time not merely 
mailed or otherwise transmitted, so that it would reach the filing office 
in the ordinary course. R. v. Green (1912) 22 Can. Cr. Cas. 155 (B.C.).

Serving the notice of appeal]—In the interpretation of Code sec. 
750, which gives directions as to the notice of appeal on appealing 
from a summary conviction there may be ground for difference of 
opinion as to the necessity of serving the notice of appeal within the 
ten days. It is clear that the notice of appeal must be filed in the office 
of the clerk of the court appealed to, ‘‘within ten days after the con
viction or order complained of.” This requirement is supplemented by 
the addition of the words: ‘‘and by serving the respondent and the 
justice who tried the case with a copy of such notice." Commonly all 
this may bo done within the ten days, but it may be that either the 
prosecutor or the trial justice may Ire away from the district so that 
service of both within the ten days would not l>e practicable. The law 
requires in any case that where a right of appeal is given the acts 
required to be done by a party in order to entitle him to appeal must 
l>e done by him with reasonable strictness, Gallagher v. Vennesland, 
[1917] 1 W.W.R. 860, 27 Can. Cr. Cas. 360 (Alta.). On the other hand 
a person does not forfeit his right of appeal unless he omits to do some 
act which he is expressly required to do in order to retain that right. 
Gallagher v. Vennesland, [1917] 1 W.W.R. 860 (Alta.). In that case 
it was held that Code sec. 750 (6) does not make it obligatory that the
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notice of appeal should lie served upon the respondent and the convict
ing justice within ten days after the conviction. The notice must lie 
filed within that time and a time limit is thereby fixed so that the 
opposing party may search in the clerk's office ami ascertain whether 
an appeal has l>eeu launched, Gallagher v. Vennesland, supra. See to
the ............ B. \. McDermott, 7 W.W.B. IBS, IS Oea. Or. Ohs. I#
(Husk.). No reference is made in Ihe Gallagher case to a prior decision 
of the same court in It. v. Wong Tun, (1916) 10 W.W.B. 15, 26 ('an. 
Or. <’as. 8 (Alta.), where Simmons, J., delivering the opinion of the 
Supreme (’mill of Alberta, said: “ Hub see. (6) of see. 750 of tin* 
(’ode requires notice of intention to appeal to lie served upon the respou 
dent and upon the magistrate within ten «lays after the conviction or 
order complained of." In It. v. Wong Tun, supra, the application was 
by the Crown for a mandamus to re-ojien tin- dismissal of an appeal 
and the excerpt above given related to that part of the decision which 
held that any objection on the ground of want of service of notice on 
the Attorney-General, if required at all, had been waived by failure to

In R. v. Martinuik (1914) 6 W.W.R. 405 (Sask.), mb nom. R. v. 
Prokopate, 2d Can. Cr. Cas. 189, 7 Hask. L.R. 95, it was assumed that 
the notice of appeal must be served within the ten days, and it was 
held that oral testimony was admissible to show the date on which the 
conviction actually took place where it was claimed that the conviction 
had been ante-dated. If the trial was before two or more justices, both 
or all should be served. R. v. Edelston, 17 Can. Cr. Cas. 155; Hostetter 
v. Thomas, 4 Terr. L.R. 224.

Notice of appeal served on the substitute for the time being of a 
public officer who was the respondent, has been held valid. R. v. Trottier, 
22 Can. Cr. Cas. 102, 25 W.L.R. 663.

Cash deposit instead of recognizance on appeal]—If the justice accepts 
a cheque as the equivalent of money for the cash deposit on an appeal, 
it will be sufficient in the event of the cheque being paid when presented. 
Besancon v. G.T.P. Development Co., [1917] 1 W.W.R. 436, 439 (Alta.). 
Rut the justice could not dispense with the deposit nor accept in lieu 
thereof something that customarily does not pass as money. Bezancon 
v. G.T.P. Development Co., supra. (A diamond ring cannot be accepted 
ns a deposit. Dictum, per Beck, J.).

Where imprisonment in default is not directed, a deposit must be 
made; a recognizance cannot be substituted. Switzer v. Foichuk, [1919] 
1 W.W.R. 396 (Sask.).

What are conditions precedent]—Non-compliance with regulations as 
to appeal may in some cases deprive the appellate court of jurisdiction ; 
the court is to ascertain from the construction of the regulations and 
the statute whether a regulation that notice of appeal shall be in a 
prescribed form is directory or imperative. R. v. Lincolnshire Appeal 
Tribunal, Ex parte Stubhins [1917] 1 K.B. 1; Lockhart v. St. Albans,
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21 Q.B.D. 188; Re West Jewell Tin Mining Co., 8 Ch. D. 806. Régula 
lions have in some cases been held to be imperative as to part and 
directory as to part. Hughes v. Waver tree Local Board, 10 Times L.R. 
357.

An objection going to the jurisdiction may lie raised at any time. 
R. v. Crouch, 35 U.C.Q.B. 433 (Ont.).

If the lack of jurisdiction appears on the face of the proceedings, 
the respondent cannot effectually waive it and prohibition would lie. 
Alderson v. Ballister, 70 L.J.K.B. 935; R. v. Deliver Mining Co. 10 Can. 
Cr. Cas. 405; Clarke v. Knowles (1918) 87 L.J.K.B. 189.

Where literal compliance with condition precedent is impossible]— 
Even a condition precedent to an appeal may be dispensed with when 
compliance is impossible in the nature of things or when it is imprac
ticable, but the onus is upon the person seeking to be relieved from 
the condition to prove such impossibility or impracticability and to show 
that this condition arose without any default on his part. R. v. Hewa, 
9 W.W.R. 689, (Bask.) distinguishing Wills v. McSherry, [1913] 1 K.B. 
20, 82 L.J.K.B. 71, and disapproving R. v. McKay, 21 Can. Cr. Cas. 211; 
and see Re McNeill and Saskatchewan Hotel Co., 17 W.L.R. 7; R. v. 
Turnbull, 2 Bask. L.R. 186; R. v. Mack Bing, (1915) 25 Can. Cr. Cas. 
158, 32 W.L.R. 649 (Bask.) ; R. v. Lincolnshire Appeal Tribunal, (1917) 
86 L.J.K.B 292. Bo on an appeal from a summary conviction, if the 
return of the recognizance had not been made by the justices within the 
time limit nor was it shown that they had been asked to make the return, 
the appeal is not filed in due form. R. v. Hewa, 9 W.W.R. 689 (Bask.). 
In the last mentioned case it was suggested that had the justices been 
asked to return the recognizance and had refused or neglected to do so, 
it might be necessary to obtain a mandamus order against them before 
getting the benefit of the maxim “ lex non cogit ad impossibilia aut 
inutilia.” Ibid, at 693. Compare R. v. Deer, [1919] 1 W.W.R. 410 
(Bask.).

But in re Kwong Wo, (1893) 2 B.C.R. 336, it was held that the 
hearing of the appeal would not be prevented by the failure of the 
justice to return the conviction after being required to do so.

Proving service of notice of appeal]—The appellant is to serve both 
the respondent and the justice with a copy of the notice. The proof 
of service of the notice of appeal upon the justice should be more than 
evidence that some one of the name of the justice was served; there 
should l»c evidence that the person served was the justice of the peace 
who tried the case. Pahkala v. Hannuksela (1912) 2 W.W.R. 911, 22 
Can. Cr. Cas. 247 (Bask.) ; R. v. Gray, 5 Can. Cr. Cas. 24. It may be 
made by affidavit instead of calling a witness on the return day of the 
appeal to prove service. R. v. Curran, 22 Can. Cr. Cas. 388.

Failure to give recognizance]—The giving of security is an essential 
part of the appeal, and unless it be done in the manner required by 
statute, the giving of a notice of appeal will be unavailing and the
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conviction may be prosecuted us if no notice had been given. R. v. 
Joseph, 11 Que. K.B. 211, 6 Can. Cr. Cas. 144.

If imprisonment is imposed by the conviction as a direct punish
ment for the offence, sub-sec. (e) is explicit in requiring that a recog
nizance shall be given or the defendant shall remain in custody. A 
deposit of cash in lieu of a recognizance is not then authorized. R. v. 
Fraser, 42 N.8.R. 202. If an appeal has been irregularly entered not 
withstanding that the appellant condemned to imprisonment had not 
given the necessary recognizance, the validity of the entry of the appeal 
is to lie questioned only by a direct and substantive application, as by 
a motion to the district e.ourt to quash the appeal ; R. v. Gregg, ( 1913) 
4 W.W.R. 1345, 1346 (Alta.) ; or by an application to the superior court 
for prohibition ; R. v. Gregg, (1913) supra; or by certiorari to the super
ior court in a proj>er case. R. v. Gregg, (1913) supra. Certiorari might 
be applicable if the appeal has been disposed of without jurisdiction; 
but otherwise see Cr. Code secs. 1121 and 1122.

Recognizance as a stay of proceedings]—A recognizance given in 
respect of the fine imposed operates as a stay of proceedings for enforc
ing the payment of the fine until the appeal is disposed of. Simington 
v. Colbourne, (1900) 4 Terr. L.R. 372; R. v. Trottier, 22 Can. Cr. Cas. 
102. In cases where a fine is imposed and in default of pâment impris
onment, the same form of recognizance (form 51), applies as where 
imprisonment in the first instance is ordered, the conditions being (1) to 
personally appear, (2) to try the appeal, (3) to abide the judgment of 
the court thereupon, and (4) to pay costs as awarded. The condition 
as to abiding the judgment of the court may mean in case of an affirm
ance in the one case imprisonment forthwith and in the other payment 
of the fine with a liability to imprisonment in default. In the latter 
case the appeal is still one from “ a conviction . . . whereby a 
penalty ... is adjudged to be paid " (sub-sec. (c) ) ; and it is sub
mitted that his recognizance must (in like manner as if he made a 
cash deposit) cover both the penalty and the costs of the appeal. There 
is, however, authority for the contrary proposition that the imprisonment 
fixed in default is sufficient security for the payment of the penalty, 
and that an appeal is competent if the recognizance is given for the 
costs of appeal only although the defendant appealing is not in custody 
for the default and there has been no distress warrant issued as directed 
by the conviction to levy the fine. R. v. McDermott (1914) 7 W.W.R. 
165 (Sask.), per Newlands, J.

If a person sentenced to imprisonment upon summary conviction 
gives a recognizance and is liberated under sec. 750 (o) pending an 
appeal from the summary conviction, the interval until his return to 
custody will not count on the term of ’imprisonment as affirmed on the 
appeal. Collette v. The King, 16 Can. Cr. Cas. 281, 19 Que. K.B. 124.

On re-hearing, the party supporting the conviction to prove his 
case]—The appeal may be quashed or formally abandoned, but other-
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wine it in u rv-hearing and the respondent supporting a summary con
viction must prove his case, he lieing the complaining |«rty. K. v. 
(Iregg, ( 1913) 4 VV.W.R. 1345, 1348 (Alta.); Olson v. Cameron, 12 
Can. Or. Cas. 198 (Terr.).

Appel tout's liability for costal—An appellant may formally aliandon 
his appeal (sec. 750) ; and on failure to prosecute it he is liable to 
costs (sec. 755).

Power to adjourn hearing of appeal]--An appeal projieriy lodged 
from a summary conviction (sees. 749 ami 750) is made to a permanent 
and continuing court, and it has an inherent power to adjourn in addi 
tion to the statutory power to adjourn from one sittings to another.
1 v fngj. I W.W.1 i;t i. 1841 I

Heutrii titmu on certiorari if appeal taken | - Hecs. 1121 and 1122 eon 
tain special restrictions on the granting of certiorari in resjiect of sum 
man convictions which have la*en appealed against. But if the notice 
of ap|M>al is void for irregularity, certiorari is not burred. R. v. Keeker, 
20 Unt. R. U7U; R. v. Caswell, 33 U.CXj.B. 303 (Ont.). Where an ap|>eal 
had lapsed, certiorari may lie granted. R. v. Delegarde, ex parte Cowan, 
36 N.B.R. 503, 9 Can. Cr. Cas. 454 ; R. v. Alford, 10 Can. Cr. Cas. til.

Certiorari has been allowed where the appeal judge wrongly decided 
that he had no jurisdiction to hear the ap]>eal. R. v. Deer [1919] 1 
W.W.R. 410 (Bask.).

The prior service of a notice of appeal from the conviction will not 
prevent certiorari proceedings attacking the jurisdiction of the magis 
trate ; Davis v. Feinstein (1915) 25 Man. R. 507 ; Johnston v. O’Reilly, 10 
Man. R. 405, 12 Can. Cr. Cas. 218 ; R. v. Starkey, ti Man. R. 589 ; R. v. 
Btarkev, 7 Man. R. 47, 489; re Buggies, 35 N.S.R. 57; but the certiorari 
proceedings may la* a waiver of his appeal. Denault v. Robida, 10 (jue. 
8.C. 199, 8 Can. Cr. Cas. 501.

If the appeal was dismissed on the ground that it was not perfected 
and without a consideration of the merits, the conviction may still be 
brought up on certiorari if the justice acted without jurisdiction as 
where it was proved before him that the title to land was in dispute 
on a charge of destroying a line fence. R. v. O'Brien, ex parte Roy, 38 
N.B.R. 109, 12 Can. Cr. Cas. 533.

Insjtection■ and Sale .4cf]—Special provision as to appeals under Part 
VIII of the Inspection and Hale Act, R.H.C., eh. 85, relating to dairy 
products, are contained in see. 317 of that Act. Such appeals are to be 
brought within ten days after the date of conviction and the trial must 
lie within thirty days from the date of conviction unless the court or 
judge appealed to extends the time beyond such thirty days. In all 
respects not specially provided for in that Act the procedure under Part 
XV of the Code shall apply so far as applicable. A similar regulation 
affects appeals under Part IX of the Inspection and Sale Act, relating 
to the packing of fruit. See R.H.C., eh. 85, sec. 335.

Where affidavit of merits required under special Act as a condition
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of appeal]—Sec K. v. Curran, 22 Can. Cr. Can. 288 (Mask.) ; R. v. Mai 
ahull (11115) 24 Can. Cr. Caa. 180, .11 W.L.R. 702; ll.C. Game Act, 1014, 
ch. 20, acc. 50; R. v. Labile, 17 Can. Cr. Caa. 417 (tjuv.) ; R. v. M vn il nui li, 
17 Can. Cr. Caa. 400; Quebec Molar Vcliiclca Act, 0 Kdw. VII <<juc.), 
ch. 12; K. v. Me taunt, 4 Terr. L.R. 51.2; Cavanagh v. Me I limivt*, 5 
Terr. I..R. 225.

Henrln* III' ii|i|ie*l. IMa|i«anl «( ilepiiuM. tiU«iiriilii* hearln*.
11 here rniii lei Ion i|iia«heil, fiiibirseme III In hr ninilr.

751 The murt In which atleli appeal is mm le diall thereupon 
hear ninl ihScriiiinc Hie matter of ap|s'*l ami make Hitch oriler 
therein, with or without ('lists to either party, including rusts of 
the rollrl In'Ium , as seems niit'l to the ismrt, and, in rase of the 
dismissal of an n|i|>rnl by the defendant and the altirmaniv of the 
eonvietioii or order, shall order and adjudge the a|i|n'llant to la' 
|iunished aero riling to the roll viet ion or to pa) the amount 
adjudged by the order, and to pay such costs as are awarded, 
and shall, if necessary, issue process for enforcing the judgment 
of the court.

i. In any ease where a deposit has been made as provided in 
paragraph (r) of see. 750 if the conviction or order is affirmed, 
the eourl may order that the sum thereby adjudged to lie paid, 
together with the costs of the conviction or order, and the costs 
of the ap|K'al, shall lie paid out of the money deposited, and that 
the residue, if any, shall he paid to the apja-llant ; and if the con
viction or order is quashed the court shall order the money to la; 
repaid to the appellant.

tl. The court to which such appeal is made shall have [lower, 
if necessary, from time to time, by order endorsed on the con
viction or order, to adjourn the hearing of the appeal from one 
sittings to another, or others, of the said court.

4. Whenever any conviction or order is quashed on appeal, 
the clerk of the peace or other pmper officer shall forthwith 
endorse on the conviction or order a memorandum that the same 
has been quashed.

5. Whenever any copy or certificate of such conviction or 
order is made, a copy of such memorandum shall be added 
thereto, and shall, when certified under the hand of the clerk 
of the peace, or of the proper officer having the custody of the
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••me, Ik* sufficient evidence, in all courts and for all purposes, 
that the conviction or order has been quashed.

Origin]— 8-9 Kdw. VII, Can., eh. 9, sec. 2; R.8.C. 1906, ch. 146, sec. 
751; 4-5 Kdw. VII, Can., ch. 10, sec. 4 ; sec. 880, Code of 1892; 51 Viet., 
Can., ch. 45, se<\ 8, 53 Viet., Can. ch. 37 sec. 24.

J urisdii'tion thptmls on l'ont plia nee with mit. 750)—R. v. Joseph, ti 
Can. Cr. Cas. 144 ; K. v. IMHver, 10 Can. Cr. Cas. 410; R. v. Williamson. 
7 W.L.R. 491.

The provisions of sec. 750 are imperative, and a strict compliance 
with the provisions of the section is necessary to give jurisdiction.

In the case of Kent v. Olds, 7 U.C.L.J. 21, it was decided that an 
application to take the ap|»ellant's recognizance in court could not Is* 
entertained, on the ground that although the recognizance need not l>e en
tered into within ten days it must Ik* entered into and tiled liefore the sit 
tings of the court in which the appeal is made. It was also decided in Jit 
Myers & Wonnaeott, 23 U.C.Q.R. 611, that a failure to comply with these 
conditions will not In* waived by the respondent asking for a postpone
ment after the ap|>ellant has proved his notice of appeal on the first day 
of the court.

After the court iff opened for the hearing of the appeal, it is then 
too late for the appellant to file his recognizance. Best wick v. Bell 
(1889), 1 Terr. L.R. 193.

Duty to hear and determine the appeal]—To hear and determine the 
appeal is not limited to the hearing and weighing of the evidence pro 
and con bearing on the subject matter of the appeal. If there is in 
fact an appeal taken and lodged in due form, it must tie heard and 
disposed of, i.e., the appeal judge must hear it and determine what 
disposition is to be made of it. Pahkala v. Ilannuksela (1912) 2 
W.W.R. 911, 917 (Bask.). But whether or not sec. 751 can be invoked 
to support an order dismissing an appeal for want of jurisdiction and 
ordering costs against the appellant w'ho had given a recognizance, but 
against whom no notice of appeal is proved, seems not to be settled 
by authority. A case in favour of the jurisdiction on this ground is 
Pahkala v. Ilannuksela (1912) 2 W.W.R. 911, but it was held also 
that apart from sec. 751 there was jurisdiction by reason of the recog
nizance, citing London County Council v. West Ham, 61 L.J.M.C. 210, 
f 1892] 2 Q.B. 173; R. v. Parlby (1889) W.N. 190, and Mackintosh v. 
Lord Advocate, 2 A.C. 41.

Motion to quash appeal]—The appeal is to he “ lodged in due form ” 
(sec. 752) and in compliance with the requirements of Part XV, sec. 
752. The appeal may be quashed for non-compliance with the essential 
requirements as to notice of appeal or giving recognizance or other 
security. R. v. Gregg, (1912) 22 Can. Cr. Cas. 51, 25 W.L.R. 183 
(Alta.).
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Continuances]—Code sec. 751 (3). Where the appeal is to a per
manent and continuing court, it has inherent power to adjourn a case 
from one sittings to another, and may enter a continuance nunc pro 
tunc to carry a case on the list for hearing if justice demands it. 
R. v. Gregg, 25 W.L.R. 183, 22 Can. Cr. Cas. 51 (Alta); R. v. West 
moreland Justices, 37 L.J.M.C. 115; R. v. Oxfordshire Justices, 1 
M. & 8. 446.

A mandamus may be granted to require an inferior court to enter 
continuances and to hear the appeal if it has improperly refused to 
hear it on the merits and erroneously held against the sufficiency of the 
notice of appeal. Rex v. Trottier, 22 Can. Cr. Cas. 102, 25 W.L.R. 663.

The recognizance given on the release of the accused pending the 
appeal will remain in force for the purposes of continuances so ordered 
on mandamus. Ex parte Blues, 24 L.J.M.C. 138; Rex v. Trottier, supra.

Appeal where both conviction and information are invalid]—There 
is a difference of judicial opinion as to the strict form of disposing of 
an appeal from an invalid summary conviction baaed on an equally 
invalid information ; some courts affirm the right to quash the conviction 
for objections appearing on its face and not cured by the depositions 
returned by the magistrate for the purposes of the appeal. R. v. Tebo,
I Terr. LA. M| u Bmk (ISO!) :■ fur. LI Ml, : Gee dee 
216; R. v. Koogo (1911) 19 W.L.R. 246, 19 Can. Cr. Cas. 56 (Bask.). 
Other courts disclaim any jurisdiction on an appeal to entertain a 
motion to quash the summary conviction; R. v. Dunlap (1914) 6 W.W.R. 
3 (B.C.) ; but would hear and determine the charge if the appeal has 
been lodged in due form and try both the facts and the law. R. v. 
Dunlap, supra. It has been held that the duty of the court to deter
mine on the merits the charge on which the conviction was made (sec. 
754), requires the dismissal of that complaint on the appeal where it 
does not appear from the papers sent up that the alleged offence took 
place within a statutory time limit for prosecutions. R. v. Dunlap, 6 
W.W.R. 3 (B.C.). Code sec. 669 (and 711) do not extend to the appellate 
court so as to enable it to amend the defective information. R. v. 
Dunlap, supra, per Judge Thompson. A person who has pleaded guilty 
and has been summarily convicted on such plea may appeal and claim 
that the conviction is bad in law, but if this objection to its validity 
lie based on an objection to the form of the information or complaint, 
he must have raised the objection before the magistrate or he cannot 
raise it on the appeal. R. v. Brook (1902) 5 Terr. L.R. 369, 7 Can. 
Cr. Cas. 216. Furthermore the plea of guilty before the magistrate will 
estop the accused from demanding on the appeal that the informant 
shall prove him guilty of the charge to which he pleaded. R. v. Gillis 
(1914) 23 Can. Cr. Cas. 160 (Y.T.). R. v. Brook (1902) 5 Terr. L.R. 
369, 7 Can. Cr. Cas. 216.

Varied or substituted judgment on appeal]—If, Instead of an affirm
ance, a different judgment has been pronounced on the appeal, the
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judgment so substituted may In- enforced either by the process of the 
court appealed to (see. 754, sub-see. (3) ), or by pn*cess issued by the 
convicting just ire (see. 754, sub-see. (2) ). Collette v. The King, 16 
Can. Cr. Cas. 281, 19 Que. K.B. 124.

Costs of appeal]—In the matter of apfieals from summary eonvie- 
tions or orders four sections of the Criminal Code deal with the question 
of costs; sees. 751, 754, 755, 760. One of these makes provision for a 
notice of abandonment of the appeal before the sittings at which it 
would lie heard (sec. 760). Where the appellant fails to proceed with 
his appeal and has not formally abandoned it by notice, the appellate 
court may award costs against the appellant on proof of notice of appeal 
having l»een given to the person entitled to receive the same whether 
properly given or not (see. 755). If the notice of appeal had been 
given, costs might lie awarded against the appellant although he never 
entered the appeal (see. 755).

While sec. 751 of the Code gives the court to which the appeal is 
made power to make such order, with or without costs to either party 
" as seems meet to the court,” and while the allowance of costs is 
entirely discretionary with the court, yet the section must he inter
preted only as giving the court or judge power to allow such costs as 
are strictly just and reasonable, in respect to the matter under eon 
sidération, and the power and discretion of the court should be exer
cised with caution, and in a manner absolutely just and right between 
the parties. R. v. Wilson, ex parte Cronkhite, 44 N.B.R. 70, 26 Can. 
Cr. Cas. 224.

The jurisdiction to allow costs against an appellant who fails to 
prosecute his appeal after giving notice is limited by the express terms 
of sec. 756 to ordering the costs “ at the same sittings for which the 
notice was given.” Other caws are subject to the more general terms 
of sec. 751, sub-sec. (2). But even in cases under sub-sec. (2) there 
may have lieen such a disposal of the case on a prior date as makes 
the court functus officio as to the appeal.

It is well established law that every judgment or order when drawn 
up, passed and entered, puts an end to the controversy with respect to 
which it is given, whether it l>e of procedure or merits, unless and until 
the judgment is discharged, reversed, set aside or varied according to 
law. The judge, by whom it is pronounced, is on entry of the judg
ment. functus officio as it is passed into matter of record which can 
lie altered only by a higher court. R. v. Wilson, cr parte Cronkhite, 44 
N.B.R. 79, 26 Can. Cr. Cas. 224.

The coats of the appeal awarded against the defendant may lie 
added to the costs awarded by the conviction, and payment enforced 
by the convicting justice by distress warrant and imprisonment in de
fault of distress. R. v. Hawltolt, (1900) 33 N.H.R. 165.

No reversal for objection to form of information or of process unless 
objection taken belon']—Code sec. 753.
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Xo jurisdiction to state a ease to provincial court of appeal]—On 
the hearing of an appeal under Part XV the county court judge has 
no jurisdiction to state a case for the opinion of the Court of Appeal. 
R. v. McIntosh, 14 W.L.R. 548, 17 Can. Cr. Cas. 295 ; Misclmwsky v. 
Hughes, 2 Mask. L.R. 219, 15 Can. Cr. Cas. .164.

Unlewful and excessive punishment]—Code sec. 754.
Tlaisinp on appeal a question not raised below]—If the point of law 

raised by an appellant on an appeal from a summary conviction is not 
one respecting the information or for any alleged defect therein in 
substance or in form, It is not subject to the statutory restriction that 
it must first have been raised before the magistrate. Upton v. Brown
( lilt) I W v e «16, 11 Cm 1 ■ Cm IK I

It does not apply where a conviction under an ordinance although 
made on a plea of guilty is bad in law because the municipality which 
enacted the ordinance had no power to do so; nor does it apply if the 
objection is that neither the conviction, nor the information, nor the 
depositions in support disclose any offence. R. v. Brook, 7 Can. Cr. 
Cas. 216 (Bask.). R. v„ Koogo, 19 W.L.R. 246 (Rask.). In such 
cases the defendant’s appeal from the conviction should la* allowed with
out a re hearing of evidence, there being no valid charge in the informa
tion or in the depositions looked at under sec. 75.1 in aid thereof, to 
which the defendant can be called upon to plead. If, however, the 
real defence has been concealed with the intention of first raisng it 
on appeal, costs of the successful appeal will be refused so ns to dis
courage that practice, although the conviction must be quashed as 
invalid. Upton v. Brown (Alta.), supra.

Xo reversal for variance between information and evidence unless 
adjournment asked and refused below]—Code see. 753.

Abatement]—On a charge of a criminal offence the appeal from a 
summary conviction does not abate by the death of the informant. R. v. 
Fitzgerald, (1898) 29 Ont. R. 203.

Appeal on facts and law.

752. When an appeal against any summary conviction or 
order has l>een lodged in due form, and in compliance with the 
requirements of this Part, the court appealed to shall try, and 
shall Ik* the absolute judge, as well of the facts as of the law, in 
respect to such conviction or order.

2. Any of the parties to the appeal may call witnesses and 
adduce evidence whether such witnesses were called or evidence 
adduced at the hearing ln'fore the justice or not, either as to 
the credibility of any witness, or as to any other fact material 
to the inquiry.

tor.



[|7M] ('himinai, Code (Part XV)

3. Any evidence taken before the justice at the hearing Mow. 
certified by tlie justice, may lie read on such apj>eal, and shall 
have the like force and effect as if the witness was there examined 
if the court a|>|>enled to is satisfied by affidavit or otherwise, that 
the |>ersonal presence of the witness cannot lie obtained by any 
reason abb* efforts.

Oritfin]—Bee. RSI. Code of 1892; 53 Viet., Can., eli. 37, see,. 85.
Court appeaU d to is absolute judge “ os ax ll of the facts as of the 

law"]—The rehearing is without a jury, although the court is con
stituted ns a jury court. R. v. Bradshaw, 38 U.C.Q.B. 564 (Ont.) ; R. v. 
Malloy. 4 Can. Cr. Cas 116 (Ont.).

The word “law” here refers to the law applicable to the facts 
adduced in support of or against the proof of the charge. R. v. Miller, 
25 Can. Cr. Cas. 151, 25 W.L.B 296 (Alta.). Sec. 753 applies only to 
the cases therein specifically mentioned. R. v. Miller, 25 Can. Cr. Cas. 
151, 25 W.L.R. 296 (Alta.) ; Rand v. Rockwell, (1871) 2 N.S.D. 199.

Conviction appealed from to be before court hearing appial]—Code 
sec. 757.

In Re Rver and Plows, 46 U.C.Q.B. 206, Osler, J., at page 209, said : 
” There is nothing that I am aware of which makes it necessary that the 
formal conviction should have been returned and filed before the appeal 
is entered or even before the hearing has commenced. It must, no doubt, 
as the authorities show, lie proved at some time during the hearing but 
at what time is a matter of practice and in the discretion of the court.”

Subpoena for witness in another province]—See sec. 676, made appli
cable by sec. 711.

Deposition below may be received if witness not available]—Sub-sec. 
(3) enables the court to receive as evidence the deposition below of 
any witness whose presence at the re hearing cannot be obtained. As 
to this the court is to tie satisfied by affidavit or otherwise. If an 
affidavit has not been prepared, the witness who can testify to the fact 
should be called to give the preliminary evidence here made necessary. 
The deposition is admissible if certified by the justice (sub-sec. (3) ). 
This, it is submitted, is provided as a convenient mode of proof not 
necessarily exclusive of proof by calling the justice as a witness ; but 
see, contra, as to appeals under sec. 797, R. v. Hornstein (1912) 19 
Can. Cr. Cas. 127 (N.S.).

Procedure on the re-hearing]—After the notice of appeal has been 
proved or admitted, the clerk of the court reads the conviction returned 
by the convicting justice; and if there are any objections raised as 
appearing on the face of the conviction, the appellant usually begins 
by stating all his objections thereto at once, so that they may lie met 
by the other side. But if there are no such objections taken, or if 
when taken they are overruled, the respondent opens his case and calls
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witnesses ; and, if the court thinks the ease thus opened and proved re
quires an answer, the appellant then opens his case and calls his wit
nesses. And when the appellant’s case is closed, the respondent has a 
general reply upon the whole case. R. v. May, 5 Q.B.Ï). 382, 4$) L.J.M.C. 
W, u If lit; it v. Wwhtoglw, N ü O Q » HI (Oat).

The appellate court tries the case dc novo upon the merits; R. v. 
Baird, (1908) 13 Can. Cr. Cas. 240 (Mask.); Code sec. 754; and may 
impose a new sentence at its discretion within the limits provided by 
law. R. v. Baird, supra. If the punishment ordered below is greater 
than that provided by law it must tie reduced to conform to the legal 
requirements; sec. 754; but not necessarily the legal maximum. R. v. 
Baird, supra.

The court on appeal will reduce the penalty awarded although affirm
ing the adjudication of guilt if it deems the penalty unreasonably 
fcevere. Sing Kec v. Johnston, 5 Can. Cr. Cas. 454 (B.C.).

If defendant pleaded guilty before the justice the appellate court 
will not hear evidence adduced for the purpose of having the punish
ment reduced unless it appears that the magistrate has acted oppres
sively. R. v. Bowan, 6 B.C.R. 271. The judgment on the appeal under 
sec. 752 is a final judgment. R. v. Jlamliuk, 2 O.W.N. 1x6, 17 Can. 
Cr. Cas. 162 (Ont.) ; R. v. Beamish, (1901) 8 B.C.R. 171.

Order as to costs]—The judge is to tax or fix any costs he allows 
on the appeal; R. v. Hamlink, 2 O.W.N. 186; 17 Can. Cr. Cas. 162, 
and direct them to be paid to the clerk of the court who will pay them 
over to the person entitled. Sec. 758. Payment may be enforced by 
a justice’s distress warrant and in default of distress a commitment. 
Sec. 759.

The court must determine, on quashing a conviction, whether costs 
are to be paid; secondly, what costs, that is, costs of the court below, 
or magistrate’s court, or costs of the appeal, or both; and when such 
costs should be paid. If it has been left to the clerk of the peace to 
tax the costs during the sessions the taxation is invalid unless adopted 
by the court. It should be included in the formal order disposing of the 
case. Re Rush and the Corporation of Bobcuvgeon (1879), 44 U.C.Q.B. 
201.

Where an appeal is heard, and determined against the appellant on 
the merits the formal order need not be drawn up at the same sittings, 
and the respondent’s costs may lie taxed nunc pro tunc at the next sit- 
tings, and included in a formal order then issued in pursuance of the 
direction therefor made at the previous sittings. Bothwell v. Burnside 
(1900) 31 Ont. R. 695, 4 Can. Cr. Cas. 450.

But if no formal order was ever drawn up, the clerk’s certificate of 
taxation and a subsequent order of the court of general sessions direct
ing a distress for the costs taxed but not purporting to adopt the taxa
tion or to dispose of the appeal, are irregular, and will be quashed on 
certiorari for want of jurisdiction. Bothwell v. Burnside, supra.
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No reference of ease to higher court]—An upt*eal from a conviction 
by two justices of the peace having been taken to the district court, and 
a question having arisen as to the regularity of the proceedings, the 
district court judge referred such question to the court en banc. It was 
held that in such matters the court appealed to, and in this case the 
district court, is the absolute judge of facts and law, and the court 
en bane had no authority to advise in the matter. Mischowsky v. Hughes, 
2 Rank. R. 219, 15 Can. Cr. Cas. 364.

Certiorari limited in review of order on appeal]—If the appeal be to 
a court of inferior jurisdiction and it has proceeded without jurisdic
tion because of conditions precedent to the appeal not having been 
complied with, its order may be set aside on certiorari. See R. v. Wed- 
derburn, Ex parte Sprague, 36 N.B.R. 213, 8 Can. Cr. Cas. 109.

The effect of Code sec. 1121 is to limit certiorari in respect of an 
affirmed conviction or a conviction amended on ap|>enl, to cases where 
a want of jurisdiction is shown ; and see sec. 1122 as to the conviction 
appealed from. See R. v. Chappus, 38 O.L.R. 576, 28 Can. Cr. Cas. 
157, affirmed in R. v. Chappus, 39 O.L.R. 329, 28 Can. Cr. Cas. 411.

Limitation as to objections for defect In substance or In form.

753. No judgment shall be given in favour of the appellant 
if the ap)H‘al is based on an objection to anv information, com
plaint or summons, or to any warrant to apprehend a defendant 
issued upon any such information, complaint or summons, for 
any alleged defect therein in substance or in form, or for any 
variance I between such information, complaint, summons or war
rant and the evidence adduced in support thereof at the hearing 
of such information or complaint, unless it is proved before the 
court hearing the ap|M*al that such objection was made before 
the justice1 before whom the cast1 was tried, and by whom such 
conviction, judgment or decision was given, nor unless it is 
proved that notwithstanding it was shown to such justice that 
by such variance the )ierson summoned and appearing or appre
hended had been deceived or misled, such justice refused to 
adjourn the hearing of the cast1 to some further day. as in this 
Part provided.

Origin]—Sec. 882, Code of 1892; R.S.C. 1886, eh. 178. sec. 79; 
Summary Convictions Act, 1848, Imp., ch. 43, sec. 1.

What defects are cured]—The statutory form of summons, Code 
form 5 (sec. 658) indicates that a summons shall be under seal. The 
lack of a seal is a defect of form and is cured under sec. 753. R. v. 
Garrett-Pegge. fl911] 1 K.B. 880.
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Limitation of curative provisions]—It has been held that the cura
tive provisions of Code sec. 75.'$ apply only to a variance between the 
information and the evidence at the hearing of the information or 
complaint, and not to the evidence on an appeal from such hearing. 
R. v. Dunlap (1914) 6 W.W.R. 3 (B.C.).

A person may plead guilty to an information under the summary 
conviction procedure, and Ik* convicted on such plea and yet the convic
tion Ik* bad in law and liable to lie quashed. See. 753 is silent as to 
appeals based on other objections in point of law and therefore such 
appeals are not subject to the limitation that judgment cannot be 
given for an appellant with respect to them unless he has raised the 
objection liefore the justice of the peace, if the point raised by the 
appellant is not one respecting the information or for any alleged defect 
therein in substance or in form. R. v. Brook, 7 Can. Cr. Cas. 216, 5 
Terr. UL Mi| Uptaa r. Rmra (lilt) 1 w w it AM < Ain. . ; K t. 
Koogo, 19 W.L.R. 246, 19 Can. Cr. Cas. 56.

In R. v. Johnson, 17 Can. Cr. Cas. 172 (N.8.) County Judge Patter
son said he would have great hesitation in extending the interpretation 
of sec. 753 so far as to deprive a defendant of any advantage there 
might be in an objection (though he had not raised it at the trial) 
that there had been no valid information, though it did not become 
necessary in that case to decide the point.

A decision by the appeal judge that the information was insufficient 
and that the conviction appealed from should therefore be quashed, is 
not a decision upon a mere preliminary point, but one upon the merits, 
and whether right or wrong, a mandamus will not lie even where the 
appeal judge consents, to compel him to re-open the appeal. Be McLeod 
and Amiro, (1912) 27 O.L.R. 232, 25 Can. Cr. Cas. 230; Long Point Co. 
v. Anderson, 18 A.R. 401 (Ont.) ; R. v. Middlesex Justices, 2 Q.R.T). 
516; Wrung v. del lit ly, S Can. Cr. Cas. 17 (B.C.).

.IiiiImuent to be upon the merits.—May confirm, reverse or modify.— 
New conviction or order.—Enforcing.

754. In every cast* of ap|H*al from any summary conviction 
or order had or made liefore any justice, the court to which such 
a|»|N*al is made shall, notwithstanding any defect in such con
viction or order, and notwithstanding that the punishment ini- 
|toned or the order made may Ik* in excess of that which might 
lawfully have Ik-cii imposed or made, hear and determine the 
charge or complaint on which such conviction or order has been 
had or made, upon the merits, and may confirm, reverse or 
modify the decision of such justice, or may make such other 
conviction or order in the matter as the court thinks just, and 
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may by such order exercise any power which the justice whose 
decision is appealed from might have exercised, and may make 
such order as to costs to be paid by either party as it thinks fit.

2. Such conviction or order shall have the same effect and 
may be enforced in the same manner as if it had been made by 
such justice.

3. Any conviction or order made by the court on appeal may 
also Ik* enforced by process of the court itself.

Origin]—Bee. 883, Code of 1892 ; 53 Viet., Can., eh. 37, see. 26.
" To hear and determine ”1—The powers conferred upon the appel

late court (in case of defect in the conviction, or excessive punishment), 
are: (1) to hear and determine the charge upon the merits ; (2) reverse 
or modify the decision : (3) make such other conviction as the court 
thinks just.

There is nothing in the expression, “ hear and determine,” which 
limits the investigation to oral testimony. The words, “ hear,” and 
“ hearing,” are expressions most commonly used to express the act of 
the court in disposing of cases upon evidence already taken. The 
expression, ” heard and determined,” on appeals from justices, is satis
fied without a trial by witnesses. The King v. Cawston, 4 Dowl. & By., 
445. B. v. McKenzie, 12 Can. Cr. Cas. 435, 443 (N.S.).

A preliminary motion may be made to quash the conviction appealed 
from for the lack of any evidence below as to an essential part of the 
offence. B. v. Koogo, 19 Can. Cr. Cas. 56, 19 W.L.B. 246 ; B. v. Brook, 
: Cm. Cr. Cm. 216; B. i Baird, 13 Can. Cr. Cm. 242. Aad It bath 
the information and the conviction are defective in that respect, it has 
lieen doubted whether the appeal judge can amend the information for 
the purpose of the re hearing even if the depositions show the omitted 
particulars. Hee B. v. Dunlap, (1914) 6 W.W.B. 3, 22 Can. Cr. Cas. 245; 
B. v. Whelan, 4 Can. Cr. Cas. 277 ; but see B. v. Boomer, 15 O.L.B. 321, 
13 Can. Cr. Cas. 98. An omission in the formal conviction of costs 
which the justice hud ordered and had included in his minute of adjudi
cation may l>e corrected on appeal, for the court is to hear and deter
mine the charge notwithstanding any defect in the conviction. B. v. 
Murphy (1918) 29 Can. Cr. Cas. 445 (N.8.). An objection on a matter 
of form will not be allowed if the conviction can be supported on the 
merits. B. v. 8ing Kee (1909) 14 Can. Cr. Cas. 420 (B.C.).

The court is empowered by sec. 754 to make the order which the 
justice should have made, and if he imposes costs he may order com
mitment in default of payment. Re Sigurdson (No. 2) 26 Man. B. 201», 
34 W.L.B. 53, 25 Can. Cr. Cas. 313. Where the justice overruled an 
objection that the information charged several offences in contravention 
of sec. 710, and proceeded to take evidence on all until all but one were 
abandoned at the close of the prosecutor's case, it was held that the con-
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viction should U' quashed on apjieal. K. v. Austin (1905) 10 Can. Or. 
Cas. 84. 1 W.L.B. 71 (Terr.) ; and sec B. v. Alward, 25 Ont. B. 519.

Ah information ia to lie for one offence only (ace. 710), hut convie 
lion made on defendant's non-appearance lief ore the justice may lie 
valid If it is for one of the offences only as to which the evidence was 
limited. If the record of proceedings does not show which of the two 
offences the conviction is for, it will lie quashed on appeal. Himpeon v. 
Lock, 7 Can. Cr. Cas. 294.

It is not necessary that the defendant should lie personally present 
to enable the judge to pronounce a modified sentence of imprisonment 
against him reducing the term imposed lielow. Johnston v. Boliertaon. 
42 N.S.B. 84, 13 Can. Cr. Cas. 452. and see B. v. Johnston, 41 N.8.B. 
105, 11 Can. Cr. Cas. 10.

At common law in case of misdemeanour, it was not necessary that 
the accused lie present to enable sentence to lie imposed, Archbold's 
Criminal Law, 227, and if not necessary at common law in eases of 
misdemeanour it can hardly la* urged that on appeal under the Hummary 
Conviction Act, it is necessary. Johnston v. Boliertaon, 13 Can. Cr. Cas. 
452, at 473, Per Drysdale, J.

Order to elate time and place for poping the costs]—Sec sec. 758.
Remitting the conviction ae affirmed to the justice]—See see. 757 (4).
Order for repayment of fine if conviction reversed)—Upon the 

allowance of defendant's appeal, repayment of the tine and costs and 
payment of the costs of the appeal are properly ordered. Bogina v. 
McIntosh (1897) 2 Can. Cr. Cas. 114, 28 O.B. 603; Bex v. Tucker. 10 
O.L.B. 506, 10 Can. Cr. Cas. 217.

Where special Act permits a further appeal]—See R. v. Barker, 47 
N.B.B. 248, 12 E.L.B. 535, 21 Can. Cr. Cas. 267.

Coals when appeal not prosecuted. How reenterable.
755. The court to which an appeal is made, upon proof of 

notice of the apjieal to such court having lieen given to the person 
entitled to reeeive the same, whether such notice has been pro
perly given or not, and though such appeal has not been after 
wards prosecuted or entered, may, if such appeal has not beer, 
abandoned according to law, at the same sittings for which such 
notice was given, order to the party or parties receiving the 
same such costs and charges as are thought reasonable and just 
by the court, to he paid by the party or parties giving such notice.

2. Such costs shall be recoverable in the manner provided by 
this Act for the recovery of costs upon an appeal against an 
order or conviction.

Origin]—57-58 Viet., Can., eh. 57, see. 1; sor. 884, Cede of 1892 ; 
R.8.C. 1886, rh. 178, ser. 81; 32 33 Viet., Can., cb. 31, see. 69.
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('rmtx on disniissinfi on oppcol for wont of prosecutions|—Costs van 
la* awarded under Code see. 755 only at the same sittings for whie.h the 
notiee was given. MeShadden v. Lachance, (1901 ) 5 Can. Cr. Cas. 4.'l 
(B.C.) ; Both w ell v. Burnside, (1900 ) 4 Can. Cr. Cas. 450, .11 Ont. R. 
095. Under a statutory requirement that the notiee of appeal shall 
la* served upon the respondent as well as the justice (see see. 750), it 
would seem necessary that the respondent should prove that notice of 
appeal had been received by him before coming to the court for costs. 
If he denied the receipt of any notice of appeal whether “ properly 
given or not ” (sec. 755), he had not been called upon to prepare for 
an appeal at all. If a notice of appeal had l>een served, the respondent 
might still object to its sufficiency in not identifying the conviction 
sought to be appealed from; R. v. Ah Yin (1902) 6 Can. Cr. Cas. 66; 
or for some other ground of insufficiency. R. v. Brimacombe (1905) 2 
W.L.R. 5.1 (Terr.) ; Scott v. Dalphin (1907) 6 W.L.R. 371 (Terr.). If 
the objection were sustained it would seem that Code sec. 755 would 
apply to a notice of appeal not properly given.

In Pahkala v. Hannuksela (1912) 2 W.W.R. 911 (Bask.), notice had 
been given and not formally abandoned, and it was held that the court 
appealed to had the authority under sec. 755 to award costs no matter 
how defective the notice may have been and whether the appeal was 
entered or not, or prosecuted or not. Sec. 755 applies on allowing a 
motion to quash an apjK*al for want of jurisdiction due to a defect in 
the notice of appeal. R. v. Deliver Mountain Mining Co., 10 Can. Cr. 
Cas. 405. Costs were disallowed under sec. 755 in R. v. Edleston (1910) 
15 W.L.R. 279 (Sask.), because notice of the appeal had been served 
on only one of two justices ; and, per Maclean, D.C.J., there was con
sequently a lack of proof of notice to " the person entitled to receive 
the same” (Code see. 755). This interpretation was dissented from 
ill Pahkala v. llannuksela, supra. The justice who did receive the 
notice was a person ” entitled " to receive it. and to hold that the fact 
that another person who was equally entitled to receive the notice did 
not receive it, prevented the court from awarding costs under sec. 755 
to the person who appeared and contested the motion, was held to be 
putting much too narrow a construction on the section. Per Farrell. 
J.D.C., in Pahkala v. Hannuksela (1912) 2 W.W.R. 911, 919 (Sask.).

In McNeill v. Saskatchewan Hotel Co. (1911) 17 W.L.R. 7 (Bask.) 
the objection was to the failure to have the deposit returned into the 
appellate court, but the objection to the jurisdiction was not taken 
until the notice of appeal was proved. The office of a notice of appeal 
is to inform the respondent that some particular conviction is appealed 
against, and care should be taken not to mislead. R. v. Ah Yin (1902) 
6 Can. Cr. Cas. 66 (B.C.). A notice will be upheld if it substantially 
gives the requisite information as to the names of appellants, the intent 
to appeal, the sessions to which appeal is to be made and the nature of 
the conviction appealed against ; R. v. Ah Yin, supra ; but the notice
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will Iw hail if il deani 1 m ‘s hii entirely dilferonl offeuec friun Iliai got 
out in the convintnm. K. v. All Yin, mi|u*.

Sub-see. (2)—41 font* reeoveroble in the manner provided," ete.]— 
See Code gees. 758 ami 751).

rroecedlngs w lien H|i|ical fallu,

756. If an ap|"'nl againat a com ivtiuii or imlvr is decided 
in favour of I lie n-iionilents, the justice who iiuule the eonvietion 
or order, or any other justice for the same territorial division, 
may inane the warrant of diatrean or commitment for execution 
of the same, as if no appeal had lieen hrought.

Origin]—Sec. 885, Code of 1892; K.N.C. 188(1. eh. 178, ape. 82; 
Nummary Jurisdiction Act. 1848, Imp., see. 27.

Dutre-s* or aoinmitment under affirmed conviction ] - Nee. 7511 enables 
the process in execution to lie issued either liv the convicting justice or 
by any other justice having power to act in the same territorial division, 
that in, within the convicting justice's territorial jurisdiction. It applies 
only after the ap|M>ul has lieen decided in favour of the rewpowlent. 
Kimington v. Colbourne (11)00) 4 Terr. L.R. .172.

Conviction to he transmitted lo appeal court. I’rcsumpllan.—Evi
dence of conviction,—Clerk of court lo remit papers In certain 
canes.

757. Every justice before whom any person is summarily 
tried, shall transmit I lie conviction or order to the court to 
which the appeal ia liy this l’art given, in and for the district, 
county or place wherein the offence is a I leged to have lieen com
mitted. before the time when an ap]ieal from such conviction 
or order may lie heard, there to lie kept liy the proper officer 
among the records of the court.

2. The conviction or order shall lie presumed not to have been 
appealed against, until the contrary ia shown.

3. Upon any indictment or information against any person 
for a subsequent offence, a copy of such conviction, certified by 
the proper officer of the court, or proved to be a true copy, shall 
lie sufficient evidence to prove a conviction for the former offence.

4. In any case when a conviction or order ia required by this 
Part after ap|wal to la- unforced by any justice the clerk of the 
oourt to which the appeal was had or other projier officer shall 
remit such conviction or order and all papers therewith sent to
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the court of appeal excepting any notice of intention to appeal 
and recognizance to such justice to l>e hy him proceeded ii]>oii as 
in such case directed by this Part.

Origin]—8ee. 888, Code of 1892; R.R.C. 1886, eh. 178, sec. 86; 51 
Viet., Can., ch. 45, sec. 9.

Transmitting the conviction appealed from for use on the appeal]— 
The provision of the first paragraph of sec. 757 is held to be directory 
only, and failure of the justice to transmit the conviction before the 
opening of the sittings, will not prevent the court from hearing the 
appeal, if the conviction is returned by the time the case is begun. 
Harwood v. Williamson, (1908) 1 Hash. L.R. 58, sub nom. R. v. Wil
liamson. 13 Can. Cr. Cas. 195. The neglect of the magistrate is not to 
prejudice the rights of the appellant. Wills v. McSherrv, [1013] 1 K.B. 
20, and see R. v. McKay, 21 W.L.B. 369, 21 Can. Cr. Cas. 211.

Duty to return information and depositions]—The justice is also to 
return the information and depositions. R. v. Rondeau, 5 Terr. L.R. 
483. These should include notes taken of objections and rulings there
on ; R. v. Dominion Drug Stores [1919] 1 W.W.R. 285 (Alta.) ; but 
whether such notes were taken or not, affidavit evidence on certiorari is 
admissible to show the objections and the justice’s rulings during the 
hearing before him. Ibid. ; R. v. Richmond [1917] 2 W.W.R. 1200; 
R. v. Barlow [1918] 1 W.W.R. 499; R. v. James [1918] 2 W.W.R. 994.

Proof of previous conviction on charge of second offence under a 
special Act]—Proceedings liefore a justice of the peace may be certified 
under the hand or seal of such justice; and, if any such justice has no 
seal, or so certifies, then a copy purporting to bo certified under the 
signature of such justice is admissible without any proof of the authen
ticity of such signature or other proof whatsoever. Canada Evidence 
.Vf, R.S.C. 1006, ch. MS, sec SI

Further, by Code sec. 982, a copy of any summary conviction, pur
porting to be signed by the clerk of the court or other officer having 
the custody of the records of the court to which such summary convic
tion was returned, or by the deputy of such clerk or officer, shall, upon 
proof of the identity of the person of the offender, be sufficient evi
dence of such conviction without proof of the signature or official 
character of the person appearing to have signed the same.

The conviction before a justice may also be proved by the produc
tion of the formal conviction itself. Hartley v. Hindmarch, L.R. 1 C.P.

Where a statute directs that the magistrate trying a charge of a 
second or subsequent offence shall first proceed with the enquiry and 
determination as to the latter and then " and not before ” interrogate 
and take proof as to the alleged prior offence, a breach of such an 
imperative direction will deprive the magistrate of jurisdiction. R. v. 
Edgar. 15 Ont. R. 142; R. v. Van Zyl, 15 (’an. Cr. Cas. 212; R. v. Nurse,
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8 Can. Cr. Cas. 173, 7 O.L.R. 418, disapproving dirtum in R. v. Brown,
16 Ont. R. 41; Ur Ellin, 24 Can. Cr. Can. 345 (P.E.I.); Faulkner v. Hex 
[19051 2 K.R. 76; nor would jurisdiction lie restored on the magistrate 
striking out the evidence of the prior conviction; Iliid. Nor would it 
lie permissible to cross-examine the accused in regard to the prior con
viction when called ns a witness on the principal charge. R. v. Van Zyl, 
15 Can. Cr. Cas. 212; R. v. Dealtry, 7 Can. Cr. Cas. 443. But where 
the legislature amends such a statute by leaving out the words “ and not 
before ” as was done with the Ontario Liquor License Act, by 9 Edw. 
VIT (Ont.), ch. 82, sec. 209, it would seem that the provision becomes 
directory only instead of imperative and peremptory, ami its contraven
tion would not go to the jurisdiction. R. v. Graves, 21 O.L.R. 329, 16 
Can. Cr. Cas. 150, 318.

Part XV of the Code contains no provision in itself for dealing first 
with the later offence, and where the special Act on which the prosecu
tion is based does not require it, the prosecutor must prove the prior 
conviction as part of his case along with the proof of the subsequent 
offence. R. v. Cruikshanks, (1914) 6 W.W.R. 524, 23 Can. Cr. Cas. 
23, 7 Alta. L.R. 92.

In Er parte Phillips, 26 N.B.R. 397, it was held that a certificate of 
a previous conviction for selling liquor under the Canada Temperance 
Act is sufficient evidence to prove the fact of such conviction. Usually 
this is supplemented by testimony to prove identity of the person ; but 
where the issue of identity is not raised by the defence it would appear 
that an inference of identity may be drawn from the name and address 
corresponding with the name and address of the defendant. R. v. Batson 
(1906) 12 Can. Cr. Cas. 62 (N.B.). Sec. 982 makes a certificate of a 
former conviction for an indictable offence proof of same “ upon proof 
of the identity of the person of the offender ” ; but it has lieen doubted 
whether it has any application other than to the trial of indictable 
offences. R. v. Leach, 17 O.L.R. 643, 14 Can. Cr. Cas. 375.

Yukon Territory]—In the Yukon Territory every justice of the peace 
or other magistrate holding a preliminary investigation into any crim
inal offence which may not Ik* tried under the provisions of Part XV of 
the Criminal Code shall, immediately after the conclusion of such investi
gation, transmit to the clerk of the court, or the clerk of the court 
for the judicial district in which the charge was made, all informa
tions, examinations, depositions, recognizances, inquisitions and papers 
connected with such charge, and such clerk shall notify the senior judge 
of the court or the judge for the district of such investigation and the 
result thereof. The Yukon Act, R.8.C., ch. 63, sec. 82.

Order a* to costs.
758. If upon any appeal the court trying the appeal orders 

either party to pay costs, the order shall direct the costs to he 
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|i*id to the clerk of the |ieace or other proper officer of the court, 
to lie paid over by him to the |ieraon entitled to the name, and 
shall state within what time the costs shall be paid.

Ori/iin]—Sec. 897, Code of 1892; R.8.C. 1886, ch. 178, iee. 95; Sum 
mary Jurisdiction Act, 1848, Imp., sec. 27.

Judfjr to fir the coots of the eppeet]—Where upon so appeal from a 
summary conviction the county court judge purports to delegate the 
taxation of the costs of the ap|ieal to the clerk of the court, instead 
of himself fixing the costs of the appeal, a superior court, on an applica
tion for prohibition from collecting the costs taxed by the clerk, may 
enlarge the motion to allow of an application to the county judge to 
fix the costs and amend his judgment accordingly. R. v. Hamlink, 2 
O.W.N. 186.

Payment of crests out of cash deposit)—Code sec. 751, sub-sec. (2).
Recovery of costs on appeal]—The proceedings for enforcement of 

an order for costs provided by sec. 758 apply only to costs dealt with 
by the appellate court on affirming or quashing a conviction or order 
on appeal to that court, and not to coats in certiorori proceedings. 
R. v. Graham (1898), 1 Can. Or. Cas. 405, 29 Ont. R. 183.

The party who originally made the complaint need not always con
tinue to he the party respondent to the appeal taken against the con
viction ; and some other person may take up the prosecution upon the 
complainant's death and may be held liable to pay costs if the appeal 
should be successful. R. v. Truelove (1880), 5 Q.R.D. 336, 340.

Reeotery of coals. Certificate. Distress.—Commitment.

759. If such coats are not paid within the time so limited, 
ami the |ierson ordered to pay the same has not lieen bound by 
any recognizance conditioned to pay such costs, the clerk of the 
peace or his deputy, on application of the person entitled to the 
costs, or of any person on his behalf, and ou payment of any fee 
to which he is entitled, shall graut to the person so applying, 
a certificate that the costs have not been paid.

2. Upon production of the certificate to any justice in and 
for the same territorial division, such justice may enforce the 
payment of the costs by warrant of distress, and in default of 
distress may by warrant commit the person against whom the 
warrant of distress has issued, for any term not exceeding one 
month, unless the amount of the costs and all costs and charges 
of the distress and also the costs of the commitment and of the 
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conveying of the party to prison, if the justice thinks fit ho to 
order, are sooner paid.

3. The said certificate shall Ik* in form 32 and the warrants 
of distress and commitment in forms 53 and 54 res|ac tively.

Origin]—Sec. 898, Code of 1892; R.8.C. 1886, ch. 178, sec. 96; num
mary Jurisdiction Art, 1848, Imp., sec. 27.

Recovery of costa on appeal]—If a cash deposit has lieen made by 
the appellant (sec. 750) and the costs are ordered against him, the 
costa may lie ordered to lie paid out of the deposit. Sec. 751, sub-sec. 
(2). If a recognizance has lieen given by the appellant who is ordered 
to pay costs, the recognizance may be enforced ; the certificate here 
provided will apply in cases where costs are ordered against the respon
dent on an allowance of the appeal. The special means which this sec
tion provides for enforcing payment is an alternative to the power 
conferred by sec. 754, sub-sec. (3) by which any conviction or order 
made by the court on appeal may also be enforced by process of the 
court itself.

If an appeal is dismissed without any variance of the conviction or 
order appealed from, the enforcement of the affirmed conviction should 
lie left to the court below, and the power to issue process from the 
appellate court should not tie used except for recovering the costs of 
appeal. Collette v. The King, (1909) 19 Que. K.B. 124, 16 Can. Cr. 
Cas. 281.

Code forms 53 and 54 of warrants by justices in default of pay
ment of the costs of apfieal from a summary conviction may lie varied 
under Code sec.. 1152 so as to apply to warrants issued for the same 
purpose by the appellate court. Collette v. The King, 16 Can. Cr. Cas. 
2S1, I!' Qm. K.K 121.

Form of certificate of clerk of the peace that the coats of an appeal 
arc not paid]—Code form 52, following sec. 1152.

Form of warrant of distress for costa of an appeal against a con 
fiction or order]—Code form 53, following sec. 1152.

Form of warrant of commitment for want of distress for costs of 
appeal]—Code form 54, following sec. 1152.

Abandonment of appeal.
760. An appellant may abandon his appeal by giving to the 

opposite party notice in writing of his intention six clear days 
before the sitting of the court appealed to, and thereupon the 
costs of the appeal shall lie added to the sum, if any, adjudged 
against the apjiellant by the conviction or order, and the justice 
shall proceed on the conviction or order, as if there had lieen 
no appeal.
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Origin]—See. 899, Code of 1892; B.8.O. (1887), ch. 74, sec. 8.
“ Six clear day» before Ibe lilting ”]—In the computation of clear 

days, the date of*giving the notice and the date of the Bitting are both 
excluded, leaving six whole days intervening. See McQueen v. Jackson 
[1903] 8 K R. 163.

Stating a Vase.

Statement at ease by Justices for review.- Time limit for application.
ete.—Error In law. - Excess of Juridiction.

761. Any person aggrieved, the prosecutor or complainant 
as well as the defendant, who desire» to question a conviction, 
order, determination or other proceeding of a justice under this 
Part, on the ground that it is erroneous in point of law, or is 
in excess of jurisdiction, may apply to such justice to state and 
sign a case setting forth the facts of the case and the grounds 
on which the proceeding is questioned, and if the justice declines 
to state the case, may apply to the court for an order requiring 
the case to he stated.

2. The application shall lie made and the case stated within 
such time and in such manner as is from time to time directed 
by rules or orders made under sec. 576 of this Act.

3. If there he no rule or order otherwise providing,—
(а) the application shall lie made in writing to the justice

and a copy thereof left with him, and may lie made 
at any time within seven clear days from the date 
of the proceeding to be questioned ;

(б) the case shall be stated within three calendar months
after the date of the application, and after the recog
nisance hereinafter referred to has been entered 
into ; and

(r) the applicant shall within three days after receiving the 
case transmit it to the court, first giving notice in 
writing of such appeal, with a copy of the case as 
signed and stated, to the other party to the pro
ceeding which is questioned.

Origin]—Sec. 900, Code of 1892 ; 53 Viet., Can., ch. 37, sec. 28 ; Sum
mary Jurisdiction Act, 1879, Imp., 42 and 43 Viet., ch. 49.

Conviction, order, etc., of a justice under this Part]—As to the appli
cation of Part XV, see sec. 706. It includes summary conviction pro-
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ceedings before a justice under a special Act of the Canadian Parlia 
nient. R. v. Breekenridge, 12 Que. K.B. 474, 10 Can. Cr. Cas. 180.

Stated vase by justices]—The statement of the ease is called a 
“ stated case,” but it differs from the case stated in respect of indict
able offences under sec. 1015 on a refusal to grant a reserved rase. The 
stated case by justices under sec. 761 in a summary conviction matter 
is to be to “ the court " as defined by sec. 705, clause (ft). See 761 (3), 
762, 762a, 764-768.

“Erroneous in point of law”]—A similar limitation is made in sec. 
1014, giving an appeal by way of reserved case after a trial for an 
indictable offence upon “any question of law arising either on the trial 
or on any of the proceedings preliminary, subsequent, or incident there
to, or arising out of the direction of the judge.” It has been held under 
sec. 1014 that a question depending solely upon the weight of evidence 
is one of fact and not of law; R. v. McIntyre, 3 Can. Cr. Cas. 413; R. v. 
MeCafferv, 4 Can. Cr. Cas. 193; but a question of the want of legal 
evidence to support a conviction Is one of law. R. v. Winslow', 3 Can. 
Cr. Cas. 215, 12 Man. R. 649 ; R. v. Lloyd, 19 Ont. R. 352.

As to questions of law, this remedy is open as well against the dis
missal of a complaint as against a conviction. Davys v. Douglas, 28 
L.J. Ex. 193, 4 H. & N. 180.

A case cannot lie granted to decide a question of jurisdiction of the 
justices prior to any hearing of the information. Wakefield L.B. v. 
W. Riding Rail. Co., 30 J.P. 628. But a case may In» stated although 
justices have declined jurisdiction. Muir v. More, 47 L.J.M.C. 17, 37 
L.T. IS.

.Justices are not lsmnd to state a case when the application discloses 
no point on which a case ought to be granted. R. v. Rutlandshire Jus
tices, 13 L.T. 722.

The ease should l>e stated so that the opinion of the court will finally 
dispose of it. R. v. 8t. Gile, 47 J.P. 756.

The court will not consider a question of law not taken before the 
justices unless the points of law are apparent on the face of the pro: 
ceedings, though not raised before the justices. Knight v. Halliwell, 
L.R. 9 Q.B. 412; see also Kavanagh v. Glorney, Irish Rep. 10 G.L. 
210.

The justices have no right to appear in support of their decision. 
Smith v. Butler, 16 Q.B.D. 349.

On a case stated for the superior court on the correctness of the 
justice’s decision upon certain facts submitted the question (of law) 
for the decision of the court is not whether on the facts presented in 
the “ case,” the court would have arrived at the same conclusion as the 
justices did; but the question is whether the court can reverse the finding 
of the justices on the ground that there was in law no evidence to sup
port it. Nock v. Malins (1918) 87 L.J.K.B. 62; Kipps v. Lane (1917) 
86 L.J.K.B. 735.
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“ The court ”]—See definition in Code see. 705. The appeal by case 
stated in a summary conviction matter is to the superior court of crim
inal jurisdiction not to the “ court of appeal ” by which cases reserved 
upon indictable offences are heard. R. v. Henry, 20 O.L.R. 494, 16
0Mb <’i. cm va

Court rules or orders]—See Code sec. 576.
Written application for the “ case ”]—The application is for the 

purpose of bringing l>efore the justice in a formal manner the request 
of the appellant to take an appeal by stated case, but the recognizance 
given and appeal itself relate to the case as stated and not to the appliea 
tion for the cast*. Yet there is authority for the proposition that a prelim
inary objection may Ik* raised to a stated ease, because the application 
was not made in due form as required by sec. 761 or by the rules of court. 
R. v. Earley, ( 1906) 10 Can. Cr. Cas. 336 (Terr.) ; R. v. (laines, 43 
N 8 R 253.

The application for the case; Alberta Court Unies]—Alberta Rule 
816 is as follows: “An application to a justice of the peace to state 
and sign a case under said section 761 shall be in writing and be deliv
ered to such justice or left with some person for him at his place of 
abode within seven days after the making of the conviction, order, 
determination, or other proceeding questioned. Such application shall 
state the grounds upon which the proceeding is questioned, and whether 
the appeal is to be to the appellate division or to a judge.”

And Rule 823 provides that “Slight deviation from strict compliance 
with these rules shall not invalidate any proceeding or thing if the 
court or judge sees fit to allow the same, either with or without requir. 
lag the same to l»e corrected.”

it was held that these rules having lieen made by virtue of the 
power conferred by the Code, have themselves the same effect ami must 
be construed as though embodied in the statute. The statutory condi
tions are obligatory and if not strictly complied with the appellant will 
lose his right to a ease. R. v. Dean, 119171 1 W.W.R. 943 (Alta.). 
Foss v. Best, 75 L.J.K.H. 575; 119061 2 K.B. 105; 95 L.T. 127. The omis 
sion to indicate whether the appeal is to be to the appellate division or 
a judge is not a slight deviation under rule 823, but a substantial de
parture from a condition precedent to the applicant's right to a stated 
case, for the justice would not otherwise know to which office to forward 
the recognizance. R. v. Dean, supra.

No stated case where appeal prohibited]—No case is to l»e stated 
under the Code by a justice where an appeal under sec. 749 could not 
lie had, e.g., where a particular statute prohibited an appeal from a 
conviction thereunder. Sec. 761.

So if an appeal has lieen taken and tried out under sec. 749, et seq., 
on which the court appealed to is by sec. 752 the “ alwtolute judge as 
well of the facts as of the law," the decision is res judicote between the
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partit* and the are used is not entitled thereafter to apply to the justice 
for a “ stated case ” to review a point of law decided on the appeal 
or which he might have rained on the appeal. R. v. Townshend, (1902) 
35 N.8.R. 401.

Where a seaman's wages are recoverable up to a certain amount by 
summary proceedings, the general provisions of the summary jurisdic
tion clauses will be excluded by an enactment in the special Act declar
ing that the justice's order shall be “ final." Wills v. McSherry, [1914]
I k m SIS, ss LJ K I: 8H; Merchant shipping Aet, 1SS4, lap., ST-SS 
Viet., ch. 60, sec. 164; Westminster Corporation v. Gordon Hotels 
[1908] A.C. 142.

A statutory provision in a special statute for a stated case on appeal 
from the decision of justices thereunder would not of itself take away 
certiorari. Dierks v. Alterniatt, [1918] 1 W.W.U. 719, 723 (Alta.).

Befusai to state a case]—Bee secs. 763, 764.
Bccofjnizancr on stated case by a justice]—Bee secs. 762, 1097-1101.
Tho recognizance required by see. 762 must bo entered into by the 

appellant “ before a case is stated and delivered to him by the justice." 
See. :« 1 (1); ft. t. Oeleer, • BX3.ft I*; ft. v. Kntir [1SÛ6] l K ft 
212; Stanhope v. Thereby, L.R. 1 C.P. 123; Walker v. Delacambo, 63 
L.J. 77, 58 J.P. 88. Where an incorporated company are appellants the 
proper and established practice ia for the recognizance to be entered 
into on behalf of the company by a director duly authorized by a resolu
tion of the company for that purpose. An appeal was dismissed where 
a managing director entered into a recognizance without previous 
authority. Southern Counties Deposit Bank v. Boaler, 59 J.P. 536, 60

“Stated case" a mode of appeal]—The stating of a case upon a 
question of law arising in a summary conviction proceeding is a mode 
of appeal, and is therefore included in the procedure as to " summary 
convictions and appeals ” made applicable to prosecutions under muni
cipal by-laws or a special Act. Zeats v. Johnston, (191(1) 3 Bask. L.R. 
364; R. v. Simpson, 2 Can. Cr Cas. 272, 28 Ont. R. 231. The Ontario 
Statute, 1 Edw. VII, ch. 13, was passed to obviate the difficulty raised 
in the latter case. R. v. Harvey, 1 O.W.N. 1002.

The subject matter of a stated case]—An appeal by way of stated 
case may properly be taken when the summary conviction is bad on its 
face. R. v. Turnbull, 15 Can. Cr. Cas. 1, 2 Bask. L.R. 186. Hut it will 
he for the court to determine whether the defect is curable by any of 
the various provisions of the Code which forbid the setting aside of 
convictions for certain informalities or defects.

The justice should state his findings of fact without making the 
whole evidence a part of the case or transmitting the same to the 
appellate court. R. v. Dominion Bowling and Athletic Club (1909) 15

1063



[§ 7*1] Criminal Codr (Part XV)

Can. Cr. Cas. 105, 19 O.L.R. 107, per Riddell, J.; Jones v. Cotte rail, 46 
Sul, .1. IN.

The court will rely on the justices and take the case as stated unless 
there is a patent defect upon the face of it, notwithstanding one of 
the parties disputes by affidavit the facts as stated, and declares they 
raise a different question. Musther v. Musther, 58 J.P. 53.

Serving notice of appeal and copy of stated case]—Service should 
made on the opposite party himself where that is practicable unless 
there is a rule of court authorizing service on his solicitor. But under 
exceptional circumstances, as where the respondent could not be found, 
service on the solicitor who appeared for him before the justices has 
lieen allowed. Hill v. Wright, 60 J.P. 312; Gloucester v. Chauder, 32 
L.J. 66; And rson v. Reid, 66 J.P. 564; Teddington v. Vile, 70 J.P. 
381. While it has been said that notice of appeal is necessary to found 
jurisdiction; Foss v. Rest, [1906] 2 K.B. 105; Rust v. St. Botolph, 94 
L.T. 575; Edwards v. Roberta, [1891] 1 Q.B. 302; that proposition is 
no longer an absolute one, but is qualified so as to give jurisdiction to 
hear an appeal where all reasonable efforts to effect service have 1m 
unavailing and the respondents were at sea or abroad and without any 
known place of residence. Wills v. McHherry, [1913] 1 K.B. 20, 82 
L.J.K.B. 71, 23 Cox C.C. 254. The api>eal was finally dismissed as it 
was brought in respect of a claim for seamen's wages, the decision on 
which in the court below was made final by the Merchant Shipping Act 
and consequently the justices had no power to state a special case. 
Wills v. McSherry, [1914] 1 K.B. 616, 83 L.J.K.B. 596; Westminster v. 
Gordon Hotels, [1908] A.C. 142.

In Teddington Urban Council v. Vile, 70 J.P. 381, a preliminary 
objection that no copy of the special case with the notice of appeal 
had been served under the Summary Jurisdiction Act, 1857, Imp., and 
the Summary Jurisdiction Act, 1879, Imp., was overruled where notice 
had been mailed ami everything possible had been done but without 
success to locate and personally serve the respondent, and the court 
was satisfied that the respondent knew of the appeal. And see Syred * 
Carruthers (1858) E. B. & E. 469. And service is sufficient where given 
to and accepted by the respondent’s solicitors duly authorized to accept 
service on the respondent’s behalf. Goodman v. Crofton, [1914] 3 K.B. 
803, 83 L.J.K.B. 1524 ; Pennell v. Uxbridge, 31 L.J.M.C. 92.

In order to displace the Code requirement of serving a written notice 
of appeal and a copy of the case stated by justices under Code sec. 
761, some express provision dealing with that requirement must appear 
in the court rules; Re Wood v. Hudson’s Bay Co. [1918] 1 W.W.R. 731, 
(Alta.); it is not enough that there are court rules dealing with cases 
stated by justices. It is not to be assumed that court rules were in
tended to cover the whole practice which make no mention of the 
service of notice of appeal and of the case stated and which otherwise 
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would not, give the respondent any notice of the appeal until he was 
served with a notice or appointment of the time and place of hearing. 
Ec Wood & Hudson's Bay Co., supra.

The service of a notice of appeal and a copy of the case «'here sec. 
761 is not superseded by any court rule, forms a condition precedent 
to the right of the applicant to file the case and a good ground of 
preliminary objection to the hearing of an appeal by stated case. Ec 
Wood k Hudson's Bay Co. [1918] 1 W.W.R. 731 (Alta ).

Conditions precedent in general to the appeal]—The conditions pre
scribed are conditions precedent to enable the court to hear the appeal 
only so far as relates to acts to l>e done by the appellant and are only 
directory as to the acts of the justices. Lockhart v. Mayor and Cor
poration of St. Albans, 21 Q.B.D. 188 ; Hughes v. Waver tree L.B., 10 
T.L.R. 357, 58 J.P. 654.

The service of the notice of appeal and a copy of the case is a 
condition precedent to the right of the applicant to file the case. Ec 
Wood & Hudson's Bay Co. [1918] 1 W.W.R. 731 (Alta.).

A provision by rule fixing a time limit within which the case must 
be lodged is so far directory, and not a condition precedent, that where 
the party has done all in his power to comply with the statutory require 
ment, ami compliance lias been impossible from"the closing of the others 
of the court, the appeal will be heard. R. v. Turnbull, 2 Hnsk. L.R. 186, 
15 Can. Cr. Cas. 1; Mayer v. llarding, L.R. 2 Q.B. 41», 16 L.T. 429, 
qualifying Morgan v. Edwards, 29 L.J. 108, 5 H. & N. 415, 6 dur. (N.H.) 
379; Woodhouse v. Wood, 29 L.J.M.C. 149; Pennell v. Uxbridge, 31 
L.J.M.C. 92; Wills v. MeSherrv, [1913] 1 K.B. 20. 82 L.J.K.B. 71; 
Teddington v. Vile, 70 J.P. 381. But otherwise the transmission of the 
case within the time limit is a condition precedent. Cookslev v. Nakas- 
hiba, 8 B.C.R. 117, 5 Can. Cr. Cas. 111.

It, has been held nlso that a defect in the application, as where it 
was not made in writing ns required, or although in writing, did not 
ask the justice to set forth the “facts of the case and the grounds on 
which the proceeding is questioned,” goes to the jurisdiction to hear 
the stated case. R. v. Gaines, 43 N.8.R. 253; R. v. Earley, 10 Can. Cr. 
Cas. 336 (Terr.). #

Signing the stated cose]—If the case was tried by two justices sit 
ting together both should sign the stated case. Barker v. Hodgson, 
(1904) 68 J.P. 310; West more v. Pain [1891] 1 Q.B. 482, 60 L.J.M.C. 
89, 17 Cox C.C. 244.

Amendment of stated case]—See sec. 766.
No further appeal from decision on stated case]—There is no further 

appeal from the decision on the stated case, Code secs. 1013, et seq., not 
applying to give an appeal. Waller v. The King (1915) 24 Que. K.B 
127, 24 Can. Cr. Cas. 393.

68
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Recognisance li) u|i|>llriint fur ■ Hi-Ftw. IMsrharge of appli- 
rent from custody.

762 The apiiellant at the time of making such application, 
and licforc a case is stated and delivered to him by the justice, 
shall, in every inslaiice, enter into a recognizance before such 
justice or some other justice exercising the same jurisdiction, 
with or without surety or sureties, and in such sum as to the 
justice seems meet, conditioned to prosecute his appeal without 
delay, and to submit to the judgment of the court and pay inch 
costs as arc awarded by the same ; and the appellant shall, at 
I he same time, and lieforc he shall lie entitled to have the case 
delivered to him, pay to the justice such fees as he is entitled to.

2. The appellant, if then in custody, shall he liberated upon 
the recognizance I icing further conditioned for his appearance 
before the same justice, or such other justice as is then sitting, 
within ten days after the judgment of the court has been given, 
to abide such judgment, unless the judgment appealed against 
is reversed.

Origin]—Sec. 900, Code of 1892; 53 Viet., Can., ch. 37, sec. 28.
Recognizance on staled case by a justice]—The recognizance of the 

appellant alone may lie accepted as security from an applicant for a 
stated case under sec. 762. R. v. Turnbull, 15 Can. Cr. Caa. 1, 2 Saak. 
L.R. 186.

Crown Rules]—See sec. 761.
Estreat of recognizance]—See secs. 1097-1101.

Proceedings when justice dies or units oilier. Recognizance on 
stated ease.

762a. Where, pending an application for the statement of 
a ease, the justice dies or quits office the applicant may, on notice 
to the other party or parties, apply to the court to state a ease 
itself, and if a case is thereupon stated it may be dealt with as 
if it had been duly stated by the said justice.

2. Before any such case is stated by the court the applicant 
shall enter into recognizances as provided by sec. 762.

Origin]—Code Amendment of 1900, 8-9 Edw. VIT, Can., ch. 9, see. 2.

Refusal to state a case^-Exeepflon.
763. If the justice is of opinion that the application is 

merely frivolous, but not otherwise, he may refuse to state a 
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rase, and shall on the request of the applicant aign ami deliver 
to him a certificate of such refusal : Provided that the justice 
shall not refuse to state a ease where the application for that 
purjs.se is made to him by or under tho direction of the Attorney 
General of Canada, or of any province.

Origin]—Sec. 900, Code of 1882; 5,1 Viet., Can., ch. 37, sec. 28.
Refusal if application frivolous]-—A case is to be stated on applica

tion unless the latter is merely frivolous. It is to be granted ou a 
point going to the justice’s jurisdiction although not previously raised 
before him. Jir parte Markham, 21 L.T.B. 748, 34 J.P. 150.

Crown Ru les]—See sec. 761.

Application to compel case. Hide therefor.—Case to he stated.
764. Where the justice refuses to state a ease, it shall he 

lawful for the applicant to apply to the court, upon an affidavit 
of the facts, for a rule calling upon the justice, and also upon 
the respondent, to show cause why such case should not be stated ; 
and such court may make such rule absolute, or discharge the 
application, with or without payment of costs, as to the court 
seems meet.

2. The justice upon being served with such rule absolute, 
shall state a ease accordingly, upon the appellant entering into 
such recognizance as hereinbefore provided.

Origin]—Sec. 900, Code of 1892 ; 53 Viet., Can., ch. 37, sec. 28.
To “ the court"]—See secs. 705 (6).

Hearing of ease stated. Order final. No costs against justice.
765. The court to which a case is transmitted shall hear 

and determine the question or questions of law arising thereon 
and shall thereupon affirm, reverse or modify the conviction, 
order or determination in respect of which the case has been 
stated, or remit the matter to the justice with the opinion of 
the court thereon, and may make such other order in relation to 
the matter, and such orders as to costs, as to the court seems 
lit ; and all such orders shall be final and conclusive upon all 
parties.

2. No justice who states and delivers a case shall he liable 
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to any costa in reaped or by reason of such appeal against his 
determination.

Origin]—Sec. 900, Code of 1892; 53 Viet., Can., eh. 17, see. 28.
Conditions precedent]—Code see. 761.
Question of law on the sufficiency of the evidence]—On a vase stated 

bv a magistrate as to the sufficiency of the evidence to warrant the 
conviction, the appellate court will not deal with the question of the 
weight of evidence further than to satisfy itself that the case could 
not have lieen withdrawn from the jury if a jury trial had l*en pos 
si hie. Zeats v. Johnston, (1910) 3 Hash. R. 364.

If no evidence by the defence, the conviction may be sustained on 
the relevant testimony although irrelevant testimony was improperly 
admitted. R. v. Nugent, (1904) 9 Can. Cr. Cas. 1.

Question as to illegal excess of penalty]— If the penalty is held to 
be above the legal limit it may lie reduced on the hearing of a stated 
case under the powers conferred by sec. 765. See R. v. Power, (1908) 
14 Can. Cr. Cas. 264 (N.8.).

Question of late not raised below]—Unless a question of law raised 
for the first time on the hearing of the appeal is one which no evidence 
could alter, it will not be entertained. Kates v. Jeffery [1914] 3 K.B. 
160, 83 L.J.K.B. 1760, explaining Giebler v. Manning, [1906] 1 K.B. 
709, 75 L.J.K.B. 463; Knight v. Halliwell, (1874) L.R. 9 Q.B. 412; 
Simpson v. Lock, 7 Can. Cr. Cas. 294.

“ Shall be final and conclusive ”]—Any right of appeal under sec. 
749 is to be taken as abandoned. Code sec 769.

Order as to costs]—The respondent may be ordered to pay costs of 
an appeal rendered necessary by the objection he had raised before the 
justice although he does not appear on the hearing of the stated case. 
Robinson v. Gregory, [1905] 1 K.B. 534.

" The court ”]—See secs. 705 (ft) and 766 (J^.
No certiorari required to give court jurisdiction to hear appeal]— 

Code sec. 768.
Justice protected on enforcing conviction after affirmance or amend

ment]—Code sec. 1151.

Remitting ease for amendment. Praetlee as to hearing In Chambers.

7SS The court for the opinion of which a case is stated 
shall have power, if it thinks fit, to cause the case to be sent 
l>ack for amendment ; and thereupon the same shall l>e amended 
accordingly, and judgment shall he delivered after it has been 
amended.

2. The authority and jurisdiction of the court for the opinion
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of which a case is staled may, subject to any rules ami orders 
of court iu relation thereto, lie exercised by a judge of such court 
sitting in chandlers, and as well in vacation as in term time.

Origin]—Sec. 900, Code of 1892; 53 Viet., Can., eh. 37, sec. 28.
Judge of such court sitting in Chambers]—See sec. 705 (6).
Cror* JtulcsJ—See secs. 576, 761.

Knforremrnt of voavlrllon by justice. By process el eonrt.

767. After the decision of the court in relation to any case 
stated for their opinion, the justice in relation to whose deter
mination the case has been stated, or any other justice exercising 
the same jurisdiction, shall have the same authority to enforce 
any conviction, order or determination which has boon affirmed, 
amended or made by such court as the justice who originally 
decided the case would have had to enforce his determination 
if a case had not been stated.

2. If the court deems it necessary or expedient any order of 
the court may be enforced by its own process.

Origin]—Sec. 900, Code of 1892; 53 Viet., Can., ch. 37, sec. 28.
" The court "]—See secs. 705 (fc) and 766 (2).
Estreat of recognizance]—See sees. 1097-1101.

No certiorari required on ease staled.

768. No writ of certiorari or other writ shall lie required for 
the removal of any conviction, order or other determination in 
relation to which a case is stated as aforesaid for obtaining the 
judgment or determination of a superior court on such case.

Origin]—Sec. 900, Code of 1892 ; 53 Viet., Can., ch. 37, sec. 8.

Statement of rase precludes appeal.—No case to be staled when 
no appeal permitted.

769 Every person for whom a case is stated as aforesaid 
in respect of any determination of a justice from which he is 
entitled to an appeal under sec. 749, shall be taken to have 
abandoned hie said right of appeal finally and conclusively and 
to all intents and purposes.

2. Where, by any special Act, it is provided that there shall 
he no appeal from any conviction or order, no proceedings shall 
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lie luken tu have a case stated or signed an aforesaid in any case 
to which such provision as to appeal in such special Aid applies.

Oliflte] -tiw. #00, Code of 1092.
“ For whom a case is stated "]—It in not, open to the party who 

has given a recognizance and obtained the justice to aigu a stated case 
to ao abandon it as to qualify him for thereafter appealing on both 
facts and law to the tribunal constituted under sec. 749.

But certiorari may Ht ill lie available if the stated case was dismissed 
for some Irregularity and not upon the merits. K. v. Oainor [19191 
1 XV.W.K. 801 (Alta.).

Feet.
Fees under Part XV.

770. The fees mentioned in the following tariff anil no others 
shall lie and constitute the fees to lie taken on proceedings before 
justices under this Part:—

fee* to be taken by ./indices of the Fence or other Clerks.

1. Information or complaint and warrant or summons.
2. Warrant where summons issued in first instance..
.1. Each necessary copy of summons or warrant..........
4. Each summons or warrant to or for a witness or

witnesses. ( Only one summons on each side to tie 
charged for in each case, which may contain any 
number of names. If the justice of the case 
requires it, additional summonses shall be issued
without charge) .......................................................

fi. Information for warrant for witness and warrant.. 
II. Each necessary copy of summons or warrant for 

witness ................................. .. i...................
7. For every recognizance...................................................
8. For hearing and determining case...................... ....''
9. If case lasts over two hours...........................................

10. Where one justice alone cannot lawfully hear and
determine the case the same fee for hearing and 
determining to he allowed to the associate justice.

11. For each warrant of distress or commitment..............
12. For making up record of conviction or order where

the same is ordered to he returned to sessions or on 
certiorari ................................ ........................ ..........

$0 50 
0 10 
0 10

0 10 
0 50

0 10 
0 25 
0 50 
1 00

ir.1T

0 25

1 00
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lint in all cases which admit of a summary pro
ceeding before a single justice and wherein no 
higher penalty than twenty dollars can be im
posed, there shall he charged for the record of
conviction not more than.................................. 0 80

I*. For copy of any other paper connected with any case, 
and the minutes of the same if demanded, per folio
of one hundred words............................................... 0 0,i

14. For every bill of costs when demanded to In- made
out in detail..............................................................  0 10
(Items 13 ami 14 to be chargeable only when there 

has been an adjudication.)

Constables’ Fees.

I. Arrest of each individual upon a warrant, or arresting 
without a warrant an individual who is subse
quently convicted or committed for trial.............. $1 50

2. Serving summons or subpoena...................................... 0 60
3. Mileage to serve summons, subpoena or to make an

arrest, one way, per mile, thirteen cents (if no 
public conveyance is available reasonable livery 
charges to be allowed).

4. Mileage when service cannot lie effected, upon proof
of due diligence, one way....................................... 0 13

•V Returning with prisoner after arrest to bring same 
before a magistrate or justice for preliminary 
hearing or trial where the magistrate or justice is 
not at place where warrant was handed constable, 
and where the journey is of necessity over a differ
ent route than that travelled to make the arrest,
per mile, one way....................................................... 0 13

6. Taking prisoner to gaol on remand or committal,
one way, per mile....................................................... 0 13
(Not payable if this is return journey from taking 

prisoner before the justice, double mileage not 
being chargeable).
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7. Attending magistrate or justice* on summary trials,
or on examination of prisoners charged with crime, 
for eaeli day necessarily employed, only one day’s 
fees on'any number of eases.................................. 2 00

8. Serving distress warrant, ami returning same..........  1 50
9. Advertising under distress warrant........................... 1 50

lit. Travelling to make distress, or to search for goods to
make distress, when no goods are fourni, one way,
per mile...................................................................... 0 lit

It. Appraisements, whether by one appraiser or more- 
two cents in the dollar on the value of the goods.

12. Catalogue sale and commission, and delivery of goods 
—five cents in the dollar on the net produce of 
the goods.

WitntMu’ Feet.

1. Kach day attending trial........................................ $0 75
2. Mileage travelled to attend trial (one way) per mile. 0 10

Interpreters' Fees.

1. Each day attending trial........ ...................................... $2 00
2. Mileage travelled to attend trial (one way) per mile. 0 10

Origin]—1917 Can., ch. 14, sec. 5; 8-9 Edw. VII., Can., ch. 9, sec. 2;
57-58 Viet., ch. 57, sec. 1; Code of 1892, sec. 871; 52 Vlct., Can., ch. 
45, sec. 2.

Effect of orordisg unauthorized or erorssive costs]—Where a war 
rant of commitment includes unauthorised costs to Is* paid as a condi
tion of release, the court will not discharge the prisoner on that ground 
alone, hut will remand him for a sufficient time to have the erroneous 
judgment corrected. R. v. Smith, Iff Can. Cr. Cas. 425 (N.8.); nor will 
a conviction he quashed on the ground of excessive costs. Et parte 
Rayworth, 24 N.B.R. 74, 2 Can. Cr. Cas. 230. The magistrate is liable 
in a civil action to refund that part of the costs imposed by him 
which is unauthorized. Ex parte Howard, 32 N.B.R. 237.

Where unauthorized costs are included in a “ summary conviction,” 
the court on certiorari has power, under Code sec. 1124, to amend the 
conviction by reducing the costs to the proper items. R. v. Code, 13 
Can. Cr. Cas! 372, 1 Hash. L.R. 295; R. v. Harris, 13 Can. Cr. Cas. 398; 
R. v. Turnbull, 16 Can. Cr. Cas. 5; R. v. Mali 8am, 19 Cnn. Cr. Cas. 5. 
But it would seem that an order for costs against the informant, is not
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a conviction or order within the scope of sec. 1124; E. v. Laird, 1 Terr. 
L.R. 179. Sec. 1124 relates to convictions or orders which evidence the 
commission of an “ offence " and impose a “ punishment ” therefor.

The amount of the costs and charges of conveying the accused to 
gaol in default of payment of the fine (Code sec. 739), need not Ik* 
fixed in the summary conviction; R. v. Code, 13 Can. Cr. Cas. 372, l 
Hash. L.R. 295.

Item 6 of the constable’s fees was amended in 1917 so as to omit all 
reference to “ disbursements” as an addition to the mileage. See, under 
the former item ti, the case of Be Hoskins, 21 Can. Cr. Cas. 435, 13 
E.L.R. 143.

Application of tariff»]—The tariffs of costs here are primarily for 
proceedings under Part XV; but the amendment made to the Constables 
tariff in 1917 makes it include certain costs and charges, applicable only 
to preliminary enquiries and summary trials under Part XVI. Costs 
ordered to be paid by the defendant on a summary conviction are to be 
reasonable and *' not inconsistent with the fees established by law to 
lie taken on proceedings had by and before justices.” Code sec. 735. 
Tariffs, for similar services in regard to provincial offences and for 
services payable out of public funds of the province in the administra
tion of the criminal law may be found in the statutes of the provinces

Ontario provincial laws]—By the Ontario Summary Convictions Act, 
R.S.O. 1914, ch. 90, sec. 4, the tariff provided in Part XV of the Crim. 
Code is made applicable to summary convictions under Ontario laws 
and fees of constables in such matters are governed by the Code tariff 
and not by the tariff in schedule A to the Administration of Justice 
Expenses Act, R.S.O. 1914, ch. 96.

Quebec provincial law»]—In Zimmerman v. Burwash, 29 Que. S.C. 
250, a conviction under a provincial game law was held invalid because 
the costs were in excess of the authorized tariff. The proceeding was, 
however, by action to declare void the summary conviction, a procedure 
permitted in Quebec under article 50 C.P. Que., notwithstanding that 
an appeal against the conviction might have been taken to another 
tribunal. See also Ex parte Msadaquis, 16 Que. P.R. 26 (in which a 
commitment was held indivisible as to excess costa), and Ex parte 
Martin, 22 L.C.J. 88.
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PART XVI.

NUMMARY TRIAL OR INOMTAHLK OFKKNOKS.

I liter/in’ll! lion.

Iletiallluas.

771. In this Part, unless the context otherwise require#,— 
(a) ‘ nmgixtrate ’ mean# and includes,

(i) in the province# of Ontario, Quebec, and Manitoba,
any recorder, judge of a county court if a justice 
of the peace, commissioner of police, judge of 
the session# of the peace, and police magistrate, 
district magistrate, or other functionary or 
tribunal, invested by the proper legislative 
authority with power to do alone such act# as 
are usually required to he done by two or more 
justices, and acting within the local limits of 
his or of its jurisdiction,

(ii) in the provinces of Nova Scotia and New Bruns
wick, any recorder, judge of a county court, 
stipendiary magistrate or police magistrate, 
acting within the local limits of his jurisdiction, 
and any commissioner of police and any func
tionary, tribunal or person invested by the 
proper legislative authority with power to do 
alone such acts as are usually required to he done 
by two or more justices of the peace,

(iii) in the provinces of British Columbia and Prince
Edward Island, any two justices sitting to
gether, and any functionary or tribunal having 
the powers of two justices,
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(iv) in the province# of Saskatchewan anil Alberta, a
judge of any district court, or any two justices, 
or any police magistrate, or other functionary 
or tribunal having the powers of two justices 
and acting within the local limits of his or its 
jurisdiction ;

(v) in the Northwest Territories, any sti|sndiary
magistrate, any two justices sitting together and 
any functionary or tribunal having the powers 
of two justices,

(vi) in the Yukon Territory, any judge of the Terri
torial Court, any two justices sitting together 
and any functionary or tribunal having tin- 
powers of two justices,

(vii) in all the provinces, where the defendant is
charged with any of the offences mentioned in 
paragraphs (a) and (/) of sec. 773, any two 
justices sitting together;

(6) ‘the common gaol or other place of confinement,’ in 
the case of any offender whose age at the time of 
his conviction does not, in the opinion of the magis
trate, exceed sixteen years, includes any reformatory 
prison provided for the reception of juvenile offenders 
in the province in which the conviction referred to 
takes plaie, and to which by the law of that province 
the offender may be sent; and,

(r) ‘property ’ includes everything within the meaning of 
‘ valuable security,’ as defined by this Act.

2. In any case where the value of any valuable security is 
necessary to la- determined it shall la- reckoned in the manner 
prescrilaal by sec. 4.

Origin]—6-7 Edw. VII, Can., ch. 45, see. 6; 58-59 Viet., Can., eli. 
40, see. 1; Code of 1892, see. 782; R.8.C. 1886, ch. 176, see. 2; 82-3.1 
Viet., Can. (1869), eh. .12.

Summitry trial]—The procedure under Part XVI is commonly given 
the technical designation of "summary trial" (proofs summnirc) while 
that under Part XV is a summary proceeding, or more accurately, a 
summary conviction proceeding.
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Within the local limits of his jurisdiction]—Even where not ex- 
preused it is to i»e implied that courts of summary jurisdiction are to 
art only in the locality for which they are constituted. Rc Peerless, 1 
Q.R. 143; Johnson v. Colam, L.R. 10 Q.B. 544, 44 L.J.M.C. 1RS.

The jurisdiction of the first magistrate having possession of the case 
may lie made exclusive liy the provincial law governing the appoint 
ment of magistrates. R. v. Bloom (1913) 5 W.W.R. 897, 7 Alta. L.R. 
1; Alta. 1907, eh. 5, sec. 7.

Police magistrales in Ontario] —Police magistrates in Ontario are 
appointed by the Lieutenant-Governor in Council, and hold office during 
pleasure. Every city must have one, and so must towns having a 
population of 5,000 or over. Special provision is made for the city of 
Toronto, which may have three, police magistrates. R.S.O. 1914, ch. 88.
A second police magistrate may be appointed for any other city, on a 
resolution passed on a two-thirds' vote of its municipal council, and 
the duties of the office may lie divided by order-ia-oounoti. R.S.O. 1914, 
ch. 88, sec. 5. The salary is payable by the municipality and is subject 
to a statutory minimum. The Lieutenant-Governor in Council may 
appoint a police magistrate without salary for any incorporated town 
which has no salaried magistrate. In cities of not less than 40,000, a 
deputy police magistrate may Ik* appointed by the like authority author
ised to perform the duties of the office in case of the death, illness, or 
absence of the police magistrate. R.S.O. 1914, ch. 88, sec. 9. The 
Lieutenant-Governor in Council may also appoint a police magistrate 
for a county or district, but his jurisdiction shall not extend to any 
city, town or village for which there is a police magistrate, “ nor to 
any case in which the initiatory proceedings were taken by or before 
such last, mentioned police magistrate.” R.S.O. 1914, eh. 88, sec. 15. 
Every police magistrate is ex officio a justice of the peace for the whole 
county or district in which the city or town for which he is police magis
trate is situate. Ibid., sec. 24. Where one justice of the peace has 
jurisdiction, as in summary conviction matters, where the enabling 
statute does not require two justices or a police magistrate with the 
powers of two justices, and the case is pending l>efore a police magis
trate, a single justice of the peace may act in his place in case of his 
absence or illness or at his request ; and in other cases two or more 
justices may in such event act in the place of the police magistrate. 
R.S.O. 1914, ch. 88, secs. 26 and 27. And in case of the illness or 
* absence from the county or district ” of a police magistrate, any other 
police magistrate whether appointed for the county or district or* for a 
city, town, village or other place therein, shall have all the powers and 
may perform all the duties of the police magistrate during such illness 
or absence from the county. R.S.O. 1914, ch. 88, sec. 34.

North-West Territories]—Separate provisions for summary trial of
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certain offences, including theft up to $200, are contained in the N.W.T. 
Ae-I, R.S.C., eh. 62, sec. 36.

Yukon Territory]—For additional powers of summary trial in the 
Yukon, see the Yukon Act, R.8.C. 1906, oh. 63 and amendments; the 
Yukon Act controls in that territory under Code sec. 9. Every judge 
of the Territorial Court of the Yukon and every commissioned officer 
of the R.N.W. Mounted Police has by sec. 105 of the Yukon Act, R.8.C. 
1906, ch. 63, all the powers of two justices of the peace. Sections 89-94 
of the Yukon Act makes siwcial provision in reference to the jurisdiction 
of police magistrates at Dawson, at Whitehorse, in the Yukon.

Dominion Elections Act]—Provisions of Part XVI apply to all pro
ceedings under the Dominion Elections Act, R.8.C., ch. 6, under secs. 
294-300 of that Act in charges of personation.

Application of Part.

Part XVII not affected.
772. Nothing in this Part shall affect the provisions of Part 

XVII, and this Part shall not extend to persons punishable 
under that Part so far as regards offences for which such persons 
may l>e punished thereunder.

Origin]—Sec. 808, Code of 1892; R.8.C. 1886, ch. 176, sec. 35.
When accused is a juvenile of sixteen or under]—Code sec. 805 and 

other provisions of Part XVII apply where the juvenile is charged 
before a justice with having committed or having attempted to commit 
any offence which is theft or punishable as theft (sec. 802). Part XVII 
does not apply in British Columbia or Prince Edward Island if the 
theft is of a class which is punishable by imprisonment for two years 
or upwards. Code sec. 801. See also the Juvenile Delinquents Act, 
1908, Can., ch. 40 (and amendments) in districts in which the latter 
Act has been proclaimed to be in force.

Jurisdiction.

Summary trill.-Theft not exceeding ten dollars.-Attempt. 
Aggravated assault. Indecent assault.— Assault on peace 
officer. Inmate of house of Ill-fame. Keeping disorderly 
house.— Betting offences.

773. Whenever any person is charged before a magistrate,— 
(a) with theft, or obtaining money or property bv false

pretenses, or unlawfully receiving stolen property, 
where the value of the property does not, in the 
judgment of the magistrate, exceed ten dollars; or, 
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(6) with attempt, to commit theft; or,
(r) with unlawfully wounding or inflicting grievous bodily 

harm u|kiii any other person, either with or without 
a wvh|mu! or instrument ; or,

(d) with indecent assault upon a male person whose age 
dews not, in the opinion of the magistrate, exceed 
fourteen years, when such assault is of a nature 
which cannot, in the opinion of the magistrate, la1 
sufficiently punished by a summary conviction before 
him under any other Part ; or with indecent assault 
upon a female, not amounting, in the magistrate's 
opinion, to an assault with intent to commit a rape ; 
or,

(«) with assaulting or obstructing any public or peace 
officer engaged in the execution of his duty, or any 
person acting in aid of such officer ; or,

(/) with keeping a disorderly house under sec. 228 or with 
being an inmate of a common bawdy-house under 
sec. 229a ; or,

(g) with any offence under sec. 235; 
the magistrate may, subject to the subsequent provisions of this 
Part, hear and determine the charge in a summary way.

Origin]—5 Geo. V, Can., ch. 12, sec. 8; 8-9 Edw. VII, Can., eh. 9; 
R.8.C. 1906, ch. 146, see. 773; sec. 783, Code of 1892; K.8.C. 1886, ch. 
176, sec. 3.

Jurisdiction generally]—The maxim omnia praesumuntur rite esse 
acta does not apply to give jurisdiction to an inferior court ; on the 
contrary, nothing is to be intended to be within the jurisdiction of an 
inferior court but that which is so expressly alleged. Falkingham v. 
Victorian Railway Company [1900] A.C. 452; R. v. Taylor, 5 W.W.R. 
1105, 22 Can. Cr. Cas. 234, 26 W.L.R. 652.

Where a magistrate has jurisdiction over the particular offence either 
as one for which a summary conviction may he made or as one for 
which he has power of summary trial as for an indictable offence with
out the consent of the accused, it is essential to the exercise of the 
latter jurisdiction that the magistrate should expressly declare on com
mencing the trial that he will proceed under the " summary trials " 
clauses of the Code. R. v. Belmont, 23 Can. Cr. Cas. 89 ; R. v. Romer, 
23 Can. Cr. Cas. 235.

The jurisdiction under Part XVI Ttelng purely statutory, it is open 
to collateral attack by evidence dehors the proceedings, whether or nut
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the record of proceedings purports to show jurisdiction. B. v. Taylor, 
5 W.W.B. 1105, 22 Can. Cr. Cae. 234, 26 W.L.R. 652.

“ Subject to the subsequent provisions of this Part ”1—Sec. 778 
makes it a condition precedent to trial that the accused shall have elected 
summary trial under the formalities of sec. 778 in all cases in which 
there is no provision making the jurisdiction absolute without the 
consent of the accused. B. v. Crossen, 12 Man. B. 571 ; B. v. Helliwell, 
(1914) 30 O.L.B. 504, 23 Can. Cr. Cas. 146. The conditions as to 
offences and locality which make the jurisdiction absolute are contained 
in secs. 774-776 inclusive, and in sec. 777, sub-sec. (5). And see B. v. 
Morton (1914) 7 W.W.B. 95, 23 Can. Cr. Cas. 172.

Assault occasioning bodily harm]—It is doubted whether this offence 
is within sec. 773. See notes to secs. 274, 295; B. v. Law (1916), 9 
W.W.B. 1075, 25 Can. Cr. Cas. 251 (Alta.); B. v. Sharpe, 20 Man. B 
555 ; and see note to sec. 951.

Summary trials for theft]—See notes to sees. 386, 777, 782, 783.
Summary trials for receiving stolen property]—See notes to sec. 399. 

777.
Summary trials for unlawful wounding]—See note to sec. 274.
Summary trials for inflicting grievous bodily harm]—See note to sec. 

274.
Summary trials for indecent assault on male]—See note to sec. 293.
Summary trials for indecent assault on female]—See note to see.

1’ ! ' -

Summary trials for assaulting officer in execution of his duty]—See 
note to sec. 296.

Summary trials for obstructing officer in execution of his duty]— 
See note to sec. 169.

Summary trials for keeping disorderly house]—See note to sec 228.
Summary trials for being inmate of bawdy-house]—See note to sec. 

229 a.
Summary trials for betting and “ bookmaking ” offences] —See note 

to sec. 235.
Jurisdiction of two justices in any province for offences under para

graphs (a) and (/)]—See paragraph (VII) of sec. 771 and sec. 797, as 
to appeals. Sec. 771, paragraph (VII) is not intended to exclude the 
jurisdiction of officials qualified under any of the other paragraphs to 
try offences under 773 (a) and 773 (/).

Theft by person not over sixteen]—See secs. 802-821, under which 
a special jurisdiction is conferred on two justices and certain other 
functionaries. Neither see. 773 nor 777 apply to juveniles punishable 
under secs. 802-821. See. 772. And, as to localities in which the 
Juvenile Delinquents Act is in force, see that Act, 7-8 Edw. VII, Can., 
ch. 40; 2 Geo. V, ch. 30; 4-5 Geo. V, ch. 39.

Extended jurisdiction of certain police magistrates]—Code sec. 777.
Restitution of property]—See Code sees. 795 and 1050.
Compensation of bona fide purchasers of stolen property]—Code sec. 
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When magistrate may send ease for trial in higher court]—Special 
circumstances may weigh with the magistrate in declining jurisdiction 
to summarily try the accused and proceeding with a preliminary 
enquiry and committal for trial by indictment, in which case 
the accused may elect “ speedy trial ” under Part XVIII of the Code 
before the tribunal specified in Code sec. 823 ; but the magistrate 
must decide before the defendant has “ made his defence ” (Code sec. 
784), which probably means before the evidence for the defence is 
entered upon. Kr parte Cook, 3 Can. Cr. Cas. 72, B.C.R. 18; Code sec. 
832.

An information for theft of property of less value than $10 may lie 
laid and preliminary enquiry held before a justice of the peace in 
New Brunswick in his capacity as such, although he was also a county 
stipendiary magistrate with power of summary trial under Part XVI 
(Code sec. 773), without any obligation to give the accused an oppor
tunity to elect for a summary trial lief ore such county stipendiary 
magistrate. K. v. Howe, 24 Can. Cr. Cas. 215, 42 N.B.R. 378.

As to appeal]—No appeal lies from the decision of a judge of the 
sessions, police magistrate, district magistrate or other single function
ary mentioned in sec. 771, holding a “ summary trial ” under this sec
tion. R. v. Racine, 3 Can. Cr. Cas. 446, 9 Que. Q.B. 134 ; R. v. Nixon, 
5 Can. Cr. Cas. 33 (Ont.). But where two justices of the peace exercise 
jurisdiction under this Part a special right of appeal in like manner 
as under Part XV is conferred by sub-sec. 797 as to offences under 
paragraphs (a) and (/) of sec. 773.

The same offences as are triable under paragraph (<i) may lie tried 
lief ore the police magistrate of a city having a population of over 
25,000, under sec. 777, sub-sec. (5) without the consent of the accused 
and in that event a reserved case may lie obtained under sec. 1013 et seq. 
But if the same class of offence is tried by a police magistrate of a 
city with a lesser population or by a police magistrate for a county or 
district, under sec. 773, there can lie no reserved case, for sec. 1013 
provides an appeal of that class from police magistrates in cases only 
in which their jurisdiction is under sec. 777, and there is no appeal 
under sec. 797. R. v. Berenstein (1917) 24 B.C.R. 361 ; R. v. Robert - 
son, (1915) 22 B.C.R. 13, 26 Can. Cr. Cas. 239; R. v. Dubuc, (1914) 22 
Can. Cr. Cas. 426; R. v. Brown, (1916) 10 W.W.R. 695, 9 Alta. L.R. 
494, 26 Can. Cr. Cas. 97, 34 W.L.R. 575.

Although the police magistrate tries the case without defendant's 
election in a district where his jurisdiction is absolute without the con
sent of the party charged, there is no appeal either under see. 797 or 
1013. R. v. Berenstein, (1917) 27 B.C.R. 361.

A stipendiary magistrate summarily trying a charge of theft of 
goods of the value of less than $10 under Code sec. 773, and not under 
sec. 777, is not a “ court or judge having jurisdiction in criminal cases " 
within Code sec. 1013 allowing an appeal by way of case reserved. 
R. v. Hawes, 4 Can. Cr. Cas. 529, 33 N.8.R. 389.
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On a question of jurisdiction a proceeding under Part XVI under 
which the accused is imprisoned may be attacked on habeas corpus. R. v. 
St. Clair, (1900) 27 A.R. 308 (Ont.), 3 Can. O. Cas. 551 ; B. v. Morgan, 
25 Can. Cr. Cas. 192, 20 B.L. 277 (Que.) ; B. v. Miller, 25 W.L.B. 290, 
25 Can. Cr. Cas. 151 (Alta.) ; B. v. Wallace, 32 W.L.B. 264, 24 Can. 
Cr. Cas. 370 (Alta.); B. v. Davis (1912), 3 W.W.B. 1, 5 Alta. L.B. 
443, 22 W.L.B. 837; Re Baptiste Paul (No. 2) (1912), 2 W.W.B. 927, 
M Oka « '. Oka m, ft Aka LB HI; ■ v. fkeg k,-.-, i i<u:i t 
W.W.B. 442; B. v. Pollard, [1917] 3 W.W.B. 754, 29 Can. Cr. Ças. 
35 (Alta.).

Sec. 791 declares that a conviction under Part XVI shall have the 
“ same effect” as a conviction upon indictment for the same offence ; 
but this does not make a conviction by a “ magistrate " under Part 
XVI a conviction by a court of record. R. v. St. flair, (1900) 27 A.R. 
308, 3 Can. Cr. Cas. 551 (Ont.).

Attempt*]—Under sec. 773 attempts to commit theft are included 
without limitation as to the value of the property which the accused 
attempted to steal. Jurisdiction attaches under sec. 773, where the 
charge preferred is for one of the offences designated ; there is no 
authority under it for a magistrate to entertain as a substantive charge 
any other attempt but an attempt to commit theft. But on a trial for 
the completed offence, which in practice is charged in the terms of a 
sworn information, the magistrate on finding against the completed 
offence may, if the evidence warrants it, find the accused guilty of an 
attempt to commit it. Code sec. 949; R. v. Morgan (No. 1), 2 O.L.R. 
413, 5 Can. Cr. Cas. 272, 3 O.L.R. 356.

Fine in lieu of or in addition to other punishment]—See sec. 1035.
Constables' fees under Fart XTl]—The amended constables' tariff 

under sec. 770 of Part XV as substituted by 7-8 Geo. V, Can., eh. 14, 
sec. 5, contains many items expressly applicable to proceedings under 
Part XVÏ.

What defect* not to invalidate]—No conviction, sentence or proceed 
ing under Part XVI shall be quashed for want of form, sec. 1130. No 
warrant of commitment upon a conviction under the Part XVI is to Ik* 
held void by reason of any defect therein “ if it is therein alleged that 
the offender has been convicted and there is a good and valid conviction 
to sustain the same." Sec. 1130, and the curative provisions of sec. 
1124 also apply to convictions or orders made under Part XVI. Code 
sec. 797 (2).

Suspended sentence on summary trial]—Code sec. 1081.

Proceedings when corporation Is charged.

773\. When the |>erson to be so charged is a corporation, 
the summons may Ik* served on the mayor or chief officer of such 
corporation, or upon the clerk or secretary or the like officer 
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thereof, and may lw in the same form as if the defendant were a 
natural person.

2. The corporation in such ease shall appear by attorney, 
who may on its behalf elect, and confess or deny the charge, and 
thereupon the case shall proceed as if the defendant were a 
natural person.

3. If the corjwration does not appear and confess or deny the 
charge, the magistrate may proceed in the absence of the de
fendant, as upon a preliminary investigation.

Origin]—8-9 Edw. VII, Can., ch. 9, see. 2.
Company defendant]—This procedure fur the summary trial of a 

corporation for an indictable offence is similar to that provided upon 
u trial by jury under see. 916 et seq. Compare sec. 7110a in Part XV.

Absolute jurisdiction In respect to disorderly houses.-Inmates of 
bawdy-houses.

774. The jurisdiction of the magistrate is absolute in the 
case of any person charged with keeping a disorderly house, or 
with lieing an inmate or habitual frequenter of a common bawdy- 
house, and does not depend on the consent of the person charged 
to be tried by such magistrate, nor shall such jterson lie asked 
if he consents to be so tried.

2. The provisions of this Part do not affect any absolute 
'uminarv jurisdiction given to justices by any other Part of 
Ibis Act.

Origin]—8-9 Edw. VII, Can., eh. 9, sec. 2; sec. 784, Code of 1892; 
It.S.C. 1886, ch. 176, secs. 4, 5.

When jurisdiction “ oblolute " ]—The word "absolute" is used in 
the sense of " unconditional," that is to say, not dependent upon the 
conditions precedent to the right to exercise the jurisdiction which are 
prescribed by the Act as ordinarily applicable, and the words refer
ring to the consent of the accused were added ex abundttnti cauteld. 
It. v. Helliwell (1914) 30 O.L.R. 504, 23 Can. Cr. Cas.,146.

"Disorderly house" defined]—The term disorderly house includes 
any common bawdy-house (sec. 225), common gaming-house (sec. 226), 
common betting-house (sec. 227), or opium joint (sec. 227x), See Code 
sec. 228 ; R. v. Jung Lee, 22 Can. Cr. Cas. 63, 25 O.W.R. 63.

Absolute jurisdiction in disorderly house roses)—See secs. 228, 229a, 
773 (/).

Habitual frequenter of bawdy-house]—This phrase formerly applied 
to the offence designated in sub-sec. (1c) of sec. 238 (vagrancy), which

1083



18 774] ('rimInal Code (Part XVI)

lias been repealed. Concurrently with the repeal, sec. 229 was amended 
so as to make it a summary conviction offence to l>e found in any 
disorderly house without lawful excuse.

The fact that sec. 774, relating to procedure, still, evidently by an 
oversight, contains the words, "or habitual frequenter," while sub- 
clause (/) of sec. 238, substantively constituting the offence (" (/) Is 
in the habit of frequenting such houses and does not give a satisfactory 
account of himself or herself,") has been repealed by sec. 7 of the 
Criminal Code Amendment Act 1915, cannot affect the application ol* 
sec. 774 to such substantive offences mentioned in it as still exist. R. v. 
.lames, (1915) 9 W.W.R. 235, 25 Can. Cr. Cas. 2.1, at 24, 9 Alta. L.B. 
88

Jurisdiction ns affected by illegality of arrest]—There are conflicting 
judicial opinions as to the right of a magistrate to try against his 
protest a man who, having la-en illegally arrested without a warrant, is 
brought before him for trial. The opinions negativing the right to try 
are based upon the theory that the magistrate is without jurisdiction 
to try him in such case without his consent, which might be evidenced 
by his failure to take exception. R. v. Pollard, [1917] 3 W.W.R. 754, 
29 Can. Cr. Cas. 35 (Alta.), decided under a liquor law; R. v. Wallace, 
32 W.L.R. 264, per Htuart, J. (Alta.) ; Re Baptiste Paul (No. 2) 2 
W.W.R 887, 6 Alia LB, 4 il1 , 88 Cm. Or. Oat. i«;i (Be*, J.)i R \ 
Miller, SB Cal. Cf. Qm. 151, SB W.L.R 8M i Keck, J,); R. v. Young 
Kee, [1917] 2 W.W.R. 442, 28 Can. Cr. Cas. 161 (Hyndman, J.) ; R. v. 
Young Kee (No. S), I IS IT] w.w.R. <64, 8S On. Cr. Om. SS6 . AMs.) . 
R \ I*a\i>. (ISIS) w.w.R I. 88 \n LI 887, U*. LE 148, SB
Can. Cr. Cas. 818 (Walsh, J.).

The other view that the magistrate has jurisdiction notwithstanding 
the illegal arrest is based upon the theory that once the accused is 
actually lieforc a magistrate having general jurisdiction over the subject 
matter, the jurisdiction over the particular charge and over the person 
accused has attached by reason of the presence of the latter before 
him, at least if no exception is taken. Re Baptiste Paul (No. 1), 2 
1Y.W.R. 892, 5 Alta. LB. 440, 20 Can. Cr. Cas. 159 (Simmons, J.) ; 
R. v. Hurst (1815) 7 W.W.R. 994, 23 Can. Cr. Cas. 389, 30 W.L.R. 
176 (Simmons, J.) ; R. v. Pudwell, 26 Can. Cr. Cas. 47 (Alta.). As to 
justification of arrest by a peace officer under secs. 30, 33, 648-652, see 
Altman v. Majury, 37 O.L.R. 608, 11 O.W.N. 21, 27 Can. Cr. Cas. .398. 
It is said that if the accused is brought before the justice on a warrant 
which could legally have l»een issued only upon a sworn information, 
and there is no such information, the accused may protest against the 
justice's jurisdiction and if convicted notwithstanding his protest of 
the jurisdiction the conviction will be set aside. R. v. Davis (1912) 
3 W.W.R. 1, 120 Can. Cr. Cas. 293 (Alta.), citing R. v. McNutt, 3 Can. 
Cr. Cas. 186.



Summary Trials [8 774]

A person whose conviction was removed by certiorari and set aside 
for want of jurisdiction on a pure technicality, e. g., that the accused 
having been improperly arrested on a warrant under circumstances in 
which arrest without a warrant was not justified, was illegally brought 
before the court, may be again tried and convicted upon the same 
charge on being arrested under a proper warrant. R. v. Young Kee 
(No. 2), [1917] 2 W.W.B. 654 (Alta.). R. v. Weiss 4 Williams. 5 
W.W.R. 48, 25 W.L.R. 351, 22 Can. Cr. Cas. 42 (Alta ).

Jurisdiction in Ontario as to sentence of females to reformatory]— 
Whenever any female is convicted either under sec. 239 for vagrancy, or 
is convicted for an offence tried under Part XVI of the Code, she may 
be sentenced to the Reformatory for an indefinite term less than two 
years, and if any term exceeding six months is inflicted, no fine shall 
be imposed in addition. The Prisons Act, R.8.C. 1906, ch. 148, see. 57, 
as amended, 3-4 Geo. V, 1913, ch. 39, sec. 3. The amended sec. 57, being 
In Part II of the Prisons Act, applies only to the province of Ontario. 
B sc UN, A i in. «a. H.

Where tiro justices act, both to sign commitment]—
Where the trial under Code sec. 773 takes place l>efore two justices 

the warrant of commitment following a conviction made, should !>e 
signed by both justices, but if there he a valid conviction a commitment 
irregularly signed by only one justice is cured by Code see. 1130. R. v. 
James (1915) 9 W.W.B. 235, 239, 9 Alta. L.R. 66, 32 W.L.B. 528.

Sentence dates from conviction]—A woman was convicted before a 
]H)liee magistrate of being an inmate of a disorderly house, and was 
sentenced to three months' imprisonment. The warrant was held over 
for 48 hours to give her an opportunity, if she felt disposed to take 
advantage of it, to leave the city. No definite time was fixed as to 
how long she was to remain away. She left the city, and remained 
away for three months. Upon her retum she was re-arrested upon a 
warrant, based upon the above conviction, but was discharged on the 
ground that her re-arrest was illegal. R. v. Fitzpatrick, (1915) 9 W.W.R 
191 (Man.).

It was held that at the expiration of the three months the effect 
of the conviction was spent, and no power existed to re-arrest the 
applicant on a warrant baaed on the old conviction. Ibid.

Absolute jurisdiction us to seafaring person. -No consent necessary 

775. The jurisdiction of the magistrate is absolute in the 
ease of any |H»rson who, being a seafaring person and only 
transiently in Canada, and having no i>ormanent domicile therein, 
is charged, either within the city of Quebec as limited for the 
purpose of the police ordinance, or within the city of Montreal 

limited, or in any other seaport city or town in Canada 
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where there in such magistrate, with the commission therein 
of any of the offences in this Part previously mentioned, anil 
also in the ease of any other (stsoii charged with any such offence 
on the iumjilaint of any such seafaring person whose testimony 
is essential to the proof of the offence.

li. Such jurisdiction (lis* not de|iciid on the consent of any 
such (arson to be tried by the magistrate, nor shall such |arson 
lie asked whether he consents to be so tried.

Origin}—Sec. 784, Code of 1882; K.8.C. 1886, ch. 176, sees. 4, 6.
Restitution of property]—See Code secs. 795 and 1050.

Jurisdiction absolute In certain provinces. Exception.

776 The jurisdiction of the magistrate in the provinces of 
British Columbia. Prince Edward Island, Saskatchewan and 
Alberta, and in the Northwest Territories and Yukon Territory, 
under this Part, is absolute without the consent of the party 
charged, except in cases coming within the provisions of sec 
777, and exeepl in rases under secs. 782 and 783, where the 
|ierson charged is not a person who under sec. 776, can lie tried 
summarily without his consent.

Origin]—63-64 Viet., Can., ch. 46, sec. 3; sec. 784, Code of 1892; 
B.S.C. 1886, ch. 176, secs. 4 and 5.

Absolute jurisdiction is certain provinces]—This atienlute jurisdic 
lion was originally limited to Prince Kdwaril Island and Keewatin; 
Cr. Code, 1892, sec. 784 (2) ; hnl was extended in 1895. Be Worrell, 8 
W.W.R. 230, affirmed, 8 W.W.B. 478. The exception referred to as 
contained in sec*. 782 and 783, is the special power to summarily try 
only in ease the plea is one of guilty for theft, false pretenses or re
ceiving if the property exceeds 410 in value.

Summary trial by judge under the N.W. Territories Act]—Under the 
operation of the Alberta Act (1905, Can., ch. 3), the Supreme Court 
of Alberta which had been constituted a superior court of criminal 
jurisdiction, was to be governed by the procedure in criminal matters 
of the former Supreme Court of the N.W. Territories, until otherwise 
provided by competent authority. 1905, Can. Stat., ch. 3, sec. 16, sub- 
sec. 2, But the Governor-in-Council may, from time to time, declare 
all or any part of such procedure to be Inapplicable to the Supreme 
Court of Alberta.

Similar provisions were contained in the Saskatchewan Act as re
gards the Supreme Court of Saskatchewan. The Saskatchewan Act, 
1905, 4-5 Edw. VII, Can., ch. 42. The power of summary trial in 
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Alherla and baakatçlicaan undvr thr N.W.T. Art. gave a judge of tbv 
8upreme Court the powers of a justice of the pvavv nr of any Iwo 
justices, and also powvr to try summarily without a jury charges of 
thvft, f'nitivr.r.lvmrnt or obtaining monvv or property by false pretenses, 
or reeeiving stolen property in any ease in which the vnlue of the 
whole property alleged to have trees stolen, ember.zled, obtained or 
received, did not, in the opinion of the judge, exceed $200. N.W.T. Act, 
R.8.C. 1886, ch. 50, sec. till; 60-61 Viet., Can., eh. 28, sec. 14.

A Supreme Court judge might also try summarily without a jury 
a person charged with having committed an aggravated assault by un 
lawfully and maliciously inflicting upon any other person either with 
or without a weapon or instrument any grievous bodily harm or by 
unlawfully and maliciously wounding any other person. N.W.T. Act, 
R.S.C. 1886, ch. 50, sec. 66; 60-61 Viet., Can., ch. 28, see. 14.

An assault upon any female when not amounting, in the opinion of 
the judge, to an assault with intent to commit rape might be tried by a 
Supreme Court judge summarily without a jury; N.W.T. Act, R.8.C. 
1886, ch. 50, sec. 66; 60-61 Viet., Can., ch. 28, sec. 14; and likewise an 
assault upon any male not over fourteen years of age; escape from 
lawful custody ; prison breach ; assaulting or obstructing a peace officer 
in the lawful performative of his duty or with intent to prevent the 
performance thereof. N.W.T. Act, R.8.C. 1886, ch. 50, sec. 66; 60-61 
Viet., Can., ch. 28, sec. 14.

Summary trial In other rases before poller magistrates of certain 
places.

777. If any person is charged in the province of Ontario 
before a police magistrate or before a stipendiary magistrate in 
any county, district or provisional county in such province, with 
having committed any offence for which lie may lie tried at a 
court of general sessions of the peace, or if any person is com
mitted to a gaol in the county, district or provisional county, 
under the warrant of any justice, for trial on a charge of living 
guilty of any such offence, such person may, with his own con
sent, be tried before such magistrate, and may, if found guilty, 
he sentenced by the magistrate to the same punishment as he 
would have been liable to if he had been tried before the court 
of general sessions of the peace.

2. This section shall apply also to district magistrates and 
judges of the sessions in the province of Quebec, and to police 
and stipendiary magistrates of cities and incorporated towns 
having a population of not less than two thousand five hundred 
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Recording to the last decennial or other census taken under the 
authority of an Act of the Parliament of Canada, and to the 
recorder of any such city or town if he exercises judicial func 
tiens, and to judges of the Territorial Court and police magis 
trates in the Yukon Territory.

3. Secs. 780 and 781 do not extend or apply to cases tried 
under this section.

4. Where an offence charged is punishable with imprisonment 
for a period not exceeding five years the Attorney General may 
require that the charge be tried by a jury, and may so require 
notwithstanding that the person charged has consented to be 
tried by a magistrate under this section, and thereupon the 
magistrate shall have no jurisdiction to try or sentence such 
person under this section.

5. The jurisdiction of the magistrate under this section in 
cities having a population of not less than twenty-five thousand 
according to the last decennial or other census taken under the 
authority of an Act of the Parliament of Canada, is absolute, 
and does not depend upon the consent of the accused, in the case 
of any person charged with theft, or with obtaining property 
hy false pretenses, or with unlawfully receiving stolen property, 
where the value of the property alleged to have been stolen 
obtained or received, does not. in the judgment of the magistrate, 
exceed ten dollars.

Origin]—8-9 Edw. VIT, Can., ch. 9, sec. 2 ; 6.3-64 Viet., Can., ch. 46, 
ace. 3; Code of 1892, sec. 785.

Judicial notice of census for purposes of jurisdiction]—Judicial 
notice will be taken of a Dominion census. R. v. Rahamat Ali (No. 2), 
15 B.C.R. 175, 16 Can. Cr. Cas. 193. As to official notices in the Canada 
Gaxette, see Canada Evidence Act, sec. 30.

If any person is " charped before a police magistrate,” etc.)—A 
person brought up on a preliminary inquiry before a magistrate quali 
fled under see. 777 stands " charged " before such magistrate upon the 
information or the charge sheet being read to him, as the case may 
be. See ex parte Seeley, 41 8.C.R. 5, 14 Can. Cr. Cas. 270. Sec. 777 
must be read along with Code secs. 653-666 in this regard. Ex parte 
Seeley, supra.

The "charge” is contained in the information sworn to and lodged 
with the magistrate and upon which he issues his warrant, as well as in 
the depositions taken at the preliminary Inquiry, if an inquiry is held ;
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but if tlie prisoner waive# the inquiry and contents to be tried aunmmrily, 
then the magistrate makes the charge for the purpose of that pro
ceeding on the sworn complaint and information then before him and, 
when read to the prisoner for the purpose of enabling him to make 
his option, he is “ charged ” within the meaning of sec. 777 and the 
magistrate has jurisdiction to deal with him. Me Seeley (1908), 41 
8.C.R. 5.

General sessions of the peace]—Sub-sec. 2 applies although in the 
particular province there may be no court of general sessions of the 
peace if the offence be one which, if committed in Ontario, would be 
tliable by an Ontario court of general sessions. Be Vancini, 34 S.C.K. 
621, 8 Can. Cr. Oas. 164; R. v. Spates, (1914) 5 W.W.R. 1136, 22 Can. 
Cr. Cas. 69 (Alta.). Offences under pre-confederation statutes of other 
provinces although indictable there will not be within sec. 777 unless 
the like offence exists in Ontario and is within the juridiction of the 
sessions. Ex parte Belvea, 39 D.L.R. 24 (N.B.)

For the offences triable at general sessions, see Code secs. 582 and 
5*3.

tVhen magistrate may send case for trial in higher court]—See sec. 
784.

Extended jurisdiction of police magistrates in certain cases]—Sec. 
777 confers a jurisdiction on a certain limited class of persons occupying 
judicial positions in certain limited areas to try summarily all cases 
which may be tried at a court of general sessions of the peace and to 
impose the penalty which could be imposed by such court in Ontario. 
R. v. Crawford (1912) 2 W.W.R. 952, 955, 22 W.L.R. 107, 20 Can. Cr. 
Cas. 49 (Alta.) ; R. v. Alexander (1913) 5 W.W.R. 17, 6 Alta. L.R. 
227; R. v. MeKwan, 17 Man. R. 477.

Sec. 777 is not to t>e construed as conferring upon the magistrate 
the jurisdiction he already has under sec. 773. Be Worrell, (1915) 8 
W.W.R. 478; affirming re Worrell (1915) 8 W.W.R. 230 (Sask.). It 
confers upon the magistrates therein mentioned such additional juris
diction within the limits of the general sessions as was not conferred 
fcv sec. 773. Be Worrell, (1915) 8 W.W.R. 478, affirming 8 W.W.R. 230 
(Sask.); R. v. Hayward, 5 O.L.R. 65, 6 Can. Cr. Cas. 399.

Consequently a person accused in B.C., Sask. or Alberta, or in the 
Territories, l>eforo a magistrate qualified both under secs. 773 and 777 
in respect of an offence within sec. 773, for which otherwise lie might 
elect, is not entitled to sav that he should have lieen permitted to elect 
for or against summary trial, as the magistrate in those provinces is 
given absolute jurisdiction by sec. 776. Be Worrell (1915) 8 W.W.R. 
478 affirming 8 W.W.R. 230. The punishment under sec. 773 is limited 
by secs. 780 and 781. R. v. Randolph, 4 Can. Cr. Cas. 165.

Sec. 777 was, in its origin, special legislation applicable only to the 
province of Ontario and it conferred a general authority to police and 
stipendiary magistrates in that province to try offences which would be 
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triable before an Ontario court of general sessions, provided the accused 
elected in favour of such summary trial and renounced his claim to a 
jury trial. That legislation was sought to reduce the expense of the 
jury trials at the general sessions and to facilitate the disposal of dis
puted cases in which the accused might not be able to furnish the usual 
ball. The scope of such legislation was afterwards extended so as to 
apply to the other provinces to a limited extent, so that police and 
stipendiary magistrates of cities and incorporated towns with an official 
census of 2,500 population or over in the other provinces of Canada 
have jurisdiction to try by consent any case which in Ontario would be 
triable at the general sessions.

While the consent of the accused is a feature of the exercise of the 
extended jurisdiction of summary trial, Parliament has seen fit to 
incorporate one exception (sub sec. (5) ) and to make the jurisdiction 
absolute, that is to say, it shall exist without the consent of accused, 
if (1) the charge is theft, obtaining property by false pretenses, or 
unlawfully receiving stolen property, (2) the value of the money or 
property involved does not exceed <<10, and (3) the case is one in 
a city of over 25,000 population. This amendment was effected 
by the Code amendment, 8-9 Edw. VII, Can., ch. 9, sec. 2. The magis
trate is to decide the question whether the value is or is not in excess 
•4 IIS. Bid.

It will be noticed that the offences designated in sub sec. (5) are 
identical with those in sec. 773, sub-sec (a). Its effect may be said 
to be to supersede the operation of sec. 773, sub-sec. (a), in the events 
which sub-sec. (5) of sec. 777 contemplate so that a defendant who 
comes before the magistrate of a city of over 25,000 population ami 
is convicted under sec. 777 instead of sec. 773, becomes liable to the 
heavier punishment for which sec. 777 provides. But if the same magis
trate already has jurisdiction without consent for the offence because 
of the theft charge being against a “ seafaring person " within the terms 
of sec. 775, it may be doubted whether sub-sec. (5) of sec. 777 would 
apply. As to the otherwise absolute jurisdiction in parts of Western 
Canada and in Prince Edward Island under sec. 776, it would appear 
that sub-sec. (5) of sec. 777 will control because sec. 776 in terms limits 
the absolute jurisdiction under Part XVI to cases with the exception, 
inter alia, of those “ coming within the provisions of sec. 777.”

Bringing up for election after committal]—Where a committal for 
trial for an offence alleged to have been committed in a city to which 
sub-sec. 2 of sec. 777 applies has been made by a county stipendiary 
not authorized to hold a summary trial in Nova Scotia under sec. 777, 
sub-sec. 2, the Superior Court may, for the purpose of enabling the 
prisoner to elect trial before the city stipendiary magistrate having the 
extended jurisdiction of sec. 777, grant his application for write of 
habeas corpus and recipias corpus to transfer him from the gaol to the 
city magistrate's court. R. v. Foley (1914) 24 Can. Cr. Cas. 150 (N.S.). 
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What magistrates included]—Even though a stipendiary magistrate 
for a county or province may have conferred upon him by a provincial 
statute the powers of a police or stipendiary magistrate for a city or 
incorporated town, nevertheless he is not a police or stipendiary magis 
trate for the purpose of trying offences summarily under sec. 777 of the 
GAM OMa. H. V. Ktr WAgfc, 14 IVC R mi;. 14 Can. Cr. Cas. 4f»4 ; 
and see B. v. Kolemher, 22 Can. Cr. Cas. 341 (Y.T.).

But the one man may be appointed both a city and provincial 
magistrate. R. v. McEwan, 17 Man. R. 477.

Offence committed in another county]—If a person is brought before 
a justice of the peace charged with an offence committed within the 
province, but out of the limits of the jurisdiction of such justice, the 
latter, in his discretion, may either order the accused to be taken before 
some justice having jurisdiction In the place where the offence was 
committed ; sec. 665 ; or may proceed as if it had been committed within 
his own jurisdiction. The accused was brought before the stipendiary 
magistrate of the city of Halifax charged with having committed burg
lary in Sydney, N.8. It was held that the stipendiary magistrate could, 
with the consent of the accused, try him summarily under sec. 777. 
Re Charles Seeley, 41 S.C.R. 5, 14 Can. Cr. Cas. 270.

Sections 653, 665, 666 and 777 taken together, mean that when an 
offence is committed within the limits of a province any presence, how
ever transitory, of the accused in any part of that province will justify 
the exercise of as full and complete jurisdiction as if the offence was 
committed where the offender is apprehended, leaving to the magistrate 
a discretionary power to send the prisoner for further inquiry or for 
trial before the justice having jurisdiction over the locus where the 
offence was committed. Re Seeley, (1908) 41 S.C.R. 5; and see R. v. 
McEwan, 17 Man. R. 477.

Power to order further particulars of charge]—It has been doubted 
whether any further particularity as to the place of the offence is re
quired in an information or charge on a summary trial than to indicate 
that the offence was committed within the territory over which the justice 
had jurisdiction, but under some circumstances it would be proper for 
the magistrate to insist upon the prosecution giving particulars. R. v. 
James (1915) 9 W.W.R. 235, 9 Alta. L.R. 66, 32 W.L.R. 528; R. v. 
C.P.R., 1 Alta. L.R. 34 ; R. v. Crawford, (1912) 2 W.W.R. 952. 20 Can. 
Cr. Cas. 49, 22 W\L.R. 107,

Right to make full answer and defence]—Sec. 786.
Fine i« lieu of or in addition to other punishment]— See sec. 1035.
Punishment of whipping]—See secs. 80, 204, 216, 276, 292, 293, 

301, 302, 446, 457, 1060.
Power as to costs]—Sec. 1044 is applicable both to the magistrate 

having the ordinary jurisdiction and to the city or town magistrate 
having the extended jurisdiction of summary trial. It confers power 
to order costs in addition to the sentence. The magistrate may con-
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demn the person convicted to payment of the whole or any part of the 
“costs or expenses ’’ incurred iri and about the prosecution and convic
tion if he sees tit so to do, including such moderate allowance to the 
prosecutor for loss of time as the magistrate, on affidavits or other 
inquiry, ascertains to lie reasonable. Sec. 1044 ; R. v. Emery [1917] 1 
W u ■ : i

Where there is an additional punishment for a second offence]—On 
a summary trial l>efore a city police magistrate for theft (sec. 386) 
the maximum penalty is seven years’ imprisonment unless a previous 
conviction hen been charged in the information, by analogy to the 
procedure under Code sec. 861 for charging previous convictions in in
dictments in ctses in which a greater punishment may be imi>osed by 
reason thereof. A sentence for more than seven years for theft where 
no previous coax '-etion had l»een charged in the proceedings will be 
reduced on a .aae eserved to the sentence which it deems appropriate, 
notwithstanding the admission of the accused made to the magistrate 
after conviction that he had been previously convicted of theft. R. v. 
Bdirtrda, IS < 'an. Or, ( i>. US, 17 Mm R SIS

Restitution of properiu]—See Code secs. 795 and 1050.
Defects of form1—No conviction, sentence or proceeding under Part 

XVI shall he quashed for v ant of form ; and no warrant of commit
ment upon a conviction undt r the said Part shall l»e held void by 
reason of any defect therein, if it is therein alleged that the offender 
has been convicted, and there is a good and valid conviction to sustain 
the same. Code sec. 1130.

By the Code Amendment of 1913 the provisions of sec. 1124 {cer
tiorari ) were made applicable to convictions or orders made under Part 
XVI which relates to summary trials for indictable offences. Code 
sec. 797 (2).

Theft by juvenile offenders]—See also the special provisions of 
Part XVII for trial by two or more justices of juveniles of the age 
of 16 or under, charged with theft. Code secs. 800-821.

Appeal by reserved case where trial jurisdiction depends on sec. 
777]—There is an appeal by reserved case, or by leave of the Court of 
Appeal under sec. 1015, from the judgment of a magistrate proceeding 
under Code sec. 777 on the trial of any person for an indictable offence, 
upon the application of such person if convicted. Code sec. 1013.

The fact that the police magistrate on a summary trial is one of 
the class of magistrates having extended powers under Code sec. 777 
does not give a right of appeal by reserved case or by stated case on 
his refusal to reserve, if he had absolute jurisdiction without consent, 
to summarily try the particular case under secs. 773 and 776. If the 
trial is without consent under see. 777 (5) an appeal lies by reserved 
case, and presumably this absolute jurisdiction where available must 
be utilized and a magistrate empowered under sec. 777 (5) should not 
ask the election of the accused under sec. 778 nor assume to try a case
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under sec. 773 (a) with consent which he was competent to try under 
sec. 777 (5) without consent.

Hull-sections 1 to 4 inclusive of sec. 777 referring to cases which 
would lie triable at a court of general sessions in Ontario relate only to 
cases other than those listed in sec. 778. R. v. Davidson, 11917] 2 
m m i :i\ m i.vita.

A summary trial before a police magistrate under sec. 777 for an 
indictable offence stands in much the same position as a trial before 
a judge of the Provincial Supreme Court ; R. v. Emery, 11917] 1 W.W.R. 
887, 349 (Alta.); and in case an appeal is taken by reserved case 
upon a question of law the evidence, or such parts of it as the magis
trate thinks necessary, or as the Court of Appeal desires, must be sent 
up for the hearing of the appeal. Code sec. 1017.

Sentence of female to reformatory in Ontario]—Whenever any female 
is convicted under sec. 239 (vagrancy), or is convicted under Part XVI 
of the Criminal Code, of an offence triable under that Part, she may la- 
sen tenced to the reformatory for an indefinite term less than two years, 
and if any term exceeding six months is inflicted, no tine hall be 
imposed in addition. R.8.C. 1900, eh. 148, sec. 57, as amended, 3 4 Geo. 
V, 1913, eh. 39, sec. 3, and applying only to the province of Ontario. 
R.H.C. 1900, ch. 148, sec. 42; and see Code sec. 1057.

Jurisdiction in Yukon Territory]—By see. 777, jurisdiction is given 
in the Yukon Territory only to judges of the Territorial Court and 
police magistrates. In Rex v. Alexander, 21 Can. Cr. Cas. 473, a 
charge of theft of an amount in excess of $10, it was held that the 
extended jurisdiction given by Criminal Code, sec. 777, sub-sec. (2), to 
“ police and stipendiary magistrates of cities and incorporated towns ” 
to try with the consent of the accused, is intended to apply only to a 
special kind of police or stipendiary magistrate whose official "capacity 
is designated in terms conforming to the statute, and not to magis
trates for a whole province or judicial district with merely consequent 
jurisdiction for a city or incorporated town within the territorial limits. 
A commissioned officer of the R.N.W. Mounted Police, although vested 
with the powers of two justices under the Yukon Act, has no jurisdic
tion under see. 777. R. v. Kolember, 22 Can. Cr. Cas. 341, 1(1 D.L.R. 
146. The consent of the accused could not confer such jurisdiction. 
R. v. Hreckon ridge, 7 Can Cr. Cas. 116.

Procedure.
Proceedings on arraignment. —Accused put to election.—Charge 

reduced to writing.—Proceedings on confession.—If accused 
pleads not guilty.

778. Whenever the magistrate, Jiefore whom any person is 
charged as aforesaid, promises to dispose of the ease summarily 
under the provisions of this Part, such magistrate, after asevr- 

1093



[$778] Criminal 0<>ue (Part XVI)

taining the nature and extent of the charge, but before the 
formal examination of the witnesses for the prosecution, and 
Ix-fore calling on the person charged for any statement which 
he wishes to make, shall state to such person the substance of 
the charge against him.

2. If the charge is not one that can he tried summarily without 
the consent of the accused, the magistrate shall state to the 
accused—

(a) that he is charged with the offence, describing it:
(4) that he has the option to be forthwith tried by the 

magistrate without the intervention of a jury, or to remain in 
custody or under bail, as the court decides, to be tried in the 
ordinary way by the court having criminal jurisdiction.

3. If the person charged consents to the charge being sum
marily tried and determined as aforesaid, or if the power of the 
magistrate to try it does not depend on the consent of the accused, 
the magistrate shall reduce the cliarge to writing and read the 
same to such person, and shall then ask him whether he is 
guilty or not of such charge.

4. If the person charged confesses the charge the magistrate 
shall then proceed to pass such sentence upon him as by law 
may be passed in respect to such offence, subject to the provisions 
of this Act ; but if the person charged says that he is not guilty, 
the magistrate shall then examine the witnesses for the prose
cution, aud when the examination has lteen completed, the magis
trate shall inquire of the person charged whether he has any 
defence to make to such charge, and if he states that he has a 
defence the magistrate shall hear such defence, and shall then 
proceed to dispose of the case summarily.

Origin]—Sec. 786, Code of 1892; R.8.C. 1886, ch. 176, secs. 8, 9.
No option to elect if jurisdiction absolute]—Code secs. 774, 775, 776, 

777 (5); Be Worrell (No. 2) (1915) 8 W.W.R. 478, 24 Can. Cr. Cas. 
92, 8 Bask. L.R. 140; Be Worrell (No. 1), 8 W.W.R. 2.10, 30 W.L.R. 
915, 24 Can. Cr. Cas. 88; R. v. Hayward, 5 O.L.R. 65, 6 Can. Cr. Cas. 
399.

Stating option that accused mag remain in custody or under loil as 
the court decides]—The accused is to have called to his attention the 
|fosaibility of his release on hail, while retaining and exercising his 
right to a jury trial; and where the prisoner’s consent to summary trial
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has been irregularly obtained without the statutory information being 
given him, he may repudiate it after conviction. The right thus given 
him to be informed by the magistrate that he has the option to remain 
in custody or under bail as the court decides, before he may lie tried 
summarily by a police magistrate, was considered of sufficient import
ance by Parliament to justify an amendment to the Criminal Code. 
The accused may not be deprived of the lieneftt thereof, and its omission 
vitiates the conviction. R. v. Davis, 22 Can. Cr. Cas. 34 (Que.) ; R. v. 
Howell (1810) 18 Man. R. 326, 16 Can. Cr. Cas. 178.

The consent given by the prisoner that the charge be tried sum
marily, and his plea of guilty, does not confer upon the police magis
trate a jurisdiction to try the case, unless the conditions imposed by 
law for that purpose upon the magistrate have been fulfilled. Ibid.: 
R. v. Walsh and Lament, 8 Can. Cr. Cas. 101, 7 Ü.L.R. 148; R. v. 
Harris, 18 Can. Cr. Cas. 392, 4 8.L.R. 31, and R. v. Crooks, 19 Can. 
Or. 0» 150, 4 UA

Option may be stated by magistrate's clerk in open court]—The 
statutory question giving the option of mode of trial may legally )>e 
put by the magistrate’s clerk acting in the magistrate’s presence. R. v. 
Ridvhough, (1903) 14 Man. R. 434, 7 Can. Cr. Cas. 340.

Changing the election]—If when unrepresented by counsel the 
accused olects summary trial by the magistrate, he has no right, upon 
a postponed hearing when represented by counsel, to recall such election 
and to re-elect for a jury trial without the leave of the magistrate. 
R. v. Macdonald, 16 Can. Cr. Cas. 121, 21 O.L.R. 38.

Election against summary trial]—An election under Code sec. 778 
to be tried “ in the ordinary way by the court having criminal juris
diction ” is not decisive in favour of a trial by a jury. The court hav
ing criminal jurisdiction has not to be selected until arraignment at the 
county or district court judge’s criminal court which is a court having 
criminal jurisdiction as well as the assizes, although with the former 
there is no jury. R. v. Price and Burnett (1914) 7 W.W.R. 621, 25 
Man. R. 26, 30 W.L.R. 1, 23 Can. Cr. Cas. 285. After electing against 
a summary trial by a magistrate, upon a charge in which the accused 
is called upon to elect, he has still an election for trial at a county 
judge’s criminal court without a jury. Code sec. 825; R. v. Price ami 
Burnett, (1914) 7 W.W.R. 621, 25 Man. R. 26, 30 W.L.R. 1; R. v. 
Thompson, 17 Man. R. 608, 14 Can. Cr. Cas. 27. A prisoner has a 
right to elect under Code sec. 825, even after the grand jury has found 
a true bill. R. v. Thompson, supra, (approved in R. v. County Judge’s 
Criminal Court, 23 Can. Cr. Cas. 7 (Nova Scotia).

Recording the content to summary trial]—A statement of the con
sent to summary trial appearing in a conviction is sufficient if it follows 
the statutory form (form 55) if there is nothing to impeach the record 
in that respect. R. v. Mali (1912) 1 W.W.R. 1047; and see R. v. Mali 
(1912) 1 W.W.R. 766 (Man.); R. v. Howell, 19 Man. R. 317. But a
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recital that the accused consented “ to jurisdiction ” is not an equivalent 
of the statutory form. R. v. Crooks, 17 W.L.R. 560 (Hask.). Specific 
consent to summary trial is quite different from a consent to some unde
fined jurisdiction. R. v. Mali (1912) 1 W.W.R. 1047, 1048 (Man ).

In the absence of anything to imjieach the record there would lie 
a necessary implication that conditions precedent had beets observed. 
R. v. Mali, (1912) 1 W.W.R. 1047, 1048, and see R. v. Mali (1912) 
1 W.W.R. 766; and see R. v. Howell, 19 Man. R. .117; R. v. Crooks, 17 
fXI Ml ■ x Hu.in-», 1

If the consent were actually given, the defect might lie remedied 
under sec. 11.10 on the fact lieing shown. R. v. Bnrtress, supra.

No waiver effective where jurisdiction depends on compliance]— 
The statutory notice to lie given to the accused on taking his election 
is required for the protection of accused persons and the magistrate's 
jurisdiction is dependent upon compliance with these statutory direc
tions; jurisdiction will not accrue upon a consent given without com
pliance with the formalities even when* there was knowledge by the 
accused of his right to a jury trial. R. v. Cocknhutt, 1189K| 1 (j.B.
in -. i..1 <«>i m

Magistrate to reduce the charge to writing and read it to the 
accused]—The information is superseded for the purposes of the trial 
by a separate “ charge in writing ” prepared by the magistrate as re
quired by Code sec. 778 (3). R. v. Gill, 14 Can. Or. Cas. 294, 18 O.L.R. 
234. This “ charge " may he written out before asking the accused 
to exercise his option. R. v. Shepherd, 6 Can. Cr. Cas. 463; R. v. Graf, 
I........... l< L'.'lH. |§ CM. < '

In police court proceedings the charge is commonly contained in a 
charge sheet made out by the clerk of the court containing the names 
of the different persons to he tried with the nature of the charge on 
which each is to lie tried. The " information " is for the purpose of 
authorizing a summons or warrant, and having answered that purpose 
it ceases to have any signification as such, but may thereafter lie 
treated (with any trivial unsworn amendments) as the “charge in 
writing." R. v. Crawford, (1912) 2 W.W.R. 952 (Alta.); R. v. James, 
(1915) 9 W.W.R. 235, 25 Can. Cr. Cas. 23, 9 Alta. L.R. 66, 32 W.L.K. 
528. No particular formality is required in the " charge in 
writing," but nuturnl justice requires that any person lieiug tried 
should know whnt ho is lieing tried for, ami should have the 
fullest opportunity for meeting the charge. R. v. Crawford (1912) 2 
W w A. PM, 4. Pi On, < '!. CPs. til. M W.L.R. 107 (Alta.). IPs 
magistrate may adopt the information as a reduction of the charge to 
writing under sub-sec. (3) and so constitute the reading of such adopted 
charge a compliance with the Code provision. R. v. James, (1915) 9 
W.W.R. 235, 237, 9 Alta. L.R. 66, 32 W.L.R. 528; R. v. Graf, 19 O.L.R. 
238, 15 Can. Cr. Cas. 183.

If the charge has lieen read to defendant in the terms of the written
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information, and defendant has pleaded guilty, it is not competent for 
him thereafter to say that he was not aware of the nature and par
ticulars of the charge. R. v. McLeod, 39 N.8.R. 108, 12 Can. Cr. Cas. 73. 
If the accused has been legally arrested without warrant and is brought 
before the magistrate and consents to summary trial, the magistrate 
may proceed on the written charge then made, although there is no 
sworn information. R. v. McLean, 5 Can. Cr. Cas. 67.

Provisions as to count of an indictment apply to a “ charge”]—
Sec. 854 is as follows : “A count shall not be deemed objectionable 

on the ground that it charges in the alternative several different mat
ters, acts or omissions which are stated in the alternative in the enact
ment describing any indictable offence or declaring the matters, acts 
or omissions charged to be an indictable offence, or on the ground that 
it is double or multifarious.”

Clause.16 of sec. 2 of the Code, as amended by sec. 2 in ch. 8 of 1907, 
gives the following definition: “ ' Indictment ‘ and ‘count’ respectively 
include information and presentment as well as indictment and also any 
plea, replication or other pleading, any formal charge under sec. 873a 
and any record." It has been held in Saskatchewan that the word 
" count ” of sec. 854 includes a charge reduced to writing and to which 
the party is called upon to plead, as provided by sub-sec. 3 of sec. 778 
of the Code, that see. 854 is applicable to proceedings under part XVI. 
The charge which is made out by the police magistrate, and to which 
the party is required to plead, is a pleading within the meaning of 
clause 16 of sec. 2. R. v. Mah 8am, 19 Can. Cr. Cas. 1, at 6 (8ask ).

Accused must be personally present]—The accused must be person
ally present ; it is not competent for a magistrate to proceed with a 
summary trial in the absence of the accused, although his counsel is 
present on his liehalf prepared to make option under Code sec. 778 as 
to mode of trial and although the latter produces a written authority 
in that behalf signed and sworn to by the absent, defendant. R. v. 
Romer, 23 Can. Cr. Cas. 235.

Proceedings under plea of not guilty]—There is no specific direction 
as to the taking of depositions by the magistrate on a summary trial of 
an indictable offence; R. v. Emery, [1917] 1 W.W.R. 337, 348 (Alta.) ; 
but the situation is the same in effect as to their authentication, be
cause sec. 797 directs the magistrate to transmit the conviction or cer
tificate of dismissal along with “ the depositions of witnesses,” etc., to 
the district officer to be kept among the records of the district crim
inal court. R. v. Emery, supra. Furthermore, by Code sec. 797 (2) 
the provisions of Code sec. 1124 are to apply to convictions or orders 
made under Part XVI (summary trials) and see. 1124 so incorporated 
makes special reference to the depositions taken before the magistrate 
being examined on certiorari for the purpose of validating an informal 
or irregular conviction. The depositions on a summary trial are by 
necessary intendment a part of the record. R. v. Emery [1917] 1 W.W.R.
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337, 349. If the trial be under Code see. 777 (extended jurisdiction 
where defendant electa) the depositions may be needed on a case reserved 
or stated, Code sec. 1017. The omission to take down the depositions 
or notes of evidence is fatal to a conviction, and where no depositions 
are returned to a certiorari and there was a plea of not guilty, the 
conviction will be quashed in certiorari proceedings; R. v. Perron (1915) 
26 Can. Cr. Cas. 442; and see K. v. Harris (1911) 18 Can. Cr. Cas. 
392; Re Lacroix (1907) 12 Can. Cr. Cas. 297; R. v. Jung Lee (1913) 
22 Can. Cr. Caa. 63, 5 O.W.N. 80.

Adjournment of summary trial]—An adjournment of a summary 
trial must be, to a day, certain and fixed, and must he stated in the 
presence of the parties or their solicitors. R. v. Wilson (1914) 9 W.W.R. 
100. 23 Can. Cr. Cas. 256, 29 W.L.R. 515 (Alta.). A conviction was 
quashed where the adjournment was made sine die on a reservation of 
judgment by the magistrate, although the accused, who was held in 
custody, was brought up within a few days for sentence. R. v. Wilson 
(1914) 7 W.W.R. 160, 23 Can. Cr. Caa. 256, 29 W.L.R. 615 (Alta.).

Right of magistrate to take a view on summary trial doubtful)— 
The right of the magistrate to take a view of the locus in quo, except 
probably by consent, has been denied in respect of a summary trial 
under Part XVI of the Code. R. ▼. Crawford, (1918) 3 W.W.R. 731, 
18 R.C.B. 20, 21 Can. Cr. Cas. 70, 22 W.L.R. 969, citing B. v. Petrie 
(1890) 20 Ont. B. 317.

Remedial powers apply as upon indict ment]—The same remedial 
powers given to the courts on a trial by indictment may be exercised 
by a magistrate's trying the same class of offence under the summary 
trials procedure. R. v. Crawford (1912) 2 W.W.R. 952; and see Cr.

797. 1 i
Where there is an alternative mode of trial under Part XV or Part 

XVI under special Act]—Where a prosecution l>efore a police magis
trate for an offence under the Secret Commissions Act, 8-9 Edw. VII 
(Can.), ch. 33, is brought as for an indictable offence and is tried on 
the defendant's election under Part XVI, there is no right of appeal by 
tho prosecutor from the dismissal of the charge, as there would have 
been had the proceedings been taken without consent under Part XV. 
Re Buchanan, 22 Can. Cr. Cas. 200, 26 W.L.R. 447. But as to appeal 
by case reserved, sec secs. 1013 and 1014 (3).

Proceedings when accused Is a minor. Ai of lee ta parents or 
guardian.

779. Whenever the person charged appears to he of, or about, 
or under the age of sixteen years, and is not represented by 
counsel present at the time, the magistrate shall not proceed 
under the last preceding section without first asking the person 
charged what his age is.
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2. If such person then states his age as being sixteen years 
or less, the magistrate shall defer any further action, and shall 
at once cause notice to be given to the parent or parents of such 
person, living in the province, if any, or if he has no such parents, 
or if his parents are unknown, then to the guardian or house
holder, if any, with whom he ordinarily resides, of such person 
having been so charged, and of the time and place when such 
person will be called on to make his election as to whether he 
will be tried by the said magistrate.

3. Such notice shall allow reasonable time for the said parents, 
guardian or householder to be present and advise the said [arson 
charged before he is called on to so elect.

4. At the time fixed by such notice, or if it appears to the 
satisfaction of the magistrale that there is no person for whom 
notice is provided as aforesaid, or that all reasonable means to 
give such notice have been taken without success, then, at the 
earliest convenient time, the magistrate shall proceed as in the 
last preceding section provided.

6. If any person notified as aforesaid is present at the time 
so fixed, the magistrate shall afford him an opportunity to advise 
the person charged before he is called upon to elect.

6. The notice provided for by this section may he given by 
registered letter, if the person to he notified does not reside in 
the city, town or municipality where the proceedings are had.

Origin]—4 Edw. VII, Can., (’ll 8, sec. 1.
Juvenile courte1]—Where juvenile courts have been established under 

the Juvenile Delinquents Act, Can., 1908, eh. 40, as amended by 1912, 
eh. .10, and 1914, eh. 19, its provisions will control as to trials of chil
dren under sixteen years of age. And nee Code sees. 772 and 802 us 
to theft charges where there is no Juvenile Court.

Theft not over 116.—Attempt.—Penally nnder (o) or (h) of a. 771.
780. In the case of an offence charged under paragraph («) 

or (6) of sec. 773, the magistrate, after hearing the whole case 
for the prosecution and for the defence, shall, if he finds the 
charge proved, convict the person charged and commit him to 
the common gaol or other place of confinement, there to be 
imprisoned, with or without hard labour, for any term not 
exceeding six months.
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0ri.V«i»]—Compere eec. 787, Code of 18»2; B.8.C. 1886, cli 176,
me. 10.

A’onap plication to trials with consent before a police magistrate 
acting under sec. 777]—This section does not apply to cases tried under 
sec. 777. Sec. 777 (3).

flight to make full answer and defence]—Sec. 786.
If the magistrate “ finds the charge proved ”]—Code sec. 780 limits 

the imprisonment on a plea of guilty as well as where a conviction has 
followed on a plea of not guilty. R. ▼. Alexander, (191.*$) 6 W.W.R. 
17, 6 Alta. L.R. 227, 21 Can. Cr. Cas. 473, 25 W.L.R. 290.

Adding costs to punishment oiherunse authorised]—A magistrate act
ing under Part XVI may add to such sentence as may otherwise be 
passed an order for payment of costs and expenses " incurred in and 
alunit the prosecution.” Code sec. 1044. Payment of such costs may 
lie ordered out of money tielonging to the accused taken from him on 
his apprehension ; Code sec. 1044 ; but otherwise payment of the costs 
is to lie enforced, in like manner as in a civil action, at the instance 
of any person liable to pay or who has paid the same. A direction as 
to punishment is divisible so that that part of the sentence on a sum
mary trial which is absolute may stand although there is an illegal 
order for commitment in default of paying same. R. v. Miller, 25 
W.L.R. 296 (Alta.). Sections 735 and 736 do not apply as their 
operation is excluded by sec. 798.

destitution of property]—See Code sees. 795 and 1050.
Fine in lieu of or in addition to other punishment]—Sec sec. 1035.
Female reformatory sentences in Ontario]—See the Prisons Act, 

R.N.C. 1906, ch. 148, sec. 57, as amended 3-4 Geo. V, ch. 39, see. 3.

renaît) on summary trial under h. 771.—Enforcing eon v let Ion.

781. In any case summarily tried under paragraphs (r), 
(tf), (r), (/), or (g) of see. 773, if the magistrate finds the 
charge proved, lie may eonviet the person charged and commit 
him to the common gaol or other place of confinement, there to 
be imprisoned, with or without hard labour, for any term not 
exceeding six months, or inav condemn him to pay a fine not 
exceeding, with the costs in the case, two hundred dollars, or to 
lioth fine and imprisonment not exceeding the said sum and 
term.

2. Such fine may be levied by warrant of distress under the 
hand and seal of the magistrate, or the person convicted may be 
condemned, in addition to any other imprisonment on the same 
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convietion, to he committed to the common gaol or otlier place 
of confinement for a further term not exceeding six months, 
unless such fine is sooner paid.

Origin!—3-4 Oeo. V, Can., ch. 13, roe. 27; roe. 788, Code of 1892; 
R.8.C. 188», ch. 176, roc. 11.

Case “summarily fried "1—This section is not applicable to sem
inary convictions under Part XV (secs. 705 to 770 of the Code). R. v. 
Frizell, 22 Can. Cr. Cas. 214, 15 D.L.B. 674, 5 OWN. 801, 25 O.W.R. 
4197.

Non-afiplication to trials toil* consent before a police magistrate 
acting under tec. 777)—This section docs not apply to rases tried under 
sec. 777. Sec. 777 (S).

Conviction with fine added]—Code sec. 799 refers to forms 55-67 
which are silent as to costs but that section enables the magistrate in 
case of a fine to add the requisite words.

Further term unless fine paid]—By sub-sec. (2) it is provided that 
the person convicted may be committed to the common gaol or other 
place of confinement for a further term not exceeding six months unless 
such fine is sooner paid. Sec. 1057 gives power to impose hard labour, 
and, where a fine is imposed, it may tie ordered that the alternative of 
imprisonment in default of its payment shall be with hard Inborn. 
R. v. Nelson (1914) 22 Can. Cr. Cas. 301.

Inclnsitm of costs and expenses]—See sec. 1044.
Costs]—Costs ordered under Cr. Code, see. 781, on a conviction made 

under the summary trials clauses are to be awarded to the prosecutor 
and not to the clerk of the police court where he is not the prosecutor. 
R. v. Miller, 25 Can. Cr. Cas. 151, 25 W.L.R. 296.

Limitation as to costs]—Where the extended jurisdiction of Code 
sec. 777 is exercised, the punishment may be the same as in Ontario 
might have been imposed by the general sessions for the like offence. 
Sec. 778. But if the jurisdiction is being exercised under sec. 773, the 
punishment is limited by the provisions of sees, 780 and 781 read along 
with sec. 1044 dealing with the subject of costs generally. It is for the 
magistrate to fix the costs at a reasonable sum; there is ao tariff. R. v. 
Emery, [1917] 1 W.W.R. 337, 351, 10 Alta. L.R. 139, 27 Can. Cr. Cas 
116 (Alta.). But the power to order costs, under see. 1044, is neces 
sarily subject as to the offences of unlawful wounding, etc., under sub- 
secs. (e) to (g) inclusive of Code sec. 773 to the restriction imposed 
liy Code soc. 781 that the line shall not exceed “ with the costs in the 
case " #200.

Further term for nonpayment of fine]—It lias liecn said that the 
use of the words “ in addition to ” and “ a further term " in Code sec. 
781 (2), which apply inter alia, to convictions on summary trial for 
keeping a disorderly house, was probably intended to make it clear that 
even where imprisonment in the first instance, as well as a fine, is
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imposed, then further imprisonment in default of payment may also 
be imposed; but that it was not intended to provide that there must 
be imprisonment in the first instance (however short the term) before 
imprisonment in default of payment of the fine can be given. R. v. 
Davidson, [1817] 2 W.W.R. 160, 164. As was said by Btuart, J., in 
that case: “ There does not seem to be anything in sec. 781 (2) which 
makes it necessary to impose imprisonment in the first instance, as well 
as a fine, before imprisonment in default of payment of the fine can 
be imposed.”

Reducing excessive fine]—Sec. 1013 does not apply to give a right of 
appeal by reserved case if the magistrate acts under sec. 773, such 
appeals being limited to trials under sec. 777. It is therefore not com
petent for the Court of Appeal to entertain a motion under sec. 1016 
to reduce an excessive fine under sec. 773 to the legal limit. R. v. 
Booth, (1914) 31 OX.R. 539, 23 Can. Cr. Cas. 224. The remedy is by 
oertiorari. Code secs. 797 (2), 1124; R. v. Booth, supra.

Fine “ not exceeding, with the costs in the case, $200 ”]—If the con 
viction read that the accused should forfeit and pay $200 to be paid 
and applied according to law, the court may assume that the costs are 
included in the $200 and uphold the conviction; R. v. Stark (1911) 19 
Can. Cr. Cas. 67, 18 W.L.B. 419 (Man ). But if the $200 were desig 
nated a " fine,” this would contravene sec. 7K1 unless the conviction 
showed on its face that there were no costs. R. v. Cyr, 12 P.B. 24 
(Ont.). But see as to amendment sees. 1124, 797 (2).

Hard labour]—Hard labour may be imposed whether the punishment 
is imprisonment with or without a fine. R. v. Morton (1913) 7 W.W.R. 
95, 23 Can. Cr. Cas. 172.

Sentence of females to Reformatory in Ontario]—See the Prisons 
Act, R.S.C., ch. 148, sec. 57, as amended, 3-4 Geo. V, ch. 39, see. 3, 
and Code sec. 1057.

What defects curable]— See secs. 797 (2), 1124, 1130; R. v. Miller, 
25 Can. Cr. Cas. 151, 25 W.L.B. 296; B. v. James, (1915) 9 W.W.R. 
235, 9 Alta. L.B. 66, 25 Can. Cr. Cas. 23.

Theft, false pretenses and receiving stolen property exceeding ten 
dollars.

782. When any j>erson is charged before a magistrate with 
theft or with having obtained property by false pretenses, or 
with having unlawfully received stolen property, and the value 
of the property stolen, obtained or received exceeds ten dollars, 
and the evidence in support of the prosecution is, in the opinion 
of the magistrate, sufficient to put the person on his trial for 
the offence charged, such magistrate, if the case appears to him 
to be one which may properly be dispoeed of in a summary 
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way, shall reduce the charge to writing, and shall read it to 
the said person, and, unless such person is one who, under sec. 
T<5, can be tried summarily without his consent, shall then put 
to him the question mentioned in sec. 778, and shall explain to 
him that he is not obliged to plead or answer before such magis
trate, and that if he does not plead or answer before him, he 
will be committed for trial in the usual course.

Origin]—63-64 Viet., Can., ch. 46, sec. 3; sec. 789, Code of 1892.
Application of tecs. 782, 7831—In cities of over 28,000 the city 

police or stipendiary magistrate has an added power of trial without 
consent under sub-sec. (5) of sec. 777, for these offences, where the 
value does not exceed $10. Other magistrates under sec. 773, sub-sec. 
(a) may try such cases subject to Code secs. 774, 775, 776 and 778, 
the consent of the accused lieing essential unless one of these sections 
excludes it under special circumstances as to locality or class of 
offence. If the value is over $10 iu a theft case, sec. 773 does not 
apply, but a magistrate authorised under sub-secs. (1) to (4) of sec. 
777 could try the charge on defendant's consent given in pursuance of 
sec. 778. It has been held that sees. 782 and 783 do not restrict the 
right of a police magistrate to deal with the case under see. 777, sub- 
secs. (1) to (4). K. v. Macdonald, 16 Can. Cr. Cas. 121, 21 O.L.B. 38; 
R. v. McLeod, .19 XB.R. 1US, 12 Can. Cr. Cas. 73; R. v. Bowers, 34 
N.8.R. 550, 6 Can. Cr. Cas. 264. The magistrate acting under sec. 777 
has not to enter upon a preliminary investigation to decide whether or 
not the case is one which can lie disused of in a summary way ; R. v. 
McLeod, 39 N.8.R. 108; R. v. Macdonald, 21 O.L.R. 38; but if the 
magistrate has no authority under sec. 777, such an investigation is 
essential. R. v. Williams, 11 B.C.R. 351, 10 Can. Cr. Cas. 330.

Exception from absolute jurisdiction in certain provinces]—See sec. 
776.

Seafaring persons in seaport towns]—Sec. 775, referred to in sec. 
782, confers absolute jurisdiction in the cities of Montreal and Quebec 
and other seaport towns and cities to summarily try without consent 
transient seafaring persons charged with the offences specified in fee. 
773, or cases in which the sailor is both a complainant and a nec« unary 
witness.

Consent and trial.

783. If the person charged as mentioned in the last preced
ing section consents to be tried by the magistrate, the magistrate 
shall then ask him whether he is guilty or not guilty of the 
charge, and if such person says that he is guilty, the magistrate 
shall then cause a plea of guilty to be entered upon the pro- 
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deeding*, end eentenve him to the name punishment as he would 
have been liable to if he had been convicted upon indictment in 
the ordinary way ; and if he saya that he is not guilty, he shall 
be remanded to gaol to await his trial in the usual course.

Origin]—7-8 Edw. VII, Can., ch. 18, sec, 11; 63-64 Vic*., Can., ch. 
46, sec. 3; Code of 1892, sec. 790.

Triai on plea of guilty only by magistrate under sec. 773 for theft 
over *191—Sees. 782 and 763 only enable the magistrate not authorised 
under sec. 777, but who otherwise oould try the charge if the amount 
were not over *10, to try the case where the defendant pleads guilty. 
See B. v. McLeod, 39 N.H.R. 108, 12 Can. Cr. Cas. 73, and note to see 
782.

Restitution of property]—See Code secs. 795 and 1050.
Sentence of female to Reformatory in Ontario]—In Ontario when 

ever any female is convicted under sec. 239 for vagrancy or is con
victed under Part XVI of the Code, of an offence triable under that 
Part, she may he sentenced to the Reformatory for an indefinite term 
less than two years, and if any term exceeding six months is indicted, 
no fine shall be imposed in addition. K.8.C. 1906, ch. 148, sec. 57, as 
amended, 3-4 Geo. V, 1913, ch. 39, eec. 3.

Magistrate may deride not to proreed summarily.

784. If, ill any proceeding under this 1‘art, it appears to the 
magistrate that the offence is one which, owing to a previous 
conviction of llte person charged, or from any other circumstance, 
ought to be made the subject of prosecution by indictment rather 
than to be disposed of summarily, such magistrate may, before 
the accused person has made hie defence, decide not to adjudicate 
summarily upon the case; but a previous conviction shall not 
prevent the magistrate from trying the offender summarily, if 
he thinks fit so to do.

Origin]—Sec. 791, Code of 1892; K.8.C. 1886, ch. 176, sec. 14.
When magistrate may decide to send case to higher eourt]—Under 

certain circumstances the magistrate may, before the accused person has 
made his defence, decide not to adjudicate summarily upon the case. 
Code sec. 784. The right under this section can I» exercised only in 
the terms of same. B. v. Hicks (1912) 2 W.W.B. 1100 (Alta.), it is 
not competent for a magistrate who is holding a summary trial after 
hearing all of the evidence on both aides to decide to commit for trial 
instead of disposing of the case himself. After the accused has made 
his defence, the magistrate is the only tribunal clothed with power to
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try the charge and he must dispose of it. B. ?. Miche (1912) 2 W.W.R. 
1100, 22 W.L.B. 286, 20 Can. Cr. Cas. 192 (Alta.).

So also where a person accused of perjury- hsd, with hie own consent, 
been summarily tried before a police magistrate under see. 777, pleading 
” not guilty,” and the magistrate, upon hearing the evidence, adjudicated 
summarily and dismissed the charge; it was held that the magistrate was 
right in refusing thereafter to bind the prosecutor over to prefer and 
prosecute an indictment against the defendant, as provided for in sec. 
688, for the magistrate has, under set*. 784, to determine, before the 
defence has been made, whether he will try the case summarily or not. 
Ee Bex v. Burns, 1 O.L.B. 341, 4 Can. Cr. Cas. 330.

Electing trial by county judge)—If the magistrate or justices decide 
under sec. 784 not to proceed with the summary trial, and commit tlie 
accused for trial, the accused may afterwards with hia own consent l»e 
tried under the provisions of Part XVIII. Code sec. 832.

Election of trial by jury to be slated on warrant of committal.
785. If, when hie consent is necessary, the person charged 

elects to be tried before a jury, the magistrate shall proceed to 
hold a preliminary inquiry as provided in Parte Xlll and XJV, 
and if the person charged is committed for trial, shall state 
in the warrant of committal the fact of such election having 
been made.

Origin]—Sec. 792, Code of 1892; R.8.C. 1886, ch. 176, sec. 15.

Full answer and defence.—Counsel allowed.
78f#. In every case of summary proceedings under this Part 

the person accused shall b<- allowed to make his full answer and 
defence, and to have all witnesses examined and cross-examined 
by counsel or solicitor.

Origin]—Sec. 793, Code of 1892; B.S.C. 1886, eh. 176, sec. 16.
* Full answer and defence *•]—This phrase appears also in Code secs. 

715, 786, and 942, dealing respectively with summary conviction mat
ter», summary trials and trials o* indictment.

The French version of the Code translates the words " a full answer 
and defence ” by the words equivalent to " a full and entire defence."

The word " answer " as used in sec. 786 has no special reference to 
the question to be put by the magistrate to the accused in certain cases 
on taking an election for or against summary trial, but applies alike to 
summary trial caaes in which there is no right of election by the 
accused. R. v. Borner, 23 Can. Cr. Cas. 235.

The principle of English law is, that an accused ]>erson is presumed 
to be innocent until proved to be guilty, und, although there are cases
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where the prosecution may, by proving certain facta, raiae a preaumption 
of guilt which the accused tnuat rebut, yet, generally epeaking, tiie 
burden of proof liea on the prosecution, and any doubt aa to the sufficiency 
of proof muat be decided in favour of the accused. The right now 
enjoyed by the accused of giving evidence himself (Can. Evidence Act, 
aee Appendix) has not shifted the burden of proof.

If by inadvertence a magistrate erroneously assumes that there is 
no evidence to I» adduced in answer, and sentences a prisoner before 
hearing the defence, this may be corrected by forthwith withdrawing 
the sentence and offering to hear testimony; so where the offer was 
made but was declined by defendant's counsel on the excuse that it was 
too late as the conviction had been pronounced, the conviction was 
affirmed on certiorari. R. v. Cyr, 11917) :t W W.K. 849, affirming [1917] 
2 W.W.B. 1185, 29 Can. Cr. Cas. 77 (Alta.).

Open court.

787. Every enurt held by a magistrate for the pur|H>aee of 
this Part shall be an o]>en public court.

Origin)—Sec. 794, Code of 1892.
K/clution of public from trial)- See sec. 645 as to specilc offences 

there mentioned, sec. 644 as to juveniles.

1‘rorurlng attendance of witnesses.

788 The magistrate Is-fore whom any person is charged 
under the provisions of thin Part may, by summons or, by writ
ing under his hand, require the attendance of any jierson as a 
witness upon the hearing of the case, at a time and place to be 
named in such summons, and such magistrate may bind, by 
recognizance, all persons whom he considers necessary to be ex
amined, touching the matter of such charge, to attend at the 
time and place appointed by him and then and there to give 
evidence upon the hearing of such charge.

2. If any person so summoned, or required or bound as afore
said, neglects or refuses to attend in pursuance of such summons 
or recognizance, and if proof is made of such person having 
been duly summoned as hereinafter mentioned, or bound by- 
recognizance as aforesaid, the magistrate before whom such per
son should have attended may issue a warrant to compel his 
appearance as a witness.

Origin)—Sec. 795, Code of 1892; R.S.C. 1886, ch. 176, see. 18.
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Payment by county of magistrate's travelling expenses in Ontario]— 
Where the justice or police magistrate without salary, tor the conveni 
ence of witnesses and others attends at a distance from his residence to 
hear the evidence on a criminal charge, he shall be entitled to a mileage 
allowance of 15 cents a mile one way for the distance necessarily tra- 
veiled, to be paid by the county, or, in the case of a district, by the 
province. B.8.O. 1914, ch. 87, see. 35.

Service of summon*.
789. Every summons issued under the provisions of this 

Part may be served by delivering a copy of the summons to the 
person summoned, or by delivering a copy of the summons to 
some inmate of such person’s usual place of abode apparently 
over sixteen years of age.

2. Every person required by any writing under the hand of 
the magistrate to attend and give evidence as aforesaid shall lie 
deemed to have been duly summoned.

Origin]—8ec. 790, Code of 1892; R.S.C. 1880, ch. 170, sec. 19.
Summons to witness]—8ub sec. (2) validates an informal summons 

not under seal.

IMsmlssal of charge.
790. Whenever the magistrate finds the offence not proved, 

he shall dismiss the charge, and make out and deliver to the 
person charged a certificate under his hand stating the fact of 
such dismissal.

Origin]—Sec. 797, Code of 1892; B.8.C. 1880, ch. 170, sec. 20.
Finds the offence not proved]—Only after a hearing on the merits 

is there jurisdiction to grant the certificate. B. v. Mann [1919] 1 
W.W.B. 917 (Sask.).

Illegal remand “until oalled on ”]—After hearing l>oth sides, the 
magistrate is not to adjourn the trial and remand the accused “ until 
called on,” where the evidence does not satisfy the magistrate either 
of the guilt or innocence of the accused ; the prisoner is in such case 
entitled to the tienefit of the doubt and to an acquittal, and prohibition 
will tie granted to restrain the magistrate from proceeding to hear 
further evidence alleged to have been discovered by the crown, and in 
respect whereof the accused was again summoned to receive judgment 
upon the original charge. R. v. White (1915) 24 Can: Cr. Cas. 277, 34 
O.L.R. 370.

A magistrate holding a summary trial has power under Code sec. 
1081, to suspend sentence in certain cases, but sentence cannot be sus
pended until there has been an adjudication of guilt. Ibid.
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Effect of MHitrlln on summary trial.
701. Every conviction under this Part shall have the atme 

effect as a conviction upon indictment for the same offence.
Origin]— Sec. 798, Code of 1892; BBC. 1886, ch. 176, sec. 20.
Inclusion of costs and expenses]—See sec. 1U44.
Power to amend]—A conviction made under Part XVI of the Code, 

is not in the same position as a conviction made liy the sessions, and 
may lie amended to accord with the sentence pronounced before the 
return to a certiorari. K. v. (Iraf, 19 O.L.B. 238, 15 Can. Cr. Cas. 193 ; 
and see secs. 797 (2), 1124.

Where the sentence is in excess of the magistrate’s jurisdiction, 
sec. 1124 provides that this shall not affect the conviction but 
only the punishment, and places on the court the duty of imposing 
a sentence which is authorised. Rex v. Crawford (1912) 2 W.W.R. 
952, 20 Can. Cr. Cas. 49. 5 A.L.B. 204, 6 D.L.B. 380; B. v. Boardman 
(1914) 23 Can. Cr. Cas. 191, 6 W.W.R. 1304, 29 W.L.B. 176.

No conviction, sentence or proceeding under Part XVI shall l»e 
quashed for want of form ; and no warrant of commitment upon a con
viction under the said Part shall be held void by reason of any defect 
therein, if it is therein alleged that the offender has I teen convicted, ami 
there is a good ami valid conviction to sustain the same. Code sec.
I1M; * x McLssd, » N ■ it M, IS Om Oi Oh : I

The warrant of commitment following a summary trial is for the 
information of the gaoler and of a court hearing a habeas corpus appli
cation; and a reference therein to the section of the Code under 
which the charge was laid will lie regarded in aid of the description 
of the offence. R. v. (Ml, 14 Can. O. Cas. 294, 18 O.L.B. 234.

Section 791 does not prevent certiorari and habeas corpus applica 
turns tn respect of summary trial convictions]—Notwithstanding sec. 791 
a conviction and commitment upon a summary trial for an indictable 
offence may lie reviewed on habeas corpus. The prisoner will lie dis 
charged if the conviction on a plea of guilty is upon a charge which 
does not disclose a criminal offence. R. v. St. Clair, 27 A.R. 308, 3 Can. 
Cr. Cas. 551 ; R. v. Lenehinski, (1908) 17 Can. Cr. Cas. 199. The 
decision in R. v. Marquis, 8 Can. Cr. Cas. 346 (Que.) denying the right 
of certiorari in summary trials for indictable offences was disapproved 
in R. v. Lenehinski.

In The Queen v. Racine, 9 Que. Q B. 134, 3 Can. Crim. Cas. 446, 
(Que.) there was an attempt to bring a conviction under the Summary 
Trials Part of the Code before the court or a judge by way of appeal on 
both facts and law.

That right of appeal is confined entirely to summary convictions 
by justices of the peace under the part relating to summary convictions, 
and it was not extended to convictions under the Summary Trials Part, 
except in certain cases specially provided for in sec. 797. In giving 
judgment in The Queen v. Racine, Wurtele, J„ refers to the then existing
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section of the Code of 1892, which rorreeponde with eee. 701 of the 
present Code, but, as is pointed out in R. v. Leechinski, 17 Can. Cr. 
Cas. 199 (Sank.), he only doee so incidentally ; he docs not decide 
whether or not there could bo a review by way of certiorari.

He refers to it for the |wrpoee of accentuating hie conclusion that 
the appeal which ie provided for under the Hu ternary Convictions Vast 
of the Code did not apply to convictions under the Summery Trials Part 
of the Code. R. v. Lcsehinaki, 17 Caa. Cr. Caa. 199, 9 W.L.B. «02 
(Sank.).

A recent Ontario décision favours the view that if the trial wen1 
under sec. 777 and a reserved case could therefore have been had to test 
the question of jurisdiction, certiorari proceedings will not lie, even on 
that ground. R. v. Sinclair, 38 O.L.R. 149, 11 O.W.N. VII, 28 Can. Cr. 
Cm. 380. The decision in R. v. Racine, supra is cited in the Sinclair 
ease as one in which the same conclusion was reached. It ia submitted, 
however, that the Quelicc derision in B. v. Morgan (Morgan v. Male 
part), 25 Can. Cr. Cas. 192, 20 Rev. Leg. 277 (Que.), is to lie preferred 
to that of R. v. Sinclair; 38 O.L.R. 149, and that R. v. Racine (Que.) 
is correctly explained in the Ijcerhineki case, supra ISMk.). In R. v. 
Morgaa, 25 Can. Ci. Cm. 192 (Que.), it was definitely affirmed that 
the right of appeal by reserved case on a summary trial under sec. 777 
doee not liar the remedy of halieas corpus on a question of jurisdiction 
of the magistrate, the summary trial court not being a court of record 
even where the presiding magistrate is a judge of a court of record. 
Where the question is not one of jurisdiction as to which certiorari or 
halieas corpus are uniformly considered appropriate remedies; R. v. 
Rissette, (19171 3 W.W.R. 801 (Alta.) ; It may well Is- that the court’s 
discretion to grant or refuse a certiorari may tie exercised by refusing 
certiorari if a remedy of equal efficiency is available by any method of 
appeal. Bee R. v. Therrien, 25 Can. Cr. Cm. 275, 17 Que. P.R. 285 
(Que.); R. v. Aniyot, 11 Can. Cr. Cas. 232, 15 Que. K.B. 22; R. v. 
McLatchy, 44 N.R.R. 402. 2* Can. Cr. Cne. 277; R. v. Kuerst, (1913) 
22 Can. Cr. Cm. 183, 2d W.L.R. 445 (Y.T.). On habeas corpus if it lie 
found that the necessary formalities had not la*en complied with to give 
the magistrate jurisdiction, the court instead of discharging the accused, 
may remand him under sec. 1120 to lie brought again iieforc the 
magistrate to make his election. R. v. Filers!, supra.

Certificate of dismissal or conviction.
792 Even person who obtains a certificate of dismissal or 

is convicted under the provisions of this l'arl, shall lie released 
from all further or other criminal proceedings for the same 
cause.

OriginJ—Hec. 799, Code of 1892; R.B.C. 1886, ch. 176, sec. 23; 32-33 
Viet.. Van., ch. 20, see. 45.

After a hearing on the mérita]—The certificate is to lie granted only
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if the justices * find the offence not proved," thus implying a hearing 
on the merits. R v. Mann [1919] 1 W.W.R. 917 (Sash.)

Certificate a# bar to further criminal proceedings]—Compare with 
* fit and 734 in Part XV.

In Raxter v. Cordon Ironsides & Fares Co., 13 O.L.R. 598, it was 
held that in an action for malicious prosecution, although the prosecu
tion may have in fact been terminated prima facie in favour of the 
plaintiff, it is competent to show that it did not in fact terminate in his 
favour, and that the termination of it was the result of a compromise 
or agreement to withdraw the prosecution. The production of the record 
of the dismissal of the complaint would lie prima facie evidence only. 
Cockbum v. Kettle, (1913) 28 O.L.R. 417.

Under sec. 773, two justices of the peace have power to try an 
accused person of attempting to steal property of any value, no matter 
how large, if the charge is only for the attempt. R. v. Pope (1914) 5 
W U K. 1070 at 1076. 7 Alta. L.R. 169, 22 Can | M U LI
659 (Alt*.). So if a conviction is made for the attempt, it seems that 
the accused cannot afterwards he charged with the completed offence, 
although the justices would have had no jurisdiction to convict of the 

ffenee. R. v. Pope (1914) 5 W.W.R. 1070. 1076 (Stuart 
If the accused had been convicted at a jury court of an attempt, he 
could not afterwards lie charged with the completed offence. Cr. Code 
see. 950.

Result of hearing to be tiled la court of aessloas.
793. The magistrate adjudicating under the provisions of 

this Part shall transmit the conviction, or a duplicate of the 
certificate of dismissal, with the written charge, the depositions 
of witnesses for the prosecution and for the defence, ami the 
statement of the accused, to the clerk of the peace or other proper 
officer for tlie district, city, county or place wherein the offence 
was committed, there to be kept by the proper officer among the 
records of the general or quarter sessions of the peace or of any 
court dC harging the functions of a court of general or quarter 
sessions of the peace.

Origin]—1 Kdw. VII, Can., eh. 42, see. 2; 63-04 Viet., Can., eh. 46, 
see. 3; Code of 1892, see. 801.

Returning amended conviction to correct error]—It is the duty of 
the magistrates if thrv discovered that an irregular conviction—a con
viction impropeily G.uwn—had been returned, to return and file a 
proper one in the place of it, and they are at liberty to do this at any 
time as long ns the first conviction had not been attacked: Sellwood v. 
Mount, 9 C. k P. 75. The fact that the second conviction was filed only 
some few minutes liefore it was tendered in evidence cannot affect the 
question in any way. R. v. Taylor, 12 Can. Cr. Cas. 244 at 249. (Alta.).
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Kvldenee of conviction or dismissal.

794. A copy of such conviction, or of such certificate of dis
missal, certified by the proper oflicer of the court, or proved to 
be a true copy, thall be sufficient evidence to prove a conviction 
or dismissal for the offence mentioned therein in any legal 
proceedings.

Orvnol—See. R02, Code of 1892; B B C. 188(1, eh. 176, see. 26.
II or conviction on noisiory trial to be proved]—Where I he convie 

lion wss by two justices, hut only one hod signed the formal conviction, 
it is defective as evidence. K. r. Taylor, 12 Can. Cr. Cas. 244 (Alta.); 
and the defect is not cured by producing the memorandum of adjudira 
tion which both had signed liecause the memorandum is not proof of 
the conviction itself. Ibid. No provision is made in Part XVI for 
a memorandum of adjudication such as is contained in the summary 
convictions clauses, Pert XV, by Code sec. 727. Nothing less then the 
formal conviction or a duly certified or proved copy thereof is sufiirient ; 
II v Ilnur,Inn. i 4 K m ; II v Tiiylnr, IS CM. <’r. Cas. 244 ( Alla.) ; 
even where the trial on which it is to Ire proved is before the same 
magistrate as made the conviction. B. v. Legros, 17 O.L.B. 425, 14 
Can. Cr. Cas. 161.

Restitution of property.

795 The magistrate by whom any pernou has been convicted 
under the provisions of this Part may order restitution of the 
property stolen, or taken or obtained by false pretenses, in any 
case in which the court, before whom the person convicted would 
have been tried hut for the provisions of this Part, might by 
law order restitution.

Origin]—Bee. 805, Code of 1892; B.B.C. 1886, ch. 176, sec, 27.

Remand by Justice In magistrale.

796 Whenever any person is charged I adore any justice or 
justices, with any offence mentioned in sec. 773, and in the 
opinion of such justice or justices the case is proper to be dis- 
posed of summarily by a magistrate, as in this Part provided, 
tlie justice or justices I adore whom such person is so charged 
may, if he or they see fit, remand such person for trial before the 
nearest magistrat ' in like manner in all respects as a justice 
or justices are authorized to commit an accused person for trial 
at any court: Provided that no justice or justices, in any

1111



18 UH» I Ciiiminal Vvn* (Put XVI )

province, shall so remand any person for trial before anv magis
trate in any other province.

2. Anv person so remanded for trial before a magistrate in 
any city, may be examined and dealt with by the said magistrate 
or any other magistrate in the same city.

Origin]—See. 804, Code of 1862; B.B.C. 1886, ch. 176, tecs. 28, 
26, SO.

Proper to hr disfmsrtt of summarily by a magistrate]—The word 
" magistrate ” in here to tie interpreted by see. 771 nnd not by the 
Interpretation A et, R.R.C., eh. 1, an the context of Part XVI shows 
that the definition of the Interpretation Art, declaring that a juatiee of 
the peace ia a magistrate should not apply.

Where the trial was before two justices for an offence under sec. 
773, an exception taken to the proceedings because of the information 
having lieen taken before one only of the justices was held to tie 
answered by sec. 796, as the one justice would have jurisdiction to 
remand for hearing before the both constituting a statutory “ magis
trate" for the purposes of Part XVI. R. v. James (1918) 9 W.W.R. 
235, 239, 9 Aha. L.R. 66, 25 Can. Cr. Cas. 23, 32 W.L.B. 526.

Provision of Part XV as to appeals applies.—Tbaft under IIS.— 
keeping disorderly boise. Being Inmate of bawdy-lioeua.- 
Appeal If tried by two Jestleeiu— Application of see. 1124 to 
ronrletlons under Part XVI.

707. When any of the offences mentioned in paragraphs 
(a ) or (/) of *ev. ?«.*) in tried in any of the province* under this 
Part before two justices of the peace sitting together, an appeal 
shall lie from a conviction for the offence in the same manner 
as from summary convictions under Part XV, and all provisions 
of that Part relating to ap|ieals shall apply to every such appeal 

2. The provisions of sec. 1124 shall apply to convictions or 
orders made under the provisions of this Part.

Origin]—3-4 Geo. V, Can., ch. 13, aec. 2* ; 56-59 Viet., Can., ch. 40, 
•er. 1.

When any of the offences in 773 (a) or (/) is tried]—The offence 
tried is that set forth in the written charge or in the information used 
as a written charge. It should make no difference that the conviction 
was for the lesser offence of an attempt, and it is submitted that there 
would still lie the appeal from that verdict ; but see contra, R. v. Lyons 
(No. 2), 16 Can. Cr. Caa. 352 (Que.).
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Appeal from two jus tun* on theft charge* under $10 or disorderly 
house charge] - Although Code sec. 771 interpret it the word " magie 
Irate” in Part XVI an including in certain provinces, “ two justices," 
if dues not follow that the words " two justices” in see. 797 (relating 
to appeals from certain summary trials lief ore two justices) shall Is* 
interpreted as including a | silice magistrate having the power of two 
J—H— K V. iMHhK (ISSf) M . it x Inn (ISIS)
I» \S w K b95, 9 Alta I H m, m ' U X
Merker and Daniels, .37 O.L.B. 582, 27 Can. Cr. Cas. 113. The legisla 
live intention in the amendment of sec. 797 was to withdraw the right 
•f appeal for offences specified in sub-secs, (a) and (/) of sec. 773 
where the conviction had been made by a district judge or a |silice 
magistrate and to retain it only where the conviction had liecn made 
by two justices of the peace. K. v. Brown, supra; K. v. Berenstein, 
supra; and see R. v. Boliertsvn ( 1916) 22 B.C.K. 1.1, 2d (’an. Cr. Cas. 
2.td; R v. Dulme, (1914) 22 Can. Cr. Cas. 42b.

Cases under prior law ; K. v. MrU'nnan (No. 2), 10 Can. Cr. Can. 
14; K. v. Binoni, b Terr. L.B. 2.18.

Oral testimony is admissible to prove that the conviction ap|iealed 
against is erroneously dated, and that an ap|saal taken therefrom under 
w*c. 797 was not, in fact, loo late, as it would up|ieur to Is* lieeausc of the 
error. R. v. Martinuik (1914) d W.W.R. 405, 22 Can. Cr. Cas. 275 («ask.).

Bail pending appeal)—Code sec. 750 (e) provides for bail if given 
within the time limited for tiling a notice to appeal. Presumably after 
the expiration of that time bail might still lie granted on a habeas corpus 
by a superior court judge if he saw fit to grant it. R. v. Rands, 9 
W.W.R. 129, 131.

An irregularity in accepting cash liail instead of a recognizance 
where a recognisance is required, has lieen held not to lie fatal to the 
appeal where the course adopted was assented to by the prosecution. 
It..I.X Saanich, U I. It M, * 0* ('- 2 11 RjC.)

Submission to jurisdiction]—Where an ap|ieal is permitted under 
Code sec. 797, from a conviction for keeping a common bawdy-house 
and the accused takes the appeal to the district court, the latter court 
acquires jurisdiction over the |ieraon of the appellant and may proceed 
to a re-hearing " upon the merits,” notwithstanding defendant's objet- 
tion that the magistrate had no jurisdiction because the at rest was 
illegally made without a warrant. R. v. Miller, 25 Can. Cr. Cas. 151,
m u i. it - ",

Procedure on appeal]—Hce Cotie sec. 749 et seq.
Conviction removed by certiorari not to be held invalid for irregu

larity and may he amended as on appeal)—Code sec. 1124.

Part XV or provisions as to preliminary Inquiries not to apply.

798. Except as s|ieciallv provided for in the two last pre
ceding sections, neither the provisions of this Act relating to 
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preliminary inquiries More justices, nur «if l’art XV, shall 
apply to any proceedings umit-r this Part.

Origin]—Bh. WW, Code of 1S92; B.S.O. 1K86, ch. 176, sec. .14.
“ -fay proceedeng» " undrr Hart XVI]—A proceeding lu enforce a 

[huimIIv impooed by the magistrate, that is the imposition of imprison 
ment in defanlt of payment, is a " proceeding ’’ within the meaning of 
this section. K. v. Davidson (No. 1), [1917] 2 W.W.B. 160, 162, 11 
Alta. L.B. 9, 28 Can. Cr. Cae. 44.

Drpomfiens need not hr reed over before defense] - -Her. 798 of the 
Code relieves the magistrate holding a summary trial und' r Part XVI 
from the duty of reading the depositions to the witnesses before the 
accused enters on his defence. B. v. Klein, 15 B.C.B. 165, 16 Can. Cr. 
Cam 501.

Constables' tariff]—The constables' tariff under Part XV, see sec. 
770, was amended by the 1917 Can. Slat., rh. 14, nee. 5, so as to Include 
various items specially concerning summary trial proceedings under Part 
XVI, and sec. 798 must lie read subject to the later enactment.

Keren.

799. A conviction or certificate of dismissal under this Part 
may he in the form 55, 56, or 57 applicable to the case or to the 
like effect ; and whenever the nature of the cane requires it, such 
forms may tie altered by omitting the words stating the consent 
of the person to he tried fore the magistrate, and by adding 
the requisite words, stating the line imposed, if any, and the 
imprisonment, if any, to which tile jierson convicted is to be 
subjected, if the fine is not sooner paid.

Origin)—Sec. 807, Code of 1892.
Form of conviction]—Code form 55, following sec. 1152.
Form of conviction wpon a plea of guilty]—Code form 56, following 

sec. 1152.
Form of certificate of dumuoal] -Code form 57, following sec. 1152.
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PART XVII.

TRIAL OF .1 rVKNII.K OFFENMtRX FOR INOUTABI.F. OFFF.NCKS.

Ilfltnllli.il>.

Interpretation.

800 In thin Part, unless the context otherwise requires.— 
(a) * two or more justices,' or ‘ the justices,’ inclmles,

(i) in tile |irovinci‘s of Ontario and Manitoba, any
judge of tlie county court being a justice, |s>lice 
magistrate or stipendiary magistrate, or any 
two justices, acting within the limits of their 
res|icetive jurisdictions,

(ii) in the province of Quebec, any two or more jus
tices, the sheriff of any district, except Montreal 
and Quebec, the deputy sheriff of (Jaspe, and 
any recorder, judge of the sessions of the [ieace, 
police magistrate, district magistrate or stijieii- 
diary magistrate, acting within the limits of 
their respective jurisdictions,

(iii) in the provinces of Nova Scotia, New Brunswick,
Prince Kdward Island and British Columbia, 
any functionary or tribunal invested by the 
pnqier legislative authority with power to do 
acts usually required to lie done by two or more 
justices.

(iv) in the provinces of Saskatchewan and Allierta, a
judge of any district court, or any two justices, 
or any police magistrate or other functionary or 
tribunal having the [lower* of two justices and 
acting within the local limits of his or its 
jurisdiction ;

in:.
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(v) in the Northwest Territories, any stipendiary
magistrate, any two justice* witting together, 
and any funetionary or trihnnal having the 
[lower* of two justices, and

(vi) in the Yukon Territory, any judge of the Terri
torial Court, any two justice* witting together, 
and any functionary or tribunal having the 
power* of two juwtiiv* ;

(6) ‘the common gaol or other place of confinement ’ in
clude* any reformatory priwon provided for the recep
tion of juvenile offenders in the province in which 
the conviction referred to take* place, and to which, 
by the law of that province, the offender may I*1 lent.

Oriffin)—6-7 Kdw. VII, Can., f‘h. 4.1, see. 6; see. Hot*. Cuite of 1892; 
R.R.C. 1886, eh. 177, aer. 2.

.4 iflindÎM of Pori.
>ol to apply III rertaie uffeare* In B.C. or PJLL

801. The provisions of thi* Part shall not apply to any 
offence committed in the province of British Columbia or 1*rince 
Edward Island, punishable by imprisonment for two years and 
upward*; and in such province* it shall not be neeesaery to 
transmit any recognizance to the clerk of the |icacc or other 
proper officer.

Origin)—Her. 829, Ciale of 1892; R.8.C. 1*86, eh. 177, nee. .10.

Jurisdiction,

Theft by person not over sixteen.

802. Every person c harged with having committed, or hav
ing attempted to commit any offence which is theft, or punish
able as theft, and whose age, at the |s'rind of the commission or 
attempt! d isimmission of such offence, ihww not, in the opinion 
of the justice before whom he i« brought nr ap|s-ars, exceed the 
age of sixteen years, shall. U|mn conviction thereof in o|h-ii court, 
u[siii hi* own confession or upon priaif, before any two or more 
justices, be committed to tlie common gaol or other place of 
confinement within the jurisdiction of such justiivs, there to lie
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imprisoned, with or without herd labour, for any torn not 
exceeding three month», or, in the discretion of such justices, 
shall forfeit and pay such sum, not exceeding twenty dollars, as 
such justices adjudge.

Origin]—Sec. 810, Cede of 1892; B.S.C. 1886, eh. 177, sec. 3.
Theft]—The term " theft ” as ueeil in the Code has an enlarged 

statutory meaning more extensive than the common law term of 
"larceny"; ace aeca. 344-357.

•* Two or more juitreri ”]—See definition in eec. 800.
Place of imprwonmrnf]—See the exception in 803 applicable to 

Ontario.
Juvenile» to be tried without publicity]—See sec. 644, and where a 

juvenile court has lieen cataldiahed see eec. 10 of the Juvenile Delinquents 
Art, 1808.

Children’» Aid Sodctict in Ontario]—Notice of the charge is to tie 
given in Ontario to the Children’a Aid Society, if there Is1 one in the 
county, wherever an information is laid against a I toy under 12 or a 
girl under 13, and an opportunity is to tie given the Society for investi
gation. The Prisons Act, R.S.C. 1906, ch. 148,

No latprlsonmenl In reformatory In Ontario.

803. The provisions of this Part shall not authorize two or 
more justices to sentence offenders to imprisonment in a reform
atory in the province of Ontario.

OriginJ—Sec. 830, Code of 1892; R.S.C. 1886, ch. 177, sec. 30.

Not to prevent summary eon v let Ion.

804. Nothing in this Part shall prevent the summary con
viction of any person who may In' tried thereunder before one 
or more justices, for any offence for which lie is liable to be so 
convicted under any other Part of this Act or under any other
Art.

Origin]—Sec. 831, Code of 1892; R.S.C. 1886, ch. 177, eec. 8.
Shot off mete are theft or punishable «* theft and triable under Part 

XV]—Code sees. 374, 375, 376. 377, 491.
Under any other Art]—Her Ihe Juvenile Delinquents Act, 7-8 Kdw 

VII, ch. 40, as amended, 2 Oeo. V, ch. 39 and 4-5 Oen. V, ch. 39.
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Procedure.

Procuring appearance of accused.
805 Whenever any person, whose age is alleged nol to exceed 

sixteen years, is charged with any offence mentioned in sec. 802, 
on the oath of a credible witness, before any justice, such justice 
may issue his summons or warrant, to summon or to apprehend 
the person so charged, to appear before any two just ices, at a 
time and plaie to he named in such summons or warrant.

Origin] Her. 811, Code of 1892; R.8.C. 1*80, eh. 177, see. 4.
Offence which is theft or punishable os theft]—See.. 802.
Uorlf of sernee of summons]—Code see. 812.
Sot ice to parent nr paardian] —In Ontario the magistrate rosy give 

not ire of the charge to the parents or either of them or other person 
apparently interested in the welfare of the child ; The Prisons A et, 
It.H.C. 1906, eh. 148, see. «8; and must give notiee to the Children's 
Aid Society for the county if the information is against a I my under 
12 or a girl under 1*.

Remand of accused. Ball.
806 Any justice, if he thinks fit. may remand for further 

examination or for trial, or suffer to go at large, upon Ilia find
ing sufficient sureties, any such person charged liefore him with 
any offence aforesaid.

2. Every such surety shall lie laiunil by recognisance condi
tioned for the apjiearanee of such person before the same or 
some other justice or justices for further examination, or for 
trial liefore two or more justices as aforesaid, or for trial by 
indictment at the proper court of criminal jurisdiction, as the 
case may be.

it. Every such recognizance may lie enlarged, from time to 
time, hv any such justice or justices to such further time as he 
or they appoint ; and every such recognizance not so enlarged 
shall be discharged without fee or reward, when the person has 
ap|ieared according to the condition thereof.

Origin]—See, 812, Code of 1892; B.8.C. 1886, ch. 177, sees. 5, 6, 7.

Fleet Ion. Objection of a erased or parent or guardian.

807. The justices before whom any person is charged and 
proceeded against under the provisions of this Part, liefore such 

1118



■luvEMLK Urrsuwa l«w |

|ier*on is asked whether he has anv cause 1- show why he should 
not be convicted, shall address the person so charged in these 
words, or words to the like effect:—

* Wy shall have to hear what you wish to say in answer to 
the charge against you : hut if you wish to he tried by a jury, 
you must object now to our deciding upon it at once."

2. Ami if such person, or a parent or guardian of such |ktm>ii. 
then objects, no further proceeding» shall be had under the pro
visions of this Part; but the justices may deal with the case 
according to the provisions set out in Parts XIII and XIV, as 
if the accused were before them thereunder.

Origin]—See. *13, Code of 1*112; B.S.C. 1886, ch. 177, see. 8.
Kc-elcetian of tperdy trial after electing jury trial1—Code sees. *28, 

*30 (Part XVIII).

When arrused shall nol lie fried summarily.- Herllon to he staled 
In warrant.

808. If the justices arc of opinion, la-fore the person charged 
has made his defence, that the charge is, from any circumstance, 
a fit subject for prosecution by indictment, or if the person 
charged, upon being called upon to answer the charge, objects 
to the case I icing summarily disposed of under the provisions of 
this Part, the justices shall not deal with it summarily, but may 
proceed to hold a preliminary inquiry a* provided for in Parts 
XIII and XIV.

2. In case thi- accused has elected to lie tried hv a jury, the 
justices shall state in the warrant of commitment the fart of 
such election having been made.

Origin]—Code of 1*82, see. 814; K.8.C. 18*6, ch. 177, sec. 8.
Before aerated hat made hit defence]—A similar restriction is stated 

in sec. 784 as to summary trials under Part XVI.
Charge a fit tabject for proteevtion by indictment]—Compare see. 

784 (Part XVI).
Ke-eleetion of tperdy trial under Part XPIll]—Code secs. 828, 830. 

832.

Summons to witness.

809. Any justice may, hy summons or bv writing under his 
hand, require the attendance of any person as a witness upon 
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the hearing of any vane before two justice*, under the authority 
of this Part, at a time and place to be named in such summons.

Origin]—8ec. 815, Code of 1892; B.8.C. 1886, eh. 177, sec. 10.
Summoning witnesses]—Compare sec. 671.

Binding over witness.

810. Any such justice may require and hind by recognizance 
every person whom he considers necessary to be examined, touch
ing tiie matter of such charge, to attend at the time and place 
appointed by him and then and there to give evidence upon the 
hearing of such charge.

Origin]—Sec. 816, Code of 1882; R.S.C. 1886, ch. 177, sec. 11.

Warrant when witness disobeys summons.

811. If any person summoned or required or bound, as 
aforesaid, neglects or refuses to attend in pursuance of such 
summons or recognizance, and if proof is given of such person 
having been duly summoned, as hereinafter mentioned, or bound 
by recognizance, as aforesaid, either of the justices before whom 
any such person should have attended, may issue a warrant to 
compel his ap|**aranee as a witness.

Origin]—Sec. 817, Code of 1892; R.S.C. 1886, ch. 177, sec. 12.
Warrant for defaulting witness]—Compare secs. 673 and 674.

Sendee ef summons.

812. Every summons issued under the authority of this Part 
may be served by delivering a copy thereof to the person, or to 
some inmate, apparently over sixteen years of age, at such per
son’s usual place of abode, and every person so required by any 
writing under the hand or hands of any justice or justices to 
attend and give evidence ns aforesaid, shall be deemed to have 
been duly summoned.

Origin]—Sec. 818, Code of 1892; R.S.C. 1886, ch. 177, sec. 13.
" livery summons "]—See sec. 805 (summons to defendant) and sec. 

809 (summons to witness).
Service of summons]—Compare sec. 658.
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HlM'hergp of «reused. Su reties for good he ha? lour.

813. If the justices upon the hearing of the ease deem the 
offence not proved, or that it is not expedient to inflict any 
punishment, they shall dismiss the j>erson charged, and make 
out and deliver to him a certificate in the form 58, or to the 
like effect, under the hands of such justices, stating the fact of 
such dismissal : Provided that if the dismissal shall be on 
account only of it being deemed inexpedient to inflict any pun
ishment the accused shall be discharged only on his finding 
sureties for his good Itehaviour.

Origin]—Compare see. 819, Code of 1892 ; R.S.C. 1886, eli. 177, 
sec. 14.

Sureties for good behaviour]—Compare secs. 748, 1058, 1059.
Where punishment not expedient]—Compare secs. 1081, 1082.
Form of certificate of dismissal]—Code form 58, following see. 1152.

Form of conviction.

814. The justices before whom any person is summarily 
convicted of any offence in this Part previously mentioned, may 
cause the conviction to be drawn up in form 59, or in any other 
form to the same effect, and the conviction shall be good and 
effectual to all intents and purposes.

Origin]—Sec. 820, Code of 1892; R.S.C. 1886, ch. 177, seer. 16, 17.
Form of conviction]—Code form 59, following sec. 1152.
TThat defects cured]—No conviction under Part XVII shall be 

quashed for want of form or be removed by certiorari or otherwise into 
any court of record ; and no warrant of commitment under the said Part 
shall be held void by reason of any defect therein, if it is therein 
alleged that the person has been convicted and there is a good and valid 
conviction to sustain the same. Code sec. 1123.

Sentence to reformatory]—The court or person before whom any 
offender whose age at the time of his trial does not, in the opinion of 
the court, exceed sixteen years, is convicted, whether summarily or 
otherwise, of any offence punishable by imprisonment, may sentence 
such offender to imprisonment in any reformatory prison in the province 
in which such conviction takes place, subject to the provisions of any 
Act respecting imprisonment in such reformatory. R.S.C. 1906, ch. 148, 
sec. 29.

In no ease shall the sentence be less than two years' or more than 
five years' confinement in such reformatory prison. Ibid., sec. 29 (2).
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Such imprisonment shall be substituted, in such ease, for the imprison
ment in the penitentiary or other place of confinement by which the 
offender would otherwise be punishable under any Act of law relating 
thereto ; provided, that in every ease where the term of imprisonment 
is fixed by law to be more than five years, then such imprisonment shall 
t»e in the penitentiary. Ibid., see. 29 (3).

Every person imprisoned in a reformatory shall be liable to perform 
such labour as i* required of such person. Ibid., see. 29 (4).

See also the Juvenile Delinquents Act, 1908, 7-8 Edw. VII, eh. 40, as 
amended, 2 Geo. V, ch. 30, and 4-5 Geo. V, ch. 39. For Ontario, see 
also the Prisons Act, sees. 07-70; for Manitoba, the Prisons Act, secs. 
139-142, 9-10 Edw. VII, rii. 48; for (jueticc, the Prisons Act, sees. 79-86; 
for îfew Brunswick, ti e Prisons Act, sees. 118-130; for Nova Keotia, the 
Prisons Act, sees. 90-97 and 105-108, 7-8 Edw. VII, ch. 55; for Prince 
Edward Island, the Prisons Act, sees. 132-137, 3-4 Geo. V, ch. 39, sec. 4.

Further proceed in g barred.

815. Every person who obtains sneli eertilivatv of dismissal, 
or is so convicted, shall be released from all further or other 
criminal proceedings for the same cause.

Origin]— Sec. 821, Cotie of 1892; R.S.C. 1880, ch. 177, sec. 15.
Release from further prosecution]—Sec. 815 is similar to sec. 792 as 

to summary trials; compare sec. 734 as to proceedings under the sum
mary convictions procedure of Part XV.

Conviction and recognizances to be filed.

816. The justice before whom any person is convicted under 
the provisions of this Part shall forthwith transmit the convic
tion and recognizances to the clerk of the jteace or other proper 
officer, for the district, city, county or union of counties wherein 
the offence was committed, there to be kept by the projwr officer 
among the records of the court of general or quarter sessions 
of the peace, or of any other court discharging the functions of 
a court of general or quarter sessions of the peace.

Origin']—Sec. 822, Code of 1892; R.S.C. 1886. ch. 177, sec. 18.
Quarterly return by cleric of the peace]—By Code sec. 1139 it is pro

vided that every clerk of the peace or other proper officer shall transmit 
to the Minister of Agriculture a quarterly return of the names of 
offenders, the offences and punishments mentioned in convictions trans
mitted to him under Part XVII of the Code.
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Krstltalloh <if properly.—Value of property ordered to be paid.
817. No conviction under the authority of this Part shall 

he attended with any forfeiture, except such )>enalty as is im
posed by the sentence ; but whenever any person is adjudged 
guilty under the provisions of this Part, the presiding justice 
may order restitution of property in respect of which the offence 
was committed, to the owner thereof or his representatives.

2. If such property is not then forthcoming, the justices, 
whether they award punishment or not, may inquire into and 
ascertain the value thereof in money ; and, if they think pro|ier, 
order payment of such sum of money to the true owner, by the 
person convicted, either at one time or by instalments, at such 
periods as the justices deem reasonable.

3. The person ordered to pay such sum may lie sued for the 
same as a debt in any court in which debts of the like amount 
arc, by law, recoverable, with costs of suit, according to the 
practice of such court.

Origin]—Sec. 824, Code of 1SH2; H.8.C. 1886, eh. 177, secs. 20, 21 
and 22.

Restitution of stolen property]—Compare with sees. 795 and 1050.

1'roreedings where penally Is not paid.

818. Whenever the justices adjudge any offender to forfeit 
and pay a pecuniary penalty under the authority of this Part, 
and such penalty is not forthwith paid, they may, if they deem 
it expedient, appoint some future day for the payment thereof, 
and order the offender to be detained in safe custody until the 
day so appointed, unless such offender gives security to the satis
faction of the justices, for his appearance on such day ; and the 
justices may take such security by way of recognisance or other
wise in their discretion.

2. If at any time so appointed such penalty Ims not been paid, 
the same or any other justices may, by warrant under their 
hands and seals, commit the offender to the common gaol or other 
place of confinement within their jurisdiction, there to remain 
for any time not exceeding three months, reckoned from the 
day of such adjudication.

Origin]—Sec. 825, Code of 1892; R.S.C. 1886, ch. 177, secs. 23, 24.
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Cost*.—Order 1er payment.—Cunts when ■« ennikilon.
819. The justices before whom any person is prosecuted or 

tried for any offence cognizable under this Part may. in their 
discretion, at the request of the prosecutor or of auv other person 
who apjiears on recognizance or summons to prosecute or give 
evidence against such person, order payment to the prosecutor 
and witnesses for the prosecution, of such sums as to them seem 
reasonable and sufficient, to reimburse such prosecutor and 
witnesses for the expenses they have severally incurred in 
attending before them, and in otherwise carrying on such prose
cution. and also to compensate them for their trouble and loss of 
time therein, and to the constables and other jieace officers 
payment for the apprehension and detention of any jiersons 
so charged.

8. The justices may. although no conviction takes place, order 
all or any of the payments aforesaid to lie made, when they 
arc of opinion that the persons, or any of them, have acted in 
good faith.

Origin]—See. 826, Code of 1892.
Limit of coiti out of public money]—See sees. 820 and 821.

Costs to be rectified by Justices.—Limit.

820. The amount of expenses of attending before the justices 
and the compensation for trouble and loss of time therein, and 
the allowances to the constables and other peace officers for the 
apprehension and detention of the offender, and the allowances 
to lie paid to the prosecutor, witnesses and constables for attend
ing at the trial or examination of the offender, shall he ascer
tained by and certified under the hands of such justices.

8. The amount of the costs, charges and expenses attending 
any such prosecution, to lx- allowed and paid as aforesaid, shall 
not in any one case exceed the sum of eight dollars.

Origin]—See. 828, Code of 1892; B.S.C. 1886, ch. 177, secs. 28, 29.

Order for payment. On officer rerrhlmr Unes In district. Offirrr 
must pay on sight of order.

821. Every such order of payment to any prosecutor or other 
person, after the amount thereof has been certified by the proper
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justices as aforesaid, sim II lie forthwith inaih1 out ami delivered 
hy tlie said junlive* or one of them, or by the clerk of the jicacc 
or other |iro|*-r officer, as the ease may he, to such prosecutor 
or other person, upon such clerk or officer being paid his 
lawful fee for the same, and shall be made u|h>ii the officer to 
whom lines ini|>o*ed under the authority of this I'art are required 
to be paid over iu the district, city, county or union of counties 
in which the offence was committed, or was sup|K>sed to have 
been committed.

2. Such officer shall upon sight of every such order, forthwith 
pay to the person named therein, or to any other jieraon duly 
authorized to receive the same on his behalf, out of any moneys 
received hy him under this Part, the money iu such order men 
tioncd. and lie shall lie allowed the same in his accounts of such 
moneys.

Origin]—See. 828, Code of 1892; K.8.C. 1886, ch. 177, sees. 28, 29.
iloniyt received by municipal officer]—Bet see. lOitti (3), 1037.





PART XVIII.

SPEEDY TKIALS OF INDICTABLE OFFENCES.

Application of Part.

INirl only of Panada.

822. The provisions of this Part <1o not apply lo tin* North 
west Territories or the Yukon Territory.

Origin]—6-7 Edw. VII, Can., ch. 45, hoc. 6; R.8.C. 1906, eh. 146, 
see. 822 ; Code of 1892, see. 762 ; 52 Viet., Can., eh. 47, sec. 3.

References to Speedy Trials .4rf]—A reference in am Act of the 
Parliament of Canada to the ** Speedy Trials Act” is to lie construed 
as a reference to Part XVIII of the Code, Interpretation Act, R.8.C. 
eh. 1, sec. 29.

North-West Territories]—Whenever any person charged with a 
criminal offence is committed to gaol in the North-West Territories for 
trial, the person in charge of such gaol shall, within 24 hours, notify 
the nearest stipendiary in writing, and the stipendiary shall cause the 
prisoner to be brought before him for trial cither with or without a 
jury as the case requires. N.W.T. Act, R.8.C., ch. 62, sec. 53. Any 
police guardhouse or guardroom in the Territories is to be considered 
a gaol (sec. 55), and by sec. 56 the power is conferred on the Governor- 
in-Council to declare any building or any part thereof or any enclosure 
to be a gaol or lock-up.

Yukon Territory]—Special provisions are made by the Yukon Act, 
R.S.C., ch. 63, for summary trial without a jury as to certain offences 
specified in sec. 65 thereof without the consent of the accused, and as 
to other criminal offences with such consent (sec. 66) ; and by sec. 83 
of that Act whenever any person charged is committed to gaol for trial, 
the sheriff or other person in charge of such gaol shall, within twenty- 
four hours, notify a judge of the court, in writing, that such prisoner 
is so confined, stating his name and the nature of the charge preferred 
against him ; whereupon, with as little delay as possible, one of the 
judges of the court shall cause the prisoner to be brought before him 
for trial, either with or without a jury, as the case requires.
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Interpretation.

llelteltleaK.

823. In this Pari, unies* the context otherwise requires.
(«) ‘judge’ means and includes,

(i) in the province of Ontario, any judge of a county
or district court, junior judge or deputy judge 
authorized to act as chairman of the general 
sessions of the peace,

(ii) in the province of Quebec, in any district wherein
there is a judge of the sessions of the peace 
sucli judge of the sessions, and in any district 
wherein there is no judge of the sessions of tin- 
peace, but wherein there is a distriet magistrate, 
sueli distriet magistrate, or any of sessions
of the jieaie; and in any district wherein there 
is no judge of the sessions of the peace and no 
district magistrate, any judge of the sessions of 
the peace or the sheriff of such district,

(iii) in each of the provinces of Nova Scotia, New
Brunswick and Prince Edward Island, any 
judge of a county court,

(iv) in the province of Manitoba, the Chief Justice
or a puisne judge of the Court of King's Bench, 
or any judge of a county court,

(v) in the province of British Columbia, the Chief
Justice or a puisne judge of the Supreme Court, 
or any judge of a county court;

(vi) in the provinces of Saskatchewan and Alberta, a
judge of the Supreme Court of the province, or 

. of any district court;
(1) ‘prosecuting officer’ includes in the province of 

Ontario, the County Crown Attorney, in the prov
inces of Nova Scotia, New Brunswick and Prince 
Edward Island, any clerk of a county court, and 
in the province of Manitoba, any Crown Attorney, 
the prothonotary of the Court of King’s Bench, and 
any deputy prothonotary thereof, any deputy clerk 
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of the |Kwe. and the deputy clerk of the Crown and 
picas for any district in the said province, and in 
the provinces of Saskatchewan and Alherta. any 
local registrar, clerk, or deputy clerk of the Supreme 
Court of the province, or any clerk or acting clerk 
of a district court, or any jierson conducting under 
phtper authority thn Crown business of the court.

Origin]—8-i Edw. VII, Can., eh. 9, see. 2; 6 7 Edw. VII, ch. 45, 
arc. 6; 6-7 Edw. VII, ch. 8, sec. 2; 68-64 Viet., ch. 46, sec. 3; 58-59 
Viet., ch. 40, nor. 1; R.8.C. 1906, ch. 146, nor. 828; nor. 768, Code of 
1892; 52 Viet., ch. 47, eec. 2.

Sub-sec. (b)—The “ prosecuting officer ”]—The word “ includes ” in 
sub-sec. (6) is not a term of restriction but of extension, as showing 
that in addition to something already existing there is a further inclu
sion; and the difference is well brought out and marked by the prior 
definition of “Judge” which “ means and includes” etc., etc., and 
which therefore is primarily restricted to the “ meaning " as defined: 
R. v. .Tun Goon (1916), 10 W.W.R. 24, 25 Can. Cr. Cas. 415, 38 W.L.R. 
IB i (SjC.). B. v ffiwlii (ISM), • i: a R M n MIT) 1 i 
Hermann (1879), 4 Q.R.D. 284 at 288, wherein Lord Chief Justice 
Coleridge said:—

“ The words ‘ shall include ' are not identical with, or put for ' shall 
mean.’ The definition does not purport to be complete or exhaustive. 
By no means does it exclude any interpretation which the sections of 
the Act would otherwise have, it merely provides that certain specified 
cases shall be included.” And see Dilworth v. New Zealand Com. of 
Stamps (1898) 68 L.J.P.C. 1, at 4.

Sub-sec. (b) of sec. 823 does not limit but rather extends the words 
“ prosecuting officer ” so ns to include under that designation persons 
who otherwise would not be regarded as coming within the term. R. v. 
Jun Goon, (1916) 10 W.W.R. 24, 22 R.C.R. 381, 25 Can. Cr. Cas. 415, 
33 W.L.R. 761. On the other hand the term “judge” under Code sec. 
823 (a) is declared to “mean and include ” the functionaries named 
therein. So, in a province as to which there is no applicable Code 
definition as to who is to be “included” in the term "prosecuting 
officer,” the clerk of the peace or other officer appointed for the purpose 
under provincial law is the prosecuting officer, or an appointment may 
be made ad hoc by the provincial authorities authorizing a barrister to 
conduct the prosecution. R. v. Jun Goon, (1916) 10 W.W.R. 24, 22 
R.C.R. 381, 25 Can. Cr. Cas. 415. Semble the clerk of the peace, where 
there is such an officer, has a common law jurisdiction to arraign 
prisoners in local courts. Ibid., per Martin, J.A.

Ontario tariff to Crown Attorney]—In all criminal cases tried at the 
Court of General Sessions of the Peace or the County Judge’s Criminal
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Courte, in which no costs have bee n ordered to be paid, or, if ordered 
to be paid, cannot be made of the defendant, the Crown Attorney shall 
be entitled to receive for the services rendered by him in such case, fees 
(to lie paid upon the certificate of the chairman ) as set out in Schedule 
“A” of the Administration of Justice Expenses Act, R.8.O. 1914, ch. 95.

Jurisdiction.

Judge a court of record. Record to be tiled.

824. The judge sitting oil any trial under this Part, for all 
the purposes thereof ami proceedings connected therewith or 
relating thereto, shall Ik* a court of record, and in every province 
of Canada, except in the province of Queliec, and except a* 
hereinafter provided, such court shall Iki called the county court 
judge's criminal court of the county or union of counties, or 
judicial district, in which the same is held:

(a) In the provinces of Saskatchewan and Alberta, and in 
the provisional judicial districts of tin- province of 
Ontario, such courts shall he called the district court 
judge's criminal court of the district in which the 
same is held.

2. In the province of Saskatchewan such court shall he called 
the district court judge's criminal court, and, in the province of 
Allierta, the district judge’s criminal court of the district in 
which the same is held. |6-7 Kdw. VIT. ch. 45, sec. f».|

3. The record in any such case shall he filed among the records 
of the court over which the judge presides, and as part of such 
records.

Oriffin]—8-9 Kdw. VII, Can., ch. 9, sec. 2; 6-7 Edw. VII, Can., ch. 
45, hoc. 6; R.8.C. 1906, rh. 146. nee. 824; Code of 1892, sec. 764; 52 
Viet., Can., ch. 47, sec. 4.

A court of record]—Although the criminal court constituted for the 
purposes of Part XVIII is a court of record, it is to 1>e doubted whether 
the verity of a statement in the record in regard to a mixed matter of 
law and fact bssential to the jurisdiction should be conclusively pre
sumed on an appeal by reserved ease under sec. 1013 ct seq.; if the 
material filed in the court below and transmitted with the stated case 
discloses an absence of jurisdiction, it may 1>e proper for the appellate 
court to determine the point adversely to a formal entry in the trial 
book. See Brunet v. The King, (1918) 30 Can. Cr. Cas. 16, 23, 57
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8.C.B. 83; Mayor of London v. Cox, L.B. 2 ILL. 239, 262 ; Falkingham 
v. Victorian Railway Commissioner [1900] A.C. 452.

But it has tieen held that on a habeas corpus motion, the recital in 
the record of facts necessary to confer jurisdiction is conclusive and 
cannot be contradicted by extrinsic evidence. R. v. Guay, (1914) 23 
Can. Cr. Cas. 243, 21 Rev. de Juris. 253 (Que.).

In Ontario, the statutory writ of haWas corpus will not be issued 
to review a conviction made by a court of record. R. v. Murray, 28 
Ont. R. 549, 1 Can. Cr. Cas. 452 ; R v 8t. Denis, 8 P R. 16 (Ont.) ; 
HH Viet. (IMS), '-h. ir> (formai use of OhmIi).

Territorial limits]—The Federal Pi I lament may impose upon exist
ing provincial courts or judges the ity of administering the criminal 
law without further provincial I at ion to specifically include the 
criminal jurisdiction. He Van< 34 8.C.R. 61, 8 Can. Cr. Cas. 228;
re Seeley, 41 8.C.R. 5, 14 Can. Cr. Cas. 270. Where the jurisdiction is 
to be exercised by “ any judge of a county court,” it means any judge 
having, by force of the provincial law regulating the constitution and 
organization of county courts, jurisdiction in the particular locality 
in which he may hold a " speedy trial ” under Part XVIII. He County 
Courts of British Columbia, 21 8.C.R. 446. His jurisdiction may be 
extended beyond his own county in certain contingencies by provincial 
legislation, but sec. 823, taken alone, does not mean that the judge of 
any county may preside anywhere in the province for the purposes of 
Part XVII1. He County Courts of British Columbia, supra.

The Judges Act, R.R.C. 1906, ch. 138, sec. 30, deals with the juris
diction of the judge of one county to sit pro tempore for the judge of 
another county by request or under special governmental authority.

It has also been held that it is competent for the provincial legisla
ture to narrow or enlarge the territorial jurisdiction of any county 
court judge ; and that, therefore, it may provide that the county judge 
of another county may preside pro tempore in the event of a vacancy 
occurring by death in the county in which, the proceedings are pending. 
R. v. Brown, 13 Can. Cr. Cas. 133 (N.8.).

An allegation of the place of the offence is a material one to be 
proved so as to confer jurisdiction where the accused was not found or 
apprehended in the same county or district in which the trial is to take 
place, and there was consequently no jurisdiction upon that ground. 
R. v. O’Gorman, 15 Can. Cr. Cas. 173, 18 O.L.R. 427; Fournier v. Attor
ney-General, 19 Que. K.B. 436, 17 Can. Cr. Cas. 113; Code secs. 577, 
580, 582.

An election of speedy trial without a jury in the County Court 
Judge’s Criminal Court does not confer jurisdiction in a case in which 
there would be no jurisdiction over the accused if the trial were upon 
indictment before a jury in the same territorial district. R. v. O’Gor
man, 15 Can. Cr. Cas. 173, 18 O.L.R. 427 ; Fournier v. Attorney-General, 
19 Que. K.B. 436, 17 Can. Cr. Cas. 113. Compare R. v. Nevison [1919]
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1 W.W.B. 793 (B.C.); B. T. Thornton (1915) 9 W.W.B. 825, 968, 9 
Alta. L.B. 163; B. v. McKeown (1912) 20 Can. Cr. Cas. 492; B. v. 
Harrison [1918] 1 W.W.B. 12, 10 Saak. L.B. 434.

Punishment of whipping]—See secs. 80, 204, 216, 276, 292, 293,
m, mi, w, sm.

Alberta and Saskatchewan district courts]—The confusion in refer
ence to the names of the courts in these provinces was probably due 
to the fact that by the statutes of 1907 certain amendments to the 
Code as regards these two provinces were made by a statute having the 
general title, “ An Act to amend the statute law in its application to 
the provinces of Saskatchewan and Alberta," 6-7 Edw. VII, ch. 45. 
Sec. 824 was re-enacted in an amended form, the former sub-sec. (2) 
liecoming sub-sec. (3) as above and a new sub-sec. (2) lieing intro
duced. This was probably overlooked on the Code Amendment Act, 
8-9 Edw. VII, ch. 9, being passed, for a somewhat similar provision in 
that Act became paragraph (a) without any amendment of sub-sec. (2). 
Paragraph (a) being the later enactment will control and practically 
supersede sub-sec. (2), although the official text of the statute (in 
1919) includes both. ,

Ontario]—By the County Court Judges’ Criminal Courts Act, R.S.O. 
1914, ch. 61, the judge of every county and district court in Ontario, or 
the junior or deputy judge thereof, authorized to preside at the sittings 
of the court of general sessions of the peace (see Code sec. 582), is 
constituted a court of record for the trial out of sessions and without 
a jury, of any person committed to gaol on a charge of being guilty 
of an offence for which such person may be tried at a court of general 
sessions of the peace, and for which the person so committed consents 
to be tried out of sessions and without a jury; the court so constituted 
"shall have the powers and perform the duties mentioned in Part 18 
of the Criminal Code.” R.S.O. 1914, ch. 61, sec. 2. The court so con 
stituted shall lie called the county (or district) court judges’ criminal 
court of the county (or district) in which the same is held. R.S.O., 
I'.'l t. ch. SI, sec. 2.

Ontario tariff to Clerks of the Peace]—For services in County, or
District Court Judge’s Criminal Court:—

(86.) Attending and service in court, and making all necessary 
entries; for each prisoner brought before the judge, and
not consenting to be tried. In all.....................................  $0.50

(87.) For attendance in court, and services rendered at trial, 
making necessary record of proceedings and all neces
sary entries, including calendar of conviction. For each
prisoner.................................................................................  2.00 .

(88.) Preparing judge’s warrant to bring up the body of 
prisoner, and delivering same to sheriff. For each
prisoner ......................................................................................... 50

(89.) Issuing writ of summons to witness when necessary..............40
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(SO.) Copy of summons. Each............ ,............. ,............................ 20
(91.) Warrant of remand, when issued and delivered to

Sheriff ...........................................................................................50
(92.) For warrant to arrest, taking and estreating recogniz

ances and proceedings to enforce same .... (the 
same fees as allowed for like services at the Grand Ses
sions of the Peace.)

Offences triable under this part by consent—Entry of consent— 
Trial out of sessions and term.—Committed for trial.

825. Every person committed to gaol for trial on a charge 
of being guilty of any of the offences which are mentioned in 
sec. 582 as being within the jurisdiction of the general or quarter 
sessions of the peace, may, with his own consent, be tried in any 
province of Canada, and, if convicted, sentenced by the judge.

2. An entry shall be made of such consent at the time the 
same is given.

3. Such trial shall be had under and according to the provi
sions of this Part out of sessions and out of the regular term 
or sittings of the court, and whether the court before which, but 
for such consent, the said person would be triable for the offence 
charged or the grand jury thereof is or is not then in session.

4. A person who has been bound over by a justice or justices 
under the provisions of sec. 696, and has been surrendered by his 
sureties, and is in custody on the charge, or who is otherwise 
in custody awaiting trial on the charge, shall be deemed to be 
committed for trial within the meaning of this section.

5. Where an offence charged is punishable with imprisonment 
for a period exceeding five years, the Attorney General may 
require that the charge be tried by a jury, and may so require 
notwithstanding that the person charged has consented to be 
tried by the judge under this Part, and thereupon the judge 
shall have no jurisdiction to try or sentence the accused under 
this Part.

6. A person accused of any offence within subsection 1 of this 
section, who has been bound over by a justice or justices under 
the provisions of sec. 696 and is at large under bail, may notify 
the sheriff that he desires to make his election under this Part, 
and thereupon the sheriff shall notify the judge, or the prose
cuting officer, as provided in sec. 826.
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7. In such case, the judge having fixed the time when, and 
the plaee where the accused shall make his election, the sheriff 
shall notify the accused thereof, and the accused shall attend at 
the time and place so fixed, and the subsequent proceedings shall 
he the same as in other cases under this Part.

8. The recognizance taken when the accused was bound over 
as aforesaid shall in Mich case lie obligatory upon each of the 
persons Ismnd thereby, as to all things therein mentioned, with 
reference to the apiiearamv of the accused at the time and plaee 
so fixed and to the trial and prociedings thereupon, in like 
manner as if such recognizance had I men originally entered into 
with reference thereto: Provided that notice in writing sliall 
lie given either personally or by leaving the same at the [ilacc 
of residence, as described in the recognizance, of the- persons 
Isiund as sureties by such recognizance, that the accused is to 
ap|iear at such time and place to make his election us aforesaid

0,1,71,1]—89 Edw. VIT, Can., eh. 9, sec. 2; 6-7 Edw. VII, Can., eh. 
45, see. 6; R.KC 1906, eh. 146, see. H25; 6.1-64 Viet., Can., eh. 46, see. 3; 
Code of 1892, see. 765; .12 :1:1 Viet., Can. (1869), eh. 36.

ll'ho may elect a >/,,,'Is trial]—A person eommitleil for trial, but 
released oil liail and Ihereiijsin appearing before a Bounty court judge's 
criminal court and electing a speedy trial without a jury is then in 
custody for the purjioses of the jurisdiction of that court to hold the 
trial, although he was not placed under arrest by the sheriff or other 
officer attending the court. R. v. Jun Qoon, (1910) 10 W.W.R. 24, 22 
B.C.R. 381, 25 Can. Cr. Cas. 415, 3.1 W.L.B. 761.

Under sec. 825, every person committed for trial for an offence 
within the jurisdiction of the General or Quarter Sessions of the Peace 
may, with his consent, be tried under Part XVIII. A person in custody- 
awaiting trial, however he may so find himself, is under s.s. 4 to “ be 
deemed to he committed for trial within the meaning of the section." 
The accused is " in custody awaiting trial on the charge," when he sur
renders himself for trial on the appointed date on making his election. 
Giroux v. The King, (1917) 56 S.C.R. 63, 29 Can. Cr. Cas. 258, 267. 
Re Walsh, 23 Can. Cr. Cas. 7 at p. 9 ; R. v. Thompson, 14 Can. Cr. Cas. 
27, at 30. The "charge" means the charge mentioned in sub-sec. (1),

a charge cognizable by the Court of Sessions. The interests of 
justice are protected, as far as parliament considered such protection 
necessary, by the provision of sub-sec. 5 that, where the offence charged 
is punishable with imprisonment exceeding a period of five years, the 
Attorney-General may require a trial by jury. Giroux v. The King, 
supra.
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Nothing precludes an election for trial under Part XVIII by an 
accused under indictment, no matter how or when presented, if he 
comes within the comprehensive terms of sec. 825. The difficulty which 
formerly existed owing to the supposed impossibility of complying with 
sec. 827 in the absence of depositions taken upon a magistrate's pre
liminary investigation in cases where such investigation had been 
waived and the accused had consented to be committed for trial with
out it, was overcome by the insertion of the words “ if any ” in sec. 827 
by 8 and 9 Edw. VII, c. 9, s. 2. Any similar difficulty in cases of 
indictment, preferred under the section now numliered 873, was thus like
wise removed. Giroux v. The King, supra. The special provision made by 
sec. 828 for re-election after indictment by a person who had already 
elected for trial by jury does not import an intention to preclude the 
right of election in other cases after indictment. The raison d'être of 
this provision was not to provide for the case of an indictment having 
l>een found, but to confer or make clear the right to a second election. 
Its terms, however, pointedly indicate that the presentment of an indict
ment was not regarded by parliament as a bar to the right of election. 
No good reason can la* suggested why, if the man who has already 
elected for a jury trial should lie allowed to re-elect after indictment 
and up to the moment when his nelual trial logins, the man who has 
never elected should la* debarred from doing so by the presentment of 
an indictment. Giroux v. The King, supra, (per Anglin,.!.); re Walsh, 
23 Can. Cr. Cas. 7, Ht D.L.R. 50V; R. v. Thompson, 14 Can. Cr. Cas. 
27, J7 Man. R. 008.

Parliament, has, in explicit terms provided for an election even 
after idea, since plea precedes the commencement of the trial. Giroux v. 
The King, supra; re Walsh, 23 Can. Cr. Cas. 7 (N.S.).

The fact that bail has been granted after the committal has been 
ordered does not alter the situation as regards the procedure to obtain 
the election. It is said in Hawkins' Pleas of the Crown (8th ed.) 138, 
Bk. 2, ch. 15, s. 3, that " A man's bail are looked upon as his gaolers 
of his own choosing, and that the person bailed is, in the eye of the 
law, for many purposes, esteemed to lie as much in the prison of the 
court by which he is bailed, as if he were in the actual custody of 
the proper gaoler.” And see Regina v. Lawrence (1896), 1 Can. Cr. 
Cas. 295, 5 B.C.R. 160, at 164, applying R. v. Burke (1893), 24 Ont. 64, 
affirming the right to election “although the accused has never been 
received into custody at all except in the way of surrender merely for 
the purpose of appearing l>efore the judge for election.” It is not 
necessary that the “ prisoners " when brought before the judge for 
election should be surrendered by their bail ; so long as they are before 
the judge and still under bail that is sufficient to satisfy the statute 
and their election in such case is a valid one for they are both 
“prisoners” and "otherwise in custody” at that time within the true 
intent and meaning of secs. 825 (4) and 827. .In the case of R. v. Bay,
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20 Can. Cr. Cas. 325, lti B.C.R. 323, the accused, having been bailed 
after committal, came voluntarily before the judge (not being brought 
up by the sheriff), and elected, and the court of appeal unanimously 
rejected as “ altogether too technical " the submission that the election 
was thereby invalidated. R. v. Jun Goon, 10 W.W.R. 24, 22 B.C.R. 381, 
25 Can. Cr. Cas. 415, 429; R. v. Cameron, 1 Can. Cr. Cas. 169 (Que.). 
It lias been held that a person being conveyed in custody from one 
district to another and temporarily detained at a place en route is not 
entitled to make his election at that place. R. v. Tetroault, (1909) 17 
Can. Cr. Cas. 259 (bask.).

In the case of re-election, whatever the offence and however punish
able, by the proviso to s. 828 after indictment the consent in writing 
of the prosecuting officer acting under sec. 820 (2), is required, and 
in any case either the judge or the prosecuting officer may prevent effect 
being given to a second election (sub-sec. 3). The fact that the indict
ment under which the accused was awaiting trial had been preferred 
under sec. 873 (1) of the Code, by leave of the jury court and without 
a preliminary enquiry having been held will not prevent his exercising 
the right of election either under sec. 825 or sec. 828. Giroux v. The 
King, 56 S.C.R. 63, 29 Can. Cr. Cas. 258, affirming R. v. Giroux, 26 
Que. K.B. 323.

Parliament, by one amendment after another, has overcome the 
several restrictions that judges have from time to time sought to place 
upon the right to elect for trial before a judge of the Court, of Sessions, 
thus evincing its policy and determination that this mode of trial shall, 
us far as possible, be available within the limits and subject to the 
safeguards which it has prescribed, and its desire that the sections of 
the Code providing for it should receive a liberal rather than a narrow 
construction. Giroux v. The King, 56 S.C.R. 63, (per Anglin, J.).

See also R. v. McKeown (1912) 20 Cun. Cr. Cas. 492 (Que.); R. v. 
Harrison, [1918] 1 W.W.R. 12, 10 Sask. L.R. 434; R. v. Nevison [1919] 
1 W.W.R. 793 (B.C.).

“ May ” with his own consent he tried]—The word “ may ” in the 
first sub-section of section 825, read in the light of the other provisions, 
seems to create a duty on the part of the official to afford a prisoner 
the opportunity to exercise this option. R. v. County Court, re Walsh, 
23 Can. Cr. Cas. 7 at p. 14, 48 N.S.R. 1.

Where the accused, after a preliminary investigation, was bound over 
by a justice under section 696 to appear for trial, and not being sur
rendered by his sureties, an indictment was preferred against him before 
the grand jury and a bench warrant was issued by a judge for his 
arrest as he had not appeared on his recognizance, he is in custody 
awaiting trial on the charge laid against him, and within the terms of 
sub-section 4 of sec. 825, so as to be entitled to elect summary trial. 
There is no difference in effect between the case of sureties rendering 
a defendant under a warrant (sec. 703) and the case of an arrest under
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a bench warrant. One is kindred to the other, and the words “ or 
otherwise " ought to be held to cover such a case. R. v. County Judge’s 
Criminal Court, re Walsh, 23 Can. Cr. Cas. 7, at p. 11, 48 N.S.R. 1. 
The accused does not get the privilege of electing for a speedy trial 
as a general right under all circumstances without effort on his part. 
If he is brought up on a bench warrant to answer an indictment pre
ferred by leave of a jury court, and the latter is presided over by a 
judge not empowered under Part XVIII, it may be necessary for him 
to make formal application to the court under whose control he happens 
to be for an order that he should be taken by the sheriff before the 
County Court Judge's Criminal Court that he may elect trial there. 
If the accused is not in close custody, he must put himself in a position 
to claim the right. R. v. lOTSltS*» 16 Can. Cr. Cas. 103 (Out.); It. V. 
Burke, 24 Ont. R. 64.

Electing for or against speedy trial]—When the accused is tirst 
brought before the judge of the county court judge's criminal court 
(or under certain circumstances before the prosecuting officer) he is to 
l>e given the privilege of electing for or against a speedy trial without 
a jury. Bee. 827.

Election for trial by the oourt not by any particular judge of 
same]—The election of speedy trial is to lie one for trial before the 
particular County Court Judge's Criminal Court, and is not to be 
limited to the judge before whom the election is made. R. v. McDougall, 
8 Can. Cr. Cas. 234 (Ont.) ; R. v. Stewart, 43 N.8.R. 353, 15 Can. Cr. 
Cas. 331; R. v. tluay, (1914) 23 Can. Cr. Cas. 243, 21 Rev. de Juris,

Speedy trial under Part XXIII bars proceedings on pending indict
ment for same offence]—It may be that by pleading to the indictment 
when arraigned on an indictment preferred by leave of the court the 
accused chose his forum and acquired the privilege to be tried by 
a jury. But if he applies for and obtains leave to be tried by 
the judge of the sessions he waived this privilege and selected 
another forum which he had a right to do with the consent 
of the prosecuting officer. If the accused not only appeared 
voluntarily before the judge of the sessions to answer the charge, but 
at the trial he, with the assistance of counsel, cross-examined the Crown 
witnesses and examined witnesses on his own behalf, he cannot, after con
viction there, raise objection to the proceedings before the sessions court on 
the ground that a bill of indictment had been already found against 
him at the Assizes for the same offence as that for which he was tried 
in the Court of Sessions nor object on the ground that such indictment 
remains undisposed of. Giroux v. The King, 56 8.C.R. 63, 29 Can. Cr. 
Cas. 258, affirming R. v. Giroux, 26 Que. K.B. 323.

His conviction before the judge of the Session and the sentence 
would be a complete bar to any further proceedings on the indictment. 
Re Walsh (R. v. County Judge’s Criminal Court) 16 D.L.R. 500, at 510,
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23 Can. Cr. Cas. 7, at 19 ; R. v. Burke, 24 O.R. <14. The proper course 
would be to move to have it quashed. Giroux v. The King, supra.

Procedure.

Sheriff to notify Judge after committal of accused. Notice to prose- 
eutlng officer when judge does not reside In county.

826. Every sheriff shall, within twenty-four hours after any 
prisoner charged as aforesaid is committed to gaol for trial, 
notify the judge in writing that such prisoner is so confined, 
stating his name and the nature of the charge preferred against 
him, whereujKm, with as little delay as possible, such judge shall 
cause the prisoner to lie brought before him.

2. Where the judge does not reside in the county in which 
the prisoner was committed, the judge having received the 
notification and having obtained the déportions on which the 
prisoner was committed, if any, may forward them to the prose
cuting officer with instructions to cause the prisoner to he brought 
In-fore him instead of the judge, naming as early a day as |Nissihlv 
for tlie trial in ease the prisoner shall elect to Ik? tried by the 

, without a jury, and the prosecuting officer shall, in such 
ease, with as little delay as ptstsihle cause the prisoner to lie 
brought In-fore him.

Origin]—Sec. 706, Code of 1892.
Sheriff's notice to judge]—Sec. 820 provides that “every sheriff 

shall, within 24 hours after any person charged as aforesaid is com
mitted to gaol for trial, notify the judge," etc. That means 24 hours, 
not after the justice has made the order committing, but 24 hours after 
the party is actually committed to prison and is taken in custody there. 
The language of a statute of this character is to be strictly construed. 
R. v. Tetreault (Sask.) 17 Can. Cr. Cas. 259.

Duties of the prosecuting officer]—Under sec. 826 (2) and the first 
part of sees. 827-8, the duty which now may lie discharged by the 
prosecuting officer in taking the election and re-election is one which 
was formerly discharged by the judge alone, and is of a judicial nature ; 
then under sub-secs. 3 and 4 of 827 and 833 the duties are primarily 
those of a ministerial officer of the court ; then under sec. 828 in the 
granting or withholding the consent for re-election after indictment, 
required by the proviso, there is the discharge of a duty quite distinct 
from either of the foregoing and pertaining more to the powers of the 
Attorney-General as representing the Crown. R. v. Jun (loon, (1910) 
10 W.W.R. 24, 25 Can. Cr. Cas. 415, 425, 22 B.C.R. 381, 33 W.L.R. 761.
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Ontario tariff of sheriff's fees]—

(34.) Notification to judge, for each prisoner ............................  #1 .nil
(36.) Bringing up each primmer lief ore judge, to elect an to

mode of trial, including attendance at court.................... 2.OU
(36.) Bringing up each priaoucr for arraignment on trial, and 

for aentence, including attendance at court, whether con
victed or acquitted .................................................................. 2.00

Versons jointly accused 1—See nee. 829.

Arraignment, The charge. The option.- I'roeetlure » here a mined 
consents to trial without Jery. Prosecuting officer prefers 
charge.

827. The judge, having first obtained the de|Hwitions mi 
which the prisoner was so committed, if any, or the prosecuting 
officer, as the case may lie, shall state to the prisoner,—

(а) that he is charged with the offence, describing it;
(б) that, he has the option to be tried forthwith before a

judge without the intervention of a jury, or to remain 
in custody or under hail, as the court decides, to lie 
tried in the ordinary way by the court having 
criminal jurisdiction.

2. If the prisoner has lieen brought Indore the prosecuting 
officer, and consents to lie tried by the judge, without a jury, 
the trial shall proceed on the day named by the judge in the 
manner provided by the next following subsection.

3. In such case or if the prisoner has been brought before 
the judge and consents to lie tried by bint without a jury, the 
prosecuting officer shall prefer the charge against him for which 
he has been committed for trial, and if, upon being arraigned 
upon the charge, the prisoner pleads guilty, the prosecuting 
officer shall draw up a record as nearly as may be in form (iO.

4. Such plea shall be entered on the record, and the judge 
shall pass the sentence of the law on such prisoner, which shall 
have the same force and effect as if passed by a court having 
jurisdiction to try the offence in the ordinary way.

Orlflin]—Sec. 767, Code of 1892.
Manner of taking option on arraignment]—The judge is to “ state " 

to the accused what offence he is charged with, and the offence is to lie 
“ described.” Sec. 827. There is no essential difference in the stating 
of the offence at this stage and the preferring of the charge on his
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arraignment for trial. R. v. Jun Qoon, 10 W.W.R. 24 at 29, per Martin, 
J.A. ; 22 B.C.R. 381, 33 W.L.R. 761, 25 Can. Cr. Ca*. 415.

Kecording the consent]—An entry shall lie made “of the consent 
at the time the same is given” (sec. 825).

In sec. 1152, it is declared that “ the several forms in this Part, 
varied to suit the case or forms to the like effect, shall lie deemed good, 
valid and sufficient in the cases thereby respectively provided for.” Code 
form 60 is headed “ sec. 827 ” and the recital is as follows: “ and asked 
by me if he consented to be tried before me without the intervention of 
n jury, consented to be so tried.” There is nothing about information 
of the chance of being admitted to bail. In view of these provisions 
it has been held that parliament did not contemplate that there should 
be any recital in the conviction of the fact that the prisoner had been 
given the information about the chance of bail, though it was the duty 
of the judge to give it, but that, on the contrary, it was intended that 
the recital in the statutory form would suffice to show the jurisdiction. 
R. v. Therrien (No. 1), 25 Can. Cr. Cas. 275 (Que.) ; R. v. Mali (No. 1) 
(1912) 1 W.W.R. 766, 22 Man. R. 29, 19 Can. Cr Cas. 184, 1 D.L.R. 
256, and R. v. Mali (No. 2), (1912) 1 W.W.R. 1047; 19 Can. Cr. Cas. 
188, 1 D.L.R. 484, 20 W.L.R. 601, 22 Man. R. 29.

Firing day for trial is directory only and docs not affect jurisdic
tion]—The County Court Judge's Criminal Court is a Court of Record, 
for the trial of certain criminal offences, and the judge thereof for all 
purposes and proceedings connected therewith and relating thereto, has 
all the powers of a Court of Record, and a prisoner who elects to be 
tried before such court submits himself not to the particular judge but 
to the County Court Judge's Criminal Court, which court docs not lose 
jurisdiction over him until he is tried for the offence for which he is 
committed. R. v. Stewart, 43 N.S.R. 353, 15 Can. Cr. Cas. 331. The 
mere fact that the judge of the court is not present on the day fixed 
for the trial cannot possibly affect the jurisdiction of the court, which 
arises and continues by reason of the prisoner's election to be there 
tried. The fixing of a particular day for the trial has nothing to do 
with giving jurisdiction ; it is simply a matter of procedure of a direc
tory character. The fact that the judge has named a day for the trial, 
and does not then try the prisoner as intended, in no way prevents or 
limits his power to fix another day on which the trial takes place. R. v. 
Stewart, 43 N.S.R. 353, 15 Can. Cr. Cas. 331.

If prisoner consents to a speedy trial, the charge is to be preferred 
and tried]—To prefer a “ charge " under the Speedy Trials sections of 
the Code is preferring a document very analogous to an indictment. 
The statute requires a statement which is an indictment to all intents 
and purposes. R. v. Lonar, 25 N.S.R. 124 ; R. v. Inglis, 25 N.S.R. 261 ; 
R. v. Cross (1909) 14 Can. Cr. Cas. 171, 43 N.S.R. 320.

At the opening of a " speedy trial ” the clerk of the peace or other 
prosecuting officer reads to the accused the charge laid against him

1140



Speedy Trial* [§h«]

upon which he was committed for trial, and also such additional charges 
as may by leave of the judge be preferred by the prosecuting officer. 
Code secs. 827, 833, 834. When this is done the preferring of the 
charge is complete and constitutes the first part of the arraignment, the 
second part of which consists in asking the accused if he is guilty or 
not guilty. R. v. Jun Goon, 10 W.W.R. 24 at 29, 22 B.C.R. 381, 33 
W.L.B. 761, 25 Can. Cr. Cas. 415.

Joinder of count» in the charge']—Secs. 856 and 857 will apply to 
the joinder of counts in the charge in like manner as they do to joinder 
of counts in an indictment. R. v. Cross (1909) 43 N.8.R. 320, 14 
Can. Cr. Cas. 171.

Added or substituted charges]—Code sec. 834.
Sub-see. (3)—The “ prosecuting officer ” to prefer the charge]—The 

due appointment of a person as prosecuting officer is not a question 
of jurisdiction, using that word in its proper sense, namely, the auth
ority which a court has to decide matters that are litigated before it or 
to take cognizance of matters presented in a formal way for its 
decision. R. v. Jun Goon, 10 W.W.R. 24, 22 B.C.R. 381, 25 Can. Cr. 
Cas. 415. Whether or not a matter is presented in a formal way under 
the speedy trials clauses by a person who professes to act as “ Crown 
Counsel" is not a question of jurisdiction; the words "Crown Counsel" 
subjoined to the signature of counsel conducting the prosecution may, 
if necessary, be rejected as surplusage. R. v. Jun Goon, supra.

Counsel may be appointed ad hoc to prosecute cases at a session of 
the County Court Judge's Criminal Court without any formal appoint
ment being produced or proved at the trial. The authority may be 
merely by telegram or telephone message and on counsel stating that 
he appears for the Crown it is competent for the judge to recbgnize 
his appointment as prosecuting officer, and to act upon the charge pre
ferred by him if it is within the depositions. R. v. Jun Goon, 10 
W.W.R. 24.

Prisoner may be bailed whether electing for or against speedy 
trial]—Code secs. 836, 837.

Form of record when the prisoner pleads guilty]—Code form 60, 
following sec. 1152.

Sentence may include costs and expenses]—See sec. 1044.
Defects of form]—The omission to affix a law stamp to a warrant 

of arrest would not affect the validity of the proceedings subsequent 
to the execution of the same, the defect, if any, being cured by see. 669 
of the Code. R. v. Hamclin, 16 Que. K.B. 501, 13 Can. Cr. Cas. 333.

The accused who has pleaded to the information, given security for 
his appearance and asked for a speedy trial cannot attack the legality 
of his arrest on the ground that the warrant does not bear law stamps 
under the Quebec tariff, and if the proceedings are instituted by the 
Crown no stamps arc required. R. v. Rodrigue, 9 Que. P.R. 122, 13 
Can. Cr. Cas. 249.
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Where the informatio» whieh preeeded the preliminary enquiry 
was uaetl in plaro of a formal "charge" on a epeedy trial, and the 
acruaed moved to quaah it aa aueh, he thereby treata it aa a de faeto 
charge and cannot object to the lack of a formal document, at leaat 
where no prejudice ia shown. R. v. Daigle, 23 Can. Cr. Cas. 92, 18 
D.L.B. 56.

Annexing a new count written on a separate pajier to the formal 
charge aigned by the proaeeutiug officer ia auffieient where done by aueh 
officer to incorporate the new count in the formal charge upon an 
nmendment made by leave of the trial judge. A speedy trial on the 
new count to which the accuaed gave hla consent to speedy trial and 
pleaded will not lie set aside for alleged informality in, or lack of 
signature of the prosecuting officer under such circumstances. R. v. 
Wilson, 22 Cnn. Cr. Cas. 161, 5 W.W.R. 620, 26 W.L.R. 148 (Sask.).

Demand of jury trial. Re-election.-Procedure thereon.
828. If the prisoner on lining brought la-fore the prosecuting 

officer or la-forc the judge as aforesaid demands a trial liv jury, 
he shall he remanded to gaol.

2. Any prisoner- who has elected to be tried by jury may, 
notwithstanding such election, at any time before such trial has 
commenced, mid whether an indictment has lieen preferred 
against him or not, notify the sheriff that he desires to re-elect, 
and it shall thereupon la- the duty of the sheriff anil judge or 
prosecuting officer to proceed as directed by sec. 82ti.

,'l. Thereafter unless the judge, or the prosecuting officer acting 
under subsection 2 of sec. H2ti. is of opinion that it would not Iio 
in the interests of justice that the prisoner should la- allowed 
In make a second election, the prisoner shall la- proceeded against 
as if his said first election had not been made.

4. Provided that if an indictment has been preferred against 
the prisoner the consent of the prosecuting officer shall la? neces
sary to a re-election, anil in such cast- the sheriff shall take m; 
action upon la-ing notified of the prisoner's desire to re-elect 
unless such consent is given in writing.

Origin]—8-9 Edw. VII, Can., eh. 9, sec. 2; sec. 767, Code of 1892.
When re election permissible]—Under the Speedy Trials Act, as it 

was originally passed, it was held in Ontario that a |H*roun arraigned 
before a county court judge and electing against a epeedy trial 
without a jury, had no absolute right, after living remanded, of 
re-election: Reg. v. Ballard (1897), 1 Can. Cr, Cas. 96, 28 Ont. R. 489;
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while in British Columbia a different view prevailed. There it was 
held that a prisoner who had elected to be tried by a jury might after
wards re-elect in favour of a speedy trial on application for leave to 
abandon his former election: K. v. Prévost (1895), 4 B.C.R. 326.

Then Parliament, by the amendment of 1900, obviously for the 
purpose of overcoming these conflicting decisions, passed the section 
which is now sub-sec. 2 of see. 828 of the Criminal Code. While a 
prisoner who has elected to be tried by a jury has the right of re
electing in favour of a speedy trial without a jury, the converse of the 
proposition is not true; a prisoner who has elected in favour of a s|ieedy 
trial without a jury is not given the light of abandoning the election 
so made and re-electing to be tried by a jury in the ordinary way 
before the court having criminal jurisdiction. Hub-sec. 2 of sec. 828 
gives the accused the right of re-election only in case his first election 
was for trial by jury, and an election to be tried by a judge without 
n jury having once been made cannot he withdrawn. R. v. Keefer, 5 
Can. Cr. Cas. 122, 2 O.L.R. 572; R. v. Howe, 42 N.B.R. 378, 24 Can. 
Cr. Cm IIS.

At any time before such trial has “ commenced ”]—Sec. 828. sub-sec. 
2 provides that he may exercise “ the election at any time before such 
trial has commenced.”

In the sense of the common law the arraignment, of the prisoner 
constitutes no part of tin1 trial. It is a preliminary proceeding and, 
until the party lias pleaded, it cannot be ascertained whether there will 
lie any trial or not. He Walsh (R. v. County Judge's Criminal Court), 
48 N.8.R. 1, 2.1 Can. Cr. Cas. 7; Giroux v. The King, (1917) 56 R.C.R. 
63, 29 Can. Cr. Cas. 258.

Whether an indictment has been ”preferred ” or not]—In lie Walsh 
(R. v. County Court), 48 N.S.R. 1, 23 Can. Cr. Cas. 7, it was safd: 
“ This section provides that re-election may be made after an indict
ment has been ' preferred ’ and 1 think also after it has been found, 
because it may be after indictment preferred, and at any time before 
the trial has commenced. There is, of course, an intervening time 
between the finding of the indictment and the commencement of the 
trial; the trial cannot commence until after the prisoner has pleaded, 
and the re-election may lie at any time before the commencement of 
the trial.” (23 Can. Cr. Cas. 21).

If the accused has elected speedy trial and before the trial has 
begun in the county judge's criminal court he is arraigned on the same 
charge in the jury court on the indictment found against him while he 
was out on bail, the accused may object to plead on the ground of his 
prior election of speedy trial, and the jury court thereupon may post
pone the arraignment to the next sittings pending the speedy trial be
fore the county court judge so that the accused may plead the result 
of the speedy trial in answer to the indictment ; R. v. Thompson, 14 
Can. Cr. Cas. 27, 17 Man. R. 608; or quash the indictment on due proof
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appearing that an election had been regularly made and so gave exclu
sive jurisdiction to the county judge's court to try the offence. See 
R. v. Burke, 24 Ont. R. 64; Giroux v. The King, (1917) 56 S.C.R. 63,
11 O*. Cr. ('hr. L->.

Cases under prior law: R. v. Gibson, 29 N.8.R. 4, 3 Can. Cr. Cas. 
451 ; R. v. Lawrence, 5 B.C.R. 160, 1 Can. Cr. Cas. 295 ; R. v. Wener,
12 Que. K.B. 320, 6 Can. Cr. Cas. 406; R. v. Komienskv (No. 2) 12 
Que. K.B. 329, 7 Can. Cr. Cas. 27; R. v. Komienskv (No. 1) 6 Can. 
Cr. Cas. 524.

Consent of prosecuting officer to a re-election after electing a jury 
trial]—The proviso which for convenience of reference is here num 
bered (4) was added by the statute 8-9 Edw. VII, Can., ch. 9, sec. 2 
but was given no number although it manifestly would not be limited 
to sub-sec. (3).

Versons jointly amised.
829. If one of two or more prisoner» charged with the same 

offence demands a trial by jury, and the other or others consent 
to be tried by the judge without a jury, the judge, in his dis
cretion, may remand all the said prisoners to gaol to await trial 
by a jury.

Origin]—Sec. 768, Code of 1892; 52 Viet., Can., ch. 47, sec. 8.

K lection under Part* XVI or XVII.— Re-election.
830. If under Part XVI or Part XVII any person lias 

lieen asked to elect whether he would lie tried by the magistrate 
or" justices, as the case may be, or lieforc a jury, and be has 
elected to he tried by a jury, and if such election is stated in the 
warrant of committal for trial, the sheriff, prosecuting officer 
or judge shall not be required to take the proceedings direchsl 
by this Part.

2. If such person, after his said election to be tried by a jury 
has been committed for trial he may, at any time before the 
regular term or sittings of the court at which such trial by jury 
would take place, notify the sheriff that he desires to re-elect.

3. In such case it shall be the duty of the sheriff to proceed 
as directed by sec. 826, and thereafter the person so committed 
shall be proceeded against as if his said election in the first 
instance had not been made.

Origin!—Sec. 769, Code of 1892; 52 Viet., Can., ch. 47, sec. 9, 
53 Viet., Can., ch. 37, sec. 30.
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Effect of prior election of mode of trial]—In the case of theft by 
juveniles under the age of 16, prosecuted under Par XVII, the option 
of the accused or of his parent or guardian is, in the terms of Code 
sec. 807, to lie that he objects to the justices deciding u|xm the 
charge. The statutory caution given by the justices is an invitation 
to hear the defence, but accompanied by notice that if the accused 
wishes to lie tried by a jury he must “ object now.” Likewise before 
the amendment made by 8-9 Edw. VII, ch. 9, sec. 2 to Code sec. 778, 
the election on a summary trial arraignment under Part XVI was for 
or against a jury trial but is now either for trial by the magistrate 
without a jury or for trial “ in the ordinary way by the court having 
criminal jurisdiction.”

Formerly the accused might first elect trial by a jury when before 
the magistrate and later elect trial without a jury when arraigned 
before the district judge's criminal court. Bee. 785 in Part 
XVI still refers to an election to be “ tried before a jury,” in the 
clause directing the magistrate to proceed with a preliminary enquiry, 
but this is probably due to the appropriate amendment of that section 
being overlooked when th? amendment of sec. 778 was made by 8 9 
Edw. Vli, ch. 9. Under sec. 778, as amended, the magistrate is not 
empowered to take a more limited election of the accused to be tried 
by a jury as distinct from the election to lie tried by “a court having 
criminal jurisdiction.” Code sec. 778; R. v. Price and Burnett (1914)
7 W AY R 1. SB Mai. R H, IB \V 1. R 1. St On. Of. Om SSSf mi 
see R. v. Thompson, 17 Man. R. 608, 14 Can. Cr. Cas. 27. An accused 
person, whose election is taken under sec. 778 as amended, must be 
dealt with as provided by secs. 825 and 827 without regard to sec. 830. 
Even the finding of an indictment on the charge will not bar the right 
to make an “ election ” of a speedy trial; Giroux v. The King, (1917) 
56 8.C.R. 63, 29 Can. Cr. Cas. 258 ; but if the accused has once made 
an election for a jury trial when arraigned under Part XVIII he may 
re-elect for a “ speedy trial " only in the event of his obtaining the 
written consent of the prosecuting officer. Code sec. 828 (4).

Continuance of proceedings before another judge.

831. Proceedings under this Part commenced liefore any 
judge may. where such judge is for any reason unable to act, lie 
continued liefore any other judge competent to try prisoners 
under this Part in tlm same judicial district, and such last 
mentioned judge shall have the same powers with respect to such 
proceedings as if such proceedings had been commenced liefore 
him, and may cause such |mrtion of the proceedings to lie re
lated liefore him as he shall deem necessary.

Origin]—Her. 770, Ciste of 1892; 5.1 Viet., Can., eh. 17, see. 10.
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Substitution of another judge where trial judge unable to art]— 
A immun! other proceedings whii-h see, 8Ü1 validates, in the enforcement 
of a I'onvivtimi which lied lieen stayed pending the heeling of mi 
appeal taken on a ease reserved, R. v. Brooks, il B.C.R. 13, 5 Can. Cr. 
Cas. 372.

Ueetlon after magistrate has derllned to try nnder Barts XVI or 
XVII.

832. If, mi tliv trial under Part XVI or Part XVII of any 
person charged with an offence trialile under the provisions of 
this Part, the magistrate or justices decide not to try the same 
summarily, blit commit such person for trial, such person may 
afterwards, with hi» own consent, !«■ tried under the provisions 
of this Part.

Origin]—Hoe. 771, Code of 1892 ; 52 Viet., Can., eh. 47, see. 111.
Il'lierr magistrate lias declined to try summarily| See sees. 734 

(Bart XVI) and SOS (Pari XVII).

Trial ol aroused. Form of reroril.

833. If the prisoner upon being arraigned under this Part 
consents as aforesaid and pleads not guilty the judge shall np- 
point an early day, or the same day, for his trial, and the prose
cuting officer shall subpoena the witnesses named in the deposi
tions, or such of them and such other witnesses as lie thinks 
requisite to prove the charge, to attend at the time appointed 
for such trial, and the judge may proceed to try such prisoner, 
and if he lie found guilty sentence as aforesaid shall lie passed 
upon him.

2. If he la- found not guilty the judge shall immediately 
discharge him from custody, so far as respects the charge in 
question.

The prosecuting officer in such ease shall draw up a record 
as nearly as may he in form 61.

Origin]—See. 772, Code of 1892 ; 52 Viet., Can., eh. 47, sec. 11.
Prirate prosecutor has no status]—In Rex v. Gilmore (1903), 7 Can. 

Cr. Cas. 219, 0 U.L.R. 2811, it was derided that a private prosecutor 
was “no party to” a prosecution in the county court judge's eriminul 
court for jierjury, “ nor indeed Iwunil liy any judgment that may Is
lande in it," and that, though "he may,'with the consent of the pro|n-r 
authorities, proceed in the name of the Sovereign," lie has " against
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(lie will of both parties” (i.c., the Crown and the accused) ‘‘no power 
over, or voice in, the prosecution.” To the same effect is the decision 
in R. v. Clark (1904) 9 Can. Cr. Cas. 925 (N.8.) ; and see R. v. Fraser, 
30 O.L.R. 598, 23 Can. Cr. Cas. 140.

Powers of court]—The judge of the county court judge's criminal 
court is fully invested in relation to the criminal jurisdiction of that 
court with all the powers which a judge of the supreme court would 
have in exercising the criminal jurisdiction of the supreme court. R. v. 
Burke, 1 Can. Cr. Cas. 539, 545. And by sec. 839 the judge has all the 
powers of amendment which are possessed by any court before which 
an indictment may be tried.

The judge trying the case without a jury is entitled to make the 
like inferences from the evidence as a jury might make. R. v. Ward 
(1914) 48 N.8.R. 204, 24 Can. Cr. Cas. 75.

Code sec. 889 authorizes an amendment of the count in nn indictment 
in certain cases of variance if the accused has not been misled or preju
diced by the variance. But if the amendment sought to Is» made has 
no reference to the same transaction and makes the charge a quite 
different one from that on which the accused gave his election for 
trial, he must again be put to his election on such new charge. K. v. 
Lacelle, 11 O.L.R. 74, 10 Can. Cr. Cas. 229.

Sentence in excess of legal limit1—Because of the limitations of the 
Habeas Corpus Act in respect of commitments in execution from a 
court of record (sec. 824), the procedure by habeas corpus is not 
applicable to the reversal or correction (sec. 1120) of the illegal 
sentence. The proper remedy is that of an appeal by reserved case or 
case stated under sec. 1013 et scq. R. v. Kavanagh, 5 Can. Cr. Cas.
for (ML).

Jurisdiction at place of commitment although not locality of 
offence']—In R. v. Tetrault, 11 W.L.R. 305, 17 Can. Cr. Cas. 259 (Sask.) 
it was held that the place of election for speedy trial is the district 
to the gaol of which the accused has legally been committed on the 
preliminary enquiry; this is not necessarily the district in which the 
offence was committed. R. v. Harrison [1918] 1 W.W.R. 12, 10 Sask. 
L.R. 436, 29 Can. Cr. Cas. 159; R. v. Anderson fl918] 1 W.W.R. 12, 
29 Can. Cr. Cas. 176; R. v. Lynn, 4 Sask. L.R. 324, 16 W.L.R. 324, 
19 Can. Cr. Cas. 129.

Intermixing of trials]—See R. v. MeBerny, 26 N.S.R. 327, 3 Can. 
Cr. Cas. 339; R. v. Burke, 36 N.S.R. 408, 8 Can. Cr. Cas. 14. R. v. Sing, 
9 B.C.R. 254, 6 Can. Cr. Cas. 156; R. v. Bullock, 6 O.L.R. 663, 8 Can. 
Cr. Cas. 8; R. v. Reid, 12 Can. Cr. Cas. 352 (N.S.).

Where there are two or more charges against the same person to 
be tried before the same county judge under the speedy trials clauses 
it is desirable that the practice should be to dispose of one before 
taking evidence in the other. R. v. Iman Din, 15 B.C.R. 476, 18 Can. Cr. 
Cas. 82. The fact that evidence was adduced on a trial upon a second
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charge before the first charge pending l>eforc the same county judge 
was finally disposed of, is not of itself ground for setting aside the 
first conviction. Whet lier or not the trials have been intermixed so as 
to invalidate a conviction is a question depending upon the special 
circumstances relied upon to show that the accused has been prejudiced 
by that mode of procedure. R. v. Iman Din, 18 Can. Cr. Cas. 82, 15 
B.C.R. 476. The accused is prejudiced if the evidence on the one 
charge has been taken into consideration in finding him guilty on the 
other. R. v. McBerny, 26 N.8.R. 327. As to accepting the certificate 
of the trial judge that he was not so influenced, the authorities are 
in conflict. See R. v. Iman Din, supra; R. v. Bullock, 6 O.L.R. 633, 8 
Can. Cr. Cas. 8; R. v. Fry, (1898) 19 Cox C.C. 135, 67 L.J.Q.B. 712. 
For cases as to intermixing trials of summary conviction matters, see 
note to Code see. 710.

Upon several charges of perjury in respect of one affidavit, the 
judge is bound to regard the whole affidavit ns the sworn statement 
in respect of each charge, and should not treat each paragraph of the 
affidavit as an entire statement independently of the other paragraphs, 
as the one may qualify or explain the other. R. v. Cuban (or Cohn), 36 
N.8.R. 240, 6 Can. Cr. ('as. 386.

If found guilty sentence "os aforesaid" shall be passed]—This 
refers to the procedure under sec. 827 in case the accused had pleaded 
guilty. By sub-see. (4) of sec. 827, the judge shall pass the “ sentence 
of the law ” on the prisoner, and the sentence is to have the same 
effect as if passed by a court having jurisdiction to try the offence 
in the ordinary way.

Sentence may include costs and expenses]—See sec. 1044.
Uncharged crime not to be considered in sentence]—In sentencing a 

defendant found guilty of an offence, the judge should not increase 
the sentence because he considers the defendant guilty of some other 
offence with which he has not been charged. R. v. Bright, [1916] 2 
K.B. 441; R. v. Harris, 30 Can. Cr. Cas. 13 (Ont.).

Form of record when the prisoner pleads not guilty]—Code form 61, 
following sec. 1152.

Preferring charges other than those fur which accused l> committed.
834. The prosecuting officer may, with the consent of the 

judge, prefer against the prisoner a charge for any offence for 
which he may lie tried under the provisions of this Part other 
than the charge for which he has been committed to jail for trial 
or hound over, although such charge does not appear or is not 
mentioned in the depositions upon which the prisoner was com
mitted or is for a wholly distinct and unconnected offence: 
Provided that the prisoner shall not be tried under this Part or 
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upon any such additional charge unless with his consent obtained 
as hereinbefore prov ided.

2. Any such charge may thereupon be dealt with, prosecuted 
and disposed of, and the prisoner may be remanded, held for 
trial or admitted to bail thereon, in all respects as if such charge 
had been the one upon which the prisoner was committed for 
trial.

Origin]—(See. 773, Code of 1892; 52 Viet., Can., ch. 47, sec. 12.
Consent of judge to prefer a new charge]—This consent must he 

obtained before the charge is preferred. R. v. Cohon, (1903) 36 N.8.R. 
240, 6 Can. Cr. Cas. 386. The right* to add a second count for another 
offence is not dependent upon the first count being proved. R. v. 
Stickler, (1910) 16 Can. Cr. Cas. 45 (B.C.).

Consent to trial on new charge]—The proviso added to the new 
sub-sec. (1) by the amendment of 1909 makes it clear that the prisoner’s 
consent must he obtained in respect of the added or substituted charge 
under the formalities of sec. 827. If he refuses so to be tried he must 
remain in custody or under bail, as the court decides, to be tried in the 
ordinary way by the court having criminal jurisdiction (sec. 827) (1); 
that is, with a jury. He is in that event to be held for trial or 
admitted to bail in all respects as if such charge had been the one 
upon which he was committed for trial ; sec. 834 (2) ; and an indict
ment preferred against him under secs. 872 and 873, or in Alberta or 
Saskatchewan a formal charge in lieu of an indictment. It is a matter 
of precaution in case of such new charge going to the jury court to 
obtain the consent under sec. 873 of the judge presiding over such 
court to the preferring of the indictment notwithstanding the consent 
already obtained in the county judge’s criminal court under sec. 834. 
For eases prior to the 1909 amendment reference may be made to R. v. 
Carrière, 6 Can. Cr. Cas. 5, 14 Man. L.R. 52 ; R. v. Douglas, 12 Can. 
Cr. Cm ISO, It Mm. ft. MS. ft. \. Lwsr, 8S VMM 114; ft. v. 
Morgan, 2 B.C.R. 829 ; R. v. Smith, 25 N.S.R. 138; Cornwall v. The 
Queen, 33 U.C.Q.B. 119 (Ont.) ; Goodman v. The Queen (1883) 3 Ont. 
R. 18; R. v. Clark, 9 Can. Cr. Cas. 125; R. v. Wener, 12 Que. K.B. 320, 
6 Can. Cr. Cas. p. 406. The charge which may be added or substituted 
under that section and be tried by defendant’s consent to speedy trial 
is not necessarily one which is cognate to the one for which the accused 
was committed or bailed, but may be for an offence wholly discon
nected therewith under the present see. 834. In this respect, R. v. 
Wener, supra, is superseded.

Towers of Judge on trial.

835. The judge shall, in any case tried before him, have the 
same power as to acquitting or convicting, or convicting of any 
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other offence than that charged, as a jury would have in ease 
the prisoner were tried by a court having jurisdiction to try 
the offence in the ordinary wav, and may render any verdict 
which might lie rendered by a jury upon a trial at a sitting of 
any such court.

Origin]— Sin*. 774, Code of 1892; 52 Viet., Can., eh. 47, sec. 13.
Adjourning the trial]—Code sec. 839.^S
Amending the charge]—Code sec. 839.
Autrefois convict or autrefois acquit]—Code secs. 905-909; R. v. 

Taylor, (1914) 5 W.W.R. 1105, 7 Alta. L.R. 72, 22 Can. Cr. Cas. 234, 
20 W.L.R. 052; R. v. Clark, » Can* Cr. ('as. 125.

Conviction for less<r offence proved]—Code sec. 951.
Conviction for attempt proved]—Code sec. 949.
Conviction where attempt charged and full offence proved]—Code 

sec. 950.
Cattle stealing]—The conviction may lat for the lesser offence (sec. 

392) of fraudulent dealing with cattle.
Trial of joint receivers of stolen goods]—Code sec. 954.
Vino]—Code see. 958.
Reserved ease from county court judge's criminal court]—It is not 

competent for the judge to submit the question “ whether there is any 
legal evidence to sustain the conviction ” and send up the whole evidence 
for the court of appeal to review. He may state the effect of evi
dence given to sustain a certain charge or give the material part of it, 
and reserve a question as to its sufficiency in point of law to convict, 
but it was never contemplated that he could send up the whole body of 
the evidence, and ask if that evidence is sufficient to convict. R. v. 
Cohon, 36 N.fl.R. 240, 6 Can. Cr. Cas. 386.

The question reserved cannot be whether the judge has come to a 
proper conclusion on the evidence ; but he may ask a question in this 
form : “ Was there any evidence upon which the prisoner could properly 
be convictedf” R. v. McRrady, (1919) 15 O.W.N. 369. The question 
should not be whether the trial judge “ was right in law and on the 
evidence " in finding the accused guilty. R. v. McBrady, supra. Where 
certain findings of fact are made by the judge and a conviction entered 
thereon the appellate court on a case reserved may decide that upon 
the findings the verdict should have Imvii an acquittal, and in that ease 
the appellate court may order a verdict to 1m* entered accordingly. 
R. v. Ayoup, 39 N.H.R. 598, 16 Can. Cr. Cas. 375.

Penitentiary sentence]—On a sentence to a penitentiary the authority 
of the sheriff to take the prisoner there and of the warden to receive 
him is a certified copy of the sentence taken from the minutes of the 
court which imposed it. The certified copy need not contain all the 
averments necessary in describing the offence in an indictment and the
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venue in (lie* alwenve of any other appearing will Itc prewud to bo 
that indicated by the name of the county in the margin. Smithemau v. 
The King, .15 8.C.R. 4110, II Can. Cr. Can. 17, affirming ex parte Bmithe- 
man, 35 8.C.R. 189, 9 Can. Cr. Cas. 10.

Hall If trial by Judge.
836. If the prisoner elects to lie tried by a judge without the 

intervention of a jury the judge may, in his discretion, admit 
him to hail to appear for his trial, and extend the hail, from 
time to time, in ease the court lie adjourned or there is any 
other reason therefor.

2. Such hail may lie entered into and Jierfeeted la-forc the 
clerk of tlie court.

(Irutin 1—Sec. 775, Code of 1892; 52 Viet., Can., ch. 47, sec, 14.
Ontario tariff for Clerks of the Peace']—
(II.) Kvcry recognizance to »]'l>vnr ....................................... *0.50

IVarrant for arrest of prisoner out on hall.
836\. Whenever a prisoner who has been admitted to hail 

pursuant to see. H;l(i. does not appear at the time mentioned in 
the recognizance or to which the court is adjourned, the judge 
may issue a warrant for his apprehension which may lie executed 
in any part of Canada.

OWflinl—8-9 Kdw. VIT, Can., eh. 9, see. 2.
Bench icarrant on non-appearance of person bailed]—This section 

added in 1909 is intended to enable n sjiecdy trial judge to issue a 
bench warrant where a | risoncr admitted to bail does not appear, it 
having been doubted whether he formerly had that power.

Ontario tariff for Clerks of the Peace]—
(14.) Calling parties on their recognizance and recording

their non-ap|s‘a ranee. Fur each person called ............ $0.25

Hall If trial by jury.
837. If a prisoner elects to he tried by a jury the judge may, 

instead of remanding him to gaol, admit him to hail, to appear 
for trial at such time and place and before such court as is 
determined upon, and such hail may be entered into and per
fected before the clerk of the court.

Origin]—Sec. 776, Code of 1892 ; 52 Viet., Can., ch. 47, sec. 15.
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Adjournment.
838. Tlu- judge may adjourn any trial from time to time 

until finally terminated.

Origin)—Sec. 777, Code of 1892 ; 52 Viet., Can., ch. 47, sec. 16.
Adjournment of speedy trial]—An adjournment of a speedy trial 

may be made in order to obtain the attendance of a material witness, 
although the party applying for same had elected to proceed without 
such witness, and although the trial had commenced. R. v. Gordon 
(1898) 6 B.C.B. 160, 2 Can. Cr. Cas. 141.

But a speedy trial should not Ire adjourned at the request of the 
Crown, simply to enable the prosecution to obtain better evidence that 
a witness examined on the preliminary enquiry is absent from Canada 
so as to admit his deposition in evidence. R. v. Morgan (1893) 2 
B.C.R. 329.

Ontario tariff for Sheriffs1—
(45.) Each day's attendance at an adjournment of the 

County (or District) Court Judge's Criminal Court.
In each case ....................................................................... $2.00

Not more than $4 to be allowed in respect of the same day's service.

Powers of amendment.

839. The judge shall have all the jtowers of amendment 
which are possessed hy any court before which an indictment 
may he tried under this Act.

Origin]—Sec. 778, Code of 1892 ; 52 Viet., Can., ch. 47, sec. 17.
Powers of amendment]—If a new charge is added or substituted, the 

right of election on the new charge must be given. Code sec. 834; 
B. v. Lacelle, 11 O.L.B. 74, 10 Can. Cr. Cas. 229, 6 O.W.B. 911.

Benign liance to prosecute or give evidence.—Notice to appear.

840. Any recognizance taken under sec. 692, for the purpose 
of binding a prosecutor or a witness, shall, if the person com
mitted for trial elects to be tried under the provisions of this 
Part. Is- obligatory on each of the persona bound thereby, as to 
all things therein mentioned with reference to the trial by the 
judge under this Part, as if such recognizance had been origin
ally entered into for the doing of such things with reference to 
such trial : Provided that at least forty-eight hours' notice in 
writing shall be given, either personally or by leaving the same
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at tliv place of residence of tire persons bound by such recog
nizance as therein described, to appear before the judge at the 
place where such trial is to be had.

Origin]—Bee. 779, Code of 1892; 53 Viet., Can., eh. 37, sec. 29.
Recognizance to proseeute or give rridenre]— See sees. 688. 692,

1094. See. 840 refers in terms only to see. 692, and it is an open ques
tion whether a private prosecutor who has been bound over at his own 
request when the magistrate discharged the accused and who thereafter 
lias preferred an indictment try leave of the court, may not, on defend
ant’s election of trial under Part XVIII without a jury, consider his 
obligation under his recognizance at an end. He may, of course, lie 
sulqsenaed by the Crown prosecutor to give evidence, but his recog
nizance under sec. 688 was merely to " prefer and prosecute an indict
ment." If the recognizance tie given under sec. 692, then sec. 840 
ojierates as a statutory extension of the obligation so as to make it 
apply to Part XVIII subject to the proviso it contains. It is at least 
doubtful whether the like extension can be attached to see. 688.

Witnesses to attend throughout trial.—Default or contempt of court.
841. Every witness, whether on behalf of the prisoner or 

against him, duly summoned or sub]xenaed to attend and give 
evidence before the judge sitting on any such trial on the day 
ap(Miinted for the same shall Ire bound to attend and remain in 
attendance throughout the trial.

2. If he fails so to attend he shall be held guilty of contempt 
of court, and may lie proceeded against therefor accordingly.

Origin]—See. 780, Code of 1892; 52 Viet., Can., ch. 47, sec. 18.

Warrant may Issue for witness.—Detention thereunder or release 
on recognizance.—Contempt.—Penalty.—Forms.

842. Upon proof to the satisfaction of the judge of the ser
vice of a subpoena, upon any witness who fails to attend before 
him as required by such subpoena, and upon such judge being 
satisfied that the presence of such witness before him is indis
pensable to the ends of justice, he may, by his warrant, cause 
the said witness to lie apprehended and forthwith brought before 
him to give evidence as required by such subpoena, and to answer 
for his disregard of the same.

2. Such witness may be detained on such warrant before the 
said judge, or in the common gaol, with a view to secure his 
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preeenoe as a witness ; or, in the discretion of the judge, such 
witness may t»e released on recognisance with or without sure
ties, conditioned for his apjiearanee to give evidence as therein 
mentioned, ami to answer for his default in not attending upon 
the said subpu-na, as for a contempt.

3. The judge may, in a summary manner, examine into and 
dispose of the charge of contempt against any such witness who 
if found guilty thereof, may be fined or imprisoned, or both, 
such a fine not to exceed one hundred dollars, and such imprison
ment to be in the common gaol, with or without hard lalaiur. 
and not to exceed the term of ninety days, and he may also la- 
ordered to pay the costs incident to the execution of such warrant 
and of his detention in custody.

4. Such warrant may be in form 62 and the conviction for 
contempt in form 13, and the same shall la- authority to the 
(arsons and officers therein required to act to do as they are 
therein respectively directed.

Origin]—Sec. 781, Code of 1892; 52 Viet., Can., ch. 47, sec. 19.
Subpoena for witnesses]—Code sec. 833.
Form of warrant to apprehend witness]—Code form 82, following 

sec. 1152.
Form of conviction for contempt]—Code form 13, following sec. 

1152.
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PROCEDURE BY INDICTMENT.

General Provisions as to Indictments.

Records etc* need not be on parchment.

843. It shall not be necessary for any indictment or any 
record or document relative to any criminal case to be written 
on parchment.

Origin]— Sec. 608, Code of 1892; R.8.C. 1886, ch. 174, see. 10.1.
The indictment]—An indictment is defined to In* a written accusa

tion of an offence preferred to and presented upon oath as true by a 
grand jury at the suit of the Government. If the grand jury are satis
fied of the truth of the accusation, they write on the back of the bill 
" a true bill.” The bill is then said to lie found, and is publicly re
turned into court ; the party stands indicted, and may then lie required 
to answer the charge against him. R. v. Townsend, 3 Can. Cr. Cas. 29 
at 49, 28 N.8.R. 468.

When the jury have made the indorsements on the bills, they bring 
them publicly into court, and the clerk of the court calls each juryman 
by name, and then the clerk of the peace or assize asks the jury 
whether they have agreed upon any bills, and bids them present them 
to the court. The clerk then reads over the name of the offenders and 
offences, with the finding of the jury, which is either ” a true bill ” 
or M no bill,” as the case may be. R. v. Townsend, supra. Unless the 
context otherwise requires, " indictment ” includes an information and 
presentment, also a formal charge under sec. 873a. Hee Code sec. 1 
(16). It also includes any “record,” i.e., the written charge under 
secs. 825 and 827 of Part XVIII (speedy trials).

It is a privilege of the Attorney General to bring lief ore the grand 
jury an indictment against any person suspected of 1 icing guilty of an 
offence, and that without there having tieen any preliminary inquiry 
or any information whatever lief ore a magistrate. Code sec. 873.

If there has been a valid commitment for trial, an indictment may 
be based thereupon and presented to the grand jury. The grand jurors 
hear the witnesses upon this indictment and decide whether or not the 
accused should be put on trial ; they can do this even if the proceed
ings before the magistrate at the preliminary hearing have not been
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regular in every respect. R. v. Morin, (1917) 26 Quo. K.B. 428, 28 
Can. Cr. Caa. 269.

If it is proposed to read to the grand jury or to the petit jury, oil 
account of absence or illness of a witness, a deposition taken at the 
preliminary hearing, it may be necessary to show that the deposition 
has been regularly taken, but for other purposes it is too late to object 
to the regularity of the deposition because it was not authenticated by 
the magistrate and the stenographer in conformity with sec. 68.1, if, fol
lowing the preliminary hearing, the accused made option under Part 
XVIII to go before the assizes for a jury trial. R. v. Morin, supra.

Presentation of true bill]—The mere presentation by the grand 
jurors of a bill forms no part of their deliberations and determination. 
That is disposed of in the grand jurors' room and the finding there 
written is simply handed in to the court. Often presiding judges direct 
that the foreman alone or such number of jurors as directed may do 
so, without the whole panel appearing. Veronnenu v. The King, (1916) 
54 8.C.R. 7, 27 Can. Cr. Cas. 211, 216, per Idington, .1.

Form of stating offences in indict ment]—See Code forms 6."» and 64 
and Code secs. 852-857.

Two indictnunts for same offence]—It is unusual and useless to 
have two indictments for the same offence. The accused can complain 
of this and demand that the Crown elect between the two indictments 
and proceed only upon one of them. R. v. Morin, (1917) 26 Que. K.B. 
428, 28 Can. Cr. Cas. 269. If he does not make this demand the accused 
cannot escape the necessity of standing trial before the petit jury 
because one of the two indictments has not been withdrawn. It is 
certain that the accused cannot undergo two trials for the same 
offence. If the Crown thought of making him submit to a new trial 
upon the other indictment, the accused would succeed on the plea of 
autrefois acquit or autrefois convict. R. v. Morin, supra. If the 
accused has suffered no prejudice from the fact that there were two 
indictments upon which the grand jury found two true bills, leave to 
appeal will be refused where there has been a trial on one of them 
only. R. v. Morin, supra.

Special provisions governing trials in Yukon Territorg]—See the 
Yukon Act, R.8.C. 1906, ch. 63, as amended 1907, ch. 53, 1908, eh. 76; 
1909, ch. 37; 1912, ch. 56; and Code sec. 9.

Trials at bar]—Trials “at bar" l>efore three judges representative 
of the full court are now unusual. Examples may be found in A. (i. v. 
Bradlaugh, 14 Q.B.D. 695; R. v. Jameson [1896] 2 Q.B. 425, 18 Cox, 
392; R. v. Lynch [1903] 1 K.B. 446; R. v. Castro, L.R. 9 Q.B. .150.

Statement of tenue In margin of Indictment. - Loral description.

844. It shall not Ik? necessary to state any venue in the 
body of any indictment, and the district, county or place named

1156



ÎNhK'TMK\TS \\|» T«ÎAIA I !

in the margin tliereof shall la* tin* venue for all the facts stated 
in the ImhIv of the indict meut.

2. If I oval description is required sueli local description shall 
he given in the hod y of the indictment.

Origin]—Bee. <*>09, Code of 1892; R.8.C. 1880, eh. 174, sec. 104; 
14-15 Viet., Imp., eh. 100, see. 23.

Objection to venue}—An objection to the jurisdiction in respect of 
venue had formerly to be raised by a special plea to the indictment. 
R. v. O'Rourke, 1 Ont. 464, which plea was required to l>e duly verified 
by affidavit or otherwise. R. v. Malott (1885), 1 B.C.R., pt. 2, p. 207; 
Malott v. R. (1886), 1 B.C.R., pt. 2, 212; but see. 905 abolishes that 
form of sjieeial plea, and any such ground of defence may now be relied 
on under the plea of not guilty. Reetion 905 (2). As to jurisdiction 
of criminal courts, see Code secs. 577-588.

Orderiufi chon pc of rcmie]- Hee sec. 8M4-KN7.
*' If local description 4» required ”]— -This refers to offences such as 

burglary, housebreaking, theft from a dwelling-house, forcible entry, 
etc., where a more definite locality than the venue must appear in 
order properly to charge an offence. If the offence Is* one not requiring 
local description, it is assumed that the county or district named in the 
margin of the indictment, and which formerly indicated the district 
from which the grand jury had l>een drawn, is the county or district 
in which the crime was committed. Hmitheman v. The King, 35 8.C.R. 
490, 9 Can. Cr. Cas. 17.

Jurisdiction\—If the offence 1>e liegun in one district and con
cluded in another, the indictment may lie brought in either ; R. v. 
Hogle, 5 Que. Q B. 59, 5 Can. Cr. Cas. 53; Founder v. Attorney-General. 
19 Que. K.B. 436, 17 Can. Cr. Cas. 108; R. v. O'Oorman, 18 O.L.R. 
427, 15 Can. Cr. Cas. 173; or may follow a committal for trial made 
in the same county on the accused lieing found or apprehended there, 
if the crime were committed within the same province. Code see. 577 ; 
Fournier v. Attorney-General, 19 Que. K.B. 436, 17 Can. Cr. Cas. ins.

Certain technical arernunts dispensed tritli in indictment]—See secs 
.844 859, 861-869.

Order for particulars]—Hee secs. 859, 860.

Form of Indictment.

845. It shall not bo necessary to state in any indictment 
that the jurors pros* * or attinnation.

2. It shall ho sufficient if an indictment begins according to 
form 03. or to the like effect.
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3. Any mistake in the heading shall upon being disvovered 
lie forthwith amended, and whether amended or not shall ha 
inunaterial.

Origin]—Sec. 610, Code of 1892.
Form of headings of indictment—Code form 63, following Code 

nee. 1152. As to the statement of the venue in the margin of the 
indictment and the effect thereof, see see. 844.

Certain technical averments dispensed with in indictment]—See sees. 
844-859, 859, 861-869.

Order for particulars]—See seen. 859, 860.
When court may amend indictment]—See secs. 845 ( 2), 889-893.

Special Cases.

Indictment for pretending to send money, etc., In letter.

846. It shall not lie necessary to allege, in any indictment 
ngainst any (lerson for wrongfully and wilfully pretending or 
alleging that he inelnncd and sent, or caused to lie inclosed and 
sent, in any (sist. letter, anv money, valuable security or chattel, 
or to prove oil the trial, that the act was done with intent to 
defraud.

Origin]—See. 618, Code of 1892; R.S.C. 1886, eh. 174, see. 113. 
Pretending to mail money]—See see. 407.
" In any indictment "]—See de6nition of indictment in sec. 2, silli- 

sec. (16).

Indictment for treason, etc.—Amendment,

847. Every indictment for treason, or for an offence against 
any of the sees., 70 to SO inclusive, shall state overt acts, and no 
evidence shall he admitted of any overt act not stated unless it 
is otherwise relevant as tending to prove some overt act slated.

2. The jaiwcr of amending indictments in this Part contained 
shall not extend to authorize the court to add to the overt acts 
stated in the indictment.

Origin]—Sec. 614, Code of 1892.
Treasonable offences]—See secs. 74-86.
Amending indictments]—See sees. 845 (3), 889-893.

Indictment for stealing by tenant or lodger.

848. An indictment may he preferred against any person 
who steals any chattel let to lie used by him ill or with any house
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or lodging, or who steal» any fixture ho let to be used, in the 
same form as if the offender was not a tenant or lodger, and in 
either rase the |iro|ierty may la- laid in the owner or |arson 
letting to hire.

Oily is | Her. 625, Cede of 1 SI»- ; R.8.V. 1*86, I'll- 174, we. 127.
Theft by trail at or hxlutr |—Hee see 560.

Arcessorles after the fart and reedier*. Joining receivers.

849. Every one charged with lieing an accessory after the 
fact to any offence, or with receiving any property knowing 
it to have been stolen, may he indicted, whether the principal 
offender or other party to the offence or person by whom such 
property was so obtained has or has not been indicted or con
victed, or is or is not amenable to justice, and such accessory 
may he indicted either alone as for a substantive offence or jointly 
with such principal or other offender or person.

2. When any property has been stolen any nutnlier of receivers 
at different times of such projwrty, or of any part or parts 
thereof, may bo charged with substantive offences in the same 
indictment, and may be tried together, whether the person by 
whom the property was so obtained is or is not indicted with 
them, or is or is not in custody or amenable to justice.

Origin]—See.. 627, Code of 1*112; R.8.C. 1886, ch. 174, sees. 133, 136. 
138.

Jccessorics after the fact]—Hev sees. 71, 574, 575, and as to murder, 
secs. 267, 858, and treason, see. 76.

Verdict against one an triât of joint receivers]—See see. 954.
Heceiving stolen property]—Hee sees. 399-403, 849, 954, 993, 994, 

1049, 1050.
In an indictment against O. for receiving a sum of money stolen 

liy 8., the prosecuting attorney is not obliged to tiegin hv proving the 
offence of theft so mentioned. The mention of the name of the thief 
in the indictment for receiving is surplusage and presents no obstacle 
to the conviction of the receiver under sec. *49, R. v. Omuls, 18 (Joe. 
K.B. 118, 15 Can. Cr. Cas. 20.

Directing separate trial on various eonnts] —See secs. 856-858.

Indictment of post office employees.

850. In any indictment against any person employed in the 
|*>st office of Canada for any offence against this Act. or against 
any [lemon for an offerne committed in respect of any person
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so employed, it sIihII Ih* suflicient to allege that the offender, or 
sueh other person, was t "in the post office of Canada at
the time <if the commission of sill'll offenee, without staling 
further the nature or particulars of his employment.

Origin]— See. «24, Coile of 18112; K.8.C. 188fl, ch. .15, see. 111.
Postal offences /jeneralli/]—flee Cmle sees. 1, 207, 200, 205, 1«4, 105, 

366, 407, 451, 5100, 51ti, 338, 850, 867, 800, anil the Post Office Art, 
R.8.C. 1906, eh. «6.

Indictment charging prêtions rontlellons.

851. In any indictment for an indictable offence, committed 
after a previous conviction or convictions for any indictable 
offence or offences, or for any offence or offences, for which a 
greater punishment may In' inflicted by reason of such previous 
conviction, it shall lie sufficient, after charging the subséquent 
offence, to state that the offender was at a certain time and place, 
or at certain times and plan's, convicted of an indictable offence 
or offemt'S, or of an offence or offences, as the ease may Im1. and 
to state the substance and effect only, omitting the formal part 
of the indictment and conviction, or of the summary conviction, 
as the case may he, for the previous offence or offences, without 
otherwise describing the previous offence or offences.

Origin]—Sec. 628, Code of 1892; R.8.C. 1886, eh. 174, see. 139.
Offences after previous conviction]—See Revs. 370, 375-377, 386 (2), 

465, 530, 533-535, 568, 851, 963, 982, 1053, 1081.
Indictment charging previous conviction]—Where a person is charged 

on an indictment, it is provided by sec. 851 of the Code that previous 
convictions may be alleged on the face of the indictment. Sections 963 
and 982 provide a procedure for charging the accused in such cases with 
these former convictions, when so alleged on the face of the indictment, 
and for proving them if it should become necessary to do so. As regards 
proceedings by indictment, Richards, J.A., expressed the view in R. v. 
Edwards, 13 Can. Cr. Cas. 202, 17 Man. R. 288, that it was the inten
tion of Parliament, as shown by the above sections of the Code, that 
the alleging of former convictions on the face of the indictment is a 
condition precedent to charging the accused with them. He added, “ It 
may be that it was intended that the need for alleging former convic
tions on the record, where it is intended to charge the accused with 
them, should only apply to proceedings by indictment. At any rate 
there is no provision in the Code for alleging them on the record, or 
for proving them, when a person, brought before a magistrate for a
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preliminary inquiry as to an indictable offence, electa to lie tried by 
such magistrate. For the above reason a magistrate is placed in a 
doubtful position with regard to his power of considering previous 
convictions when such an election is made. If he cannot, after convict
ing a person for the offence for which he is trying him, refer to, and 
have proved before him, previous convictions against that person, then 
his power of dealing with the case is not so great in all respects as the 
power of a court where the trial is had on an indictment. On the 
other hand, the particularity of the above quoted sections of the Code 
and the care they show in providing that the accused and his counsel 
shall know that he is to be charged with them, and that the accused 
shall lie protected from any mistake as to his identity with other per
sons previously convicted, or as to the existence of such previous 
convictions, prove such an intention on the part of Parliament to 
require those provisions, that it is difficult to find an intention to dis
pense with them on trials before a magistrate. It is a rule of adminis
tration of criminal law that the rights of an accused person shall be 
carefully protected. Where such rights are, as above, so fully safe
guarded in the case of a trial upon an indictment, I cannot see my way, 
in the absence of express legislation, to hold that those safeguards arc 
meant to be dispensed with on a trial by a magistrate."

In a later case it was held that sections 851 and 963 as to the pro
cedure in case of a charge for a second or subsequent offence involving 
an increased penalty, do not apply to summary conviction offences. 
R. v. Cruikshanke, 23 Can. Cr. Cas. 23, 6 W.W.R. 524, 7 Alta. L.R. 92 
The defendant is to lie arraigned in the first instance upon so much 
only of the indictment as relates to the subsequent offence. Hoc. 963. 
While there is no similar provision in Part XV of the Code relating 
to summary convictions, there are similar enactments to be fourni in 
both federal ami provincial statutes as regards certain offences there
under punishable on summary conviction. Cf. The Canada Temperance 
Art, li.s.r. ISOS, - i,. 188.

General Provisions as to Counts.

Stating substance of offence.—In popular language.—In the words 
of the enactment or otherwise.—Form.

852. Every count of an indictment shall contain, and shall 
he sufficient if it contains in substance, a statement that the 
accused has committed some indictable offence therein s|>ecified.

2. Such statement may be made in popular language without 
any technical averments or any allegations of matter not essential 
to be proved.

3. Such statement may l>e in the words of the enactment 
describing the offence or declaring the matter charged to be an
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indirtaMe offence, or in any words sufficient to give the accused 
notice of the offence with which lie is charged.

4. Form 64 affords examples of the manner of stating offences.

Origin]—Sec. 611, Code of 1892.
Application generally]—The general provisions of sees. 852 and 853 

are not to lie restricted in their operation because of any of the specific 
matters regarding which provision is made by sec. 855. Sec sub-sec. 
(2) of the latter section.

Manner of describing offences]—
All that is intended by sub-sees. 2 and 3 is that it is not necessary 

to set forth all the legal elements of the offence but that, either popular 
or the statutory word or words may l>c used. R. v. Trainor [1917] 1 
W.W.R. 415. For instance, it is not necessary in a charge of theft to 
use some such phrase ns " did fraudulently and without colour of right 
convert to his use ” a certain thing ” with intent to deprive the owner 
of such thing.” It is sufficient to say “ did steal ” such or such a thing, 
the property of so and so. Or, again, for instance, under sec. 448, it 
is sufficient to say that the accused at such a time and place 
did assault so and so with intent to rob him, without setting forth 
the legal ingredients of the crime of robticry. But the enactment does 
not mean that it is sufficient to say that the accused did on sueh a day 
“ commit theft ” or “ steal,” or " did commit an assault with intent to 
rob,” without specifying the thing stolen or identifying the person 
assaulted, not necessarily by name but in some way or other. R. v. 
Train... . [HIT] 1 W.W.R. 115, 10 AU*. L.R. 164, IT 0**. Of. < ns. US.

All that is meant is that the offence itself (*.«., the kind of offence, 
the nature of the crime) need only be described in words of the statute 
creating it. R. v. Trainor, supra; Smith v. Moody [1903] 1 K.B. 56, 
72 L.J.K.B. 43; R. v. Stroulger, 17 Q.B.D. 327; R. v. Goodfellow, 11 
O.L.R. 359, 10 Can. Cr. Cas. 424.

Except for certain specific enactments in the Criminal Code, refer
ence must lie had to the common law for the rules and principles 
governing criminal pleading and procedure. R. v. Bainbridge (1918) 
42 O.L.R. 203.

The first general rule respecting indictments is, that they should lie 
framed with sufficient certainty: 1 Chitty’s Criminal Law, 2nd ed., p. 
169. For this purpose the charge must contain a certain description 
of the crime of which the defendant is accused, and a statement of the 
facts by which it is constituted, so as to identify the accusation, lest 
the grand jury should find a bill for one offence, and fhe defendant 
lie put upon his trial in chief for another, without any authority; ib. 
These precautions are also necessary in order that the defendant may 
know what crime he is called upon to answer, and may Ik* entitled to 
claim any right or indulgence incident as well as that the jury may 
appear to be warranted in their conclusion and that the court may see
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such a definite offence on record, that they may apply the judgment, 
and the punishment; they are also important in order that the defend
ant's conviction or acquittal may insure his subséquent protection ; the 
certainty essential to the charge consists of two parts, the matter to be 
charged, and the manner of charging it: ib., p. 169. The indictment 
must state the facts of the crime, with as much certainty as the nature 
of the case will admit: ib., p. 171. The cases of an indictment for keep
ing a disorderly house, or a common gambling-house, may be considered 
as exceptions to the general rule, but they differ materially from prose
cutions for offences which consist of individual acts, ns the very 
ground of complaint in these peculiar cases consists of a series of 
transgressions: ib.: B. v. Bainbridge (1918) 42 O.L.B. 2011.

Sec. 855 removes objections for not naming or describing with pre
cision any person, place, or thing; but the very preciseness of the word 
“ precision " indicates that substantiality of description is not «lone 
away with. R. v. Bainbridge, supra.

Sec. 852 states that every count of an indictment shall contain, and 
shall be sufficient if it contains in substance, a statement that the 
accused has committed some indictable offence therein specified ; by 
sub-sec. 2, the statement may be made without any technical averments 
or any allegations of matter not essential to lie proved ; and, by sub
sec. 3, such statement may lie in the words of the enactment describing 
the offence or declaring the matter charged to be an indictable offence, 
or in any words sufficient to give the accused notice of the offence with 
which he is charged. But it is evident from sub-sec. 2 that matter 
which is essential to be proved is not to be omitted, and from sub-sec. 
3 that the accused is to have notice of the offence and not merely of 
the character or class of the offence; while sub-sec. 1 requires that 
there is to be a substantial statement of an offence which, not the 
class of which, is specified, and which must be an indictable one. R. v. 
Bainbridge, supra.

Section 853 provides that so much detail of the circumstances of 
the alleged offence as to afford the accused reasonable information and 
to identify the transaction shall be given, but that the absence or 
insufficiency of such details shall not vitiate the count. And, by sub
sec. 2 of sec. 855, the general provisions of sees. 852 and 853 are not 
to be restricted or limited by other provisions in Part XIX as to mat
ters therein mentioned. Sec. 853 relates only to details of circum
stances and does not dispense with the substantial circumstances which 
constitute the offence.

None of these sections (852, 853, 855) dispenses with the necessity, 
which existed previous to the Code, of a substantial statement of facts 
constituting and showing by their statement that they constitute an 
offence. R. v. Bainbridge (1918) 42 O.L.R. 203, 215; R. v. Weir, 9 
Que. Q.B. 253, 3 Can. Cr. Cas. 499; R. v. Weir, 8 Que. Q.B. 521, 3 Can. 
Cr. Cas. 102 ; R. v. Cameron, 2 Can. Cr. Cas. 173 (Que.) ; R. v. France.
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1 ClUâ. Ci. Cas. 321 (Que.) ; B. v. Doyle, 27 N.B.R. 294, 2 Can. Cr. Cas.
■ x. NiS) I" Qm g I\ i. s « an Cr Om at; u. v. flsyis

2 Terr. L.B. 383. 4 Can. Cr. Cas. 265 ; B. v. Flynn, 18 K.B.R. 321 ; B. v. 
Morrison, 18 N.B.R. 682; R. v. Bachraek, 28 O.L.R. 32; R v. D&rroek, 
37 O.L.B. 27.

An indictment only states the legal character of the offence and dot s 
not profess to furnish the details and particulars. These are supplied 
by the depositions and the practice of informing the prisoner or his 
counsel of any additional evidence not in the depositions what it may 
l>e intended to produce at the trial. Mulcahcy v. R. (1868), L.R. 3 H.L. 
.106; I townie v. The Queen, (1888) 15 8.C.B. 358, 375.

If the indictment alleges only a fact which might or might not. 
according to the circumstances, be sufficient to prove an offence, a plea 
of guilty will lie struck out, and the indictment quashed, Rex v. 
Labourdette, 13 B.C.R. 443, 13 Can. Cr. Cas. 379.

As a general rule the name of the person against whom an offence 
has been committed should be given, and any property which has been 
the subject of an offence should be descril>ed. But to prevent a crime 
going unpunished where it is impossible to give the name of the party, 
it is in such cases sufficient, as an exception to the general rule, for 
the grand jury to state that it has been committed against a person 
to the jurors unknown. R. v. Taylor, (1895) 4 Que. Q.R. 226.

A charge for doing an unlawful act on a railway in a manner likely 
to cause danger is bad if it does not disclose the nature of the unlawful 
act. R. v. Porte, 14 Can. Cr. Cas. 238, 18 Man. L.R. 222.

In George v. The King, 8 Can. Cr. Cas. 401, 35 8.C.R. 376, the 
charge was laid for “ unlawfully stealing goods.” There was no allega
tion that the offence was committed "fraudulently and without colour 
of right," which are the words used in sec. 347 of the Code in defining 
the crime of theft or stealing. The words, "without colour of right," 
in the definition of theft, are apparently used in the same sense as the 
word “ feloniously " in the common law definition of larceny. The 
Supreme Court of Canada held that the offence was sufficiently stated. 
See also Rex v. Yee Mock, 21 Can. Cr. Cas. 400, 13 D.L.R. 220; Rex v. 
Ynhlnn, 13 Can. Cr. Cas. 489, 17 O.L.R. 179; R. v. Gill, 18 O.L.R. 234, 
14 Can. Cr. Cas. 294. Harris, J., in R. v. Morrison (1916) 49 N.8.R. 
446, 26 Cun. Cr. Cas. 26 at 34, expressed the opinion that George v. The 
King has the effect of overruling R. v. Cohon (or Cohn) 6 Can. Cr. 
Cas. 386, 36 N.8.R. 240, in so far ns the latter dealt with the form of 
the charge.

Where an indictment contains in substance a statement that the 
accused committed the indictable offence of perjury in a judicial pro
ceeding, and in certainty and sufficiency complies with all the require
ments prescribed by the section, it is not bed by reason of the omission 
to allege therein that the perjury was committed with intent to deceive 
or mislead. R. v. Yaldon (1908) 17 O.L.R. 179, 13 Can. Cr. Cas. 489.
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To state in the disjunctive the subject matter of the offence pro 
vided that all and every one of the matters or things set forth us the 
subject matter are capable of beiug the subject matter of the offence 
charged, does not make the indictment bad. Bee. 854. R. v. Kelly, It) 
W.W.R. 11145 (Man.) at 11152. Per Prendergast, J. Same case in 
appeal [1917] 1 W.W.R. 40; and Kelly v. The King [1917] 1 W.W.R 
40.1, 54 8.C.B. 280, 27 Can. Cr. Cas. 282.

No count of an indictment is to be deemed objectionable or insuffi
cient for the reason only that it does not state who is the owner of 
any property therein mentioned (sec. 855) ; but particulars may be 
ordered in favour of the accused so as to give him reasonable informa
tion as to the act or omission to be proved against him and to identify 
the transaction referred to (secs. 853, 859). As to the application of 
sec. 852 to particular offences, see the various sections dealing with 
offences.

Surplus*ige]—An unnecessary allegation in a court may be rejected 
as surplusage. R. v. Walker, 12 Can. Cr. Cas. 197, at 200, 6 Terr. L.R. 
27(1, 4 W.L.R. 288.

Forvi of examples of the manner of staling offences\—Code form 04, 
following sec. 1152.

Certain technical averments dispensed with in indictment]—Hec sees. 
844-859, 801 809.

Order for particulars]—See secs. 859, 860.
Amendment of indictment]—See secs. 889-89.3.

Indictment.—Absence of details of circumstances.-Reasonable in 
formation to uecused.—Reference to section of statute.—Each 
count for a single transaction.

853. Every count of an indictment shall contain so much 
detail of the circumstances of the alleged offence as is su Hid cut 
to give the accused reasonable information as to the act or omis
sion to be proved against him, and to identify the transaction 
referred to: Provided that the absence or insufficiency of such 
details shall not vitiate the count.

2. A count may refer to any section or subsection of any 
statute creating the offence charged therein, and in estimating 
the sufficiency of such count the court shall have regard to such 
reference.

3. Every count shall in general apply only to a single 
transaction.

Origin]~rSec.. 611, Code of 1892.
Limiting each count to a single transaction]—The practice is well 

established in England that several offences should not be charged in
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the Haine count, although opinions have been expressed which indicate 
that this is more a matter of uniformity of practice than of strict 
law. R. v. Thompson (1913) 9 Cr. App. R. 252, at 259 ; and see 
Castro v. The Queen (1881) ti A.C. at 244; note that sub-sec. (6) of 
Code sec. 853 uses the qualifying words “ in general."

Evidence that during a defined period of less than six months a 
deficiency had occurred equal to the amount by which the accused had 
falsified an entry in his employer's books at or about the date at which 
he is charged with having embezzled this sum, accompanied, as it was, 
by evidence warranting the inference that the money stolen had reached 
his hands and had been misappropriated by him, suffices to sustain a 
conviction for theft of the entire sum (although it may have been 
taken in numerous small amounts at different times during the period 
covered by the evidence) without proving the taking of each or any 
of such several amounts. The case may be treated as one continuous 
act of theft, although there were a number of distinct takings. R. v. 
Henwood (1870), 22 L.T.B. 486, 11 Cox C.C. 526; R. v. Bleasdale, 2 
Car. k K. 765 ; R. v. Slack, L.R. 7 Q.B. 408 ; R. v. Balls, L.R. 1 C.C.R. 
328, 40 L.J.M.C. 148; Minehin v. The King (1914) 23 Can. Cr. Cas. 
414 at 420.

Count valid although certain statements omitted]—The general pro
visions of secs. 852 and 853 are not to be restricted in their operation 
because of any of the specific matters regarding which provision is 
made by sec. 855. 8ee sub-sec. (2) of the latter section.

Dividing or amending c<nints]—Although it is directed by sec. 853 
(3) that every count shall in general apply only to a single transaction, 
it should lie noted that see. 854 enacts that a count shall not l>e deemed 
objectionable on the ground, inter alia, that it is double or multifarious. 
Sec. 892 enables an application to be made by the accused at any stage 
of the trial to have the count divided or amended, if it is embarrassing 
to the defence liecause of its being double or multifarious, or because 
of its following the statute declaring the offence by charging in the 
alternative matters which are so stated in the statute.

Joinder of counts]—See Code sec. 856.
Certain technical averments dispensed with in indictment]—See secs. 

844 859, 859, 861-869.
Order for particulars]—See secs. 859, 860.
Amendment of indictment]—See secs. 889-893.
“Absence or insufficiency of details'’]—The words of the proviso to 

sec. 853, i.e., “ provided the absence or insufficiency of such details 
shall not vitiate the count,” mean only that the count cannot lie quashed 
owing to the absence or insufficiency of the details but it does not mean 
that the accused is not entitled to demand them. R. v. Trainor [1917] 
1 W.W.R. 415, 10 Alta. L.R. 164, 27 Can. Cr. Cas. 232.

Keference to the depositions for particulars]—It has been suggested 
rather than decided that if the essential information to which the
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accused is entitled has already been brought out in the depositions 
on a preliminary enquiry, it may be sufficient to reply to the demand 
in respect of the indictment laid in general terms, that the particulars 
are set out in the depositions ; R. v. Trainor [1917] 1 W.W.R. 415, 419 
(Alta.). So on a charge of seditious libel the accused would be 
entitled to a statement from the prosecution either that all the words 
quoted in the depositions were still charged against him or that some 
were dropped and some still charged, specifying the particular words 
so dropped or so retained. R. v. Trainor [1917] 1 W.W.R. 415, 419 
(Alta.). For the sake of formality in the record it is preferable that 
the words which are the basis of a libel charge or the identity of the 
writing or paper containing them should appear in the indictment 
itself. Ibid. Although under Code sec. 861 the “ words " do not need 
to be set out, the substance and effect should be stated. R. v. Trainor, 
supra; R. v. Bainbridge (1918) 42 O.L.R. 203. As depositions are often 
mislaid, the prosecutor in drawing up an indictment should not be 
content to leave the charge in a vague and indefinite form, but should 
include the information in the indictment itself. The accused should 
not be asked to plead to a charge merely saying that the accused “ com
mitted perjury ” or “ published a defamatory libel ” or “ uttered 
seditious words ” without specifying at least the substance and effect 
of the language complained of. R. v. Trainor [1917] 1 W.W.R. 415, 419.

Offences may be charged In the alternative.

854. A eount shall not lx* deemed objectionable on the ground 
that it charges in the alternative several different matters, acts 
or omissions which are stated in the alternative in the enactment 
describing any indictable offence or declaring the matters, acts 
or omissions charged to l>e an indictable offence, or on the 
ground that it is double or multifarious.

Origin]—Sec. 612, Code of 1892.
Summary trial “charge ” is a “count ”]—Code sec. 2 (16); R. v 

Mah Sam, 19 Can. Cr. Cas. 1.
Where statute describes offence in the alternative]—For example, 

sec. 384 creates the social offence of stealing “ in or from ” a railway 
building. A charge is not multifarious in describing the offence in the 
same way. R. v. White, 34 N.S.R. 436, 4 Can. Cr. Cas. 430; and see 
re Patrick White, 31 8.C.R. 383.

Where a count is multifarious]—Under sec. 854 it is no objection to 
the indictment that a count is double or multifarious. There is, how
ever, the direction of sub-sec. (3) of sec. 853 that every count shall 
“ in general ” apply only to a single transaction. The origin and 
development of the rule of practice requiring trial upon only one felony 
charge at a time is explained by Lord Blackburn in Castro v. The
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Queen (last) L.R. 66 A.C. 229 et 244. But for that rule ami «part 
from its statutory recognition, even two Mollira might la- charged in 
the same coast. It is now, however, the uniform ami well established 
practice in England that several offences should not he charged in the 
name count, R. v. Thompson (1913) 9 Cr. App. R. 252 at 259. Code 
sec. 857 gives express |M>wer to direct a ne;»arate trial upon one or 
more separate " counts," while me. 892 provides for the division of 
various charges which are included in one count if found emharrassing 
to the defence.

IHvidinp or omenetinp a multifarious coast]—See Code ms-. 892.

Count not objectionable or Insufficient on ground of omission ol 
certain statements.

855. No count shall I*1 themed objectionable or insufficient 
for tlie reason only,—

(а) that it does not contain the name of the person injured,
or intended, or attempted to lie injured : or,

(б) that it does not state who is the owner of any property
therein mentioned; or,

(e) that it charges an intent to defraud without naming or 
describing the person whom it, was intended to 
defraud ; or,

(dj that it docs not set out any document which may In' the 
sulijta • charge ; or,

(e) that it does not set out the words used where words used 
are the subject of the charge; or,

(/) that it does not specify the means by which the offence 
was committed; or,

(;/) that it does not name or describe with precision any 
person, place or thing; or,

(/i) that it does not in eases when- the consent of any 
person, official or authority is required before a 
prosecution can lie instituted, state that such consent 
has been obtained.

2. No provision obtained in this Part as to matters which 
are not to render any count objectionable or insufficient shall Im1 
construed as restricting or limiting in any way the general pro
visions of sees. 852 and 853.

Origin]—See. 613, Code of 1892.
Nub-sec. (b)—Not naming owner of property]—In practice, an 

indictment for theft should not be preferred in which it is stated that
1168
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the goods are the property of a person unknown if the person is really 
known. R. v. Carswell, 10 W.W.R. 1027, at 1031. If, however, the 
prosecution lay the indictment with a stated ownership of the stolen 
goods, the charge is thereby restricted and such ownership would have 
to be proved. R. v. Carswell (1916) 10 W.W.R. 1027, 26 ('an. Cr. Cas. 
288, 34 W.L.R. 1042; R. v. Murray, 75 L.J.K.B. 593; R. v. Nier, (1915)
9 W.W.R. 838, 9 Alta. L.R. 353, 25 Can. Cr. Cas. 241, 33 W.L.R. 180.

Substance of offence to be charged]—See Code sec. 852 and note to 
same; Smith v. Moody [1903] 1 K.B. 56; R. v. Traiuor, [1917] 1 
W.W.R. 415, 10 Alta. L.R. 164, 27 Can. Cr. Cas. 232, 35 W.L.R. 415; 
R. v. Bainbridge, 42 O.L.R. 203.

Certain technical averments dispensed with in indictment]—See secs

Order for particulars]—See secs. 859, 860.
Amendment of indictment]—See secs. 889-893.

Joinder of counts.— Exception of murder charge.

856. Any number of counts for anv offences whatever may 
lie joined in the same indictment, and shall he distinguished in 
the manner shown in form 63, or to the like effect: Provided 
that to a count charging murder no count charging any offence 
other than murder shall Ik- joined.

Origin]—Sec. 626, Code of 1892.
Applicable to a charge tried under Part XVIII]—Secs. 856-860 are 

applicable to “speedy trials ” under Part XVIII. R. v. Cross (1909) 
43 N.S.R. 320, 14 Can. Cr. Cas. 171.

No joinder with murder charge]—As to the latter, see secs. 259,
M, Mt

Form of headings of indictment]—Code form 63, following sec. 
1152.

Persons jointly indicted]—When several persons are indicted jointly 
the Crown always has the option to try them either together or separ
ately, but the defendants cannot demand as a matter of right to l>e 
tried separately. R. v. Murray and Mahoney, [1917] 1 W.W.R. 404, 
411 (Alta.) ; R. v. Weir (No. 4), 3 Can. Cr. Cas. 351, 8 Que. Q.B. 521 ; 
R. v. McConohy, 5 Rev. Leg. 746 (Que.) ; 2 Hawk. P.C., ch. 41, sec. 8. 
Upon good ground being shown for a severance the presiding judge 
may, in his discretion, grant separate trials to the persons jointly in
dicted. R. v. Littlechild, (1871) L.R. 6 Q.B. 293; R. v. Bradlaugh, 
15 Cox C.C. 217; R. v. Murray and Mahoney (No. 2), [1917] 1 W'.W.R. 
404, 411 (Alta.). As a general rule the discretion of the trial judge 
on such a question cannot be reviewed. Ibid. ; R. v. Martin, 9 Can. Cr. 
Cas. 371, 383, 9 O.L.R. 218, 5 O.W.R. 317.

If one of the defendants on a joint trial offers no evidence in
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defence, the trial judge has a discretion, at the close of the case for 
the prosecution, to submit that defendant's case separately to the jury. 
B. v. Humbly, Id U.C.Q.B. 617 (Ont.).

If one defendant on a joint indictment pleads guilty, he is then a 
compellable witness as well as a competent one for either the prosecu
tion or the defence. R. v. Gallagher, 13 Cox C.C. 61; R. v. Jackson, 
6 Cox C.C. 525.

And, of course, one defendant is both competent and compellable as 
a witness if the Crown consents to a verdict of acquittal against him 
before proceeding against the others. And, although acquitted, if it 
appears from his testimony or otherwise that ho was an accomplice, the 
jury should be warned that it is inadvisable to convict on an accom
plice's testimony without corroboration.

The general rule is that persons jointly indicted should be jointly 
tried, but when, in any particular instance, this would work an in
justice to any of such joint defendants, the presiding judge should, on 
due cause being shown, permit a severance and allow separate trials. 
R. v. Murray and Mahoney, [1917] 1 W.W.R. 404 at 411.

The discretion of the presiding judge must not be exercised in a 
desultory or immethodical manner, but it must be guided and regu
lated by judicial principles and fixed rules. R. v. Murray and Mahoney,
| 19171 1 W.W.R Ml Si 111

Some of the usual grounds for a severance are: That the defendants 
have antagonistic defences; R. v. Murray and Mahoney (No. 2), [1917] 
1 W.W.R. 404, 412; that important evidence in favour of one of the 
defendants which would be admissible on a separate trial would not be 
allowed on a joint trial; R. v. Murray and Mahoney, supra; that evi
dence which is incompetent against one defendant is to lie introduced 
against another and that it would work prejudicially to the former 
with the jury; R. v. Murray and Mahoney (No. 2), [1917] 1 W.W.R. 
404, 412; R. v. Martin, 9 Can. Cr. Cas. 371, 9 O.L.R. 218, 5 O.W.R. 
317 ; that a confession made by one of the defendants if introduced 
and proved would lie calculated to prejudice the jury against the other 
defendants; R. v. Murray, supra; that one of the defendants could give 
evidence for all or some of the other defendants and would become 
a competent and compellable witness on the separate trials of such other 
defendants; R. v. Murray, supra; and see ex parte Ferguson, 17 Can. 
Cr.' Cas. 437; R. v. Blais, 10 Can. Cr. Cas. 354, fi O.L.R. 345; R. v. 
Connors (1893) 3 Que. Q.B. 100; 5 Can. Cr. Cas. 70.

If the Crown is to make use of a confession by one of the prisoners 
he will usually be tried separately. R. v. Weir (No. 4) 8 Que. Q.B. 
521, 3 Can. Cr. Cas. 351; R. v. Martin, 9 Can. Cr. Cas. 371, 9 O.L.R. 
218, 5 O.W.R. 317. But the omission to do this will not always entitle 
the accused to a new trial. R. v. Davis, (1914) 5 W.W.R. 1340, 19 
B.C.R. 50, 22 Can. Cr. Cas. 431, 26 W.L.R. 912.

Where two prisoners are tried together and a written statement by
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one of them to the Attorney-General is put in by the counsel of that 
prisoner without objection by counsel of the other prisoner, but such 
statement contained nothing but what had been already brought out in 
the examination and cross-examination of the prisoner making the 
statement, the trial judge is justified in refusing a separate trial. R. v. 
Davis, supra.

If two persons are jointly indicted and tried together, the state
ments or admissions made by each are generally only evidence against 
him who makes them. In certain circumstances, they may be evidence 
against both ; but, if they l»e only evidence against him who makes 
them, injustice to the other accused is guarded against by the presiding 
judge telling the jury that this is so. There is no sufficient reason to 
suppose that injustice to the accused could not l»e effectually guarded 
against by the judge instructing the jury that they should discard 
from their minds a statement not found to have l>een accepted by the 
accused as his own. Christie's Case, 10 Cr. App. R. 141, at 157 (H.L.).

In R. v. Joachim, (1912) 7 Cr. App. R. 222, two women were held 
to be properly convicted for the misdemeanour of committing malicious 
damage to an amount exceeding five pounds, though the damage done 
by one was of lesser amount. The charge was laid for breaking win
dows in connection with suffragist disturbances, but there was evidence 
that neither of the defendants knew that the other was breaking 
windows. Both belonged to the same association of suffragists although 
but slightly acquainted with each other, nor did the appellant know 
until after breaking a window that the other had already broken 
another window of the same premises. Lawrence, J., for the Court of 
Criminal Appeal, said: “We think it was a question for the jury 
whether on all the evidence they were acting in concert and the jury 
was entitled to take all the facts into consideration. It is not neces
sary that each should have known the acts of the other, if, in fact, they 
were both acting under the direction or suggestion of a person whose 
orders they took, knowing that others were doing the same. They 
are equally guilty, although they had no knowledge of each other’s 
actions or existence.”

Where several offenders are found guilty of the same offence, it 
may often be proper to award different degrees of punishment.

Evidence of one defendant for or against his co-defendant1—Canada 
Evidence Act, R.8.C. 1906, ch. 145, secs. .1, 4 and 5. (See Appendix 
to this Vol.)

Each count may be treated as separate Indictment. Separate trial.
—Joinder of charges of theft.

857. When there are more counts than one in an indictment 
each count may Ik* treated as a separate indictment.

2. Tf the court thinks it conducive to the ends of justice to
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du so, il may direct that the accused shall lie tried u}k»ii any 
one or more of such counts separately : Provided that, unless 
there be sjanial reasons, no order shall Ik* made preventing the 
trial at the same time of any number of district charges of theft, 
not exceeding three, alleged to have been committed within six 
mouths from the first to the last of such offences, whether against 
the same jhtsoii or not.

Origin]—8ec. 626, ('ode of 1892.
Jàinder of counts J—Offences of the same character, though differing 

in degree, may be united in the same indictment, and the prisoner tried 
on both at the same time, and on the trial he may be convicted on the 
one and not on the other. Theal v. R. (1882), 7 8.C.R. 397, 405.

The former rule was that if different felonies were stated in several 
counts of an indictment, while no objection could l>e made to the indict
ment on that account in point of law, the judge, in his discretion, might 
quash the indictment, or require the counsel for the prosecution to select 
one of felonies and confine himself to that. That was technically 
termed putting the prosecutor to his election, and was done when the 
prisoner, by reason of two charges being inquired into at the same 
time, would lie embarrassed in his defence, or, as it has been said, lest 
it should “ confound " him in his defence, a matter however only of 
prudence and discretion, to be exercised by the judge. Per Ritchie, C.J., 
in Theal v. R. (1882), 7 8.C.R. 397, 405. A separate trial may now 
be directed under this section in respect of any of the counts instead 
of putting the prosecutor to his election.

Hut in misdemeanours it was no objection to an indictment that it 
contained several charges. Young v. The- King, 3 Term. R. 98, 106.

In Rex v. Dunn, 1 Moody C.C. 146, it was held in on indictment 
for stealing several articles, it was no ground for confining the prose
cutor's proof to some of the articles that they might have been and 
probably were stolen at different times, if they might have been stolen 
all at once ; but on an indictment against a receiver for receiving several 
articles if it appear that they were received at different times, the 
prosecutor might, under the English practice, have been put to his 
election.

The English practice is to put the prosecutor to his election in 
felonies where the overt acts relied on as proving the different offences 
are in substance the same. R. v. Lockett, [1914] 2 K.B. 720, 30 Times 
LB. 233, 9 Cr. App. R. 268.

A separate trial may now lie directed under see. 857 of the Code, 
in regard to any of the counts of an indictment, instead of, as formerly, 
putting the prosecutor to his election, and in order to guard the accused 
against surprise at the trial, he may ask the prosecution to furnish the 
particulars of the several charges alleged in the various counts of the
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indictment, mid then the court might, under nee. 859 of the Code, if 
satisfied that it was necessary for a fair trial, order the prosecution 
to furnish particulars, or direct a separate trial on each count. R. v. 
Michaud, 17 Can. €r. Cas. H# (N.H.).

Where evidence admissible on one count t* inadmissible on another 1— 
If the court allows all charges to Ik* tried together, then the evidence 
admissible upon each count is properly liefore the jury. If a part of 
the evidence is admissible to prove one count, but is wholly inadmis 
sihle upon another count, the judge ought to do his licet to counteract 
any prejudice that might lie caused in the trial of the latter count, by 
telling the jury to leave out of consideration the evidence which was 
not admissible upon that count. R. v. Kelly f 19171 1 W.W.R. 46, 27 
Can. Cr. Cas. 140, 188; Kelly v. The King [1917| 1 W.W.R. 463, 54 
H.C.R. 8SK), 27 Can. Cr. Cas. 282. Reg. v. Caul, 566 Q.B.D. 202, at pp. 
211 212, 59 LJ.M.C. 138, 54 J.P. 007, 02 L.T. 845, 17 On C.C. 111

If the defence think that such a direction would not prevent the 
jury considering the evidence on one count in deciding the other, the 
remedy is to apply for a separate trial of one or more of the counts. 
R. v. Strong (1915) 43 N.B.R. 190, 24 Can. Cr. Cas. 430, 26 D.L.R. 122.

It is to be noted that the provisions of the Criminal Code relating 
to the joinder and trial of distinct charges of theft, differ in an 
important respect from the corresponding sections of the English Lar
ceny Act (24-25 Viet., Imp., ch. 96, secs. 5-6). R. v. Kelly, [1917] 
1 W.W.R. 46, 27 Can. Cr. Cas. 140, 182 (Man.). Per Perdue, J.A. 
Where five charges under several separate counts in an indictment for 
theft and false pretenses arose out of one continuous set of trans
actions, the trial judge's discretion is properly exercised in trying the 
five counts together and separating the trial as to a count for perjury 
involved with the other transactions. R. v. Kelly [1917] 1 W.W.R. 46 
(Man.) at 51 ; same case on ap|ieal, Kelly v. The King, 11917] 1 W.W.R. 
463, 54 8.C.R. 220, 27 Can. Cr. Cas. 282; R. v. Cross, 43 N.H.R. 320, 14 
Can. Cr. Cas. 171.

Amendment of indutmtnt]—Hoc secs. 889-893.
Certain technical averments dispensed with in indictments]—See secs 

844-857, 859, 861-869.
Order for particulars]—See secs. 859, 860.
Distinct charges of theft; “ whether against the same person or 

not "]—The addition of the words “ or not ” in sec. 857, make the 
section distinguishable from the corresponding clause in the Larceny 
Act, 1861 (Imp.), 24 and 25 Viet., ch. 96, sec. 5, under which it has 
been held that the distinct charges of theft included in the one indict
ment must not charge one defendant in one count singly and with 
another defendant jointly in another. R. v. Edwards ( 1912) 8 Cr- 
App. R. 128, [1913] 1 K.B. 267, 82 L.J.K.B. 347.

Doubt as to appeal from the discretionary order]—In R. v. Hughes, 
17 Can. Cr. Cas. 450 (Ont.), Maclaren, J.A., expressed the opinion
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that the discretion of the trial judge under sec. 857 to try the different 
counts separately or jointly would not be subject to rcviear by the 
Court of Appeal.

Multifarious counts]—Bee. 892 permits of an application lielng 
made at any stage of the trial to “amend or divide “ any count which 
is double or multifarious and embarrassing to the defence.

IHsagreemcnt on some counts]—As each count may he treated as a 
separate indictment the verdict on some counts may lie accepted although 
there is a disagreement on others; leaving the latter for separate trial 
tiefore another jury. R. v. Toronto By. Co. (No. 1), 24 O.L.R. 5H9, 
18 Can. Cr. Can. 417 (reversed on other grounds, Toronto Ry. Co. v. 
The King, 11917] A.C. «20, 29 Can. Cr. Can. 29.)

Order (or trial separately,- Procedure on each count as If separate 
Indictment.

858. Any order for trial tt|ion one or more counts of an 
indictment separately may lie made either before or in the course 
of the trial, and if it is made in the course of the trial the jury 
shall he discharged from giving a verdict on the counts on which 
the trial is not to proceed.

2. The counts in the indictment as to which the jury are so 
discharged shall lie proceeded upon in all respects as if they had 
liccn found in a separate indictment.

Origin]—Sec. 626, Code of 1892.
Division of multifarious counts]—See see. 892.

Particulars.
Particulars may be ordered.

859. The court may, if satisfied that it is necessary for a 
fair trial, order that the prosecutor shall furnish a particular,—

(it) of what is relied on in support of any charge of perjury, 
the making of a false oath or of a false statement, 
fabricating evidence or suliornation, or procuring 
the commission of any of such offences ;

(6) of any false pretenses or any fraud charged ;
(r) of any attempt or conspiracy by fraudulent means ; 
(«h stating what passages in any book, pamphlet, news

paper or other printing or writing arc relied on in 
support of a charge of selling or exhibiting an ob
scene lawk, pamphlet, newspaper, printing or 
writing ;
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(e) further describing anv document or words the subject 
of a charge;

(/) further describing the means by which any offence was 
committed ;

(<y) further describing any person, place or thing referred 
to in any indictment.

Origin]—Bees. 613, 615, 616, Code of 1892.
Order for particular*, if *«lisped that it i* ncotmmrg for a fair 

trial1—Code nee. 859 provide* that particular* may lx» ordered if neees- 
*arv for a fair trial and sec. 860 provide* that on an application for 
particular* the court may have regard to the depositions. The purpose 
of the particular* i* for information, and possibly the reference to the 
deposition* is to hoc whether the information required i* already con
tained therein. R. v. Levert on [1917] 2 W.W.R. 584, 590, 11 Alta. L.K. 
355, 28 Can. Cr. Cas. 61. But the deposition* may also lx* referred to 
for ascertaining what i* relied on in support of the charge or the means 
by which the offence was committed where further details should be 
supplied a* necessary for a fair trial (Code sec. 859).

The ordering of particulars i* a matter of judicial discretion. R. v. 
Stevens, 8 Can. Cr. Cas. 387 (N.8.).

The indictment must contain a valid count identifying the charge. 
Then the court, being seized of the nature of the charge, may, if it. 
thinks it essential to a fair trial, order the further particulars. R. v. 
Bainbridge, (1918) 42 O.L.R. 203.

An indictment for theft of money which disclose* the date of the 
offence, the name of the person from whom taken and the amount, does 
not require particular* of the mode in which the alleged offence was 
committed, unless the defendant can show prejudice in hi* defence. 
R. v. Lemelin, 22 Can. Cr. Cas. 109.

Effect of service of particulars]—If the trial judge order* particu
lars, the prosecution is bound by the particulars given in accordance 
with the order. R. v. Carswell ( 1916) 10 W.W.R. 1027, 1038, 26 Can. 
Cr. Cas. 288, 34 W.L.R. 1042. And if without an order, the prosecutor 
furnishes particulars he is likewise bound. R. v. Carswell (1916) 10 
W.W.R. 1027, 1038. The particular* served do not enlarge the scope 
of the indictment ; there can lx* no conviction for something stated in 
the particulars which would not be within the indictment itself. R. v. 
Sinclair (1906) 12 Can. Cr. Cas. 20 (Bask.). R. v. Bainbridge ( 1918) 
42 O.L.R. 203.

Failure to ask particulars us affecting a variance]—If a person is 
convicted on an indictment for forging a promissory note, and the fact 
in evidence was an incomplete note form which nevertheless under 
Code sec. 466 might be the subject of forgery, strict accuracy would 
require that the indictment be amended by calling the document an
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" incomplete promissory note ” ami getting forth in it a detailed ileecrip- 
lion of the doeument. But if no question is raised on the trial when 
an amendment could have tieen ordered, the conviction will stand where 
the defendant made no application for particulars under sec. 859 ami 
was not misled by the discrepancy, in calling the forged document a 
"promissory note.” Ead v. The King (1908 ) 40 SCR. 278, 13 Can. 
Cr. Cas. 348, 360. Moreover the accused might plead autrefois convict 
if again indicted for forging an " incomplete promissory noteM if it 
were in fact the same document as the matter on which the aecuscil 
was given in charge on the former trial would have lieen the same had 
" all proper amendments Iteen made which might then have I men made." 
(Code sec. 907). Ead v. The King, 13 Can. Cr. Cas. 348, 40 8.C.R. 272.

Particular* a* tn specific offence*]—Her* the appropriate Code section 
which deals with the specific oflfeive.

Amendment of indict ment]—Hee sees. 889-8113.
Motion in arrest of judgment]—Code see. 1007.

I’arllrulars.—Copy In lie furnished.
860. When any particular as aforesaid is delivered a uopv 

shall lie given without charge to the accused or his solicitor, 
and it shall lie entered in the record, and the trial shall proceed 
in all respects as if the indictment had I sen amended in con
formity with such particular.

2. In determining whether a particular is required or not, 
and whether a defect in the indictment is material to the sub
stantial justice of the case or not, the court may have regard to 
the depositions.

Origin]—Sec. 617, Code of 1892.

Special Canes.

I.lbel, etc. Sufficiency.—Specifying sense.—What proof necessary.

861. No count for publishing a blasphemous, seditious, 
obscene or defamatory liliel, or for selling or exhibiting an 
obscene Iwsik, pamphlet, newspaper or other printed or written 
inn tier, shall lie deemed insufficient on the ground that it does 
not set out the words thereof.

2. A count for libel may charge that the matter published was 
written in a sense which would make the publishing criminal, 
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«pecifving tlial sense without any prefatory averment showing 
how tile matter was written in that sense.

3. Un the trial it shall Is1 snltieient to prove that the matter 
published was eriniinal either with or without stieli innuendo.

Origin]—Ah*. 615, Code of 1892.
Criminal libel)—Seditious libel, sees. 132-134; blasphemous liliel, 

see. 198; defamatory libel, sees. 317 334, 861, 871, 888, 905, 910-913, 934, 
ttf, W, INI.

Obscene publications]—See sec. 207.
Count for seditious libel]—A defendant was charged with publishing 

a seditious libel. The indictment as presented by the grand jury was 
that he did in a certain year and at a certain place “ publish a seditious 
libel contrary to the Criminal Code sec. 184." The defendant pleaded 
" not guilty" to the indictment without making any objection. On it 
later date the ease came on for trial, when the defendant sought to 
demur to the indictment or to move to quash it, for defects apparent on 
the face. The trial judge refused leave to raise the question, as the 
defendant had already pleaded. Particulars had been (without previous 
demand ) delivered by the Crown after the plea had lieew maile, stating 
that the defendant did “ publish seditious liliel by publishing the fol
lowing pamphlets." Then followed pars. 1 to 7, mentioning respectively 
seven pamphlets, each liearing a different title to the others, except 
that the seventh was not stated to have any title, and the seditious char
acter and the purpose of publishing each was stated separately in its 
own paragraph, but no reference was made to any particular part or 
passage of any of them. The publications mentioned had been before 
the grand jury when they found the indictment. In view of these 
facts and of secs. 859 and 860 of the Code, as to the delivery of par
ticulars, the trial judge amended the indictment by changing the figures 
"184" into "134”—sec. 134 of the Code lieing obviously intended— 
and by adding the words " to wit the matters contained in the annexed 
particulars." The indictment was not sent back to the grand jury, 
nor was the defendant called u|>oii to plead again. The trial then 
proceeded, and the petit jury found the defendant guilty on the amended 
indictment with regard to two of the publications mentioned in the 
particulars. It was held, upon a case stated, that the demurrer to the 
indictment and the motion to quash should have been allowed ; that the 
verdict did not make the indictment good ; that the amendments should 
not have been made without the privity and consent of the grand jury ; 
that the accused had been tried upon seven libels and convicted upon 
two, when the grand jury had found a bill upon only one, which was 
not known to tie either of the two; and that the accused was, therefore, 
entitled to lie discharged notwithstanding the verdict of the jury, 
a motion in arrest of judgment having been made under sec. 1007 and 
disallowed. R. v. Rainbridge, (1918) 42 O.L.R. 203.

1177



[§WtÜ] (KIM I N AL CODE (P AST XIX)

l>rJury. —What Htatmicnt* unneceniuiry In count.

862. No count charging perjury, the making of a false oath 
or of a false statement, fabricating evidence or subornation, or 
procuring the commission of any of these offences, shall In- 
deemed insufficient on the ground that it docs not state tin 
nature of the authority of the tribunal Indore which the oath or 
statement was taken or made, or the subject of the inquiry, or 
the words used or the evidence fabricated, or on the ground that 
it does not expressly negative the truth of the words used.

Origin]—Bee. 616, Code of 1892; R.8.C. 1686, ch. 174, sec. 107.
Particular*]—The prosecutor may be ordered under sec. 859 to fur

nish particulars of what is relied on in support of the charge, but by 
sec. 862 the count is not to be deemed insufficient, and the indictment 
could not therefore he quashed for not having included such particulars 
in the bill found by the grand jury, tiee also sec. 852, as to stating 
the substance of the offence. Sec. 862 makes it unnecessary to state 
the nature of the authority of the tribunal before which the oath was 
taken. R. v. Morrison, (1916) 49 N.H.R. 446, 26 Can. Cr. Cas. 26.

Perjury and cognate offence*]—See secs. 170-177.
“Procuring the commisnion of" perjury, efr.f—By secs. 69 and 70, 

aiders and abetters are declared to l>e parties to the offences procured 
to be committed. They may therefore Ik* charged as principals with 
such particulars as are necessary or may l>e ordered under secs. 852-853, 
859 and 860. Subornation of perjury is specially included in sec. 174 
with the same maximum punishment as for the perjury itself (14 
yean).

Indictment. false pretenses, fraud.

863. No count wliivli charges any false pretense, or any 
fraud, or any attempt or conspiracy liy fraudulent means, shall 
he deemed insufficient because it d<a-s not set out in detail in 
what the false pretenses or the fraud or fraudulent means con
sisted.

Oriyin]—8ee. «16, Code of 181*2; R.S.C. 1880, ch. 174, sec. 107.
False pretense or fraud I—See secs. 404 444. See. 405s as to fraudu

lently obtaining credit uses the phrase "under false pretenses or liy 
means of fraud." The offenee should, however, lie deerrllied with surti 
cient partieularity that the aecused may know with what he is charged. 
Code æes. 852, 85.1 and 850, and notes to same.

Attempts to commit indictable offences|—See secs. 570, 571.
Conspiracy hy fraudulent means]—Set- sis-. 444 and note to same.
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How and in whom Property may be Ijaid.

statement* sufficient ill certain nwH in inillrtaient*.

864 An indictment shall lie ileemeil sufficient in the eases 
following:—

(«) If it lie nooeaaary to name the joint owners of anv real 
or personal projierty, whether tile same la* partners, 
joint tenants, pareeners, tenants in common, joint 
stock companies or trustees, anil it is alleged that 
the property belongs to one who is named, and 
another or others, as the case may be;

(6) If it is necessary for any purpose to mention such per
sons and one only is named ;

(r) If the projierty in a turnpike road is laid ia the trustees 
or commissioners thereof without specifying the 
names of such trusties or commissioners;

(d) If the offence is committed in respect to any property 
in the occupation or under the management of any 
public officer or commissioner, and the property is 
alleged to belong to such officer or commissioner 
without naming him;

(<*) If for an offence under sec. 371 the oyster bed, laying 
or fishery is described by name or otherwise, without 
stating the same to lie in any particular county or 
place.

Origin]—Hue. 619, Code of 1892; R.8.C. 1886, eh. 174, sees. 118, 
119, 120, 121, 123.

Certain technical arermmtH dispensed with in indictments]—Hee sees. 
844 857, 859, 861 869.

Order for particular*]—See sees. 859, 860.
Amendment af indictment]—Hee sees. 889-993.

Property of body corporal e.

865. All property, real and personal, whereof anv body cor
porate has, hy law. the management, control or custody, shall, 
for the purpose of anv indietment or proceeding against any 
other person for any offence committed on or in respect thereof. 
Is* deemed to Is* the property of such body corporate.

Origin 1 —See. 62(1, Cmle of 1892; R.8.O. 1886, eh. 174, set*. 122.
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Stealing ores or mineral».

866 In anv indictment for any <ilTi-ini‘ mentioned in sees. IITS 
and 424 it shall Is* sufficient to lav the property in Hi* Majesty, 
nr in any person or (sir|Kirathin. in different minds in such 
indictment.

Oriÿti,]—Part of nee. «il, Code of IK»2; R.8.C. 1886, eh. 174, see.
lit.

Theft end other nnlaafnl dealing// with gold or lilrrr mine pro- 
duet*]—See sees. 35.1, .178, 424, 424a, 6.17, 750(d), «4M», 80.1.

Amendment at trial «'hen proper!g wrongly laid]__Sis- see. 80.1,

Indictment for offences In respect of postal cards, etc.

867. In any indictment fur any offence committed in re»|ieet 
of any postal card, postage stamp or other stamp issued or 
preparcsl for issue hv the authority of the Variianienl of Canada, 
or of I lie legislature of any )irovinee of Canada, or by. 
or hv the authority of, any corporate body for the pay
ment of any fee, rate or duty whatsoever, the property therein 
may la1 laid in the |icrson in whose pnaseasion, as the owner 
thereof, it was when the offence was committed, or in II is 
Majesty if it was then unissued or in the possession of any 
officer or agent of the (lovernnient of Canada or of the province 
by authority of the legislature whereof it wi s issued or prepared 
for issue.

Oriffi»]—Sec. «22, Code of 18112; R.R.C 1886, eh. 174, see. 125
Post offence» generally]—See Code sees. .1, 209, 265, .164, .165, 366, 

418), 407, 44», 451, 510p. 51«, 538, 8117, s«9, and the Post Office Act, 
R.R.C. 11881, eh. «#.

Theft hr public sériants.
868. In every ease of theft or fraudulent application or dis- 

|Kisition of any chattel, money or valuable security under sec. 
.I.’itl, paragraph (r), or .Till, the property in any such chattel, 
money or valuable security may. in any warrant bv the justice 
la>fore whom the offender is charged, and in the indictment pre
ferred against such offender, 1m* laid in II is Majesty, or in the 
municipality, as the ease may he.

Origin]—See. «23, Code of 1892; R.R.C. 1886, eh. 174, see. 126.
Theft bp public employee/!]—Sec see. 359 (c).
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Government or SI u nicipal employee unlawfully refuting to deliver up 
public property]—See sec. 391.

mVenee* respecting letter hags, etc.

869. When nil olfenee is committed in res|H‘(-t of a |xmt letter 
hag. or a post letter, or other mailahle matter, chattel, money 
or valuable security sent by [amt, the property of such jmst letter 
liag, |Hist letter, or other mailable matter, chattel, money or valu
able security may. in the indictment preferred against the 
offender, he laid in the Postmaster (ieneral ; and it shall not be 
necessary to allege in the indictment, or to prove upon the 
trial or otherwise, that the post letter bag, post letter or other 
mailable matter, chattel or valuable security was of any value.

2. The property of any chattel or thing used or employed in 
the service of the jaist office, or of moneys arising from duties 
of postage, shall, except in the eases aforesaid, lie laid in His 
Majesty, if the same is the property of His Majesty, or if the 
loss thereof would la! Isirne by His Majesty, and not by any 
|H-rson in his private capacity.

Origin]—Sec. «24, Code of 1892 ; ttJS.C. 1886, etc 35, sec. 111.
Certain technical averment t din penned with in indutmfnln]—See secs. 

844-857, 859, 861 869.
Order for particularn]—See worn. 859, 860.
.Intendment of indictment]—Hee secs. 889-893.
Pott off meet generally]—See Code secs. 3, 209, 265, "64. 365, 366, 

460, 407, 449, 451, 51 Op, 516, 538, 867, 869, and the Post Office Act, 
R.B.C. 1906, eh. 66.

Preferrini/ Indictment.

Order for by Judge when perjury committed before him,- Commit
ment In surh ease. Recognizance may he required.

870 Any judge of any court of record before whom any 
inquiry or trial is held, and which he is by law required or 
authorized to hold, may, if it apjiears to him that any person 
has lieen guilty of wilful and corrupt perjury iu any evidence 
given, or in any affidavit, affirmation, declaration, deposition, 
examination, answer or other proceeding made or taken lieforc 
him, direct such person to Ik- prosecuted for such perjury, if 
there appears to such judge a reasonable cause for such
yipfiepniitinn.
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2. Such judge may commit Mich person until the next term, 
sittings or session of any court having power to try for perjury, 
in the jurisdiction within which such perjury was committed, 
or permit him to enter into a recognisance, with one or more 
sufficient sureties, conditioned for his ap|>earanee at such next 
term, sittings or session, and that he will then surrender and 
take his trial and not depart the court without leave.

3. Such judge may require any person he thinks tit, to enter 
into a recognizance conditioned to prosecute or give evidence 
against the person so directed to be prosecuted.

Oriffin]—R.S.C. 1886, eh. 154, see. 4.
Court of record may order inoeecvtion for perjury]—A eommittal of 

a witness pursuant to the judge's direction that he lie held and prose 
euted for perjury does not prevent the same judge from making an 
order for hail, and the judge is not fuuctue officio by reason of the first 
order. Kc Ruthven, 6 R.C.B. 115, 2 Can. Cr. Cas. .‘lit.

A police magistrate holding a summary trial ur 1er see. 777 has lreen 
held not to lie a " court of record " for the purposes of the Halieas 
Corpus Act. R. v. Gibson, 29 Ont. R. 660, 2 Can. Cr. Cas. 302.

Any one hound over may prefer Indictment. Application to quash.
Quashing during trial.

871. Any one who is bound over to prosecute any person. 
whether committed for trial or not, may prefer a bill of indict 
ment for the charge on which the accused has Iteeii committed, 
or in respect of which the prosecutor is so hound over, or for 
any charge founded it [ton the facts or evidence disclosed on the 
depositions taken before the justice.

2. The accused may at any time before he is given in charge 
to the jury apply to the court to quash any count in the indict
ment on the ground that it is not founded on such facts or 
evidence, and the court shall quash such count if satisfied that 
it is not so founded.

3. If at any time during the trial it appears to the court that 
any count is not so founded, and that injustice has been or is 
likely to be done to the accused in consequence of such count 
remaining in the indictment, the court may then quash such 
count and discharge the jury from finding any verdict upon it.

Origin]—Sec. 641 of the 1892 Code as amended by 63-64 Viet., eh. 
46, see. 3.
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Recognizance to prefer indictment]—See sees. 688, 689, 692.
Security for —The court before which the indictment is to lie 

tried or a judge thereof may in its or his discretion order that the 
prosecutor who has been bound over to prosecute under sec. 688 at his 
own request, shall not be permitted to prefer any such indictment until 
he has given security for the costs which might lie ordered against 
him under sec. 689 (1) in favour of the accused, including the latter's 
costs of appearance on the preliminary enquiry. See. 689 (2).

Any one who is bound over to prosecute u any person ”]—It would 
seem that corporations are now included as to offences of which a cor
poration can be guilty. Nee definition of person in Code sec. 2 (IS) 
and Re Schofield (191.3) 22 Can. Cr. Cas. 9.3, distinguishing the cases 
of Re Chapman and City of London, 19 O.R. .3.3, decided before the 
passing of the Code interpretation clause 2 (13) by which “person” 
includes all public bodies, bodies corporate, companies, etc., “ in rela
tion to such acts and things as they arc capable of doing and owning 
respectively."

Motion to quash for lack of consent to prefer]—See sec. 873.
Motion to quash generally]—See sec. 898.

frown counsel may prefer Indictment.

872. The counsel acting on Mialf of the Crown at any 
court of criminal jurisdiction may prefer against any person 
who has been committed for trial at such court a bill of indict
ment for the charge on which the accused has been so com
mitted or for any charge founded on the facts or evidence dis
closed in the depositions taken before the justice.

Origin]—63-64 Viet., Can., ch. 46, sec. 3.
Any charge founded on the depositions]—The Crown prosecutor 

representing the Attorney-General has a right to present bills to the 
grand jury for all the offences disclosed by the depositions taken before 
the police magistrate. There is no restriction that the bill shall be for 
only one offence disclosed. R. v. Mooney, 11 Can. Cr. Cas. .333, at .340, 
15 Que. K.B. 57.

If the depositions sent up by the magistrate were not taken in his 
presence but by a stenographer in another room, the indictment founded 
on same may be quashed, if sec. 872 is the only authority for bringing 
it. R. v. " ynor, 10 Que. Q.B. 6.3, 4 Can. Cr. Cas. 410. The defect 
in the depositions might be cured by procuring a consent under sec. 
87.3 to prefe- an indictment without regard to the depositions. And 
slight defects in the form in which a magistrate returns depositions to
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the projter court cannot be taken advantage of to support a contention 
that a charge should be quashed upon the ground that there had been no 
preliminary enquiry. R. v. McClain, (1915) 7 W.W.R. 1134, 8 Alta. 
L.R. 73, 23 Can. Cr. Cas. 488. As to indictments by direction of the 
Attorney-General or by leave of the court, see secs. 873, 873a.

A bill of indictment in Quebec preferred by the Crown prosecutor 
under Cr. Code, sec. 872, for a charge founded on the evidence taken 
liefore the committing justice, need not in addition to the signature of 
the Attorney-General's representative to the bill include a statement 
that he was in fact such representative. Gagnon v. The King, 24 Can. 
Cr. Cas. 61, 23 Que. K.B. 390.

The right to prefer an indictment under sec. 872 is displaced by 
the quashing of the commitment in halieas corpus proceedings on 
the ground that there was no evidence to sustain the commitment. 
R. v. Mackey (1918) 29 Can. Cr. Cas. 419 (NA.) ; R. v. Mackey, 29 
Can. Cr. Cas. 167 (N.8.). And the court may refuse its consent to an 
indictment under such circumstances. R. v. Mackey (1918) 29 Can. 
Cr. Cas. 419, in which defendant’s counsel raised the point by way of 
preliminary objection to the bill being submitted to the grand jury.

What is indictable]—The law is thus stated in Hawkin’s Pleas of the 
Crown, bk. 2, ch. 25, sec. 4: “Wherever a statute prohibits a matter 
of public grievance to the liberties and security of a subject or com
mands a matter of public convenience, as the repairing of the common 
streets of a town, an offender against such statute is punishable not 
only at the suit of the party aggrieved but also by way of indictment 
for his contempt of the statute, unless such method of proceeding do 
manifestly appear to be excluded by it."

This rule has been generally approved and followed. See R. v.
Du rocher, 21 Can. Cr. Cas. 382; R. v. Buchanan, 8 Q.B. 883 ; R. v. Tyler
and International Commercial Co. 11891] 2 Q.B. 538, at p. 592; R. v.
Hall [1891] 1 Q.B. 747; In re K. v. Meehan, 3 O.L.R. 567.

Xorth-West Territories]—By sec. 36 of the North-West Territories 
Act, R.8.C., ch. 62, no grand jury shall lie summoned or sit in the 
Territories, and by sec. 52 the trial of any person charged with a 
criminal offence shall be commenced by a formal charge in writing 
setting forth as in an indictment the offence wherewith he is charged.

Yukon Ttrritory]—The administration of criminal law in the Yukon 
Territory is subject to the special provisions of the Yukon Act, R.K.C., 
ch. 63, one of which (sec. 63) is that no grand jury shall be summoned 
or sit in the Yukon Territory and that where there is a trial with a 
jury the jury shall be composed of six jurors (sec. 67). The power 
of summary trial by a judge without a jury is conferred under sec. 65 
as to certain offences, while sec. 66 provides for the summary trial of 
any other criminal offence without a jury on the defendant’s consent 
to that mode of trial.
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Attorney General may prefer Indictment.- Any one by order,— 
Who may prefer an Indictment.

873. The Attorney General or any one by his direction or 
any one with the written consent of a judge of any court of 
criminal jurisdiction or of the Attorney General, may prefer 
a bill of indictment for any offence before the grand jury of 
any court specified in such consent.

2. Any person may prefer any bill of indictment before any 
court of criminal jurisdiction by order of such court.

3. It shall not he necessary to state such consent or order in 
the indictment and an objection to an indictment for want of 
such consent or order must he taken by motion to quash the 
indictment before the accused person is given in charge.

4. Except as in this Part previously provided no bill of indict
ment shall be preferred in any province of Canada.

Origin]—63-64 Viet., Can., ch. 46, sec. 3; sec. 641, Code of 1892.
Attorney General]—See definition in sec. 2, sub-sec. (2).
Application of sec. 873]—The omission in sec. 873 to restrict its 

operation to persons already before the court or any other class, if it 
was intentional as we must assume that it was, could reasonably have 
no other significance than that no restriction was intended. That the 
omission was intentional, and that it was therefore meant that the 
application of the section should be general, is shown by the great par
ticularity with which secs. 871 and 872 specify the classes of persons 
to which they respectively apply, and the sharp contrast which exists 
in that respect between these sections and sec. 873 in question. Observ
ing that the three sections come under the general heading “ Preferring 
Indictments” and follow in numerical order, if on their plain reading 
the first two sections, as the fact is, are special in their application 
and the third of a general character, there is no reason or justification 
for introducing in the latter any restriction. R. v. Kelly. Moreover, in 
secs. 871 and 872 the particularity in defining the offences for which 
they may be so indicted are in perfect logical harmony ; whilst with 
respect to sec. 873, no other construction than that any person may be 
indicted thereunder, could be consistent with the statement therein that 
the indictment may be preferred for “ any offence.” R. v. Kelly, 10 
W.W.R. 1345, 27 Can. Cr. Cas. 94 (Man.), and see same case in 
appeal, K. v. KHh 119171 1 W WM 1*'-. 27 M:«n R in:,. 27 OmL O 
Cas. 140 and Kelly v. The King [1917] 1 W.W.R. 463, 54 8.C.R. 220, 
27 Can. Cr. Cas. 282.

Limitation of indictments]—In considering the effect of secs. 871, 
872 and 873, it is well to remember that at common law any person 
might prefer a bill before the grand jury against any one whom he
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accused of committing an indictable offence, and tliia might be done 
without previous enquiry before a magistrate, or by leave from the 
court or otherwise. This right was liable to Ik? abused, ami so the 
Vexatious Indictments Act, 22 Viet. (Imp.), chapter 17, was passed, 
and the right has l>een cut down so that now by virtue of sec. 873 no 
bill can be preferred in Canada except as provided in secs. 870, 871, 
872, 873. R. v. Faulkner. IV Can. Cr. Cas. 47, 16 B.C.R. 22V.

In Ontario and Quebec there was the Vexatious Indictments Act, 
1861, Can., expressly taking away the right to prefer indictments for 
certain misdemeanours except with the consent of certain judges or 
officers. Re Criminal Code, 43 8.C.R. 447, 448, 16 Can. Cr. Cas. 459.

Indictment by direction of Attorney-General]—Although an indict 
ment under sec. 872 may have l»een set aside by the court for irregulari 
tics in procedure at the preliminary inquiry, nothing prevents the 
Attorney-General from presenting a new indictment which will l>e sub 
mitted to the grand jury without there having been any preliminary 
inquiry or any information whatever before a magistrate. R. v. Robert 
(No. 2), 12 Que. PR. 9; R. v. Lepine, 4 Can. Cr. Cas. 145.

The fact that an accused person has l»ecn sent up for trial pursuant 
to a preliminary inquiry, does not deprive the Attorney-General of the 
right to bring an indictment before the grand jury and to ignore 
altogether the proceedings already taken l^cfore the magistrate. R. v. 
Houle, 12 Que. P.R. 4, 17 Can. Cr. Cas. 407; R. v. Pawliski (1915) 24 
Can. Cr. Cas. 147, 31 W.L.R. 675.

In R. v. Duncan, (1918) 15 O.W.N. 163, an indictment for murder 
was preferred by consent of the court although the commitment was 
for manslaughter only. The case resulted in a verdict for manslaughter. 
An indictment not preferred with the consent of the judge or the 
direction of the Attorney-General under Code sec. 873 may be quashed 
if not founded upon facts disclosed in the depositions taken on the 
preliminary enquiry. R. v. Eliasoph, 16 Can. Cr. Cas. 131, 19 Que. 
K B :

If the bill is preferred under authority of the Attorney-General's 
consent, the consent should be in writing and should be specific as to the 
offence. R. v. Townsend, 28 N.8.R. 468, 8 Can. Cr. Cas. 29; R. v. 
Hamilton, 31 N.8.R. 322, 2 Can. Cr. Cas. 178.

Indictment by leave of the judge]—The consent of the judge is to 
be in writing and obtained before the indictment goes to the grand 
jury. B. v. Beckwith, 7 Can. Cr. Cas. 450 (N.8.) ; R. v. Weir, 3 Can. 
Cr. Css. 155 (Que ).

Leave to private prosecutor to prosecute]—When a person preferring 
n charge requires the magistrate, who has discharged the accused, to 
bind him over to lay and prosecute an indictment and does submit such 
an indictment to the grand jury, at the following sitting of the court, 
he has no right to appear, by himself or through counsel, before the 
grand jury without the permission of the court under the long-estab-
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lislied practice in the Court of King’s Bench for Quebec. R. v. Hoo 
Yoke, 14 Que. K.B. 540, 10 Can. Cr. Cas. 211 ; and see R. v. St. Louis, 
1 Can. Cr. Cas. 141, where the Minister of Justice obtained leave to 
prosecute.

Lost or stolen indictment]—If the original indictment to which the 
accused had pleaded at a previous sittings has been lost or stolen, the 
court may direct that a new indictment be preferred, to go before au 
other grand jury. R. v. McAuliffe (1906) 17 Can. Cr. Cas. 495 (Ont ).

Election of speedy trial notwithstanding indictment]—See notes to 
secs. 825 828.

Proceedings against a corporation for an indictable offence]—Leave 
to prefer an indictment may lie applied for under sec. 873; R. v. 
Standard Soap Co., 12 Can. Cr. Cas. 290; and for offences triable 
summarily under sec. 773. the procedure of sec. 773a will apply. Secs. 
918-920 deal with the notice of indictment to be served on a corpora
tion defendant. As to suminary conviction offences, see also sec. 720a.

Formal proceedings in jury courts t* Ontario]—The following are 
the forms and instructions for the use of clerks of assize and criers :
Upon opening Court the Crier makes Proclamation:

Oyez, Oyez, Oyez.—All person % having anything to do t>efore my 
Lord the King's Justice of the Sup) me Court of Ontario at its sittings 
of Assize and Nisi Prius Oyer and ’i > miner and general gaol delivery 
(if a Civil Court omit the words Oye> and Terminer and general gaol 
delivery), for the County of draw near and give your
attendance.—God save the King.

Oyez, Oyez, Oyez.—Sheriff of the County of return
the several writs and precepts to you directed returnable here this day 
that my Lord the King’s Justice may proceed thereon.

After the precept has been handed to the Clerk the Crier proclaims:
Oyez, Oyez, Oyez.—You good men who are summoned as Grand 

Jurors to enquire for our Sovereign Lord the King and the County 
of answer to your names and save your fines.—God save
the King.

The Clerk asks the Grand Jurors to select their foreman, who is sworn 
as follows:

You, A.B. as foreman of this Grand Inquest for the body of this 
County of shall diligently enquire and true presentment
make of all such matters and things as shall lie given you in charge ; 
the King’s counsel, your fellows and your own, you shall keep secret ; 
you shall present no one for envy, hatred or malice, neither shall you 
leave any one unpresented for fear, favour or affection, gain, reward 
or hope thereof ; but you shall present all things truly as they come 
to your knowledge, according to the best of your understanding.—So 
help you God.
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The reel of Grand Jury (according to coelom three at a time) are 
sworn thus:

The same oath your foreman hath taken on his part, you and every 
of you, shall well and truly olwerve and keep on your part.—So help 
you God.

The Crier then proclaims :
Oyer, Oyez, Oyer.—All persons are commanded to keep silence while 

my Lord the King’s Justice delivers the charge to the Grand Inquest 
upon pain of imprisonment.

Judge charges Grand Jury.

A Bailiff is sworn to attend the Grand Jury as follows:
“ You swear that you will diligently attend the Grand Inquest during 

the present Assizes, and carefully deliver to them all such Bills of 
Indictments, or other things as shall l>e sent to them by the Court with
out alteration.—So help you God.”

The Grand Jury may then retire:

The Crier then proclaims:
Oyer, Oyer, Oyer.—You good men who are summoned here as Petit 

Jurors answer to your names and save your fines.—God save the King.

The panel of Petit Jurors w then called.

When an adjournment is made the Crier announces:
This Court stands adjourned until (the time named).

When the Court resumes the Crier announces:
The sittings of the Supreme Court of Ontario, for the County 

of will now be resumed.

Where a formal adjournment is made the Crier announces:
Oyez, Oyer, Oyer.—All persons having anything further to do before 

my Lord the King’s Justice of the Supreme Court of Ontario at its 
Sitting of Assize and Nisi Prius, for the County of may
depart hence at this time and give their attendance here again to
morrow morning at

(Formal adjournment of Criminal Court is not now necessary. Code 
see. 945, sub sec. 6.)

Upon the return of bills by the Grand Jury:
When Grand Jury bring in indictment the Clerk reads True Bills 

first; then says: “ The King v. A.B., Forgery” (or as the offence may 
be) w True Bill, C. D. Foreman."
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Then to Grand Jury after reading True Bills only the Clerk says:—
“ You are content the Court shall amend matter of form, altering no 

matter of substance, in this Bill (or these Bills) you have found, with
out your privity."

The Clerk then reads those returned “ No Bill ” thus—“The King v 
A.B., Forgery (or as the offence may be)* No Bill/ C. D., Foreman.”

Proceedings Upon a Trial.

The accused being placed in the dock and standing he is arraigned by 
the Clerk as follows:

“ You stand indicted by the name of /' The Clerk
then reads the indictment (beginning at " The Jurors of our Lord the 
King, etc*'), and asks the accused:

“How do you plead f Guilty or not guilty I”

If the accused pleads not guilty the Clerk marks on the indictment the 
words “ Bo Be" (Ponit se super patriam, i.e., Puts himself upon 
the country), and the date and signs it with his initials and asks 
the accused:

“ Are you ready for your trialf '

If the accused pleads guilty the Clerk hands the indictment to the judge, 
who records the pica and returns it to the Clerk, who addresses 
the accused:

“ Harken to your plea as the Court records it. You plead guilty 
as within charged.”

Calling the Jury:—
The Clerk calls as many names of jurors as directed by the judge. Code 

sec. 927 (3) and addresses the prisoner thus:—
“ These good men that you shall now hear called and who do appear 

are the Jury which are to pass between Our Sovereign Lord the King 
and you on your trial, if therefore you (or any of you) shall challenge 
them or any of them, you must do so as they come to the Book to be 
sworn, before they arc sworn, and you shall be heard.”

The clerk then proceeds to swear Jury, each Juror being sworn in the 
order <n which his name is drawn (Code sec. 927, s.s. 4) as follows: 

Oath:—“Prisoner look at the juror, juror look at the prisoner. (At 
this point pause to permit of challenge; if none the Crier should hand 
the Book to the juror and then proceed.) You shall well and truly try 
and true deliverance make between Our Sovereign Lord the King and 
the prisoner at the bar whom you shall have in charge and true verdict 
give according to the evidence.—So help you God.”
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When the Jury is complete the Clerk calls over the names of the Jurqrs, 
who answer “Sworn," and then addresses them as follows:

" Gentlemen of the Jury, look upon the prisoner and harken to his 
charge. He stands indicted by the name of (reads indict
ment). Upon this indictment he hath l»een arraigned.—Upon his 
arraignment he pleaded Not Guilty, and for his trial he hath put himself 
upon the Country, which Country you are. Your charge therefore is to 
enquire whether he lie guilty of the indictable offence charged, or not 
guilty, and to harken to the evidence."

Oaths to Constable:—
On Jury retiring.—You sw^ar you will keep every one of this Jury 

in sonic private and convenient place, you shall not suffer any person to 
speak to them or any of them, neither shall you sjieak to them yourself, 
unless it lie to ask them whether they are agreed upon their verdict, 
without leave of the Court.—So help you God.

Oh a Jury retiring during trial.—You shall attend such of the Jury 
as wish to retire, remain with them and return them to court, suffer 
no one to s|»eak to them, nor speak to them yourself with reference to 
this cause.—So help you God.

When Jury locked up for night on adjournment of case.—You shall 
attend this Jury and remain with them during the night and return 
them to the court to-morrow morning at o’clock; suffer no one to
sjieak to them, nor speak to them yourself with reference to this cause.— 
So help you God.

When Jury comes in with verdict the Clerk calls over their names, and 
the Crier numbers them. The Clerk then asks:

“Gentlemen, have you agreed on your verdict! Do you find the 
prisoner at the bar guilty or not guilty!"

After the verdict has been recorded the Clerk says to Jury:
“ Hearken to your verdict as the Court hath recorded it. You say 

the prisoner at the bar is guilty, (or ‘ not guilty’). So sav you all.”

If the verdict is guilty, and there are counts for previews convictions, 
Clerk reads them to prisoner, and then says:

“ Are you the A.B. mentioned in this count of the indictment!" If 
"Yes," he says: "Do you admit this previous conviction just read to 
you!" If the answer is “Yes," Judge endorses: “admits previous 
conviction.’’ If prisoner denies it, witnesses are sworn before the same 
jury, who remain in their box and try it, but are not resworn.

Oath to witness.—The evidence you shall give to the court and jury 
sworn between Our Sovereign Lord the King and the prisoner at the 
bar shall be the truth, the whole truth, and nothing but the truth.— 
So help you God.
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ll'hrn a recognizance is to be estreated:

The Crier proclaims three times:
“ A.B., come forth and answer to the charge preferred against you, 

or you forfeit your recognizance."

And to each surety three times:
“ C.D., bring forth the body of A.B. to answer to the charge pre

ferred against him as you undertook or you forfeit your recognizance."

It here a witness is to be placed in default the Crier proclaims :
u A.B.—Come forth and give evidence in The King ▼. -------- , pur

suant to your subpœna."

Juror's oath when issue of insanity tried (Code sec. 967).

You shall well and truly try whether A.B. is or is not on account of 
insanity unfit to take his trial.—Ho help you God.

Oath of triers.—You shall well and truly try whether A.B., one of 
llie Jurors, stands Indifferently to try the prisoner at the bar and a 
true verdict give according to the evidence.—Bo help you God.

Oath of witness before them.—The evidence you shall give to the 
Court and triers upon this inquest shall tie the truth, etc.

Interpreter's Oath.—You shall well and truly interpret the oath to 
the witness, and all questions put to the witness, and his answers thereto, 
and all such matters and things ns shall be required of you, to the liest 
of your skill and understanding.—So help you God.

Formal charge lu Saskatchewan and Albert* In lieu of indictment.

873a. In the provinces of Saskatchewan and Alberta, it shall 
not lie necessary to prefer anv bill of indictment before a grand 
jury, but it shall Ik- sufficient that the trial of any person charged 
with a criminal olienee lie commenced by a formal charge in 
writing setting forth as in an indictment the offence with which 
he is charged.

2. Such charge may lie preferred by the Attorney General or 
an agent of the Attorney General, or by any person with the 
written consent of the judge of the court or of the Attorney 
General, or by order of the court.

Origin]—6 and 7 Edw. VII, ch. R; N.W.T. Act, 54 and 55 Viet., 
3an., ch. 22, sec. 11.

** Attorney (ieneral"]—Bee definition in sec. 2, sub-sec. (2).
The deputy of the Attorney-General for either of the provinces of 

Alberta and Saskatchewan has no authority to prefer a charge under
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see. 873a without the written consent of the Judge or of the Attorney- 
General or an order of the court. Re Criminal Code, 43 Can. 8.C.R. 434, 
Hi Can. Cr. Cas. 459.

flection 17 of the Lord's Day Act provides that “no action or prose
cution for a violation of this Act shall be commenced without the leave 
of the Attorney-General for the province in which the offence is alleged 
to have been committed, nor after the expiration of sixty days from 
the time of the commission of the alleged offence." It was held that 
the deputy of the Attorney-General of a province has no authority to 
grant such leave.

In re Criminal Code and the Lord's Day Act, 43 Can. 8.C.R. 434, 
16 Can. Cr. Cas. 459; and see Abrahams v. The Queen, 6 8.C.R. 10.

Criminal courU constituted without a grand jury under provincial 
tori—While the territory now included in the Provinces of Alberta 
and Saskatchewan was, as part of the North-West Territories, subject 
in all matters to the legislative jurisdiction of the Dominion Parlia
ment, the statute in force provided that " no grand jury shall be 
summoned or sit in the Territories." R.8.C. (1886) cli. 50, sec. 65. 
The courts of criminal jurisdiction of the Territories were constituted 
without grand juries. The provincial legislatures of these two prov
inces continued this constitution of their courts.

Having to deal with courts so constituted, Parliament found itself 
obliged to provide some substitute for the methods of commencing 
criminal trials prescribed for other parts of Canada in which grand 
juries form part of the criminal courts as constituted by the provincial 
legislatures. In the North-West Territories trials were begun “ by a 
formal charge in writing setting forth as in an indictment the offence 
. . . . charged" (54 and 55 Viet., ch. 22, sec. 11).

When the Provinces of Alberta and Saskatchewan were created 
Parliament thought proper to make a more formal and definite pro
vision, and for this purpose enacted, in 1907, what is now clause 873a 
of the Criminal Code. This provision is a re-enactment of sec. 11 of 
ch. 22 of 54 and 55 Viet., and an application of sub-sec. 1, of sec. 873, 
of the Criminal Code to the criminal courts as constituted in these 
provinces. Parliament does not assume to deal with the constitution of 
these courts; it merely provides a procedure suited to the courts as 
it finds them constituted. Re Criminal Code, 43 Can. 8.C.R. 434, at 456, 
16 Can. Cr. Cas. 459, per Anglin, J.

The “charge ’’ is equivalent to an indictment]—The term " indict
ment,” as used in the Criminal Cotie, includes (unless the context shows 
otherwise) a formal charge brought in lieu of an indictment in 8as 
katchewan or Al!>erta. Code sec. 2 (16).

Every count of an indictment, and therefore of the formal charge, 
is, as a general rule, to apply to a single transaction only (sec. 853 (c) ) ; 
and the accused may during the trial apply to have any count amended

1192



Thial Pmn'BDUKi [|87SaJ

or divided because of charges brought in the alternative or because 
it ie double or multifarious and embarrasses the defence. Sec. 892.

Charge by the Attorney-General]—In exercising a discretion as to 
whether a charge shall or shall not be preferred under Code sec. 873a 
(in Alberta and Saskatchewan), the Attorney-General is practically 
performing the functions of a grand jury. Re Criminal Code, 43 S.C.R. 
434, 16 Can. Cr. Cae. 649; R. v. Weiss (1915) 7 W.W.R. 1160 (Bask.).

A charge may be laid in Alberta by the agent of the Attorney- 
General without the holding of any preliminary enquiry before a 
justice. Re Criminal Code, 16 Can. Cr. Cas. 459; 43 S.C.R. 434, over
ruling, on this point, R. v. Duff (No. 2), 2 Bask. L.R. 388, 15 Can. 
Cr. Cas. 454; R. v. Leverton. [1917] 2 W.W.R. 584, 590, 11 Alta. L.R. 
355, 28 Can. Cr. Cas. 61.

This section continues the practice adopted from the Territories. 
R. v. IVallace, 8 W.W.R. 671, 673. The agent of the Attorney-General 
who signs a charge under Code sec. 873a does not examine witnesses 
like a grand jury, and Code sec. 876, as to indorsing the names of 
witnesses does not apply in Alberta or Saskatchewan where there is 
no grand jury. R. v. McClain, 7 W.W.R. 1134, 23 Cnn. Cr. Cas. 488 
(Alta.). It is not an objection to a trial on formal charge under Code 
sec. 873a that the Crown was permitted to call witnesses who were 
not called at the preliminary enquiry and whose names were not 
endorsed upon the charge. Ibid. Where sec. 873a applies, the case is 
not in the trial court until the charge is laid, so if the Attorney-General 
gives instructions that no charge is to lie laid, there are no proceedings 
to stay as there would be on an indictment by a grand jury in provinces 
having grand juries. R. v. Weiss, (1915) 7 W.W.R. 1160, 23 Can. Cr. 
Cas. 460 (Bask.). After a direction by the Attorney-General not to 
prefer a charge, a private prosecutor desiring to take up the prosecution 
would lie required to show very strong reasons on applying under Code 
sec. 873a for the consent of the judge or an order of the court to permit 
him to prefer a charge. R. v. Weiss, 7 W.W.R. 1160 (Bask ). An 
abuse of the Attorney-General's discretion, or an attempt to stifle a 
proper prosecution would l>e sufficient. Haultain, C.J., in R. v. Weiss, 
supra.

In preparing a formal charge it is sufficient to use the Code forms 
or popular language to designate the class of offence with which the 
accused is charged. Code sec. 852; Code form 64 (manner of stating 
11fTrnres). R. v. Tminor, [Wlfl 1 W.W.R. 11.',. 417, Hi Alta. LA. 
164, 27 Can. Cr. Cas. 232. For instance, it is not necessary in a charge 
of theft to use some such phrase as “ did fraudulently and without 
colour of right convert to his use with intent to deprive the owner," etc. 
It is sufficient to say “ did steal ’’ such or such a thing the property 
of a person named. R. v. Trainor, [1917] 1 W.W.R. 415, 417 (Alta.), 
So it is sufficient on a charge of assault with intent to rob (sec. 448), to 
say that the accused at such a time and place did assault a person
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named with the intent to “ rob ” him, without setting forth the legal 
ingredients of the crime of robbery. R. v. Trainor, [1917] 1 W.W.R. 
415, 417, 10 Alta. L.R. 164, 27 Can. Cr. Cas. 232. Rut the Code enact 
ment dispensing with technical averments (sec. 852) was not intended 
to make it sufficient to merely indicate the class of offence in the 
indictment or charge; although after verdict it may be too late to 
raise an objection on that score if not raised at an earlier stage of
the trial. R. v. Trainor [1917] 1 W.W.R. 415; R. v. Btroulger, 55
L.J.M.C. 137; R. v. Rainbridge, (1918) 42 O.L.R. 203. Absence or in 
sufficiency of the details which might be supplied by particulars 
will not, however, vitiate the count (sec. 853). If there has been a 
preliminary examination, the depositions there may indicate the Crown's 
case and give the accused the reasonable information as to the net or 
omission to be proved against him to which he is entitled. R. v.
Timber, |i!»i:i i w.w.r. ill, i<> Ub LB. Ml Be em =. bmrgs ef
seditious liliel the accused would have a right to demand to be told 
what words he was charged with using. Ibid, at 419; R. v. Bainbridge
( !!•!<: 1_ OUI *

Every count should contain so much detail of the circumstances of 
the alleged offence as is sufficient to give the accused reasonable infor
mation as to the act or omission to be proved against him. Secs. 853,

Venue]—The place of trial will still be fixed by the local judicial 
district in like manner as in other provinces, but subject to a change 
of venue under sec. 884 on good cause being shown. R. v. Lynn (1910) 
3 Bask. L.R. 339, 15 W.L.R. 336, 17 Can. Cr. Cas. 354 (Sask.) ; Code 
secs. 577, 580, 582, 584, 587, 771, 823, 824.

Amendment of charge]—See secs. 889-893, and sec. 2, sub-sec. (16).
An amended charge in Saskatchewan or Alberta has the same val

idity as the original charge, if preferred ns required by the Code by 
the Attorney-General or an agent of the Attorney-General or by any 
person with the written consent of the judge of the court or of the 
Attorney-General or by order of the court. R. v. Wallace (1915) 8 
W.W.R. 671, 8 Alta. L.R. 472; R. v. Htandard 8oap Co., 6 W.L.R. 
64 (Terr.).

Proceedings before the Grand Jury.

Witness before grand jury.

874. It shall not he necessary for any person to take an 
oath in open court in order to qualify him to give evidence 
before any grand jury.

Origin]—Bee. 643, Code of 1892.
Formol proceedings in jury courts]—Bee note to sec. 873.
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Objection to indictment on ground that grand jury improperly
constituted]—See Code sec. 899 (2).

Presentment by grand jury]—The statutory definition of “ indict
ment ” and “ count ” includes a presentment by the grand jury as 
well as an indictment, unless the context otherwise requires; Code sec. 
2, sub-sec. (16) ; and sec. 918 provides for notice being given by the 
clerk of the court when an indictment against a corporation is founded on 
a presentment of the grand jury, while otherwise the notice of the 
indictment would be given by the prosecutor. Code sec. 918.

When the accusation for a criminal offence is found by a grand 
jury without any bill brought before them, and is afterwards reduced 
to a formal indictment, it is called a " presentment.” R. v. Connor 
(1885) 1 Terr. L.R. 45, 2 Man. R. 235.

Sec. 873 restricts the " preferring ” of bills of indictment, but, as 
a presentment emanates from the grand jury without being “preferred,” 
it would seem that such restriction dttes not prevent a grand jury 
from calling witnesses of its own motion and making a presentment in 
respect of an offence on the evidence so secured. As pointed out in 
Verroneau v. The King, (1916) 27 Can. Cr. Caa. 211, 213, 54 S.C.B. 7, 
the duty of a grand juror is to diligently enquire and a true present
ment make of all such matters and things as shall be given him in 
charge or shall otherwise come to his knowledge. Formerly grand jurors 
might make a presentment of their own knowledge and information, 
without examining any witnesses. R. v. Connor (1885) 1 Terr. L.R. 4, 
2 Man. K. L!.".:,; TotNMM v Tiw Kinu (IMS) §4 BdOl 7. 27 Om 
Cr. Cas. 211. Possibly the right is still subsisting, but there seems to 
have been no reported case on the subject since the enactment of the 
Code. A pamphlet on the subject of grand juries, issued in 1898, gave 
the contrary opinion of Wiirtele, J., (Montreal), expressed in the 
charge to a grand jury, that this right of presentment had l>een taken 
away and that a grand jury under the Criminal Code could proceed 
only upon the indictments laid before it.

It has been held that the grand jury as a secret tribunal is not 
bound by any rules of evidence ; R. v. Bullard, 12 Cox C.C. 353; R. v. 
Russell, C. & Mar. 247; R. v. Gerrans, 13 Cox C.C. 158 ; but they may 
insist upon the same strict proof as upon a trial. R. v. Clements, 20 
L.J.M.C. 193, 2 Den. C.C. 251.

Oath administered by foreman.

875. The foreman of the grand jury or any member of the 
grand jury who may, for the time being, ac t on behalf of the 
foreman in the examination of witnesses, may administer an 
oath to every person who appears before such grand jury to 
give evidence in support of any bill of indictment; and every 
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such person may he sworn and examined upon oath hy such 
grand jury touching the matters in question.

Origin]— Sec. 644. Code of 1892; E.8.C. 1886, ch. 174, sec. 174; 
Grand Jury Act, 1856, Imp., ch. 54.

.Names of witnesses endorsed or bill.

876. The name of every witness examined, or intended to 
lie examined, shall lie endorsed on the hill of indictment; and 
the foreman of the grand jury, or any mem tier of the grand 
jury so acting for him. shall write his initials against the name 
of each witness sworn by him and examined touching such hill 
of indictment.

Origin}—Sec. 645, Code of 1892; R.8.C. 1886, ch. 174, sec. 175; 12 
Viet., Imp., ch. 37, sec. 1.

“ Examined or to be examined ”]—It is held that the context shows 
that the examination of witnesses here referred to is that taken before 
the grand jury and has no reference to the examination at the trial 
before the petit jury. R. v. McClain, 7 W.W.R. 1134, 1139, 23 Can. 
Cr. Cas. 488, 8 Alta. L.R. 73.

Formal charge under 873a excluded]—The extended meaning given 
to the word “ indictment “ by Cr. Code, sec. 2 (16), would lie applicable 
to include a “ formal charge " under sec. 873a, only if the context were 
not inconsistent with that meaning as secs. 874 to 876 were held to lie 
in R. v. McClain (1915) 7 W.W.R. 1134, 23 Can. Cr. Cas. 488, 8 Alta. 
L.R. 73.

Initialing names of witnesses a directory enactment only]—Dealing 
with the corresponding English law, Tindal, L.C.J., said in O’Connell v. 
The Queen, 11 Cl. & F. 155: “As a matter of convenience, at the 
trial, in order to ascertain at a glance whether the witness examined 
before the Crow-n jury was one of those who appeared before the grand 
jury, such direction ought undoubtedly to have been complied with ; 
but it cannot be the law that, after the witness has lieen duly sworn and 
examined, and the bill returned a true bill upon his evidence, it can 
be deprived of its legal operation and character by reason of the 
foreman of the grand jury having neglected to comply with such direc
tion of the statute.”

Reference may be made also to the cases of R. v. Townsend, (1896) 
28 N.8.R. 468, 3 Can. Cr. Cas. 29, 48; R. v. Buchanan, 12 Man. R. 190 ; 
R. v. Holmes, 9 B.C.R. 296; cases of The Commonwealth v. Edwards, 4 
Gray (Mass.) 1; State v. Wilkinson, 76 Maine, 317, and to vol. 9, Am. 
and Eng. Encyc. of Law, pages 14 to 16. [Contra, see R. v. Belanger, 
12 Que. K.B. 69.)
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Name* of witnesses to be submitted to grand Jury.

877. The namç of every witness intended to be examined 
on any bill of indictment shall be submitted to the grand jury 
by the officer prosecuting on behalf of the Crown, and no others 
shall be examined by or before such grand jury unless upon the 
written order of the presiding judge.

Oriffin]—Bee. 646, Code of 1892; R.S.C. 1886, ch. 174, sec. 176; 
Grand Jury Act, 1856, Imp., 19-20 Viet., ch. 54.

** Every witness intended to be examined ”]—This provision is direc
tory only and an omission to endorse the names of the witnesses or of 
any of them does not invalidate the indictment. R. v. Holmes, 6 Can. 
a CM. 4M, !' K.C.tt. 294; and see R. \ lÉMb • Oh. Cr. Cas. 112.

" No others shall be examined unless upon the written order of the 
presiding judge ’’]—This is a limitation upon the action of the Crown 
officer prosecuting an indictment; but the grand jury may, nevertheless, 
require the attendance of other witnesses in support of the charge. If 
they examine other witnesses, the court will direct that the names of 
the others t>e indorsed and initialed so that the accused will know upon 
whose testimony the bill was found. R. v. Holmes, 6 Can. Cr. Cas. 402. 
The grand jury may conduct their inquiry as they please, having regard 
to the oath each has taken. R. v. Mathurin, (1903) 12 Que. K.R. 494, 
8 Can. Cr. Cas. 1. They may not find it necessary to examine all the 
witnesses whose names are endorsed before finding a true bill, but they 
are not to find " no bill ” without examining all the witnesses who are 
in attendance in respect of the charge. R. v. Mathurin, supra.

The grand jury may send for any depositions in the case and con
sider them whether or not the proof necessary, at a trial to make them 
admissible is given. R. v. Howes (1886) 1 B.C.R. pt. 2, p. 307; R. v. 
Gerrans, 13 Cox C.C. 158; R. v. Bullard, 12 Cox C.C. 353. But if it 
appears that certain ex parte depositions were taken by the committing 
justice without any opportunity by the accused for cross-examination, 
a motion by the prosecution to send them to the grand jury is properly 
disallowed. R. v. Carbray, 13 Que. L.R. 100.

Fees for swearing witnesses.

878. Nothing in this Act shall affect any fees by law pay
able to any officer of any court for swearing witnesses, but such 
fees shall be payable as if the witnesses had lieen sworn in open 
court

Origin]—Sec. 647, Code of 1892; R.8.C. 1886, ch. 174, sec. 
Grand Jury Act, 1856, Imp., 19-20 Viet., ch. 54.
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Proceedings when Person Indicted at lAirge.

Bench warrant
879 When any one against whom an indictment has been 

duly preferred and has been found, and who is then at large, 
does not appear to plead to such indictment, whether he is under 
recognizances to apj>ear or not, the court before which the 
accused ought to have Iweu tried may issue a warrant for his 
apprehension, which may lie executed in any part of Canada.

2. The officer of the court at which said indictment is found, 
or, if the place of trial has bean changed, the officer of the court 
before which the trial is to take place, shall, at any time after 
the time at which the accused ought to have appeared and 
pleaded, grant to the prosecutor, u|>on application made on his 
In-half and upon payment of twenty cents, a certificate of such 
indictment having been found which may he in form t>5, or to 
the like effect.

Origin)—8ec. 648, Code of 1892 ; B.8.C. 1886, ch. 174, sees. 33, 
34, 35.

Ontario tariff for Clerks of the Peace]—
(11) Issuing bench warrant .................................................... $1.00
Form of certificate of indictment being found)—Code form 65, fol

lowing sec. 1152.
Informalities of bench warrant]—A bench warrant directed to a 

sheriff and to all constables, etc., requiring them to arrest a man and 
bring him liefore the court to find securities for his appearance, was 
signed by the clerk of the peace, but had no seal. It was tested in open 
sessions at the court house, and was delivered by the clerk of the peace 
in court to the sheriff, who handed it to his deputy. It was held that 
the want of a seal did not make the warrant invalid. Fraser v. Dixon 
(1848), 5 U.C.Q.B. 231.

It is not a valid objection to a warrant issued for the arrest of the 
accused upon default under such recognisance, that the warrant directed 
incarceration in the gaol ‘‘until delivered in due course” and omitted 
any special direction to bring him before the judge presiding at the 
trial sittings then pending, as the prisoner would in such case have to 
tie taken at once before the presiding judge. R. v. Keizer (No. 1), 
18 Can. Cr. Cas. 32.

An order refusing the defendant’s application to set aside a bench 
warrant for alleged default in the recognizance of bail is a proceeding 
in a criminal matter, and a provincial court has no jurisdiction to give 
leave to appeal from its decision to the Privy Council. R. v. Keizer 
(No. 2), 18 Can. Cr. Cas. 39.
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Warrant by justice on certilicalc.

880. Upon production of euch certificate to any justice for 
the county or plate in which the indictment was found, or in 
which the accused ia or reside» or ia suspected to be or reside, 
such justice shall issue his warrant to apprehend him, and to 
cause him to be brought Indore such justice, or before any other 
justice for the same county or place, to lie dealt with according 
to law.

2. The warrant inav be in form 66, or to the like effect.

Origin]—Res. 648, Coile of 18(12; R.8.C. 1888, rh 174, secs. S3, 
34, 36.

Certificate of indictment being found)—Bee sec. 879 (2) and Code 
form 65, following sec. 1152.

Form of warrant to apprehend a person indicted]—Code form 08, 
following sec. 1152.

Committal of aerused or admission to ball.

881. If it ia proved upon oath Indore such justice that any 
one apprehended and brought before him on such warrant ia the 
[n-rson charged and named in such indictment, auch justice 
shall, without further inquiry or examination, either commit 
him to prison by a warrant which may be in form 67, or to the 
like effect, or admit him to hail as provided in other cases; 
Provided that if it apiiears that the accused has without reason
able excuae broken his recognizaine to appear he shall not in 
any case be bailable as of right.

Origin]—Sec. 648, Code of 1892; R.8.C. 1886, eh. 174, secs. 83, 
34, 35.

Form of warrant of commitment of a person indicted]—Code form 
67, following sec. 1152.

Warrant when accused In gaol.

882. If it is proved before the justice upon oath that any 
such accused person ia at the time of such application and pro
duction of the said certificate as aforesaid confined in any 
prison for any other offence than that charged in the said indict
ment, such justice shall issue his warrant directed to the warden 
or gaoler of the prison in which auch |>erson ia then confined as
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«turcs*id, commanding him tu detain him in Ilia custody until 
by lawful authority he is removed therefrom.

2. Such warrant may be in form 68, or to the like effect.

Origin]—Sec. (148, Code of 1892; R.8.C. 1886, ch. 174, aeci. 33, 
34, 35.

Form of warrant to detain a ptraan indicted who w already in cut 
tody for another offmor]—Code form 68, following nee. 1152.

1‘lace of Trial.

Order for removal of prisoner to plaee of trial.

883. If after removal by the Governor in Council or the 
lieutenant governor in council of any province of any person 
confined in any gaol to any other place for safe keeping or to 
any other gaol, a true bill for any indictable offence is returned 
hy any grand jury of the county or district from which any 
such person is removed against any such person, the court into 
which such true bill is returned may make an order for the 
removal of such person from the place for safe keeping or gaol 
in which he is then confined to the gaol of the county or district 
in which such court is sitting for the purpose of his being tried 
in such county or district.

Origin] Sec. 650, Code of 1892; R.H.C. 1886, ch. 174, sec. 99.

Change of venue.

884. Whenever it appears to the satisfaction of the court or 
judge hereinafter mentioned, that it is expedient to the ends 
of justice that the trial of any person charged with an indict
able offence should be held in some district, county or place 
other than that in which the offence is sup|s>sed to have lieen 
committed, or would otherwise be triable, the court before which 
such person is or is liable to be indicted may, at any term or 
sitting thereof, and any judge who might hold or sit in such 
court may. at any other time, either before or after the presenta
tion of a bill of indictment, order that the trial shall lie pro
ceeded with in some other district, county or place within the 
same province, named by the court or judge in such order.
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2. Such order shall be made upon such conditions as to the 
payment of any additional expense thereby caused to the accused 
as the court or judge thinks proper to prescribe.

Origin]—Sec. 651, Code of 1892; R.S.C. 1886, ch. 174, see. 102; 
32-33 Viet., Can., ch. 29, sec. 11.

Grounds for changing place of trial]—It should be made to appear 
that a fair trial cannot be had at the preeent venue. R. v. Ponton, 18 
P.R. 201 and 429 (Ont.), 2 Can. Cr. Cae. 192, 417; R. v. Nicol, 7 
B.C.R. 278, 4 Can. Cr. Cas. 1; R. v. Stauffer, 4 Sank. L.R. 284, 19 Can. 
Cr. Caa. 205.

Riotous demonstrations at a trial at which the jury disagreed and 
attempts to intimidate the jurors form a good cause for ordering the 
change. R. v. Ponton, 18 P.R. 429.

Infringement by an official in charge of the jury list of a provincial 
law dealing with the constitution of the jury whereby the names drawn 
were to be kept secret by him until a few days before the opening of 
the court has been considered a good ground for changing the venue. 
R. v. Graves, 19 Can. Cr. Cas. 402 (N.8.).

The power to change the venue ie to be used with caution. K. v. 
Russell, (1878) Ramsay's Cases, 199 (Que.); ex parte Corwin, 24 L.C. 
Jur. 104; R. v. Roy, 18 Que. K.B. 506, 14 Can. Cr. Cas. 368; R. v. 
O’Gorman, 18 O.L.R. 427, 12 Can. Cr. Cas. 230, 13 O.W.R. 1189; R. v. 
Lynn, 3 Bask. L.R. 354, 15 W.L.R. 336, 17 Can. Cr. Cas. 354.

The fact that the Crown did not challenge for cause nor exhaust 
the jury panel will be considered adversely to an application by the 
Crown. R. v. Stauffer, 4 Bask. L.R. 284, 19 Can. Cr. Cas. 205. Nor is 
it enough that two abortive trials resulted in disagreement of the jury 
at the original venue. R. v. Nicol, 7 B.C.R. 278, 4 Can. Cr. Cas. 1. It 
is not a ground for making the change that the court trying the case 
had jurisdiction only because the accused was arrested in its district 
and that the alleged offence was committed in another district of the 
same province. R. v. McKeown, 20 Can. Cr. Cas. 492; Code secs. 577, 
580, 582, 587, 653.

Second order changing place of trial]—There is power to make a 
second or subsequent order changing -the venue following a first order; 
and a transfer may even be made back to the original venue on the 
judge being satisfied that the cause of prejudice has ceased which 
was the basis of the first change of venue. R. v. Roy, (1909) 18 Que. 
K.B. 506, 14 Can. Cr. Cas. 368. After an abortive trial at the place 
fixed by the first order, the venue may again be changed if the court 
deems it in the interests of justice. R. v. Spintlum, (1913) 5 W.W.R 
977, 1199, 22 Can. Cr. Cas. 483, 18 B.C.R. 606, 26 W.L.R. 849.

Sub tec. (2)—Additional expense]—An order is valid which makes 
no provision for additional expense, if any, where terms in regard to the 
additional expense were not asked for by the objecting party. Be
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Bproule, 12 8.C.R. 14(1; rr Sprnule, 1 B.C.B. |il. 2, p. 21#; R. v. Culemaii, 
3(1 Oat. B. 93, 2 Can. Cr. Cas. 523.

tie nmn un lAe /«iris bating a ckanye of tie nee nul renewable by 
reserved ease)—By nee. 884 the judge in given power lo change the 
plare of trial whenever it appear* to him to be expedient to the end» 
of juetiee to do no. When he in neined of facts from which it could 
properly be inferred that it in expedient to the end» of juetiee to 
make the change, hi» deeiniou become» one of fact, not one of law, 
and hence not open to review by way of cane elated to the appellate 
court. Her Macdonald, CJ.A. in R. v. Spintlum, (1913) 5 W.W.R. 
977, 22 Can. Cr. Can. 483, 18 U.C.R. 006, 20 W.L.B. 849.

byrcial prorMton at la l/utbeeI—Code nee. *87 applies where there 
in to be no sitting of the King’» Bench, criminal side, in tIre ordinary 
trial district.

Trn»«ml»«low of record.

885. Forthwith upon such order Is'ing made by the court or 
judge, tlie indictment, if any ha* Inteii found against the prisoner, 
and ill inquisition», information», deponitione, recognizance* and 
other document* relating to the pronerution again*! him, shall 
be transmitted hy tile officer hating the custody thereof to the 
proper oiliccr of tile court at the place where the trial i* to lie 
had, and all proeeetlings in the ea*e shall lie had, or, if pre
viously commenced, shall Ire (outinued in such district, county 
or place, as if the case had arisen or the nffenco hail liven 
committed therein.

Origin)—Sec. 651, Code of 1*92; R.B.C 1886, ch. 174, sec. 102.

Order selHelent authority for remotal of prisoner. Recognisance 
binding. Notice to appear.

886. The order of the court, or of the judge, made as afore
said ahall lie a sufficient warrant, justification and authority, to 
all sheriffs, gaolers and peace officers, for the removal, disposal 
and reception of the prisoner, in conformity with the terms of 
such order; and the sheriff may ap|*iint and empower any con
stable to convey the prisoner to the gaol in the district, county 
or place in which the trial in ordered to lie had.

2. Every recognizance entered into for the prosecution of any 
person, and every recognizance, as well of any witness to give 
évidente, as of anv |ier»on for any offence, shall, in case of any 
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such order, In- obligatory on each of the persons lioiinil by sin li 
recognizance es to all things therein mentioned with reference 
to the trial at the place where such trial is so ordered to he had 
in like manner as if such recognizance had Itecn originally en
tered into for the doing of such things at such last mentioned 
plaie. Provided that notii-c in writing shall lie given either 
jieraonally or hy leaving the same at the plaie of residence of 
tin1 persons Is,mill hy such recognizance, as therein doscrilnsl. 
to ap|H-ar Is-fore the <-ourt, at the piece where such trial i< 
ordered to he had.

Oriflin]—Sec. 051, Code of 1892; H.8.C. 1880, ch. 174, sec. 1U2.

Order In Quebec for changing |ilacc of trial.

887. Whenever, in the previnoe of Quebec, it has lieeu de
cided by competent authority that no term of the Court of King's 
Bench, holding criminal pleas, is to lie held, at the appointed 
time, in any district in the said province within which a term 
of the said court should he then held, any |*tsoii charged with 
an iiidictuhlc olfencc whose trial should hy law la- held in the 
said district, may in the manner hereinbefore pro valid obtain 
an order that his trial la1 proceeded with in some other district 
within the said province, named hy the court or judge.

2. All provisions contained in the three last prci-cding sec
tions shall apply to the case of a |a-rson so applying for and 
obtaining a change of venue as aforesaid.

Origin]—57-58 Viet., Can., eh. 57, sec. 1; sec. 051, Code of 1892; 
R.8.C. 1880, ell. 174, sec. 102; 32 33 Viet., Can., ch. 29, nee. 11.

Offence com milted In one |iriulncc nut triable In another.

888. Nothing in this Act authorizes any court in one prov
ince of t'anada to try any |n-rtuin for any offence committed 
entirely in another province: Provided that every proprietor, 
publisher, editor or other person charged with the publication 
in a newspa|*T of any defamatory libel, shall lie dealt with, 
indicted, tried and punished in the province in which he resides, 
or in which such news|iaprr is printed.

Origin]—ftee. 640, Code of 1802.
Jurisdiction of courts flentrally]—1*ee eee*. 577, 580, 582, 587, 65.1.
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Newspaper libels]—The provint to «oc. 888 was in itself nn excep
tion to a proviso in see. 640 of the Code of 1802. If .the defendant 
resides in one province and the newspaper is " printed ” in another, 
the prosreution may be in either of those provinces, lint not in a third 
province in which also there msy have lieen a " publication " of the 
libel. It would probably lie held not to apply at all to the prosecution 
of a person temporarily in Canada but not residing there, for an alleged 
lilad in a nowa|ia|ier not “ printed " in Canada, although in circulation 
throughout Canada.

Defamatory libel]— See secs. .117 334, 861, 871, 888, 905 934, 947, 
956, 1045.

Amendments.

In rase of tarlanre between etldenee and charge. Where Indict
ment under wrong Art or contains defective statement.

- 889 If on the trial of any indictment there appears to be a 
variance between the evidence given and the charge in any count 
in the indictment, either as found or as amended, or as it would 
have lieen if amended in conformity with any particular fur
nished as provided in see. H.MI, the court Indore which the case 
is tried may. if of opinion that the accused has not lieen misled 
or prejudiwl in his defence liv such variance, amend the indict
ment or any count in it or any such particular so as to make 
it conformable with the pnsif.

2. If it ap|iears that the indictment has been preferred under 
some other Act of Parliament instead of under this Act, or under 
this instead of under some other Act, or that there is in the 
indictment, or in any count in it, an omission to state or a 
defective statement of anything requisite to constitute the offeuce, 
or an omission to negative any exception which ought to have 
lieen negatived, but that the matter omitted is proved by the 
evidence, the court before which the trial takes place, if of 
opinion that the accused has not Inch misled or prejudiced in 
his defence by such error or omission, shall amend the indictment 
or count as may be necessary.

it. The trial in either of these cases may then proceed ill all 
respects as if the indictment or count had Iswi originally framed 
as amended.
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Origin]—Bee. 723, Code of 1892.
What amendments permissible in indû'tment] —
The trial judge has a discret ion to allow an amendment of the indict 

ment before verdict no a» to make it conform to the evidence. R. v. 
Nier (IMS) • W V B 838, 9 Alta. L.R. MS, 33 W.L.B. 180, fll 
Cr. Caa. 241; R. v. CareweU, (1916) 10 W.WJL 1027, 1039, 26 Can. 
Cr. Caa. 288, 34 W.L.R. 1042 (Alta.).

While great simplicity ia introduced, the essential features of the 
former practice have not t>een changed. It ia still necessary in every 
case, as expressly provided in Code form 64 (see sec. 852), that the 
indictment shall in itself reasonably identify not only the nature of 
the crime charged, but the act or transaction forming the basis of the 
crime named. R. v. Ha in bridge, 42 O.L.R. 203. This is necessary, first 
in order that the accused may properly prepare for his trial, and shall 
lie able to plead autrefois acquit if again charged, and that the accused 
may not, through mistake or otherwise, lie put upon his trial on a 
charge which has not been passed upon by the grand jury, and that 
the trial judge may know the particulars of the very act passed upon 
by the grand jury, and not some act which the Crown or Crown officer 
may say was the very act or transaction. The accused is to have 
reasonable information identifying the act for which the grand jury 
has committed him for trial. R. v. Hainbridge, (1918) 43 O.L.R. 203, 
220.

A charge may lie laid in the words of the Code and a count of an 
indictment for theft is not bad for indeflniteness because of the use 
of the word “ or other property ” in charging the stealing of “ money, 
valuable securities or other property,” to a stated amount, from the 
Government, but particulars may lie ordered by the judge. R. v. Kelly, 
10 W.W.R. 1345 (Man.). This results entirely from the statutory 
definition of “theft” in the Criminal Code (sec. 347) ; and the words 
“ other property ” in an indictment for theft drawn in that form are 
to be read as if followed by the words “ capable of being stolen.” R. v. 
Kelly, 10 W.W.R. 1345, at 1351 (Man.), per Prendergnst, J. Name 
case in appeal [19171 1 W.W.R. 46 and 463. The maxim noscitur a 
socus may also apply. R. v. Kelly, 10 W.W.R. 1345 (Man.).

An indictment that ” A.B. attempted to kill and murder C.D.” suffi 
eiently discloses an indictable offence ; and the court has power to 
allow it to be amended so as to read that ” A.B., with intent to commit 
murder, shot at C.D.” R. v. Mooney, 11 Can. Cr. Cas. 333, 15 Que. 
K.B. 57.

The true name of tl. ,,e <n against whom the offence was alleged 
to have been committed may be substituted by the court in an indict
ment after the grand jury has found a true bill, where the name 
originally in the indictment was that by which the same person was 
commonly known. R. v. Faulkner, 19 Can. Cr. Cas. 47, 16 B.C.R. 229.

The offence of conspiracy is not one upon which a person could
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liavp been convicted on the vhargp of cheating, and the change of the 
latter to the former charge ia not such a *' proper amendment " an is 
contemplated by aec. 907. R. v. Weiaa and Williams (191.3) 4 W.W.R. 
1358, 1360.

If the amendment aaked would substitute a different transaction 
from that first alleged, or would render a different plea necesaary, it 
ought not to be made. R. v. Weir (No. 3), 3 Can. Cr. Cas. 262 (Que.). 
Rut, on an indictment for perjury alleged to have been committed on 
a trial for burning a barn, an amendment was allowed to charge that 
such trial was for firing a stack. R. v. Neville (1852), 6 Cox C.C. 69. 
Where the ownership of stolen property is wrongly stated an amend 
ment may lie allowed. R. v. Vincent (1852), 2 Den. 464; R. v. Marks 
(1866), 10 Cox C.C. 367. And on a charge of theft of money the 
amount thereof may be amended to conform with the evidence. R. v. 
Gamble (1872). L R. 2 C.CR 1.

When the false pretence in a charge of obtaining money under false 
pretences was erroneously laid in the indictment as lieing that there was 
in store "a large quantity of liesns. to wit, 2,680 lmshels of lieans.” 
instead of that there were in store “ 2,680 bushels of lieans," as appeared 
from the depositions taken on the preliminary inquiry, the trial judge 
may allow an amendment of the indictment to conform with the proof. 
Although upon the indictment in its original form the charge would be 
merely upon a false pretence that there was in store " a large quantity 
of beans," and the number of bushels would not be required to lie 
proved, the varianee by reason of the amendment is not such as would 
mislead or prejudiee the accused in his defence. R. v. Patterson (1893)

0m Or. t’as
Awrndnitnt of dole of ofTcncr]—The date can lie amended only when 

the act or transaction which forms the foundation for the charge is 
the same, anil a mistake was made in the information, evidence or 
indictment as to the true date of the occurrence. R. v. T.acelle, 11 
O.L.R. 74, 19 Can. Cr. Cas. 229, 233; Verroneau v. The King (1916; 
25 Que. K.R. 275, 26 Can. Cr. Cas. 278.

Apart from the effect of Code enactments, the general rule was that 
the dote assigned as that of commission of the offence need not lie 
the one actually proved; Archbold, Criminal Pleading and Ev. (23rd 
oil.), 297; Roscoe, Criminal Kv. (13th ed.), p. 73; Taylor on Evidence, 
sec. 283 (4), note 5. Hut at common law there were certain exceptions 
and " if any nwtrrùiJ time stated in the pleading is to Ik» proved by 
matter of record, it should lie correctly stated. Any variance between 
the time so stated and that appearing from the deed or record when 
produced, will lie fatal unless amended. Reo R. v. Ingham, 5 H. & 8. 
255. The effect of that exception to the rule, if it could lie considered 
applicable under the ofierntion of the Code, would merely lie to establish 
that it was necessary that the amendment should lie made. Verroneau 
Th Stag I mi) * Q* I I * 0an Or. de SU.
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It might happen, a* in S. v. Ijerellr. supra, that bjr reason of a legal 
characteristic of the particular offence (e.g., seduction) an amendment 
to change the date would lx- tantamount to charging a different offence.

FTken amendment may be made]—It is not ton late to permit the 
amendment after the close of the taking of the evidence. The rule 
would appear to he that the amendments ought to he made liefore 
the defendant's counsel address the jury: Archhold, 23rd ed„ p. 206; 
R. v. Rvmes, .1 C. & K. .126 ; R. v. Frost, Dears. 474; though in some 
eases an amendment may be made at any time before the 
case goes to the jury ; Ilowrn-Rowlande, Criminal Proc. (2nd ed.), p. 
245, Rule 263 ; or, even at any time before verdict : Russell on Crimea 
(Can. ed.), p. 1979; Vermneau v. The King (1916) 25 Que. K.B. 275, 
26 Can. Cr. Cas. 276; same case nn appeal on other points ; Verroneau v. 
The King, 54 8.C.R. 7, 27 Can. Cr. Cas. 211.

Omianion to negative any ereeption]—The omission of the words 
" not being his wife " in describing an offence under nee. 301 was held 
to he an exception, the failure to negative which in the indictment, will 
not invalidate a conviction thereon where no objection was taken liefore 
pleading. R. v. Wright, 11 Can. Cr. Cas. 221, 39 N.8.R. 103.

Objection to be taken for defecte apparent on the fane of the 
indictment]—Code see. 898.

Amendment of indictment]—See aecs. 889-893, 898, 915. 

tdjnurnment If accused prejudiced. Hon determined.
800 If the court is of the opinion that the accused has hern 

misled or prejudiced in his defence by any such variance, error 
omission or defective statement, hut that the effect of such mis
leading or prejudice might lie removed by adjourning or jmst- 
|Kining the trial, the court may in its discretion make the amend 
ment and adjourn the trial to a future day in the same sittings, 
or discharge the jury and postpone the trial to the next sittings 
of the court, on such terms as it thinks just.

2. In determining whether the accused has been misled or 
prejudiced in his defence the court which has to determine the 
question shall consider the contents of the depositions, as well 
as the other circumstances of the case.

.1. The propriety of making or refusing to make any such 
amendment shall be deemed a question for the court, and the 
decision of the court iqion it may be reserved for the Court of 
Appeal, or may he brought before the Court of Appeal by appeal 
like any other * law.

Origin]—flee. 723, Code of 1892; B.8.C. 1886, eh. 174, sees. 237, 
238, 239.

1207

17



||KM| Criminal Cou* (Part XIX)

A mend mcnt of indictment]—Bee sees. 889-893, 898, 915.
Appeals on questions of law]—Voir sec. 1013 el seq.

Amendment le be endoraed on I be reeord.

891. In cane an order for amendment us provided for in the 
two last preceding sect ions is made it shall lie endorsed on the 
reeord ; and all other rolls and proceedings connected tlierewith 
shall he anutided accordingly by the proper officer and filed with 
the indictment, among the proper records of the court.

Origin 1—Bee. 724, Code of 1892; B.8.C. 1888. eh. 174, see. 240.
Form of reeord rAerr indictment amended)—Bee nee. 915.

Application to amend or divide counts.

892. The accused may at any stage of the trial apply to the 
court to amend or divide any count of an indictment which 
charges in the alternative different matters, acts or omissions, 
stated in the alternative in the enactment describing the offence 
or declaring the matters, acts or omissions charged to he an 
indictable offence, or which is double or multifarious on the 
ground that it is so framed as to embarrass him in his defence.

8. The court, if it is satisfied that the ends of justice require 
it. may order any such count to he amended or divided into two 
or more eounta; and on such order lieing made such count shall 
In* so divided or amended and thereupon a formal commence 
nient may lie inserted before each of the counts into which it 
is divided.

Oripis]- Her. 821, Code of 1892; R.H.C. 1888, eh. 174, see. 124.
Alternative rharprs in one retint] Her. 8S2 expressly enacts that 

the charge may lie in the words of the enactment describing the offence ; 
and see. 854 that a count ahall not he deemed objectionable on the 
ground that it chargea in the alternative several different matters, arts 
or omissions, which are elated in the alternative in the enactment 
describing any indictable offence or declaring the matters, arts or omis
sions charged, to he an indictable offence, or on the ground that it is 
double or multifarious.

Theft of ores.- Vnlawfnl sales. Amendment al the trial when 
property wrongly laid.

893. Upon a prosecution for any offence under sec. 378 or 
424. any variance when the property is laid in a person or cor-
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poration, between the slat. iM. nl in the imiit tmeiil and the 
evidence adduced. may lie amended at the trial.

2. If no owner is proved, the indictment may lie amended h\ 
laying the pro|a-rty in His Majesty.

Orwtw]—flee. 621, Code of 1892; R.S.C. 1886, eh. 174, see 124.
Theft of mineral* from wine#]—See. 378 deals with the theft of 

ores or minerals from mines and of stone from quarries; and see secs. 
852-855, 864-866, as to the sufficiency of certain statements in an 
indictment.

Gold and silver mines]—Sec. 424 deals with the offence of fraud on 
the owners of gold and silver mines, and the unlawful sale of mineral 
products of such mines; and see secs. 864-866, as to stating ownership 
of the minerals.

lnH/terfwH a ml ( 'upie* of I Ioann euh.

Might of arrowed to Inwprrt depositions and hate Indictment read.

89-4 Kvery accused person shall lie entitled at the time of 
his trial to inspeet. without fee or reward, all depositions, or 
copies thereof, taken against him and returned into the court 
la-fore which such trial is had, and to have the indictment on 
whirli he is to la* tried read over to him if he so requires.

Origin]—Sec. 653, Code of 1892; R FC. 1886, ch. 174, sec. 180.
Deposit wns returned into court]—The depositions here referred to 

are those taken on the preliminary enquiry at which there was a com
mittal for trial under sec. 69(1, or the alternative order under see. 696, 
requiring the accused to find sureties for his appearance to answer an 
indictment. The depositions are required to lie transmitted to the 
trial court under sec. 695. Sec. 691 permits the accused at any time 
before the trial to obtain copies on payment of the fees for same. The 
indictment may lie for the charge on which the accused was committed 
or for any charge founded on the faets or evidence disclosed in the 
depositions taken lief ore the justice. Sec. 872. And by leave of the 
Attorney-General or of the trial court, an indictment may be preferred 
without any preliminary enquiry, and consequently without any returned 
depositions. See sec. 873.

A crewed entitled to ropy of Indictment.

895. Kvery |ter*on indicted for any offence shall, before being 
arraigned on the indictment, lie entitled to a copy thereof on 
(laying the clerk five cents per folio of one hundred words for
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the miiiic, if the i««rt i* of opinion that the name van la* made 
without delay to the trial, hut not otherw ise.

On,iiH) Hee. «54, finie of 1H92; K.H.C. |HM«, eh. 174, at. 1*1.
Arraignment]—The arraignment of prisoners against whom true 

hill» for indictable offence* have liven found by the grand jury consiste 
of three part* : first, calling the prisoner to the liar by name ; neco. dlv, 
reading the indictment to him ; and thirdly, asking him whether he is 
guilty or not of the offence charged. A* aovu as the indictment ha* liven 
read over to the prisoner, the clerk of the arraigns or officer of the 
court demands of him :

“How say you, are you guilty or not guilty f”
If the prisoner plead* guilty, and it appears to the satisfaction of 

the judge that he rightly comprehends the effect of his plea, his con 
fession is recorded and sentence is forthwith passed, or he is removed 
from the bar to la* again brought up for judgment. If the prisoner 
plead* “not guilty,” his plea is recorded by the officer of the court, and 
the prisoner is said to have ” put himself upon the country.” If the 
accused wilfully refuse* to plead or will not answer directly, the court 
may order the proper officer to enter a plea of not guilty. Kee. 900.

Motion to dividr or amend multifariouM or alternative count in 
indictment]—See sec. 892.

Election of “ npady trûil" without a jurit] fode see. 825 et teq.

\censed entitled to rop) of deposition*.

8fNt. Kverv |n*r*<Hi indicted slinll la* entitled to h ropy of the 
de|H»*itions returned into vourt on pavment of five vents |a*r folio 
of one hundred words for the sit me.

V. If it copy in not deinandnl la-fore the o|iening of the 
upsizes, term, sittings or signions, the |N*rson indietod shall la* 
entitled to smh vopy if the court is of opinion that the same 
van la- made without delay to the trial, hut not otherwise.

d. The court may, if it *«*•»* fit. |a»st|s»ne the trial on account 
of stn li copy of the de|a»sitions not having In*vii previously had 
by the |a*rson charge).

Griffin] -Hec. «55, C«m|c of 1892: R.HA'. IHHfl, ch. 174, see. 1*2.
For drrkn of the peace at the M/umiohm]—Ontario tariff (22) — 

Copies of dejsisilions or examinai uns furnished to prisoners accused of 
felony, or their counsel, |ier folio of 100 words, when required by the 
licensed, or his counsel, and ordered by the court. (This fee not to la* 
charged when copies are furnished by the Crown Attorney.......... $0.10
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Indictment fur Iren sow. Retails le he furnished the accused. - 
MIt nesses le delivery,

897 When any one i* indicted for treason, or for being 
accessory after the.fact to treason, there «hall lie delivered to 
him after the indietnient haw been found, and at least ten day» 
before bin arraignment,—

(it) a copy of the indictment;
(b) a liwt of the wit newer* to lie produced on the trial to 

prove the indictment ; and,
(r) a copy of the panel of the jnrorw who are to try him 

returned bv the sheriff.
2. The liwt of the witnewwew and the copy of the pa net of the 

jnrorw must mention the nan**, occupations, and places of abode 
of the said witnesses and jurors.

3. The documents aforesaid must all Iw given to the accused 
at the same time anil in the preseme of two witnesses.

4. This section shall not apply to eases of treason by killing 
Hi* Majesty, or to eases where the overt act alleged i» any 
attempt to injure his penult in any manner whatever, or to the 
offence of being accessory after the fact to any such treason.

fla*i»|~-fiw. liés, Code nf 1NU2.
Ihtoil* to In furniohttt prisoner in trraoon chortle]—Compare the 

eorres|Himlina Kngliali statut!*», 7 Anm*, e. SI, see. 11, IlfMO tie». Ill, 
c. M; 57 Oeo. Ill, ,*. tl, ». 1, fl Geo. IV, e. 5(1, «or. 21; 5 and « Viet., 
e. 51, win*. .1. The trial may Is* |si»tponed if the ten dnva has not 
elapsed, K. v. Frost, 4 HI. Tr. N.H. 85, » 0. t P, Ifl.'l.

The direst ion of sutenee. .'1 meins to Iw imperative ninl there would 
Iw n mis trial if it were not complied with. R. v. Front, supra (the 
Chartist'» esse).

Tred»ia|—dee secs. 74, 75, 76.

Objection*. Pint» nml Hernril.

Ilhjerlloaa before plea. Amendments. >o motion In arrest ol 
Judgment for amendable defect, etc.

898 Kvcry objection to any indictment for any defect appar 
cut on the fair thereof shall Is* taken by demurrer, or motion 
to ipiawlt the indu Uncut, Itefore the defendant has pleaded, ami 
not afterwards, except liv leave of the court or judgt* before whom 
the trial lakes plats*, and every tsittrl In-fon* which any such
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ohjeetion is taken max, if it in thought inMcssarv. ratise the 
indictment h» In* forthwith anioiidnl in such jiartivular, by mine 
otliver of the court or oilier |N*rson, and thervu|Hni the trial shall 
|ir«M-ei d as if no such défini had a|>|N*aml.

2. No motion in arrest of judgment shall In» allowed for am 
defect in the indictment which might have been taken advantage 
of by demurrer, or amended under tlie authority of this Act.

Oriffin)—Her. «29, ('ode of 1892; R.8.C. 18M, eh. 174, nee. 143; 32 33 
Viet., Can., eh. 29, see. 32.

A meiuhnii indictment on drnmrrrr or motion to qiiank]—'There is a 
radieal difference lietween sin*. 89H of (lie C«sle and the Knglish statute 
14 15 Viet., Imp., eh. 100. That statute eonferred similar powers in 
ease of any '* formal ” defeet, while the Code omits the word " formal ” 
mid consequently has a much wider scope. Kad v. The King, (1908) 40 
H.C K 272, 1.1 Can. Or. Cas. 348; K. v. Mason, 22 Ü.C.C.I» 24«. 250

Demurrer]- By a demurrer the defendant refers it to the court to 
pronounce whether, admitting the matters of fact alleged against him 
to In* true, they do, in |Niint of law, constitute him guilty of an offence 
sufficiently charged against him. 1 Htarkie, 315. The defendant cannot, 
as of right, plead and demur concurrently, hut if the demurrer is over
ruled a motion may be made for leave to plead not guilty. At common 
law a demurrer could lie made either orally or in writing, but the pro 
vincial rules of court (see Code sec. 570) must In» referred to for 
ascertaining whether the common law rule has liecn varied in the par 
ticular province or district by a rule making it essential that a demurrer 
should In» in writing. The court has a discretion to allow a plea to lie 
withdrawn, so that a deinttrur may 1st filed. R. v. Mitchel, 3 Cox C.C. 
21; K. v. (Mgers, 2 M A Rob. 480.

Demurrer and joinder thereto]—The demurrers filed separately by 
the defendants in K. v. Weir (No. 1)3 Can. Cr. Cas. 102, K Que. Q.B. 
521, were in the following form:—

“And the said W.W. (defendant ), in his own pro|N*r person cometh into 
court here and having heard the said indictment read, saith, that the 
said indictment and the matters therein contained, in manner and form 
as the same are above stated and set forth, do not disclose an indictable 
offence, and are not sufficient in law, and that he, the said W. W. is 
not hound by the law of the land to answer the sumo; and this he is 
ready to verify; wherefore, for want of a sufficient indictment in his 
Udialf, the said W. W. prays judgment, and that by the court he may 
In» dismissed and discharged from the said premises in the said indict
ment specified."

The following joinder to the demurrer was filed by the Crown 
IMosecutor:—

“ For answer to the demurrer to indictment in this case made on
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behalf of W. W. (defendant), without admitting the right of the 
accused to plea<l separately the Crown saith: that the said demurrer 
is unfounded and that the said indictment and the matters therein con
tained, disclose an indictable offence and are sufficient in law, and that 
the said W. W. is hound by the law of the land to answer the same: 
Wherefore, the said demurrer should lie dismissed. "

Defect9 apparent on the face of the indictment)—An indictment set 
ting forth an offence which is not indictable will be quashed on motion 
to that eflNl It \ Krimvaih, _'s Q* S.C 691, 7 t un < '■ OH »*' »
E. v. Weir (We. I), 9 Qm ^9. IH, :i Om> Or 6*. W| u i Brie 
bridge, 42 O L E. 203; R. v. Trainor, [1917] 1 W.W.E. 415, 27 Can. 
Cr. Cas. 2.32, 10 Alta. L.R. 104, .35 W.L.E. 415.

In charging an offence declared by statute, the omission of the words 
'* against the form of the statute in such ease made and provided " is 
not a defect and no amendment is necessary. R. v. Doyle, (1804) 27 
N ■ ■ M

Double or multifarious counts in indictment]—Code sec. H54.
Defective statement of anything requisite to constitute the offence] 

See Code sec. 889 (2).
Negativing exceptions]—Hoc sec. 889 (2).
Refusal to plead]—See see. 900.
Ordering particulars of count]—See secs. 859, 800.
Count for greater offence includes the lesser]—See see. 951.
Motion to postpone trial]—See sec. 901.
Objection to constitution of grand jury]—See sec. 899.
Ontario tariff fax Clerks of the Peace at the Sessions)—

(27.) Recording plea, or receiving and tiling demurrer.... $0.50

No plea la abatement, ( nasillâtloa of grand Jury.

899 No plea in aliatement shall lie allowed.
2. Any objection to the constitution of the grand jury may 

be taken by motion to the court, and the indictment shall la* 
quashed if the court is of opinion both that such objection is 
well founded and that the accused has suffered or may suffer 
prejudice thereby, but not otherwise.

Origin]__Sec. 658, Code of 1892.
Form* of oath to grand jurors]—Bee note to sec. 87.3.
Motion to tfuash on ground that grand jury not properly consti

tuted]—The fact of one mendier of n grand jury lieing disqualified 
from interest or bias with respect to one of the bills brought lief ore 
that liody for consideration, does not affect the constitution of the 
grand jury generally. Verroneau v. The King (1916) 54 8.C.R. 7, 27 
Can. Cr. Cas. 211, affirming Verroneau v. The King, 25 Que. K.B. 275, 
26 Can. Cr. Cas. 278.
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Such a disqualified person cannot take any part in the proceedings 
or findings of the jury with resjwt to the bill in which he is interested, 
but such disqualification is a personal an 1 limited one and does not 
affect the constitution of the jury as a whole or the right of the juror 
so partially disqualified from taking part in all the proceedings or 
findings of the jury on other bills in which he has no interest or bias. 
Verroneau v. The King, 54 8.C.B. 7.

Anything which destroys the competency of the grand jury as a 
whole or the competency of any of its members affects the constitution 
of that body and affords a ground of objection which may be raised 
by a motion to the court under sec. 899. A grand juror may be well 
qualified as to all the cases on the docket save one and wholly unfit to 
pass upon that one. As to that case the jury would not be properly 
constituted while he sat upon it. Verroneau v. The King, (1916) 54 
S.C.B. 7, 21 Can. Cr. Cas. 211. B. v. Gorbet, 1 P.E.I. Bep. 162; B. v. 
Upton 8t. Leonards (inhabitants of) 10 Q.B. 827; R. v. Hayes, 9 Can. 
Cr. Cas. 101, disapproved.

Where one grand juror was a witness in the particular case, but took 
no other part in the proceedings, his mere physical presence in the 
grand jury room will not affect the result of the grand jurors' delibera
tions or constitute an interference with the privacy of their proceed
ings. Verroneau v. The King, (1916) 54 S.C.B. 7. There is no 
impropriety in some one or more proper persons being present with 
the grand jury during their inquiries on bills of indictment: Reg. v. 
Hughes, 1 C. it K. 519.

If an unauthorized person has Wen present in the grand jury room 
on the consideration of a bill, and returns into court with the grand 
jury (having been summoned to serve, but not having Wen sworn), 
the court may send back the grand jurors already sworn so that they 
may reconsider the bill. R. v. Kelly, 8 Can. Cr. Cas. 130 (Que.). If 
the mode of summoning the grand jurors has been so irregular that 
persons not qualified to be grand jurors are returned for the considera
tion of an indictment, the indictment must be quashed. R. v. Kirwan, 
31 St. Tr. 543; 11 Hen. 4, ch. 9.

The whole jury should be impanelled before the grand juror’s oath 
is administered to any of them. R. v. Belanger, 12 Que. K.B. 69, 6 Can. 
Cr. Cas. 295.

The number of grand jurors to be summoned may be fixed by pro
vincial law as a part of the constitution of the court ; but the number 
to find a bill is to be regulated by federal law as a matter of criminal 
procedure. R. v. Cox, 31 N.8.R. 311, 2 Can. Cr. Cas. 207. Where 
there has been no limitation by statute of the number of grand 
jurors, twenty-three arc to be sworn, but the summoning of more does 
not invalidate the panel. R. v. McGuire, 34 N.B.R. 430, 4 Can. Cr. 
Cas. 12. Where the number on the panel is declared by provincial law 
to be thirteen, or a lesser number, but not less than seven, Code sec. 921
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makes it jmssible for seven to find a true bill. It ie probably wuftivient 
that of the entire panel there are in attendance at least seven grand 
jurors, where there is legislation so reducing the panel. R. v. Girard, 
(1898) 7 Que. Q.B. 575, 2 Can. Cr. Cas. 216; contra, see R. v. Hayes 
(1902) 9 B.C.R. 574, 7 Can. Cr. Cas. 453.

* That the accused has suffered or may suffer prejudice thereby but 
not otherwise "]—Before the Code the question whether a motion to 
quash an indictment should be granted or not was largely in the discre
tion of the court. R. v. Belyea ( 1854) 2 N.8.R. 220. Under the Code, 
and when it is a question whether the grand jury was properly consti
tuted or not, that discretion is taken away in the sense that if two 
conditions arise the indictment shall be quashed, but if either condition 
fails it is not to be quashed even if the objection is well founded. R. v. 
Morrow (1914) 24 Can. Cr. Cas. 310, at 318, 21 R. de Juris. 380 (Que.).

Specifying grounds of objection]—The objecting party must specific
ally set forth his grounds of objection, and will not be given the 
benefit of a ground not specified. R. v. Morrow, 24 Can. Cr. Cas. 310, 
21 R. de Juris. 380 (Que.).

Challenging the array]—See sec. 925.
Grand juries in British Columbia]—In judicial districts to which 

the Jurors Act, R.S.B.C. 1911, ch. 121, applies, it is necessary to sum
mon only 15 grand jurors. As to the grand jury system of British 
Columbia, see R. v. Bonner (1913) 4 W.W.R. 1255, 21 Can. Cr. Cas. 
442, 25 W.L.R. 112.

Ontario]—If thirteen grand jurors do not appear, the court may 
require the sheriff to name and appoint from persons present or who 
can be found, a sufficient number to make up the deficiency. The 
Jut"i s' Art. R.N.O. 11*14. ell. S4, an «'7.

Procedure in jury courts in Ontario]—See note to sec. 873.

Mean.—Refusal to plead.
900. When the accused is called upon to plead he may plead 

either guilty or not guilty, or such special plea as is in this Part 
subsequently provided for.

2. If the accused wilfully refuses to plead, or will not answer 
directly, the court may order the proper officer to enter a plea 
of not guilty.

Origin]—See. 657, Code of 1892; R.8.C. 1886, ch. 174, sec. 145.
Wilful refusal to plead or answer directly]—Compare the English 

statute, 7 and 8 Geo. IV, eh. 28, see. 2; R. v. Bitton, 6 C. & P. 92; 
and see R. v. McAuliffe, (1906) 17 Can. Cr. Cas. 495 (Ont.).

Trial as to sanity]—See sec. 967-970.
Leave to withdraw plea of guilty]—After pleading guilty to all the 

counts of an indictment, the accused will not without the consent of
1215
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the Crown he given leave to withdraw that plea as to all but one so 
that he may plead autrefois convict as to the others. R. v. Lombard, 
(1914) 22 Can. Cr. Cas. 232, 5 W.W.R. 1089, 26 W.L.R. 647; and see 
R. v. Miles, 24 Q.B.D. 423.

A plea of guilty operates as an admission of all the essential facts 
which would be before the jury as necessary to constitute the offence 
charged in the indictment. R. v. Inglis (1917) 23 Argus L.R. (Austr.) 
378. If the judge at the trial on looking at the depositions for the pur
pose of sentencing, comes to the conclusion that in point of law there 
is no ease disclosed, he should advise the accused to withdraw his plea; 
but it is for the accused himself to decide whether or not he will do 
so. R. v. Inglis, supra.

The judge may properly advise and permit a withdrawal of the 
plea of guilty if the facts, though not inconsistent with the prisoner's 
guilt, show a very doubtful probability of their being proved so as to 
induce the jury to find him guilty. R. v. Inglis, supra.

Plea of guilty operates as conviction]—A plea of guilty operates in 
law as a conviction although no penalty is imposed. R. v. Blabv, [1894]
i qj. K", is o* ox) v es ljjicl m

No one should l>e taken to have admitted his guilt except in the 
most unmistakable terms. A conviction should not be recorded on a 
doubtful plea. If there is any ambiguity, a plea of " not guilty ” should 
be entered and evidence given in the ordinary way. R. v. Golathan 
(1915) si LJ K B. ltd App. R. 7t, SI 1 Lm4
Reading; R. v. Ingleson, [1915] 1 K.B. 512, 84 L.J.K.B. 280, 11 Cr. 
App. R. 21. The court may of its own motion strike out a plea of 
guilty on its appearing that the indictment discloses no criminal offence, 
and order the indictment quashed. R. v. Labourdette, 13 B.C.R. 143, 
13 Can. Cr. Cas. 379.

Finding deaf mute insane if incompetent to understand the proceed
ings when interpreted]—See R. v. Dyson, 7 C. & P. 305; R. v. Berry, 
(1876) 45 L.J.M.C. 123, 1 Q.B.D. 44*7.

Bight to counsel]—See see. 942, 944.
Special pleas]—See secs. 905-913.

Time to plead to Indictment,—Allowing farther time to plead or 
demur.—Bail.—Witnesses to attend.

901. No person prosecuted shall Ik; entitled as of right to 
traverse or postpone the trial of any indictment preferred against 
him in any court, or to imparl, or to have time allowed him to 
plead or demur to any such indictment.

2. If the court before which any person is so indicted, upon 
the application of such person or otherwise, is of opinion that 
he ought to be allowed a further time to plead or demur or to 
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prepare for his defence, or otherwise, such <*ourt may grant such 
further time and may adjourn the trial of such person to a 
future time in the sittings of the court, or to the next or any 
subsequent session or sittings of the court, and ui>on such terms, 
as to hail or otherwise, as to the court seem meet, and may, in the 
case of adjournment to another session or sittings, respite the 
recognizances of the prosecutor and witnesses accordingly.

3. In such case the prosecutor and witnesses shall be bound to 
attend to prosecute and give evidence at such subséquent session 
or sittings without entering into any fresh recognizances for 
that purpose.

Origin']—See. 630, Code of 1892; R.8.C. 1886, eh. 174, see. 141.
Time to plead]—See. 901 changes the praetiee whereby at eonnnon 

law a person indieted for misdemeanour was entitled to traverse or 
postpone the trial till the assizes or sessions next after the finding of 
the indietment. 4 Bl. Com. 351, 4 Chit. Cr. L. 278, 2 Polloek & Mait
land Hist. Eng. Law 649.

Indietments for felonies were tried at the same assizes or sessions 
at which they are preferred to and found by the grand jury, but might
t>e postponed to the next assizes or sessions at the instanee of the
proseeutor or the defendant, on showing to the court a sufficient cause. 
Archbold Crim. Pleading, 110.

Time of application to postpone]—An adjournment may tie ordered 
prior to and contingent upon a true bill being found. R. v. Doran 
(1914) 10 Cr. App. R. 67; R. v. Taylor, (1882) 15 Cox C.C. 8. But in 
general, a trial will not be postponed to the next assizes l>efore a bill 
is found. R. v. Heesom, 14 Cox C.C. 40.

The court has power to adjourn the case, although the trial has
commenced. R. v. Gordon, 6 B.C.R. 160, 2 Can. Cr. Cas. 141.

Postponing trial because of prejudice of jury by newspaper item]— 
If the court is satisfied upon the affidavits that the minds of the jury
men have been affected to the prejudice of the accused by the publica
tion of press notices stating that the accused had confessed the crime, 
a postponement is proper. The King v. Willis, (1913) 4 W.W.R. 761, 
23 Man. R. 77, 23 W.L.R. 702, 21 Can. Cr. Cas. 64. R. v. Davies, [19061 
1 K.B. 32.

Postponing trial because of absence of witnesses]—To grant a post
ponement of trial on the ground of absence of witnesses, three condi
tions are necessary: 1st, the court must be satisfied that the absent 
witnesses are material witnesses in the case; 2nd, it must be shown that 
the party applying has been guilty of no laches or neglect in omitting 
to endeavour to procure the attendance of these witnesses; and 3rd, the 
court must be satisfied that there is a reasonable expectation that the
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witnesses can be procured at the future time to which it is prayed to 
put off the trial. R. v. D'Eon, 3 Burr. 1514 ; R. v. Mulvihill, (1914) 
5 W.W.R. 1229, 19 B.C.R. 197, 22 Can. Cr. Cas. 354, 26 W.L.R. 955.

It is no ground of “ surprise " that the prisoner had no knowledge 
of the evidence to be produced against him, for no one is obliged, by 
pleading, or otherwise, to disclose the evidence by which his case is to 
be supported. It is sufficient that the party is fully apprised of the 
case or charge which it is proposed to prove against him, and lie must 
then, being so informed, prepare himself to repel it. R. v. Rlavin (1866),

Where it appears by affidavit that a necessary witness for the 
prisoner is ill (R. v. Hunter, 3 C. & P. 591), or that a witness for the 
prosecution is ill (R. v. Bowen, 9 C. & P. 509), or unavoidably absent 
or is kept out of the way by the contrivance or at the instigation of 
the prisoner, the court will postpone the trial, unless it appear that the 
requirements of justice can be satisfied by reading the witness’s deposi
tions before a magistrate. Roscoe Cr. Evidence, 11th ed., 185.

If the application is made on the ground of the absence of a material 
witness, the judge will require an affidavit stating the points which the 
witness is expected to prove in order to form a judgment whether the 
witness is a material one or not. R. v. Ravage, 1 C. & K. 75.

Mode of proof on motion to postpone]—Proof should be made by atti 
davit; ft. x Mulvihill, (IS14) ft w WJt Mftf It MAM 1ST, tft Oaa 
Cr. Cas. 154, 26 W.L.R. 955; R. v. Dougall (1874) 18 L.C. Jur. 85; 
but viva voce testimony may be taken. R. v. Ravage, 1 Car. & K. 257 ; 
R. v. Bridgman, C. & Mar. 271.

On an application by the Crown because of the absence of Crown 
witnesses, the court may accept the statement of the Crown counsel 
that reasonable efforts were made to procure their attendance without 
requiring proof upon oath ; the accused is not entitled to particulars 
of the efforts made to procure their attendance. McCraw v. The King, 
(1907) 13 Can. Cr. Cas. 337.

Insufficiency of grounds for postponement]—It has been decided that 
a postponement will not be granted for the purpose of making inquiries 
respecting fresh witnesses not called before the committing justices: 
R. v. Mulvihill (1914) 5 W.W.R. 1229, 19 B.C.R. 197, 22 Can. Cr. Cas. 
354; R. v. Johnson (1847) 2 Car. & K. 354; nor because the accused 
had no knowledge of the evidence to be produced against him : R. v. 
Rlavin (1866) 17 C.C.C. at p. 205: but see as to exceptional circum
stances. R. v. Flannagan (1884) 15 Cox C.C. 403, at p. 407.

It is not usual to postpone a trial for the purpose of obtaining 
character witnesses. R. v. Jones, 8 East 34.

While it is not incumbent on the prosecution to abstain from giving 
at the trial any additional evidence which may be discovered subse
quently to the taking of the depositions, it is only fair that the 
prisoner’s counsel should be apprised of the character of such evidence. 
R. v. Ward, 2 Car. & K. 759.
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In K. v. Johnson (1847) 2 C. & K. 354, Aldersou, H. refused to 
postpone the trial of a prisoner charged with murder, where the post
ponement was sought to give an opportunity of investigating the 
evidence and characters of certain witnesses for the prosecution who 
had not been examined Wore the committing magistrate, but who 
were to be called to prove previous attempts by the prisoner on the 
life of the deceased.

Revoking postponement order]—If the witness, liecause of whose 
absence a postponement has lieen ordered, soon afterwards appears in 
court, the judge has jurisdiction to order the trial to go on. R. v. 
Redd, 21 Man. R. 785, 20 Man. R. 645.

Refusal to postpone not generally reviewable as question of law]— 
There may arise cases in which it would be clear that there had not 

been any exercise of judicial discretion in granting or refusing post 
ponement of trial, ami in such cases there might lie error of law which 
would be properly reviewable; but where, in what was clearly an oxer 
cise of his discretion, the trial judge has refused a postponement lie- 
cause he was “ of the opinion " that further time should not lie allowed 
(s. 901, s.s. 2), the propriety of that exercise of discretion is not review- 
able by an appellate court and is not properly the subject of a reserved 
mm «Mer a. mit MehrlhâU v. The King (1B14) <; w wJL mil', Ü 
8.C.R. 587, 23 Can. Cr. Cas. 194. Reg. v. Charlesworth (1861) 1 R. & 8. 
460, 31 L.J.M.C. 25; Winsor v. Reg., L.R. 1, Q.B. 390, 35 L.J.M.C. 65; 
Rex v. Lewis (1909) 78 LJ.K.B. 722.

8pedal provisions as to Ontario]—See Code secs. 902-904.
Taking bail in open court]—The following is the Ontario practice in 

taking a recognizance of bail in open court:—
The persons entering into the recognizance must be severally asked 

if they are content to acknowledge to owe to Our Sovereign Lord the 
King, His Heirs and Successors, the sums in which they are severally 
to be bound, on the condition named in the recognizance, which must 
be fully stated. For this purpose they are each addressed in the second 
person, thus:—

“ A.B. (the accused): Are you content to acknowledge to owe to 
Our Sovereign Lord the King, His Heirs and Successors, the sum 
of dollars, of good and lawful money of Canada, to lie made
and levied of your goods and chattels, lands and tenements respect
ively, to the use of Our Sovereign Lord the King, His Heirs and Suc
cessors, if you fail to personally appear at the sittings of the Supreme 
Court of Ontario for the trial of criminal actions to be held in and for 
the County of at the city (or town) of on
the day of , then and there to take your trial on
(or plead to) a certain indictment found against you by the Grand 
Jury of the said County on a charge of f"

And to C.D. (a surety) : “ C.D., are you content, etc., etc. t”
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And to E.F. (the other surety): " E.F., are you content, etc., etc. f”
The recognizance is then signed by the Clerk of Assize (it is not 

signed by the persons bound), and the following entry made by him in 
the Minute Book of the Assize:—

“ A.B. this day in open court entered into his recognizance in the 
sum of dollars, with two sureties, C.D. and E.F., each in the
sum of dollars, for the appearance of the said A.B. at
the next sittings of this court to plead to (or to stand his trial) on an 
indictment for (naming the offence)/*

The following form of bond may be used:—

Recognizance of Bail.

Ontario, / Be it remembered, that on the day
County of j of , in the year of Our Lord
......................... j one thousand nine hundred and and in

To Wit: [ the year of the Reign of His Majesty

King George V, at the sittings of the Supreme Court of Ontario for the 
trial of criminal actions (or at the sittings of the General Sessions of 
the Peace, or County Court Judge's Criminal Court, ns the case may 
be), now being held in and for the County of at the
city (or town) of A.B., of ,
carpenter, C.D., of , coopcrt and E.F., of ,
grocer, personally came before the said court, and in open court acknowl
edged themselves to owe to Our Sovereign Lord the King, His Heirs 
and Successors, the sums following, that is to say: The said A.B., 
the sum of dollars, and the said C.D. and E.F., each the
sum of dollars, of good and lawful money of Canada, to
he made and levied of their goods and chattels, lands and tenements, 
respectively, to the use of Our Sovereign Lord the King, His Heirs and 
Successors, if the said A.B. fail in performing the condition hereunder 
written.

Taken and acknowledged the day and year “ X. Y.,”
first above mentioned in open Court, l Clerk of Assize, 
before mo. J (or Clerk of the Peace).

The condition of the above written recognizance is such, that if 
the above-bounden A.B. shall personally appear at (naming the court, 
etc., to be holden, etc.), then and there to take his trial (or plead as 
the case may be)in a certain indictment found against him by the 
Grand Jury of the said County on a charge of , and
do not depart the said Court without leave, then the said recognizance 
to be void, or else in full force and virtue.
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Time to plead In Ontario.

902 If any |*Lrson in prosecuted in any division of the 
High Court of Justice for Ontario for any indictable 0111-1111', 
by information there filed, or by indictment there found or re
moved into such court, and appears therein in term time in 
person, or, in ease of a corporation, by attorney, to answer to 
sueli information or indictment, such defendant, upon Iw-ing 
charged therewith, shall not imparl to a following term, but 
shall plead or demur thereto within four days from the time of 
his appearance; and in default of his pleading or demurring 
within four days as aforesaid judgment may be entered against 
such defendant for want of a plea.

Origin]—Her. 757, Code of 1892; R.S.C. 1886, eh. 174, sec. 273.
Formal pruceedingn in jury court in Ontario]—See note to see. 873.
Ordering further time to plead or demarl—8ee see. 903.

When defendant appears by attorney.—Allowing further lime.

903. If such defendant ap|a-ars to such information or " 
indictment by attorney, he shall not imparl to a following term, 
but a rule, requiring him to plead, may forthwith bo given and 
served, and a plea to such information or indictment may be 
enforeed, or judgment in default may lx- entered in the same 
manner as might have been done formerly in cases in which 
the defendant had ap|x-arcd to such information or indictment 
by attorney in a previous term ; but the court, or any judge 
thereof, u|kiii sufficient cause shown for that piir|Kise, may allow 
further time for such defendant to plead or demur to such 
information or indictment.

Origin]-—Sec. 758, Code of 1892; R.S.C. 1886, eh. 174, sec. 274.

Ontario.—Ilefendnnt may bring on trial. Not Ire to Attorney 
lieneral.

904. If any prosecution for an indictable offence, instituted 
by the Attorney (jetterai for Ontario in the said court, is not 
brought to trial within twelve months next after the plea of not 
guilty has lieon pleaded thereto, the court in which such prosecu
tion is depending, upon application made on hehalf of any de
fendant in such prosecution, of which application twenty days’
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previous notice shall bo given to such Attorney General, may 
make an order authorizing sueh defendant to bring on the trial 
of such prosecution ; and tliereu|ioii such defendant may bring 
on such trial accordingly unless a nolle proteifui is eiftered to 
such prosecution.

Oriffin]—Sec. 758, Code of 1892; H.8.C. 1886, eh. 174, see. 275.
Form of Nolle Prosequi]—
Afterwards, on the day of , before our said

Lord the King at the (court) come as well the said Attorney-General 
for the province of , of our said Lord
the King, in the (court), who for our said Lord the King 
in this behalf prosecutes in his proper person, as the said A.B., 
by his solicitor. And the said Attorney-General for our said Lord 
the King says that he will not further prosecute the said A.B. upon 
the indictment aforesaid. Whereupon all and singular the premises 
l>eing seen and fully understood by the court now here, it is considered 
and adjudged, by the said court here, that all proceedings upon the 
said indictment against the said A.B. be altogether stayed, and that 
the said A.B. lie discharged of and from the said indictment.

Stay of proceedings by Attorney-(icneral]—8ee Code sec. 982.

Special pleas.—Autrefois acquit.— Autrefois convict— Pardon.

905 The following special picas and no others may be 
pleaded according to the provisions hereinafter contained, that 
is to say, a plea of autrefois acquit, a plea of autrefois convict, a 
pies of pardon, and sueh pleas in cases of defamatory libel as are 
hereinafter mentioned.

2. All other grounds of defence may !>c relied on under the 
plea of not guilty.

Origin]—Sec. 631, Code of 1892; R.8.C. 1886, ch. 174, sec. 146.
Plea of autrefois acquit]—This plea may be made ore tenus unless 

required by court rules to be in writing (see sec. 576) ; but is ordinarily 
made in writing and signed by counsel for the accused. The following 
form of plea is given by Archbold, 22nd ed., p. 157;—

" And the said J.S. in his own proper person eometh into court here, 
and having heard the said indictment read, saith that our Lord the King 
ought not further to prosecute the said indictment against the said J.S., 
because he saith, that heretofore, to wit, at the general sessions of the 
peace holded at , in and for the county of , he
the said J.8. was lawfully acquitted of the said offence charged in the 
said indictment. And this he, the said J.S., is ready to verify; where
fore he prays judgment, and that by the court here he may lie dis-
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missed and discharged from the premises in the present indictment 
specified."

Plea of autrefois concret]—This plea will be similar to that of 
autrefois acquit, but will state that the accused was " lawfully con
victed " of the offence where the other form uses the phrase " lawfully 
acquitted."

Plea of pardon]—A plea of pardon is a plea that the Sovereign has 
pardoned the accused for the offence and unless it is a statutory pardon 
it must lie sjieeially pleaded at the earliest opportunity on arraignment 
or it will lie considered as waived. R. v. Lord Norris, 7 Rolle R. 297. 
The accused will he allowed to plead over on the plea of pardon being 
disallowed. R. v. Strahan, 7 Cox C.C. 85.

Pardons free or conditional]—See secs. 1076-1080.

Special pleas together. Pleading not guilty afterwards. Statement 
of previous acquittal or conviction.

906. The pleas of autrefois acquit, autrefois convict, and par
don may be pleaded together, and if pleaded shall lie disposed 
of liefore the accused is called on to plead further.

2. If every such plea is disposed of against the accused he 
shall be allowed to plead not guilty.

3. lit any plea of autrefois acquit or autrefois convict it shall 
lie sufficient for the accused to state that he has been lawfully 
acquitted or convicted, as the case may be, of the offence charged 
in the count or counts to which such plea is pleaded, indicating 
the time and place of such acquittal or conviction.

Origin]—Sec. 631, Code of 1892; R.S.C. 1886, ch. 174, sec. 146.
Pleading over]—A plea of not guilty and autrefois acquit cannot lie 

made concurrently ; R. v. Banks, 27 Times L.R. 575; but sec. 906 gives 
the absolute right to plead over after the plea of autrefois has been 
disallowed.

Issue on pleas of autrefois acquit and autrefois conflict.—What
determines.

907. On the trial of an issue on a plea of autrefois acquit or 
autrefois convict to any count or counts, if it appear that the 
matter on which the accused was given in charge on the former 
trial is the same in whole or in part as that on which it is pro
posed to give him in charge, and that he might on the former 
trial, if all proper amendments had been made which might 
then have been made, have been convicted of all the offences of
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wtiivh he may la* convicted on the vomit or counts to which such 
pica is pleaded, the court shall give judgment that he be dis
charged from such count or counts.

2. If it appear that the accused might on the former trial 
have been convicted of any offence of which he might lie con
victed oil the count or counts to which such plea is pleaded, but 
that lie may lie convicted on any such count or counts of some 
offence or offences of which he could not have been convicted on 
the former trial, the court shall direct that he shall not be con
victed on any such count or mints of any offence of which he 
might have been convicted « the former trial, hut that he shall 
plead over as to the otic tfence or offences charged.

Origin]—Sec. 631, C of 1892; R.8.C. 1886, eh. 174, see. 146.
Common law defenn of autrefois convict]—Autrefois convict is a 

common law defence applicable whether the charges were before a jury 
or before a magistrate or other tribunal trying the cases without a 
jury. Wemyss v. Hopkins, L.R. 10 <j.B. 378, 44 L.J.M.C. 101.

Sec. 907 a supplementary provision; its limitations]—Stuart, J., in 
R. v. Pope (1914) 5 W.W.R. 1070, 22 Can. Cr. Caw. 327, 7 Alta. L.R. 
169, 26 W.L.R. 659, said:—“The first thing that strikes one on looking 
at these provisions is that there is good reason for thinking that the 
“ former trial ” referred to is a trial upon indictment in a Superior 
Court and not a summary trial before a justice or justices of the peace. 
A comparison is instituted between what can be done in the present 
court and what could have been done in the former one. It seems to 
me that the two clauses proceed upon the supposition of identity of 
general jurisdiction and that they were not expressly intended to cover 
cases where the proceedings in the former court were necessarily limited 
in their scope by a narrow limitation upon the jurisdiction of that 
court, resting, not upon the absence of some ingredient of aggravation 
in the crime, but upon an arbitrary rule as to value only. This view 
is borne out by the use of the expressions “ given in charge " and 
"proposed to give him in charge." It seems to me that the legislature 
was here thinking of giving in charge to a jury. That is the usual 
connection in which the expression ' given in charge ' is used.” . . . 
“ The reference to ‘ all proper amendments which might have been 
made ’ tends, although perhaps only slightly, to confirm the view that the 
legislature had in mind a previous trial upon indictment where the 
question of what proper amendments may or may not lie made is a 
much more serious one and the subject of much more legislation and 
judicial decision than the question of amending an information before 
a justice of the peace. For this reason it seems to me that sec. 907 
should lie interpreted upon the assumption that the legislature had in
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mind only a former court of at least equal jurisdiction, and that impos
sibility of conviction on the former charge for the present offences. 
due merely to lack of jurisdiction, should not stand in the way of the 
present plea ; nor should see. 907 be treated as absolutely exhausting 
the law upon the question, so that in no case can a person plead autrefois 
acquit or convict unless he brings himself within its terms." R. v. Pope 
(1914) 22 Can. Cr. Cas. .127, .134, 5 W.W.R. 1070, 7 Alta. L.l. 109.

But it seems probable that a defendant, whose former trial was 
before a magistrate under Part XVI would he held entitled to the 
lienefit of it in like manner as if he had a jury trial. R. v. Pope 
(1914) 5 W.W.R. 1070, 1075, (Stuart, .1.).

Defence of autrefois in county judge's criminal court] —Under the 
speedy trials clauses (Part XVIII ) there is no express provision for 
the tender or reception of the formal plea of autrefois convict, or for 
any plea other than those of guilty or not guilty. That Part of the 
Code created a special statutory jurisdiction and a special procedure; 
but there seems to be no doubt that an accused person upon pleading not 
guilty (assuming that no provision is made for a previous formal plea 
of autrefois convict) must have the right to raise as a defence the fact 
of a previous conviction for the same offence ; otherwise the lienefit of 
a speedy trial might be denied him in the very case where he should 
lie particularly entitled to it. R. v. Taylor (1914) 5 W.W.R. 1105, 7 
Alta. L.R. 72, 22 Can. Cr. Cas. 2.14.

The special plea appears to have been received without objection 
on the part of the prosecution on '* speedy trials " in R. v. Clark. 9 
Can. Cr. Cas. 125, and in R. v. Taylor, supra.

Common lam defence of res judicata]—Although the plea of the 
accused under sec. 90fi of the Criminal Code cannot lie upheld, the 
circumstances may give him a good defence at common law which has 
lieen reserved to him by sec. Ifi of the Code which reads as follows ; 
“ All rules and principles of the common law which render any circum
stances a justification or excuse for any act, or a defence to any 
charge, shall remain in force and tie applicable to any defence to a 
charge under this Act except in so far as they are hereby altered or are 
inconsistent herewith."

A maxim of the common law is Nemo débet bis vexari pro unâ et 
cAdem causa. This has been held to govern in a case where a defendant 
was convicted of two offences under different statutes, which were dif
ferent in form, but held to lie the same in substance; Wemyss v. Hop
kins (1875), L.R. 10 Q.B. 378. In that case Lord Blackburn said at 
p. 381 : " The defence does not arise on a plea of autrefois convict, hut 
on the well established rule at common law, that where a person has 
lieen convicted and punished for an offence by a court of competent 
jurisdiction, transit in rem judicatam, that is, the conviction shall he 
a bar to all further proceedings for the same offence, and he shall not 
be punished again for the same matter." And see Regina v. Miles, 24 
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Q. B.D. 423, 17 Cox C.C. 9; R. v. Weiss (1913) 4 W.W.R. 1358 (Alta.);
R. v. Weiss (1913) 5 W.W.R. 48.

The principle of res judicata applies equally to an acquittal as to 
a conviction. The sulwtance of the issue rather than the form must be 
looked to. In R. v. Quinn, 10 Can. Cr. Cas. 412 at 417, 11 O.L.R. 242, 
a second charge was laid for perjury in taking an election oath when 
personating a voter after an acquittal for the personation. It was held 
that the acquittal in the first case established that it was not the 
accused who had committed the personation, and this had liecome res 
judicata as between the Crown and the accused. The main issue in 
both trials was the same—a question of identity. At the first trial this 
issue was determined adversely to the Crown, and while that decision 
stood it was not open to the Crown to have it tried a second time. To 
arrive at the verdict which they did it was necessary for the second 
jury to find that it was the accused who had personated, and thus 
in effect to override and overrule the contrary verdict of the first jury. 
This defence is not one of autrefois acquit under sec. 906 of the Code, 
but under sub-sec. 2 may be relied on under the plea of “ not guilty.” 
Maclaren, J.A., said: “It is really a defence at common law as 
pointed out by Blackburn, J., in Wemyss v. Hopkins, L.R. 10 Q.B. 378, 
and by Hawkins, J., in Regina v. King, 11897] 1 Q.B. 214. There being 
nothing inconsistent with it in the Code, it is a defence that may still 
be claimed and exercised ; indeed it is stated in the above cases that 
it is a well established rule and one of the very first principles of the 
criminal law.”

It was held on a case reserved that the trial judge should, because 
of the first trial and acquittal, have directed the jury to find a verdict 
of “not guilty,” and then have discharged the accused, although his 
ruling that the plea of autrefois acquit was not supported was correct 
in law. R. v. Quinn, supra. See also R. v. Pope (1914) 5 W.W.R. 
1070, 22 Can. Cr. Cas. 327, 7 Alta. L.R. 169, 26 W.L.R. 659; Went 
worth v. Mathieu (19001 A.C. 212, 3 Can. Cr. (’as. 429.

When a prisoner is discharged merely by reason of a defect in the 
commitment or in consequence of the want or excess of jurisdiction in 
the committing court, or in the committing magistrate, he can be again 
arrested and tried for the same cause before a competent magistrate. 
F.x parte Seitz (1899 ) 3 Can. Cr. Cas. 127, 131, 8 Que. Q.B. 392; 
Attorney-General for Hong Kong v. Kwok a Sing, L.R. 5 P.C. 179, 42 
I.J.IVC. Si, IS On C.C. MB; R. \. Young Mm (*#. [ItlT] t 
W.W.R. 654, 28 Can. Cr. Cas. 236.

An acquittal upon a charge of assisting a prisoner to escape from 
the charge of a constable is a bar to a subséquent charge of assaulting 
a police officer who was assisting the constable in the pursuit of such 
escaping prisoner if both charges depended upon the same facts. R. v. 
Stanhope (1913) 22 Can. Cr. Cas. 76 (N.S.).

It would seem that any question of res judicata under Cr. Code sec.
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15 in favour of the accused, liecause of a prior conviction and not 
covered by a plea of autrefois convict will be barred by a plea of 
guilty entered for the accused after the dismissal of the plea of 
autrefois tmwkt, B. v . ISM) I W.WJL ISM, M Om. Or. On 
327, 7 Alta. L.R. 169, 22 Can. Cr. Cas. 327, 26 W.L.R. 659.

The onus of proof)—The burden of establishing a plea of autrefois 
convict or autrefois acquit or a defence of res judicata is upon the 
accused ; it is therefore necessary for him to make out all the facts 
requisite to support the plea. R. v. Carver [19171 2 W.W.R. 1170,1172, 
29 Can. Cr. Cas. 122 (Alta ); R. v. Taylor (1914) 5 W.W.R. 1105, 7 
Alta. L.R. 72, 22 Can. Cr. Cas. 234, 26 W.L.R. 652; R. v. Pope (1914) 
I W.WJL ISM, 7 Alta. LJL ISS, tt Oml Or. Om. Mî, Il WX.I MS; 
ex parte Flanagan, 34 N.B.R. 577, 5 Can. Cr. Cas. 82; R. v. Mitchell, 
24 O.L.R. 324, 19 Can. Cr. Cas. 113; R. v. Hill, (1903) 36 N.8.R. 240. 
Assumptions of facts requisite to support a plea of autrefois acquit or 
autrefois convict are not to be made in favour of the plea. R. v. Carver, 
[1917] 2 W.W.R. 1170, 29 C.C.C. 122 (Alta.) ; R. v. Taylor, 5 W.W.R. 
1105, 7 Alta. L.R. 72, 22 Can. Cr. Cas. 234, 26 W.L.R. 652.

Defence of prior conviction or acquittal]—Autrefois convict is a 
special plea in bar which goes to the merits of the indictment, and gives 
a reason why the prisoner ought not to answer at all, nor put himself 
on his trial for the alleged crime. No man shall be placed in peril of 
legal penalties more than once on the same accusation—nemo dehet bis 
puniri pro uno delicto—and if a man is once fairly tried iiefore a 
court of competent jurisdiction he may answer all subsequent proceed
ings for the same offence, or involving the same circumstances as the 
former prosecutions ; and a difference in colour or degree, does not 
alter the rule of law, for it is not one of mere designation, but of 
substantial fact. R. v. Johnson, 21 Can. Cr. Cas. 215.

To support the plea autrefois acquit, the defendant must have l>eeii 
in actual peril. A quashed indictment, a nolle prosequi, or a mistrial 
will not entitle a defendant to so plead, nor will it sustain such a plea. 
Reg. v. Mulholland, 4 P. & B. 512 ; Reg. v. Hirois, 27 N.B.R. 610.

“When we talk of a man being twice tried, we mean a trial which 
proceeds to its legitimate and lawful conclusion by verdict ; and when 
we speak of a man twice put in jeopardy, we mean put in jeopardy by 
the verdict of a jury ; and he is not tried or put in jeopardy until a 
verdict is given." Cockburn, C.J., in Reg. v. Charlesworth, 1 B. & 8. 
507.

The statement of law for which the case of R. v. Clark, 1 Brod. & B. 
473, is often cited in support, has been much qualified by recent decisions. 
It was said on the authority of that case that the true test on a plea 
of autrefois was whether the evidence necessary to support the second 
indictment would have been sufficient to procure a legal conviction on 
the first. Archbold Cr. Pleading, 24th ed., 177 ; R. v. Magrath, 26 
U.C.Q.B. 385; R. v. Johnson, 21 Can. Cr. Cas. 215, 218 (N.B.) ; R. v.
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Mitchell, 24 O.L.R. 324. That such is not a correct statement of the 
law is pointed out in a recent English case holding that R. v. Clark, 
(1820) 1 Brod. & B. 473, is not an authority for the test as to the 
sufficiency of a plea of autrefois convict laid down in Archhold's Crim
inal Pleading, 24th ed., at p. 177. Rex v. Tonks, [1016] 1 K.B. 443. 
85 L.J.K.B. 306, 11 Cr. App. R. 284.

It is not open to the Crown to proceed on a second charge in which 
a conviction could only be had by the second jury overruling the 
contrary verdict of the first jury. R. v. Quinn, 10 Can. Cr. Cas. 412, 
II O.L.R. 242; R. v. Hill, (1903) 36 N.8.R. 240; R. v. Marsham, ex 
parte Pet hick Uwrenee [1012] 2 K.B. 362, 82 L.J.K.B. 665; R. v. 
Bulmer, 5 L.N. 92 (Que.).

In the case of R. v. King, [1897] 1 Q.B. 214, the head note states 
that a defendant who has been convicted upon an indictment charging 
him with obtaining credit for goods by false pretences cannot after
wards lie convicted upon a further indictment charging him with larceny 
of the same goods. That head-note is criticized in R. v. Barron, (1914) 
10 Cr. App. R. 81, where it is pointed out that the decision in R. v. King 
was given either because in the exercise of his discretion the judge 
should not have permitted the trial for larceny, or because the verdict 
in the first trial was based upon a view of facts which was inconsistent 
with that necessary to support the further indictment. At the first 
trial the conviction implied that the property in the goods passed to 
the defendant with the consent of the owner who was induced thereto 
by false pretences, whereas conviction at the trial for larceny implied 
that the defendant feloniously took the goods without the consent of 
the owner. The substantial identity of the offence was recognized in 
R. v. King as an essential condition to the validity of the plea of 
autrefois convict or autrefois acquit, and made no change in the well 
settled principle of law applicable to those pleas. The test is not 
whether the facts relied upon are the same in the two trials. An 
acquittal of the whole of an offence does not involve an acquittal of 
every part of it. R. v. De Salvi, 10 Cox C.C. 481 (n), 46 Cent. Cr. 
Court Papers 884. An acquittal on a graver charge does not neces
sarily involve an acquittal of the minor offence. R. v. Barron, [1914] 
2 K.B. 570, 10 Cr. App. R. 81, at 89. But if the minor offence be one 
which is included in the greater, and there might, under sec. 951, have 
been a verdict for the lesser offence if proved, an acquittal of the 
greater offence will be in effect an acquittal of tjie lesser included 
offence.

A charge of theft does not by implication include that of having 
received the thing stolen, and a prisoner acquitted on indictment for 
theft cannot, on that account, plead autrefois acquit to an indictment 
for receiving. R. v. Oroulx, 18 Que. K.B. 118, 15 Can. Cr. Cas. 20.

The addition of statements merely aggravating the offence first 
charged and making the accused liable, if the aggravating circumstances
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had been iirst included and proved, to a more onerous penalty, but 
still tor the same crime, will not deprive the accused of the benefit of 
the defence. Code sec. 909.

" If all proper amendments had been made ”]—If a person is con
victed on an indictment for forging a promissory note, and the fact in 
evidence was an incomplete note form which, nevertheless, under Code 
sec. 460 might be the subject of forgery, the accused might plead 
autrefois convict if again indicted for forging au “ incomplete promis
sory note,” as the matter on which the accused was given in charge on 
the former trial would have been the same had “ all proper amendments 
been made which might then have been made.” Ead v. The King, 13 
Can. Cr. Cas. 348, 40 Can. 8.C.R. 272.

If an indictment were so radically defective that it was not amend
able (R. v. liai abridge, 42 O.L.R. 203), the weight of authority seems 
to establish that in contemplation of law the accused was never in 
jeopardy; R. v. Drury, 18 L.J.M.C. 189, 3 C. & K. 193; Vaux's case, 
4 Coke 44; because of the presumption that the court will set aside the 
proceedings before judgment, Hale, P.C. 248, 394; 1 Starkie, Cr. PL, 
2nd ed., 320; R. v. Weiss (No. 1) 4 W.W.R. 1358, 21 Can. Cr. Cas. 438, 
25 W.L.R. 280; R. v. Weiss (No. 2) 5 W.W.R. 48, 22 Can. Cr. Cas. 42, 
(Alta.). There has been no jeopardy if the trial proves abortive, and 
the jury is discharged without a verdict. R. v. Charlesworth, 9 Cox C.C. 
44, 31 L.J.M.C. 25, 1 B. & 8. 460; R. v. Murphy L.R. 2 P.C. 584; 
Winsor v. The Queen, L.R. 1 Q.B. 311.

The previous indictment must have been one upon which his life or 
liberty was not merely in imaginary, but in actual, danger. R. v. 
Marsham, ex parte Pethick Lawrence, [1912] 2 K.B. 362, 82 L.J.K.B. 
665.

Prior acquittal of complete offence an answer to second charge of 
attempt]—Where the full offence is charged, but only an attempt is 
proved, sec. 949 authorizes a conviction for the attempt upon the count 
for the complete offence. Code sec. 949; R. v. McCarthy, 41 O.L.R. 153, 
29 Can. Cr. Cas. 448, 13 O.W.N. 210; R. v. Hamilton, 4 Can. Cr. Cas. 
251 (Ont.).

So, an acquittal on the charge of a completed offence is a defence 
to a subsequent charge of an attempt of that offence inasmuch as there 
might have been a conviction for the attempt, if proved, on the indict
ment for the completed offence. R. v. Weiss & Williams, (1913) 4 
W.W.R. 1358, 1360 (Alta.) ; R. v. Cameron, 4 Can. Cr. Cas. 385.

Competency of court on the previous trial]—Where the plea of 
autrefois convict sets up the previous decision of an inferior court, the 
burden of proving that the court was a court of competent jurisdiction 
rests upon the party pleading the previous decision ; the maxim 
“ omnia prœsumunter ” does not apply to give jurisdiction. Falkinghum 
v. Victorian Ry. Commissioners, 69 L.J.P.C. 89, [1900] A.C. 452, 463. 
R. v. Taylor (1914) 5 W.W.R. 1105, 7 Alta. L.R. 72, 22 Can. Cr. Cas. 
234, 26 W.L.R. 652.
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So, a conviction for theft will not foe quashed on the ground that 
a former conviction had been made upon the same charge, if the evi
dence on the later charge proves that the magistrates who had pur
ported to make the former conviction had no jurisdiction in the matter. 
K. v. Taylor, (1914) 5 W.WJL IUT». 22 Cun. Or. ('as. 8M, tt W 1. It 
652 (Alta.) ; Code sec. 773.

So, also, if the magistrate making a summary conviction had no 
jurisdiction over the particular offence because a prior information for 
it had been laid before a magistrate with concurrent jurisdiction and 
was still pending before him. R. v. Bombardier, 11 Can. Cr. Cas. 21C 
(Que.) ; same case sub nom. Cotton v. Bombardier, 15 Que. K.B. 7.

Statutory release in certain cases from further criminal proceedings 
for the same cause]—Code secs. 15, 730, 734, 792, 1079.

Effect of quashing previous summary conviction on certiorari]— 
The quashing of a summary conviction on purely technical 
grounds in certiorari proceedings will not bar other proceed
ings based upon the same facts; in order to create a bar, 
the prosecution must have been disposed of upon the merits ; R. v. 
Carver, [1917] 2 W.W.R. 1170, 29 Can. Cr. Cas. 122 (Alta.) ; R. v. Young 
Km, 11!»171 1 W.W.B. «54, tt Can .Cr. Ont. tSS (Alta.)* K. v Waiat 
& Williams (1913) 4 W.W.R. 1358, 6 Alta. L.R. 163, 25 W.L.R. 286; 
and it has been doubted whether in any circumstances the quashing of 
a conviction on certiorari is equivalent to an acquittal for the purposes 
of a plea of autrefois. R. v. Weiss and Williams, (1913) 4 W.W.R. 1358, 
25 W.L.R. 286, 6 Alta. L.R. 163; R. v. Carver, [1917] 2 W.W.R. 1170, 
29 Can. Cr. Cas. 122 (Alta.). It would seem that, if the prosecution 
has given all the evidence it has and on certiorari the court on an exam
ination of this evidence finds there is not sufficient to support the con
viction, and orders it quashed, this should lie equivalent to a trial on 
the merits in favour of the accused, even if the consequence may not 
in all respects be the same ns an acquittal by the tribunal which alone 
is given jurisdiction to try the charge. R. v. Carver, supra.

E i Ideiiee to prove identity of charges.

908. On the trial of an issue on a plea of autrefois acquit or 
autrefois convict the depositions transmitted to the court on the 
former trial, together witli the judge’s and official stenographer’s 
notes if available, and the depositions transmitted to the court 
on the subsequent charge, shall ht* admissible in evidence to 
prove or disprove the identity of the charges.

Origin]—Sec. 632, Code of 1892.
Exemplification as evidence]—See Canada Evidence Act, sec. 23, as 

to proof of judicial proceedings.
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Indict me lit charging substantially name offence with circumstances 
of aggravation.—Murder.- Manslaughter.

909. When an indictment charges substantially the same 
offence as that charged in the indictment on which the accused 
was given in charge on a former trial, but adds a statement of 
intention or circumstances of aggravation tending if proved to 
increase the punishment, the previous acquittal or conviction 
shall be a bar to such subsequent indictment.

2. A previous conviction or acquittal on an indictment for 
murder shall be a bar to a second indictment for the same homi
cide charging it as manslaughter; and a previous conviction or 
acquittal on an indictment for manslaughter shall be a bar to a 
second indictment for the same homicide charging it as murder.

Origin]—Sec. 633, Code of 1892.
Same offence with aggravated circumstances or addition of some 

special intent]—Sec. 909 goes somewhat further than sec. 907 by pro
viding that an acquittal or conviction on indictment shall be a bar to 
an indictment merely adding intention or aggravation except in the 
case of murder or manslaughter ; but is probably a declaration only of 
the former law. See R. v. Erlington, 31 L.J.M.C. 14, 9 Cox C.C. 80,
1 B. & 8. 688.

In Regina v. Miles, 24 Q.B.D. 423, a person had been convicted of 
common assault by a court of summary jurisdiction, and was after
wards indicted for aggravated assault in connection with the same cir
cumstances. To the indictment he pleaded specially setting up the 
former trial and conviction, and alleging “ that the ‘assault and battery* 
of which the defendant was convicted and the wounding, assault and 
battery, in the . . . indictment, are the one and the same assault and 
battery.” Upon a case stated the plea was held to be good.

Pollock, B., at p. 436, said : “ In substance, . . . the plea and
the evidence establish that there was but one offence, and that the acts 
done by the defendant in respect of which he was convicted, by what
ever legal name they might l»e called, were the same as those to which 
the indictment referred, and therefore the rule of law Nemo debet bis 
puniri pro uno delicto applies, and if the prisoner were guilty of the 
modified crime only he could not be guilty of the same acts with the 
addition of malice and design.”

Plea of justification In case of libel.—In two senses or In either 
sense.—Plea In writing.—Reply.—Plea of justification neces
sary to try truth.—Not guilty In addition.—Effect of plea on 
punishment.

910. Every one accused of publishing a defamatory libel 
may plead that the defamatory matter published by him was 
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true, and that it was for the public benefit that the inaltéré 
charged should be published in the manner and at the time 
when they were published.

2. Such plea may justify the defamatory matter in the sense 
sjieeified, if any, in the count, or in the sense which the defama
tory matter bears without any such specification; or separate 
pleas justifying the defamatory matter in each sense may be 
pleaded separately to each as if two liliels had I wen charged in 
separate counts.

3. Every such plea must be in writing, and must set forth the 
particular fact or facts by reason of which it was for the public 
good that such matters should be so published.

4. The prosecutor may reply generally denying the truth 
thereof.

Origin]—See. Code of 1892; R.8.C. 1886, ch. 174, sees. 148,
149, 159, 151.

Form of plea of justification]—See note to sec. 324.
Libel; Keplication 1o plea of jaerification]—The accused is not en

titled to Is* acquitted on the ground that the plea of justification had 
not been traversed and must therefore he taken to be a good plea. 
R. v. Yonary, 84 L.J.K.B. 1272, 119141 W.N. 3.1*. The omission to 
formally join issue on the pica of justification will not prevent the 
court from admitting and considering evidence disputing the averments 
of that plea. R. v. Yousry, supra; R. v. I>o la Porte, (1*95) 59 J.P. 
617, and Odgers on Libel, 5th ed., 725, criticized.

When truth a defence to criminal l«6el]—Code secs. Ml, 333, 334, 
910, 911.

Defamatory libel generally]—See secs. 317 334, 861, 871, 888, 905- 
934, 947, 956, 1045.

911. The truth of the matters charged in an alleged libel 
shall in no case be inquired into without the plea of justifica
tion aforesaid unless the accused is put upon his trial upon any 
indictment or information charging him with publishing the 
liltel knowing the same to be false, in which case evidence of the 
truth may lie given in order to negative the allegation that the 
accused knew the libel to be false.

2. The accused may, in addition to such plea, plead not guilty 
and such pleas shall be inquired of together.

1832



Objections and 1‘i.kas l$»M]

3. If, when such plea of justification is pleaded, the accused 
is convicted, the court may, in pronouncing sentence, consider 
whether his guilt is aggravated or mitigated by the plea.

Origin]—See. 6:14, Code of 1892; B.8.C. 1886, eh. 174, sees. 148, 14»
150, 151.

Publishing with knowledge of falsehood] - This is the offence speci
fied ill Code sec. 333.

Defamatory libel generally]—Bee sees. 317-114, 861, 871, 888, 90Ü- 
»34, 947, 956, 1045.

Publication li) order of a legislative body. Vertllteale of speaker 
or clerk.

912. Every jierson against whom any criminal proceedings 
are commenced or prosecuted in any manner for or on account of 
or in respect of the publication of any report, paper, votes or 
proceedings, by such fierson or by his servant, by order or under 
the authority of any legislative council, legislative assembly or 
house of assembly, may submit to the court in which such pro
ceedings are so commenced or prosecuted, or before any judge 
of the same, upon twenty-four hours’ notice of his intention so 
to do, to the prosecutor in such proceedings, or to his attorney 
or solicitor, a certificate under the hand of the speaker or clerk 
of such legislative council, legislative assembly or house of 
assembly, as the case may be, verified by affidavit, stating that 
the report, paper, votes or proceedings, as the case may be, in 
respect whereof such criminal proceedings are commenced ot 
prosecuted, was or were published by such person, or by his 
servant, by order or under the authority of the legislative coun
cil, legislative assembly or house of assembly, as the case may be.

2. Such court or judge shall, upon such certificate being so 
submitted, immediately stay such criminal proceedings, and the 
same shall thereu|ion lie deemed finally ended, determined and 
superseded.

Origin]—B.S.C. 1886, ch. 163, sec. 6.

Defamatory matter in parliamentary papers]--See nee. 321.
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t'upy of leglslalltc report may bo laid before the eairt-Slay of 
proceedings and dismissal.

913. Ill any criminal prosecution for or on account or in 
respect of the publication of any copy of such report, paper, 
votes or proceedings, the defendant may submit to the court or 
judge before which or whom such prosecution is jiendiug a copy 
of such report, paper, votes or proceedings, verified by affidavit, 
and tbe court or judge sliall immediately stay such criminal 
prosecution, and the same shall thereu|ion be deemed to be finally 
ended, determined and superseded.

Origin]—R.8.C. 1886, ch. Hill, ses. 7.
8tay of proceeding* on producing verified copy of parliamentary 

paper]—Sec. 913 applies in terms to a criminal prosecution “for or on 
account or in respect of the publication of any ropy of such report, 
pajter, etc., i.e., those parliamentary papers to which the preceding sec. 
#12 applies; and presumably an extract or abstract from a parlia
mentary paper will, when separately published under legislative author
ity, come under the protection of secs. 912 and 913.

form of record of conviction or acquittal. - Entry of record. - 
Criminal court rules may apply In Inferior courts.

914. In making up the record of any conviction or acquittal 
on any indictment it shall be sufficient to copy the indictment 
with the plea pleaded thereto, without any formal caption or 
heading.

2. The statement of the arraignment and the proceedings sub- 
sequent thereto shall be entered of record in the same manner 
as heretofore, subject to any such alterations in the forms of 
such entry as are, front time to time, prescribed by any rule or 
rules of the superior courts of criminal jurisdiction rcs|iectively.

If. Such ntles shall also apply to such inferior courts of 
criminal jurisdiction as are therein designated.

Origin]—Sec. 726, Code of 1892; R.8.C. 1886, ch. 174, sec, 244.
Kertrrd of arraignment and trial]—For the Crown Rules in the various 

provinces, see see. 576.
If there is no " arraignment," as where no bill was found, no record 

is made up, and the fact that the grand jury found "no bill’" may be 
proved by producing the original indictment endorsed in that manner.
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Objection* and Pleas CliM]

Tanghe v. Morgan (1905) 11 B.C.R. 455; R. v. Tanghe, 10 B.C.R. 297,
8 Can. Cr. Cas. 160.

Proving termination of criminal proceedingsJ—The result of the 
more recent authorities is that the termination of the proceedings in 
favour of the accused may be proved by evidence other than a formal 
record or certificate of acquittal where there is no such record or cer
tificate. Tamblen v. Westcott, 23 Can. Cr. Cas. 391, 7 W.W.R. 1037,
• w LB. Mt (Alta.).

For a long time in the Province of Ontario it was held to be the 
law that it was necessary to produce the record of the proceedings 
where the trial had been on an indictment and that before the record 
could be made up it was necessary to procure an order of the judge 
presiding at the criminal trial or the fiat of the Attorney-General before 
the Clerk of the Peace could make up the record. See Regina v. Ivy, 
24 U.C.C.P. 78, and Hewitt v. Cane, 26 O.R. 133. These cases were in 
effect overruled by the decision in Attorney-General v. Scully, 6 Can. 
Cr. Cas. 167, 4 O.L.R. 394. It was during the time when the stricter 
view of the law was adhered to that such cases as McCann v. Preveneau, 
10 Out. R. 573, was decided. But even during this time it had been 
held in Sinclair v. Haynes, 16 U.C.R. 247, where the charge had been 
before magistrates, that it was unnecessary to show any record or 
adjudication in writing. Tamblen v. Westcott, supra.

At one time it was also held that the entry of a nolle prosequi was 
not a sufficient termination to found an action for malicious prosecu
tion, for the reason that a new charge might subsequently be laid : 
Goddard v. Smith, 6 Mod. 262. The contrary view was, however, held 
in Gilchrist v. Gardner, 12 N.S.W.L.R. 184, and it has been held in 
Saskatchewan that the direction of the Attorney-General to his agent 
not to prefer a charge after a committal for trial has been had is a 
sufficient termination. See Mortimer v. Fisher, (1913) 4 W.W.R. 454, 
23 W.L.R. 905 (Bask.), 11 D.L.R. 77.

In Beemer v. Beemer, 9 O.L.R. 69, oral proof of an informal termin
ation of the prosecution was admitted and held sufficient ; and see 
Baxter v. Gordon Ironsides & Fares Company, 13 O.L.R. 598.

In Faneourt v. Heaven, 18 O.L.R. 492, it was held that the with
drawal of the charge in open court by the Crown Attorney was a 
sufficient termination.

The termination of the prosecution is not sufficiently pleaded by an 
allegation that the accused was discharged on a habeas corpus order, 
for that would not neessarily terminate the criminal proceedings. Mc
Kinnon v. McLaughlin Carriage Co., 37 N.B.R. 3.

Records in Ontario courts]—See the Judicature Act., R.S.O. 1914. 
eh. 56, secs. 132 and 151. and Re Chantier, 8 Can. Cr. Cas. 245, 8 O.L.R.
Ill
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Kiirm of record in enwe of emriiduieiit.

915. If it liei-omos neoewry to draw up a formal record, iu 
any case in which an amendment has l>een made, such record 
shall he drawn up in the form in which the indictment remained 
alter the amendment, without taking any notice of the fact of 
such amendment having been made.

Origin]—Sec. 725, Code of 1892; B.8.C. 1888, eh. 174, sec. 243.
Amendment of indictment]—See sees. 889, 89(1, 891, 915.

Proceedings in Case of Corporations.

Corporations may appear by attorney,

916 Every cor|>oration against which a hill of indictment 
is found at any court having criminal jurisdiction shall appear 
by attorney in the court in which such indictment is found and 
(dead or demur thereto.

Origin]—Sec. 725, Code of 1892; R.8.C. 1886, eh. 174, sec. 244.
Indictment of corporation]—Any corporation convicted of an indict

able or other offence punishable with imprisonment, may, in lieu of the 
pmtcrilied punishment, t»e fined in the discretion of the court before 
which it is convicted. Code see. 1035, sub-sec (3) ; Union Colliery Co. 
v. The Queen (1900) 31 8.C.R. 81, 4 Can. Cr. Cas. 400.

Regarding Chapman's case (Re Chapman and City of London, 19 
O.R. 33), Meredith, C.J.C.P., said, in Re Schofield and Toronto (1913) 
22 Can. Cr. Cas. 93, at 97, that since it was decided one of the strongest 
points made in it in support of the prohibition has lieen turned the 
other way by the legislation now contained in the Code, expressly mak
ing its provisions applicable to corporations: sec. 2, sub-sec. (13); so 
that it is difficult to imagine any good reason why a corporation may 
not now Ik* duly summoned to and appear at a preliminary investigation 
of a criminal charge against it taken under the provisions of the 
Criminal Code.

But it was not necessary to determine the question in the Schofield 
case in view of the willingness of the corporation, expressed by counsel, 
that the ordinary course of procedure before a magistrate be taken. 
See Regina v. Birmingham and Gloucester R. Co. (1840), 9 C. & P. 469; 
and Pharmaceutical Society v. London and Provincial Supply Associa
tion Limited (1880), 5 App. Cas. 857. But even if there were power 
to hold a preliminary inquiry if the corporation appeared, it is still 
doubtful whether a corporation can Ik* compelled to ap;tear, or whether 
the procedure of a preliminary enquiry and committal for trial is 
adaptable to a corporation.
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Two or more corporations mav hr indicted for conspiracy in further- 
nnce of n trade combine under eer. 498 of the Code, without joining 
n personal defendant. R. v. Central Supply; (R. v. Master Plumbers' 
IS Can. Cr. Cas. 371.

A corporation is not subject to indictment upon a charge of nny 
crime the essence of which is either personal criminal intent or such a 
degree of negligence as amounts to a wilful incurring of the risk of 
causing injury to others. R. v. Great West Laundry Co. (19CKI), 3 Can. 
Cr. Cas. 514, 13 Man. R. 66.

The manager of a corporation is not criminally liable as for wilful 
disobedience of a statute under Code sec. 164 in respect of the corpora
tion's neglect not due to any active participation on his part, to perform 
a statutory duty imposed upon it. R. v. Hays (1967) 12 Can. Cr. 
Cas. 423; R. v. Hendrie, 10 Can. Cr. Cas. 208, 11 O.L.R. 202. Where 
the offence is non-feasance it is an offence only of the corporation or 
party upon whom the duty is imposed by statute. People v. Clark, 14 
N.Y. Supp. 642.

Formal charge is lie a of imhetment]—In Alls'll a anil Saskatchewan, 
where there is no grand jury system, a formal charge is made by the 
Attorney-General or by his direction or hv any person with his consent 
or the consent of the court. Code sec. 873a. Such a formal charge is 
included in the statutory meaning given the words 11 indictment " and 
"count" by sec. 2, sub-sec. (16), unless the context otherwise requires. 
The procedure of sec. 918 el teq, applies to such a formal charge. R. v. 
Standard Soap Co. (1907) 12 Can. Cr. Cas. 290.

Certiorari not required. Iliatringat not nereHNery.

917. No writ of certiorari shall he necessary to remove any 
sueh indictment into any superior court with the view of com
pelling the defendant to plead thereto; nor shall it lie necessary 
to issue any writ of diatrimjan, or other process, to compel the 
defendant to appear and plead to such indictment.

Origin]—Sec. 636, Code of 1892; R.S.C. 1886, ch. 174, sec. 156.

Notice to corporal Ion.
918. The prosecutor, when any such indictment is found 

against a corporation, or the clerk of the court when such indict
ment is founded on a presentment of the grand jury, may cause 
a notice thereof to be served on the mayor or chief officer of such 
corporation, or ujam the clerk or secretary thereof, stating the 
nature and pur|M>rt of such indictment, and that, unless such 
corporation a|i|H‘ars and pleads thereto in two days after the
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service of such notice, a plea of not guilty will be entered thereto 
for the defendant by the court, and that the trial thereof will 
be proceeded with in like manner as if the said corporation 
had appeared and pleaded thereto.

Origin]—See. 637, Code of 1892; R.6.C. 1886, eh. 174, sec. 157.

Proceeding on default.

019 If such corporation docs not appear in the court in 
which the indictment has been found, and plead or demur there 
to within the time specified in the said notice, the judge presiding 
at such court may, on proof to him by affidavit of the due service 
of such notice, order the clerk or projier officer of the court to 
enter a plea of not guilty on behalf of such cor|Miratiou, and 
such plea shall have the same fotvc and effect as if such cor- 
jwration had appeared by its attorney and pleaded such plea.

Origin]—Sec. 638, Code of 1892 ; R.S.C. 1886, eh. 174, sec. 158.

Trial may proceed In absence of defendant corporation.

920. The court may. whether such corporation appears and 
pleads to the indictment, or a plea of not guilty is entered hy 
order of the court, proceed with the trial of the indictment in 
tlic absence of the defendant in the same manner as if the cor- 
|ioration had appeared at the trial and defended the same; and 
in case of conviction, may award such judgment and take such 
other and subsequent proceedings to enforce Hie same as arc 

[■able to convictions against corporations.

Origin]—Sec. 688, Code of 1892; R.S.C. 1886, ch. 174, sec. 159.
Fine in discretion of court]—See sec. 1029.

Juries.

Qualification of Juror.- When seven grand Jurors may find hill.

921. Every person qualified and summoned as a grand or 
petit juror, according to the laws in force for the time being in 
any province of Canada sliall be duly qualified to serve as such 
juror in criminal cases in that province.
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2. Seven grand jurors, instead of twelve, may find a true bill 
in any province where the panel of grand jurors is not more 
than thirteen.

Origin]—57-58 Viet., Can., eh. 57, sec. 1, see. 662, Code of 1892; 
R.8.C. 1886, eh. 174, see. 160.

Constitution of the grand jury]—A provincial legislature has power 
to determine the number of grand jurors to serve at courts of oyer and 
terminer and general sessions this being a matter relating to the con
stitution of the courts, but the selection and summoning of jurors, in
cluding talesmen, and fixing the number of grand jurors by whom a bill 
may be found, relate to procedure in criminal matters in respect of 
which the Dominion Parliament alone has power to legislate. The 
Dominion Parliament can exercise its power by adopting the provincial 
law and has done so by s. 662 of the Criminal Code of 1892 (now sec 
921); R. v. Cox, (1898) .11 N.8.R. 311, 2 Can. Cr. Cas. 207; R. v. 
Walton, 12 O.L.R. 1, 10 Can. Cr. Cas. 269, 7 O.W.R. .112; R. v. O’Rourke 
(1882) 32 U.C.C.P. 38 ; R. v. O'Rourke, 1 Ont. R. 464 ; and see R. v. Battista 
11 Ce». Or. Cas I : U X. Mnm.xx ( 1014) 14 Can Cr. O». 11»
(Que.); Brisebois v. The Queen, 15 8.C.R. 421; Chantier v. Attorney 
General, 9 Can. Cr. Cas. 465, same case, sub nom. re Chantier, 9 O.L.R. 
529.

In Veronneau v. The King, (1916) 54 8.C.R. 7, 27 Can. Cr. Cas. 211, 
220, Anglin, J., whose dissent in the result was based upon other 
grounds, said: “Anything which destroys the competency of the grand 
jury ns a whole, or the competency of any of its members, I think, 
affects the constitution of that liody and affords a ground of objection 
which may be raised by a motion to the court under sec. 899. A grand 
juror may lie well qualified as to all the cases on the docket save one 
and wholly unfit to pass upon that one. As to that case the jury would 
not lie properly constituted while he sat upon it. In The King v. Hayes, 
9 Can. Cr. Cas. 101, 11 B.C.R. 4, the contrary view was taken, appar 
ently based largely upon what, with respect, would appear to have 
been a misconception of sec. 662 of the Criminal Code then in force. 
(Paragraph 1 of set*. 921 of the present Code.) Apart from anyques 
tion as to the constitutional validity of this section as a provision 
dealing with the constitution of the court rather than with criminal 
procedure, it should be noted that the qualification which it declared 
sufficient was not merely that prescribed by the provincial statute law, 
but qualification “ according to the laws in force for the time tieing in 
any province of Canada." I know of no law in force in any province 
which has taken away the common law right to object to a juror propter 
affectum or deprived an accused in the Province of Quebec, as in Ontario 
and the other older provinces, of the right, before conviction for an 
indictable offence, to have his case passed upon first by a body of 
impartial grand jurors and afterwards by a petit jury likewise corn-
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l>osed of indifferent men. 4 Blackstone’s Com., par. 306.” R. v. Gorbet 
UN ' ] r i. i w. i' m n|‘|im\cii ; r \ 11a<c>. '.I ( ii11. Or, < ms im, 

11 B.C.R. 4, disapproved. And see R. v. Maguire, 4 Can. Cr. Cas. 12. 
An objection to the constitution of the grand jury may be taken by 
motion to quash the indictment. Code sec. 899.

Qualification of petit jurors]—Aa to the omission of a name from 
the panel and other irregularities in the method of selection of jurors, 
see Code sec. 1010. The latter section does not, however, dispense with 
the necessity for qualification in a juror who acts; it does not deprive 
the prisoner of the right to be tried by a petit jury of twelve jurors 
having the required qualification ; R. v. McCraw, 12 Can. Cr. Cas. 253, 
16 Que, K.R. 103; but objection must lie taken at the trial and unless 
this is done it cannot be raised after verdict and sentence. Sec. 1010;
1 v NaftiNa, II Gm. Or. Oes. i (9......j R. v. Msmir, 14 Om < -
Cas. «310 (Que.). On an appeal under secs. 1013-1015, if the court of 
appeal is of opinion that any challenge for the defence was improperly 
disallowed, a new trial must lie granted. Sec. 1019. But in a civil 
case it has lieen laid down after a consideration of both civil and 
criminal cases that when the provisions of a statute relate to the per
formance of a public duty and the case is such that 'to hold null and 
void acts done in neglect of this duty would work serious general incon
venience or injustice to persons who have no control over those entrusted 
with the duty, and at the same time would not promote the main object 
of the legislature, such provisions are to be considered as directory 
only and the neglect of them though punishable will not affect the 
validity of the acts done. Montreal Street Rv. Co. v. Normandin [1917] 
A.C. 170. It was decided in the latter case that the verdict of a jury 
will not lie set aside on account of irregularities in the due revision of 
the jury list unless the applicant proves prejudice. There had lieen 
no challenge to the array in that case and this the applicant sought to 
excuse on the ground that at the trial he had no means of knowledge 
of the irregularity, which was the failure to revise the grand jury list 
under R.8. Que. 1909, art. 3426, and the consequent omission of a 
revised civil jury list. The decision in Mulcahy v. The Queen, L.R. 3 
H.L.• 306, was distinguished upon the question of jurisdiction as in 
that case each list had been duly made and the question was merely 
which list should be taken. Montreal Street By. Co. v. Normandin 
f1917] A.C. 170 at 177; and see Belanger v. The King, 12 Que. K.R. 
69; R. v. Leicester Justices (1827) 7 B. & C. 6; Margate Pier Co. v. 
Hannam, 3 B. & Aid. 266.

Personation of a duly summoned juryman may amount to an attempt 
to pervert the course of justice and was punishable as a misdemeanour 
at commun law. R. v. Wi.krti.-M (ISIS) If LJ.K.R 111.

Challenging the array]—Code secs. 925, 926.
Formal proceedings in jury courts in Ontario]—See note to sec. 873.
British Columbia]—The Jury Act, 1913, ch. 34. If the panel of
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jurors has already l>een summoned, a new provincial law governing the 
selection of names to l>e summoned will he presumed not to affect the 
qualification of the panel already summoned if nothing appears in it 
to the contrary. R. v. McNamara, 22 Can. Cr. Cas. 351.

North-West Territories]—For special provisions as to trial, see 
N.W.T. Act, R.S.C., ch. 62, secs. 37 55.

Quebec]—R.8. Que. art. 3405 et seq.; R. v. Morrow, 24 Can. Cr. Cas. 
310; R. v. Battista, 21 Can. Cr. Cas. 1 ; Code sec. 923.

Trial with jury in Yukon Territory]—The Yukon Act, R.8.C. 1900, 
ch. 63, and its amendments, control as to trials in that territory. Code 
sec. 9.

Jury de medietate lingua', abolished.

922. No alien shall In* entitled to la* tried bv a jury de 
tnedielate Iifigure, hut shall Ik* tried as if lie was a natural horn 
subject.

Origin]—Sec. 663, Cotie of 1892; R.R.C. 1886, ch. 174, sec. 161; 
33-34 Viet., Imp., ch. 34.

Aliens]—An alien is declared hy the Naturalization Act, 1914, Can., 
sec. 18, to he triable in the same manner as if he were a natural horn 
British subject. The former right to a jury de mediatate was that an 
alien might demand that the jury should he half foreigners, if so many 
are found in the place. It did not apply to treason and it seems it could 
he waived. R. v. Courvoisier ' (1840) Ann. Reg. 229.

Mixed Juries in Quebec.

923. In those districts in the province of Quel»e(t in which 
the sheriff is required by law to return a panel of petit jurors 
composed, one-half of persons speaking the English language, 
and one-half of |iersons shaking the French language, he shall 
in his return s|ieeify separately those jurors whom he returns as 
shaking the English language, and those whom he returns as 
speaking the French language respectively ; and the names of the 
jurors so summoned shall Ik* called alternately from such lists.

Origin]—Sec. 664, Code of 1892; R.R.C. 1886, ch. 174, sec. 166; 27- 
28 Viet., Can., ch. 41.

Mixed juries in Quebec]—A prisoner arraigned for trial in certain 
districts of Quebec has the right to claim a jury composed for one-half 
at least of persons speaking his language if French or English. After 
having claimed a mixed jury and the recording of the order therefor by 
the court, the prisoner has no absolute right to relinquish such claim 
and to have the order for a mixed jury superseded, hut revocation may
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be ordered on such an application in the discretion of the court. R. v. 
Sheehan (1897), 1 Can. Cr. Cas. 402, 6 Que. Q.B. 139.

It has been held that this right to a mixed jury, conferred by 27-28 
Viet., ch. 41, Statutes of the Province of Canada, still exists in crim
inal cases, notwithstanding the statute 40 Viet., ch. 10 (Que.), purport
ing to repeal the former Act. R. v. Yancey (1899), 2 Can. Cr. Cas. 320,
8 Que. Q.B. 252. A statute of the former Province of Canada in force 
at the time of Confederation, which conferred the right to a mixed jury 
in Lower Canada, now the Province of Quebec, remains in force there
after as a matter of "criminal procedure” as to that province, and 
can be varied or repealed only by the Parliament of Canada. R.N.A. 
Act, sec. 91 (27); R. v. Sheehan, supra; R. v. Yancey, supra. The pro
secuted party may, upon arraignment, demand a jury composed for the 
one-half at least of persons skilled in “ the language of his defence,” 
whether French or English ; but this does not give the accused an 
option to choose either language as the language of the defence, nor 
to have at least one-half of the jurors drawn from those skilled in the 
language in which counsel for the accused proposes to conduct the de
fence. The "language of the defence” in that connection means the 
language habitually spoken by the accused. R. v. Yancey, supra.

Where six English jurors had been sworn after several jurors had 
been directed to stand aside at the instance of the Crown, ami the clerk 
recommenced to call the panel alternately from the English and the 
French lists, and one of them previously ordered to stand aside was again 
called, it was held that the previous "stand aside” stood good and did not 
need to be withdrawn until the panel was exhausted. R. v. Dougull 
(1874), 18 L.C. Jur. 242.

Mixed Juries In Manitoba. -When panel exhausted, additional jurors.

924. Whenever any person who is arraigned before the Court 
of King’s Bench for Manitoba demands a jury composed, for 
the one-half at least, of persons skilled in the language of the 
defence, if such language is either English or French, he shall 
l>e tried by a jury composed for the one-half at least of the 
persona whose names stand first in succession upon the general 
panel and who, on appearing,and not Iteing lawfully challenged, 
are found, in the judgment of the court, to he skilled in the 
language of the defence.

2. Whenever, from the number of challenges or any other 
cause, there is in any such case a deficiency of persons skilled 
in the language of the defence the court shall fix another day 
for the trial of such case, and the sheriff shall supply the 
deficiency by summoning, for the day so fixed, such additional 
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number of jurors skilled in the language of the defence as the 
court orders, and as are found inscribed next in succession on 
the list of petit jurors.

Origin]—Sec. «65, Code of 1892 ; R.S.C. 1886, eh. 174, see. 167.

fhallenglng the array.—In writing.—Objection In writing.
925. Either the accused or the prosecutor may challenge the 

array on the ground of partiality, fraud, or wilful misconduct 
on the part of the sheriff or his deputies by whom the panel 
was returned, hut on no other ground.

2. Such challenge shall be by way of objection in writing, and 
shall state that the jterson returning the panel was partial, or 
was fraudulent, or wilfully misconducted himself, as the case 
may be.

3. Such objection may be in form 69, or to the like effect.

Origin]—Sec. 666, Code of 1892.
Form of uritten challenge to the array]—The statutory form 69 

appears to allow the grounds of challenge to be stated in a general way 
without particulars such as are required under the English practice ns 
to which see R. v. Hughes, 1 C. & K. 235.

Under form 69 the charge against the sheriff or his deputy may 
be alleged as partiality, fraud, or wilful misconduct in returning the 
panel ; and by séc. 1152 a statutory form is to be deemed “ good, valid 
and sufficient.” This latter phrase, however, probably goes no further 
than to make the statutory form unassailable on a motion to quash, 
leaving it to the court to exercise its discretion to require particulars 
to be furnished or to give time to answer any matter brought up as 
to which the opposite party is taken by surprise.

In R. v. Morrow (1914) 4 Can. Cr. Cas. 310 (Que.), it was said to 
be the rule that the party challenging is not to have the benefit of any 
ground which he has not specifically set forth, but the effect of the 
statutory form 69 does not appear to have lieen considered, and more
over, the objection there was a double one as to the same default of the 
sheriff in respect of the petit jury list and the grand jury list as to 
which latter Code sec. 899 (2) governs and as to which there is no 
statutory form of objection.

Triers on challenge to the array]—See sec. 926.

Trial of ground of challenge.—New panel when.
926. ff partiality, fraud or wilful misconduct, as the case 

may be, is denied, the court shall appoint any two indifferent 
persons to try whether the alleged ground of challenge is true
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2. If the trier* find tint the alleged ground of challenge i* 
true in fact, or if the |iarty who ha* not challenged the array 
admit* that the ground of challenge i* true in fact, the court 
shall direct a new to lie returned.

Originl—8w. Will (2), Code of 1892.
Misconduct of sheriff in drafting jury panel]—See sees. (125 ami

toil.

Emiianelllng the jury,
927. The name of each juror on a panel returned, with hi* 

number on the panel and the place of hi* aliode, shall lie written 
on a distinct piece of card, and all such pieces of card shall lie 
as nearly as may la- of equal size.

2. The cards shall lie delivered to the officer of the court by 
the sheriff or other officer returning the panel, and shall, under 
the direction and care of the officer of the court, lie put together 
in a I nix to be provided for that pur|si*e and shall la- shaken 
together.

3. If the array is not challenged or if the trier* find against 
the challenge, the officer of the court shall in open court draw 
out the said cards, one after another, and shall call out the name 
and number h|hiii each such card as it i* drawn, until such a 
ntimlier of jieraon* have answered to their names as in the opinion 
of the court will probably Is- sufficient to provide a full jury 
after allowing for challenges of jurors and directions to stand hv.

4. The officer of the court shall then proceed to swear the 
jury, each juror being called to swear in the order in which his 
name is so drawn, until, after sulistracting afl challenges allowed 
and jurors directed to stand by, twelve jurors arc sworn.

5. If the numlier so answering is not sufficient to provide a 
full jury such officer shall proceed to draw further names from 
the box, and call the same in manner aforesaid, until, after 
challenges allowed and direction* to stand by, twelve jurors are 
sworn.

Origin]—See. 667, Code of 1892.
Duties of the Clerk of .4ssize]—A “ record " book is kept by each 

clerk of assize in Ontario. In it are entered : the title of the cause; 
the names of the counsel ; the motion to quash or for particulars ; the 
request of the prisoner’s counsel to have witnesses for the defence
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subpœnaed by the Crown; the finding by the grand jury of a true bill; 
the arraignment of the prisoner ; the names of the jurors sworn, ordered 
to stand aside, and challenged; the names of the witnesses sworn for the 
Crown and for the prisoner; a statement of the exhibits produced; 
the hours at which the addresses for the Crown and for the prisoner 
and the judge's charge were delivered, and of the retirement and return 
of the jury, and their verdict as recorded by the trial judge; and 
generally the course of the trial.

Calling the jury]—See note to sec. 873 as to formal proceedings in 
jury courts.

Challenges peremptory and for cause]—A challenge once allowed 
excludes a juror from serving on the jury being formed ; for in cases 
of a peremptory challenge the other party might afterwards exhaust 
his peremptory challenges and the privilege of withdrawing it might 
therefore operate as a fraud upon him. Then in the case of a challenge 
for cause the withdrawal of the challenge would not change the decision 
of the triers that the juror did not stand indifferent, and that lie. 
therefore, was an improper person to serve on the jury. R. v. Lalonde 
(1898), 2 Can. Cr. Cas. 188 (Que.).

When the accused does not challenge, the Crown may either chal
lenge peremptorily, or may challenge for cause, or direct the juror to 
stand by.

Direction to stand hy]—The direction to stand by is really a chal
lenge by the Crown for cause without it being necessary to show and 
establish the ground on which it is founded until the panel has been 
exhausted without twelve jurors having been accepted and sworn. It 
is in fact a deferred challenge for cause; and the term “to stand by" 
means that the Crown shall have time to show the cause of challenge. 
R. v. Barsalou (No. 1) (1901) 10 Que. K.B. 180; 4 Can. Cr. Cas. 343; 
R. v. Geach (1839), 9 C. & P. 499; Mansell v. The Queen, 8 E. & R. 54.

Subject to sec. 933, the Crown may direct any number of jurors to 
stand by, but when the panel is exhausted they cannot he stood by a 
second time. R. v. Boyd (1896), 4 Can. Cr. Cas. 219; 5 Que. Q.B. 1; 
R. v. Morin (1890), 18 S.C.R. 407.

The order to stand by must be given at a time when a challenge 
could be made. R. v. Barsalou (No. 1) (1901), 10 Que. K.B. 180, 4 Can. 
Cr. Cas. 343. The right to challenge must be exercised before the juror 
has taken the book, by direction of the clerk of the court, to be sworn. 
Ibid. ; and sufficient time is always allowed before this order is given 
to allow the parties to exercise the right of challenge. After the book 
has been taken, the taking of the oath is deemed to have commenced, 
and then it is too late to challenge, and also too late to direct the juror 
to stand by. R. v. Frost (1839), 9 C. & P. 129. A limitation of the 
Crown's privilege to direct jurors to stand by is made by the proviso 
in sec. 933 (1) added in 1917 by 7-8 Geo. V, Can., ch. 13.
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The provision of the Code relating to the right of the Crown to 
have jurors stand aside is not inconsistent with the provisions of the 
North-West Territories Act in force in Alberta. B. v. Murray, (1915) 
9 W.W.B. 804, 25 Can. Cr. Cas. 214, 33 W.L.B. 148 (Alta.).

Irregularities of procedure]—The fact that the jurors were set aside, 
rejected or sworn as they were drawn, without first calling the full num- 
l*»r required for a jury, does not invalidate the trial, nor constitute a 
deprivation of the full right of challenge. R. v. Weir (No 3) (1899), 
3 Can. Cr. Cas. 262 (Que.).

Where, after the jury were sworn, it was learned that one of the 
Crown witnesses had disappeared and the prosecution could not proceed 
the judge discharged the jury and remanded the prisoner. It was held 
that the judge had a discretion to discharge the jury, and that the dis
charge under such circumstances was not equivalent to an acquittal, 
and that the prisoner might again lie put on trial. Jones v. R. (1880), 
3 Leg. News, 309 (Que.),

By sec. 929 (3) an omission to follow the directions of this section 
shall not affect the validity of the proceedings. And see secs. 1010 
and 1011.

Yukon]—As to the Yukon Territory the provisions of the Yukon 
Juries' Ordinance passed under the authority of 3 Edw. VII (Can.), 
e. 73, superseded sub-secs. 2 and 3 of sec. 667 of the 1892 Code now 
part of sec. 927, as to the procedure on impanelling a jury. R. v. 
Brindamour, 11 Can. Cr. Cas. 315.

( ailing the Jurors who have stood by.

928. If, by challenges and directions to stand by, the panel 
is exhausted without leaving a sufficient number to form a jury, 
those who have been directed to stand by shall be again vailed 
in the order in which they were drawn, and shall be sworn, unless 
challenged by the accused, or unless the prosecutor challenges 
them and shows cause why they should not be sworn: Provided 
that if before any such juror is sworn other jurymen in the 

become available the prosecutor may require the names 
of such jurymen to be put into and drawn from the box in the 
manner hereinbefore prescribed, and such jurors shall be sworn, 
challenged or ordered to stand by, as the case may be, before 
the jurors originally ordered to stand by arc again called.

Origin]—Sec. 667, Code of 1892.
Irregularities in procedure]—By sec. 929 (3) an omission to follow 

the “directions'* of this section shall not affect the validity of the pro
ceedings. And see secs. 1010 and 1011 and note to sec. 929.
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Crown may not peremptorily elmllenge « jnror wlu> lint been stood 
aside]—After the list of juror» hue lieen celled and gone through, * 
number having lieen directed at the instanee of the Crown to at and 
aside, and a complete jury not obtained, although the Crown may not 
have exhausted its nuinlrer of jieremptory challenges, it cannot challenge 
jrercmplorily on the names of those stood aside living called again 
following the first calling over of the panel. If it does so, the jury is 
improperly constituted and a substantial wrong done to accused en
titling him to a new trial. K. v. Churton [19111] 1 W.W.R. 774 (B.C.),

Who shall be the jury. Return of name» lo the hoi.

920. The twelve men who in manner aforesaid are ultimately 
drawn and sworn shall be the jury to try the issues on the 
indictment, and the names of the men so drawn and sworn shall 
Iw kept apart by themselves until suelt jury give in their verdict 
or until they are discharged ; and then the names shall be re
turned to the box, there to la1 kept with the other names remain
ing at that time undrawn, and so loties tiuolies as long as any 
issue remains to lie tried.

2. If the prosecutor and accused do not object thereto, the 
tourt may try any issue with the same jury that has previously 
tried or lieen drawn to try any other issue, without their names 
being returned to the box and redrawn, or if the parties, or either 
of them, object to some one or more of the jurors forming such 
jury, or the court excuses any one or more of them, then the 
court may order such persons to withdraw, and may direct the 
requisite number of names to make up a complete jury to be 
drawn, and the persons whose names are so drawn shall he sworn.

3. An omission to follow the directions of this or the two last 
preceding sections shall not affect the validity of the proceedings.

Origin]—Sec. 667, Code of 1892.
Omission to follow directions in impanelling the jury]—gee secs. 

929 (3), 1010 and 1011 ; and notes to sees. 921, 928. But li the jury 
is not properly constituted, a substantial wrong is occasioned to the 
accused, and sec. 923 (3) is applicable only in so far as secs. 927-929 
are directory. R. v. Churton 11919] 1 W.W.R. 774, 780, per Oalliher, J.A.

(Iroond of challenge. Names not on panel.- Tried upon coir dire.

930. If the ground of challenge is that the jurors' names do 
not appear on the panel, the issue shall be tried by the court 
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on the voir dire hy the innpectioii of the panel, and such other 
evidence as the court thinks fit to receive.

Origin]—See. 668, Code of 1892; B.8.C. 1886, eh. 174, sees. 163 and 
164.

Juror's name appearing on the panel]—This ground of challenge is 
that referred to in see. 935, clause (a) and is subject to the proviso 
there mentioned.

Qualification of jurors]—Code sees. 921, 927, 929, 935, 1010, 1011, 
1019.

Trial of challenge up«a other groend*.—Trier*.

931. If the ground of challenge lie other than as last afore
said, the two jurors last sworn, or if no jurors have then been 
sworn, then two persons present whom the court may appoint 
for that pur|tose shall In- sworn to try whether the juror objected 
to stands indifferent lad ween the King and the accused, or has 
been convicted as hereinafter specified or is an alien, as the case 
may be.

2. If the court or the triers find against the challenge, the 
juror shall be sworn.

3. If they find for the challenge he shall not be sworn.
4. If, after what the court considers a reasonable time, the 

triers are unable to agree, the court may discharge them from 
giving a verdict, and may direct other persons to be sworn in 
their place.

Origin]—See. 668, Code of 1892.
Oath of triers]—Where the issue is whether the juror stands indif

ferent or not (see. 935 (b)), the triers are sworn as follows:—
“ You shall well and truly try whether A.B., one of the jurors, 

stands indifferently to try the prisoner at the bar and a true verdict 
give according to the evidence.—So help you God.”

Challenge of second juror]—On the selection of the second juror, 
the first juror is not necessarily one of the triers. R. v. Matlmrin, 12 
Que. K.B. 494, 8 Can. Cr. Cas. 1. And it has been doubted whether 
he may be one, although such was the former practice, because of the 
use of the word ” jurors” (in the plural) in the phrase “or if no jurors 
have then been sworn ” (see 931, sub-see. (1) ). R. v. Matlmrin, supra.

Juror not impartial]—Code see. 935 (b).
Juror convicted of serious offence]—Code sec. 935 (c).
Juror an alien]—Code see. 935 (d).
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Peremptory challenges by aroused.

932 Every one indicted for treason or for any offence 
punishable with death is entitled to challenge twenty jurors 
peremptorily.

2. Every one indicted for any offence other than treason, or 
an offence punishable with death, for which he may be sentenced 
to imprisonment for more than five years, is entitled to challenge 
twelve jurors peremptorily.

3. Every one indicted for any other offence is entitled to 
challenge four jurors peremptorily.

Oritfin]—Bee. 668, Code of 1892; R.8.C. 1886, eh. 174, sees. 163, 164.
Peremptory chaUenpes for the defence]—Challenges to the polls are 

either peremptory, or for canne. Peremptory challenges are those which 
are made without any reason assigned and which the court is bound to 
allow to the number here limited.

The challenge must lie before the juryman is sworn, and he cannot 
lie challenged afterwards except by consent. R. v. Mellor (1858), 27 
L.J.M.C, 121, 1 Dears. & B. 468; R. v. Frost, 9 C. & P. 129; R. v. Coulter 
(1863), 13 U.C.C.P. 299, 301. This rule will apply although the 
ground for challenge was not known at the time. R. v. Earl (1894), 10 
Man. R. 307.

The moment the oath is begun it is too late, and the oath is begun 
by the juror taking the book, having been directed by the officer of 
the court to do so. If the juror takes the book without authority, 
neither party wishing to challenge is to be prejudiced thereby. R. v. 
Frost (1839), 9 C. & P. 129, 137.

The withdrawal of an unqualified or disqualified person who has been 
sworn as a juror, at the request of the prisoner and by the consent of 
the Crown, before the whole jury is completed and sworn does not re
open the right of challenge as to those previously sworn nor make it 
necessary that such jurors should be re-sworn. R. v. Coulter (1863), 13 
U.C.C.P. 299.

As between different prisoners whichever logins to challenge must 
finish all his challenges liefore the other begins. Ibid., p. 49; Co. Lit. 
158a. A prisoner is entitled to challenge for cause 1>efore he has made 
all or any of his peremptory challenges. Whelan v. The Queen (1868), 
28 U.C.Q.B. 2.

If the prisoner whose challenge of a juror for favour has Iteen dis
allowed, chooses then to challenge the juror peremptorily, he waives the 
benefit of any exception to the disallowance of his challenge for favour. 
Whelan v. The Queen, 28 U.C.Q.B., at p. 55; Freeman v. People (1847). 
4 Denio, N.Y., 61.

79
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Indictment joining counts for which the number of challenges are 
different]—The number of peremptory challenges in cane one count, 
comes within sub-sec. (2) and the other within sub-sec. (3) will be the 
greater number i.e., twelve. R. v. Turpin (1904) 8 Can. Cr. Cas. 59 
(N.S.).

North-West Territories Act]—Where the N.W.T. Act, R.R.C., ch. 62, 
applies, the jury shall lie composed of six jurors (sec. 40), and by sec. 
45 of the same Act any one arraigned for treason or an offence punish
able with death, or for an offence for which he may be sentenced to 
imprisonment for more than five years, may challenge peremptorily, and 
without cause, any number of jurors not exceeding six ; and every per
emptory challenge beyond that number shall be void.

Yukon Territory]—See the special provisions of the Yukon Act, 
R.B.C., ch. 63, sec. 72.

Veremplor) challenges by Crown. Standing aside. Accused chal
lenges tirwl If required.

933. The Crown shall have power to challenge four jurors 
peremptorily, and may direct any numlier of jurors not )>er- 
emptorily challenged by the accused to stand by until all the 
jurors have been called who are available for the purpose of 
trying that indictment; provided that the Crown may not direct 
any numtter of jurors to stand by in excess of forty-eight, unless 
the judge presiding at the trial, upon special cause shown, so 
orders.

2. The accused may lie called upon to declare whether he 
challenges any jurors peremptorily or otherwise, before the prose
cutor is called upon to declare whether he requires çuch juror 
to stand by, or challenges him either for cause or peremptorily.

Origin]—1917 Can., ch. 13; §ec. 668, Code of 1892; R.S.C. 1886, ch. 
174, secs. 163 and 164.

Crown's directions to juror to “ stand by ”]—Sec secs. 927, 928.
Alberta and Saskatchewan]—Sec. 9 of the Code declared that except 

in so far as they are inconsistent with the North-West Territories Act 
and amendments thereto as the same existed immediately before the 
first day of September, 1905, the provisions of the Code Act extend to 
and are in force in the Province of Saskatchewan and Alberta. So far 
as the Crown is concerned the number of peremptory challenges given 
by The North-West Territories Act, R.8.C. 1906, ch. 62, and by The 
Criminal Code are the same, namely, four; as to challenges for cause 
there is, naturally, no limit in either Act. The panel, that is the list of 
persons summoned as jurors, is prepared in accordance with provincial
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legislation a# a matter relating to the organization of courts. The num
ber summoned may vary in different provinces. Under The North-West 
Territories Aet a judge summons sueh number as he thinks fit. The 
list of persons so summoned is the panel. The proeedure in the provinee 
of Allierta is, therefore, substantially the same as in the other provinees, 
and there is a right in the Crown of directing jurors to stand aside.
It x. Murray ..... I Miilumcy. fi W.W.Ii. MU, Ml, L'5 Villi. Ot. Otts. 814
(Alta.).

>o right to stanil aside on prhale proseeullon for defantalor) libel.
034. The right of the Crown to omise any juror to stand 

aside until the panel hits lieen gone through shall not In' exercised 
on the trial of any indictment or information Ity a private prose
cutor for the publication of a defamatory libel.

Orif/in]—See. 669, Code of 1892; R.8.C. 188(1, eh. 174, see. 165.
" Bfi a private proxeeutor ”]—The "private prosecutor," as the term 

is here used, means the person who puts the criminal law in motion; 
and if there is a criminal proceeding to which the term private prose
cutor is more applicable than another, it is in the case of a defamatory 
liticl—a prosecution, ns was said by Lord Campliell, uniformly insti
tuted liy the party injured. R. v. Patteson (1875), :ifi U.C.Q.B. 129, at 
p. 141.

The fact that the Attorney-General or his representative conducts 
the prosecution in respect of a private defamatory litiel does not make 
it a public proceeding or withdraw it from the operation of this section. 
R. v. Patteson (1875), 36 U.C.Q.B. 129, 143; R. v. Marsden (1829), 
1 H. ill. 439 ; R. v. Bell, 1 M. & M. 440.

As to costs in defamatory libel cases, see sec. 1045 ; R. v. Fournier, 
25 Que. K.B. 556, 25 Can. Cr. Cas. 430.

Defamatory libel]- See secs. 317-334, 861, 871, 888, 905, 910-913, 
934, 947, 955, 1045.

Challenges for ranse.
935. Every prosecutor and every accused person is entitled 

to any numlier of challenges on the ground,—
(а) that any juror's name docs not ap|tear in the panel:

Provided that no misnomer or misdescription shall 
he a. ground of challenge if it appears to the court 
that the description given in the panel sufficiently 
designates the person referred to; or,

(б) that any juror is not indifferent between the King and
the accused; or,
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(c) that any juror has been convicted of any offence for
which he was sentenced to death or to any term of 
imprisonment with hard labour or exceeding twelve 
months ; or,

(d) that any juror is an alien.
2. No other ground of challenge for cause than those men

tioned in this section shall Ik* allowed.
Origin']—Sec. 668, Code of 1892; B.8.C. 1886, eh. 174, sers. 163 and 

164.
Sub see. (a)—Challenge because jurors' names not on panel]—This 

ground of challenge is triable by the court. See. 930.
Juror claiming he is disqualified]—Sec. 935 provides for challenges 

by the prosecutor and by the accused, but it seems that a juror may 
himself claim, at the time that a challenge would lie in order, that ho 
is disqualified and may then he examined upon oath as to the disquali
fication. 4 Hargr. St. Tr. 740.

Sub-see. (b)—Challenge for favour; juror “ not indifferent *']—If a 
defendant omit to challenge a juror on the ground that such juror 
entertains a hostile feeling against him, he cannot, after a verdict of 
guilty, ask on that ground to have the verdict quashed and for a new’ 
trial. R. v. Harris (1898), 2 Can. Cr. Cas. 75.

The ordinary course of proceeding when the prisoner challenges for 
cause is that the juror is tried for cause at once; but he may be re
quired to stand aside for a time, and the cause be tried at a later stage, 
if it be more convenient as a matter of practice and procedure that it 
should be so, or the challenge for cause may be postponed until the 
peremptory challenges have been exhausted. After challenging for cause 
and failing to support his challenge, the prisoner may desire to exclude 
that juror in case he might be influenced against the prisoner by reason 
of the challenge for cause, and if he had been compelled to exhaust 
the whole of his peremptory challenges before that, he would then be 
unable to exclude the juror he had challenged for cause, whom he might 
have excluded if his peremptory challenges had not been completed.

> I « <,| I: til (M ) ; WUm X. The Qwb, St
U.C.Q.B. 132 (Ont.).

It is a good ground of challenge of a petit juror that he was on the 
grand jury by which the indictment was found, the reason being that 
he may have l»oen one of the twelve who found the indictment. R. v.

lets), i p i i ssl
The judge may in his discretion for sufficient cause further postpone 

the time of assigning cause of challenge either for the Crown or the 
prisoner, but not as a matter of right on a mere request without suffi
cient cause. Mansell v. R. (1857), 8 E. & B. 54, 111.

In Canada there is no preliminary right of counsel to interrogate
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the juror when called up, iu order to found a challenge for cause or to 
refrain from challenging him on being satisfied by his answers. The 
burden of proof of a challenge for cause is on the ihuhoii who makes 
it. B. v. Havage, 1 Mood. C.C. 51. It is said that the challenged juror 
may himself be examined by the triers on the voire dire as to his quali- 
fication to be upon the panel or the " leaning of his affection “ ; B. v. 
Dowling, 7 Ht. Tr. N.S. 381; B. v. Cook, 22 Can. Cr. Cas. 241 (N.ti.) ; 
but not as to his conviction (sec. 935 (o) ) for some offence forming 
an absolute ground of challenge. B. v. Edmonds, 4 B. k Aid. 471 ; 
B. v. Martin, 0 St. Tr. N.S. 925; B. v. Stewart, 1 Cox C.C. 174. And it 
is a matter of doubt whether, if objection be taken, he is to be inter
rogated as to any matter going to his own discredit; Archbold's Crim. 
Pldg. 22nd ed., 185; B. v. Stewart, supra; B. v. Cuffy (1848) 7 St. 
Tr. N.S. 467.

The finding of the triers that the proposed juror is “ indifferent " is 
conclusive; his capacity as a juror is not to W subject to attack after
wards merely because of proof that he had made statements which 
tended to show Idas. B. v. Carlin, 12 Que. K.B. 368, affirmed, R. v. 
Carlin, 12 Que. K.B. 483.

Sub-sec. (r)—Juror's conviction for serious offence an cause of 
challenge)—See sec. 931 as to the mode of trying the challenge.

Aliena ye as ground of challenge]—The fact is to be tried by triers 
under sec. 931. The juror may be examined ltefore them on the voir 
dire as to this ground. B. v. Dowling, 7 St. Tr. N.S. 381.

Under N.W.T. Act and Yukon Act]—On a trial lieforc a jury of 
six the challenges for cause shall be the same as are provided for in 
tin* OHMmI Cade. Talma Ait, R.s.r.. eh. Si, we. 71; N.W.T let, 
B.8.C. 1906, eh. 62, sec. 45.

Challenge to the array]—Code sec. 925.
New trial if challenge improperly disallowed]—On an appeal under 

secs. 1013-1015, if the court of appeal is of opinion that any challenge 
for the defence was improperly disallowed, a new trial must Ik1 granted. 
Sec. 1019.

Requiring challenge In writing.—Form.- Denial.

936. If a challenge on any of the grounds aforesaid is made, 
the court may, in its discretion, require the party challenging 
to put his challenge in writing.

2. The challenge may lie in form 70, or to the like effect.
3. The other party may deny that the ground of challenge is 

true.

Origin]—Sec. 008. Code of 1892; R.R.C. 1886, ch. 174, secs. 103, 104.
Form of challenge to poll]—Code form 70, following sec. 1152.
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Peremptory challenge In case ul mixed Jury.
937. Whenever a |a-rson accused of an offence for which he 

would lie entitled to twenty or twelve peremptory challenges as 
hereinbefore provided, elects to Ik- tried by a jury composed one- 
half of persons skilled in the language of the defeme, under secs. 
il<3 or 924. the number of peremptory challenges to which he 
is entitled shall lie divided, so that he shall only have the right 
to challenge one-half of such mnnlier from among the Knglixh 
speaking jurors, and one-half from among the French speaking 
jurors.

Origin]—Sec. 070, Code of 1892; R.S.C. 1886, ch. 174, sees. 160, 167.

Areused persons Joining or seierlng In their challenges.
938. If several accused persona are jointly indicted and it is 

pro|M>sed to try them together, they or any of them may either 
join in their challenges, in which case the persons who so join 
shall have only as many challenges as a single |>crxon would la- 
entitled to, or each may make his challenges in the same manner 
as if he were intended to he tried alone.

Origin]—Sec. 671, Code of 1892.
Persons jointly indieled may sever their challenges]—Under these 

provisions each defendant has a right to the full numls-r of his per
emptory challenges ; hut a corresponding privilege is not given to the 
Crown, and therefore the Crown is restricted, in the ease of the trial of 
several defendants jointly, to the number of peremptory challenges 
allowed to it in the ease of the indictment of a single person. But if 
the joint defendants refuse to join in their challenges, the Crown has the 
right to try them separately, and then the Crown has its four peremptory 
challenges at the trial of each defendant. R. v. Lalondc (1898), 2 Can. 
Cr. Cas. 188 (Que.).

Panel exhausted, further Jurors summoned.-Names added to the 
panel

939. Whenever after the proceedings hercinliefore provided 
for the panel has been exhausted, and a complete jury cannot be 
had by reason thereof, then, U|nin request made on la-half of the 
Crown, the court may order the sheriff or other jiroja-r officer 
forthwith to summon such numla-r of |a-rsons, whether qualified 
jurors or not, as the court deems necessary and directs in order
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to make a full jury ; and such jurors may, if necessary, lie sum
moned by word of mouth.

g. The names of the jtersons so summoned shall lie added to 
the general panel, for the purposes of the trial, and the same 
proceedings shall lie taken as to calling and challenging such 
persona and as to directing them to stand by as are hereinbefore 
provided for with respect to the persons named in the original 
panel.

Origin]—Sec. 672, Code of 1892; R.8.C. 1886, ch. 174, aec. 168.
Ordering a “ tales "]—See R. v. Churton [1919] 1 W.W.B. 774 

IB.C.) ; R. t. Cropper, 3 Mood. C.C. 18.

Arrau/iiment and Trial.

Coroner's Inquisition.

9-10. No one shall he tried upon any coroner’s inquisition.

Origin]—See. 642, Code of 1892.

Deposition* before coroner]—See secs. 667, 695.
Where N.li'.T. Art appties]—Similar provisions as to coroners and 

inquests are contained in secs. 60-66 of the N.W.T. Act, R.8.C., ch. 62, 
and that statute also provides that the Indian Commissioner, the stipen
diaries, the commissioner and assistant commissioner of the R.N.W 
Mounted Police, and such other persons as the commissioner of the 
North-West Territories from time to time appoints, shall lie coroners 
in and for the Territories.

Bringing prisoner lip for arraignment.

941. If any person against whom any indictment is found 
is at the time confined for some other cause in the prison belong
ing to the jurisdiction of the court by which he is to he tried, 
the court may by order in writing, without a writ of habeas 
corpus, direct the warden or gaoler of the prison or sheriff or 
other person having the custody of the prisoner to bring up the 
body of such person as often as may be required for the purposes 
of the trial, and such warden, gaoler, sheriff or other person 
shall oliey such order.

Origin]—Sec. 652, Code of 1892; R.S.C. 1886, ch. 174, sec. 180.
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Full answer and defence.—Counsel.
942. Every person tried for any indictable offence shall be 

admitted, after the close of the ease for the prosecution, to make 
full answer and defence thereto by counsel learned in the law.

Origin)—Sec. <159, Code of 1892; R.8.C. 1886, ch. 174, sec. 178; 6 7 
Wm. IV, Imp . ch. Ill, IS*).

“ Full answer and defence ”]—This phrase appears in Code sees. 715, 
786, and 942, dealing respectively with summary conviction matters, 
summary trials and trials on indictment.

The words “ full answer and defence ” mean that the accused can 
invoke every means both in law and in fact to meet the charge ; the 
word “ answer ” being specially applicable to a defence on the facts 
and the word “defence" applying both to matters of testimony and 
matters of law. R. v. Romer, 23 Can. Cr. Cas. 235 (Que.).

A person upon trial for a crime has a right to hear all the evidence 
adduced against him and to insist, as a matter of right, that the form
alities of the law as to criminal trials are complied with; and when 
formal proceedings are in strict law required, ex. gr., an arraignment 
upon a specific charge made known to the prisoner at the hearing before 
a magistrate, the absence of the required proceedings is a ground for 
setting aside the conviction without regard to the question whether or 
not any substantial injustice had resulted to the accused. R. v. Roach 
(1914) 23 Can. Cr. Cas. 28, 6 O.W.N. 632; Martin v. Mackonachie, 3 
Q.B.D. 730, 770.

Calling witnesses for the defence]—Code sec. 944 (2).
Even during the final address for the prosecution the court may 

permit fresh evidence to be called for the defence. R. v. Morrison, 
(1911) 75 J.P. 272, 22 Cox 214.

Statutory limitation of number of expert witnesses)—See Canada 
Evidence Act, sec. 7.

Fight of accused to testify in his own defence)—See the Canada 
Evidence Act, R.S.C. 1906, ch. 145, sec. 4 (Appendix to this volume).

There is a conflict of judicial opinion as to whether the right to tes
tify on his own behalf which the accused now has under the Canada 
Evidence Act, abrogates the right which he formerly had of making 
an unsworn statement. The right to make an unsworn statement is 
denied in Manitoba. R. v. Kelly, [1917] 1 W.W.R. 46, 27 Man. R. 105, 
27 Can. Cr. Cas. 94, and in R. v. Krafchenko, (1914) 6 W.W.R. 836, 
24 Man. R. 652, 22 Can. Cr. Cas. 277.

In British Columbia it is held that a prisoner at his trial has the 
option of making a statement not under oath, or of giving evidence 
under oath. R. v. Aho, 11 B.C.R. 114, 8 Can. Cr. Cas. 453.

Down until 1837, prisoners on trial in cases of felony were not 
allowed either to give evidence on their own behalf or (except in cases 
of treason) be defended by counsel, although they were allowed counsel
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to cross-examine witnesses. While the laws of evidence prevented the 
accused from giving evidence on his own behalf under oath, it was mani
fest that a great injustice might often be done unless the story of the 
accused was allowed to get before the jury in some form. To meet 
that difficulty, judges adopted the practice of permitting the prisoner 
to make an unsworn statement from the dock and to address the jury 
on his own behalf. Mathers, C.J.K.B. in R. v. Krafchenko, supra.

Competency of consort of accused as inifncail—flee Canada Evidence 
Act, sec. 4.

Riflht of defence counsel to “sum up" the evidence]—Code sec. 044; 
R. v. Cook, 48 N.8.R. 150.

The defendant may be allowed to reserve to himself the right to 
address the jury and to examine and cross-examine witnesses, and to 
have his counsel argue any points of law that arise in *he course of the 
trial and to suggest questions to him for the cross-examination of 
witnesses; R. v. Parkins, Ry. k M. 166; but the defendant will not be 
allowed to have counsel to examine and cross-examine the witnesses, 
and to reserve to himself the right of addressing the jury. R. v. White 
(Sill), .1 Camp. 08.

Accused to have benefit of doubt1—The prosecution must sustain the 
burden of proving affirmatively, either by direct evidence or fair infer
ence, a case which excludes any reasonable hypothesis upon which the 
accused may be innocent. R. v. Jennings (1916) 10 W.W.R. 1049, 1051, 
25 Can. Cr. Cas. 270, 84 W.L.R. 1058 (Alta.) ; R. v. flchama. 84 L.J.K.B. 
895; R. v. flchurmnn (1914) 7 W.W.R. 580, 7 flask. L.R. 259, 80 W.L.R. 
55; R. v. Krafchenko (1914) 5 W.W.R. 885, 24 Man. R. 552; R v. 
Shorten, 12 OWN. 94, 28 Can. Cr. Cas. 98.

Alderson, B., in the case of R. v. Hodges, 2 Le win C.C. 228, told the jury 
that the case was made up of circumstances entirely, and that, before 
they could find the prisoner guilty, they must be satisfied “ not only 
that those circumstances were consistent with his having committed the 
act, but they must also be satisfied that the facts were such as to be 
inconsistent with any other rational conclusion than that the prisoner 
was the guilty person."

This passage from Alderson, B., has passed into almost invariable 
use, and it now constitutes one of the rules of evidence; 1 Taylor on 
Evidence, sec. 69; R. v. Cook, 28 Can. Cr. Cas. 50 (N.fl.).

Wills, on Circumstantial Evidence, 262, says: Tn order to justify 
the inference of guilt, the inculpatory facts must be" incompatible with 
the innocence of the accused and incapable of explanation upon any 
other reasonable hypothesis than that of his guilt.

It is error to direct the jury that they cannot doubt that certain 
inferences are to be drawn from circumstantial evidence on points 
material to the issue. R. v. Collins, (1907) 38 N.B.R. 218, 12 Can. Cr. 
Cas. 402.

In the consideration of circumstantial evidence the inculpatory facts
1257
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must he incompatible with the innocence of the accused and incapable 
of explanation upon any other reasonable hypothesis than that of his 
guilt, in order to justify the inference that he is guilty. R. v. Jenkins,
14 Can. Cr. Cas. 221, 14 B.C.R. 61.

Character evidence fur the defence]—The accused may call witnesses 
to speak generally as to his character. The evidence, however, of such 
witnesses must be confined to the general reputation of the accused for 
good character, and evidence of particular cases of praiseworthy con
duct in the accused is not properly admissible. The evidence of general 
good character cannot avail the accused against evidence of the fact, 
but where some reasonable doubt exists as to his guilt, it may tend to 
strengthen a presumption of innocence; and where intention is a prin
cipal element in the offence, or where only presumptive proof is adduced, 
evidence as to character, bearing on the charge, may be highly important, 
and serve to explain the conduct of the accused.

Mistake of counsel]—If a mistake is made by counsel, such as failure 
to take an objection, that does not relieve the judge in a criminal case 
from the duty to see that, proper evidence only is before the jury: 
R. v. Gilwon (1887), 18 Q.B.D. 537; R. v. Saunders, [16W] 1 Q.B. 
490; R. v. Petrie (1890), 20 O.R. 317; R. v. Brooks, 11 Can. Cr. Cas. 
188 at 192, 11 O.L.R. 525, 7 O.W.R. 533.

Trial after extradition]—If an extradited prisoner intends to object 
that the indictment is for a different charge than that on which he was 
extradited, it is for him to prove the extradition warrant and so place 
on the record the fact of the variance, so that a court of appeal may 
take cognizance of it. R. v. McNamara (1914) 22 Can. Cr. Cas. 351,
15 BjCJL ITS, ST WA R. St.

Joint indictments]—Where several persons are jointly indicted the 
order in which each of them shall enter upon his defence is generally 
subject to the discretion of the trial judge. R. v. Barsalou (No. 3), 4 
Can. Cr. Cas. 446 (Que.). Where there is a difference in degree of 
criminality with respect to the charge made against several persons 
jointly indicted, they should bo called upon for their defence the greater 
before the less according to the seriousness of the charge against each 
as disclosed both by the indictment and the evidence for the prosecution, 
ex ffr., the principal before the accessory, and the thief before the 
receiver. R. v. Barsalou, supra.

W7here there appears no such difference in degree of criminality in 
respect of several persons jointly indicted, the order of defence is the 
order in which their names appear in the indictment. R. v. Barber, 1 
C. & K. 434; R. v. Meadows, 2 Jurist N.S. 718. On a joint indictment 
for one offence, when the evidence for the one would enure to the benefit 
of the other, the right, to a general reply is with the prosecution, though 
only one defendant called witnesses in defence. R. v. Connolly (1894),
1 Can. Cr. Cas. 468, SB Out. It. 151 : R v. Hayes (1888), S M à It. 
155; R. v. Jordan (1839), 9 C. & P. 118. As to separate trial, see note 
to sec. 856.
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Presence of I hr aroused at trial. Permission to be out of court.

943. Every accused [leraon shall lie entitled to lie present in 
court during the whole of his trial unless he misconducts himself 
by so interrupting the proceedings as to render their continuance 
in his presence impracticable.

2. The court may [icrniit the accused to Ik1 out of court during 
the whole or any part of any trial on such terms as it thinks 
proper.

Origin]—Sec. 660, Code of 1892.
Granting permission to be out of court]—Sub-sec. (2) applies os 

well to trials in the county court judge's criminal court (under Code 
Part XVIII) as to trials with a jury. R. v. McDougall, 8 O.L.R. 110, 
.1 O.W.R. 750.

I’roseciilor’s right to sum up.—Accused may open defence and rail 
witnesses. Summing up.—fro era's right of reply.

944. If an accused person, or any one of several accused 
[•croons being tried together, is defended by counsel, such counsel 
shall, at the end of the case for the prosecution, declare whether 
lie intends to adduce evidence or not on liehalf of the accused 
|ierson for whom he appears ; and if he does not thereupon 
announce his intention to adduce evidence, the counsel for the 
prosecution may address the jury by way of summing up.

2. Upon every trial for an indictable offence, the counsel for 
the accused, or the accused if he is not defended by counsel, 
shall lie allowed, if he thinks lit, to o|ien the case for the defence, 
and after the conclusion of such ojiening to examine such wit
nesses as lie thinks fit, and when all the evidence is concluded 
to sum up the evidence.

H. If no witnesses are examined for the defence the counsel 
for the accused, or the accused in case he is not defended by 
counsel, shall have the privilege of addressing the jury last, other
wise such right shall belong to the counsel for the prosecution : 
Provided, that the right of reply shall be always allowed to the 
Attorney General or Solicitor General, or to any counsel acting 
on liehalf of either of them.

Origin]—Sec. 661, Code of 1892.
Duty of a prosecution counsel]—The position of counsel prosecuting 

for the Crown in a criminal case is not that of an ordinary counsel in
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a civil case; he is acting in a quasi-judicial capacity and ought to 
regard himself as part of the court ; he is to conduct the case at his 
discretion, but with a feeling of responsibility, not as if trying to 
obtain a verdict, but to assist the judge in fairly putting the case 
before the jury, and nothing more. R. v. Murray and Mahoney (No. 2), 
11917] 1 W.W.R. 404 at 41.3 (Alta.); R. v. Kerens, 4 F. & F. 842, 
Warburton’s Leading Cases, 237.

Counsel for the prosecution are to regard themselves as ministers 
of justice and not to “ struggle for a conviction " as in a case at nisi 
prius, nor to lie betrayed by feelings of professional rivalry to regard 
the question at issue as one of professional superiority, and to “ contest 
for skill and pre-eminence.*'. R. v. Murray and Mahoney, supra; 
R. v. Puddick, 4 F. A F. 497.

If the Crown does not intend to call at the trial a witness whom it 
called on the preliminary inquiry, such witness should lie made avail
able to the defence unless his evidence is unquestionably immaterial. 
R. v. McClain, (1915) 23 Can. Cr. Cas. 488 (Alta.).

Prosecuting counsel opening easel—Counsel for the Crown in a 
criminal prosecution may not, in opening the case to the jury, disclose 
the facts relied upon as constituting a confession by the accused until 
the court has decided that the evidence is admissible. R. v. Willis. 
(1913) 4 W.W.R. 761, 21 Can. Cr. Cas. 64, 23 Man. R. 77, 23 W.L.R. 
702; R. v. Yousry, 11 Cr. App. R. 13. Counsel should not suggest to the 
jury by questions put in cross-examination of a witness, the contents of 
a writing which if produced he could not put in evidence. R. v. Yousry, 
supra.

Oath or affirmation in lieu of oath of witness]—See Canada Evidence 
Act, secs. 13, 14 and 15.

Corroboration required by statute in certain cases]—See Code sec.
1002.

Evidence of child not under oath]—See Canada Evidence Act, sec. 
16, ami as to certain offences, Code sec. 1003.

Counsel opening defence]—In 1881, a resolution was come to by 
the English judges as follows:—“In the opinion of the judges it is 
contrary to the administration and practice of the criminal law as 
hitherto allowed that counsel for prisoners should state to the jury, 
as alleged existing facts, matters which they have been told in their 
instructions on the authority of the prisoner, but which they do not 
propose to prove in evidence.'*

Cross-examination as to previous conviction]—See Canada Evidence 
Act, sec. 12.

Cross-examining witness as to previous statement]—See Canada Evi
dence Act, secs. 10 and 11.

Cross-examination of witness as to bias]—Pollock, C.B., said, in 
Attorney-General v. Hitchcock (1847), 1 Ex. 91:
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“ A distinction should be observed between those mutters which may 
be given in evidence by way of contradiction, us directly affecting the 
story of the witness touching the issue before the jury, and those mat
ters which affect the motives, temper and character of the witness not 
with respect to his credit but with reference to his feelings towards 
one party or the other. In Thomas v. David (1836), 7 C. & P. 350, on 
the witness !>eing asked whether she was not connected in a particular 
way with one of the parties, and having denied it, the learned judge 
permitted evidence to be given to show that the connection which she 
swore had not existed, did in reality subsist. The object in doing so 
was, not to prove or disprove any part of her testimony, but the evi
dence was received on the same ground as it was in the case of Ex pari? 
Yewin (1811), 2 Camp. 638 (note) where Mr. Justice Lawrence per
mitted evidence to be given to contradict a witness as to his having used 
expressions importing revenge. It is certainly allowable to ask a wit
ness in what manner he stands affected towards the opposite party 
in the cause, and whether he does not stand in such a relation to that 
person as is likely to affect him and prevent him from having an un
prejudiced state of mind. . . But those cases where you may show 
the condition of a witness or his connection with either of the parties 
are not to be confounded with other cases where it is proposed to 
contradict a witness on some matter unconnected with the question at. 
issue.”

The quotation above given was approved and followed in H. v. 
Pinnessey, 10 Can. Cr. Cas. 347, 11 O.L.R. 338.

Contradiction of own witness if adverse]—See Canada Evidence Act, 
sec. 9.

Defence counsel may sum up the evidence]—The prisoner's counsel 
at the close of the testimony may “sum up the evidence,” (sec. 944), 
but it is in the judge's discretion whether counsel will be permitted 
in his address to the jury to read to them extracts from legal text
books or law reports. R. v. Cook, 23 Can. Cr. Cas. 50, 18 D.L.R. 706 
(N.S.).

Crown’s right of reply]—Where the defence calls no evidence the 
Attorney-General may sum up, if he chooses, before the address of 
prisoner's counsel and reply afterwards; R. v. Cook, 22 Can. Cr. Cas. 
241 (N.8.) ; but he is not bound to address the jury before the 
prisoner's counsel does so. R. v. Keirstead (1918) 42 D.L.R. 193, 200 
(N.B.) ; B. v. Toakley, 10 Cox C.C. 406.

The right of reply preserved to the Attorney-General is similar to 
the right of reply exercisable in England by the Attorney-General as 
a prerogative right of the Crown. R. v. Martin, 9 Can. Cr. Cas. 371; 
R. v. Keirstead (1918) 42 D.L.R. 193 (N.B.) ; R. v. King, 6 Terr. L.R. 
139, 9 Can. Cr. Cas. 426.

The Crown counsel should not attempt to controvert the ruling of 
the court in admitting certain testimony by telling the jury that it
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should not have been admitted. B. v. Webb, (1914) 6 W.W.R. 358, 
24 Man. B. 437, 22 Can. Cr. Cas. 424, 27 W.L.R. 318.

. Hama# Crown’t ripht to reply]__Where the defenee rails no wit
nesses, the order of addresses to the jury is first the prosecution, 
second, the defenee, and lastly, a right of reply to counsel representing 
the Attorney-General where the Crown is prosecuting ; lint the latter 
privilege ia commonly waived, leaving the prisoner with the last word 
to the jury when he calls no witnesses; B. v. Cook, 22 Can. Cr. Cas. 
241 ; or calls witnesses only to prove his good character. B. v. Dowse.
ir.i p. ne
Continuous trial.—Adjournment. Keeping the Jury together.- - 

Direction of rourf.

945. The trial shall proceed continuously subject to the 
(tower of the court to adjourn it.

2. The court may adjourn the trial from day to day, and if 
in its opinion the ends of justice so require, to any other day in 
the same sittings.

3. Upon every adjournment of a trial under this section, or 
under any other section, the court may, if it thinks fit. direct 
that during the adjournment the jury shall lie kept together, and 
proper provision made for preventing the jury from holding 
communication with any one on the subject of the trial.

•I. Such direction shall lie given in all cases in which the 
accused may ii|mhi conviction la1 sentenced to death.

5. In other eases, if no such direction is given, the jury shall 
lie permitted to separate.

6. No formal adjournment of the court shall hereafter lie 
required, and no entry thereof in the Crown hook shall he 
necessary.

Oriffin]—55-5(1 Viet., Tan., oh. 40, see. 1 ; see. (173, Code of 1892.
Separation ** a capital ease]—If the jury in a capital ease has 

illegally tiecn allowed to separate and they are discharged, the same 
jurymen, or some of them, arc liable (o lie drawn on the second jury 
and such is not a ground of error, at least where (here is no chal
lenge. B. v. Luparello, (1915) 8 W.W.B. 89, 25 Man. R. 233, 24 Can. 
Cr. Cas. 24.

The objection should be raised before verdict. R. v. Peter, (18G9) 
1 B.C.R. pt. 1, p. 2.

Separation in non-capital roses]—Only in ease substantial prejudice 
has resulted, will the temporary absence of a juror for a few minutes
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during the trial of a non-capital case, be a ground for reversing the 
verdict. R. v. MacLean, 39 N.8.R. 147, 1 K.L.R. 334, 11 Can. Cr. Cas. 
283; R. v. MeClung, (1891) 1 Terr. L.R. 379.

Jury permitted to separate on adjournment]—The corresponding 
English statute, the Juries Detention Act, 1897, Imp., ch. 20, came up 
for consideration in R. v. Twiss, (1919) 88 L.J.K.B. 20, before the 
court of Criminal Appeal. Mr. Justice Darling said the tendency of the 
legislature had been to trust jurymen more and to relax the old rule 
with regard to them, and it could not be supposed that the legislature 
had not foreseen that jurymen would speak to outsiders about the case. 
While it is advisable that jurymen should not discuss the trial with 
any but their fellow jurors, and in particular should not discuss the 
case with any of tho witnesses, the question on appeal is whether there 
may have been an injustice done to the accused. If nothing occurred 
to prejudice a fair trial, the verdict will stand. R. v. Twiss, supra.

Adjournment of court and jury to another place by consent]—With 
the consent of both the prosecution and defence counsel, the court and 
jury may adjourn to a private house to take the evidence of a witness 
who is incapacitated from attending elsewhere to give his testimony. 
R. v. Rogers, 36 N.R.R. 1, 6 Can. Cr. Cas. 419.

Jurors may have lire and light and refreshments.

946. Jurors, after having Imh*ii sworn, shall l>e allowed at any 
time before giving their verdict the use of fire and light when 
out of court, and shall also he allowed reasonable refreshment.

Origin]—Sec. 674, Code of 1892; 53 Viet., Can., ch. 57, sec. 21.
Jury to be supplied with refreshments]—Jurors while deliberating 

are to be-allowed “reasonable refreshment”; and a jury ought always 
to be treated as needing food at usual times just as much as the officers 
of the court. R. v. Murray and Mahoney (No. 2), [1917] 1 W.W.R. 
404, 405 (Alta.). But where the jury were kept without food from 
2 to 10 p.m., at which time refreshments were served, and they brought 
in a verdict at 11 p.m., the verdict was upheld, as it did not appear 
that there had been any substantial wrong. R. v. Murray and Mahoney, 
[1917] 1 W.W.R. 404 (Alta.). The court there held that the possibility 
of prejudice to the accused (sec. 1019) was not serious enough to 
consider. If there has been a failure to provide the jury with refresh
ments or the use of fire and light, and the trial judge learns of this 
before verdict, he should decide whether or not there has been a mis
trial, and if of opinion that there had, he should then discharge the 
jury and direct a trial de novo. R. v. Murray and Mahoney (No. 2), 
[1917] 1 W.W.R. 404, at 407, 10 Alta. L.R. 275, 27 Can. Cr. Cas. 247. 
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Libel for publishing extract from or abstract of paper published by 
legislative body.

947. lu any criminal proceeding commenced or prosecuted 
for publishing any extract from, or abstract of, any paper con
taining defamatory matter, which has been published by order 
or under the authority of the Senate, House of Commons or any 
legislative council, legislative assembly or house of assembly, 
such paper may be given in evidence, and it may be shown that 
such extract or abstract was published in good faith and without 
ill-will to the person defamed, and if such is the opinion of the 
jury, u verdict of not guilty shall be entered for the defendant.

Origin]—bee. 705, Cede ul 1892 ; It.ISA.'. ISSU, eh. Hi.'!, see. 8.
Libel in parliamentary papers)—Code sec. XII.

Kvldenre lu ease uf polygamy.

948. In the case of any indictment under sec. 310 (6), (c) 
and (d), no averment or proof of the method in which the sexual 
relationship charged was entered into, agreed to or consented to, 
shall lie necessary in any such indictment, or upon the trial of 
the person thereby charged ; nor shall it be necessary upon such 
trial to prove carnal connection bad or intended to be had 
between the persons implicated.

Origin]—Sec. 708, Code of 1892 ; 53 Viet., Can., eh. 37, sec. 11.
Polygamous cohabitation]—Code sec. 310, sub-secs. (It), (e) and (d).

Full offence charged.—Attempt proved.

949. When the complete commission of an offence charged 
is not proved but the evidence establishes an attempt to commit 
the offence, the accused may be convicted of such attempt and 
punished accordingly.

Origin)—Sec. 711, Code of 1892; R.8.C. 1886, ch. 174, sec. 183; 
14-15 Viet., Imp., ch. 100, sec. 9.

Convicting for attempt on charge of full offence]—It is open to the 
jury to believe any part of any evidence and disbelieve any other part, 
and the evidence may tie such that the jury trying a charge for a 
completed offence can find an intent, and with lhat intent an act done 
looking to the commission of the offence and that the act failed of 
effect ; in that rase a verdict may be rendered for the attempt. K. v. 
McCarthy, 41 O.L.R. 153. But if there was no reasonable evidence of
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any intention to commit the crime ami the caac on the particular facte 
was either the commiaaiou of the crime charged or nothing, a verdict for 
an attempt only is not warranted. R. v. Menary, 23 O.L.K. 323, 18 
Can. Cr. Cue. 237 ; K. v. Hamilton, 4 Can. Cr. Caa. 251 (Ont.) ; K. v. 
Morgan (No. 2) 5 Can. Cr. Cas. 272, 3 O.L.R. 356.

A man can be guilty of attempting to do what ia in fact iiu;>o* 
eiUle. Code aec. 72; Welch v. Ruaaell (1918) 87 LJ K.lt 11)38, 1039; 
H. v. Ring, (181*2) 61 L.J.M.C. 116; R. v. Williams 11883] 1 (j it 32U. 
Bee as to attempts generally, Code sec. 72; R. v. Liuneker, [18U6] 2 
K.B. 98, 21 Cox C.C. 186.

It may be a misdirection under some circumstances not to distin
guish to the jury an attempt front an intention or a threat. It. v. 
Landow, (1913) 8 Cr. App. R. 218; R. v. Robinson, (1915) 11 Cr. App. 
R. 124; R. v. Eegleton, 1 Dears. C.C. 515, 24 L.J.M.C. 158.

Attempt charged. Kail offence prated.—Ret judicata.

950. When an attempt to commit an offence is charged but 
the evidence establishes the commission of the full offence, the 
accused shall not be entitled to be acquitted, but the jury uiay 
eonvict him of the attempt, unless the court before which such 
trial is had thinks lit, in its discretion, to discharge the jury 
from giving any verdict upon such trial, and to direct such 
|*erson to be indicted for the complete offence.

2. After a conviction for such attempt the accused shall not 
be liable to be tried again for the offence which he was charged 
with attempting to commit.

Origin]—Sec. 712, Code of 1892; B.S.C. 1886, eh. 174, sec. 184.
Theft attempt it proved by evidence of foil offence]—Where a 

prisoner is indicted for an attempt to steal, and the proof establishes 
that the offence of larceny was actually committed, the jury may con
vict of the attempt, unless the court discharges the jury and directs that 
the prisoner be indicted for the complete offence. R. v. Taylor, 4 Que. 
Q.B. 226, (1895) 5 Can. Cr. Cas. 89. R. v. Hamilton (1897) 4 Can. Cr. 
Cas. 251 ; R. v. McCarthy, 41 O.L.R. 153, 29 Can. Cr. Cas. 448.

Offence charged.—Part only proved.—Conviction for manslaughter 
on charge of murder.

951. Every count shall lie deemed divisible; and if the com
mission of the offence charged, as described in the enactment 
creating the offence or as charged in the count, includes the 
commission of any other offence, the person accused may be 
convicted of any offence so included which is proved, although
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the whole offence charged is not proved ; or he may lie convicted 
of an attempt to commit any offence so included.

2. On a count charging murder, if the evidence proves man
slaughter but does not prove murder, tin* jury may find the 
accuaed not guilty of murder hut guilty of manslaughter, but 
shall not on that count find the accused guilty of any other 
offence.

Origin]—See. 713, Code of 1892; R.8.C. 1886, eh. 174, hoc. 191.
Every count divisible]—A “count " includes any information, indict

ment, pleading or record, and therefore sec. 951 is held to apply to u 
summary trial under Part XVI. R. v. Coolen, 8 Can. Cr. Cas. 157, 36 
N.8.R. 510; R. v. MeEwan, 7 Man. R 477, 13 Can. Cr. Cas. 346.

Conviction for an included lesser offence which in proved]—Under the 
present sec. 951 of the Code on a charge of robbery with violence and 
wounding there is nothing to prevent the jury, if they acquit of the 
robbery, from finding a verdict of common assault under see. 291 of the 
Code, or of unlawful wounding or inflicting grievous bodily harm under 
sec. 274, for the prisoners are charged not only with an assault stm- 
pliciter in connection with the robbery “by means of violence then and 
there used by them against the person of the said T. M.,“ but the indict
ment concludes with the words: “and that at the time they so robbed 
the said T. M. as aforesaid they did wound the said T. M.“ R. v. 
Edmonstone, 13 Can. Cr. Cas. 125, 15 O.L.R. 325. Osler, J.A., said in 
that case: If the judge allows the indictment to go generally to the 
jury it is not competent for him to withdraw from their consideration 
a verdict for any lesser included offence. R. v. Bcherf, 18 B.C.R. 407, 
13 Can. Cr. Cas. 382.

Sec. 951 has been relied upon to sup|>ort a conviction on summary 
trial for assault occasioning actual bodily harm on a charge of occasion
ing grievous bodily harm by an assault. R. v. Adonchuk [1919] 1 W.W.R. 
987 (Alta.); compare R. v. Sharpe, 20 Man. R. 555, 18 VV.L.R. 55, 18 
Can. Cr. Cas. 132; R. v. Prokopate, 6 W.W.R. 405, 7 Bask. L.R. 95; 
R. v. Law, 9 W.W.R. 1075 (Alta.).

Where a crime of leas degree than that charged in the indictment 
and for which lesser crime a verdict might lie given under Code sec. 
951, is presented on the evidence, the jury must lie instructed regard
ing such lesser crime as well as the greater crime stated in the indict
ment. R. v. Daley, 16 Can. Cr. Cas. 168, 39 N.B.R. 411.

It is within the province of the jury to lielieve, if it sees fit to do so, 
a part only of a witness' testimony and to disbelieve the remainder of 
the same witness' testimony, ami it may therefore credit the testimony 
in respect of a greater offence only in so far ns it shows a lesser offence. 
It. v. Hamilton, 4 Can. Cr. Cas. 251 (Ont ); R. v. McCarthy, 41 O.L.R. 
153, 29 Can. Cr. Cas. 448, 13 O.W.N. 210.
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Where, on a trial for murder, the evidence was that the deceased 
had been killed by a gunshot wound inflicted through the discharge of 
a gun in the hands of the accused, and the defence was that the gun 
hail lieen discharged accidentally, and no case of culpable homicide of 
less degree than murder was presented on the evidence, there could 
be no objection to a charge by the trial judge to the jury that the 
offence could not lie reduced by them from murder to manslaughter 
but that their verdict should lie either for acquittal or one of guilty of 
murder, Giltiert v. The King, 38 8.C.R. 284, 12 Can. Cr. Cas. 127. To 
same effect, see R. v. Barrett, (19(18) 14 Can. Cr. Cas. 464 (8ask.). 
It does not follow that liecausc a lesser offence is included in the greater 
offence charged, that the judge must direct them on such lesser offence; 
he should do so where t'ie interests of justice are not met without such 
direction. R. v. Parrott (1913) 8 Cr. App. R. 186, 193.

At common law a defendant might lie convicted of a less aggra
vated felony or misdemeanour on an indictment charging a felony or 
misdemeanour of greater aggravation, provided that the indictment con
tained words apt to include both offences. R. v. O'Brien, 27 Times I,.It. 
204; Archlxild Cr. Pldg., 24th ed., 228.

On Indict ment for murder, com lit Ion may be of concealment of 
birth.

952. If any person tried for the murder of any child is 
acquitted thereof, the jury by whose verdict such person is 
acquitted may find, in case it so appears in evidence, that the 
child had recently lieen born*, and that such person did, by some 
secret disposition of such child or of the dead body of such child, 
endeavour to conceal the birth thereof, and thereupon the court 
may pass such sentence as it might have passed if such person 
Imd Ihm-ii convicted upon an indictment for the concealment 
of birth.

Origin}—See. 714, Code of 1892; R.8.C. 1886, eh. 174, sec. 188; 
24-25 Viet., Imp., eh. 100, see. 60.

Concealment of birth]—See sec*. 272.

Charge for cattle stealing.—Conviction for fraudulently dealing 
with cattle.

955. When an offence under see. 309 is charged ami not 
proved, hut the evidence establishes an offence under nett. 392, 
I he accused may lie convicted of such latter offence ami pu ni shed 
accordingly.

Origin}—8ec. 714a, Code of 1892; 1 Edw. VII, Can., eh. 42, sec. 2.
Cattle stealing}—See see. 369.
Fraudulently taking cattle or defacing brands}—8ee see. 392.
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Trial «I joint receivers.

954. If, upon tlie trial of two or more persons indicted for 
jointly receiving any property, it is proved that one or more of 
such |iersons separately received any part or parts of such pro- 
jierty, the jury may convict, upon such indictment, such of the 
said persons as are proved to have received any part or parts 
of such property.

Origin]— Sec. 715, Code of 1892; R.8.C. 1886, ch. 174, sec. 200. 
Keceiving stolen propertyJ—Sec secs. 290-403, 849, 954, 993, 994.

Trial for coinage offence».—(Jeneral resemblance sufficient.

955. Upon the trial of any person accused of any offence 
respecting the currency or coin, or against the provisions of 
Part IX relating to coin, no difference in the date or year, or 
in any legend marked upon the lawful coin described in the 
indictment, and the date or year or legend marked 11)1011 the false 
coin counterfeited to resemble or pass for such lawful coin, or 
upon any die, plate, press, tool or instrument used, constructed, 
devised, udnptcd or designed for the purpose of counterfeiting 
or imitating any such lawful coin, shall lie considered a just 
or luw;.il cause or reason for acquitting any such person of such 
offence; and it shall, in any case, be sufficient to prove such 
general resemblance to the lawful coin as will show an intention 
that the counterfeit should pass for it.

Origin]—Sec. 718, Code of 1892; B.S.C. 1886, ch. 174, sec. 205.
Offence respecting the currency]—See the Currency Act, 910 Edw. 

VII, Can., ch. 14, and the Dominion Notes Act, B.S.C. 1906, ch. 27, 
1908, Can., ch. 23, 1914 Can. (2nd session) 4, 1915 Can., ch. 4.

Ordering false or counterfeit coin to be destroyed]—See sec. 957, 
and the Currency Act, Can., 1910, ch. 14.

Evidence of coin bring false or counterfeit]—See also sec. 980.
Offences relating to copper coins]—See secs. 2 (8), 546, 554-557, 559, 

561-569, 62Î-626, 955, 980-981, 1041.
Bank note and coinage offences generally]—See secs. 2 ( 8), 468, 546- 

910-913, 934, 947, 956, 1045.'

Forgery of government notes]—See secs. 335 (h), 335 (i), 466-468 
«71.
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Verdict In rases of libel.—Jury may find special verdict. Arresf of 
Judgment.

956 On the trial of any indictment or information for the 
making or publishing of any defamatory libel, on the plea of 
not guilty pleaded, the jury sworn to try the issue may give a 
general verdict of guilty or not guilty upon the whole matter 
put in issue upon such indictment or information, and shall not 
lie required or directed, by the court or judge before whom such 
indictment or information is tried, to find the defendant guilty 
merely on the proof of publication by such defendant of the 
paper charged to lie a defamatory libel, and of the sense asvrilied 
to the same in such indictment or information ; but the court 
or judge before whom such trial is had shall, according to the 
discretion of such court or judge, give the opinion and direction 
of such court or judge to the jury on the matter in issue as in 
other criminal cases; and the jury may, on such issue, find a 
special verdict if they think fit so to do.

2. The defendant, if found guilty, may move in arrest of 
judgment on such ground and in such manner as heretofore.

Origin]—Sec. 719, Code of 1892; R.S.C. 1886, eh. 174, sec. 152; 7-8 
Edw. VII, Can., ch. 18, sec. 12; 32 Geo. Ill, Imp., ch. 60.

" May give a general verdict ”]—It is for the jury to say whether 
under the facts proved there is libel and whether the defendant pub
lished it. R. v. Dougall (1874) 18 L.C. Jur. 85.

“ May find a special verdict ”]—This is in accordance with the com
mon law- under which a jury in any criminal ease had the right to find 
a special verdict. R. v. Staines, L.B. 15 Times L.R. 25, 52 J.I\ 358, 
60 L.T. 261 ; R. v. Dudley, 54 L.J.M.C. 32, 14 Q.B.D. 273.

Defamatory libel generally]—Sec secs. 317-334, 861, 871, 888, 905, 
910-913, 934, 947, 956, 1045.

Arrest of judgment]—See sec. 1007.

Ordering counterfeit coin to he destroyed.

957. If any false or counterfeit coin is produced on any 
trial for an offence against the provisions of Part IX relating 
to coin, the court shall order the same to be cut to pieces in 
open court, or in the presence of a justice, and then to be de
livered to or for the lawful owner thereof, if such owner claims 
the same.
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Origin]—Sec. 721, Code of 1892; R.S.C. 1886, ch. 174, sec. 209.
Proving coin to be counterfeit]—See secs. 955, 980.
Justification of person to whom ttndercd in cutting a counterfeit 

or diminished coin]—See the Currency Act, 1910, Can., ch. 14.

View.—Control of Jury.
958. On the trial of any person for an offence against this 

Act, the court may, if it appears expedient for the ends of justice, 
at any time after the jurors have been sworn to try the case and 
liefore they give their verdict, direct that the jury shall have a 
view of any place1, thing or person, and shall give directions as 
to the manner in which, and the |arson by whom, the place, 
thing or person shall la- shown to such jurors, and may for that 
purpose adjourn the trial, and the costs occasioned thereby shall 
he in the discretion of the court.

2. When such view is ordered, the court shall give such 
directions as seem requisite for the pur|a>so of preventing undue 
communication with such jurors: Provided that no breach of 
any such directions shall affect the validity of the proceedings.

Origin]—Sec. 722, Code of 1892; R.8.C. 1886, ch. 174, sec. 171; 
15-16 Viet., Imp., ch. 76, sec. 114.

View bp jurg]—It is in the discretion of the court to allow a view 
or not ; and in an Knglish case it was held that there was no irregularity 
in allowing the jury to have a view of the premier's where the offence 
was alleged to have been committed, even after the judge had summed 
up the ease. Reg. v. Martin, L it. 1 C.C.R. .'178, 12 Cox C.C. 294, 41 
L.J.M.C. 11.1. The defendant's counsel must have the opportunity of 
attending. R. v. Petrie (1890) 20 Ont. R. .117, .124. See. 958 applies 
only to views by a jury, and it is questionable whether a county judge's 
éliminai court trying a case without a jury can take a view except by 
consent. R. v. Petrie, supra ; R. v. Redman, 1 Kenyon, 581 ; R. v. 
Whalley, 2 Cox 281, 2 C. & K. 976. A magistrate holding a summary 
trial under Part XVI for an indictable offence has no power to take 
a view, at least without the consent of Isith the prosecutor and the 
accused. R. v. Crawford. (1912) I W.W.K. 781, 21 Can, Cr. Cas. 711, 
18 R.C.R. 20. A justice hearing a summary conviction matter is prob
ably under the same disability. Re Sing Kce, 8 R.C.R. 20, 5 Can. Cr. 
Cas. 86.

Jury considering verdict.

959. If the jury retire to consider their verdict they shall 
be kept limier the charge of an officer of the court in some private
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place, and no person other than the officer of the court who has 
charge of them shall be permitted to s|*>ak or to communicate 
in any way with any of the jury without the leave of the court.

2. Disobedience to the directions of this section shall not affect 
the validity of the proceedings.

3. If such disobedience is discovered before the verdict of 
the jury is returned the court, if it is of opinion that such dis- 
obedience might lead to a miscarriage of justice, may discharge 
the jury and direct a new jury to be sworn or empanelled during 
the sitting of the court, or post|K>ne the trial on such terms as 
justice may require.

Origin]—See. 727, Code of 1892.
Non-communication with jury while deliberating]—In R. v. Ket- 

teridge, [1916] 1 K.B. 467, 84 L.J.K.B. 352, 11 Cr. App. R. 54, a juror 
had separated himself from his colleagues ami left the building where 
the trial was being held, ami had to be found and brought back lief ore 
the jury could find a verdict. It was held that the whole proceedings 
should lie liegun afresh with a new jury. R. v. Ketteridge, supra, ex
plained in R. v. Twiss (1919) 88 L.J.K.B. 20. Under sub-sec. (3) of 
sec. 959, such a course is necessary only if the court is of opinion that 
disoliedience of the statutory d,icction might lead to “ a miscarriage 
of justice.”

No communication whatever may lie made to a jury delilierating on 
its verdict except on the request or by the permission of the judge; 
and where the clerk of assize on being sent to find if the jury had 
agreed, was asked questions relating to the case by the jurymen, ami 
dismissed it with them, the conviction was quashed, where the appellate 
court was unable to find that, but for the discussion and advice given 
by the clerk of assize, the jury would have come to an unanimous con
clusion. R. v. Willmont, (1914) 10 Cr. App. R. 173; and see Qobv v. 
Wetherill [1915] 2 K.B. 674; R. v. Barnes, (1907) 42 N.8.R. 55.

The illegal presence of a stranger in the jury room for a consider
able time during the jury's delilierations may lie a ground for setting 
aside the verdict and ordering a new trial if prejudice is likely to have 
resulted therefrom. Goby v. Wetherill [19151 2 K.B. 674; 84 LJ.K.B. 
1455; 31 Times L.R. 402, cited in Veronneau v. The King, 54 8.C.R. 7; 
and see Code sec. 1019. But a note sent by the jury to the judge may 
lie answered without infringing the rule, if the answer is not in the 
nature of instructions. R. v. Batterman (1915) 34 O.L.R. 225, 24 
Can. Cr. Cas. 351.

Where the judge on request of the jury for further instructions went 
to the jury-room with the prisoner and the sheriff and gave further 
instructions in the absence of the Crown counsel, the verdict was upheld.
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Greer v. The Queen (1892) 2 B.C.R. 112. It is not expedient for the 
judge to communicate with the jury except in open court. Greer v. The 
Queen, supra.

As to communication with a jury when permitted to separate, see 
sec. 945.

Reasonable doubt]—As said by Coleridge, J., in R. v. Flood (1914) 
10 Cr. App. R. 227: “A jury must be sure beyond reasonable doubt, 
and they ought to be unanimous and clear in their belief in the 

'identity of the man charged, before convicting. A compromise verdict 
is a very undesirable thing in any circumstances. In a criminal ease 
involving the liberty of the subject, it is not only undesirable, it is 
wrong.”

An accused person is presumed to be innocent until he is proven 
guilty beyond a reasonable doubt, and the presumption of innocence, 
therefore, cannot lie shifted at the point where the evidence merely tends 
or inclines in the direction of guilt. R. v. Schurman, 7 W.W.R. 680. 
2.1 Can. Cr Om. MS. In Reg. v. White. 4 F & F. MS, at 184. Martin, 
B., is reported to have instructed the jury: “that, in order to enable 
them to return a verdict against the prisoner, they must be satisfied, 
beyond any reasonable doubt, of his guilt ; and this as a conviction 
created in their minds, not merely as a matter of probability ; and if it 
was only an impression of probability, their duty was to acquit.”

This case, though decided in 1865, has always been regarded as 
laying down the rule correctly. R. v. Schurman, 23 Can. Cr Cas. 165. 
It DXJI SOt, M VU M, : W.WJI Hi, : hi LA SM$ R v. 
Krafehenko, 6 W.W.R. 836, 24 Man. R. 652, 22 Can. Cr. Cas. 277.

Taylor on Evidence, 10th ed., lays down the rule as follows (p. 
113) :—“ One of the most important of disputable legal presumptions 
is that of innocence. This, in legal phraseology, ‘ gives the benefit of 
a doubt to the accused,’ and is so cogent, that it cannot be repelled 
by any evidence short of what is sufficient to establish the fact of 
criminality with moral certainty. In civil disputes, when no violation 
of the law is in question, and no legal presumption operates in favour 
of either party, the preponderance of probability, due regard being had 
to the burden of proof, may constitute sufficient ground for a verdict. 
To affix on any person the stigma of crime requires, however, a higher 
degree of assurance ; and juries will not bo justified in taking such a 
step, except on evidence which excludes from their minds all reasonable 
doubt.”

Mathers, C.J., in the case of R. v. Krafehenko, (1914) 6 W.W.R. 
836, 22 Can. Cr. Cas. 277, at 296, 24 Man. R. 652, said:—“I have told 
you that you should not convict if you have a reasonable doubt of the 
prisoner's guilt. By the term reasonable doubt I do not mean a pos
sible doubt, but an actual and substantial doubt. A juror may not 
create materials of doubt by resorting to trivial "suppositions and 
remote conjectures as to a possible state of facts different from that
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established by the evidence. If, after a fair and impartial considera
tion of all the evidence in the ease both for the Crown and for the 
defence, you have an abiding conviction of the guilt of the defendant 
and are fully satisfied to a moral certainty of the truth of the charge 
made against him, then you are satisfied beyond reasonable doubt; 
but if the evidence has left you in that condition of mind that you 
cannot say you feel an abiding conviction to a moral certainty of the 
truth of the charge, then you have a reasonable doubt." Bee also 
ex parte Feinberg, 4 Can. Cr. Cas. 270 (Que.) ; R. v. Riendeau, 3 Can. 
Cr. Cas. 293, 14 Que. K.B. 87; R. v. Fouquet, 14 Que. K.B. 97, 10 Can. 
Cr. Cas. 265.

It is not necessary that each fact essential to a crime should be 
proven by direct evidence; it is sufficient if such fact can properly be 
inferred to exist from all the circumstances of the case. R. v. Davidson,
Win s w.wjl les, m, Il üh ljl <<. isom.<■, Gee. Mil i
James, 9 W.W.R. 235, 32 W.L.R. 528, 9 Alta. L.R. 66; 25 Can. Cr. 
Cas. 23.

A jury cannot properly find an accused person guilty unless the 
evidence is such as to establish his guilt with moral certainty or beyond 
a reasonable doubt or such as to exclude any other reasonable hypothesis 
Mm that of ins gattt ■ « o'N.ii. (ltti) t W.WJL 1811, ISIS, 15 
Can. Cr. Cas. 323, 9 Alta. L.R. 365, per Beck, J.j R. v. Btyee, 2Q 
N.L.L.R. 744; R. v. Schema (1914) 11 Cr. App. R. 45, 84 L.J.K.B. 396; 
R. v. Badash, (1918) 87 L.J.K.B. 732.

Polling the jury]—The judge may send the jury back for further 
deliberation when, upon being polled, one of them said, “ not guilty,” 
dissenting from the verdict of “ guilty," as announced by the foreman. 
R. v. Burdell, 10 Can. Cr. Cas. 365, 11 O.L.R. 440, 7 O.W^R. 164. When 
the jury is polled any juror may dissent from the verdict as announced, 
and where one or more of the jurors dissent therefrom there can be no 
valid verdict. R. v. Burdell, supra.

The rule is that until their verdict has been recorded, or they have 
been discharged as unable to agree, their connection with the case has 
not come to an end. R. v. Burdell, supra.

If no request was made to poll the jury and the verdict was duly 
assented to and recorded, the court will not receive the affidavit of a juror 
to impeach the same on the ground that he in fact dissented, but hail 
assumed that ten carried the verdict as in civil cases in the same juris
diction and therefore raised no protest. R. v. Mullen, 5 O.L.R. 373, 
6 Can. Cr. Cas. 363.

Reconsidering the verdict before verdict recorded]—A judge is not 
bound (unless the jury insist on having it recorded) to receive the first 
verdict which the jury give provided there is any ambiguity, but may 
direct them to reconsider it; and the verdict which the jury ultimately 
return is the verdict, to be recorded. R. v. Crisp, (1912) 7 Cr. App. R.
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173, qualifying the* statement of the law given in Archbold's Crim. 
Pleading, 24th ed., 234; R. v. Burdell, 11 O.L.R. 440, 10 Can. Cr. Cas. 
365; R. v. Mcnny, (1862) 9 Cox C.C. 231, 32 L.J.M.C. 24; R. v. Yeadon, 
(1861) 9 Cox C.C. 91, 31 L.J.M.C. 70, L. k C. 81. But where the 
verdict is free from ambiguity it should be accepted. R. v. Gray, 
(1891) 17 Cox C.C. 299; R. v. Waayl Kapij, (1905) 15 Man. R. 110, 
1 W.L.R. 130. Where the verdict on a charge of an attempt to commit 
suicide was “ guilty, but of unconscious mind," Channcll, J., thought 
that the jury intended to acquit and " the jury might possibly have 
insisted on its being taken as a verdict of not guilty." R. v. 
Criep (1912) 7 Cr. App. R. 173. It is said that a jury may
correct their verdict, or that any of them may withhold assent and 
express dissent therefrom at any time before it is finally entered and 
confirmed. R. v. Ford, (1853) 3 U.C.C.P. 217 (Ont.) ; R. v. Rice (1902) 
5 Can. Cr. Cas. 509 (Ont.) ; and the judge presiding over a criminal court 
cannot be too cautious in being assured that, when a result so serious 
to the party accused as a verdict of guilty is arrived at, all the jury 
understand the effect and concur in the decision : and if at any moment, 
before the recording anything occurs to excite the judge's suspicion on 
this subject, he should carefully assure himself that there is no mis
apprehension in the matter. R. v. Ford, (1853) 3 U.C.C.P. 209, 217.

Where part of the verdict on a forgery charge was not clear as it 
found the accused guilty of participating in the forgery and its pro
ceeds, but not of forging or uttering, the trial judge prosily directed 
the jury to reconsider their verdict, and a general verdict of guilty 
thereupon returned on all counts was upheld. R. v. Hutchinson, (1911) 
7 Cr. App. R. 19.

Upon the trial of an indictment for wounding with intent to disable, 
a verdict of " guilty without malicious intent " is equivalent to a verdict 
of acquittal, although the jury were instructed that if intent to disable 
were negatived they might still convict of the simple offence of wound
ing. Such verdict is to be construed as a finding that the act of the 
accused which resulted in wounding the complainant was done without 
malice. Slaughenwhite v. The King, 35 8.C.R. 607, 9 Can. Cr. Cas. 173.

Verdict on various counts for same act]—When the same act is dif
ferently charged in various counts, the court may construe a verdict of 
guilty upon all as if it was limited to the least offence alleged. R. v. 
Johnston, 9 Cr. App. R. 262; Kelly v. The King [1917] 1 W.W.R. 463, 
54 8.C.R. 220, 27 Can. Cr. Cas. 282; R. v. Norman, [1915] 1 K.B. 341; 
R. v. Lockett [1914] 2 K.B. 720.

Prisoner acquitted on one indictment but held on further charge]—

When a prisoner has Iteen acquitted the judge has no right to deal 
with his previous convictions by announcing them to the jury he is 
discharging, particularly where there* is another charge to be tried, 
it x Sm 11 h , Ms. |) s: i..i k I-, |fi
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IHkcretlon I» discharge a Jury «a disagreement.
960 If the court in satisfied tliat the jury are unahle to 

agree ii|M>n their verdict, and that further detention would he 
useless, it may in its discretion discharge them and direct a new 
jury to la- empanelled during the sittings of the court, or may 
poatpone the trial on such terms as justice may require.

2. It shall not lie lawful for any court to review the exercise 
of this discretion.

Orijnal—Sec. 728, Code of 1892.
Discharge of jury before verdict]—The discharge of the .jury liefore 

they have given their verdict operates as if there had teen no trial 
ut nil. R v. Mariana, [16181 l K.B. 898, 6 Or. App. R. i.îu, ui-. 
It lias tieen douhted whether it is essential that the accused shall lx* 
present when the jury is discharged. R. v. Richardson, supra.

" Direct a new jury to be impanelled ”1—A new jury is to lie im
panelled for the trial of the charge, hut it is not necessary that a second 
venire should issue. B. v. Oaffln, 8 Can. Or. Cas. 194 (N.S.). On a 
second11 rial at the same sittings on a disagreement of the first jury, 
it is unnecessary to again read the indictment to the accused or to ask 
him again to plead to it. B. v. Oaffln, supra.

Verdict, etc., validated.
061. The taking of the verdict of the jury or other proceed

ing of the court shall not lie invalid bv reason of its hapjiening 
on Sunday or on any other holiday.

Ortpin]—63-64 Viet., Can., eh. 46, sec. 3; sec. 729, Code of 1892.
Execution of warrants on Sunday or statutory holiday]—Code sec.

661

Stay by Attorney Ornerai after Indictment.
062. The Attorney General may, at any time after an indict

ment has lievn found against any person for any offence and 
Ix'fore judgment is given thereon, direct the officer of the court 
to make on the record an entry that the proceedings arc stayed 
Iiv his direction, and on such entry 1 icing made all such prix-ced- 
ings shall lx1 stayed accordingly.

2. The Attorney General may delegate such power in any 
particular inurt to any counsel nominated liv him.

Ori,#71 a 1—Sec. 732, Code of 1892.
* After an indictment has been found "]—In Allierta anil Saskatch

ewan where there is no grand jury system, the formal charge brought
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under sec. 873a is to be considered an indictment. Code sec. 2, sub- 
sec. (16). But until the formal charge is laid, there is no indictment 
against which to enter a stay under sec. 962. R. v. Weiss (1915) 7 
W.W.R. 1160, 23 Can. Cr. Cas. 460 (Bask ).

Recording a stay of proceedings]—This section provides a procedure 
which is substantially the same as that formerly known as nolle prosequi. 
It may lie taken in lieu of an application by the Crown to discharge the 
recognisances of the prosecutor and witnesses. R. v. Treakley (1852), 
6 Cox C.C. 75.

The Attorney-General may stay the proceedings ex parte and with
out calling on the prosecutor to show cause why he should not do so. 
R. v. Allen (1862), 1 B. & 8. 850. A stay is proper where any improper 
and vexatious attempts are made to oppress the defendant, as by re
peatedly preferring defective indictments for the same supposed offence ; 
1 W. Bl. 545; or if it be clear that an indictment is not sustainable 
against the defendant. 1 Chitty Cr. Law, 479. It was also commonly 
granted in cases of misdemeanour where a civil action was depending 
for the same cause. R. v. Fielding (1759), 2 Burr. 719; Jones v. Clay 
(1798), 1 B. & P. 191. The party accused will remain liable to he 
again indicted upon the charge. Archbold Cr. PI. (1900), 127; R. v. 
Spence (1919) 16 O.W.N. 9.

A nolle prosequi may lie entered by the Crown in a libel prosecution 
instituted by a private prosecutor. R. v. Blackley, 13 Que. K.B. 472, 8 
Owl Or. 0* M

Nolle prosequi in Ontario]—Sec. 904, dealing specially with delays 
in prosecutions instituted by the Attorney-General of Ontario gives a 
right in that province to the defendant to bring on the trial “ unless a 
nolle prosequi is entered to such prosecution.”

Where pro Ions oiYenee charged. Arraignment on subsequent 
offence. Trial ns to prêtions mïence.

963. U|mhi any indictment for committing any offence after 
a previous conviction or convictions, the offender shall, in the 
first instance, lie arraigned upon so much only of the indictment 
as charges the subsequent offence, and if he pleads not guilty, 
or if the court orders a plea of not guilty to be entered on his 
lndialf, the jury shall Ik* charged, in the first instance, to inquire 
concerning such subsequent offence oidy; and if the jury finds 
him guilty, or if, on arraignment he pleads guilty, he shall then, 
and not before, Ik* asked whether he was so previously convicted 
as alleged in the indictment.

2. If he answers that he was so previously convicted, the court 
may proceed to sentence him accordingly, hut if he denies that 
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he was so previously convicted, or stands mute of malu-c, or will 
not answer directly to such question, the jury shall then be 
charged to inquire concerning such previous conviction or con
victions, and in such case it shall not be necessary to swear the 
jury again, but the oath already taken by them shall, for all 
purposes, be deemed to extend to such last mentioned inquiry.

Origin]—Sec. 676, Code of 1892; Larceny Act, 1861, Imp., 24 25 
Viet., ch. 96, see. 116; Prevention of Crimes Act, 1871, Imp., 34-35 
Viet., ch. 112, sec. 9.

Provision as to character evidence where previous conviction 
charged]—Code sec. 964.

Subsequent offence to be first determined]—Secs. 851 and 963 of the 
Code provide for the form of indictment and procedure in the case of 
a person charged with an offence for which a greater punishment may 
be inflicted by reason of such previous conviction. The indictment 
must state that the offender was at a certain time and place convicted 
of an indictable offence or offences (sec. 851). Under sec. 963 the 
defendant shall tie arraigned in the first instance upon so much only 
of the indictment as relates to the subsequent offence, and if he pleads 
not guilty the trial proceeds upon the subsequent offence, and, if con
victed, the defendant then is asked if he was previously convicted, and 
if he does not admit it the jury shall then lie charged to inquire as 
to such previous conviction. Archbold, Criminal Pleading, 24th ed., 
564, KlfWi, KM ; B x. \Urn, BhI. ami H.x 512 : It x Willis, LB. 1 
C.C. 363; B. v. Thomas, L.B. 2 C.C.B. 141; B. v. Martin, 1 C.C.B. 214.

When a prisoner is convicted, on a summary trial before a police 
magistrate, of theft, he cannot be sentenced to the added penalty under 
sub-sec. 2 of sec. 386 of the Code, for theft after a previous conviction, 
although he had been previously convicted of theft, unless such previous 
conviction was charged in the information by analogy to sec. 851 and 
proved in accordance with sec. 963, and, where in such a case a greater 
punishment was inflicted than could be imposed without regard to sec. 
386 (2), the Court of Appeal, upon an application under sub-sec. 2 of 
sec. 1016 of the Code, will set aside the sentence and pass what it 
considers a proper sentence. R. v. Edwards, 17 Man. R. 288, 13 Can. 
Cr. Cas. 202.

Sections 851 and 963 of the Criminal Code as to the procedure in 
case of a charge for a second or subsequent offence involving an in
creased penalty, apply only to indictable offences. R. v. Cruikshanks 
(1914), 6 W.W.R. 524, 23 Can. Cr. Cas. 23, 7 Alta. L.B. 92, 27 W.L.R.
759.

Part XV of the Criminal Code (summary convictions) contains no 
provision requiring the magistrate on the trial of a charge for a second 

1277



[«*•] VimmInal Con (Part XIX)
offence involving a greater punishment than for a first, to proceed first 
as to the later offence charged, and not to ask the defendant whether 
he had been previously convicted for the like offence until after comic
tion for the alleged second offence. R. v. Cruikshanks, supra.

Cross examination of accused as to prior convictions if he gives 
testimony]—It was held in R. v. D'A oust (1902), 3 O.L.R. 653, 5 Can. 
Cr. Cas. 407, that an accused person examined as a witness on his own 
behalf may be cross-examined as to whether he has been previously 
convicted of an indictable offence, whether or not the charge upon 
which he is lieing tried sets out the fact of a previous conviction, and 
although no evidence of good character has been adduced for the de
fence; it 1 icing held that the question is relevant to the issue as 
affecting the credibility of the accused as a witness.

The right, and if such it can be called, the privilege of the accused 
now is to tender himself as a witness. When he does so he puts him
self forward as a credible person, and except in so far as he may lie 
shielded by some statutory protection, he is in the same situation as 
any other witness ns regards liability to and extent of cross-examina
tion. R. v. D’Aoust, supra.

Correcting improper reference to a previous conviction]—Lord Alver- 
stone, C.J., in delivering the judgment of the court consisting of five 
judges, in R. v. Bridgewater [1905] 1 K.B. 131, said : “It must not 
lie thought that liecause counsel for a prisoner allows a question as to a 
previous conviction to be put without objection he can afterwards set 
aside the conviction on the ground of the inadmissibility of such a 
question. He cannot stand aside and allow an improper question to be 
put and afterwards rely upon that question as a ground for quashing 
the conviction. In this case and under the circumstances, if the learned 
recorder had told the jury that they were to disregard the prisoner’s 
answer as to his having been previously convicted, this court would 
not, I think, have been inclined to interfere.’’

The latter dictum was expressly concurred in in Rex v. Hudson, 
[1912] 2 K.B. 464, 7 Cr. App. R. 256, by Lord A1 verst one and four 
other judges.

But it may not be sufficient always for the judge to correct an 
improper admission of evidence by his direction to the jury. In Rex v 
Rose (1898), 18 Cox 717, in which an involuntary confession had been 
received which did go to the jury, the conviction was set aside. Lord 
Russell, C.J., in delivering the judgment of the court at 718, said :— 
“A question of some delicacy then arises as to the course which the 
magistrates ought to have adopted. It is clear that the evidence ought 
not to be admitted, but ought the court to tell the jury to disregard it, 
or ought the court to discharge the jury and try the ease again f”

The question is only raised, but not answered, in Rex v. Rose, supra. 
The safe course is adopted by some judges of offering to discharge the
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jury, which offer frequently result» in the prisoner's counsel waiving 
that right and accepting in lieu a proper direction to the jury on the 
point. But as is pointed out by Harvey, C.J., in his opinion in 
R. v. Hurd, (1913) 4 W.W.R. 185, 21 Can. Or. Cas. 98 at 104, there are 
cases when such a course would not fully protect the prisoner (e.g., where 
an involuntary confession of guilt has been received) for a jury of lay
men might find difficulty in fully accepting the refinements which have 
resulted in the exclusion of confessions under some circumstances and 
might find it hard to persuade themselves that a man who had con 
fessed his guilt under conditions which it would appear to them would 
justify them in thinking he was telling the truth, was in fact not 
guilty.

Added punishment on second or subsequent offence1—As to coinage 
offences, see sec. 568; as to theft after previous conviction, sec. 386 
(2) ; as to offences against property rights generally, under Part VII, 
see sec. 465 ; and in cases where not otherwise provided for, see sec. 
1053.

Offences after previous conviction]—See secs. 370, 375-377, 386 (2), 
465, 530, 533 535, 568, 851, 963, 982, 1053, 1081.

Where previous offence charged. Evidence of character.

964. If upon the trial of any person for any such subsequent 
offence, such person gives evidence of his good character, the 
prosecutor may, in answer thereto, give evidence of the con
viction of such jKTson for the previous offence or offences, before 
such verdict of guilty is returned, and the jury shall inquire 
concerning such previous conviction or convictions at the same 
time that they inquire concerning such subsequent offence.

Origin]—Sec. 676, Code of 1892.

Subsequent offence]—The words “ any such subsequent offence " 
refers to the next previous sec. 963 which relates to an indictment “ for 
committing any offence after a previous conviction.” Compare sec. 1053, 
as to punishment of indictable offences, “ committed after a previous 
conviction.”

Evidence of character]—Evidence of character can only be as to 
general reputation. R. v. Rowton (1865), 10 Cox C.C. 25; R. v. 
Triganzie (1888), 15 Ont. R. 294; R. v. Long, 11 Que. K B. 328.

Where evidence is adduced on behalf of the accused as to his general 
good character, the witnesses may be cross-examined by the prosecution 
as to the grounds of their belief and as to the particular facts on the
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question of character of which they have knowledge. R. v. Barsalou 
(No. 2) (1901), 4 Can. Cr. Cas. 347 (Que.) ; B. v. D’Aoust (1902) 3 
O.L.B. 653, 1 O.W.B. 344, 5 Can. Cr. Cas. 407.

Practice as to jury trials continued except as altered.
965. Nothing in this Act shall alter, abridge or affect any 

power or authority which any court or judge has hitherto had. 
or any existing practice or form in regard to trials by jury, jury 
process, juries or jurors, except in cases where such power or 
authority, practice or form is expressly altered by or is incon
sistent with the provisions of this Act.

Oriffir]—Sec. 675, Code of 1892; R.8.C. 1886, ch. 174, sec. 170.
Administering oath to witness]—A witness who assents to the terms 

of the oa li administered to him with the customary formula calling 
upon the Deity is bound by his oath although all usual formalities were 
not observe 1 in its administration. Curry v. The King, 48 8.C.R. 532, 
It Cue. Or. to. IS1| ft. v. Oerry, 47 N.8.R. 176, 21 Can. Cr. Cas. 273,
13 E.L.R. 11; R. v. Shajoo Ram, (1914) 8 W.W.R. 613, 23 Can. Cr. Cas.

i \\ i. ft H
It is for the witness to declare what religious ceremony of taking 

the oath is binding on his conscience. If attention is not called to the 
matter until after h« has taken the oath in court in the customary form, 
he may still be asked whether he considers the oath he has taken to be 
binding on his conscience. If he answers in the affirmative, he should 
not be further asked whether any other mode of swearing would be 
more binding upon his et science than the one which has been used. 
B ' Lm 1 mk IMS t w WM W, IIS, It Om. Or. Oh. t:i. II
W.L.R. 669 (Alta.) ; The Queen’s case, 2 Br. & B. 284, 22 R.R. 662
Before he is sworn, the witness may be examined by the judge, not by 
the clerk of the court, as to the form of oath which is binding upon 
his conscience. R. v. Lee Tuck (1912) 2 W.W.R. 605, 614. If without 
such examination and without laying any foundation for practically 
forcing the witness to take an oath in a form at variance with his 
declared religion, the witness is sworn in a different mode although 
conformable with the mode of swearing pagan witnesses of his country 
of origin, such is an arbitrary deprivation of the right of the witness 
to swear in accordance with his declaration of religious belief and its 
result is that the witness has not been properly sworn and cannot lie 
convicted of perjury thereon. R. v. Lee Tuck (1912) 2 W.W.R. 605. 
614 (Alta.).

If however the judge taking the testimony finds it necessary to dis
cover certain facts in order to determine what form of oath is to be 
administered, his finding in regard to those facts will not be enquired 
into by the jury on the subsequent trial of the witness for perjury. 
R. v. Lee Tuck (1912) 2 W.W.R. 605, 606.
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Judicial discretion^— I» disposing of matters arising «I « trial » 
verv groat deal ie, of necessity, rnmmitted to tIlf* diarrotiott of the trial 
judge, and rourta of appeal are very loath to interfere with tho exercise 
of such discretion. B. v. Crippoa (1911) 1 K.lt. Hit, at p. 157, 80 
L.J.K.B. 290; R. v. Mulvihill, ( 11114 ) 5 W.W.B. 1229, 12.15, 19 B.C.R. 
197, 22 Can. Cr. Ça». 554.

Tho following oxaniploa of absolute diarrelion aro mentioned in R. v. 
Mulvihill (1914) 5 W.W.B. 1229, 12:48 (pot Martin, J.A.):—(!) The 
right of a juilgo to relax tho general rule of evidence and allow tho 
Crown to give further evidence after the eloae of the priaoner’a onae: 
R. v. Wong On (1904) 10 B.C.R. 555; alao In allow leading quealiona: 
Lauder v. Lewder (1855 ) 5 Ir. C.L. 29, at p. 28, approved in F.r parti 
Bottomley [1909] 2 K.lt. 14. at p. 21, 78 L..T.K.B. 547; and see alao
Ohlaen V. Terrero (1874) L.B. 10. Ch. 127, 44 L.J. Oh. 155; .... 1 of.
R. V. Crippen (1911) 1 K.lt. 149, 80 L.J.K.B. 290, on another point of 
evidence. (2) The determination of the hoatility of a witness (i.r., " in 
case the witness shall in the opinion of the judge prove adverse, 1 localise 
the judgi*'B diacretion must la* principally, if not wholly, guided liy the 
witness1 hehavloer and language in the witness laix*1): Rice v. Howard 
(1886) 111 Q.B.D. 681, 55 L..T.Q.B. 311. (3) The granting of a view
under sec. 958 of The Criminal Code. (4) The discharging of the jury 
after disagreement and postponing the trial 11 on such terms as justice 
may require 11 under sec. 960 Criminal Code, which discretion liv a-a. 2 
it is declared that 11 it shall not he lawful for any court to review," 
differing in this respect from the right on discharging the jury to 
postpone under the preceding s. 959, s-s. 3. (5) The discharging
of the jury without giving a verdict bceauee of the illness or drunken 
ness of one of them, or otherwise: R. v. Chnrlesworth (1861) I 11. 1 H 
46(1, 31 L.J.M.C. 25, at p. 47; R. v. Conway (1845) 7 LR.Ir. 149; 
R. V. Lewis (1909 ) 78 I..J.K.B. 722, 10(1 L.T. 976. (6) Tho keeping 
of the jury together under s. 945, s-s. 3. And (7) The admission of 
the unsworn evidence of children under 6. 1003 Cr. Code nnd s. 16 of 
The Canada Evidence Act, whereby the matter rests 11 in the opinion 
of the Court " or justices, etc., which is the same expression as was 
held to confer an absolute discretion in the second illustration, supra; 
(but sec contra R. v. Armstrong, (1907) 15 O.L.R. 47).

Jndqe's power to himself call witnesses]—A judge has power to call 
nnd examine a witness who has not been called by either of the parties 
and if he does so neither party can cross examine without the judge's 
leave. Such leave ought, however, to be granted if the evidence given 
is adverse to either party, but the cross-examination should lie confined 
to the answers given and a general cross examination should not be 
permitted. R. v. Hngel (1914) 6 W.W.B. 164, 24 Man. R. 19, 23 Can. 
Cr. Cas. 151, 154 ; 27 W.L.R. 271 ; Roscoe, Crim. Evid., 13th ed„ at p. 115

Oath to witness may he administered by the actin/i cirri-]—It is quite 
sufficient if the witness he sworn by an acting clerk of the conrt under
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the authority of the court. B. v. Wilson, (1913) 5 W.W.R. 620, 623 
(Bask.) ; B. v. Tew, 24 L..I .M I

Mistrial by misconduct of juror]—Whenever, and so soon as it 
appears, that any juror is actuated by improper motives, then it is 
certain that justice cannot be done by such a tainted tribunal and it 
ought to be purged of that taint. It is impossible that a judge of 
fact or law can do that justice which he is sworn to do between the 
parties if he declares his bias or prejudice against one of them. 
Justice is not satisfied by a rebuke to the offender but prompt action 
must be taken to remove him from an office that he has shown himself 
unfit to fill, and it is the duty of the court of its own motion, upon 
the discovery of such gross impropriety, to protect its litigants from 
the baneful results of such a scandal, by then and there discharging the 
jury and summoning another, just as would have to be done in the 
ense of a juror who was discovered to be insane or had received a bribe. 
The consequence would be a mistrial. (B.C.) Airey v. Empire Stevedor
ing Co. [1914] 20 B.C.R., 130; 6 W.W.R. 1465; 28 W.L.R. 956; Lucas v. 
Ministerial Union [1916] 23 B.C.R. 257, at p. 262; Howard v. B.C. 
Electric By. Co. [1918] 3 W.W.R. 409, 411.

Impanelling new jury]—The illness of a juror or the illness of the 
prisoner will constitute a sufficient ground for discharging the jury. 
Winsor v. R; L.R. 1 Q.B. 390. But if a juryman has merely fainted 
Ifoeause the court room is hot and close, it would lie proper to wait a 
short time for his recovery so as to proceed with the same jurors; but 
if a juror be taken so ill that there is no likelihood of his continuing 
to discharge his duties without danger to his life, the jury should be 
discharged. Ibid.

Where, during the course of a trial, it was discovered that one of the 
jurors had come from a house infected with smallpox, the jury were 
discharged and a new jury impanelled. R. v. Considinc, 8 Legal News, 
307 (Que.).

A jury sworn and charged may be discharged at the desire of the 
accused and with the assent of the prosecution. R. v. Charlcsworth, 
1 F. & F. 326.

Bail on delayed prosecution]—If a prisoner charged either with 
treason or with an offence which would formerly have been classified as 
felony, is not indicted at the first court of assize after his committal he 
is entitled in British Columbia to bail upon a writ of habeas corpus 
unless it appears to the court upon oath that the witnesses for the 
Crown could not be procured ; and if not brought to trial at the second 
assize, he shall be discharged from his imprisonment. R.S.B.C. 1911, 
Vol. IV, ch. 2, sec. 7 (31 Car. II); R. v. Dean (1913) 3 W.W.R. 781. 
21 Can. Cr. Cas. 310, 18 B.C.R. 18.
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Defence of Disunity.

Insanity of aeruscd al lime of offence.- Defence. Special finding.
—Retention In custody.

966. Whenever evidence in given u|x>n the trial of any per
son charged with an indictable offence, that such person was 
insane at the time of the commission of such offence, the jury, 
if they acquit such person, shall be required to find, specially, 
whether such person was insane at the time of the oommission 
of such offence, and to declare whether he is acquitted by it on 
account of such insanity.

2. If the jury finds that such person was insane at the time 
of committing such offence, the court before which such trial is 
had shall order such person to he kept in strict custody in such 
place and in such manner as to the court seems fit, until the 
pleasure of the lieutenant governor is known.

Origin]—Sec. 736, Code of 1892, R.S.C. 1886, eh. 174,-sec. 252; 14 
and 15 Viet. (1851), ch. 83; Lunatics Act (Eng.) 1800; Lunatics Act 
(Eng.) 3 and 4 Viet., ch. 54; Trial of Lunatics Act 1883, Imp., ch. 38, 
sec. 2.

Acquittal on account of iinanity]—A " special verdict ’’ under clauses 
somewhat similar to Code secs. 966-969 contained in the English Trial 
of Lunatics Act, 1883, that the accused did the act charged lmt was 
at the time insane so as not to tic responsible for his actions, was held 
to be a verdict of acquittal as regards the crime, and, in consequence, 
the accused could not appeal to the Court of Criminal Appeal against 
the On ding of insanity. Felstead v. The King [1914] A.C. 534, 10 Cr. 
App. R. 129, 83 L..T.K.R. 1132 (H.L.), affirming R. v. Felstead, 9 Cr. 
App. R. 228; R. v. Machardy, [1911] 2 K.B. 1144, 28 Times L.R. 2, 
6 Cr. App. R. 272. The decision in R. v. Ireland [1910] 1 K.B. 654. 
4 Cr. App. R. 74 was overruled by the Felstead case. The Criminal 
Appeal Act (Eng.) only gave a right of appeal to a " person convicted ’’ 
on indictment. If he was a lunatic at the time the act was committed, 
he is ” not a criminal and is not convicted of any offence.” Lord Read 
ing, L.C.J., in R. v. Felstead (1914) 10 Cr. App. R. 129, at 137 (ILL.), 
and see R. v. Oxford, 9 C. & P. 550; 1 Hale's Pleas of the Crown, 28. 
But as the Code gives a right of appeal to the prosecutor (sees. 1014, 
1015) as well as to the accused, a case may he reserved at the instance 
of the Crown upon the question of law whether there was any evidence 
of insanity to support the acquittal on that ground. R. v. Phinney, 
(No. 1), 36 N.6.R. 264; R. v. Phinney (No. 2), 36 N.8.R. 288. If there 
is any evidence of insanity to go to the jury, the weight of such 
evidence is entirely for them and cannot be reviewi d on appeal ; It. v.
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Phinney (No. 2), supra ; and an application under see. 1021 by leave 
of the trial court for a new trial on the ground that the verdict is 
against the weight of evidence is available only to the accused and not 
to the prosecution. R. v. Phinney (No. 2), supra.

It is not enough that the evidence shows that the accused was “to a 
certain extent off his mental balance, if it apjiears that notwithstanding 
his mental infirmity he knew the nature and quality of the act which 
he did.’* R. v. Jones, (1910) 6 Cr. App. R. 207; Code sec. 19 and 
notes to same; R. v. McLaren, (1913) 9 Cr. App. R. 107; R. v. Alexander. 
I Ct V M ■ 1 I

A plea of insanity need only be established by a preponderance of 
evidence ; it need not be made out beyond any reasonable doubt. R. v.
Aaéarn (1914) I W.WJL I4M, : 4Mb. LB i"-\ * w i. u TS.% t2
Can. Cr. Cas. 455.

The defence is not bound to give previous notice that medical evi
dence of the prisoner's mental condition will be called on his behalf. 
It. v. Smith, i ISIS) s Ok. iff * IS.

When it is clear from the cross-examination on liehalf of the prisoner 
that the defence.to a murder charge will he insanity, and it is ascer
tained that no witnesses will be called to prove it, it is the proper prac
tice for the judge, at the close of the case for the Crown, to allow 
medical evidence as to the prisoner's sanity to l>c called by the prosecu
tion. R. v. Abramovitch, (1912) 7 Cr. App. R. 145. The practice where 
insanity is suggested is stated thus by Channcll, J., in the last mentioned 
case; “In cases where there may possibly be a suggestion that the 
prisoner was insane, it is usual to consult a medical officer, and to get 
a report from him about the prisoner’s state of mind. If the report 
says that the prisoner is, or is probably, insane, it may l»e useful evi
dence, for the defence, and the practice is to hand a copy of the report 
to the defending counsel, so that he may use it if he chooses to do so. 
If the report is adverse, and says that there is no reason to suppose 
that, the prisoner is insane, it is of no use to the defence. It is not 
likely to be refused, if asked for, but there is no obligation to give it, 
and assuming it became necessary in the course of the trial to make it 
evidence, it is no objection to its admissibility that a copy of the report 
had not been given to the defence.”

Sub-scc. (2)—“ To be kept in strict custody ”]—The detention is 
upon an indeterminate sentence of imprisonment and on a commitment 
to an insane asylum the asylum is a “ prison ” so as to constitute it a 
crime to assist in an escape therefrom. R. v. Trapnell (1910) 17 Can. 
Cr. Cas. 346 (Ont.).

Insanity.—Incapacity to conduct defence.—Trial of Issue.
967. If at any time after the indictment is found, and before 

the verdict is given, it appears to the court that there is suffi
cient reason to doubt whether the accused is then, on account 
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of insanity, capable of conducting his defence, the court may 
direct that an issue shall be tried whether the accused is or is 
not then, on account of insanity, unfit to take his trial.

2. If such issue is directed before the accused is given in 
charge to a jury for trial on the indictment, such issue shall be 
tried by any twelve jurors.

3. If such issue is directed after the accused has lieen given 
in charge to a jury"for trial on the indictment, such jury shall 
lie sworn to try this issue in addition to that on which they are 
already sworn.

4. If the verdict on this issue is that the accused is not then 
unfit to take hi# trial, the arraignment or the trial shall proceed 
as if no such issue had been directed.

6. If the verdict is that he is unfit on account of insanity, 
the court shall order the accused to be kept in custody till the 
pleasure of the lieutenant governor of the province shall be 
known, and any [ilea pleaded shall be set aside and the jury 
shall be dischaiged.

li. No such proceeding shall prevent the accused being after
wards tried on such indictment.

Oriflin]—Sec. 737, Code of 1892; B.8.C. 1886, eh. 174, secs. 252, 255.
Insanity of prisoner n( lime of trialI—No person can lie rightly 

tried, sentenced or executed while insane. If there lie sufficient reason 
to doubt whether an accused person is unable, on aceount of insanity, to 
conduct his defence, the question whether hy reason of sueh insanity 
he is unfit to take his trial should first lie tried. R. v. Leys, 16 O.W.R. 
544. *

In the ease of a deaf mute who fails to plead, there may he a pre
liminary issue sent to the jury on which they will he sworn to find 
whether or no he Is mute hy the visitation of God. R. v. Governor of 
Stafford Prison [19691 2 K.R. 81. If they find that he Is, the jury 
may he again sworn to try the issue as to sanity. Ibid. If he is unable 
to communicate with or he communicated with hy others, he is properly 
found to lie insane within Code see. 967. R. v. Governor of Stafford 
Prison, supra. If the Crown moves for an inquiry as to prisoner'a 
sanity, and the case ia to he traversed to the next assise, the proper 
course is to leave the question of granting the inquiry under sec. 967 
to the judge taking the next assise. R. v. Watt, 15 B.C.R. 466.

Trial of mue as to savity'i—Where an issue has been ordered and 
on a witness lieing examined for the Crown It is ruled that no suffi 
eient foundation has lieen laid for receiving his opinion, the fart that
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he volunteered hi* opinion to a question properly propounded by the 
Crown prosecutor in a further unsuccessful effort to show that he was 
qualified to express an opinion, will not make it obligatory that the jury 
should be discharged and a new jury called. R. v. Qrobb, (1906) 17 
Man. R. 191, 13 Can. Cr. Cas. 92.

Formal proceedings]—See note to sec. 873.
Defence of insanity]—Code sec. 19.

Trying sanity although prosecution discontinued.

968. If any pereon charged with an indictable offence is 
brought before any court before which such person might be 
tried for such offence to be discharged for want of prosecution, 
and such jamon appears to be insane, the court shall order a 
jury to be empanelled to try the sanity of such person, and if 
the jury a<> empanelled finds him insane, the court shall order 
such i>erson to he kept in strict custody, in such place and in 
such manner as to the court seems fit, until the pleasure of the 
lieutenant governor is known.

Origin]—flee. 739, Code of 1892; R.8.C. 1886, eh. 174, sec. 256.

Custody of Insane persons.

969 in nil cases of insanity so found, the lieutenant gover
nor may make an order for the safe custody of the person so 
found to lie insane, in such place and in such manner as to him 
seems fit.

Origin]-Her. 740, Code of 1892; R.ft.C. J8R6, ch. 174, sec*. 253, 257.
Order of Lieutenant Governor as to persons found insane]—Where 

persons are confined in a criminal insane asylum upon an order of the 
Lieutenant-Governor of the Province, made under sec. 969 of the 
Criminal Code they are in custody as criminals; otherwise the enact 
ment would lie ultra vires; civil rights, and the establishment, mainten
ance, and management of asylums, are exclusively provincial matters 
Although in a sense acquitted by the juries by which they were tried, 
the acquittal was a part only of the verdicts; they were special verdicts 
under sec. 906 of the Criminal Code, the full import of which was that 
each had committed the crime with which he was charged, but was 
insane at the time, and on that ground only was acquitted. If they 
had been found not guilty of the commission of the crime, they would 
have tieen entitled to their discharge out of custody; the Criminal Code 
makes no provision for detention in such a case. R. v. Trapnell, 17 
Can. Cr. Cas 346. 349 (Ont.). Prisoners who are so insane as to be
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incapable of conducting their defencee, and aleo thoee who have become 
insane after sentence are likewise subject to the order of the Lieutenant- 
Governor of the Province, (Secs. 966, 967, 968, 970.)

The order of the Lieutenant-Governor may be made in respect of a 
prisoner found sane at the time of trial, hut to have been insane at 
the time of the offence. Be Ducloa, 8 Que. P.B. 372, 12 Can. Cr. Cas. 
278; Code eec. 966 (2).

Insane person arraigned for summary trial under absolute jurisdic 
tion]—If there be sufficient reason to doubt whether an accused person 
is unable, on account of insanity, to conduct his defence, the question 
whether by reason of such insanity he is unfit to take his trial should 
first be tried. R. v. Berry, 1 Q.B.D. 447.

If the accused charged under Part XVI has, to the knowledge of the 
magistrate, been declared to he insane, by competent alienists, and pro
ceedings are [ending to commit him to an insane asylum, a conviction 
made by the magistrate will be set aside. R. v. Leys (1910) 17# Can. 
Cr. Cas! 198 (Ont.).

Insanity of person Imprisoned.-Retnrn to Imprisonment when sane.
970. The lieutenant governor, upon such evidence of the 

insanity of any person imprisoned in any prison other than a 
penitentiary for an offence, or imprisoned for safe custody 
charged with an offence, or imprisoned for not finding hail for 
good behaviour or to keep the jteave, as the lieutenant governor 
considers sufficient, may order the removal of such insane person 
to a place of safe keeping; and sueli person shall remain there, 
or in such other place of safe keeping aa the lieutenant governor 
from time to time orders, until his complete or partial recovery 
is certified to the satisfaction of the lieutenant governor, who 
may then order such insane person hack to imprisonment, if 
then liable thereto, or otherwise to la1 discharged.

Origin]—flee. 741, Code of 1892; R.8.C. 1886, ch. 174, sec. 2!i8.

Witnesses and Attendance.
Attendance of witnesses.

971. Every witness duly subpoenaed to attend and give evi
dence at any criminal trial before any court of criminal juris-, 
diction shall be bound to attend and remain in attendance 
throughout the trial.

Origin]—Bee. 677, Code of 1892; R.S.C. 1886, eh. 174, sec. 210.
Competency of situes»]—See the Canada Evidence Act, B.H.C. 1906. 

ch. 145.
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A witness is incompetent if, in the opinion of the court, he is pre
vented by disease affecting hia mind, or any other cause of the same 
kind, from recollecting the matter on which he ia to testify, from under
standing the questions put to him, from giving rational answers to 
those questions, or from knowing that he ought to s(>euk the truth: 
Stephen, Dig. Ev., art. 107.

A witness unable to sjæak or hear is not incompetent, but may give 
his evidence by writing or signs, or in any other manner in which he 
can make it intelligible, but such writing must lx1 written and such 
signs made in open court. Evidence so given is deemed to be oral 
evidence: Stephen, Dig. Ev., art. 107, Can. Evid. Act, sec. 0.

Preliminary question as to admissibility]—Te admissibility of evi
dence is always a question of law, and is, therefore, for the judge. The 
weight or value of it, when admitted, is always a question of fact, and, 
therefore, for the jury. It is incumbent upon the judge to decide all 
preliminary questions which affect the admissibility of evidence; such, 
for example, us the snfliciency of proof to admit a document in evidence; 
the sufficiency of a search to let in secondary evidence; whether a docu
ment wan juroperly stamped or not.

Where, however, the decision of the preliminary question of fact 
would decide the main issue, it seems that the judge should not decide 
the matter, but should admit the evidence provisionally, and leave the 
main question to the jury. Rtowe v. Querner, L.R. 5 Ex., 155. That is, 
he simply passes upon its admissibility and leaves the rest to the jury. 
R. v. Dixon (No. 2) 29 N.8.R. 4(12, 5 Can. Cr. Cas. 220.

Refreshing the memoryJ—A witness may not read his evidence or 
refer to notes of evidence already given by him, but he may while under 
examination refresh his memory by referring to any writing made by 
himself at the time of the transaction concerning which he is ques 
tioned, or so smm afterwards that the court consider it likely that 
the transaction was at the time fresh in his memory. The witness may 
also refer to any such writing made by any other person, ami read 
by the witness within the time aforesaid if, when he read it, he knew 
it to be correct. Any writing so referred to must l»e produced and 
shown to the adverse party if he requires it, and that party may, if hr 
pleases, cross-examine the witness upon it. Hut a witness who refreshes 
his memory by reference to a writing must always swear positively us to 
the fact, or that he has a perfect recollection that the fact was truly 
stated in the memorandum or entry at 4he time it was written. If on 
referring to a memorandum not made by himself he can neither recollect 
the fact nor recall his conviction as to the truth of the account or 
writing when the facts were fresh in his memory, so that he cannot 
speak as to the fact further than as finding it noted in a written entry, 
his testimony ia objectionable, as hearsay.

Privilege of witness]— A legal adviser is not permitted, during or 
after the termination of his employment ns such, unless with his client's
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express consent, to disclose any communication, oral or documentary, 
made to him as such legal adviser, by or on behalf of his client 
during, in the course of, and for the purpose of his employment, 
or to disclose any legal advice given by him to his client during, 
in the course of, and for the purpose of such employment. But the 
privilege is that of the client, not of the solicitor. R. v. Prentice, 7 
W.W.R. 271, 2.'$ Can. Cr. Cas. 4.16. The protection does not extend to: 
(1) Any such communication if made in furtherance of any criminal 
purpose; (2) Any fact with which the legal adviser became nc 
quainted otherwise than in his character ns such. Hee Anderson v. Bank 
of British Columbia, L.R. 2 Ch. 644; R. v. Prentice, 7 W.W.R. 271 
(Alt».).

The expression “legal adviser” includes barristers and solicitors, 
their clerks, and interpreters between them and their clients; Stephen 
Dig. Ev., art. 115. Subject to any exemptions conferred by provincial 
law (see Can. Evidence Act, sec. 35) medical men and clergymen are 
not privileged from the disclosure of communications made to them in 
professional confidence, but it is not usual to press for the disclosures 
i»f communications made to clergymen.

In cases in which the Government is immediately concerned, no wit 
ness can be compelled to answer any question the answer to which 
would tend to diseovt r the names of persons by or to whom informa 
lion was given as to the commission of offences. Humphrey v. Archi
bald, 21 Ont. R. 55.1, R. v. Hproule, 14 Ont. R. .175. It is, as a rule, for 
the court to dec.iile, whether the permission of any question would or 
would not, under the circumstances of the particular case, l** injurious 
to the administration of justice: Stephen, Dig. Ev., art. 113; Marks v. 
Beyfus, 25 Q.B.D. 494.

A husband is not compellable to disclose any communication made 
by his wife to him during the marriage; and a wife is not compellable to 
disclose any communication made to her by her husband during tlie 
marriage. Can. Evidence Act, sec. 4, sub-sec. .1; but sec. 4 of that 
Act further provides that nothing therein shall affect a case where the 
wife or husband of a person charged may at common law be called as 
a witness without the consent of the accused, and ns to certain offences, 
including neglect to provide necessaries (Code sec. 244), and abandon
ment of a child under two years of ago (Code sec. 245), the wife or 
husband of the person charged is declared to lie a “ competent and 
compellalilo ” witness for the prosecution.

Cross-framinntion to disclose disputed points]—Where it is intended 
to suggest that a witness is not speaking the truth on a particular point, 
his attention should he directed to the fact by some questions put in 
cross-examination showing that that imputation is intended to lie made, 
and not to take his evidence ami pass it by as a matter altogether un
challenged, ami then, when it is impossible for him to explain, as per 
haps he might have been able to do if such questions had liecn put to
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him, the r'irrumslaiicei which It ii suggested indicate that the story he 
tell» ought not to be believed, to argue that he i» a witness unworthy 
of credit. Browne v. Dunn, [1894 ] 6 R. 67.

There are of course exceptional caaea in which a story told liy a 
witneaa may have been of ao incredible and romancing a character that 
the moat effective cross -examination would he to ask him to leave the 
box. Ibid., at 79.

The right to re-examine follow» necessarily upon cross-examination, 
even as to the matter elicited during the latter, which ia both inadmia 
aible and volunteered. Such matter» should be expunged at the instance 
of the rroea-examiner if it be desired to avoid rr examination. B. v. 
Noel, 6 O.L.R. 885, 7 Can. Or. Caa. 309.

Contradiction of teifniss on offcerwue irrelevant matters ekmeinp 
bias]—The general rule is that a witness cannot lie contradicted with 
regard to matter» irrelevant to the iaaue, but to this there is an excep
tion if the matter suggested by the question, though irrelevant, would 
tend to show that the witness was biased against the opposite party; 
Phipson on Ev„ 5th ed., pp. 477-8; R. v. Prentice, 7 W.W.R. 271, 23 
Can. Cr. Cas. 436, at 445, 7 Alta. L.B. 479; R. v. Finncsscy, 11 O.L.R. 
338, 10 Can. Cr. Cas. 347; Attorney-General v. Hitchcock, 1 Exch. 91.

Expert witnesses]—See Canada Evidence Act, B.8.C. 1906, sec. 7.
Proof of documents]—See Canada Evidence Act, R.S.C. 1906, eh. 

145, sec. 7 et eeq.

Compelling attendance of witnesses^- Warrant on default. Helen.
H«n on warrant. Disposing of rharge of contempt.

972. Upon proof to the satisfaction of the judge of the ser
vice of the subpoena upon any witness who fails to attend or 
remain in attendance, or upon its appearing that any witness at 
the preliminary examination has entered into a recognizance 
to appear at the trial, and has failed so to appear, and that the 
presence of such witness is material to the ends of justice, the 
judge may, by his warrant, cause such witness to he apprehended 
and forthwith brought before him to give evidence ami to 
answer for his disregard of the subpoena.

2. Such witness may be detained on such warrant before the 
judge or in the common gaol, with a view to secure his presence 
as a witness, or, in the discretion of the judge, he may be re 
leased on a recognizance, with or without sureties, conditioned 
for hie appearance to give evidence and to answer for his défailli 
in not attending or not remaining in attendance.

3. The judge may, in a summary manner, examine into and
1290



With hmm [{»«]

dispose of (lit* fliHrgt* against such witness, who. if In* is fmmd 
guilty thereof, shall la* liable to a line not ezieeding one hmidred 
dollars, or to imprisonment, with or without hard labour, tor a 
term not exceeding ninety days, or to both.

Origin]—See. 678, Code of 1892; R.8.C. 1886, eh. 174, aee. 211.
Witness on preliminary inquiry] Ht*e secs. 671-677.
Witness is summary eonrirlion isotfer]—See sees. Til, 713.
Witness on summary trial of indictable offenceJ—See sees. 788, 789.
Witness on speedy trial under Part XF///1—See secs. 841, 842.

Warrant against witness In the first Instance.

973. Either before or during the sittings of any court of 
criminal jurisdiction, the court, or any judge thereof, or any 
judge of any superior or county court, if satisfied hy evidence 
upon oath that any person within the province likely to give 
material evidence, either for the prosecution nr for the accused, 
will not attend to give evidence at such sittings without being 
compelled so to do, may, by hia warrant, cause such witness to 
he apprehended and forthwith brought before such court or 
judge, and such witness may be detained on such warrant before 
such court or judge or in the common gaol, with a view to secure 
his presence as a witness, or, in the discretion of the court or 
judge, may lie released on a recognizance, with or without 
sureties, conditioned for his appearance to give evidence.

Origial—See. 678a, Code of 1892, as amended 1900.

Witness In Canada hnl beyond Jurisdiction of court.—Snb|nena.

974. If any witness in any criminal case, cognizable hy in
dictment in any court of criminal jurisdiction at any term 
sessions or sittings of any court in any part of ('anada, resides 
in any part of Canada, not within the ordinary jurisdiction of 
the court before which such criminal case is cognizable, such 
court may issue a writ of suhpeena, directed to such witness, in 
like manner as if such witness was resident within the jurisdic
tion of the court.

Origin]—Sec. 679, Code of 1892; R.S.C. 1886, eh. 174, sec. 212.
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WH*#»* I* Canada bel licyond jurisdiction of renrt. Proceed tara 
* hrn sabparaa disobeyed.

975 If »uch witness Hot-» not obey such writ of snlqxi'iia Ihc 
court issuing the same may proceed against stieli witness for 
contempt or otherwise, or bind over such witness to a|i|s'ar at 
such day* and times as are necessary, and u|kiii delimit being 
made in such appearance may cause the recognizaiuv* of such 
witness to he estreated, and the amount thereof to he sued for 
and recovered by process of law, in like manner as if such wit 
ness was resident within the jurisdiction of the court.

Origin]—Sec. 679, Code of 1892; K.8.C. 1886, ch. 174, see. 212.

trim Inal roerte auxiliary to one another. Proceedings against 
witnesses.

976. The court* of the several provinces and the judges of
the said court* respectively shall he auxiliary to one another for 
the purpose* of this Act; and any judgment, decree or order 
made by the court issuing such writ of *uh|xpnn upon any 
proceeding against any witness for contempt or otherwise may 
he enforced or acted upon bv any eourt in the province in which 
such witness resides in the same manner and as validly and 
effectually as if such judgment, order or decree had been made 
by such last mentioned court. *

Origin]—Sec. 679, Code of 1892 ; B.S.C. 1886, ch. 174, sec. 212.

Procuring attendance of witness who Is a prisoner. Order.-- 
Prleoner conveyed according to terms of order.

977. When the attendance of any person confined in any 
prison in Canada, or upon the limits of any gaol, is required in 
any court of criminal jurisdiction in any ease cognizable therein 
hy indictment, the eourt before whom such prisoner is required 
to attend, or any judge of such eourt or of any su|ierior court 
or county eourt, or any chairman of General Sessions, may, 
before or during any such term or sittings at which the attend
ance of such person is required, make an order upon the warden
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or gaoler of the prison, or upon the sheriff or other jwrson 
having the custody of such prisoner,—

(а) to deliver such prisoner to the person named in such
order to revive him ; or,

(б) to himself convey such prisoner to such place.
2. The warden, gaoler or other [icrsoii aforesaid, having the 

custody of such prisoner, when so required by order as afore
said, u|kiii being paid his rcasonahlc charges in that la-half, or 
the person to whom such prisoner is required to Is- delivered as 
aforesaid, shall, according to I lie exigency of the order, convey 
the prisoner to the place at which he is required to attend and 
there produce him, and then to receive and obey such further 
order as to the said court seems meet.

Origin]—Her. 680, Code of lt&2, us amended 1900.
Cowi-iel nadir drat* eentewcel—The section places no limit on the

words “ any person confined in any prison," and there is nuthmg in it 
that puts a jeerson, confined under a death sentence, in a different posi
tion from that of any other jeerson confined in prison. It gives power 
to the judge to cause a |u-rson under sentence of death to be brought 
to court as a witness.

Sec. 1064 dues not interfere with the exercise of the powers given 
hy sec. 977. The two sections must tie read together, so as to give 
effect to Icoth. B. ». Kurin (1915) 24 Can. Cr. Cas. 66, 25 Man. R. 218, 
8 W.W.R. 166.

Evidente on the Trial.

Ai'miKslons of fart on trial.

978 Any accused |iersmi on his trial for any indictable 
ccfTcnce, nr his counsel or solicitor, may admit any fact alleged 
against the accused so as to dis|iense with proof thereof.

Origin]—See. 690, Code of 1892.
Counsel's cidniission of any “ fad " so os to dispense with proof] — 

Sec. 978 deals only with admissions of fact. R. v. Brooks, 11 O.L.R. 
525, 11 Can. Cr. Cas. 188, 7 O.W.R. 5.12. But apart from this enact
ment there may he a waiver of more formal proof as by a consent of 
counsel to admit as evidence the de|ioeitione in a case against another 
person, at least where the offence would have lieen only a misdemeanour 
at common law. R. v. Brooks, supra ; R. v. St. Clair, (1900) 27 A.R. 
208, 3 Can. Cr. Cas. 551 (Ont.) ; R. v. Daigle, 23 Can. Cr. Cas. 92. 
There may lie a valid consent to receive secondary evidence. Whelan v. 
The Queen, 28 U.C.Q.B. 2 (Ont.).
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And generally » eminent of rounael which effect* procedure only will, 
in the absence of any apecial circumatniicea forbidding it, eetnhliah a 
legal waiver. K. v. J anneau, 13 Can. Cr. Cas. 360, 3114 (Que.) ; K. v. 
Oil,ami, ( 1896) 29 N.8.B. 4, II Can. Cr. Caa. 451; K. v. Ilaz.cn, 20 A.K. 
633.

A'/iimi/ model of proof; léentifiaatio» of crimiazdi]—By Order-in 
Council of 2lit July, 11*08, in virtue of the proviaion* of the Identifie* 
lion of Ciiiniuals Act, U.8.C. 1906, eh. 149, the lih* of the system of 
identification known aa the “ linger prints,” waa aanetioned, and all the 
proviaion* of that Act were made applicable to the aaiil ayatem, 1917 
Can. Hint, elxl (Ordera-in-Coimeil, 50 Can. Gazette, 3484).

By Order-in-Council of 20th March, 1911, the preceaa or o|ieration of 
plKilographing waa aanetioned aa an additional mean* of identification 
fur the pm pone* of the Criminal* Identification Act (Can. Btat. 1898, 
and K.H.C. 1900, eh. 149). Can. Slat. 1917, clxi (Order* in-Council, 50 
Can. Gazette, 3484).

Vrrllllcale of former trial upon trial of Indict aient for perjury.

979 A certificate containing the substance and effect only, 
omitting I lie forum I part, of the indictment and trial for any 
offence, purjiortiug to lie signed by tlie clerk of the court or 
other officer having the custody of the records of the court 
whereat the indictment was tried, or among which such indict
ment has been filed, or by the deputy of such clerk or other 
officer, shall, upon the trial of an indictment for jierjury or 
auliornation of jierjury, lie sufficient evidence of the trial of 
such indictment without jiroof of the signature or official char
acter of the person apjiearing to have signed the same.

Origin]—Sec. 691, Code of 1892; K.S.C. 1886, ch. 174, aec. 225; 
32-33 Viet., Can., ch. 28, sec. 11 ; 14-15 Viet., Imp., ch. 100, see. 22.

Proof of perjury charge]—Code aecs. 170-176.

Evidence of coin being false or counterfeit.

980. When, upon the trial of any person, it becomes neces
sary to prove that any coin jiroduced in evidence against such 
person is false or counterfeit, it shall not lie necessary to prove 
the same to lie false and counterfeit by the evidence of any 
monever or other officer of His Majesty's mint, or other person 
employed in producing the lawful coin in His Majesty’s 
dominions or elsewhere, whether the coin counterfeited is cur
rent coin, or the coin of any foreign prince, state or country, 
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not current in Canada, hut it sliall be sufficient to prove the 
same to be false or counterfeited by the evidence of any witness.

Origin]—See. 892, Code of 1892; B.8.C. 1886, ch. 174, see. 229.
Offences relating to copper coins]—See sees. 2 (8), 546, 554-557, 559, 

561 569, 822-826, 955, 980 981, 1041.

Kvldeaee on proreed legs for advertising counterfeit money.

981. On the trial of any person charged with any of the 
offences mentioned in sec. Still, any letter, circular, writing or 
paper offering or purporting to offer for sale, loan, gift or dis
tribution, or giving or pur|H>rting to give information, directly 
or indirectly, where, how, of whom or hy what means any cou» 
terfeit token of value may lie obtained or had, or concerning any 
similar scheme or device to defraud the public, shall be firimn 
facie evidence of the fraudulent character of such scheme or 
device.

Origin]—See. 693, Code of 1892.

Proof ol previous eon» letton.—Pertinente.

982. A certificate containing the substance and effect only, 
omitting the formal part, of any previous indictment and con
viction for any indictable offence, or a copy of any summary 
conviction, purporting to be signed hy the clerk of the court or 
other officer having the custody of the records of the court Indore 
which the offender was first convicted, or to which such sum
mary conviction was returned, or hy the deputy of such clerk or 
officer, shall, upon proof of the identity of the person of the 
offender, lie sufficient evidence of such conviction without proof 
of the signature nr official character of the jierson appearing to 
have signed the same.

Origin]—Sec. 694, Code of 1892; R.8.C. 1886, ch. 174, sec. 230.
Application}—It has liecn doubted whet tier sec. 982 applies to any 

other than indictable offences. R. v. Leach, 17 O.L.R. 643, 14 Can. 
Cr. Cas. 375.

Proceedings when previous eon fiction charged in indictment]—Code 
sec. 963. *

Proof of identity]—A certificate of the previous conviction in the 
same locality of a person of the same name and description has been 
held to be some evidence of identity. R. v. Leach, 17 O.L.R. 643, 14 
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O.L.K. 375: R. v. list non, ex /tarie liugun, 32 N.B.B. 98, 12 Cun, Cr. 
rim. (12 (N.B.) ; R. v. Clark, 9 Can. Cr. Cun. 925, 15 Oat. R. 49.

Ai to thi> Iih-ntifirntiun of Criminal* Act, arc note to see. 97N.
Provtn/t itreviou* convietion made on a êumtnorÿ trial1 A copv of 

a conviction on Nummary trial under l'art XVI by "a magistrate " a* 
defined liy Code see. 771 is, liy ncc. 794, made autticiciit evidence alien 
proved to la* a true copy (or when certified liy the proper officer of the 
court, ex. //I. when a judge aita aa a magistrate under tan-. 771 ) to 
prove a conviction for the offence mentioned therein.

Offi neve after prrriou. ennvirtion |—See see*. 3711, 375-377, 3Nil (2), 
4(15, 53(1, 533-536, 5*S. (194, 757 (3), *51, 9(1.3, 9*2. 1(153 111*1.

Ht Mettre al trial for child murder.

083 Tin* trial of liny woman charged with I lie murder of 
any iaatie of her laaly. male or female, which la*ing lairn alive 
would, liy law. la* laisturd. ahull pna-eetl and la* governed ht atieli 
and the like rules of evidence and |ireaiini|ition aa are hv law used 
and allowed to lake plan* in rca|a*ct to other triala for murder

Origin 1 See. (197, Code of 1*92.

I’rnof of age of child In rontrol of a society,—Knlrj or record.

084 To prove the age of a boy, girl, child or young ja*raon 
for the pur|aisea of æca. 211. 815, 242, 24.1, 845, 2!14, SOI, .102 
.115 and .11 Ci. any entry or record by an ineor|airated society or 
its (itfàrra " g had the control or care of the law, girl, child 
or young |**n<oli at or ulaiut the time of the laiy, girl, child or 
young |**raoii I wing brought to ('aiuidn, if such entry or record 
haa lawn made la-fore the alleged otTeiiei* waa committed, ahull 
la* /irimn furie evidence of am It age.

2. In the alec net- of other et ideiiee, or liy way of eorrolaira 
lion of other etiilenee, the , or, in eaaea where un offender 
ia tried w ith a jury, the jury la-fore whom an indictment for the 
offence ia tried, or the justice la-fore whom a preliminary inquiry 
thereinto ia held, mat infer the age from the apjwu ranee of the 
boy, girl, child or young person.

Origin]—Rev. 701a, Code of 1892.
Sub net. (2)—“ In the absence of other evidence ” as to age]—The 

proof, if any, of age in to 1m* made in accordance with the requirement* 
of provincial law. Canada Evidence Act, R.N.C. loot», eh. 145, see. .15.

1290

5

4



Thial HIM]

lf h certificate of liirtii is pul in, there should be positive idemilies 
lion with the person certified. K. v. Rogers. 10 Cr. App. B. 217.

Credit may be given the evidence of the child's mother even if she 
is unable to state the year of the child's birth. K. v. 1'ieco [10171 1 
W.W.B. 802 (Alta.) ; B. v. Nicholls, 10 Cox C.C. 475.

If a parent is not available as a witness, credit may lie given the 
testimony of persons who had known the child from infancy or early 
childhood. 11. v. 8pern, (1015) .14 O.L.R. 630, 25 Can. Cr. Cas. 180; 
B. v. Cox, [1808] 1 Q.B. 170, «7 L.J.Q.B. 201, 18 Cox CjC. 672.

In Marlin Hargreaves Co. v. Wrigley, 10 W.L.H. 02 (Hash.), it 
was decided that on a defence of infancy the defendant could not give 
evidence of the date of his birth. In that case the court fidlowed 
Haines v. Uuthrle, 11 (j.ll.ll. 818. Anil see U. v. Ilaulsrg. 24 Can. Cr. 
Can. 207, 8 H.L.R. 210; R. v. Farrell, 21 O.L.B. 540, 10 Can. Cr. Cas. 410.

Illrgal tale of tobacco la jarcallrs]—In prosecutions under the 
Canada Statute of 1008, entituleil An Act to Restrain the Use of To- 
liaceo by Young Versons, the provisions of sec. 084 of the Code are to 
apidy ( 7-8 Kdw. VII, rh. 71, sec. 7) ; and for the purposes of such Art 
any person who appears to the justice dealing with an information or 
complaint thereunder to la1 under the age of lit years, stall la* pre 
sinned to lie under that age. unless it is shown by evidence that he is 
in fact over that age.

I'resenre of gaming Instruments proof oi gambling rhararler of 
house.

985. When any cards, diiv, Inti Is, counters, tallies or other 
instruments of gaining used in [ildying any game of chance or 
any mixed game of elianee and skill are found iu any house 
nanti or plaie sua|ieeted to Im umnl as a common gaming house 
and entered under a warrant or order issued under this Act, or 
alsiut the |s'rsou of any of those who are found therein, it shall 
I s* prima facie evidence, on the trial of a promeut ion under see. 
228 or sie. 22». that such house, rismt or plaie is used as a 
common gaming house, and that the |ieraons found in the room 
or place where such instruments of gaming are found were 
playing therein, although no play was actually going on in the 
presence of the ottiier entering the same under such warrant 
or order, or in the presence of the persons by whom he is 
accompanied.

Origin]—Her. 702, Code of 1892; 63 64 Viet., Can., eh. 46; Can. 
Hint., 1918, eh. 16, sec. 4.

IHaorilcrtg houac i-iiae»)—8ee sees. 225-229, 986.
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“ Common gaming house ”]—See sees. 226, 228. See. 985 does not 
apply to the unlawful sale of lottery tickets under sec. 236. R. v. Hong 
fluey, 18 Can. Cr. Cas. 964 (B.C.).

" Common betting house "]—See sees. 227, 228.
“ Opium Joint ”]—See sees. 227a, 228.
Search order]—See sees. 641, 642.
Search warrants generally)—See secs. 629, 629a, 030, 631, 635.

Kildence of disorderly bouse.

086. In any prosecution under sec. 228 or under sec. 229 it 
shall be prima facie evidence that a house, room or place is a 
disorderly house if any constable or officer authorized to enter 
any house, room or place is wilfully prevented from or obstructed 
or delayed in entering the same, or any part thereof ; and if any 
house, room or place is found fitted or provided with any means 
or contrivance for playing any game of chance or any mixed 
game of chance and skill or betting or for opium smoking or 
inhaling, or with any device for concealing, removing or destroy
ing such means or contrivance it shall be prima facie evidence 
that such house, room or place is a common gaming house, com
mon betting house or opium joint as the mean* or contrivance 
may indicate.

Onpt*l—See. 703, Code of 1892; 63 64 Viet., Can., ch. 46, tec. 3; 
Can. Htat., 1913, ch. 13, hoc. 29; Can. Btat., 1918, ch. 16, sec. 5.

Offiar ••wilfully prevented, obstructed or delayed”]—The fact that 
the officer, on seeking admittance to the place suspected, finds the door 
locked, does not constitute a wilful prevention, obstruction or delay of 
his entrance sufficient to raise the prima facie presumption created by- 
sec. 986; the presumption is created only when something active is done 
amounting to a wilful obstruction or prevention. R. v. Jung Lee (No 2) 
22 Can. Cr. Cas. 64, 25 O.W.B. 63.

In order to invoke the first part of sec. 986 as to obstructing the 
entry of an officer, there would have to be evidence that the officer was 
“ authorized to enter ” and that at the moment of obstruction or delay 
there was knowledge that the person obstructed or delayed was an officer. 
R. v. Hung flee, 4 W.W.R. 1128. As to the substantive offence of wil
fully obs* it’ , an officer entering any disorderly house when “ duly 
authorized to enter,” see sec. 230.

House, etc., found fitted or provided]—There may be some doubt as 
to whether the second part of sec. 986 applies to a house, room, or 
place ” found ” with the contrivances referred to except upon the occa
sion of some constable or officer having authority to enter such as is
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contemplated in thr H ml |i»rt uf the neetlon. Hul «11 entry by a eun 
niable into a store al a time when the publie generally were free tu 
enter, apjearn to liate Uien snMidsfsd auflieient in R. v. O’Meara, 34 
O.L.R. 467, 25 Can. Cr. Can. HI, although he hail no neareh uriler (nee. 
041), or neareh narrai t (men. 629-11311). See aine R V. Jung Lee, 22 
Can. Cr. Can. 64, 25 O. iV.R. 63.

Kildenee of gaming In ntorkn or merchandise.

987. Whenever, on the trial of a |>ernon ehargeil with mak
ing an agreement for the sale or purchase of shares, good*, wares 
or merchandise in the manner sot forlh in see. 2.11. it is estab
lished that the jierson so charged has made or signed any such 
contract or agreement of sale or purchase, or has acted, aided 
or alietted in the making or signing thereof, the burden of 
proof of the Iwiia fide intention to acquire or to sell such shares, 
goods, wares or merchandise, or to deliver or to ret vive delivery 
thereof, as the case may lie, shall rest upon the |a>rson so charged.

Origin]—See. 7114, Cede of 1892.

Kildenee ef stealing ores or minerals.

988. In any prosecution, proceeding or trial for stealing 
ores or minerals the possession, contrary to the provisions of any 
law in that behalf, of any smelted gold or silver, or any gold 
liearing quartz, or any iinsmelted or otherwise unmanufactured 
gold or silver, bv any operator, workman or labourer actively 
engaged in or on any mine, shall lie prima farie evidence that 
tin- same has lieen stolen by him.

Origin]—See. 707, Code of 1892, R.8.C. 1886, eh. 164, sec. 30.

Kildenee of properly In rattle.- Possession of rattle with brand.
Primo facie evidence of theft.

989. In any criminal prosecution, proceeding or trial, the 
presence upon any cattle of a brand or mark, which is duly 
recorded or registered under the provisions of any Art, ordin
ance or law. shall la* ftrimn facie evidence that siieh cattle are 
I he property of the1 registered owner of such brand or mark.

2. When a jierson is charged with theft of cattle, or with an 
offence under paragraph (a) or paragraph (1) of see. ,192. re
specting cattle, possession by such person or by others in his 
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employ or ou Ids lwliaif ot such cuttlv lu-arilig Midi a brand 01 

mark of which tlit- person charged is not the registered wm, 
si in i I throw iijwiii the Hrcusnl the burden of proving that midi 
rattle came lawfully into liis pimwaaiiie or into thv |s>ssession of 
such other» in his employ or on his la-half, unie»» il ap|a-ars 
lhat mkIi possession In others in his omploy or on his la-half 
was without his knowledge ami uitlmut his authority, sanelinn 
or approval.

flriina)—Compare see. 707», Code of INP2; 1 Kdw. VII. Can., i-li 
42, mv. 2; 113-64 Viet, Can., eh. 4«.

Ktywtntd enfile bru min us evidence J—Ciaie nee. HSU, as to entile 
lirands, is inleudi-d specially for the prolia-tion of i-allle owners in 
rnin-hing dislrii-ls where entile run at large, and to promut the appro 
prialion ami rv-lirsnding of stray eatlle liy other ranelu-rs. Where the 
evideiH-i- shows that the aeeuia-d stia-kmnn appropiiati-d and re-hrandeil 
with his own liraad a stray three yeat old steer on which ap|a-nre,l tin 
hrand of anuiher raneher, anil turned tin- stray stts-i into his own herd 
on his homo range, then- is sueh proof of |s-ss-ssiun of the animal as 
throws la t m * it the aeeuwsl the onus under Code aee. Iiall of proving on n 
eharge of stealing the sti-er that the same t-aino into his |s«ssession 
lawfully. K. v. Dulaiis, 13 Can. Cr. One. 4NS. 15 W.L.K. 83*.

On the trial for the theft of eertuin entile, the lirands upon whieli 
had iieen oldileratrsl, evidenee that the lirands u|sm other eatlle had 
tieeii similarly olditerateil and that the prisoner had in his Jamsessiou 
liranding irons ndapterl to eausing an olditeration of the eharneter 
found, was admissilde. K. v. Colly»», .'I Terr. L.K. Hi, 4 Can. Cr. Cas 
572; and aee B. v. Forsythe, 4 Terr. L.R. 3tta, 5 Can. Cr. Cas. 475.

Thrft of nili hiii/«] Code sees. .*145, doll, 36P, 5711, H5.'l.
Fraudulently hi him enfile found atteay |—Cinle sees. 3W2, 855

I*i Mener ol properl) In 11mirer,—Timber making, Primm farh 
et Mener.

$MH) In nny prosecution, priss-eding nr trinl for mix nffem-r 
umler eta, :i!M, if any timber, mast. spar, saw-lng. shingle I mil 
nr ntlier description of lumber is marked with a timlwr mark 
duly registered under the provisions of The Titular Marking Art. 
chapter ‘,2 tif the Revised Statutes, IPOli, nr The Forest Ai.-I of tile 
Statutes of Itritish Columbia of l!M2. sueh mark shall la- prima 
furie evidenee that six-lt tiinls-r, mast. spar, saw log, sliingh Isilt 
or other desi-ri|ition of lutnla-r is the prn|n-rty of lia- registered 
owner of sueli timlwr mark-
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g. Possession by the Hocused, or by other* in his employ or 
oil hi* Ik'lmlf, of any aw* limlw-r, «Mat, -par, saw log. all ingle 
IhiII or oilier description of liimlnT an marked aliall. ill all eaaea, 
throw u|*iii him tin1 Inmlen of [inning that aueh timber. maat, 
a|iar, saw-log, ahingle Iwilt or other description of lumlier lallM' 
law fully into his jsisscssion, or into the [aisseasion of aueli other* 
ill Ilia i in|iloy or on hi* liehalf.

Origin—8er. 70s, Code nf 1 HH2 ; R.8.C. 1**0, eh. 174, sec. 228.

Evidence nl enllalmeal In rasa* a* to [nihllr store». I*reswni|ilmn 
when nrrnsrd a dealer In store a.

991. III any prosecution, proceeding or trial ululer aeea. IXt 
to 43Î inelusive for olfeiuw relating to [itihlic stores, [iriaif that 
any soldier, seaman or marine was actually doing duty in Ilia 
Majesty's servin' -hall be prinni finir evidence llmt his cnlist- 
ment. entry or eimilment has been regular.

g. If llii' [lersoii charged with the olfemv relating lo pulilie 
stores meiilioned in æc. 133 was, at the time at which the offence 
is charged lo have lain committed, ill Ilia Majesty's service or 
employment, or a dealer in marine stores, or a dealer in old 
metals, knowledge on his pari that (he stores to which the charge 
relates bon’ the " i described in sec. 4112 shall la’ presumed 
until the contrary is shown.

Ortyii»]— Her. 70U, (Vie of 18D2.
Offcnrrr refuting lo fwhhe *torr»| 8oe secs. 2 (28), 2 ( 84), 432-427,

63d.

Kvidrnrr In rase* of fraudulent murks nn merchandise.

992 In any prosecution, proceeding or trial for any offence 
under l’art X II relating to fraudulent marks on merchandise, 
if the evidence relate- to imported gisais, evidence of the [sirt of 
shipment shall Is- prima fnrir evidence of the place or country 
in wlii'li the good - were " or produced.

Orifjin] Hvc. 710, Oode of ISil'J; 31 Viet., Can., rh. 41, mv 13.
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rrmrflw» against rwriim of slslen goods. Possession ul min i 
stolen pni|»rl).-I>lln prior le trial. t'enlents ol not Ire.

903. When pris-cciliugs err taken against any person for 
having receivod gisais knowing them to lie stolen, or for having 
in Ilia poaaeaaion stolen property, ex iilenee may be given, at any 
stage of the proceeding*, that there was found in the po**e»aion 
of aueh peraon other property stolen within the preceding period 
of twelve months, and aueh evidence may be taken into consider
ation for the pur|io«e of proving that such person knew the 
property which forms the subject of the proceeding* taken against 
him to lie stolen, if not lea* than three days’ notice in writing 
has liecn given to the person aceeused that proof is intended 
to be given of such other property, stolen within the preceding 
period of twelve months, having been found in hi* possession.

2. Such notice shall specify the nature or description of such 
other property, and the person from whom the same was stolen.

Origin] Her. 7t«, Toile of 1892; R.8.C. 1*66. rh. 174, sec. 203; 
34-35 Viol.. Imp., eh. 112, sis*. 19. Compare Larceny Art, 1910, Imp., 
6 7 Gen. V, eh. 50, see. 43.

Receiving stolen goods; giving ividrncc of finding other stolen goods 
within the previous trrelve month*)—flee. 399 ili-als with the offense of 
receiving, 4x., the punishment for (with guilty knowledge) receiving or 
retaining in hi* possession “anything obtained by any offence punishable 
on indictment.” Her. (I93 is limited to the receiving or retaining of 
stolen goods or property and so m-ema to exclude the rlns* of rases which 
are not made statutory theft although punishable in like manner as 
theft under various Code provisions.

It has I men held under a similar clause in the English Larceny Art, 
1916 (6 7 Geo. V, Imp., rh. 50, sec. 43, sub-see. 1 (a) ), that on giving 
evidence of the Onding of other stolen property In possession within the 
limited time, sll the facta may lie brought out which would be relevant 
if such other property were the subject matter of the charges being 
tried. R. v. Hrnilh, (1916) S7 L.J.K.H. 1023. Hurh evidence was given 
also in H. v. Glrod, 70 J.P. 314, 22 Times L R. 720, without any question 
lieing raised.

If there is evidence that the property was stolen, it has to he 
tendered liefore the defence has to give an answer. R. V. Ballard ( 1916) 
12 Cr. App. R. 1 at 5.

Hoc. 993 does not apply to admit proof in reajs-cl of other properly 
stolen within the twelve months and disposed of by the prisoner; it 
must lie found in his ]Hisaession at the lime when he was found in pus 
session of the property in res)<ecl of which the charge is laid ; H. v.

law
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Carier (1**4), 12 (j.B.l) 522, 55 LJ.M.C. 96, 15 Cua C.C. 44* ; K. v. 1 . >
Orage (1*7*), 14 Coa *5; although other stolen pro|ierty oottld lie shown y , /, '7 
to have been disposed of by him within that ueriod at liait its value.
B. v. Orage (1*7*), 14 Cox C.C. 85.

Apart from the provisions of this seetiou other instances of receiving 
similar goods which had tieen stolen from the some party may lie proved.
K. T. Dunn (1*26), 1 Mood. C.C. 146; B. v. Davis (1833), 6 C. 4 P.
177; R. v. Nicholls i!858), 1 F. & F. 51.

Receiving stolen property]—See sera. 399-403, 849, 954, 993, 994.

Receiving stolen goods. Possession, tiallly knowledge. Prêtions 
conviction. Notice prior to trial.

004 When proceedings are taken against any person for 
having received goods knowing them to he stolen, or for having 
in his possession stolen property, and evidence has been given 
that the stolen property has been found in his possession, then 
if such person has, within five years immediately preceding, been 
convicted of any offence involving fraud or dishonesty, evidence 
of such previous conviction may lie given at any stage of the 
proceedings, and may be taken into consideration for the purpose 
of proving that the person accused knew the property which 
was proved to be in his possession to have been stolen, if not 
less than three days’ notice in writing has lieen given to the 
[verson accused that prmf is intended to be given of such previous 
conviction.

2- It shall not lie necessary for the purpose of this section, 
to charge in the indictment the previous conviction of the person 
so accused.

Origin]—Bee. 717, Code of 1892; R.8.C. 1886, oh. 174, see. 204; 
Prevention of Crimes Art, 1871 Imp., 34-35 Viet., eh. 112, see. 19; 32-33 
Viet., Imp., eh. 99, see. 11.

Previous conviction of receiver as r wiener]—Proof of a previous 
eonvietion in the terms of see. 994 is not eonelusive ns evidenee that the 
prisoner knew the goods had lieen stolen, tint is merely a eireumstanee to be 
taken into eonsideration in eonjunetion with other evidenee tending to 
prove guilty knowledge. R. v. Davis, (1870) L.R. 1 C.C.R. 272, 11 Cox 
C.C. 57*

Receiving stole a property]—See sees. 399-403, 849, 954 , 993, 991.
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Evidence taken n/eirl from Trial.

K. Heure «I firrs.ia 111 ma; be taken under rnaiai lesion.

995. Whenever il is weir In n|i|*'nr al the instance of the 
Crown, or of the primmer or defendant, to I lie watisfartiun of a 
judge of a superior court, or a judge of a iinuity court having 
criminal jurisdiction. Hint any penmn who i* dangerously ill. 
and who, in the opinion of some licensed medical practitioner, 
is not likely to recover from such illness, is able and willing to 
give material information relating to any indictable offence, or 
relating to any (icraon accused of any such offence, such judge 
may, by order under his hand, appoint a commissioner to take 
in writing the statement on oath or affirmation of such |ieraon.

2. Surli commissioner shall take such statement and shall 
subscribe the same and add thereto the names of the (wraons, if 
any. present at the taking thereof, and if the deposition relates 
to any indictable offence for which any accused |wrsoii is already 
mm m it ted or hailed to ap|e'ur for trial, shall transmit the same, 
with the sai<l addition, to the pro|a>r officer of the court at which 
such accused person is to he tried.

3. In every other ease la1 shall transmit the same to the clerk 
of the |ieaee of the county, division or city in which he has taken 
the same, or to such other officer as has charge of the records 
and pnawdiiigs of a su|ierior court of criminal jurisdiction in 
such county, division or city.

4. Such clerk of the jieaie or other officer shall preserve the 
same and file it of record, and u|sm the order of the court or a 
judge transmit the same to the pro|sr officer of the court where 
the same shall la1 required to la1 used as evidence.

Origin]—Her. flSl, C’otle of 1N92 ; R.8.C. IKHtt, eh. 174, see. 220; 
30-.11 Viet., Imp., eh. .15, aer. 0.

Failure In take rrerption before commiuioner]—It in the duly of 
the prvaiding judge Ht u eriminal trial to allow only admi**ihlc evidence 
to go to the jury. Where evidenee Iihf lieen taken on eommiaaion lief ore 
the trial the mere fact of an omiwdon to object liefore the eommiaaioncr 
rsauot Impsii tàis "il- k. x. iUutos (ISIS) 9 W.W4I. 146,
Cr. r-aa. 20, 32 W.L.R. 720 (Alts ).
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Xotûy of reading detonations taken under nee. 9861—wiR- 
Vulese written luitiee is given the deposition cannot lie rend nt the trihl. 
R. V. Hhurnier, 5 L.J.M C 153; B v. Quigley, 18 L.T.N.S. 811.

Freliminarg proofs to admit de/ntsitians at frin/1 -Code nee. 898.

1‘reseace of prisoner when taklnar deposition of |ier«on dsoircroush
III.

900 Whenever a prisoner in actual custody is nerved with 
<>r receive* notice of Hit intention to take the étalement mentioned 
in the la»t preceding neetion the judge who hae ap|>oirted the 
iummiaaioner may, hv an order in writing, direct the officer or 
other [mtsoii Inn ing the eustislv of the prisoner to convey hint 
to the plai-e nient miieil in the eaiil notice for the purpose of I icing 
present at the taking of the statements; and such officer or 
other person shall convey the prisoner accordingly, and the 
expenses of such conveyance shall lie paid ont of the funds 
applicable to the other cx|iensos of the prison from which tlie 
prisoner has lies'll conveyed.

Origin]—See. 682, Cads of 1882; R.H.C. 1886, eh. lit, sec. 221.

I t Metier ma> be takes net wf Canada under commission. Bales and 
practice same as In at her rases.

907 Whenever it is made to ap|s'itr. at the instance of the 
I'row n, or of the prisoner or defendant, to the satisfaction of 
the judge of any superiorinert, or the judge of a county court 
having criminal jurisdiction, that any person who resides out 
of Canada is aide to give material information relating to any 
indictable offence for which a prosecution is |a-nding, or relating 
to any (terson atvuscd of such offence, such judge may. hv order 
under his hand, ap|wiint a commissioner or oommissiouers to 
take the evidence. u|sui oath, of such |ier*un.

i. Until otherwise pmvidisl hv rules of the court, the practice 
and pnanlurc in ouaueetioii with the appointment of eonimia- 
sioners, under this section, the taking of depositions by such 
commissioner*, and the certifying and return thereof, and the 
use of siii li dejNisitions as evidence, shall lie as nearly as prac
ticable the same as thus»' which prevail in the res|iective courts 
in connection with like matters in civil causes.
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3. The deposit ions taken by such commissioners may be used 
as evidence at the trial.

4. Subject to such rules of court or to the practice or procedure 
aforesaid, such depositions may, by the din-ction of the presiding 
judge, lx* read iu evidence la-fore tin- grand jury.

Origin)—63-64 Viet., Can., eh. 46, see. 8; 58 59 Viet., Can., ch. 40. 
see. 1; sec. 683, Code of 1892; 53 Viet., Can., eh 37, see. 23.

Commission to take evidence out of Canada)— K commission may la- 
ordered to examine witnesses ex juris if the judge is satisfied: (1) That 
they reside out of Canada; (2) That they are able to give material 
information on behalf of the accused relating to the offence for which 
they have been committed for trial; (3) That it is highly improbable 
that any of them will voluntarily attend the trial to give evidence. R. v. 
Boldin, (1916) 26 Can. Cr. Cas. 222, 26 Man R. 97.

The application of the procedure in civil cases by the second sub
section does not confer a like right of appeal as in civil cases from the 
order appointing the commissioners. R. v. Johnson, (1892) 2 R.C.R. 87. 
Any evidence taken under commission may lie objected to at the trial 
on the ground of the irregularity of the commissioners' appointment, 
ibid.

Foreign commission]—An order for a commission to take the evi
dence of any person residing out of Canada who is able to give material 
information relating to an indictable offence, or relating to any person 
accused thereof, may ordinarily lie made any time after an Information 
is laid charging such offence, and such evidence may In- used at any 
stage of the inquiry at which evidence may lie given. Such order ought 
to provide that the commission lie returned to the court out of which it 
issues, and ought not to limit the use of the evidence. R. v. Chetwvnd 
(1891), 23 N.H.B. 332; R v. Oitwm, 16 Ont. R. 704; R. v. Verrai, 17 
P.8. 61, Ont. B. v. Verrai. 16 P.8. 444 (Ont.).

A commission to take the evidence of witnesses abroad in a libel 
prosecution is properly ordered at the trial where the evidence relates 
wholly to a plea of justification just entered of record. R. v. Nicol 
(1898), 5 Can. Cr. Cas 31 (B.C.).

An order for a commission to take evidence in a liltel case should 
not lie made liefore plea. R. v. Nicol, supra.

A foreign commission will not be denied the accused held on a 
serious charge if it seems probable that the refusal would deprive him 
of evidence to support the defence. R. x. Rispa (1915) 26 Can. Cr. 
Cas. 94, 9 O.W.N. 50.

Where the application is by the Crown to take viva rove testimony in 
the United States the Crown should liear the reasonable fees and exfienses 
of counsel for the accused. R. v. fhillmette (1919) 30 Can. Cr. Cas. 
276 (Que ). The payment may be recommended in the formal order,
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and reservation made to make further order if the partiea fail to agree 
on the amount. If the witness *' reaidee out of Canada," see. 907 appliea 
ao aa to enable the court to order that hia evidence lie taken ou conv 
miaaior in Canada while he ie temporarily therein ae well aa to take the 
evidence out of Canada. R. v. Baakett, 6 Can. Cr. Caa. 61 (Ont.).

Admission on Trial of Evidence Previously Taken.

Deposition of peraoe dangerously UL— Notice of Intention to rend 
and opportunity of cross-evamlnatlnn.

998. If the statement of a sick person lias been taken by a 
eommisaioner as provided in sec. H9S, anti u|hiii the trial of any 
offender for any nfTence to which the same relates, the ]*-rson 
who made the statement is proved to lie dead, or if it is proved 
that there ie no reasonable probability that such person will ever 
be able to attend at the trial to give evidence, such statement 
may, upon the production of the judge's order appointing the 
commissioner, lie read in evidence, either for or against the ac
cused, without further proof thereof, if the same pur|Hirts to lie 
signed by the commissioner by or before whom it pur|wirts to have 
lieen taken, and it is proved to the satisfaction of the court that 
reasonable notice of the intention to take such statement was 
served up* the )iereon. wliether prosecutor or accused, against 
whom it is promised to lie read in evidence, ami that such person 
or his counsel or solicitor bad, or might have had, if he had 
chosen to Is1 present, full op|mrtnnitv of cross-examining the 
|HTson who made the same.

Oriai«v Hcc. fiSfl. Orale of 1W2; R.HC. 1SS6, oh 174. sec. 220; .10-.11 
Viet., Imp., ch. 35, sec. 6.

H'riltrn notice obligatory] See unto to see. ÏM15.

Ilepuslllon on preliminary ini|iilry may he rend In evldenee In 
certain events.

999 If 111*111 the trial of an accused person such facts are 
proved u|*ni oath or allirmntinn that it can Is- reasonably inferred 
therefrom that any person, whose evidence was given at any 
former trial upon the same charge, or whose di‘|*>silion lias Ip-on 
theretofore taken in the investigation of the charge against such 
accused person, is dead, or so ill as not to la- aide hi travel, or 
is ahsent from Canada, or if such person refuses to lie sworn 
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or to give evidence, and if it is proved that such evidence was 
given or such deposition was taken in the presence of the person 
accused, and that he or his counsel or solicitor if present had a 
full opportunity of cross-examining the witness, then if the 
evidence or deposition purports to be signed by the judge or 
justice before whom the same purports to have been taken, it 
shall lie read as evidence in the prosecution, without further 
proof thereof. Unless it is proved that such evidence or deposition 
was not in fact signed by the judge or justice purporting to 
have signed the same.

Origin}—3-4 Geo. V, Can., ch. 13, ace. 30; 63-64 Viet., Can., eh. *6, 
sec. 3 ; sec. 687, Code of 1892; 32-33 Viet., Can., eh. 30, see. 30; In
dictable Offences Act, 1848, Imp., 11-12 Viet., eh. 42, sec. 17.

Application]—So far as see. 999 makes express provision for re
ceiving depositions In evidence, it supersedes the common law. R. v. 
Snelgrove, 12 Can. Cr. Cas. 189.

Evidence given at any former trial on the same charge]—This evi
dently refers to cases in which a new trial has been ordered. See under 
sees. 1018, 1021, 1022.

Deposition therefore taken in the investigation of the charge]— 
A deposition taken before a justice having authority to hold a prelim
inary enquiry, but because of whose illness or absence the enquiry 
had to be taken de novo before another justice, will be included. R. 
v. De Vidal, » Cox C.C. 4.

The prior deposition must have been taken in the investigation of 
the "charge against such accused person.” It would seem that sec. 999 
does not apply at all to depositions at coroners’ inquests ; R. v. Laurin, 
(No. 3), 5 Can. Cr. Cas. 548 (Quo.) ; R. v. Graham, 2 Can. Cr. Cas. 
388; the coroner not being a “judge or justice ” (sec. 999) even if the 
circumstances are such that it could be said that the coroner’s inquest 
was an investigation of a charge against the acccused (sec. 999).

A coroner’s court is, however, a criminal court and a court of 
record. R. v. Hendershott, 26 Ont. R. 678 ;R. v. Hammond, 29 Ont. R. 
211; R. v. Williams, 28 Ont. R. 583; Davidson v. Garrett, 5 Can. Cr. 
Cas. 200. And the deposition of any witness at the coroner’s inquest 
may be used in cross-examination of that witness on the trial. R. v. 
Laurin (No. 3), 5 Can. Cr. Cas. 548 (Que.) ; R. v. Ciarlo, 1 Can. Cr. 
Cas. 157 (Que.) ; R. v. Hammond, 1 Can. Cr. Cas. "373.

Witness so ill as not to he able to travel]—The question as to 
whether or not the witness is unable to travel must in the main be left 
to the judgment and discretion of the trial judge. R. v. Wellings 
(1878), 47 L.J.M.C. 100, L.R. 3 Q.B.D. 42; R. v. Stephenson (1862), 
31 L.J.M.C. 145; L. k C. 167.
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Old age or extreme Borvouimew of the witness will not be enough 

to admit the iirior deposition without proof of illness. K. v. Farrell, 
48 L.J.M.C. 94, L.R. 2 C.C.U. 110; R. v. Thompson, 13 ('ox €.C. 181.

Preferably the evidence of illness should lx- given by a medical 
man, but other evidence may lie accepted as its equivalent, where it 
could not bo expected that medical testimony would be available. R. 
v. Welt on, 9 Cox C.C. 290, 27 J.P. 24; R. v. Ulmer, 4 Cox C.C. 442; 
R. v. Hull, 12 Cox C.C. 31; R. v. Wicker, 18 Jur. 252.

Proof that witness is absent from Canada]—The proof of absence 
of a witness from Canada, so as to let in his depositions taken on the 
preliminary enquiry is a matter of reasonable inference, determined by 
the probabilities of the vase, and where the more probable conclusion 
is, in the opinion of the trial judge, that the witness is absent from 
Canada, and there is anything in the proof before him pointing to it, 
the court of appeal will not interfere with his finding on that collateral 
Imm. R. x I fill (1S14), S w.wii IMS, IS B.OJL SSI, It CM 
Or. SS4, 17 WJJL 1SS; ft» \. finiSii, » Start. L& ISS,

ft. x. Photo, i BXUL pt S, p. ui; ft. w. ft
22 Can. Cr. Cas. 100 (Que.) ; R. v. Snelgrove, 39 N.8.R. 400, 12 Can. 
Cr. Cas. 189; R. v. Morgan (1893), 2 B.C. R. 329; R. v. Nelson, 1 Ont.
R. 500. Rut if there was a total absence of evidence or manifestly
not sufficient evidence from which to infer that the witness was away, the 
court of appeal might interfere if of opinion that there had been a 
miscarriage of justice. R. v. Angelo (1914), 5 W.W.R. 1303, 1313 (per 
MePhillips, J. A.). If the depositions were wrongly admitted and 
might have influenced the verdict, the principle defined in R. v. Allen 
(1911), 41 S.C.R. 331, would apply. R. v. Angelo, supra, at 1312. And 
see Cr. Code sec. 1019.

It is not necessary that a witness should swear positively to such 
absence. To require positive proof would almost nullify this portion 
of sec. 999 of the Code. R. v. Deloe, 11 Can. Cr. Cas. 224 (N.8.). 
In R. v. Trefry, 8 Can. Cr. Cas. 297, the facts did not appear to justify 
a reasonable inference of continued absence in a foreign country, ns the 
absentee, a doctor, might have changed his mind and returned to 
Canada in the interval of time before the date of the trial. In R. v. 
Deloe, 11 Can. Cr. Cas. 224, the absent witness was an ordinary sailor 
who had shipped for a long voyage out from Canada, and who was not 
free to change his mind. In the latter case Judge Wallace, of Halifax, 
said : “I do not consider that the decision in the case of R. v. 
McCullough, 8 Can. Cr. Cas. 278, means that the Crown must show that 
the absence must be ‘permanent ’ in the ordinary sense of that word, 
but that the Crown must show an absence to continue longer than 
merely a few days, or, in other words, such a period of absence as 
would involve an obstruction of justice if the trial were delayed until 
the expiration of the absence.”

Deposition “ purporting to be signed ”]—In order that sec. 999 
should apply to make admissible at the trial a deposition taken at the
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preliminary inquiry of a witness, since deceased, the fact that the 
justice signed the deposition must appear from the document itself and 
cannot be proven by extrinsic evidence. At a preliminary inquiry ad
journments were made from time to time, and the justice, after entering 
the adjournments as they respectively occurred, signed his name to 
each adjournment entry. Except for a general heading to each day's 
proceedings, there was no caption to any deposition, and there were no 
signatures by the justice other than those mentioned. It was held that 
the deposition should be read together as one continuous document, but 
that what appeared on the document was not sufficient to enable the 
court to say that the deposition “purported to be signed " by the 
justice, and it was, therefore, inadmissible as evidence at the trial, and 
a conviction based thereon was quashed. Rex v. Thompson, 7 Terr. 
L.R. 188.

There is nothing said in sec. 999 as to the time when the evidence 
is to be signed by the judge, and there is no reason why it may not be 
signed at any time before it is admitted in evidence ; it need not be 
signed at the time when or immediately after it is taken. R. v. Baugh 
( 1917 m O LI • H.

It was held in R. v. Hamilton (1898), 12 Man. R. 354, 2 Can. Cr. 
Cas. 390, that the deposition of a deceased witness may be used in 
evidence apart from sec. 999, although it does not “ purport to be 
signed by the justices by or before whom the same purports to have 
been taken ”; but, where it is not admissible by virtue of sec. 999, it 
must be affirmatively shown that all the formalities required to be 
observed in taking depositions have been complied with.

Full opportunity to cross-examine]—The expressions “ entitled to 
cross-examine ” and “ full opportunity to cross-examine," as used in 
secs. 682 and 999, imply for the accused the right to hear the evidence 
delivered in his presence, to catch the words as they fall from the lips of 
the witness, and to mark his expression and demeanor while testifying. 
R. v. Lepine (1900), 4 Can. Cr. Cas. 145 (Que.). When depositions 
in a preliminary enquiry, to which the accused was not a party, and, 
consequently, taken in his absence, are read to the same witness in a 
case against the accused, and the witness, after being sworn in the 
presence of the accused, either affirms that his former deposition con
tains the truth, or makes corrections, as the case may be, and then 
affirms its truth as corrected, the prosecutor, being then given per
mission to ask further questions, and the accused to cross-examine, such 
proceeding does not afford the accused the full and complete opportunity 
to cross-examine contemplated by law; R. v. Lepine, supra ; where there 
has been no consent to that mode of procedure. See note to sec. 978.

Unless there has been a full opportunity to cross-examine, the deposi
tion is not admissible. R. v. Mitchell (1892), 56 J.P. 218, 17 Cox 
C.C. 503; R. v. Prestridgc (1881), 72 L.T.N. 93.

Wnivcr of formalities in provivq deposition]—It is not competent 
for a prisoner, at whose request evidence has been admitted, especially 
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where that evidence would have been properly received if an atiidavit 
had been filed proving that the witneswb were absent or unable to attend, 
afterwards to obtain a new trial upon the ground that the evidence 
was improperly admitted. B. v. llogue, 39 O.L.R. 427, 28 Can. Or.
( as. 419.

Where on a preliminary inquiry before a magistrate the witnesses 
were sworn by him and were then taken into another room and their 
evidence in chief taken by a stenographer and not in the presence of 
a magistrate, such depositions are illegally taken, although the 
prisoner's counsel had the opportunity of afterwards cross-examining 
the witnesses before the magistrate. R. v. Traynor (1901), 10 Que. 
Q.B. #3, 4 Can. Cr. Cas. 410; R. v. Watts, 33 LJ.M.C. 63. The 
objection to the irregularity is not waived by the cross-examination of 
the witnesses on the prisoner's behalf on their return to the magistrate's 
presence, if the objection is taken by the prisoner's counsel before he 
proceeds to cross-examine. R. v. Traynor, supra.

Failure of counsel for the accused to attend on an adjourned enquiry 
to continue the cross-examination of the accused, which has been inter 
rupted by the adjournment of a previous hearing, is not a waiver of 
the right to continue the cross-examination when the witness may be 
available if the witness was not in fact present at the adjourned hear
ing. R. v. Trcvane (1902), 4 O.L.R. 475, 6 Can. Cr. Cas. 124. The 
magistrate should not, under such circumstances, obtain the signature 
of the absent witness to the incomplete examination, in the absence of 
the accused ; and, if he does so, such deposition is not admissible at the 
subsequent trial on proof that the witness is too ill to attend. R. v. 
Trcvane, supra; R. v. Mitchell (1892), 56 J.P. 218, 17 Cox C.C. 503; 
It. v. Prestridge, 72 L.T.N. 93.

Repositions may be used In trial for other offences.

1000. Depositions taken in the preliminary or other investi
gation of any charge against any person may be read as evidence 
in the prosecution of such person for any other offence, upon 
the like proof and in the same manner, in all respects, as they 
may, according to law, be read in the prosecution of the offence 
with which such person was charged when such depositions 
were taken.

Origin]—Sec. 688, Code of 1892.

Statement by accused.

1001. The statement made by the accused person before the 
justice may, if necessary, upon the trial of such person, he given 
in evidence against him without further proof thereof, unless
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it h proved thd tin justice purporting to havi ign<
«lid not in fa«t sign the same.

Orifim) Kec. 089, (Me uf 1892; R.8.C. 1880, ch. 174, aer. 223; 
32-33 Viet., (tan., eh. 30, see. 33; Indictable Offences Act, 1848, Imp.,
eec. 18.

Defendant'» statement nut under uathj—The statement of the 
accused (not under oath) taken on the Code statutory form 20 under 
Code sec. 084, upon the preliminary enquiry, is that to which reference 
is heie made. When the statement purports to be signed by the magis
trate, and also by the accused if he will (Code form 20), ami is regular 
on its face, it may be given in evidence without further proof. It. v. 
Walebek, 4 W.W.R. 501, 507, 21 Can. Cr. Cas. 130, 23 W.L.K. 031 
(Saak.). If the defendant did not understand what lie signed or the 
warning given, it is open to him to establish that fact, and the signifl- 
cance of the statement would be correspondingly weakened. It. v. 
Walebek (1913), 4 W.W.R. 501, 507, 21 Can. Cr. Cas. 130 (Rask.), 
per Brown, J.

The statement may be taken through an interpreter where the 
accused is a foreigner who docs not understand English. R. v. Walebek 
(1913), 4 W.W.R. 501, 21 Can. Cr. Caa. 130, 23 W.L.R. 831 (Hask.).

Although the magistrate’s record of proceedings does not show on its 
face that a statement made by the accused to him in answer to the 
charge was made after due caution in accordance with sec. 084, the 
fact that it was so made may be proved at the trial and the statement 
may then be put in evidence by the prosecution. R. v. Kalabeen 
( 1M7 . I BXMb. i-t. I. p. L

It seems that under the English practice the trial judge may order 
the statement to be road as part of the rase for the Crown on the 
application of the defence when the defence is calling no witnesses, 
and so preserve the right of counsel for the accused to address the jury 
last (Code 944 (3)), subject to the right of reply of the Attorney 
General or counsel on his behalf under Code sec. 944. Article in 42
&J. 081.

Formalities of taking statement of accused under Form 20]—See 
Code 08*.

Accused may obtain copy of his statement before the committing 
magistrate]—See sec. 691.

Corroboration.

Corroborât ion necessary In certain cases.

1002. No person accused of any offence under any of the 
hereunder mentioned sections «hall he convicted upon the evi-
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denoe of onr witnesn. unlwe such witnew is eorroliorsted in whik- 
materiel |>Hrticular hv evidewv implicating the accuwed :

(u) Treeaon, l’art II, sec. '1;
(fc) Perjury, Part IV, Mr. 1,4;
(r) <llfemva Ululer Part V, «res. ill to ÏÜO iiielunnc 
(</) Procuring feigned marriage, Part VI. see. ;
(e) Forgery, Part VII, sirs. 4K8 to 4*0 inclusive.

Origin]—Bee. 684, Code of 181)2, «h amended by ('ode A men dînent 
Act, 1806, 56 Viet., Can., ch. 52, see. 1 ; 32-55 Viet., Can., eh. 10, sec. 54.

For specified offences no conviction "upon tlio evidence of one wit
ness unless such witness is corroboratedetc.]—The wording of see. 
1002 is inartistic in saying that no person shall be convicted upon the 
evidence of one witness, unless such witness is corroborated, etc. The 
usual corroboration is the evidence of another witness, though not neces 
sarily so as it may consist of documentary evidence. But judicial in
terpretation has not restricted the application of the section to cases 
where the prosecution depended upon oral testimony given by one 
person. It is held rather to mean that at least some material particular 
must be proved by evidence in addition to the testimony of any one 
witness relied upon to make out the Crown’s case. It is enough if 
there be other testimony to facts from which the tribunal trying the 
ease, weighing them in connection with the testimony of the one wit
ness, may reasonably conclude that the accused committed the act 
with which he is charged. R. v. Burr, 13 O.L.R. 485, 12 Can. Cr. Cas. 
103.

Apart from the Code, facts which tend to render more probable 
the truth of a witness’s testimony on any material point are admissible 
in corroboration thereof, although otherwise irrelevant to the issue, 
and although happening before the date of the fact to be corroborated. 
Wilcox v. Gotfrey, 26 L.T.N.R. 481 ; R. v. Rahinovitch, 23 Can. Cr. Cas. 
496 (Man.) ; Green v. McLeod, 23 A.R. (Ont.) 676.

The English Perjury Act, 1911 (1 and 2 Geo. V, ch. 6) uses the 
words “A person shall not be liable to be convicted solely upon the evi 
ilenee of one witness as to the falsity of any statement alleged to be 
false.” This is held to mean that there can be no conviction on the 
evidence of one witness alone; there must he one witness and some 
thing else in addition. Reading, L.C.J., in R. v. Threlfall (1914), 10 
Cr. App. R. 112. Furthermore, the jury is entitled to treat a letter 
written by the accused which is consistent either with the guilt or the 
innocence of the accused, according to the meaning which may be taken 
therefrom in conjunction with surrounding circumstances as in fact cor 
roborative if the jury could draw the inference from it that it pointed 
to his guilt. R. v. Threlfall (1914), 10 Cr. App. R. 112; R. v. Everest 
(1909), 73 J.P. 269; 2 Cr. App. R. 130; R. v. Wilson (1911), 6 Cr. 
App. R. 125.

1318
83



[|IWil Criminal Coiie (Part XIX)

Comtboratum in some nuitenal particular implicating the accused)— 
Where corroborât ion of u wit new is required at common law it is not 
requisite that it shall directly implicate the accused. Section 1002 ini 
I loses an additional condition as to the effect of such evidence which must 
he complied with. See Rex v. Willis, lî! Cr. App. R. 16; R. v. 1'ieco 
119171 1 W.W.R. 892, 27 Can. Cr. Cas. 435.

Evidence in corroboration must tie such that it continus in some 
material particular not only the evidence that the crime has been com 
mitted, but also that the prisoner committed it. The test is the same 
as that applicable under the rule of practice at common law in dealing 
with the evidence of an accomplice. R. v. Haskcrville, 86 L.J.K.B. 28,
I until I K it • >\ i IS Or. \| I K si ; u x Qnaa
berger (1909), 152 Cent. Cr. Court 261, 267.

The weight or value of such corroboration as may have been given 
is for the jury, and the case should not be withdrawn from them unless 
the judge is satisfied that it is absolutely beyond the bounds of possi
bility to find corroboration. R. v. Wiltshire (1910), 152 Cent. Cr. 
t’ourt Hess, papers 543, 546.

The corroboration required by sec. 1002 of the Code may result 
from any evidence which tends to give certainty to the contention in 
support of which it is advanced. Peterson v. The King, [1917] 3 
W.W.R 148, II 8X3JL US, 18 0m ' ' R. x
Peterson, [1917] 1 W.W.R. 600, 27 Can. Cr. Cas. 3 (Hash.); R. v. 
Kcheller (1914), 6 W.W.R. 261, 27 W.L.R. 621, 7 Hash. L.R. 239, 
24 Can. Cr. Cas. 1.

Full corroboration is not required by sec. 1002; R. v. Banncrman, 
43 U.C.Q.B. 547 (Ont.) ; R. v. Farrell, 1 Terr. L.R. 166. The com 
plainant only needs to be “ corroliorated in some material particulars 
by evidence implicating the accused.” R. v. Daun, 11 Can. Cr. Cas. 244. 
It has been laid down that where there are several issues and the 
statute requires "corroboration by some material evidence,” it does not 
mean corroboration on each issue. Parker v. Parker (1881), 32 U.C. 
C.P. 113. What is required is corroboration in some material respect 
that will fortify and strengthen the credibility of the main witness, and 
justify the evidence being accepted and acted upon, if it is believed 
and is sufficient. R. v. Daun, 12 O.L.R. 227 ; R. v. Wyse, 2 Terr. L.R. 
103; R. v. Vahey, 2 Can. Cr. Cas. 259 (Ont.). The corroboration re
quired is not unlike that required in the case of accomplices. R. v. 
Daun, 11 Can. Cr. Cas. 244, 12 O.L.R. 227. It is not necessary that 
there should be corroborative evidence as to the very fact ; it is enough 
that there shall be such as shall confirm the jury in the belief that the 
witness is speaking the truth. R. v. Boyes, 1 B. & 8. 311, 320.

Where there is a question as to the date of the offence it may fre
quently happen that the corroboration would lie applicable as to one 
date only, and would disappear if the jury accepted the other date. 
R. v. Wann (1912), 7 Cr. App. R. 135.
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Proof of opportunity nut cor roborative by itself] Homo extreme 
«•uses initier which Home remote acts have been held to lie corroborative 
are to lie found in decision* under the English Bastardy laws, but it 
has recently Iteeu affirmed that corroboration upou a bastardy charge 
is not to Ik* predicated upon mere opportunity. Burbury v. .lackson 
11916] W.N. 348, 80 J.P. 455, 11917] 1 K.B. 16.

The much-quoted case of (’ole v. Manning, 2 (j.B.l). 611, must Ik* 
read with the limitations imposed by later decisions. Hee Harvey v. 
Anning (190.1), 87 L.T.R. 687; re Finch, 21 Ch. D. 267; Radford v. 
Macdonald, 18 A.R, 167 (Ont.).

It has lieen held in Scotland in a bastardy case that proof of oppor 
tunity of intercourse may be corroborative evidence if of such a char 
ncter as to establish suspicion. Bauson v. McKenzie ( 1908), 8.R. 648. 
But when reliance is placed upon proof of opportunity, that proof must 
lie supplemented by proof of circumstances of such a nature as to 
lead to the inference that it was probable that advantage would lie 
taken of the op|>ortunity. Ridley v. Whipp (1916), 21 Argus L.R. 
(Austr.) 129, 111, 22 C.L.R. 381.

Puling at close of prosecutor's nwc]—Where there is question 
whether or not the statutory corrolmration has l»een supplied by the 
evidence for the prosecution and the trial judge rules that it has. 
the defence has then to decide whether to rest the case and ques 
tion the trial judge's decision by a reserved case to test the point ; or 
whether to enter into the defence and call witnesses. If the defence 
chooses the latter course, and if corroborative evidence sufficient to 
satisfy the provisions of the Code appeared in the evidence adduced 
for the defence, the accused could not upon a reserved case any longer 
take advantage of the absence of corroborative evidence at the close 
of the prosecution. R. v. Wakelyn (1913), 4 W.W.R. 170, 21 Can. Cr. 
Cas. Ill, 23 W.L.R. 807 (Alta.) ; R. v. Girvin, 45 8.C.R. 167; R. v. 
Fraser, 7 Cr. App. R. 99.

Corroborative circumstances disclosed in testimony of accused given 
on his own behalf1—If the accused gives evidence on his own behalf, I 
that evidence may be looked at for the statutory corroboration. R. v. " 
Wakelyn (1913) 4 W.W.R. 170, 23 W'.L.R. 807, 21 Can. Cr. Cas. Ill 
(Alta.) ;• R. v. Fontaine, 23 Can. Cr. Cas. 159 (Ont.) ; R v. Rebeller 
(1914) 6 W.W.R. 261, 263, 23 Can. Cr. Cas. 1 (Rask ); R. v. Nash 
(1914) 6 W.W.R. 1390, 23 Can. Cr. Cas. 38, 7 Alta. L.R. 449, 28 W.L.R 
960.

The corroboration in the testimony of the accused himself may con 
sist of a circumstance admitted by the accused to which he offered an 
explanation of an exculpatory character, but which was of an implient 
ing character were the testimony of the prosecutrix lielieved, if the 
court is of opinion that the explanation offered by the accused was an 
unreasonable one. R. v. Fontaine. (1914) 23 Can. Cr. Cas. 159.

Instruction of jury as to what evidence is of a corroborative char 
acter if believed']—Where corroborative evidence is required by the Code, 
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it is the duty of the- trial judge to instruct the jury hs to what part 
of the* evidence, if any, bears that character, if believed, and if he mis 
instructs them, the matter can 1m* reviewed on a reserved case. R. v. 
McClain, 7 W.W.R. 11.14 (Alta); R. v. Bechtel (1912) 2 W.W.R. «24, 
21 Can. Cr. Cas. 40.

Ho also where there is no jury, if the judge has obviously treated
ns the ....roborative evidence required by the Code, something which
is not such, it would probably be fatal to the conviction. R. v. McClain, 
7 W.W.R. 11.14, 11.17 (Alta.); per Stuart, .1.

Conviction without corroborative evidence will be set aside where 
Code requires corroboration]—If there is not the corroboration which 
sec. 1002 requires, a conviction will be quashed in a case to which that 
section applies. R. v. Magnolo, 22 B.C.R. .159, 26 Can. Cr. Cas. 419; 
and see R v. Cohen (1914) 10 Cr. App. R. 91, 101 ; R. v. Akerlev (1918) 
N.B.R., .10 Can. Cr. Cas. 343.

No statutory provision as to corroborating the testimony of an 
accomplice; practice as to accomplice evidence]—A jury not only may, 
but ought, to be told that while they ought not to convict on the un
corroborated testimony of an accomplice they are strictly in law at 
liberty to do so if they see fit. R. v. McClain, 7 W.W.R. 1134, 1137 
(Alta.); R. v. Bechtel, (1912) 2 W.W.R. 624, 21 Can. Cr. Cas. 40 
(Alta.); R. v. Akerley (1918) 30 8.C.R. .14.1 (N.B.).

As to an accomplice the custom is to advise the jury that they 
should not find a verdict on an accomplice's evidence without corrobor
ation in some particular material to the issue. R. v. Baskerville, [1916] 
2 K.B. 658, 13 Cr. App. R. 81. So upon a charge of receiving stolen 
property, Bray, J., said, the doctrine (as to accomplices) would lie done 
away with, if all that is required is to prove that the goods had in fact 
been stolen. R. v. Crane, (1912) 7 Cr. App. R. 113; and see R. v. 
Wilson, (1911) 6 Cr. App. R. 125; R. v. Dimes (1911) 7 Cr. App. R. 43.

The corroboration which the common law requires is corroboration in 
some material particular tending to show that the accused committed 
the crime charged. It is not enough that the corroboiation shows the 
accomplice-witness to have told the truth in matters unconnected with 
the guilt of the accused. R. v. Baskerville [1916] 2 K.B. 658, 12 Cr. 
App. R. 81; 86 L.J.K.B. 28; R. v. Dumont, (1918) 54 Que. S.C. 9, 29 
Can. Cr. Cas. 442; R. v. Quinn, (1918) 4.1 O.L.R. 385.

On a trial by a judge without a jury a conviction upon the evidence 
of an accomplice will not be set aside ffir want of its corroboration. 
R. v. 1 rank, 16 Can. Cr. Cas. 237, 21 O.L.R. 196.

There is no error in law in receiving the evidence of a confessed 
accomplice who had pleaded guilty and was awaiting sentence. He is 
a competent witness and his competency is not affected by the fact that 
sentence had not been passed. R. v. McClain, 7 W.W.R. 1134 (Alta.). 
There mnv, however, be circumstances in which the judge will prefer to 
pass sentence first so as to remove the inducement which the witness
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might feel iu giving evidence in favour of the Crown in anticipation 
that the Crown would lie lenient with him when moving for sent ern e 
in his case. R. v. McClain, supra, at 1138, citing Winner v. The (jueen. 
L.R. 1 Q.B. 28#, 85 L.J.M.C. 161, and R. v. Payne. L.R. 1 C.C.R. 34#, 
354.

H'ho is an accomplice]—An accomplice is one who knowingly, volun 
tarily and with common intent with the principal offender unites in 
the commission of a crime. R. v. Ah Jim (1905) 10 Can. Cr. Cas. 126.

The test by which to determine whether one is an accomplice is to 
ascertain whether he could lie indicted for the offence for which the 
accused is Wing tried. R. v. Rat/. (1913) 4 W.W.R. 1231, 21 Can. Cr. 
Cas. 343, 24 W.L.R. 90S (Mask.). An accessory before the fact is an 
“accomplice” within the rule requiring that the jury lie warned against 
accepting his uncorroborated evidence. R. v. Rat/., 4 W.W.R. 1231 ; and 
we it x Tele, | IMS] 2 K.B. SM, :: LJ.K.B 1048.

Where on the trial of a charge of larceny the only evidence against 
the defendant is that of the |iersoii who receives the stolen property, 
and there is a suspicion that he knew that the property was stolen, 
his evidence must not lie left to the jury as that of an untainted wit 
ness, but they should lie warned that if they think that he was an 
accomplice there ought to be corroboration of his story. R. v. Jennings 
(1912) 7 Cr. App. R. 242.

Spies or informers distinguished from accomplices]—The detective 
or spy is in law wholly different from the accomplice. The rule that the 
evidence of an “ approver ” or accomplice requires corroboration is a 
rule of practice, not of law (except in eertaiu cases where the statute 
is express). The rule does not apply to jiersons who have joined in el
even provoked the crime as agents of the police or of the authorities, 
as ordinary spies or informers: R. v. McCranor, (1918) 15 O.W.N. 260; 
Wigmore on Evidence, vol. 3, sec. 2060 (h) ; R. v. Mullins (1848), 3 
Cox C.C. 526, 7 Ht. Tr. N.H. 1110; Regina v. Dowling (1848), 3 Cox 
C.C. 509, 516; Rex v. Despard (1803), 28 How. St. Tr. 346, 489; R. v. 
Biekley (1909) 73 J.P. 239, 53 Sol. J. 402.

Where liecause of zeal or other reasons an officer of the law has been 
led to make false statements to induce the commission of an offence 
in order that he may lie able to prosecute the offender, his testimony 
must be weighed in the light of the possibility that the same motives 
may have a tendency to induce him to colour his testimony in order to 
secure a conviction. Amsden v. Rogers, (1916) 10 W.W.R. 1337, 9 
Bask. L.R. 323, 26 Can. Cr. Cas. 389, 34 W.L.R. 1174.

Jury disregarding warning as to corroboration of an accomplice]— 
If, notwithstanding the caution as to an accomplice's testimony, the 
jury convict, without corroboration, the verdict will stand. R. v. Betchel 
(1912) 2 W.W.R. 624, 21 Can. Cr. Cas. 40 (Alta.) ; R. v. Frank (1910) 
16 Can. Cr. Cas. 237, 21 O.L.R. 196, 16 O.W.R. 50; R. v. McNulty (1910) 
22 O.L.R. 350, 17 O.W.R. 611,17 Can. Cr. Cas. 26 ; R. v. McCranor, ( 1918)
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15 O W N. 260, 981; K. v. Cohen (1914) 10 Cr. App. K 91, 101 ; R. v. 
Htuhli* ( 1885) 25 LJ.M.C 16, Dear*. C.C. 555, 7 Cox C.C. 48; R v 
Hove*. 1 H. & 8. :’,11, 9 C«,x C.C. 89; re Meunier (18941 2 Q.B. 415, 18 
Cox C.C. 15; R. v. Reynolds (1908) 1 8a*k. L.R. 480, 15 Can. Cr. Cas. 
209, 9 W.L.R 299; R. v. Dumont, (1918) 54 Que. 8.C. 9, 29 Can. Cr. 
Ca*. 442.

Evidence of wife of accomplice]—A strong caution should l>e ad 
diepaod to the jury iih to the reception of the evidence of the wife of an 
accomplice to corroborate hi* statement. R. v. Payne, (1918) 8 Cr. 
App. R. 171, 29 Time* L.R. 25.

On the trial of an indictment one of several accomplices in the 
crime charged was called a* a witness against the accused. His evidence 
was corroborated by that of the wife of another accomplice who was 
not called. The wife was herself innocent of any connection with the 
crime. Under those circumstances it was held that the jury were en
titled to rely upon her evidence as good corroboration, and that the 
mere fact that she was the wife of an accomplice, and that her evidence 
was not itself corroborated by an independent witness, did not disentitle 
it to credit. R. v. Willi* [1916] 1 K.B. 988, 85 L.J.K.B. 1129, 12 Cr. 
App. R. 44. The decision in R. v. Neale (1885) 7 C. & P. 168, is no 
longer to be considered authoritative. R. v. Willis, supra; R. v. Payne, 
supra.

Corroboration of confession]—A confession properly proved in law 
needs no corroboration to found a conviction, although in practice there 
is invariably some corroboration. R. v. Sykes, 8 Cr. App. R. 288.

Corroboration on perjury charge]—See secs. 170-174.
Corroboration in seduction cases]—Code secs. 211-220.
Corroboration in offence of “procuring ”]—Code secs. 216-218.
False marriages]—Code sec. 809.
Forgery offences]—Code secs. 466 (definition), 468-470.

Ltldence of child not under oath rerehed in certain ease*. - Cor
roborât ion.—If false perjury.

1003. Where, upon the hearing or trial of any charge for 
carnally knowing or attempting to carnally know a girl under 
fourteen or of any charge under sec. 292 for indecent assault, 
the girl in res(>eet of whom the offence is charged to have been 
committed, or any other child of tender years who is tendered 
ns a witness, does not, in the opinion of the eourt or justices, 
understand the nature of an oath, the evidence of such girl or 
other child of tender years may Ik? received though not given 
upon oath if, in the opinion of the eourt or justices, as the ease 
may Ik?, such girl or other child of tender years is possessed of 
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su lia ient intelligence to justify the reception of the evidence 
ami understands thv duty of shaking the truth.

2. Hut no person shall Ik* liable to bv convicted of thv offence, 
nnlvss thv testimony ailimltvd by virtue of this section and given 
on lie ha If of thv prosecution, is corroborated hy some other 
material evidence in support thereof implicating the accused.

d Xny witness whose evidence is admitted under this section 
is 11 de to indictment and punishment for |M*rjury in all respects 

he or she had been sworn.

Oriflin]—Sec. 685, Code of 1892; 5.1 Viet., Can., eh. .17, see. 1.1.
Corroboration of child's testimony not under oath]—It ought to he 

pointed out to the jury that they must not net on the evidence of the 
child alone, hut that “there must he corroborât ion of it before they 
are entitled to regard the child's evidence at all." Per Isaacs, L.C.J., in 
R. v. Murray (1913) 9 Can. Cr. Cas. 248. The jury should he directed 
not to convict upon evidence given under see. 1003, unless it is cor 
rohorated as required hy sub-sec. (2). R. v. Davies, 85 L.J.K.13. 208, 
11 Cr. App. R. 272, 25 Cox C.C. 225. Corroboration may he found in 
the conduct of the prisoner when accused of the offence. R. v. Rtex’ens 
(1913) 9 Cr. App. R. 132.

That the child identified the accused after the offence may l>e shown 
hy other witnesses although the child in giving unsworn testimony had 
not been asked about the previous identification. R. v. Christie [19141 
A.C. 545.

The Annual Report of the Supt. of Neglected Children, Alta., 1917. 
page 02, says, as to the difficulty in cases where evidence must he given 
hy children: “A child may give a very straight story, but under tense 
excitement and a cross-examination may fall down completely. The 
benefit of a doubt must he given to the accused, and because a child's 
evidence cun he so shaken, many a guilty man goes free. From a lay
man's point of view, it would seem that some better way could he 
adopted for eliciting evidence from children. If the court itself were 
to ask all the questions at the suggestion of the attorneys interested in 
the case in an effort simply to get at the truth, greater justice would 
be done."

Corroboration of child's unsworn testimony by another child's un
sworn testimony]—The question whether the evidence not given on oath 
of one child of tender years may be corroborated by the evidence not 
given on oath of another child of tender years is not vet authoritatively 
settled.

In Alberta the decision in R. v. Whistnant (1912) 3 W.W.R. 480. 
22 W.L.R. 762, 20 Can. Cr. Cas. 322, denies that such evidence is cor- 
rohoratix*e; and that decision xvas approved in R. v. Mclnultv (1914) 
19 B.C.R. 109. 6 W.W.B. 315, 22 Can. Cr. Cas. 347, 27 W.L.R* 464. ex
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plaining a prior decision in R. v. I man Din, 15 B.C.R. 476, 18 Can. Cr. 
(’as. 82. But see, contra, R. v. Shorten [1918] 3 W.W.R. 5 (Saak.). An 
appeal in the latter case to the Supreme Court of Canada upon another 
question was dismissed but there being no dissent below on this point, 
the appellate court had not to consider it. R. v. Shorten, [1918] 3 
W.W.R. 10, 57 8.C.R. 118. Similarly in R. v. Fontaine, (1914) 23 Can. 
Cr. Cas. 159, the Appellate Division in Ontario found it unnecessary to 
consider that question because of other testimony being held sufficient 
to satisfy the Code provision.

Sub-see. (2)—Some “other material evidence in support thereof 
implicating the accused ”]—In most cases the rule is that where there is 
a substantial corroboration of the evidence of an interested party, it 
confirms not only the statements which are expressly supported by the 
corroborating evidence, but all statements made: see Minister of Stamps 
v. Townsend, 11909] A.C. 633. That principle would be applicable to 
the corroboration spoken of in sec. 1C of the Evidence Act, R.8.C. 1906, 
ch. 145, but falls short of the “other” material evidence required by 
sec. 1003 (2) Crin». Code. R. v. McGivncy (1914) 22 Can. Cr. Cas. 222 
224 (B.C.) ; per Irving, J.A. ; R. v. De Wolfe, (1904) 9 Can. Cr. Cas. 
38 (N.8.) ; R. v. Iman Din, (1910) 15 B.C.R. 470, 18 Can. Cr. Cas. 82

Weight of testimony of young child given on oath; rule as to cor 
roboration]—That the child had been instructed on the nature of an 
oath only a few days lief ore the trial will not prevent her evidence on 
oath being received where the judge finds her competent to l»e sworn. 
R. v. Armstrong, 15 O.L.R. 47, 12 Can. Cr. Cas. 544. Even where no 
statutory corrolKiration is provided for, as to the particular offence, 
it is the custom of judges to warn juries not to convict a prisoner on 
the uncorroborated evidence of a child, although given under oath, 
except after the jury has weighed such evidence with extreme care. 
R. v. Dosai (1918) 87 L.J.K.B. 1024, 1026; R. v. Graham (1910) 4 
Cr. App. R. 218; R. v. Pitts (1912) 8 Cr. App. R. 126; R. v. Cratchlev, 
(1913) 9 Cr. App. R. 232.

Question of corroboration generally]—Rep note to sec. 1002.
Juvenile Courts]—Where Juvenile courts have been established under 

the Juvenile Delinquents Act, Can., 1908, ch. 40, us amended by 1912. 
ch. 30, and 1914, ch. 39, its provisions will control as to trials of 
children under sixteen years of age.

Sentence, Arrest of Judgment and Appeal.

Accused found guilty. Showing cause against sentence.

1004. If the jury find the accused guilty, or if the accused 
pleads guilty, the judge presiding at the trial shall ask him 
whether lie has anything to say why sentence should not hi1 
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passed upon him according to law : Provided that the omission 
M) to ask shall have no effect on the validity of the proceedings.

Griffin]—See. 73.1, Code of 1892.
Counsel's address asking clemenai/]— It is at this stage of the pro

ceedings that counsel for the prisoner addresses the court, to ask clem 
ency for him and to advance such facts ns might induce the trial judge 
to exercise any discretion he may have to impose a lighter sentence than 
the maximum, or to grant the prisoner a conditional release on “ sus 
pended sentence ” under Code sec. 1081 if the case is one which comes 
within the terms of the latter section. The question put by the judge 
before sentence is not, however, directed to appeals for clemency but 
to legal objections against any judgment lieing given upon the verdict 
Matters in mitigation of the offence itself should be brought out in the 
evidence for the defence, but other matters, such as the effect on the 
family of the accused, or the condition of health of the accused himself, 
may influence the court in determining the extent of the imprisonment 
to be awarded. If the question of bad health is likely to be eontro 
verted by the Crown, it is advisable to have present, the physician whose 
certificate is relied upon as showing the impaired health of the accused, 
to answer any questions the judge may choose to put in verifying or 
testing the physician’s conclusions in that regard.

Social standing as affecting sentence]—Mr. Justice Channell, speak 
ing for the Court of Criminal Appeal in R. v. Cargill (1913) 8 Cr. App. 
R. 224 at 231, said : “ It is very desirable, if possible, to pass a sen tenon 
on a man in a good position exactly the same as on a man in a different 
position ; it is true the sentence is harder, but the offence is correspond
ingly greater ; the man ought to know better, and the way of meeting 
that is to give exactly the same sentence ; the sentence is worse, but 
by reason of the prisoner’s position the offence is worse.”

Disposing of other admitted offences at time of sentence]—The 
judge, in sentencing a prisoner for an offence, is entitled to, and it is 
desirable that he should take into consideration any other charge of 
the same character which the prisoner admits, even though the prisoner 
may not have been committed for trial on such other charge. Where 
the other offence is not admitted by the prisoner, the judge ought not 
to take it into consideration. In cases where the other offence of the 
same character is admitted, and there has been a committal in respect 
of it, the judge should be satisfied that the prosecution consent to it 
being taken into consideration, and even then he ought not, as a matter 
of course, to take it into consideration. If there has been a committal in 
another county, or in respect of a different class of offence, and the pro
secution does not consent, the other offence ought not to be taken into 
consideration ; and, even where the prosecution consent, such other 
offence, although of the same class, if there has been a committal in
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inspect of it in another county, should lie left to bo dealt with in the 
other county. Rex v. McLean, [1911] 1 K.I3. 332, 27 Times L.R. 138.

Leave may lie given to the Crown after verdict to adduce evidence 
of previous convictions of the accused for the information of the court 
in determining the punishment. R. v. Rowluk, 24 Can. Cr. Cas. 127, 8 
w U K Ml K. x. 1*m \ iv, is (ha. Or* Oml IN

It was said in a Manitoba case that when a previous conviction is 
not charged in the indictment or information, neither a judge nor a 
magistrate has any right to ask a prisoner, after conviction, whether 
he had been previously convicted or not, either with the view of ascer 
taining whether the prisoner is liable to any increased punishment in 
such case, or with the view of determininig what the proper sentence 
within the ordinary maximum provided by the statute in the particular 
case, should be. If a more onerous penalty is provided by statute in 
case there has been a previous conviction, it is to be applied only where 
the previous conviction has been charged in the indictment or informa
tion ; for example, the additional punishment for theft after a previous 
conviction for theft. Code sec. 386 (2) ; Rex v. Edwards, 17 Man. L.R 
288, 13 Can. Cr. Cas. 202.

The habit of acting on statements as to prior convictions shown in 
the police calendar, but not strictly proved or admitted, in deciding 
upon the punishment, was deprecated in R. v. Metcalfe, 25 T.L.R. 512. 
R. v. Everitt, 8 Cr. App. R. 156, and R. v. Palmer, 8 Cr. App. R. 245; 
so also as to statements made by a police officer as to offences supposed 
to have been committed by the prisoner, but not admitted by him where 
there had been no prosecution for them. R. v. Brooks, 8 Cr. App. R. 
Ill, 29 Times L.R. 152; R. v. Everitt, 8 Cr. App. R. 156.

Evidence of motive after plea of guilty]—When a prisoner pleads 
guilty the judge may, before passing sentence, in order to form an 
opinion as to the degree of culpability, hear evidence as to the motive 
which induced the prisoner to commit the offence; but where the offence 
is, by statute, punishable by a more severe sentence if accompanied by 
circumstances of aggravation, such circumstances may be taken into 
account in passing sentence only if they have been charged in the indict
ment and been proved to the satisfaction of the jury or admitted by 
a plea of guilty. R. v. Bright, [1916] 2 K.R. 441, 12 Cr. App. R. 69. 
115 L.T. 488.

Character evidence given hy police as affecting sentence]—Police 
officers in giving evidence of a prisoner's character after couviction. 
must distinguish carefully between information within their own knowl
edge and information supplied to them, and between statements of fact 
and statements of opinion. R. v. Stratton, 10 Cr. App. R. 35.

For the purpose of sentence, previous acquittals should bo wholly 
disregarded. R. v. Joseph son, 10 Cr. App. R. 8.

Awarding costs of prosecution on conviction]—On conviction for any 
indictable offence, the court may add to the sentence an order that the
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|ierson convicted Khali pay the rusts or expenses incurred if the court 
sees fit to do bo, including an allowance for loss of time. Bcc. 1044, 
which see as to payment from official fund in certain cases pending 
realization from accused.

Presence of accused at time of sentence]—The rule at common law ia 
that when any corporal punishment is to lie inflicted the defendant must 
lie personally before the court at the time of pronouncing the sentence. 
25 Am. & Eng. Encyc., 2nd cd., 206; Rex v. Harris, 1 Ld. Ravin. 267 ; 
Reg. v. Tcmpleman, 1 Balk. 56. When a fine only is to lie imposed it 
is discretionary with the court to require the presence of the defendant 
when sentence is rendered. Reg. v. Tcmpleman, 1 Bulk. 56; Duke's case, 
1 Balk. 400; Rex v. Haim, 3 Burr. 1786; Reg v. Kinglakc, 18 W.R. 806.

Maximum and minimum terms and cumulative punishments1—Bet- 
secs. 1054, 1055.

Commencement of sentence]—The Penotentiaries Act, R.8.C. 1006. 
ch. 147, provides that every one who is sentenced to imprisonment in a 
penitentiary shall be subject to the provisions of the statutes relating 
to such jienitentiary, and to all rules and regulations lawfully made 
with respect thereto. Also that the term of imprisonment in pursuance 
of any sentence shall, unless otherwise directed in the sentence, com 
mence on and from the day of passing such sentence ; but no time during 
which the convict is out on bail shall lie reckoned as part of the term 
of imprisonment to which he is sentenced. (Sec. 4.1.)

A similar provision us to the commencement of sentence is made as 
regards sentences to prisons and reformatories by the Prisons Act, 
R.8.C. 1906, ch. 148, sec. 3.

Where the different counts in an indictment refer to and charge 
what is really the same offence the practice is either to render sentence 
on each count to run concurrently (Archbold’s Crim. Pldg., 13th ed.. 
62), or to render a single sentence upon all the counts for the entire 
offence. Ryalls v. Reg., 11 Q.B. 795, 3 Cox C.C. 251 ; O’Brien v. Reg., 2 
Cox C.C. 122; and see Kelly v. The King, [1917] 1 W.W.R. 403, 54 
8.C.R. 220, 27 Can. Cr. Cas. 282; R. v. Kelly, [1917] 1 W.W.R. 40, 27 
Can. Cr. Cas. 94; R. v. Norman [1915] 1 K.B. 341; R. v. Lockett, 
[1914] 2 K.B. 720, 83 L.J.K.B. 1193.

Certified copy of sentence to penitentiary a sufficû nt warrant]—The 
penitentiary warden is to receive the convict without any further war
rant than a copy of the sentence taken from the minutes of the court 
lief ore which the convict was tried, and certified by a judge or by the 
clerk or acting clerk of such court. Penitentiaries Act, R.8.C. 1900. 
ch. 47, sec. 44.

The certified copy of sentence is sufficient warrant for the imprison 
ment of a convict in the penitentiary, and it is not necessary that it 
should contain every essential averment of a formal conviction. Where 
the venue is mentioned in the margin of a commitment, in the case of 
an offence w-hich does not require local description, it is not necessary
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that the warrant should describe the place where the offence was com
mitted. A warrant of commitment to a penitentiary need not state the 
lime from which the term of imprisonment shall begin to run, aa under 
the Penitentiariew Act terms of imprisonment commence on and from 
the day of the passing of the sentence. Ex porte Smithcman (Smithc- 
man v. The King) .15 Can. S.C.R. 189, 490, 9 Can. Cr. Cas. 10, 17.

If the certificate of sentence to imprisonment In a penitentiary is 
irregular for omission of the date of sentence, leave may be given on a 
habeas corpus motion to return an amended certificate correcting the 
omission. R. v. Wright, 10 Can. Cr. Cas. 461.

Punishments and disabilities]—See sec. 1027 et srq.
mission in part for good conduct in penitentiary]—See Peniten 

tiaries Act, R.S.C. 1906, ch. 147, sec. 64.
A convict in a penitentiary may provisionally cam a remission of 

part of his sentence by good conduct duly certified in pursuance of the 
Penitentiary Regulations of November, 1898; but remissions so earned 
are subject to forfeiture under such rules and this without any hearing 
in the nature of a trial or any right of the convict to lie heard. R. v. 
fTedrie, 18 Oea. Ci Oee : 1, 6 O.H M M

rrima facie the warden and officers of a penitentiary are to deter
mine questions of remission of part of sentence under the Penitentiary 
Regulations of Novemlier, 1898, for good conduct of the convict while 
in the prison, and also questions of the forfeiture of remissions earned, 
subject to review and sanction by the Minister of Justice under such 
regulations; it is not open to the court on habeas corpus to enquire into 
the validity of a direction contained in a report duly approved by the 
Minister forfeiting on the ground of misconduct the periods of remission 
previously earned by the convict. Ibid.

Proving previous convictions after verdict and before sentence]— 
After conviction, and on the accused coming up for sentence, the Crown 
may put in certified copies of previous convictions against the accused 
and proof of identity in each case with a view to asking a severe 
sentence. R. v. Rowluk, 8 W.W.R. 99i>, 24 Can. Cr. Cas. 127 (Man.).

Sentence justified by any count.

1005. If one sentence is passed upon any verdict of guilty 
on more counts of an indictment than one, the sentence shall 
be f. * of such counts would have justified it.

Origin]—Sec. 626, Code of 1892.

Where sentence carried out when venue changed.

1006 When anv sentence is passed upon any person after 
a trial had under an order for changing the place of trial, the 
court may in its discretion, either direct the sentence to be 
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carried uul at the place where the trial was had or order the 
person sentenced to lie removed to the place where his trial 
would have been had hut for such order, so that the sentence 
may lie there carried out-

Origin]—See. 733-4, Cuite of 1892; R.R.C. 1880, eli. 174, sec. 240.

Motion In arrest of Judgment. Sentence during silting of court.
Recognizance to appear for sentence.

1007. The accused may at any time before sentence move 
in arrest of judgment on the ground that the indictment doe- 
nut, after amendment, if any, state any indictable offence.

2. The court may in its discretion either hear and determine 
the matter during the same sittings or reserve the matter for 
the court of apjieal as hereinafter provided.

3. If the court decides in favour of the accused, he shall be 
discharged from that indictment.

4. If no such motion is made, or if the court decides against 
the accused upon such motion, the court may sentence the accused 
during the sittings of the court, or the court may in its discretion 
discharge him on his own recognizance, or on that of such 
sureties as the court thinks fit, or both, to apjiear and receive 
judgment at some future court or when called upon.

5. If sentence is not passed during the sittings, the judge of 
any superior court before which the person so convicted after
wards appears or is brought, or if he was convicted lieforc a 
court of general or quarter sessions, the court of general or 
quarter sessions at a subsequent sittings may pass sentence upon 
him or direct him to lie discharged.

Origin]—See. 733, Code of 1892.
Motion in arreat of judgment]—Hubject to the limitations of Code 

sees. 898 and 1010, the accused may, under sec. 1007, sub-sec. (1), liefore 
sentence, move in arrest of judgment, on the ground that the indictment 
dor» not, after amendment, if any, state any indictable offence. Thera 
seems to be another ground for arrest of judgment still open to the 
accused under uncommon circumstances, not affected bv secs. 898 or 
1010, namely that after indietment found and liefore judgment pro- 
Honored, the statute on which the indictment is framed hail lieen re 
pealed. Bowen-Rowlands on Indictments, p. 101 ; R. v. St. Mawgan 
8 A. & E. 496, 7 L.J.M.C. 98; R. v. Denton, 18 Q.B. 761, 21 L.J.M.C 
20. The question of the court's jurisdiction is not plxqierly raised by a
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motion in arrest of judgment. K. v. liogle (1890) 5 Can. Cr. Cas. 53. 
5 Que. Q.B. 59. See Code see. 1015 as to appeal.

See. 942 declares the right of the accused to make full answer and 
defence after the close of the ease for the prosecution. The jury having 
found the facts against him by a verdict of guilty, he may still apply 
to the court to withhold sentence, i.e., in arrest of judgment, on the 
ground that the indictment does not state any indictable offence (Ci 
Code sec. 1007), notwithstanding the objection taken before plea and 
notwithstanding any amendment made under Cr. Code sec. 898. In 
practice a formal defect apparent on the indictment is amended on the 
motion to quash or the filing of a demurrer. As to the scope of the 
statutory power of the court to amend the indictment, see note to see 
898. A distinction is to be made between a count which imperfectly 
states the offence, and which is in that sense a defective count, and a 
count in which there is a total omission of a necessary averment. In 
the former case the defect is generally curable by amendment, and 
objection must be taken by demurrer or motion to quash ; Code sec. 
898 ; and the court may amend the defect apparent on the face of the 
indictment. Sec. 898. Failure to demur or to move to quash will pre
vent the accused from afterwards moving in arrest of judgment for such 
apparent defect which, had it been raised by demurrer or motion to 
(piash, might have been amended bv the court.

If, on the other hand, the indictment did not charge an offence at 
all, it would not be amendable ; R. v. Flynn, (1878) 18 N.B.R. 1121 ; 
R. v. Bainbridge (1918) 42 O.L.R. 206; R. v. Jackson (1917) 40 O.L.R. 
173; and see R. v. Quinn (1918) 43 O.L.R. 385.

The verdict would not cure a total omission of an averment essential 
to disclose a crime as distinguished from its being essential to give 
particulars of the crime. See R. v. Silverlock, [1894] 2 Q.B. 7C6, 772, 
«3 L.J.M.C. 233 ; Heymann v. The Queen, L.R. 8 Q.B. 102, 12 Cox C.C. 
383; R. v. Aspinall, 2 Q.B I). 48, 58, 13 Cox C.C. 503, 46 L.J.M.C. 145, 
lin. affirming R. \- Aspinall, 1 Q.B.D. 730; R. \ . Lynch (1000] l K.B 
144, 72 L.J.K.B. 167; R. v. Schaefer, (1918) 28 Que. K.B. 35, 31 Can. 
Cr. Cas. 22.

In cases in which the defect would not be cured by verdict, the 
accused might still move in arrest of judgment or take an appeal (sec. 
1013 et scq.) in the manner which is now substituted for the former pro
cedure on a writ of error (sec. 1014). Heymann v. The Queen, L.R. 8 
Q.B.D. 102; R. v. Goldsmith, L.R. 2 C.C.R. 74, 42 L.J.M.C. 94. But it 
may be that such cases are not within the scope of sec. 1007 as regards 
arrest of judgment, and that the motion in arrest of judgment upon a 
non-amendable indictment is founded on the common law rather than 
upon sec. 1007. See opinion of Clute, J., in R. v. Quinn, (1918) 43 
O.L.R. 385, 390; R. v. Carr, (1872) 26 L.C. Jur. 61 (Que.) ; R. v. Deery, 
(1874) 26 L.C. Jur. 129 (Que.); R. v. Flynn (1878) 18 N.B.R. 321.

Referring to sub-sec. 1 of sec. 1007, Idington, J., in Fad v. The
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King (190b), 13 Can. O. Can. 348, at 365, 40 Can. H.C.R. 272, said:
“ This is not as clear as one would wish. Is it only in the case of an 
amended indictment that the motion lies! The very comprehensive 
language of section 898 shows how very limited a field is left for 
motions in arrest of judgment. It is quite possible that after a prisoner 
had pleaded instead of demurring, that the indictment might erroneously 
be amended by a trial judge in such a way as to render it bad in law. 
If he should, over-confident of his own judgment, make a mistake in 
refusing to allow a demurrer to an amended indictment, the only re
course the prisoner would have as of right, save objecting to the amend
ment and noting of it, would he this motion to arrest judgment.”

New indictment may follow an arrest of judgment]—If judgment is 
arrested upon an insufficient indictment, the accused may lie again in
dicted. Vaux’* case, 4 Co. R. 44a, 45b; 4 Blackst one’s Com. 375.

Prosecutor's appeal if judgment arrested]—If the court arrests the 
judgment and refuses to pass any sentence, the prosecutor may, with
out any preliminary motion for leave to appeal, move the court of appeal 
(sec. 2, sub-sec. (7) ) to pass a proper sentence. Sec. 1016, sub-sec. (2).

Jf’hat objections must be taken before plea]—See sec. 898.
Sentence deferred to another sittings of court]—If the trial judge 

is prevented by illness from attending the sittings to which sentence had 
been deferred, the judge assigned to take his place may pass the sentence. 
R. v. Bourret (1914) 24 Can. Cr. Cas. 65.

Arrest of judgment in defamatory libel]—See sec. 956 (2).
Review of vei'dict and sentence]—The accused has a limited right 

of appeal on questions of law (Code sec. 1013) and may apply to the 
trial judge for a reserved case (Code sec. 1014) for the opinion of the 
Court of Appeal. If a reserved case is refused he may move for leave 
to appeal on the questions of law desired to be raised (Cr. Code secs. 
1015-1017). If leave is grunted, the Court of Appeal directs the trial 
judge to ” state ” a case, and the case so “ stated ” is brought up in 
much the same manner as a case “ reserved ” by the trial judge. The 
motion for leave to appeal is sometimes called an appeal from the re
fusal to reserve a case ; though sub-sec. 2 uses the words “ move the 
court of appeal for leave to appeal.” This appeal, whether by case 
reserved or case stated, lias an important qualification us regards objec
tions to the admission or rejection of evidence and to objections that 
the jury was misdirected or that “ something not according to law was 
done at the trial,” and that is, that no conviction shall be set aside or 
new trial directed unless the appellate court is of opinion that some 
“ substantial wrong or miscarriage” was occasioned at the trial. Code 
sec. 1019. It is specially provided, however, that the improper disallow
ance of a defendant's challenge of a juror shall entitle him to a new 
trial apart from this limitation as to substantial wrong. To attack the 
verdict on the ground that it is against the weight of evidence requires 
the concurrence of the trial judge. If the trial judge thinks the verdict
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ugaiust the accused is perverse, he may give him leave to apply to the 
Court of Appeal for a new trial ou the ground that "the verdict was 
against the weight of evidence,” and the court of appeal may then direct 
u new trial “if it thinks lit.” Code sec. 10-1. Again, there is always 
the remedy of an application to the Crown for u remission or commuta
tion of the sentence. For offences against the Criminal Code or other 
federal laws, the application will be made to the Department of the 
Minister of Justice, Ottawa, and the Minister has a statutory power 
under Code sec. 102- to direct u new trial in certain contingencies.

The unanimous opinion of the Court of Appeal on a reserved or 
stated case is final, subject to a possible prerogative appeal to the 
Judicial Committee of the Privy Council (see note to sec. 1025), but if 
there is a dissent in the Court of Appeal and one or more judges answer 
in favour of the accused some of the quest ions submitted, so that the 
court cannot be said to be “ unanimous in affirming the conviction,” a 
further appeal will lie from the affirmance ordered by a majority in 
the Provincial Court of Appeal to the {Supreme Court of Canada, sitting 
at Ottawa. See note to Code sec. 1024.

Punishment only after being duly convicted]—See Code sec. 1027.
Discretion as to penalty]—See Code secs. 1028 and 1029, 1035, 1044, 

1048 1057.

» oiuan sentenced to deaili while pregnant. Inquiry as to pregnancy

1008. If sentence of death is passed upon any woman she 
may move in arrest of execution on the ground that she is 
pregnant.

2. If such a motion is made the court shall direct one or more 
registered medical practitioners to be sworn" to examine the 
woman in some private pla<e, either together or successively, and 
to inquire whether she is with child of a quick child or not.

3. If upon the report of any of them it appears to the court 
that she is so with child, execution shall lie arrested until she is 
delivered of a child, or until it is no longer jnissible in the course 
of nature that she should lie so delivered.

Origin]—Sec. 730, Code of 1892.
Female convict quick with child]— See 1 Cliitty’s Cr. Law, 759.

Jury de ventre ihspiciendo.

1009 No jury de ventre inxpiciendo shall lie empanelled or 
sworn.

Origin]—Sec. 731, Code of 1892.
Jury of matrons abolished] -Bee. 1008 indicates the substituted 

practice.
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•I iidgmeiit nut tv be stayed or reieraed un eertaln grounds. Indict - 
■unit sufficient after irrdirl notaitlislaiidiug cerlnln
objections.

1010 Jndginent, after verdict upon an indictment for any 
offence against this Act, shall not Is1 stayed or reversed,

(«) for want of a similiter:
(fc) by reason that the jury process has lieen awarded to a 

wrung officer, u|kiii an insufficient suggestion ;
(c) for any misnomer or misdescription of the officer 

returning such process, or of any of the jurors : or. 
(</) because any person has served upon the jury who was 

not returned as a juror by the sheriff or other officer.
2. Where the offence charged is an offence created by any 

statute, or subjected to a greater degree of punishment by any 
statute, the indictment shall, after verdict, he held sufficient, if 
it describes the offence in the words of the statute creating the 
offence, or prescribing the punishment, although they are dis
junctively stated or appear to include more than one offence, or 
otherwise.

Origin]—7 Geo. IV, Imp., eh. <14, sec. 21, anil sec 14 and 15 Viet. 
(Imp.), eli. 100; 4-5 Viet. (Can.), cli. 24, sec. 47; C.8. Can. (1850), eh. 
09, sec. 85; B.S.C. 1886, eh. 174, sec. 246; Code of 1802, see. 734.

.Similiter]—The English Criminal Law Act of 1826 provided that 
the want of a similiter should not Is* a cause for reversal or stay of 
judgment, lint even prior to that statute the objection that there was 
no joinder of issue for want of a similiter was not allowed ill capital 
eases. R. v. Oneby, 2 Str. 766, 755 ; 1 Chitty'e Crlm. Law (1826 ed.) 481. 
And in misdemeanours the court would order the similiter to Is1 inter 
lined on the record. R. V. Vousry, [1914] W.N. 388 (»).

Irregularities in forming the jury]—See. lllll prevents certain objec
tions to the regularity of the proceedings in selecting the jurors or 
preparing the jurors' book from lieing raised for the first time after 
verdict and judgment although the manner of selection involves an 
omission to observe statutory directions in the preparation of the jurors' 
hook, the selecting of jury lists, the drafting of panels from the jury 
lists, and although the omission to observe the directions of the pro
vincial law concerning juries may have lieen one in respect of the quali
fication of jurors. Sec. 1011 guvs only to delinquencies or mistakes of 
the officials. See B. v. Brown and Diggs, 19 Can. Cr. Cas. 237, 45 N.H.R. 
473, and under prior law, R. v. Feore, (1877) 3 Que. L.R. 219.
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While sec. 1010 applies only to objections after verdict, it remains 

a disputed point whether sec. 1011 is similarly limited. In the majority 
opinion in R. v. Morrow', 24 Can. Cr. Cas. 310, 320, it is intimated that 
it is not so limited, stress being laid upon the words “ shall be allowed 
for error upon any appeal" as indicating an objection before trial 
which would have to go on the record to lie effective under the former 
writ of error. 8ec. 1019 is to lie read along with sec. 1011 as to grounds 
of challenge “ to the array " and if the court of appeal is of opinion 
that any challenge for the defence was improperly disallowed, a new 
trial will lie granted. Bee. 1019; R. v. Morrow, 24 Can. Cr. Cas. 310,

It is provided in sec. 1010, sub-sec. (d), that the judgment will not 
lie quashed “ because any person has served upon the jury who was not 
returned as a juror by the sheriff or other officer." This provision means 
that the omission of the name of a person on the panel for the term 
would not nullify the verdict, but the article of the Code should be 
construed strictly and it does not dispense with the qualification of a 
juror who acts. It does not deprive the prisoner of the right to be 
tried by twelve jurors having the required qualification. Sec. 921 of 
the Criminal Code enacts that: “Every person qualified and sum
moned as a grand or petit juror according to the laws in force for the 
time being in any province of Canada shall be duly qualified to serve 
ns such juror in criminal courts in that province.” Sec. 1010 dispenses 
with the summons (as a pre-requisite) but not with the qualification. 
Lacoste, C.J., in R. v. MeCraw, 12 Can. Cr. Cas. 253, at 274, 16 Que. 
Kl'.. Hi:;.

Mere irregularity in calling together the jury, such as mere mis
nomer of a juryman, is not sufficient to avoid the proceedings. But 
where a man duly summoned and also qualified to serve, was personated 
by a man who was not qualified and was not summoned, it has recently 
been held in England that there is a mistrial, for the accused was de
prived of his legal right of peremptory challenge in respect of twelve 
qualified persons and of his legal right of trial by qualified jurors. R. v. 
Wakefield (1918) 87 L.J.K.B. 319, explaining R. v. Mellor, 27 L.J.M.C, 
121, 1 Dears. & B. 468; R. v. Tremearne (1826), 5 B. & C. 254. [Contra, 
R. v. Battista, 21 Can. Cr. Cas. 1 (Que.)]

But it may lie that the objection must have been taken in some way 
liefore the verdict was rendered and sentence passed although a chal
lenge of a juror may be an appropriate procedure only as regards per
sons on the jury list. R. v. MeCraw, 12 Can. Cr. Cas. 253, 16 Que. K.B. 
193, 204; R. v. Battista, 21 Can. Cr. Cas. 1 (Que.); Brisebois v. The 
Queen, (1888) 15 S.C.R. 421 ; R. v. Morrow, 24 Can. Cr. Cas. 310 (Que ). 
As was said in R. v. Battista, 21 Can. Cr. Cas. 1, at 5 (Que.); “once 
the verdict has been rendered all those who served on the jury without 
objection are deemed to have been competent to serve."
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lllreelliia an le Jury or Jurors dirt-dory.

1011. No omission to observe the directions contained in 
any Act as respects the qualification, selection, balloting or dis 
tribution of jurors, the preparation of the jurors’ I took, the 
selecting of jury lists, the drafting of panels from the jury lists 
or the striking of special juries, shall lie a ground for im|teaehiiig 
any verdict, or shall he allowed for error upon any appeal to lie 
brought ujton any judgment rendered in any criminal case.

Origin]—Sec. 735, Code of 1892; R.S.C. 1886, ch. 174, sec. 247.
Irregularities in jury Unit or drafting of pencil]—See note to sec. 

1010.

Appeal from conviction by Judge of trade conspiracy.

1012. An appeal upon all issues of law and fact shall lie 
from any conviction by the judge without the intervention of a 
jury for any offence mentioned in sec. 498 to the court of appeal 
iu the province where such conviction is made ; and the evidence 
taken upon the trial shall form part of the record in appeal, 
and, for that purpose, the court before which the case is tried 
shall take note of the evidence, and of all legal objections thereto.

Origin] —52 Viet., Can., ch. 41, sec. 5.
Appeal on both fact and law in trade combine case under sec. 498]— 

See notes to secs. 496-498, 581. The court of appeal is to decide whether 
I he judgment appealed from should have been an acquittal of the accused 
instead of a conviction, or whether, on the other hand, the judgment 
against him can reasonably be supported. R. v. Clarke (No. 2), 1 Alta. 
t,.R. 358, 14 Cnn. Cr. Cas. 57, 9 W.L.R. 243.

Appeals generally.—When appeal shall lie.—Decision liual when.
—Appeal In ease of dissent.

1013. An npjteal front the verdict or judgment' of any court 
or judge having jurisdiction in criminal cases, or of a magistrate 
proceeding under sec. Î77, on the trial of any person for an 
indictable offence, shall lie upon the application of such ]ier-on 
if convicted, to the court of appeal in the cases hereinafter 
provided for, and in no others.

2. Whenever the judges of the court of appeal are unanimous 
in deciding an appeal brought before the said court their decision 
shall be final.

1.1.11
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11. If any of the judges dissent from the opinion of the 
majority, an u|>|>eu! shall lie from such decision to the Hupmm 
Court of Canada as hereinafter provided.

Orifiin]—Sec. 742, Code of 1892.
“To the court of appeal "]—See definition in see. 2, sub-sec. (7).
Finding of insanity]—The words “if convicted," used in sec. 1013 

would appear to bar an appeal against the finding of insanity brought 
on behalf of a person acquitted on the ground of insanity when the 
net was committed. Felstead v. The King [1914] A.C. 534, 10 Cr. App. 
It. 129 (ILL.), affirming K. v. Felstead, 9 Cr. App. K. 228; R. v. 
MseUrdy, I nui I 1 U 1144» tS Timm LI 8, • < < A#* B 872 
It. v. Ireland [1910] 1 K.B. 654, 4 Cr. App. R. 74 was overruled in 
Felstead’s case ; R. v. Larkins, 27 Times L.R. 438 ; and see Code secs. 
966 969.

Appeals from summary trials under sec. 777]—See note to sec. 777.

Judicial comity between the provinces]—Macdonald, C.J.A., of the 
British Columbia Court of Appeal, said, in R. v. Sam Jon, (1914) 24 
Can. Cr. Cas. 334, 20 B.C.R. 549: Unless 1 were convinced beyond 
reasonable doubt that a decision of a Court of Appeal in another 
Province was erroneous, I should follow it, not only from considerations 
of judicial comity, but us well to the end that uniformity of decision 
should prevail as far as possible in respect of laws which are common 
to all parts of Canada.”

But a decision of the highest courts in England will be followed 
rather than a decision at variance with it in another province. Berlin 
Hardware Co. v. Colonial Investment Co. [1918] 1 W.W.R. 378, 11 Bask. 
L.R. 46. Compare Pacific Lumber v. Imperial Timber, [1917] 1 W.W.R. 
507 (B.C.).

Appeal from Court of Appeal to Supreme Court of Canada]—Code 
sec. 1024.

Yukon Territory Appeals]-*!1 or the purpose of Part XIX of the 
Criminal Code the court of appeal from the verdict or judgment of 
the Territorial -Court or a judge thereof, shall bo the Supreme Court of 
Canada. The Yukon Act, R.S.C. ch. 63, sec. 102. For the purpose of 
Part XIX of the Criminal Code the court of appeal from the judgment 
of a police magistrate in a case where his jurisdiction is dependent upon 
the provision of the said Part with respect to police magistrates of 
cities and incorporated towns shall he the Territorial Court en banc. 
The judgment of the Territorial Court upon any such appeal from a 
police magistrate shall be final and conclusive if the judges of the 
court are unanimous therein, otherwise there shall be an appeal there
from to the Supreme Court of Canada. Yukon Act, R.S.C., ch. 63, 
sec. 103.
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Writ of error abolished. Reserving questions <if law.

1014. No proceeding in error shall lie taken in any criminal 
ease.

2. The court before which any accused person is tried may, 
either during or after the trial, reserve any question of law 
arising either on the trial or on any of the proceedings prelim
inary, subsequent, or incidental thereto, or arising out of the 
direction of the judge, for the opinion of the court of appeal 
in manner hereinafter provided.

3. Hither the prosecutor or the accused may during or after 
the trial, either orally or in writing, apply to the court, to re
serve any such question as aforesaid, and the court if it refuses 
so to reserve it. shall nevertheless take a note of such objection.

1. After a question is reserved the trial shall proceed as in 
other cases.

5. If the result is a conviction, the court may in its discretion 
respite the execution of the sentence or postpone sentence till 
the question reserved has been decided, and shall in its discretion 
commit the person convicted to prison or admit him to hail with 
one or two sufficient sureties, in such sums as the court thinks 
fit, to surrender at such time as the court directs.

6. If the question is reserved, a case shall lie stated for the 
opinion of the court of appeal.

Origin]—8-9 Edw. VII, Can., eh. 9, see. 2 ; sec. 743, Code of 1892.
Limitation» of the right of appeal]—The right to invoke the juris 

diction of the courts by way of ajqieal from a conviction after a trial 
at the assizes given by sec. 1014 of the Criminal Code is a strictly lim
ited one. The Code does not contemplate that an accused person should 
lie entitled as of right to claim redress by way of appeal in every case 
in which it alleged that the trial judge has made a mistake as, for 
instance, in respect of a question which is left to his discretion ; the 
appeal given is by way of case stated and the case must present some 
question of law. In respect of cases not falling within sec. 1014 or sec. 
1021 a right is given by sec. 1022 to apply to the Minister of Justice 
who has power to order a new trial. Mulvihill v. The King, 0 W.W.R. 
MS, to S.C.R. 887, 88 Call. Or. dee. MM at 196. IS n.L.R. 217; per 
Duff, J.; same case below, R. v. Mulvihill, 5 W.W.R. 1229, 19 B.C.R. 
197, 22 Can. Cr. Cas. 354, 20 W.L.R. 955.

A reserved case is to be granted only upon questions which are 
relevant to the verdict or judgment. R. v. Walkem, (1908) 14 R.C.R

1333



[lion I Criminal Cod* (Part XIX)

I, 14 Can. Cr. Can. 122; R. v. Lautz, 47 N.H.R. 493, 22 Can. Cr. Cas 
212; R. v. Fong Boon [1919] 1 W.W.R. 486 (B.C.). Such a 
question may arise even upon a plea of guilty. R. v. Plum
mer, [1902] K.R. 339; R. v. Brown, 24 Q.B.D. 352, 59 L.J.M.C. 47, 16 
Cox C.C. 715.

It has been doubted whether the remedy by ease reserved under sec. 
1014 and that by application for a new trial under sec. 1021 should 
both be open to the accused at the same time. R. v. McIntyre, 31 
N.8.R. 422; R. v. MacCafferv, 33 N.8.R. 232, 4 Can. Cr. Cas. 193.

If the accused is not satisfied with the case reserved, it is his right 
to apply to have some other question reserved ; and, in the event of 
refusal, it is his right to move for leave to appeal (sec. 1015), and “on 
any appeal," the Court of Appeal would have power to require the 
evidence, or any part of it, to be sent to it. R. v. Bchoning, 13 Can. 
Cr. Cas. 405, 412.

Appeals from justices on cases stated in summary conviction mat
ters go to the tribunal defined by sec. 705, though it may in some 
provinces consist of the same court. See secs. 705 and 761, and as 
to appeals Itoth on the law and the facts in summary conviction cases, 
see Code secs. 749-760.

“ Eithrr the prosecutor or the accused ** may apply]—Where the trial 
judge has erred in withdrawing the ease from the jury and directing 
a verdict of not guilty, a new trial may be ordered on a case reserved 
on the Crown’s application. R. v. Duggan, 16 Man. R. 441, 12 Can. 
Cr. Cas. 147.

The prosecution may appeal if the judge trying a case under the 
“speedy trials " clauses erroneously declines to receive material evi
dence. R. v. Judge (M.), (1915) 24 Que. K.B. 115, 24 Can. Cr. Cas. 
354.

An informant, although bound over to prefer the indictment for an 
offence against public order cannot appeal on the dismissal of the case 
at the trial where the proceedings on the indictment were conducted by 
the Crown prosecutor ; the informant is not the “prosecutor” within sec. 
1014, and has no locus standi to appeal at least when not authorized to 
represent the Crown. R. v. Fraser, 30 O.L.R. 598, 23 Can. Cr. Cas. 14ft

Application during or after the trial]—Prior to 1909, sub-sec. (3) 
did not contain the words " or after.” The amendment of that year, 
8-9 Edw. VII, ch. 9, sec. 2, supersedes the decisions in Ead v. The King 

1908) i" 8.C.R TO, IS Can. Cr. Cm. US; R. v. PerteUa (1906) 14 
Can. Cr. Cas. 208, 14 B.C.R. 43, and R. v. Toto, 18 Can. Cr. Cas. 41ft 
(Terr.), on the interpretation of the former sub-section. But even 
before the amendment the trial judge might, after the date of the 
judgment, reserve a case of his own motion. R. v. Paquin, 2 Can. Cr. 
Cas. 134 (Que.) ; R. v. McGuire, 36 N.B.R. 609, 9 Can. Cr. Cas. 554.

“ Any question of law**]—The power is to reserve any question of 
law arising on the trial ; this means that some particular question or
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questions of law must be stated. It is not a proper form of question 
to submit in book form before the court of appeal a record of the 
proceedings and evidence and to ask a general question whether or not 
there is anything in it which entitles the accused to have the verdict 
against him reversed or a new trial ordered. R. v. Moke, [1917] ,3 
W.W.R. 575, 584, 28 Can. Cr. Cas. 296 (Alta.) ; and see R. v. Fong Boon 
[19191 1 W.W.R. 486 (B.C.).

It is not proper to state a reserved case questioning the weight of 
evidence or the jury's verdict when there is evidence to submit to the 
jury. Whether there is any evidence at all to submit to the jury is a 
question of law for the judge to determine, but as to the sufficiency of 
the evidence when there is evidence to submit it is for the jury to find. 
R. v. Brindamour, 11 Can. Cr. Cas. .315; B. v. Lloyd, 19 O.R. .352 ; R. v. 
Winslow, 3 Can. Cr. Cas. 215; R. v. McIntyre, 3 Can. Crim. Cas. 413; 
R. v. Letang, 2 Can. Cr. Cas. 505; R. v. MeCafTery, 4 Can. Cr. Cas. 
19.3 tN.8.).

If the trial judge has no doubt that there was evidence to go to the 
jury he should not reserve a case asking whether there was sufficient 
evidence to sustain the conviction, but should leave the accused to his 
remedy of an application to the court of appeal for leave. R. v. 
Brindamour, 11 Can. Cr. Cas. 315; R. v. Letang, 2 Can. Cr. Cas. 505: 
R v. Batterman, (1915) 34 O.L.R. 225, 24 Can. Cr. Cas. 351.

The appellate court cannot interfere merely on the ground that a 
conviction is against the weight of evidence : R. v. Bowman, .3 Can. 
Crim. Cas. 410. But if there is no evidence to bring the charge within 
the terms of the Code, the conviction is contrary to law, and cannot be 
sustained. R. v. Wilkes, 11 Can. Cr. Cas. 226 at 229, 7 O.W.R. 854.

Where the question is not merely ns to the sufficiency of evidence 
but of no evidence, it is a question of law which may be raised by an 
appeal. R. v. Lai Ping, (1904) 11 B.C.R. 102; R. v. DcMesquito (1915) 
9 W.W.R. 113, 117; R. v. White (1914) 24 Can. Cr. Cas. 74.

The Crown will not be given leave to appeal as on a question of law 
when the case was dismissed for insufficiency of the evidence adduced 
to prove an essential ingredient of the offence. R. v. Jacobs, (1917) 26 
Que. K.B. 382, 30 Can. Cr. Cas. 80; R. v. White, (1914) 24 Can. Cr. 
Cas. 74, 21 Rev. Leg. 23 (Que.).

But the lack of legal evidence to support a conviction raises a ques
tion of law on which the person convicted may appeal. R. v. Howe. 
(1913) 42 N.8.R. 378, 24 Can. Cr. Cas. 215; R. v. Winslow, 12 Man. R 
649, 3 Can. Cr. Cas. 215, R. v. McIntyre, 31 N.8.R. 422, 3 Can. Cr. Cas. 
413. The question of law on a trial without a jury is not whether the 
judge came to a proper conclusion on the evidence, but whether there 
was any evidence upon which the accused could properly he convicted. 
R. v. McBrady (1919) 15 O.W.N. 369; R. v. Green. (1918) 29 Can. 
Cr. Cas. 425 (Alta ).
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A direction to the jury that there was competent evidence raises a 
question of law as to the competency. Rivet v. The King, 24 Que. K.R. 
559, 25 fan. Cr. Cas. 235, 27 D.L.R. 695.

As to the regularity of a magistrate's inquiry, after conviction, into 
previous convictions against the accused upon a question of suspended 
sentence under (’ode sec. 1081, doubt was expressed in R. v. Bonnevie. 
10 Can. Cr. Cas. 376, 38 N.H.R. 560, whether such was a proper subject 
for a reserved case.

Where a reserved case is improperly framed, so as to ask a mixed 
question of law and fact, it should bo remitted for correction. R. v. 
Wakvlyn, (1913) 4 W.W.R. 170, 21 Can. Cr. Cas. Ill, 23 W.L.R. 807.

In R. v. Barnes, 42 N.H.R. 55, 13 Can. Cr. Cas. 301, the majority 
opinion was for declining jurisdiction on a case reserved in respect of 
a statement alleged by affidavits of two jurors to have been made to 
the jury by the sheriff having them in charge (but denied by him) be
cause the case reserved sent up the affidavits to the court of appeal with
out any finding of the disputed fact. It was considered that the appeal 
court had no jurisdiction to decide the preliminary question of fact 
which the trial judge ’.ad referred to it along with the question of law 
which would arise only if the finding of fact was in accord with the 
jurors' affidavits. R. v. Barnes, supra.

Where a reserved case before the court of appeal does not reserve 
all the questions which that court thinks should have been reserved it 
may direct that a case be re-stated by the trial court so as to bring up 
m1! the queetioes. R Bleâler, [1S1TJ ! W.W.R. 1489, 1413, 16 Alt;, 
L.R. 520, 28 Can. Cr. Cas. 9.

If some of the questions reserved for the court of appeal are based 
upon an incorrect statement of the facts disclosed by the accompanying 
records of the trial so that the objections raised fail because such 
questions import premises inconsistent with the facts, the court of 
appeal will give no answer to the objectionable questions, but deal only 
with the others. R. v. Moke, [1917] 3 W.W.R. 575, 583, 28 Can. Cr. 
Cas. 296.

Whether second appeal lies on other grounds]—It is doubtful whether 
there is power to entertain a second appeal brought on new grounds 
after the disposal of the first appeal. R. v. Bela Singh (1915) 22 R.C.R. 
321, 27 Can. Cr. Cas. 40. Whether there is power or not to entertain 
successive appeals, such a practice is not to be encouraged. R. v. Bela 
Singh, supra.

Misdirection and non-dircction]—Under some circumstances non
direction to a jury upon a particular point may he, substantially and 
in effect, a misdirection, and so involve a question of law founding an 
appeal under Code secs. 1013, 1014. R. v. Murray and Mahoney, [1917] 
2 W.W.R. 805; 11 Alta. L.R. 592, 28 Can. Cr. Cas. 247.

As to misdirection in particular circumstances, see the section of the 
Code dealing with the punishment of the particular crime.
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Question of law as to attempt*)—The question whether nil act doue 
or omitted with intent to commit an offence is or is not only prépara 
tion for the commission of that offence, and too remote to constitute 
an “ attempt ” to commit it, is a question of law. Code sec. 72.

Discretion as to trial of various counts separately or jointly]—In 
R. v. Hughes, 17 Can. Cr. Cas. 450 (Out.), it was said that the discre
tion of the trial judge under Code sec. 857 in trying the different counts 
of an indictment jointly or separately is not subject to review by the 
Court of Appeal.

Discretion in discharging a jury]—In It. v. Lewis (1909), 78 L.J.K.B. 
722, it was held that the discretion of a judge in discharging a jury 
was not a question of law for the Court of Appeal to deal with.

Ho also in R. v. Bordenink [1919] 1 W.W.R. 908 (Hash.).
Discretion as to postponement of trial]—Where there has lieeu an 

exercise of judicial discretion in granting or refusing the postponement 
of a trial (e.g., where the trial judge has refused a postponement, be
cause he was of the opinion that further time should not lie allowed) 
the propriety of the exercise of his discretion is not reviewalile by an 
appellate court and is not properly the subject of a reserved case under 
sec. 1014. Mulvihill v. The King, (1914) (5 W.W.R. 462, 49 8.C.R. 587, 
23 Can. Cr. Cas. 194; R. v. Mulvihill (1914) 5 W.W.R. 1229, 19 B.C.R. 
197, 22 Can. Cr. Cas. 354, 26 W.L.R. 955 ; R. v. Blyth, 19 O.L.R. 386, 
15 Can. Cr. Cas. 224. But if it were clear that there had not been 
any exercise of judicial discretion, such might constitute an error of 
law upon which hii appeal would lie. Mulvihill v. The King, 6 W.W.R. 
462, 49 8.C.R. 587.

Beview of amendment or refusal of amendment to indictment]— 
Code sec. 890. Under 890 (3) the Code has made a determination of 
the judge as to allowing an amendment u question of law which may 
lie reviewed.

Limitation as to substantial wrong or miscarriage on the trial] 
Code sec. 1019.

Aw>eal after as well as before completion of sentence]—There ap
pears to lie no good reason why an npjieul should not be had even after 
completion Af the punishment. Leave to appeal was granted under the 
English Act after the sentence was served, and on the hearing the 
conviction was set aside. R. v. Williams, (1912) 8 Cr. App. R. 71 and 84.

Bail pending appeal]—If the trial judge has ordered bail and has 
fixed the amount and the method of testing the sufficiency of the sureties, 
the taking of the recognizance is a ministerial act which may lie dele
gated to justices of the peace; the recognizance is subject to estreat in 
the trial court. Johnston v. Attorney-General ; The King v. Johnston, 
(1910) 16 Can. Cr. Cas. 296 (N.8.).

In Quebec, it is held that the court of King’s Bench of that province 
exercising a general criminal jurisdiction and on its appeal side being 
a court of criminal appeal under sec. 1014, can admit the accused to

1337



limit] Criminal Code (Part XIX)

bail pending a further appeal on disposing of the ease adversely to him, 
if there is a dissent entitling him to take a further appeal to the 
Supreme Court of Canada. R. v. Brunet, (1917) 27 Que. K.B. 224, 30 
Can. Cr. Cas. 9. The jurisdiction exists at common law, if not con
ferred by the Code; R. v. Brunet, supra; but if the application is not 
made until after the case has been transferred to the Supreme Court 
of Canada, the King's Bench is then disseized of the case and will not 
entertain the application but leave the prisoner to apply to the Supreme 
Court of Canada. R. v. Brunet, supra.

See also as to the common law power to bail, R. v. Iwanachuk [1918] 
3 W.W.R. 207 (Alta.) ; ex parte Simpson (1918) 30 Can. Cr. Cas. 334

Writ of error abolished]—The procedure by writ of error for which 
is now substituted the procedure by ease reserved or other appeal under 
the Code was formerly the only mode of attacking a conviction of a 
court of record. Be O'Cain, 13 R.L. (Que.) 275. Compare Be Sproulv, 
12 Can. 8.C.R. 199; R. v. Powell, 21 U.C.Q.B. 215 (Ont.).

Court of appeal in Ontario]—A divisional court of the appellate 
division of the Supreme Court of Ontario has jurisdiction as provided 
by the Criminal Code. Jurisdiction Act, R.S.O. 1914, ch. 56, sec. 26.

Yukon Territory Appeals]—See the Yukon Act, R.S.C., ch. 63, secs. 
102 and 103, and note to Code sec. 1013.

Refusal to reserve.—Notice of motion for leave to appeal.

1015. If the court refuses to reserve the question, the party 
applying may move the court of appeal as hereinafter provided.

2. The Attorney General or party so applying may, on notice 
of motion to he given to the accused or prosecute* as the case 
may be, move the court of appeal for leave to ap]>eal.

3. The court of appeal may, upon the motion and upon con
sidering such evidence, if any, as it thinks fit to receive, grant 
or refuse such leave.

Ortwin]—Sec. 744, Code of 1892.
If the trial court refuses to reserve]—Possibly an unreasonable delay 

by the trial judge in disposing of the application to reserve a case 
might be considered as a refusal. Sec. 1016a provides that if the judge 
or magistrate “ refuses or neglects" to state a case after having granted 
a motion for a reserved case, the appellant may, on notice, apply to 
the court of appeal to state a case, and if a case is stated by the court 
of appeal it shall be dealt with as if duly stated by the judge or 
magistrate. Each point which is to be raised on the appeal must be 
first brought before the trial judge on an application that he state a case 
in respect thereof ; if the trial judge is applied to in respect of certain 
points and refuses to reserve them, those and no others are to form
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the grounds upon which leave to appeal may l»e asked. R. v. Carlin 
(No. 2), 12 Que. K.B. 483, 6 Can. Cr. Cas. 507, and see R. v. Murray 
and Mahoney (No. 2), [1917] 1 W.W.R. 404, 10 Alta. L.R. 275, 27 Can. 
Cr. Cas. 247; R. v. Jennings (No. 2), [1917] 1 W.W.R. 1073, 11 Alta.
L.R. 290, 28 Can. Cr. Cas. 164. If he grants a reserved ease on
some of the questions and declines to grant as to others, the court of
appeal on giving leave to appeal on the others, will direct that the
whole case be argued at the one time, so that the questions reserved 
and the questions stated may lie disposed of in the one judgment. 
Giroux v. The King, 25 Que. K.B. 505, 27 Can. Cr. Cas. 36(1; compare 
R. v. Bela Singh, (1915) 22 B.C.R. 321, 27 Can. Cr. Cas. 40, in which 
a doubt was raised as to the jurisdiction to hear a second appeal from 
the same conviction although founded on different grounds.

Trial judge should certify reasons for refusing a reserved case]— 
Where the trial judge refuses to reserve a case it is expedient that he 
give his reasons for refusal and, in doing so, certify the facts sufficiently 
to show the court whether the question of law has a foundation in 
fact. R. v. Murray and Mahoney (No. 2), [1917] 1 W.W.R. 404, 410,
10 Alta. L.R. 275, 27 Can. Cr. Cas. 247. In default of the trial judge 
so certifying the grounds for refusing to reserve a case, it would be 
proper for the appeal court to request him to do so for the purpose of 
informing the court of appeal sufficiently to enable it to decide whether 
or not the trial judge should be directed to reserve the question. R v. 
Murray and Mahoney (No. 2), [1917] 1 W.W.R. 404, at 410, per 
Beck, J. But whether or not this practice is followed, the court of 
appeal may, on a survey of the certified evidence brought before them, 
direct the trial judge to state a case on any point which he had pre
viously declined to reserve. Ibid. And without bringing up the entire 
evidence and in default of any certificate of the trial judge's reasons 
for refusing a reserved case, the facts assented to by the prosecution 
and the defence on the motion for leave to appeal, may be a sufficient 
foundation for directing the trial judge to state a case. R. v. Murray 
and Mahoney (No. 2), [1917] 1 W.W.R. 404, 410, per Reck, J.

Affidavits will not he received at the instance of the Crown to prove 
that the trial judge in his oral judgment acquitting the accused did 
so upon points of law alleged to have been wrongly decided, if the 
written notes of such judgment certified by the judge and filed at a 
later date place the ground of acquittal upon an insufficiency of proof 
raising a pure question of fact. R. v. Jacobs, (1917) 26 Que. K.B. 382, 
30 Can. Cr. Cas. 80.

Serving the notiee of motion for leave to appeal]—Where the Crown 
is the prosecutor the notice of motion by defendant for leave to appeal 
will be served on the Attorney-General for the province. R. v. Lai Ping,
11 B.C.R. 102, 8 Can. Cr. Cas. 467; R. v. Swett, (1914) 7 W.W.R. 608, 
23 Can. Cr. Cas. 272, 29 W.L.R. 887 (Sask.). Service on the Attorney- 
General means service at his office, ami does not require that he, in per
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■on, must be handed the notice. R. v. Hwett (1914) 7 W.W.B. CU8 (so 
held as to a habeas corpus notice required by court rule to be served 
" upon the Attorney General ”) ; and see Lawler v. City of Edmonton 
(1914) 7 W.W.B. 291. Service on the local agent of the Attorney-Gen
eral is not sufficient unless it appears that the local agent was authorized 
to receive service or unless counsel appears for the Attorney-General 
and waives the objection. R. v. Hwett, supra, per Stuart, J.

“ Service ” of a notice need not be personal service unless the enact
ment so requires in terms, as “ service ’* aimplidter is not so restricted ; 
R. v. Trot tier, 5 W.W.R. 263, 6 Alta. L.R. 451 ; Me Lawler and City of 
Edmonton, 7 W.W.R. 291 (Alta.) ; the notice at the person's residence 
or place of business would l>e equally good service. Lawler v. City of 
Edmonton, 7 W.W.B. 291 ; R. v. Trot tier, supra.

If the Crown ap|>euls, the notice should be served on the accused 
personally, as it is to be presumed that his solicitor’s authority termin
ated with the acquittal at the trial. R. v. Williams, 3 Can. Cr. Cas. 9 
(Ont.).

Notice to include g rounds of appeal\—The grounds of appeal should 
be set out in the notice of motion. R. v. Lai Ring, 11 B.C.R. 1U2, N 
Can. Cr. Cas. 467.

Granting or rcfuuing leave to appeal on point of law]—Unless the 
court is unanimous in refusing leave to appeal, the refusal may work 
a possible injustice to the accused as regards his right of further appeal 
to the Bupreme Court of Canada under sec. 1024. The latter section 
gives the convicted person a further appeal from a judgment of the 
court of appeal affirming a conviction if there is a dissent by any of 
the judges, but not otherwise. Sec. 1013, sub-sec. 3; sec. 1024. And 
it is doubtful whether a motion for leave to appeal although commonly 
called an appeal from the refusal to reserve, is within sec. 1024.

In B. v. Angelo (1914) 5 W.W.R. 1303, 1308, 22 Can. Cr. Cas. 204, 19 
U.C.R. 261, 27 W.L.B. ION, the court of appeal refused to accede to 
the request of counsel on both si «les on a motion for leave to appeal 
under sec. 1015, to hear and deal with the appeal upon the agreement 
of counsel and upon the evidence, in like manner as though a case had 
been stated under Code sec. 1016. It was there held that the court of 
appeal is not to substitute itself nor allow counsel to substitute them
selves for the tribunal which, under sec. 1016, is to exercise the statutory 
duty of “stating” a case. R. v. Angelo, supra, per Martin, J.A., at 
8 W.W.B. 1306.

In some jurisdictions the entire case will be disposed of on the motion 
for leave, if the parties consent, and it appears to the court that there 
is no necessity for obtaining a formal stated case. Bee R. v. Armstrong, 
15 O.L.R. 47, 13 Can. Cr. Cas. 544, 54C ; R. v. Blythe, 19 O.L.R 386 
15 Can. Cr. Cas. 224; R. v. Daley, 39 N.B.R. 416, 16 Can. Cr. Cas. 
168, 177.

What effect this practice may have upon the right of further appeal
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in case of dissent is a question which does not appear to have l>een 
decided. In ease the conviction were affirmed, but one or more judges 
dissented, the right of further appeal might lie protected by the order 
being made for a stated case, and on the stated case being returned, a 
further order being made disposing of the case in terms of the majority 
opinion.

In a New Brunswick case it was held that after directing a case to
lie stated on certain questions the court of ap]>eal could proceed on
consent of the parties to hear argument on the questions by reference 
to the record and evidence. R. v. Belyea, (1915) 43 N.B.R. 375, 24
Can. Cr. Cas. 395. [Contra, see R. v. Angelo, (1914) 5 W.W.R. 130.3,
19 B.C.R. 261, 22 Can. Cr. Cas. 304, (Martin, J.A.) ; R. v. Fong Boon. 
[1919] 1 W.W.R. 486, 489, (Martin, J.A.).]

Refusing leave if no substantial wrong or misoarriage]—Leave to 
appeal will l>e refused if the court is of opinion that no substantial 
wrong or miscarriage was occasioned within the terms of Code sec. 1019, 
and that consequently the appeal could not be successful. R. v. McLean, 
11 Can. Cr. Cas. 283, 39 N.8.R. 147; R. v. Lai Ping, 11 B.C.R. 102, 
8 Can. Cr. Cas. 467; R. v. Menard, 2 O.W.R. 900, 8 Can. Cr. Cas. 80; 
R. v. Burns, 1 O.L.R. 336; R. v. Farduto, 21 Can. Cr. Cas. 144, 19 R.L. 
165 (Que.) ; and see R. v. Letain [1918] 1 W.W.R. 505 (Man.) ; R. v. 
Spain, 27 Man. R. 473, [1917] 2 W.W.R. 465; Kelly v. The King [1917] 
1 W.W.R. 463, 54 B.C.R. 220; Ibrahim v. The King [1911] AC. 599.

Motion for leave not prosecuted]—If the appellant files his motion 
but makes default in proceeding with it, the court may hear the other 
side and dispose of it in the appellant's absence. Alieles v. The King, 
24 Que. K.B. 260, 24 Can. Cr. Cas. 308.

Spécifié questions nuiy be ordered to be stated]—The court of appeal 
may formulate the questions which the trial court shall include in the 
stated case, or order that the precise questions he had refused to re
serve shall he stated. R. v. Coleman (1898) 30 Ont. R. 93, 2 Can. Cr. 
Cas. 523; R. v. Tansley, (1911) 3 O.W.N. 411, 19 Can. Cr. Cas. 42; 
and see R. v. Sam Chak (No. 1), 12 Can. Cr. Cas. 495, 42 N.B.R. 372; 
R. v. Belyea, 43 N.B.R. 375, 24 Can. Cr. Cas. 395; Giroux v. The King 
(1916) 25 Que. K.B. 505, 27 Can. Cr. Cas. 366. Furthermore, the court 
of appeal may order that the whole record and evidence shall lie sent 
up and that the trial judge shall certify whether or not the reasons for 
his judgment or ruling as set forth in the stenographer’s extended notes, 
is correctly reported. Giroux v. The King, (1916) 25 Que. K.B. 505. 
27 Can. Cr. Cas. 366.

After leave granted, ease to be stated. - Motions to correct sentence.
1016 Tf leave to appeal is granted, a ease shall he stated 

for the opinion of the court of appeal as if the question had 
l>cen reserved.
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2. If the sentence is alleged to be one which could not by law 
lie parked, either party may, without leave, upon giving nothe 
of motion to the other side, move the court of appeal to pass a 
proper sentence.

:i. If the court has arrested judgment, and refused to pass 
any sentence, the prosecutor may without leave make such 
motion.

Origin] Sec. 744, Code of 1892.
Trial judge to ilah a rate 1 See notes to «ces. 1013 1015.
Motion to revise illegal sentence] R. v. Edwards, 17 Man. R 288, 

l.'l Can. Cr. Cas. 202.

Proredure where Indge or magistrate dies, quits office or refuses 
to state case.

1016a. If [wilding the statement of a ease upon a question 
reserved the judge or magistrate lieforc whom the trial was had 
dies or quits office, or if such judge or magistrate, having re
served a question, refuses or neglects to state a case, the party 
upon whose application the question was reserved may on notice 
of motion to be given to the accused or prosecutor, as the ease 
may lie, apply to the Court of Appeal to state a ease, and if a 
case is thereupon statid, it shall lie dealt with as if it had been 
duly staled by such judge or magistrate.

Origin]—8-9 Edw. VII, ch. 9, see. 2.

Evidence for court of a|i|iraL—Judge's notes.-Other evidence. 
Sending hack stated case to be amended.

1017. On any appeal or application for a new trial, the 
court before which the trial was had shall, if it thinks necessary, 
or if the court of appeal so desires, send to the court of appeal a 
copy of the whole or of such part as may be material of the 
evidence or the notes taken by the judge or presiding justice 
at the trial.

2. The court of appeal may, if only the judge’s notes are sent 
and it considers such notes defective, refer to such other evidence 
of what took place at the trial as it thinks fit.
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«1. The court of appeal may. in its discretion, send hack any 
rase to the oourt by which it was stated to be amended or restated.

Origin]—Sec. 745, Code of 1892.
Papers accompanying the case reserved or stated]—In stated or re

served eases there should l»e included a statement of the judge or magis
trate, naming the material submitted as part of the case, such as: 
indictment, charge sheet, information, evidence; in fact, all papers that 
may furnish information to the court.

A defendant bringing an appeal by case stated or reserved, or a 
motion to state a case, ought not to be prejudiced because of any part 
of the material,* e.g., stenographer’s notes of evidence, upon which lie 
has a right to base his appeal, becoming unavailable without fault on 
his part, hut through some omission of the Crown or of the Attorney- 
General’s department or of the officers of the court. R. v. Jennings (1916) 
10 W.W.R. 1049, 1050, 26 Can. Cr. Cas. 270, 34 W.I .R. 1058 (Alta.); 
It. v. Rimes, (1912) 28 Times L.R. 409.

It should not be left to the court of appeal to examine the Criminal 
Code to see if the indictment is good under some section other than that 
to which the nature of the charge relates, nor to find out from the book 
of evidence what the facts were on which the trial judge relied. The 
case should be stated so ns to raise the real point involved. R. v. Davis, 
(1914) 5 W.W.R. 130; R. v. Cohen, 6 Can. Cr. Cas. 386, 393 (N.8.); 
R. v. Footier, (1903) 13 Que. K.B. 308, 7 Can. Cr. Cas. 417. But, if of 
opinion that it is inexpedient to send the case back to be re stated, the 
court of appeal will dispose of it although not stated with the particu
larity that is desirable. R. v. Davis, (1914) 5 W.W.R. 1340.

The verity of a statement in the record in regard to a mixed matter 
of law and fact essential to his jurisdiction, made by or under the direc
tion of a judge of a court of inferior jurisdiction, although it be a 
court of record, is not to be conclusively presumed. Mayor of London 
v. Cox, L.R. 2 H.L. 239, 262; Falkingham v. Victorian Railway Com
missioner (1900] A.C. 452. And on a reserved case in a criminal matter, 
where the jurisdiction of a substitute judge depended on the absence 
of the regular judge, the entry in the trial book is not conclusive evi
dence of the latter’s absence. Brunet v. The King, (1918) 57 8.C.R. 
83, 30 Can. Cr. Cas. 16, 23.

Reference to evidence other than the judge's notes]—See note to sec. 
1015. Sec. 1017, sub-sec. (2) applies where “ only the judge’s notes” 
of the evidence at the trial are available. Many magistrates trying 
cases under sec. 777 have to take their own notes of the evidence in 
long-hand ; but courts of record usually have an official stenographer 
whose notes, or the material portion of them, may be certified and for
warded to the court of appeal along with the record and questions 
submitted.

The reference in sec. 1017 to the notes taken by the judge applies
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to the notes of the evidence of witnesses and the notes of objections taken 
at the Iriul, but not to the address made by the judge to the jury. 
Di Lena v. The King (1915) 24 Que. K.B. 262, £4 Can. Cr. Cas. 301. 
The a|>|iellatc court is lamnd to receive and accept the charge of the 
judge to the jury as transmitted by the latter with his report and has 
no power to order the taking of evidence or to receive evidence for the 
purpose of establishing that this rciairt does not conform to what was 
really said by the judge to the jury. Ill Lena v. The King, supra ; 
compare K. v. Angelo, 19 Il.C.K. 261, 22 Can. Cr. Cas. 304, 5 W.W.R 
1303, 27 W.L.K. los; It. V. .Inn (loon, (1916) 10 W.W.H. 25, 22 R.C.R 
381, 25 Can. Cr. Cas. 415, 33 W.L.R. 761.

A copy of the whole or of the material parts of the evidence taken 
at the trial, which must always lie necessary where one question is 
whether there was any cviilenee on which the accused could have been 
lawfully convicted, or, which is another way of putting it, whether 
there was reasonable evidence of guilt to support a conviction. It. v. 
Ileboning, 13 Can. Cr. Cas. 405, 408.

rowers of eonrl of appeal upon hearing.

1018. Upon tlie hearing of any appeal under the powers 
hereinbefore contained, the court of ap|>eal ntay,—

(n ) eon Itrm the ruling appealed from ; or,
(6) if of opinion that the ruling was erroneous, and that 

there has been a mis trial in consequence, direct a 
new trial; or,

(<■) if it considers the sentence erroneous or the arrest of 
judgment erroneous, pass such sentence as ought to 
have been passed or set aside any sentence passed hy 
the court Mow, and remit the ease to the court 
Mow with a direction to pass the proper sentence; 
or,

(</) if of opinion in a ease in which the accused has I wen 
convicted that the ruling was erroneous, and that the 
accused ought to have been acquitted, direct that the 
accused shall be discharged, which order shall have 
all the effects of an acquittal, or direct a new trial ; 
or,

(r) make such other order as justice requires.

Griffin]—Sec. 746, Code of 1892.
.Vo reversal of conviction or new trial unless substantial wron/r nero- 

sioned bif the error]—Code see. 1019.
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lie stating the case reserved]—See sec. 1017.
Seducing an illegal sentence]—In reducing an excessive sentence 

under sec. 1018, the court may either impose such new sentence as it 
considers proper under the circumstances or may discharge the accused 
if it considers his interim punishment to have tieen ample for the 
offence. R. v. Williams, 16 Can. Cr. Cas. 482, 21 O.L.R. 467.

In R. v. Dupont, 4 Can. Cr. Cas. 566, the court gave effect to the 
principle that an offender shall not escape by reason of a wrong or 
even clearly ultra vires sentence if there has been a valid adjudication 
of guilt, but that it is the duty of the appellute court to pronounce the 
proper sentence ; And see R. v. Edwards, 17 Man. R. 288, 13 Can. Cr. 
Cas. 202; or to remit the case to the trial court with directions. R. v. 
Spcrdakes, (1911) 40 N.B.R. 428, 24 Can. Cr. Cas. 210.

Mistrial]—A new trial may be directed if there has been a mistrial 
in consequence of an erroneous ruling. This corresponds with the 
English practice of awarding a venire de novo; see R. v. Ingleson (1914) 
11 Cr. App. R. 21; R. v. Baker (1912) 7 Cr. App. R. 217.

Misdirection or non direction]—See note to sec. 1019.
Ordering a new trial]—The Code gives the court of appeal express 

power to order a new trial, a power which was not included in the 
English Criminal Appeal Act. The lack of that power has to be borne 
in mind when considering judgments of that tribunal cited as precedents 
for quashing a conviction. The Court of Criminal Appeal, in R. v 
Ellson (1911) 7 Cr. App. R. 4, expressed regret that power to order a 
new trial had not been included and added : “ If a sufficient legal
reason is advanced against the conclusion of a judge and jury, we have 
no alternative but to quash the conviction and no further proceedings 
can be had.” Per Darling, J., in R. v. Ellson (1911) 7 Cr. App. R. 4 
at p. 8.

The considerations influencing the exercise of the discretion to grant 
a new trial in one class of cases may differ materially from those 
affecting it in another class. Especially may this be so in cases where 
the accused has been discharged and the Crown is appealing. There 
the considerations that would govern where the accused was convicted 
and was the appellant, would not necessarily be applicable : Rex v. Karn 
(1903), 5 O.L.R. 704, 6 Can. Grim. Cas. 479; R. v. Burr, 12 Can. Cr 
Cas. 104, 13 O.L.R. 485.

Bail on granting new trial]—Code sec. 1023, sub-sec. (3).

If no substantial wrong, conviction stands.— Proviso as to challenges.

1019. No conviction shall Ik» set aside nor any new trial 
directed, although it appears that some evidence was improperly 
admitted or rejected, or that something not according to law 
was done at the trial or some misdirection given, unless, in the 
opinion of the court of appeal, some substantial wrong or mis- 
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carriage was thereby occasioned on the trial : Provided that if 
the court of appeal is of opinion that any challenge for the 
defence was improperly disallowed, a new trial shall be granted.

Origin]—Her. 746, Code of 18M.
“ Substantial wrong or mixcarriagc ”]—Where evidence has been 

improperly admitted or something not according to law has lieen done 
at the trial which may have operated prejudicially to the accused upon 
a material issue, although it has not been shown and cannot l>e shown 
that it did in fact so operate, the court of appeal may order a new 
trial. R. v. Hoo Ram (1912) 1 W.W.R. 1049, 1059 (Rask.); R. v. 
Holderman (1914) 7 W.W.R. 729, 7 Rask. L.R. 279, 23 Can. Cr. Cas. 
369: R. v. Daley, 39 N.B.R. 411; R. v. Doyle, 26 Can. Cr. Cas. 197, 28 
D.L.R. 649. But to come within that principle ns regards errors in the 
judge's summing up, to the jury, it must appear that the portion of the 
charge objected to might have operated prejudicially to the accused 
upon a material issue. R. v. Hoo Ram, (1912) 1 W.W.R. 1049, 1009. 
19 Can. Cr. Cas. 259, 20 W.L.R. 571 (Rask.)-, R. v. Theriault, (1894) 
32 N.R.R. 504; R. v. Detain, [1918] 1 W.W.R. 505, 29 Can. Cr. Cas. 
389 (Man.).

The trial judge in his summing up in a criminal case may express 
his own opinion upon the facts upon which the jury has to pass, but 
he is not to make an improper use of that right, for it is one which 
is capable of being abused. R. v. Moke, [1917] 3 W.W.R. 575, 583, 28 
Can. Cr. Cas. 296 (Alta.); R. v. Rwvryda, 15 Can. Cr. Cas. 138. The 
charge is to be read ns a whole and not by taking isolated sentences 
and expressions apart from their context ; and if, along with his own 
opinion he made it plain that the jury were to be the judges of the 
facts and that they were not bound to accept his views, but must exer
cise their own judgment, this negatives any improper use of the trial 
judge's right to tell the jury his own opinion of the facts. R. v. Moke, 
[1917] 3 W.W.R. 575, 583, 584, 28 Can. Cr. Cas. 296 (Alta.).

The court will exercise its discretion by dismissing an appeal where 
the improper admission of evidence or other irregularity was so .trivial 
that it may safely be assumed the jury was not influenced by it. Allen v 
The King, 44 8.C.R. 331; R. v. Kelly [1917] 1 W.W.R. 463, 54 8.C.R 
220; R. v. Murray & Mahoney, [1917] 2 W.W.R. 805; R. v. Rpain. 
[1917] 2 W.W.R. 465, 477, 27 Man. R. 473, 28 Can. Cr. Cas. 113; 
R. v. Raugh (1917) 38 O.L.R. 559.

If the circumstances are such that it is impossible to say that the 
minds of the jury may not have been prejudicially affected by the evi
dence complained of, then a substantial wrong has la*en occasioned. 
This result is accomplished if what has been improperly done may 
have influenced the jury adversely to the accused upon a material 
issue; Allen v. The King (1911) 44 R.C.R. 331, 18 Can. Cr. Cas. 31; 
R. v. May (1915) 7 W.W.R. 1261, 23 Can. Cr. Cas. 469 (B.C.).
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It would seem that the appellate court in not to take up the task 
of weighing evidence which it is the function of the jury to weigh ami 
decide upon. Allen v. The King, 44 8.C.R. 3.'$1. [Contra: R. v. Romano 
(1915) 24 Que. K.B. 40, 24 Cun. Cr. Cas. 30.]

The test as to whether there has been a miscarriage of justice by 
the improper admission of evidence must be whether the jury would I 
have come to the same conclusion if the evidence had been properly 
excluded. The conviction will be quashed if the appellate court is 
unable to say that the jury would have come to the same conclusion, 
und it is insufficient that the appellate court can say that the jury 
‘'might” have done so. R. v. Christie (1913) 9 Cr. App. R. 169. But 
if it would be the “merest speculation" to suppose that the jury was 
substantially influenced by the inadmissible evidence, if it was " highly 
improbable although not impossible ” that such was the case, the pre
ponderance of unquestioned evidence may be so great that the appellate 
court cannot conclude that there has been any miscarriage of justice 
substantial or otherwise. Ibrahim v. The King, [19141 A.C. 599, 614, 
83 LJ.P.C. 185; Makin v. Attorney-General of New South Wales. 
[1894] A.C. 57, 70, 63 L.J.P.C. 41; R. v. Kelly [1917] 1 W.W.R. 463, 
54 8.C.R. 220; R. v. Wpain, [1917] 2 W.W.R. 465, 469, 27 Man. R. 473, 
28 Can. Cr. Cas. 113. So if substantial evidence against the defendant 
has been improperly admitted, the court will quash the conviction, where 
it cannot say that the jury would have returned the same verdict on 
the admissible evidence alone. R. v. Campbell (1912) 8 Cr. App. R. 
75, distinguishing R. v. Gray (1911) 6 Cr. App. R. 242; and sec 
Vaithanatha v. King-Emperor (1913) 29 Times L.R. 709 (P.C.).

Before the appellate court can set aside a conviction or order a new 
trial, it must lie of the opinion that “some substantial wrong or mis 
carriage was . . . occasioned on the trial" by something “not
according to law " which “ was done at the trial," or by the “ misdirec
tion given." "Miscarriage" means here, “miscarriage of justice," the 
terminology used in the Imperial Criminal Appeal Act of 1907, 7 Edw. 
Vll, cli. 23, sec. 4 (1). R. v. Duckworth, 37 O.L.R. 197, 26 Can. Cr. 
Cas. 314. As is shown in many cases, there are instances of errors 
which are not of sufficient importance to induce the court to say that 
there has been a "miscarriage of justice:" per Lord Reading, L.C.J.. 
in Rex v. Murray, 9 Cr. App. R. 248, at p. 249; the error “could not 
have affected the result:" per Bankes, J., in Rex v. King, 10 Cr. App. R. 
44, at p. 49; in some cases of misdirection the court “cannot think 
that, if the jury had had a proper direction . . . they would have
come to any other conclusion:" per Lord Reading, L.C.J., in Rex v 
Curnock, 10 Cr. App. R. 207, at pp. 208, 209; but it is thoroughly 
established that "once it comes to tin1 conclusion that a wrong decision 
has been given during the course of the case, the court should never 
allow the conviction to stand unless it comes to the conclusion that the 
jury would certainly have convicted even if such wrong decision had
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never been given:” per Lord Reading, L.C.J., in Rex v. Sinallman, 10 
Cr. App. R. 1, at p. 4. That this applies to a ease of misdirection or 
uoudireetion as to the applicability of evidence, is clear from Rex v. 
Curnock, supra ; hud the court not been convinced (in the Curnock 
case) that the jury would have convicted even had they been charged 
that the evidence, admissible as it was, was not evidence of the truth 
of the facts stated, it would have set aside the conviction. R. v. Duck
worth, 37 O.L.R. 197, 2(3 Can. Cr. Cas. 314, 347, per Riddell, J. ; and see 
Rex v. Morgan, 7 Cr. App. R. 63; Rex v. Monk, 7 Cr. App. R. 119 ; 
Rex v. Higgins, 36 N.B.R. 18, 7 Can. Cr. Cas. 68; Rex v. Brooks (1906), 
11 Can. Cr. Cas. 188, 11 O.L.R. 525; Rvx v. Paul (1907), 18 Can. Cr. 
Cas. 219; Rex v. Lew, 19 Can. Cr. Cas. 281 ; Eberts v. The King (1912), 
20 Can. Cr. Cas. 273; Graves v. The King, (1912) 47 B.C.R. 568, 12 
E.L.R. 332, 20 Can. Cr. Cas. 438; Rex v. Ratz (1913), 21 Can. Cr. Cas. 
343, 24 W.L.R. 908, 21 Can. Cr. Cas. 343 ; Rex v. Allen (1913), 41 N.B.R. 
516, 22 Can. Cr. Cas. 124; Rex v. Davie (1914), 19 B.C.R. 50, 5 W.W.R. 
1340; 22 Can. Cr. Cas 431 ; Rex v. Stroud, 7 Cr. App. R. 38; Rex v. 
Yousry, 11 Cr. App. R. 13; Ibrahim v. The King, [1914] A.C. 599.

Question of misdirection]—Where there has been a misdirection in 
law, the court of appeal will not interfere if it is satisfied that the jury 
on a proper direction in law must have found the same verdict, but if 
the court comes to the conclusion that the jury might, but not that they 
must, have returned the same verdict, the court must give effect to its 
view of the summing up, and if this was a misdirection on the onus of 
proof (e.g., where the words used were to the effect that possession of 
stolen goods placed on the accused the onus of proving the truth of his 
explanation) the conviction cannot stand. R. v. O’Neil, 9 W.W.R. 1321, 
9 A.L.R. 365, 25 Can. Cr. Cas. 323; R. v. Kleparezuk [1918] 1 W.W.R. 
095, 698 (Beck, J.) ; R. v. Schama, (1914) 84 L.J.K.B. 396, 11 Cr. 
App. R. 45; R. v. Badash. (1918) 87 L.J.K.B. 732; Ebert* v. The King, 
47 S.C.R. 1, 20 Can. Cr. Cas. 273; R. v. Jagat Singh (1915), 9 W.W.R. 
514, 25 Can. Cr. Cas. 281, 32 W.L.R. 637, 21 B.C.R. 545; R. v. Hopper. 
[1915] 2 K.B. 431, 11 Cr. App. R. 130; R. v. Schuman, (1914) 7 
W.W.R. 680, 23 Can. Cr. Cas. 365, 30 W.L.R. 56; R. v. Bleiler, [1917] 1 
W.W.R. 1459, 1460, 11 Alta. L.R. 550, 28 Can. Cr. Cas. 9.

If the trial judge misdirected the jury as to the evidence given by 
the accused in his own behalf so that it was not a fair presentation 
of his evidence on a material point, and, on exception taken by counsel 
to the charge, the judge declined to alter it, the court will hesitate to 
say that no substantial wrong has been done. R. v. Kleparezuk [1918]
1 W.W.R. 695 (Alta.).

Erroneous comment on secondary matters not prejudicing the ac 
cused will not be a ground for granting leave to appeal. R. v. Shayanez 
(1916) 25 Que. K.B. 316, 26 Can. Cr. Cas. 438; R. v. Smith (1915) 11 
Cr. App. R. 229, 238.

It is the duty of the judge in criminal trials to take care that the
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verdict of the jury is not founded upon any evidence except that which 
the law allows, and to warn the jury not to act upon evidence which is 
not legal evidence against the prisoner. If a mistake had been made 
by counsel, that would not relieve the judge from the duty to see that 
proper evidence only was before the jury. R. v. Gibson, 18 Q.B.I). 537 ; 
R. v. Saunders [1899] 1 Q.B. 490; R. v. Bridgewater, 74 LJ.K.B. 35 
at 37; R. v. Long, 5 Can. Cr. Cas. 493; R. v. Law, 15 Can. Cr. Cas. 382; 
R. v. Doyle, 26 Can. Cr. Cas. 197 (N.8.) ; R. v. Brooks, 11 Can. Cr. Cas. 
188; R. v. Walker, 16 Can. Cr. Cas. 77.

On a trial without a jury if the trial judge has evidently been 
affected by an erroneous view of the law, stated in his reasons for 
judgment, on a material question as to the necessity of certain evi
dence and the appellate court is of opinion that if he had not enter
tained that erroneous view, he might have reached a different conclusion 
on the question of guilt, it is then open to the appellate court, on a 
case stated or reserved, to consider the evidence and to reverse the 
verdict if it finds it is not supported by the evidence. R. v. Carswell, 
(1916) 10 W.W.R. 1027, 26 Can. Cr. Cas. 288, 34 W.L.R. 1042 (Alta.).

Receiving inadmissible evidence at trial]—If the written statement 
of one prisoner be put in by the Crown as evidence on a joint trial, and 
no objection was made, the fact that such statement contained noth
ing but what had already been brought out on the examination and 
cross-examination of the prisoner signing the statement may be con
sidered as removing any cause of prejudice to the other defendant, 
and a conviction of the latter may be sustained although the trial judge 
had not cautioned the jury that a confession by one not made in the 
other's presence was not evidence against that other, if the court on a 
review of the entire case with the admissible evidence finds that there 
was no substantial wrong. R. v. Davis, (1914) 5 W.W.R. 1340, and 6 
W.W.R. 12, 19 B.C.R. 50, 22 Can. Cr. Cas. 431, 26 W.L.R. 912.

When the judge below trying a case without a jury cannot say 
whether certain evidence improperly rejected would have affected his 
decision, it may reasonably be supposed that, if given, it might have 
affected the mind of the trial judge in deciding whether or not the 
defendant was guilty, and so the exclusion resulted in “ some sub
stantial wrong” on the trial. R. v. Prentice and Wright, (1914) 7 
W.W.R. 271, 277, 7 Alta. L.R. 479, 23 Can. Cr. Cas. 436 (Beck, J.).

If a conviction were obtained on the evidence of a witness who 
had not been properly sworn, or who was illegally allowed to affirm, 
that would seem to be a good ground for setting it aside or ordering 
a new trial. R. v. Deakin, 16 B.C.R. 271, 19 Can. Cr. Cas. 62, 19 W.L.R. 
43; R. v. Lee Tuck (1912) 2 W.W.R. 605, 614 (Alta.). For example, if 
ft Chinese witness declaring himself a Christian and willing to be 
sworn on the Bible were arbitrarily directed to take some pagan Chinese 
oath. Ibid.
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Doctrine of substantial wrong as applied to specific crimes]—Other 

«•une» dealing with spécifié offences and irregularities will be found by 
reference to the appropriate section dealing with the punishment of 
the offence or with the procedure, us the case inav be.

Only one count affected.—Sentence as to rest.

1020. If it ap|x*ars to the court of apjH*al that such wrong 
or miscarriage affected some count only of the indictment, the 
court may give separate directions as to each count, and may 
pass sentence on any count unaffected by such wrong or mis
carriage which stands good, or may remit the case to the court 
Ik*low with directions to |wss such sentence as justice may 
require.

2- The order or direction of the court of ap|»eal shall lie 
certified under the hand «if the presiding chief justice <ir senior 
puisne judge to the projier officer of the court before which the 
case was tried, and such order or direction shall In* carried into 
«•ffect.

Origin]—Sec. 746, Code of 1802.
Verdict on inconsistent counts|—
If a verdict be not sustainable <m several counts because of their 

inconsistency and it is «dear that the aei-used is guilty of one of them, 
the court of appeal on determining that there should be punishment as 
for one crime only, may remit the «-as<‘ with a direction that punishment 
bo imposed for that one of the various counts on which the accused 
was convicted, as to which the maximum sen tenet* is the low«»st and leave 
it to the discretion of the trial juilge to fix a lower punishment ns for 
that one offence if so disposed. Kelly v. The King [19171 1 W.W.R. 
463, 483, 54 8.O.R. 220. 27 Can. Cr. (’as. 282, varying R. v. Kelly, 
r 1917] 1 W.W.R. 46, 27 Man. R. 105, 27 Can. Cr. Cas. 140. The formal 
judgment of the court of appeal that the penalty to be imposed shall 
be limited to the lesser offence, i.c., that for which the maximum penalty 
is the least of all those upon which there was a verdict of guilty, makes 
it unnecessary for the court' to consider objections relating solely to 
the other charges, because*, if no punishment is to be imposed in respect 
of such others, there is ordinarily no ground to claim “ substantial 
wrong ” under Cr. Code sec. 1019, and th«* questi«ms on the other charges 
would be academic only. Kelly v. The King, [19171 1 W.W.R. 463. 
484 ; dismissing appeal from R. v. Kelly [19171 1 W.W.R. 46, 54 8.C.R. 
220, 27 Can. Cr. Cas. 282.
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Motion for now trial by Ime of trial judge. V ml lot «trains! weight 
of evidence.

1021. After tliv conviction of any jmtsoii for any indictable 
offence the court I a* fore which the trial taken place may, either 
during the sitting or afterwards, give leave to the perron con
victed to apply to the court of appeal for a new’ trial on the 
ground that the verdict was against the weight of evidence.

2. The court of ap|M-al may, upon hearing such motion, 
direct a new trial if it thinks fit.

3. In the ease of a trial Indore a court of general or lt 
sessions such leave may Ik* given, during or at the end of the 
session, by the judge or other |R*rson who presided at the trial.

Origin]—flee. 747, Code of 1892.
by leave on the weiyht of evidence]—A motion for a new 

trial on the ground that the verdict is against the weight of evidence 
ran only la» made lief ore the Court of A|>|ieal upon leave granted by the 
court liefore which the trial has taken place. R. v. Fouquet, 14 (Jue. 
K.B. 87, 10 Can. Cr. Cas. 255.

A motion with leave under see. 1021 may lie combined with a re
served case under sec. 1014. R. v. O’Neil, ( 1916) 9 W.W.R. 1321, 9 
Aba. LB. Ml; B i m>lni 14 BjOJL m. 14 Caa. Cr. <'ax 881. h •-> 
a procedure available only to “ the |iersoii convicte<l,'’ and not to the 
prosecution. R. v. Phinney (No. 2), 30 N.K.R. 288.

The [tower of the court under see. 1021 is limited to granting a new 
trial. If there was no evidence to go to the jury, and furthermore no 
evidence on the whole case having regard to the evidence given after 
the refusal to take the case from the jury, an ap|ival under see. 1018 
would lie as the entire lack of evidence to support the convict ion raises 
n question of law ; and under see. 1018 the court may direct an acquittal 
or direct a new trial.

Where there is substantial evidence either way in a civil case, the 
Court of Appeal would not lie entitled to substitute what was in fact 
their verdict for the verdict of the jury. Millar v. Toulmin, 12 A.C. 
746, 57 L.J.Q.B. 301 ; Winterbotham v. flihthorp (1918) 87 L.J.K.B. 
527; and see Paquin v. Beauclerk, [1906] A.C. 148, 75 L.J.K.B. 395. 
Some doubt was expressed in R. v. Murray, 4 O.W’.N. 368, 20 Can. Cr. 
Cas. 197, 8 D.L.R. 208, as to whether see. 1021 applied at all to trials 
without a jury because of the word “verdict” therein, but a new trial 
was granted on an appeal by leave from a speedy trial under Part 
XVIII, the Crown not raising the point, and the court acceding the 
lienefit of the doubt to the accused on that question. In R. v. O'Neil, 
(1916) 9 Wr.W .R. 1321, 25 Can. Cr. Cas. 323, 352, 9 Alta. L.R. 365, it
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was considered that sec. 1021 was available us well in respect of a triai 
without a jury as to one with a jury.

It is within the province of the jury to refuse credit to testimony 
and leave to apply for a new trial will be refused if that is all that 
can be said against the verdict. K. v. Moiteur, 15 Que. K.B. 1 ; K. v. 
Harris, 2 Can. Cr. Cas. 75 (<jue.).

The same rule applies in a criminal as in a civil case, on an applica
tion for a new trial on the ground that the verdict of the jury is 
against the weight of evidence; the question is whether the verdict 
was such that the jury, viewing the whole of the evidence reasonably 
eeeM Sad a verdict ef guilty. R. r. ftraHet, (1968) it BX3.R. 61, u 
Can. Cr. Cas. 221; R. v. Jagat Singh (1915) 9 W.W.R. 514, 32 W.L.R 
037, 21 B.C.R. 545.

It is not enough that tho trial judge favoured a different verdict 
from that which the jury found; R. v. Brewster (1890), 2 Terr. L.R. 
353; nor that the appellate court would have been l>ottor satisfied with 
u different verdict, unless it. can say further that the jury arrived at 
an erroneous conclusion. R. v. Hamilton, 10 U.C.C.P. 340; R. v. Qreen- 
weei, IS U.C.QÎB *66;* i Jeaktea, 14 BjOA 61; 1. v. Clart, (1961) 
3 O.L.R. 176; Metropolitan By. v. Wright, 11 A C. 152, 55 L.J.Q.ti. 401. 
Hut the rule as to the burden of proof in criminal eases is different 
from that in civil cases, because of the doctrine of reasonable doubt, 
and although an appellant might fail in a civil ease where the proba
bilities based on the evidence were equal, a defendant appealing on the 
weight of evidence should succeed because of the onus east on the Crown 
to establish the crime beyond reasonable doubt. R. v. Schama, (1914) 
84 L.J.K.B. 396, 11 Cr. Xpp. R. 45; R. v. Bndash (1918) 87 L.J.K.B. 
732; R. v. Hamilton (1918) 87 L.J.K.B. 734. In cases tried without a 
jury, sec. 1021 may afford a convenient means of redress where the 
trial judge finds that the testimony to which he gave credence was 
unworthy of credence, and therefore gives leave to apply to the Court 
of Appeal for a new trial which he himself could not give. Hut the 
fact of the very conviction which is the subject of appeal should not 
create a presumption against the accused easting upon him the onus 
of showing a balance of probability in his favour. See R. v. Schama, 
supra; R. v. Badash, supra. [Contra: opinion of Stuart, J., in R. v. 
O’Neil, (1916) 9 W.W.R. 1321, 9 Alta. L.R. 365.]

Direction as to bail on granting leave to appeal]—Code sec. 1023.
Whether the refusal of leave is reviewable as a question of law]— 

In R. v. Di Francesco, (1918) 15 O.W.N. 138, an application was made 
to the trial judge for leave to apply to the court of appeal 
for a new trial in a manslaughter ease upon an affidavit of a 
witness contradicting testimony given by that witness on the 
trial. Leave was refused, but a case was reserved for 
the court of appeal on the question whether the trial judge was 
bound as a matter of law to grant the leave, and sentence was sus-
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la-nded pending 11lf hearing, the prisoner, however, remaining ill eualody. 
R. v. Di Franeeaeo, supra.

The second trio/J—Probably umler Part XVIII Itrial»), 1 lie 
defendant could re-elect for a trial by the county judge'» criminal i*ourt 
after the verdict of the jury at the It rat trial had lieeu act aaide. Such 
a claim waa denied in R. v. Coote (19ft3) 1ft lic it -S."); |„,t aec aa to 
auliaerptent. amendment* of the apeedv trial* clauaee: (liroux v. The 
King, (11)17) 56 H.C.R. (1.1, 29 Can. Cr. Caa. 25*.

liew trial by order of Mlnlater of dual 1er.

1022. If u|iini any application fur the mercy »f the Crown 
on liebalf of any person convicted of an imlietahle olfviiee, the 
Miniater of Jnative entertain» a ilotihl whether aneli |ier»on 
ought to have licon eolivieted. lie may, instead of advising Ilia 
Majesty to remit or commute tlie sentence, after such inquiry 
as lie thinks proper, by an order in writing direct a new trial 
at such time and before such court as he may think proper.

Origin]—Sec. 748, Code of 1892.
Order of Minister of Justice] See R. v. Sternaman, 29 Ont. R. 33, 

1 Can. Cr. Cas. 1.

Suspension of sentence In rase of appeal. Suspension In rase of 
sentence of death or whipping. Rail.

1023. The sentence of a court shall not lie suspended by 
reason of any apjieal, unless the court expressly so directs, except 
where the sentence is that the accused suffer death or whipping.

2. The production of a certificate from the officer of the court 
that a question has lieen reserved, or that leave has been given 
to apply for a new trial, or of a certificate from the Minister of 
Justice that lie has directed a new trial, shall lie a sufficient 
warrant to suspend the execution of any sentence of death or 
whipping.

3. In all cases it shall lie in the discretion of the court of 
appeal in directing a new trial to order the accused to he 
admitted to bail.

Origin]—Sec. 749, Code of 1892.

Appeal to Supreme Court of Canada. None If court unanimous.

1024. Any person convicted of any indictable offence, whose 
conviction has been affirmed on an appeal taken under sec. 1013
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nmy appeal In tliv Supreme Court of ChiihiIh against I lie affirm
ative of Midi com Hi hoi : I'rmiilccl tlml no such ap|*'al call lie 
taken if the court of h|>|m>hI is unanimous in affirming Hie con
viction, nor unless notice of a|i|*-nl in writing lias liceii servis] 
on the Attorney tieueral within tiftii-n day* after such affirmance 
or such further time as may la1 allowed hy tin- Su|ireme Court of 
Canada or a judge thereof.

2. The Supreme Court of Canada shall make such rule or 
order thereon, either in affirmance of the conviction or for grant
ing a new trial, or otherwise, or for granting or refusing such 
application, as the justice of Ihc ease require*, and shall make 
all other necessary rules and orders for carrying such rule or 
order into effect.

•1. Unie** such appeal is brought on for hearing liv the ap|icl- 
lant at the session of the Supreme Court during which such 
affirmance takes place, or the session next thereafter if the said 
court is not then in session, the ap|icnl shall lie held to have 
lieeli abandoned, unless otherwise ordered hy the Supreme Court 
or a judge thereof.

4. The judgment of the Supreme Court shall, in all cases, la1 
final and conclusive.

Origin]—Sec. 750, Code of 1892; 50-51 Viet., Can., eh. 50, aee. 1; 
38 Viet., Can., eh. 11, see. 49.

Boil pending the appeal]—See R. v. Brunet (1917), 27 Que. K.R. 
224, 30 Can. Cr. Cas. 9; and notes to sees. 1013, 1014.

Extension of time for appeal]—The extension may he granted even 
after the expiration of the prescribed period. Gilbert v. The King, 
(No. 1), (I9II7 ) 88 8.C.R. 887, 12 Can. Cr. Cas. 124; applying Vaughan 
v. Richardson, 17 S.C.R. 703.

In Mulvihill v. The King, « W.W.R. 462, 49 S.C.R. 587, 23 Can. Cr. 
Cas. 194, 18 D.L.R. 217, the defendant applied to extend the lime for 
service of notice of Hppenl. He had the right to give notice of appeal 
within the fifteen days which section 1024 allows. Rut, having per
mitted thal time to expire without giving notice, he asked indulgence 
on the ground that he had not until quite recently the means to launch 
or prosecute the appeal which he desires to take. Anglin, ,1., said, that 
liefore granting an extension of time to serve the notice it is the duty 
of the Supreme Court of Canada to satisfy itself that the proposed 
appeal involves a question of law which could lie reserved under section 
1014 of the Code and would properly form the subject of an appeal 
to that court, and to refuse the leave on determining that the question 
is not an appealable one.
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Appeal io the Supreme Coart of Canada if dûment below]—The 
further appeal for which aer. 1024 provides in available only if any of 
the judge* below dissent. Code sec. 1018. sub-sec. (3); Amer. v. The 
Queen, 2 H.C.R. 592; Rice v. The King, 82 H.C.R. 480.

It is doubtful whether anything except the point upon which there 
was a judicial dissent in the provincial court, on n case reserved, can 
Ik* made the subject of a further appeal to the Supreme Court of 
Canada. Eberts v. The King, (1912) .1 W.W.R. 37. 47 H.C.R. 1, 20 
Can. Cr. Cas. 273; Minrhin v. The King, (1914) « W.W.R. 800, 23 Can. 
Cr. Cas. 414; Vian v. The Queen, 29 H.C.R. 90; McIntosh v. The Queen, 
23 8.C.R. 180. Rut a reasonable latitude will be allowed counsel on 
the argument in going into the case below for the purpose of elucidating 
the appealable ground and the question of substantial wrong under sec, 
1019. Minchin v. The King, supra. It is available only to the person 
convicted, not to the prosecution ; Viau v. The Queen, 29 H.C.R. 90. 
And the conviction must have been for an indictable offence. Ellis v. 
The Queen, 22 H.C.R. 7. Contempt of court may he either civil or 
criminal, and if lnith criminal and indictable, the restrictions of sec. 
1024 will apply. Ellis v. The Queen, supra ; Copeland Chatterson Co. 
v. Business Systems, 16 O.L.R. 481.

If the conviction is found to lie bad, the court may itself order the 
discharge of the accused ; R. v. Lalilierté, 1 S.C.R. 117 ; or may remit 
the case to the lower court with directions.

Certiorari and prohibition]—There is no appeal in a certiorari or 
prohibition matter arising out of a criminal charge. R. v. Davidson. 
[1917] 2 W.W.R. 718, 719, 11 Alta. L.R. 491, 28 Can. Cr. Cas. 56, 
arguendo. ( Alta.) ; Oaynor and Greene v. U.8.A. 36 H.C.R. 247.

Jlabcas corpus jurisdiction of Supreme Court of Canada]—Judges of 
the Supreme Court of Canada have by statute a concurrent jurisdiction 
with the provincial courts to issue writs of habeas corpus for the pur
pose of an inquiry into the cause of commitment in “ any criminal case 
under any Act of the Parliament of Canada,” extradition matters 
excepted. Supreme Court Act, R.8.C. 1906, ch. 139, sec. 62.

The Supreme Court jurisdiction in that respect extends only to those 
cases in which the commitment has followed upon a charge of a 
criminal offence which is a criminal offence by virtue of some statutory 
enactment of the Parliament of Canada. Re Dean, 3 W.W.R. 1037, 48 
H.C.R. 235, 20 Can. Cr. Cas. 374; re McNutt, 47 H.C.R. 259, 21 Can. 
Cr. Cas. 157, 13 E.L.R. 109.

The case of re Dean, supra, appears to support the theory that a 
federal statute which merely changed the punishment under a pre-con
federation law of the province is not enough to cause jurisdiction to 
attach under the words, ” commitment in any criminal case under any 
Act of the Parliament of Canada”; but see re Bproule, 12 H.C.R. 140. 
The habeas corpus jurisdiction of the 8upremeeCourt of Canada in
cludes criminal cases in Canada under the Army Act, Imp., made a
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part of the law of Canada by Canadian legislation. Re Grey, [1918]
3 W.W.R. Ill, 57 S.C.B. 150; Militia Art, R.8.C. 1906, ch. 41; Military 
Service Act, 1917, Can., ch. 19; The Army Act, 44-45 Viet., ch. 58, Imp. 
So a commitment made by a court-martial under the authority of the 
Army Act, is reviewable. Re Grey, supra.

It does not extend to cases in which the commitment is for an offence 
at common law or an offence under a statute which was passed prior 
to Confederation and is still in force. Re Dean, supra; re Sproule, 12 
S.C.B. 140.

The special habeas corpus jurisdiction under the Supreme Court Act, 
Can., as to criminal matters, is in no case more than a co-ordinate juris
diction with a judge of a provincial superior court. Re Patrick White, 
31 S.C.R. 383. A judge of the Supreme Court of Canada may refer a 
habeas corpus application made to him to the full court. Re Grey [ 1918J 
3 W.W.R. Ill, 57 S.C.R. 150; re Richard, 38 S.C.B. 394. This halieas 
corpus jurisdiction does not include the power to issue a certiorari, and 
a case may therefore have to lie decided solely upon the retura to the 
writ of habeas corpus. Ex parte Macdonald, 27 S.C.R. 686; re Trepanier, 
12 S.C.R. 113.

Canada Supreme Court Rules applicable to criminal matters]— 
(65.) Criminal appeals may be heard on a written case certified under 
the seal of the court appealed from, and in which ease shall lie included 
all judgments and opinions pronounced in the court» below. The appel
lant shall also file six typewritten or printed copies of the case, with 
the memorandum of the points for argument, except in so far as dis
pensed with by the registrar. In appeals in habeas corpus cases under 
Sec. 62 of the Act, a printed or typewritten case containing the material 
lief ore the judge appealed from and the judgment of the said judge, to
gether with a memorandum of the points for argument, except in so 
far as dispensed with by the registrar, shall be filed.

(66.) In criminal appeals and in appeals in cases of habeas corpus 
under Sec. 62 of the Act, unless the court or a judge in chambers 
shall otherwise order, the case shall be filed fifteen clear days before 
the day of the session of the court at which the appeal is proposed to 
be heard.

(67.) In cases of criminal appeals and appeals in matters of habeas 
corpus under Sec. 62 of the Act, notice of hearing shall be served at 
least five days before the day of the session at which the appeal is 
proposed to be heard.

(72.) Applications for writs of habeas corpus ad subjiciendum shall 
bo made by motion for an order which, if the judge so direct, may be 
made absolute ex parte for the writ to issue in the first instance ; or 
the judge may direct a summons for the writ to issue, and the judge 
in his discretion may refer the application to the court. Such summons 
and order may be ii^ the forms D. and E. respectively set out in the 
schedule to these rules.
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(73.) If a summons for a writ to issue is granted, a copy thereof 
shall be served upon the Attorney-General of the Province in which the 
warrant of commitment was issued, and shall be returnable within 
such time as the summons shall direct.

(74.) On the argument of the summons for a writ to issue, the 
judge may, in his discretion, direct an order to be drawn up for the 
prisoner’s discharge instead of waiting for the return of the writ, 
which order shall be a sufficient warrant to any gaoler or constable 
or other person for his discharge.

(75.) The writ of habeas corpus shall lie served personally, if pos
sible, upon the party to whom it is directed; or, if not possible, or if 
the writ be directed to a goaler or other public official, by leaving it 
with a servant or agent of the person confining or restraining, at the 
place where the prisoner is confined or restrained, and if the writ bo 
directed to more than one person, the original delivered to or left with 
such principal person, and copies served or left on each of the other 
persons in the same manner as the writ. Such writ of habeas corpus 
may be in the form F. set out in the schedule to these rules.

(76.) If a writ of habeas corpus be disobeyed by the person to 
whom it is directed, application may be made to the judge or the court, 
on an affidavit of service and disobedience, for an attachment foi 
contempt. The affidavit of service may be in the form G. set out in the 
schedule to these rules.

(77.) The return to the writ of habeas corpus shall contain a copy 
of all the causes of the prisoner's detention endorsed on the writ, or on 
a separate schedule annexed to it.

(78.) The return may be amended or another substituted for it by 
leave of the court or a judge.

(79.) When a return to the writ of habeas corpus is made, the 
return shall be first read, and the motion then made for discharging 
or remanding the prisoner, or amending or quashing the return.

Yukon Territory Appeals]—By the Yukon Act, R.S.C., ch. 63, secs. 
102 and 103, the Supreme Court of Canada is the court of appeal from 
the verdict or judgment of a territorial court or a judge thereof.

Appeals to Privy Connell abolished.

1025. Notwithstanding any royal prerogative, or anything 
contained in the Interpretation Act or in the Supreme Court 
Act, no appeal shall lie brought in any criminal ease from any 
judgment or order of any court in Canada to any court of 
appeal or authority, by which in the United Kingdom appeal* 
or petition* to His Majesty in Council may be heard.

Origin]—Sec. 751, Code of 1892; 51 Viet., Can., ch. 43, sec. 1.
“Notwithstanding any Royal prerogative It is still a matter of
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doubt whether an appeal by special leave of the Judicial Committee is 
abolished by sec. 1025, or whether the section is limited in its applica
tion to appeals as of right. The question was raised in Toronto By. v. 
The King, [1917] A.C. 630, 29 Can. Cr. Cas. 29, 33, 117 L.T.R. 579, 
but the Judicial Committee found it unnecessary to express an opinion 
on the question, as they arrived at the conclusion that on the true 
construction of the Code the offence was a non-criminal one, although 
the process of indictment (Code sec. 223) was continued in respect 
thereof; and that sec. 1025, “which purports to limit the prerogative," 
did not apply. And see Townsend v. Cox [1907] A.C. 514, 12 Can. Cr. 
Cas. 509; compare Webb v. Outrini [1907] A.C. Ml; Commissioners v. 
Baxter (1908) 24 Times L.B. 249. The point does not appear to have 
been raised in Wentworth v. Mathieu (1900) 3 Can. Cr. Cas. 429, 11900] 
A.C. 212, in which summary convictions under the Temperance Act of 
1864, Can., were reviewed on special leave being granted. But sec. 
1025 refers only to an appeal in any “criminal case from any judgment 
or order of any court in Canada," and this may, of itself, exclude sum 
mary convictions by justices as distinguished from a “court." A pro
vincial court has no jurisdiction to give leave to appeal in a case to 
which sec. 1025 applies. R. v. Keizer (No. 2) 18 Can. Cr. Cas. 39.

The original statute, 51 Viet., Can., eh. 43, was transmitted by the 
Governor-General of Canada, who had assented to it, to the Principal 
Secretary of State for the Colonies, and was allowed by her late Majesty 
Queen Victoria without comment. Toronto By. v. The King, supra.

Privy Council practice as to criminal appeal*]—For the practice of 
the Judicial Committee in regard to appeals in criminal matters as to 
which the Royal prerogative may remain unaffected by legislation, 
reference may be made to Arnold v. King-Emperor, [1914] A.C. 
644, 83 L.J.P.C. 299; Lanier v. The King [1914] A.C. 221, 83 L.J.P.C. 
116; Balmukand v. King-Emperor [1915] A.C. 639, 84 L.J.P.C. 136; 
Vaithinatha v. King-Emperor, 29 Times L.R. 709; Dal Singh v. King- 
Emperor, (1917) 86 L.J.P.C. 140.

It is well settled that the unwritten principles of the constitution 
of the British Empire restrain the Judicial Committee from being used 
in general as a court of review in criminal cases. Dal Singh v. King- 
Emperor (1917) 86 L.J.P.C. 140. But while the Sovereign in Council 
does not interfere merely on the question whether the court below has 
come to a proper conclusion as to guilt or innocence, such interference 
ought to take place where there has been a disregard of the proper 
forms of legal process, grievous and not merely technical in character, 
or a violation of principle in such a fashion as amounts to a denial 
of justice. Dal Singh v. King-Emperor, (1917) 86 L.J.P.C. 140.

Extradition appeals]—Orders of discharge in habeas corpus in extra
dition proceedings have been reversed by the Judicial Committee of 
the Privy Council on an appeal by leave to that tribunal. Attorney- 
General of Canada v. Fedorenko [1911] A.C. 735; United States v. 
Gavnor [19051 A.C. 128, 74 L.J.P.C. 44.
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OF MKIPRUTY.

Interpretation.

ul ‘ court ’ In nn. 1081, 1082 mid IONS.

1026. In "the sections of this Part relating to suspended 
sentence, unless the context otherwise requires, ‘court’ means 
anil includes anv sii|icriiir court of criminal jurisdiction, any 
judge or court within the meaning of Part Will and any 
magistrate within the meaning of Part XVI.

Orv/inl—See. 974, Code of 1992; 52 Viet., Can., eh. 44, sec. 1.
Su*pnidcd sentence]—The sections of the Code specially referred to 

are sees. 1081, 1082, and 1083.

Vanishment Generally.

I*iinlshmenl only after runt lei Ion.

1027. Whenever a person doing a certain act is declared to 
lie guilty of any offence, anil to lie liable to punishment there
for, it shall be understood that such person shall only be deemed 
guilty of such offence and liable to such punishment after I icing 
duly convicted of such act.

Origin]—Sec. 931, Code of 1892; R.S.C. 1886, eh. 181, sec. 1.
“ After being duly convicted "]—Certain defects in conviction are 

curable. See sees. 1120-1132.

Degrees In punishment.—Discretion.

1028. Whenever it is provided that the offender shall lie 
liable to different degrees or kinds of punishment, the punish
ment to lie inflicted shall, subject to the limitations contained
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in the enactment, he in the discretion of the court or tribunal 
liefore which the conviction takes place.

Origin]—Sec. 932, Code of 1892; K.8.C. 1680, ch. 181, sec. 2.
application also to summary convictionsJ—Sec. 1028 applies to sum

mary convictions for offences under the Code or other federal statute, 
ns well us to indictable offences. Ex parte Kent, 7 Can. Cr. Cas. 447 ; 
It. v. Robidoux, 2 Can. Cr. Cas. 19 (Que.).

Subject to the limitations]—When a penal statute provides every
thing for which the offender can be condemned thereunder it is illegal 
for the court to convict him otherwise than according to the precise 
terms of the Act. Poulin v. Quebec, 15 Can. Cr. Cas. 391 
(Que.). Where the statute stipulates the amount of the fine 
and the obligation for payment of costs, and in default of 
payment, imprisonment for six months at hard labour, a summary con
viction which states that in default of payment of the fine and the 
costs, the offender shall be “ imprisoned for six months, according to 
law," is void, as not following the terms of the statute and for uncer
tainty in leaving it to the gaoler to interpret the law. The prisoner has 
a right to object that his imprisonment without hard lalxmr is illegal 
if the statute under which he is condemned makes hard labour obligatory. 
Poulin v. City of Quebec, 13 Can. Cr. Cas. 391, 33 Que. 8.C. 190.

Unless there is express provision to the contrary, an enactment 
which authorizes both fine and imprisonment for a summary conviction 
offence is to be construed as giving a discretion to the magistrate to 
impose a fine or imprisonment or both. Ex parte Kent, 7 Can. Cr. Cas. 
447.

If a conviction imposes a fine and in default to be imprisoned, it 
may be inferred that the imprisonment was for the purpose of enforcing 
the fine, and was not a substantive punishment, and the accused would 
be entitled to his release on paying the fine, although the commitment 
or conviction did not add the usual limitation of the imprisonment by 
stating the detention to be “ unless such fine is sooner paid.” Nelson v. 
The King (1914) 6 W.W.R. 706 (Sask.).

Fine or penalty In discretion of court

1029. Whenever a fine may be awarded or a penalty im
posed for any offence, the amount of such fine or penalty shall, 
within such limits, if any, as are prescribed in that behalf, bo 
in the discretion of the court or person passing sentence or 
convicting, as the case may be.

Origin]— Sec. 934, Code of 1892; R.fl.C. 1886, ch. 181, see. 33.
Fine of corporation1—See secs. 247, 248, 284, 920, 1035 (3).
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Punishments Abolished.

Beodand abolished.

1030. Outlawry in criminal cases is abolished.

Origin]—Sec. 962, Code of 1892.
Outlawry abolished]—Outlawry was a punishment inflicted upon an 

offender for contumacy in refusing to render himself amenable to the 
justice of the King’s courts ; 1 Chitty, Grim. L. 347; An outlawry in 
treason or felony amounted to a conviction and attainder of the offence 
charged in the indictment, as much as if the offender had been found 
guilty by a jury; 4 Bl. Com. 319; 2 Hawk. C. 48, e. 22; 33 and 34 Viet. 
(Imp.), c. 23, s. 1; but an outlawry, in case of a misdemeanour, did 
not enure as a conviction for the offence, but merely as conviction of 
the contempt for not answering. R. v. Tippen, 2 Salk. 494.

Outlawry proceedings in England are practically obsolete, although 
provided for in the Crown Oflice Rules of 1886.

Solitary confinement or pillory, abolished.

1031. The punishment of solitary confinement or of the 
pillory shall not l>e awarded by any court.

Origin]—Sec. 963, Code of 1892; R.8.C. 1886, ch. 181, sec. 35, 32-33 
Viet., Can., ch. 29, secs. 81 and 94.

Beodand abolished.

1032. There shall Ik* no forfeiture of any chattels, which 
have moved to or caused the death of any human being, in 
respect of such death.

Origin]—Sec. 964, Code of 1892; R.8.C. 1886, ch. 181, sec. 35; 32-33 
Viet., Can., ch. 29, sec. 54; 9-10 Viet. (Imp.), ch 62.

Dcodands]—The ancient rule was that any animate or inanimate 
thing that caused the death of a human being should be dco dandurn, 
that is, given to God, which in practice meant that the deadly thing, 
or its value, was handed over to the King, so that the price of blood 
should be, at least theoretically, devoted to pious uses or objects of 
charity. For this reason the ancient form of indictment for homicide 
stated the value of the weapon which caused the death.

No attainder.

1033. No confession, verdict, inquest, conviction or judg
ment of or for any treason or indictable offence, or felo de se 
shall cause any attainder or corruption of blood, or any forfeiture

1361



[8IW] Cm minai, Con* (Part XX)

or escheat : Provided that nothing in thin section shall affect any 
]H*nalty or fine imj>oscd on any jierson by virtue of hi» sentence, 
or any forfeiture in relation to which sjiecial provision is made 
by any Act of the Parliament of Canada.

—Sec. 9(>5, Code of 1892; 33-34 Viet. (Imp.), ch. 23, secs. 1,
5 and 6.

Fclo de »r]—An attempt to commit suicide is now viewed in England 
as an attempted felony. R. v. Mann (1914), 10 Cr. App. R. 31; R. v. 
Burgess, L. & C. 258, explained. 8t*e Code sees. 2(19 ami 270; Stone v. 
II or Id newspaper, 44 O.L.R. 3,'T.

Abolition of attainder]—Formerly a man already under sentence for 
a “ felony " could always plead to a subsequent indictment the plea of 
autrefois attaint, which operated us a bar to any further proceeding 
until the attainder should Ik1 reversed. See 1 Chitty Cr. Law, (1*20) 
404; Stephen Cr. Dig., tith ed., 19. The idea of autrefois attaint was 
alwdished in England by the statute 7 and 8 Geo. IV, ch. 28. Resides 
the abolition of the attainder itself by Code sec. 1033 there is the 
restriction of a]>ecial plens by Code sec. 905.

Convint under penitentiary sentence]— A convict serving his term in 
a |»eiiitentiary for an indictable offence, can make a contract dealing 
with his goods ami lands, where there is no disability under provincial 
law. Young v. Carter, 19 Can. Cr. Cas. 489, 20 O.L.R. 570, 3 O.W.N. 
1480. The Forfeiture Act (Imp.) 33 and 34 Viet., ch. 23, did not apply 
to Quebec or Ontario. Dumphv v. Kehoe (1891) 21 Rev. Leg., 119.

The variation from the word “ felony " in the English Act to the 
phrase "indictable offence" in the Code, is because of sec. 14 of the 
Canadian Code, whereby the distinction l>etween felony and mit »* 
meanour is abolished, and all are treated as indictable offences. The 
grade of crime is determined under the Code by the gravity of the 
offence and the degree of punishment attached.

" The effect of this section of the Code is equivalent to that of the 
English Act, leaving undisturbed in the possession of the convict all 
his property. The law in Canada has not gone further, as has been 
done in England, so as to interpose certain obstacles on the action of 
the convict with respect to his property and to vest the administration 
thereof in a statutory official. A convict offender serving his term may 
deal with his goods and lands as other men who are free from custody 
may deal with theirs ; and no disability or restraint is put upon the 
convict, so far as dealing with his property is concerned, beyond that 
which attaches to other owners." Boyd, C., in Young v. Carter, (1912) 
19 Can. Cr. Cas. 489, 2fi O.L.R. 57(1, 3 O.W.N. I486.

Convict under death sentence competent as trifnc*#]—A person under 
sentence of death is now held to be competent ns a witness on the trial 
of another for a criminal offence. R. v. Kuzin (1915), 24 Can. Cr.
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Cas. üG, h W.VV.R. 166, 25 Mun. L.R. 218; R. v. Hatch, lti Can. Cr. 
Cue. 196.

In R. v. Webb, 11 Cox C.C. 133, Lush, J., iu 1867, held that a person 
under sentence of death was attainted and civilly dead, and refused 
to allow him to be called as witness.'1

Iu the civil action of Graeme v. Globe Printing Co., 10 C.L.T. 367, 
it was held, following Reg. v. Webb, that a person under seuteuco of 
death was not a competent witness. In 1865, Ryles, J., admitted the 
evidence of a person under sentence of death. R. v. Mogni, London 
Times, March 3, 1865, and R. v. Fitzgerald (1884), unreported, referred 
to in Taylor on Evidence, sec. 1347. Formerly a person under sentence 
of death was not a competent witness. The conviction and sentence 
caused him to be attaint, and the attainder destroyed his competency, 
it was not the sentence of death that destroyed the competency.

In 1867, When Lush, J., ruled as above in The Queen v. Webb, it 
was doubtful whether the disability imposed by the attainder resulting 
from the sentence of death, had been removed by statutes 6 and 7 Viet., 
ch. 85, sec. 1. Rut in 1870, there was passed in England the Forfeiture 
Act, 83 and 34 Viet., ch. 23, the first section of which says:—

“ No confession, verdict, inquest, or judgment of or for any treason 
or felony or /Wo de se shall cause any attainder.” This removed all 
difficulty in the way of calling, as a witness, a person under sentence of 
death, or under any other sentence, as it prevented the following, from 
I he conviction, of those consequences which destroyed the competency.

Substituting “ indictable offence " for *' felony,” sec. 1033 of our 
Code uses exactly the same language as the English statute of 1870 
above quoted. R. v. Kuzin, (1915) 8 W.W.R. 166, 25 Man. L.R. 218, 
24 Can. Cr. Cas. 60.

Disabilities.

Conviction of public official vacates office.

1034. If any person hereafter convicted of treason or any 
indictable offence for which he is sentenced to death, or imprison
ment for a term exceeding five years, holds at the time of such 
conviction any office under the Crown or other public employ
ment, or is entitled to any pension or superannuation allowance 
payable by the public, or out of any public fund, such office 
or employment shall forthwith liecomc vacant, and such pension 
or superannuation allowance or emolument shall forthwith deter
mine and <*ease to lie payable, unless such person receives a free 
pardon from llis Majesty, within two months after such con
viction, or before the filling up of such office or employment, if 
given at a later period.
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2. Every such person sentenced to imprisonment as aforesaid 
or on whom sentence of death has been passed which has been 
commuted to imprisonment, shall become, and, until he under
goes the imprisonment aforesaid or suffers such other punish
ment as by competent authority is substituted for the same, or 
receives a free pardon from His Majesty, shall continue incapable 
of holding any office under the Crown, or other public employ
ment, or of being elected, or sitting, or voting, as a member of 
either House of Parliament, or of exercising any right of suffrage 
or other parliamentary or municipal franchise.

3. The setting aside of a conviction by competent authority 
shall remove the disability by this section imposed.

Origin]—Sec. Ml, Code of 1892; 33-34 Viet., Imp., ch. 23, sec. 2.

Fines and Forfeitures.

Fines In lieu of other punishment. Fines In addition to other 
punishment Fines upon corporations.

1035. Any person convicted by any magistrate under Part 
XVI or by any court of an indictable offence punishable with 
imprisonment for five years or less may be fined in addition to, 
or in lieu of any punishment otherwise authorized, in which case 
the sentence may direct that in default of payment of his fine 
the person so convicted shall be imprisoned until such fine is 
paid, Ci for a period not exceeding five years, to commence at 
the end of the term of imprisonment awarded by the sentence, 
or forthwith as the case may require.

2. Any person convicted of an indictable offence punishable 
with imprisonment for more than five years may be fined, in 
addition to, but not in lieu of, any punishment otherwise or
dered, and in such case, also, the sentence may in like manner 
direct imprisonment in default of payment of any fine imposed.

3. Any corporation, convicted of an indictable or other offence 
punishable with imprisonment, may in lieu of the prescribed 
punishment be fined in the discretion of the court before which 
it is convicted.

Origin]—Sec. 958, Code of 1892; 8-9 Edw. VII, Can., ch. 9.
Application]—Sec. 1035 is limited in its application to the summary
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trial of indictable offences under Part XVI, and to the trial of indict 
nble offences in the ordinary way. R. v. Frizell (1914) 22 Can. Cr. 
Cas. 214, 5 O.W.N. 801, 25 O.W.R. 697.

As to the offence of common assault, sub-sec. 1 of sec. 1035 is sub
ject to the limitations of Code sec. 291, so that a fine for that offence 
must not exceed $100 upon indictment, whether or not it is intended 
to be in lieu of a sentence of imprisonment. R. v. Johnson, (1913)
24 W.L.R. 468 (Alta.).

Perjury being an offence punishable with imprisonment for more 
than five years (sec. 174), there is no jurisdiction to impose, as the 
punishment therefor, a fine in lieu of imprisonment, but both imprison
ment and fine may lie awarded under sub-sec. 2 of sec. 1035. R. v. 
Legros, 14 Can. Cr. Cas. 161, 17 O.L.R. 425.

A fine imposed on a summary trial for theft was upheld in R. v. 
Sinclair, 10 O.W.N. 119.

Corporations]—Before the amendment of 1909, adding sub-sec. 3. 
the power of imposing a fine in lieu of imprisonment was limited to 
cases where the maximum term of imprisonment is five years. The 
amendment is intended to extend this, in the case of corporations, to 
offences which, if committed by an individual, would be punishable 
with imprisonment, no matter what the maximum is.

Finding sureties for good behnmoar]—See sec. 1058.
Ordering costs on summary trial or speedy trial]—See sec. 1044.
Suspended sentence]—See secs. 1081-1083.

Fines, penalties and forfeitures go to provincial treasurer,—Excep
tion, revenue laws, ete^ Where costs of prosecution borne by 
Canada.

1036. Whenever no other provision is made by any law of 
Canada for the application of any fine, penalty or forfeiture 
imposed for the violation of any law or of the proceeds of an 
estreated recognizance, the same shall be paid over by the magis
trate or officer receiving the same to the treasurer of the province 
in which the same is imposed or recovered, except that,—

(a) all fines, penalties and forfeitures imposed in respect of 
the breach of any of the revenue laws of Canada, or 
imposed upon any officer or employee of the Govern
ment of Canada in respect of any breach of duty or 
malfeasance in his office or employment, and the pro
ceeds of all recognizances estreated in connection 
with proceedings for the prosecution of persons 
charged with such breaches or malfeasance; and, 
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(ft) *11 fines, penaltie* ami forfeitures imposed for what
ever cause iu any proceeding instituted at the in
staller of the Government of Canada or of any 
department thereof in which that Government liears 
the cost of prosecution, and the proceeds of all recog
nizances estreated in connection with such proceed
ings, shall Ixdong to Mis Majesty for the pulilic uses 
of Canada, and shall lie paid bv the magistrate or 
officer receiving the same to the Minister of Finance 
and form part of the Consolidated Uevemie Knud of 
Canada.

Ï. Nothing in this section contained shall affect any right of 
a private jiersoii suing as well for 11 is Majesty as for himself, to 
the moiety of any fine, penalty or forfeiture recovered in his suit.

.1. The Lieutenant Governor ill Council may from time to 
time direct that any fine, (s iialty or forfeiture, or any portion 
thereof paid over to the treasurer of the province under this 
section lie paid to the municipal or local authority if any, which 
wholly or in part hears the expenses of administering the law 
under which the same was imposed or recovered, or to lie applied 
in any other manner deemed liest adapted to attain the objects 
of such law and secure its due administration.

Origin]—Ber. 927, Code of 1R92; 8-9 Edw. ATI, Can., eh. 9.
Where application of fine in controlled bp nictate]—Tf the applica

tion of a penalty imposed in a conviction is fixed hy statute, the con
viction itself need not specify how it is to lie applied. Nelson v. The 
King (1914) 6 W.W.R. 706 (Saak.).

Collection of finen in Ontario tehen itagoblc to Praviuciat Trecnarer]
By an Ontario Ordei-in-Oouncil approved on I lie Utah day of Heptemlicr. 
1915, the following directions were given !—

(1.) That it shall lie the duty of the Crown Attorney of each county 
to su|iervine the collection of fines, penalties, and forfeited recognizances 
to which the Province is entitled and that he lie authorized to receive 
on liehalf of the Treasurer of Ontario, from sheriffs, justices of the 
peace and others, all moneys to which the Province is entitled for fines, 
penalties and forfeited recognizances.

(2.) That it shall he the duty of each Crown Attorney to pay over 
to the Treasurer of Ontario on or More the last day of January, April, 
July and October, in each year all sums of money collected by him, 
with the proper particulars showing how the sum remitted is made up.

(3.) That each County Attorney tie further required to report half-
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yearly, on or liefore the 15th day of May ami November of each year, 
particulars of all money» received by him during the half-year ending 
on the last day of the preceding month, or in case no money has been 
received during such half-year, then to report such fact to the Treasurer 
of Ontario, a duplicate report to be sent in each case to the Inspector 
of Legal Offices,

(4.) That each Crown Attorney shall be entitled to an allowance of 
four per cent, on the moneys so collected, such percentage to be deducted 
by him on the transmission of the moneys to the Treasurer of Ontario. 
Unless where legal proceeding* are instituted under the direction of 
the Attorney-General, the said allowances are to cover all charges by 
the Crown Attorney against the Province for services under this Order.

(5.) That each sheriff shall lie required to give to the Crown Attorney 
of his county, from time to time,, without charge, full information of 
all process in his hands in respect to any tine, penalty or estreated 
recognizance to which the Province is entitled.

(($.) That the Orders-in-Council as to collection of tines, penalties 
and forfeited recognizances dated 9th October, 1885, and 12th Novem
ber, 1912, lie rescinded.

Direction to pay tine, penalty or forfeiture to municipality.

1037. The Governor ill Council may, from time to time, 
direct that any fine, penulty or forfeiture, or any portion there
of, which would otherwise belong to the Crown for the public 
uses of Canada, be paid to any provincial, municipal or local 
authority, which wholly or in part hears the excuses of adminis
tering the law under which such fine, penalty or forfeiture is 
imposed, or that the same Ihi applied in any other manner deemed 
Iwst adapted to attain the objects of such law and to secure its 
due administration.

Origin]—Rce. 928, Code of 1892 ; R.8.C. 188(1, eh. 180. see. 3.
May direct that any fine, penalty, or forfeiture be “paidetc.]

In the Criminal Code the words "forfeit” and "forfeiture” arc used 
in different senses. They are used sometimes in connection with goods 
or tilings and sometimes in connection with fines, penalties, or compen
sation. In Code forms 32, 39, 41 and 59 the words ‘‘forfeit and pay” 
are used with regard to fines, penalties or compensation. And in con
struing the words “ fine, penalty or forfeiture ” ns used in see. 1037, 
the word " paid ” shows that the words are used in a restricted sense, 
as meaning only pecuniary fines or forfeitures. Christian v. Christian, 
(1916) 26 Can. Cr. Cas. 260 (N.8.); and see R. v. Johnston (No. 1) 11 
Can. Cr. Cas. 6.

“The same shall be applied ”1—1The use of the words "the same 
shall be applied” in the latter part of the section does not extend the
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scope of the section lierause it is " the * me ” thing which was to is’ 
paid which is to lie applied, and if, by ison of the use of the word 
" paid " in the earlier part of the section, the meaning of the words 
“ 8ne, penalty or forfeiture " is restricted so as not to include goods 
or chattels, no other meaning ran lie given in the latter part of the 
section. Christian v. Christian, (1916) 26 Can. Cr. Cas. 260, 268 (N.8.).

Recovering by civil action when no other provision. Moiety to 
private party when no other provision.

1038. Whenever any pecuniary penalty or any forfeiture is 
imposed for any violation of any Act, and no other mode is pre
scribed for the recovery thereof, such penalty or forfeiture shall 
lie recoverable or enforceable, with costs, in the discretion of 
the court, by civil action or proceeding at the suit of His 
Majesty only, or of any private party suing as well for llis 
Majesty as for himself in any form of action allowed in such 
case by the law of the province in which it is brought, and 
before any court having jurisdiction to the amount of the 
penalty in cases of simple contract.

2- If no other provision is made for the appropriation of any 
penalty or forfeiture so recovered or enforced, one moiety shall 
belong to His Majesty, and the other moiety shall belong to the 
private party suing for the same, if any, and if there is none, 
the whole shall belong to His Majesty.

Origin]—Sec. 929, Code of 1892 ; R.S.C. 1886, ch. 180, sec. 1.

(ioods forfeited under l’art VII.— Reimbursement of innocent pari).

1039. Any goods or things forfeited under any provision of 
l’art VII relating to forgery of trade marks and the fraudulent 
marking of merchandise, may be destroyed or otherwise disposed 
of in such manner as the court, by which the same arc declared 
forfeited, directs; and the court may, out of any proceeds realized 
by the disposition of such goods, after all trade marks and trade 
descriptions arc obliterated, award to any innocent party any 
loss he may have innocently sustained in dealing with such 
goods.

Origin]—51 Viet., Can., ch. 41, sec. 15.
Forgery of trade-marks and fraudulent marking of merclwndise]— 

See secs. 335-337, 341, 342, 486-495, 635, 1039, 1040.
Forfeiture of goods the subject of trade-mark offence 1—See sec. 

491 (3).
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Costs lu Irmlr murk prosecutions.

1040. (In any prosecution under this Act relating to the 
said last mentioned provisions, the court may onler costa to be 
paid to the defendant by the prosecutor, or to the prosecutor by 
the defendant, having regard to the information given by and 
the conduct of the defendant and prosecutor respectively.

Origin]—51 Viet., Can., ch. 41, sec. 16.

Application of lines In relation to coin.
1041. A moiety of any of the penalties imposed under secs. 

567, 624, 625 and 626, shall belong to the informer or person 
who sues for the same, and the other moiety shall belong to 
llis Majesty for the public uses of Canada.

Origin]—B.S.C. 1886, eh. 167, sec. 84.

Application of lines In relation to deserters or their effects.
1042. One moiety of the amount of any penalty recovered 

under secs. 82, 8.1, 438, 439 or 657, shall be paid over to the 
prosecutor or person by whose means the offender has been con
victed, and the other moiety shall belong to the Crown.

Origin]—R.S.C. 1886, eh. 160, see. 9.

Application of lines In relation to cruelly to animals.
1043. One moiety of every pecuniary penalty recovered with 

respect to any offence under sec. 542 or 543 shall lie paid over 
to the corporation of the city, town, village, township, parish, or 
place in which the offence was committed, and the other moiety, 
with full costs, to the person who informed and prosecuted for 
the same, or to such other person as to the justices seems proper.

Origin]—B.8.C. 1886, ch. 172, sec. 7.

Coats, Pecuniary Compensation and Restitution of Property.
Costs and expenses of prosecution may be ordered to be paid by- 

party convicted.—Also allowance for loss of time.- Source 
from which payment obtained. Payable from official fund. 
—Reimbursement.

1044. Any court by which and any judge under Part XVIII, 
or magistrate under Part XVI, by Whom judgment is pro-
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nonneed or recorded, upon tiw conviction of any person for 
tminou or any indictable offence, in addition to aucli sentence as 
may otherwise by law !*• passed, may condemn such person to 
the payment of the whole or anv part of the costs dr expenses 
incurred in and aland the prosecution and conviction for the 
offence of which he is convicted, if to such court or judge it 
acemi fit so to do.

2. Such court or judge may include in the amount to Iw paid 
such moderate allowance for loss of time as the court or judge, 
hv affidavit* or other inquiry ami examination, ««certain* to lie 
reasonable.

The payment of such (sets and ex|*'iisos, or any part 
lliereof, may la- ordered hv the isiurt or judge to In' made out 
of any moneys taken from such |arson on his apprehension, if 
such moneys are his own, or may lie enfumai at the instante 
of any person liable to pay or who has paid the same in such 
and the same manner, subject to the provision* of this Act, a< 
the payment of any costs ordered to lie paid by the judgment or 
order of any court of eom|*'teiit jurisdiction in any civil action 
or proceeding may for the time lieing la1 en form!.

4. In the meantime, until the recovery of such costs and 
expenses from the person so convicted as aforesaid, or from his 
estate, the same shall la- paid and provided for in the same 
manner as if this section had not lieen passed; and any money 
which is movered in res|Hst thereof from the (htsoii so coii- 

victrd, or from his estate, -hall Is1 applicable to the reimburse
ment of any person or fund by whom or out of which such costs 
and cx]H'iises have las-n paid or defrayed.

Origin]— Sec. 832, Code of 18Ü2.
Constables' fec$]—Her 1917 Tariff under see. 770.

Successful defendant reenters rusts In ease of libel.

1045. In the case of an indictment or information In a 
private prosecutor for the publication of a defamatory libel, if 
judgment is given for the defendant, he shall ls> entitled to 
recover front the prosecutor the costs incurred hv hint by mison 
of such indictment or information, either by warrant of dis-
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Ircs< InsikhI mit of tlie wwiil court, or liv «itimi or >uil h» for au 
ordinary ilrhl.

Oiy/in)—Hot.' 83S, Code uf lsiti; K.8.C. lftiSIi, cli. 174, ira. Iû:i. 
154 ; 37 Viet., Can., ch. 38, hops. 12 and 13.

Costa a gainai private prasicutor on dis misai il of jiroaccHtioM for 
criminal libel]—If the charge or complaint for defamatory lilad was 
brought by a private prosecutor, see. 1045 leaves the judge no option, 
because that section declares that in such case the accused has an 
absolute right to recover from the complainant the costs that have laa>u 
incurred, if judgment is given for the defendant. U. v. Fournier, 
(1916) 25 Can. Cr. Cas. 430, 25 Que. K.B. 556; K. v. Uouilliould, 7 Can. 
Cr. Cas. 432.

If the costs are taxed at the criminal trial, they may lie incbnled in 
the judgment of the criminal court and realized as such ; U. v. Fournier, 
25 Que. K.It. 550; vi may be taxed either at the criminal trial or after 
wards and made the subject of a separate civil action to realise the 
amount. Mackay v. Hughes, 19 Que. B.C. 307; Niehol v. Pooley, V AÇfR. 
21; Niehol v. Pooley, 9 H.C.R. 363 ; R. v. Niehol, 8 B.C.R. 276.

The amount taxed in the criminal court will control. Mackay v. 
Hughes, 19 Que. 8.C. 367 ; and the civil action may lie stayed to enable 
the plaintiff to have the costs taxed in the criminal court if he prefers 
to have them taxed there. Mackay v. Hughes, supra. The person claim
ing the costs is not to lie allowed to pursue both remedies at once, and 
if he moves an order for costs in the criminal court but gets only a 
part of what he asks and does not wish to adopt the order made and 
from which there is no provision for an appeal, he will lie put on terms 
in commencing and prosecuting a civil action that he will abide by 
tiny order made us to the costs of the abandoned proceedings in the 
criminal court. Niehol v. Pooley, 9 B.f’.R. 363, affirming Niehol v. 
Pooley, 9 B.C.R. 21.

The objection that the indictment is laid in the name of the King, 
and that his representative, the Attorney-General, has absolute control 
over the procedure, cannot avnll to relieve the jrrivnte prosecutor. Tfte 
procedure was instigated at his instance and he must lie held rcspetwablc 
for its incidents and its result. As was pointed out in Regina v. Patter
son ( 1875) 36 U.C.Q.H. 129 (Ont.) the enactment as to costs would la* a 
dead letter, if the use of the King's name relieved the private prose
cutor from such responsibility, in as much as every criminal charge is 
prosecuted in this country in the name of the Hovereign and the article 
of the Code, to lie of any use, must Ik* read as applicable to the person 
at whose instance the procedure in the name of the Hovereign was set 
in motion. R. v. Blackley, 13 Que. K.B. 472; R. v. Ht. Louis, 1 Can. 
Cr. Cas. 144 (Que.).

Mqcharqe on a nol. proa.]—As in case of a trial and verdict, it is the 
discharge pronounced upon a nolle proaequi which constitutes the judg
ment of the court, ami the discharge pronounced by the court upon a

1371



[« 1646] Criminal Cods (Past XX)

nolle prosequi may constitute " the judgment for the defendant ” men
tioned in sec. 1045, and render the private prosecutor liable for defend 
ant’s coats. The discharge on a not. pros, is not the equivalent of an 
acquittal, and defendant, although not liable to be further prosecuted 
under the existing indictment is exposed, in law, to the renewal of it 
for the same alleged offence, yet his discharge is a substantial judg
ment in his favour quoad that indictment, and the very fact that the 
prosecution may be renewed is an additional reason why effect should 
be given in such eases to the stipulation in the defendant’s favour 
as to the costs incurred by him in his defense, as otherwise such right 
of renewal might be exercised so as to operate as an intolerable abuse. 
R. v. Blackley, 13 Que. K.B. 472, 6 Can. Cr. Cas. 405.

Defamatory libel]—See secs. 317-334, 861, 871, 888, 905, 816-813, 
934, 947, 956, 1045, 1047.

Imprisonment In default ol payment of coats on conviction for 
assault. Release on levy.

1046. If a person convicted on an indictment for assault, 
whether with or without battery and wounding, is ordered to 
pay costs as aforesaid, he shall be liable, unless the said costs 
are sooner paid, to three months’ imprisonment, in addition to 
the term of imprisonment, if any, to which he is sentenced for 
the offence, and the court may, by warrant, in writing, order 
the amount of such costs to be levied by distress and sale of the 
goods and chattels of the offender, and paid to the prosecutor, 
and the surplus, if any, arising from such sale, to the owner.

2. If such sum is so levied, the offender shall be released 
from such imprisonment.

Origin]—See. 834, Code of 1892; R.8.C. 1886, ch. 174, sees. 248, 249.

Taxation of costs on lowest scale.—Neale in civil salts.
1047. Any costs ordered to be paid by a court pursuant to 

the foregoing provisions shall, in case there is no tariff of fees 
provided with respect to criminal proceedings, be taxed by the 
proper officer of the court according to the lowest scale of fees 
allowed in such court in a civil suit.

2. If such court has no civil jurisdiction, the fees shall be 
those allowed in civil suits in a superior court of the province 
according to the lowest scale.

Origin]—Sec. 835, Code of 1892.
Costs of prosecution when ordered against party convicted for indict

able offence]—See Code sec. 1044.
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Co its ordered against person convicted of uisaull)—Code nn. 1044, 
1046.

Coils against private prosecutor on dismissal of criminal libel 
charge)—Code sec. 1045.

Compensation for loss of property.

1048. A court on the trial of any person on an indictment 
may, if it thinks fit, upon the application of any person 
aggrieved and immediately after the conviction of the offender, 
award any sum of money, not exceeding one thousand dollars, 
by way of satisfaction or com|>ensation for any loss of property 
suffered by the applicant through or by means of the offence of 
which such person is so convicted.

2. The amount awarded for such satisfaction or compensa
tion shall be deemed a judgment debt due to the person entitled 
to receive the same from the person so convicted, and the order 
for payment may he enforced in such and the same manner as 
in the case of any costs aforesaid ordered by the court to be paid.

Origin]—Sec. 836, Code of 1892; 33-34 Viet., Imp., ch. 23, sec. 4.
“ For any loss of property "]—See definition of property in sec. 2 

(32), but qwrre whether electric power fraudulently consumed in con
travention of sec. 351 is " property ” under sec. 1048. See R. v. 
Sperdakes, (1911) 40 N.B.R. 428, 24 Can. Cr. Cas. 210.

Costs of prosecution may be ordered against person convicted)— 
See sec. 1044.

Compensation to bona fide purchasers of stolen property.

1049. When any prisoner has been convicted, either sum
marily or otherwise, of any theft or other offence, including the 
stealing or unlawfully obtaining any property, and it appears to 
the court, by the evidence, that the prisoner sold such property 
or part of it to any person who had no knowledge that it was 
stolen or unlawfully obtained, and that money has Iteen taken 
from the prisoner on his apprehension, the court may, on appli
cation of such purchaser and on restitution of the property to 
its owner, order that out of the money so taken from the prisoner, 
if it is his, a sum not exceeding the amount of the proceeds of 
the sale be delivered to such purchaser.

Origin]—Sec. 837, Code of 1892; R.8.C. 1886, ch. 174, sec. 251 ; 30-31 
Viet., Imp., ch. 35, sec. 9.
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KrrHrinf tlohn property! - 8|‘1- err*. SR8-4II3, N49, 954, 1*95, 994, 
1049, 1050. .

llestltMlhin of stolen property. M rlls of rentlfullini. KokIMuIIoii 
although no rouilrtlon. Hastllullon not ordered In rase of 
valuable security when rights of third partie» lulvrveue.- 
Ksreplion of ra»e* under secs. 55s and *90.

1050 If any person who in guilty of any indictable offence 
in stealing, or knowingly receiving, any property, is indicted 
for such offence, by or on behalf of the owner of the property 
or his executor or administrator, and convicted thereof, or l- 
tried before a judge or justice for sueh offence under any of the 
foregoing provisions and convicted thereof, the pro|n-rtv shall 
la- restored to the owner or his representative.

2. In every such case the court or tribunal Indore which such 
person is tried for any such offence, shall have |lower to award, 
from time to time, writs of restitution for the said property ot
to order the restitution thereof in a summary manner.

3. The court or tribunal may also, if it sees fit, award restitu
tion of the pruja-rty taken from the prosecutor, or any witness 
for the prosecution, bv sueh offence, although the |>er»on indicted 
is not Convicted thereof, if the jury declares, as it may do, or 
if, in case the offender is tried without a jury, it is proved to 
the satisfaction of the court or tribunal by whom lie is tried, 
that such pro|iertv la-longs to such prosecutor or witness, and 
that lie was unlawfully deprived of «4 by such offence.

4. If it ap|a-ars before any award or order is made, that any
valuable security has Ih-i-ii luma fuir paid or discharged by any 
|airaoii liable to the payment thereof, or living a negotiable in
strument, lias been burnt taken or received by transfer or 
delivery, by any person, for a just and valuable consideration, 
without any notice or without any reasonable cause to su»|ieet 
that the same had, by anv offence. Iiecn stolen, or if
it ap|K-ars that the property stolen has been transferred to an 
innocent purchaser for value who has acquired a lawful title 
thereto, the court or tribunal shall not award or order the 
restitution of such security or property.

5. Nothing in this sect ion contained shall apply to the case 
of any prosecution of any trustee, hanker, merchant, attorney,
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factor, broker or other agent entrusted with the possession of 
goods or dot unients of title to goods, for any indictable offence 
under secs. .‘158 or «390 of this Act.

On#7tn]—56 Viet., Can., eh. 32, see. 1, see. 838, Code of 1892; 21 
Hen. 8, eh. 11; Lareenv Aet, lHtil, Imp., 24-25 Viet., eh. 96, see. 10»; 
Larceny Aet, 1869, Can., 32-33 Viet., eh. 21, see. 113.

Application of tec. 1050]—At Common law the larceny of a chattel 
did not alter the ownership; the owner was entitled to recover it, if 
he could. But there was this curious provision, that unless the thief 
was attainted by appeal of felony at the suit of the owner on fresh 
pursuit, the property was forfeited to the Crown. If the thief was 
attainted of felony the owner then had his property restored to him ; 
and that was the only mode of recovering his property at that time. 
An indictment of the thief at common law did not enable the owner 
to get back his property. Chichester v. Hill (1882) 52 L.J.Q.B. 160. 
15 Cox C.C. 258.

The court in Chichester v. Hill, supra, in deciding upon the English 
statute in the same terms, said that in its opinion this proviso was in
tended to protect the bona-fide holder of a " valuable security ” not only 
against an order for restitution but against all proceedings. Ferguson 
v. Kemp [1919] 1 W.W.R. 537 (Alta.).

Stealing or Knowingly receiving “ any property ”]—By sec. 2, sub
sec. (32), the term property includes not only such property ns was 
originally in the possession or under the control of any person, but 
also any property into or for which the same has !>een converted or 
exchanged and anything acquired by such conversion or exchange 
whether immediately or otherwise. Howe v. Rehroeder (1905) 1 W.L.R. 
If4.

“ Property " includes documents giving a right to recover or receive 
any money or goods, the money itself or any other personal property. 
Sec. 2, sub-sec. (32).

Summary order for rest it u tion ] —While the summary order for rest i 
tut ion authorized by sub-sec. 2 can Ik* made only by the court or tri
bunal 1>efore which thn trial takes place, there still remains the 
alternative of a civil action in any court of competent jurisdiction to 
establish the title of the original owner even against an innocent pur
chaser. Lapointe v. Charlebois, 42 Que. R.C. 57; Vczina v. Brosseau. 
30 Que. 8.C. 493; Horwood v. Hmitli, 2 T. R. 570; Scattergood v. Syl
vester, 19 L.J.Q.B 447, 15 Q.B. 506; Moss v. Hancock, [1899] 2 Q.B. 
Ill ; White v. Rpettigue, 13 M. & W. 603, and see R. v. Horan, Irish K. 
6 C.L. 293; R. v. Mayor, etc., of London, L.R. 4 Q.B. 371 (Walker v. 
Mayor, etc., of London, 38 L.J.M.C. 107).

If the theft l»c of money, evidence of the identity of the monev 
sought to be restored will be necessary; R. v. McIntyre, 2 P.É.I. 154 ; 
R. v. Haverstock, 5 Can. Cr. Cas. 133; but an order may be made

ms



[« 1060] Cbiminal Code (Pabt XX)

under sec. 1049 for compensation out of money found on the prisoner 
although its identity with that stolen cannot be shown.

Exceptions]—Section 358 referred to in paragraph (5) declares 
guilty of an indictable offence one who steals anything by any act or 
omission amounting to theft under secs. 355, 356 or 357, which deal 
respectively with theft by person required to account (sec. 355), theft 
by person holding power of attorney (sec. 356), and misappropriation 
of proceeds held under directioii (sec. 357). Sec. 390 deals with the 
offence of criminal breach of trust by a, trustee of any property for the 
use or benefit of another either in whole or in part, or for any public 
or charitable purpose. Such trustee is guilty of an indictable offence if. 
with intent to defraud, and in violation of his trust, he converts any
thing of which he is trustee to any use not authorized by the trust. 
Sec. 390.

Transfer of property to innocent purchaser]—Whether or not a 
“ lawful title " has been acquired by the innocent purchaser is a ques
tion of civil law and subject to provincial statutes dealing with 
sales of goods. If goods are obtained on false pretences and 
there is a conviction for that offence, the case will not come 
under section 1050, but the provincial law will apply to deter 
mine the ownership, and apart from statute there would be no 
reversion of title to the vendor to enable him to recover from an inno
cent purchaser taking them from the person convicted merely of obtain
ing them fraudulently. But if there was a theft by a trick and the 
actual delivery was with the intention of parting only with the tem
porary possession of the goods, the property did not pass, and sec. 
1050 would apply. B. v. Walker, 65 J!\ TM{ It. v. Russett, [UM] 
2 Q.B. 312, 17 Cox C.C. 534.

Current coin in the hands of an innocent person and taken for 
value would not be returned to the original owner, although identified. 
Moss v. Hancock 11899] 2 Q.B. 11», 68 L.J.Q.B. 657.

Restitution on summary trial under Part XVI]—Sec. 795 in the 
summary trials clauses makes applicable to summary trials the pro
visions of sec. 1050 on a conviction under Part XVI.

Juvenile offenders charged with theft]—Sec. 817 provides that no con 
viction under the authority of Part XVII (Juvenile offenders) shall lie 
attended with any forfeiture, except such penalty as is imposed by 
the sentence; but whenever any person is adjudged guilty under the 
provisions of this Part, the presiding justice may order restitution of 
property in respect of which the offence was committed, to the owner 
thereof or his representatives. If such property is not then forthcom
ing, the justices, whether they award punishment or not, may inquire 
into and ascertain the value thereof in money; and, if they think proper 
order payment of such sum of money to the true owner, by the person 
convicted, either at one time or by instalments, at such periods as the 
justices deem reasonable. The person ordered to pay such sum may
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be sued for the same as a debt in any court in which debts of the like 
' amount are, by law, recoverable, with costs of suit, according to the 

practice of such court. Code sec. 817.
Definition of theft]—See secs. 344-357.
Receiving stolen property]—Elec secs. 399-403, 849, 954, 993, 994, 

1049, 1050.
Sale of Goods Act, Man.]—Section 25 of the Sale of Goods Act, 

R.S.M. 1902, c. 152, is as follows: "Where goods have been stolen and 
the offender is prosecuted to conviction, the property in the goods so 
stolen reverts to the person who was the owner of the goods, or his 
personal representative, notwithstanding any intermediate dealing with 
them." ** (a) Notwithstanding any enactment to the contrary, where 
goods have been obtained by frnud or other wrongful means not amount
ing to theft, the property in such goods shall not re vest in the person 
who was the owner of the goods, or his personal representative, by 
reason only of the conviction of the offender." In considering this 
statute in Harding v. Johnston (1909) 8 Man. R. 625, Howell, C.J., said: 
"This section (25) in no way relates to the sale of goods and seems 
out 6f place. Its prototype is sec. 24 of the English Act which was 
passed for the purpose of restoring to the owner stolen property, sold 
in market overt. The English section closes with the words “whether 
by sale in market overt, or otherwise." The " otherwise " is thought 
to refer to cases where stolen goods are purchased in a foreign state 
where such purchase passes property and perhaps to cases where rights 
are acquired under an inn keeper's lien at Common Law, a right which 
probably does not exist here because of our statute. Sub section (o) of 
section 25 was also copied from a sub-section to the English section and 
the reason of the English clause was to over-ride the decision in Bentley 
v. Vilmont, 12 A.C. 471, and change the criminal law. Our sub-section 
is meaningless and, although the Sale of Goods Act is a code of law 
and must tie so construed, I think, as section 25 does not relate to sales 
of goods in any way, I must look at the former law and endeavor to 
find out what the legislative intent was.

" The section declares that upon conviction of the thief the property 
in the goods " reverts ” to the owner. Under our law the property never 
passed out of the owner and so cannot revert. A consideration of the 
history of the section above referred to and the conditions of the law 
when the section was enacted leads me to hold that the legislature did 
not intend to prevent the owner from recovering his projierty before 
the conviction of the thief.

"Section 1050 of the Criminal Code has no application; it merely 
provides for summary restitution at the criminal trial. Perhaps sonic 
day the constitutionality of sub-sec. 3 may come up, as the power of 
Parliament to legislate as to the recovery of goods, where the thief has 
been acquitted, may be questioned." Harding v. Johnston, 8 Man. R. 
629. - • 7
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Review of restitution order]—The order for restitution may lie the 
subject of review by certiorari proceedings. R. v. Forties, ex parte Belig 
(1910) 39 N.n.R. 592, 17 Can. Cr. Cas. 70; R. v. Wightman, 29 U.C.Q.B. 
211.

Restoration of money or goods taken from a motet#]—Money or 
goods taken from the accused on his arrest may lie ordered to tic re
stored to him if not connected with the offence nor required as evidence. 
R. v. Harris, 1 R.C.R. pt. 1, p. 255; R. v. McIntyre, 2 P.E.I. 154; 
Ex parte McMichael, 7 Can. Cr. Cas. 549; United States v. Tounder 
(1914) 23 Can. Cr. Cas. 76 (an extradition case).

Imprisonment.

Offences not capital how punished.

1051. Every one who is convicted of any offence not punish
able with death, shall be punished in the manner, if any, pre
scribed by the statute especially relating to such offence.

Origin]—Bee. 950, Code of 1892; R.H.C. 1886, rh. 178, sees. 34, 35.
Commencement of Term of Imprisonment]—The term of imprison

ment in pursuance of any sentence shall, unless otherwise directed in 
the sentence, commence on and from the day of passing such sentence, 
but no time during which the convict is out on bail shall he reckoned 
as part of the term of imprisonment to which he is sentenced. Prisons 
Act, R.8.C. 1906, ch. 148, sec. 3, and Penitentiaries Act, eh. 147, sec. 43.

Ilard labour]—See the Prisons Act, R.8.C. 1906, ch. 148, secs. 12-15, 
and the Penitentiaries Act, ch. 147, sec. 62.

North-West Territories]—For special provisions relating to imprison
ment on conviction in the territories, see the N.W.T. Act, R.8.C., ch. 62, 
secs. 54-59.

Conditional liberation on ticket of leave]—See the Ticket of Leave 
Act, R.S.C. 1906, ch. 150; R. v. Johnson, 4 Can. Cr. Cas. 178 (Que.).

Punishment where not otherwise provided.

1052 Every person convicted of any indictable offence for 
which no punishment is specially provided, shall lie liable to 
imprisonment for five years.

2. Ever}' one who is summarily convicted of any offence for 
which no punishment is specially provided, shall lie liable to a 
penalty not exceeding fifty dollars, or to imprisonment, with or 
without hard lalniur, for a term not exceeding six months, or to 
both.

Origin]—Sec. 951, Code of 1892; R.8.C. 1886, ch. 181, sec. 24.
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Punishment for second iidence eiimroltted after previous conviction.

1053. Every one who is convicted of an indictable offence 
not punishable with death, committed after a previous convic
tion for an indictable offence, is liable to imprisonment for ten 
years, unless some other punishment is directed by any statute 
for the particular offence.

2. In such latter case the offender shall be liable to the pun
ishment directed, and not to any other.

Origin]—Sec. 952, Code of 1892; R.S.C. 1886, ch. 181, sec. 25.
Proof of prior roactefton]—As to the mode of proving the prior 

convictions, see secs. 757 (3) and 982.
Offence» after precious conviction]—See secs. 370, 375-377, 386 (2), 

465, 53(1, 533-535, 568, 851, 963, 982, 1053, 1081.

Maximum term nun be shortened. Minimum term.

1054. Every one who is liable to imprisonment for life, or 
for any term of years, or other term, may lie sentenced to im
prisonment for any shorter term: Provided that no one shall 
lie sentenced to any shorter term of imprisonment than the 
minimum term, if any, prescribed for the offence of which he is 
convicted.

Origin]—Sec. 953, Code of 1892; R.S.C. 1886, ch. 181, sec. 26.
Discretion of court inhere different kinds of punishment authorised] — 

See sec. 1028.
Ifarimum sentence]—Where the imprisonment has commenced under 

a sentence for ninety days and at a time of the year which would not 
include the month of February, and, consequently, the sentence would 
not in the ordinary course exceed three months, which was the maximum 
penalty allowed for the offence, it is not a ground for discharge on 
haltcas corpus that a ninety day sentence may, under certain contin
gencies, exceed the statutory limit of three months. Rex v. (lovernor 
of City Prison; Ex parte Green (1914) 23 Can. Cr. Cas. 293 (N.8.).

fumulathe punishments.

1055. When an offender is convicted of more offences than 
one, before the same court or person at the same sitting, or when 
any offender, under sentence or undergoing punishment for one 
offence, is convicted of any other offence, the court or person 
passing sentence may, on the last conviction, direct that the
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sentences passed upon the offender for his several offences shall 
take effect one after another.

Origin]—Sec. 954, Code of 1892; R.S.C. 188«, eh. 181, sec. 27; 7-8 
Geo. IV, Imp., ch. 28, see. 10.

Conterulirr «nprwemncitl»]—Her. 1055 appears to he an adaptation 
of the English statute 7 and 8 Geo. IV, eh. 28, see. 10, which, however, 
was limited to eases of felony. The effect of the English statute, which 
also abolished the plea of autrefoù «(total, was to place felonies in this 
regard in the position in which misdemeanours had always I teen at com 
mon law. See B. v. Wilkes, 19 St. Trials 1131; Stephen's Dig. Cr. Law. 
6th ed. 19 (a); R. v. Castro (1880), 5 Q.B.D. 490, at pp 515, 516, 49 
L.J.Q.B. 759. " Unless otherwise directed in the sentence " the term
of imprisonment commences on and from the day of passing sentence. 
See note to Code sec. 1051.

Where Imprisonment less than two years.
1056. Every one who is sentenced to imprisonment for a 

term less than two years shall, if no other place is expressly 
mentioned, be sentenced to imprisonment in the common gaol 
of the district, county or place in which the sentence is pro
nounced, or if there is no common gaol there, then in that com
mon gaol which is nearest to such locality, or in some lawful 
prison or place of confinement, other than a penitentiary, in 
which the sentence of imprisonment may lie lawfully executed : 
Provided that,—

(a) when any one is sentenced to imprisonment in a peni
tentiary, and at the same sittings or term of the court 
trying him is sentenced for one or more other offences 
to a term or terms of imprisonment less than two 
years each, he may he sentenced for such shorter 
terms to imprisonment in the same penitentiary, such 
sentences to take effect from the termination of his 
other sentence; and,

(b) when any one is sentenced for any offence who is, at the
date of such sentence, serving a term of imprison
ment in a penitentiary for another offence, he may 
tie sentenced for a term shorter than two years to 
imprisonment in the same penitentiary, such sentence 
to take effect from the termination of his existing 
sentence or sentences;
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(r) in the province of Menitobe ami the province of Britiah 
Columbia any one sentenced to imprisonment for a 
term of leas than two years may he sentenced to any 
one of the common gaols in the province, unless a 
special prison is prescrilied hy law.

Origin]—Sec. 955, Code of 1892; 63-64 Viet., Can., ch. 46, we. 3; 
1 Edw. VII, Can., ch. 42, sec. 2 ; 1909, Can., ch. 9.

Sentence generally]—See secs. 1004-1011.

lm|irlsoneirnl with or without hard labour.

1057. Imprisonment in a common gaol, or a public prison, 
other than a |H-iiitentiary or the Central Prison for the province 
of Ontario, the Andrew Mercer Ontario Reformatory for females 
or any reformatory prison for females in the province of Quebec, 
shall In1 with or without hard lalaiur, in the discretion of the 
court or person passing sentence, if the offender is convicted on 
indictment, or under the provisions of Parts XVI or XVIII, 
or, in the province of Saskatchewan or Allierta, la-fore a judge 
of a superior court, or in the Northwest Territories, before a 
stipendiary magistrate or in the Yukon Territory, la-fore a judge 
of the Territorial Court.

2. In other cases such imprisonment may la- with hard lalaiur, 
if hard lalsiur is part of the punishment for the offence of which 
such offender is convicted, and if such imprisonment is to be 
with hard lalsiur, the sentence shall so direct.

Origin]—Sec. 955 (6), Code of 1892.
Imprisonment with or without hard labour]—The Penitentiaries Act 

and the Prisons and Reformatories Act make sentences of imprisonment 
in penitentiaries and the reformatories mentioned in Cr. Code, see. 1057, 
equivalent to sentences of imprisonment with hard labour in all cases 
whether the sentence so directs or not. R. v. Davidson, [1917] 2 W.W.R. 
160, at 163, 11 Alta. L.R. 9, 28 Can. Cr. Cas. 44. The result is that 
when an offender is convicted on indictment or under Part XVI (sum
mary trial of certain indictable offences) or by a superior court judge 
in Saskatchewan or Allierta, or a judge of the Yukon Territorial Court, 
the imprisonment may lie either with or without hard lalsiur, in the dis
cretion of the court, so long as the offender is not sentenced to a 
penitentiary or the prison or reformatories excepted, and this apparently 
without regard to the terms of the statute fixing the punishment. But
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if the conviction ie made by a lower tribunal and does not impose a 
penitentiary or reformatory sentence, then hard labour may be imposed 
only if the statute fixing the punishment says that it may l>e imposed, 
and the sentence given must, in such cases, specifically mention “ hard 
labour.- R. v. Davidson, [1917] 2 W.W.R. 160, 163, 11 Alta. L.R. 9, 
28 Can. Cr. Cas. 44.

The discretion of the court under sec. 1057 of the Code includes the 
imposition of imprisonment with hard labour in default of payment of 
a tine as well as where imprisonment is the direct punishment for the 
offence either with or without a fine. R. v. Davidson, [1917] 2 W.W.R. 
Hio. M| r. \ Mna, • W.WJL :«•«;, * VIA M, II (ha. <‘- 
Cas. 303 (Sask.).

Ontario Board of Parole\—See 6-7 Geo. V, Can., eh. 21.
Transfer to Reformatory or Industrial farm tn Ontario]—See amend

ment to the Prisons Act, 6-7 Geo. V, Can., eh. 21.

Pro pinion* a* to Suret it*.

Persons convicted may be bound over to keep the pence.-Com 
mlttal In default.

1058. Every magistrate under Part XVI and every court 
of criminal jurisdiction before whom any jx'rson is convicted of 
an offence and is not sentenced to death, shall have power, in 
addition to any sentence imposed upon such [>erson, to require 
him forthwith to enter into his own recognizances, or to give 
security to keep the pence, and he of good liehaviour for any term 
not exceeding two years, and that such person in default shall 
l>e imprisoned for not more than one year after the expiry of his 
imprisonment under his sentence, or until such recognizances 
are sooner entered into or such security sooner given.

2. Any such recognizance may lie in form 49.

Origin]—See. 958, Code of 1892.
Sureties for good behaviour]—The provisions of sec. 1058 take the 

place of the former common law powers under which a misdemeanour 
might be punished at the discretion of the court by fine and imprison
ment, and by adding a direction that the defendant should find sureties 
for a reasonable lime and be imprisoned until he did so, the time of the 
imprisonment lieing, however, limited, at common law, only to the period 
for which the sureties were to In? found. R. v. Trueman, (1913) 9 Cr. 
App. R. 45.

It was held in R. v. Cole (1902) 5 Can. Cr. Cas. 330, that the common 
law jurisdiction as to crime is still operative except where there is a
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répugnais')- in cases provided for try the Criminal Code, and that 
whore there is a repugnanev the Code will prevail.

ports of Recopnieance to keep the peace]—Code form 49, following 
see. 1152, ia not applicable to the reeognizanoe ordered under sec. 1058, 
but applies only to sec. 748. A recognizance under sec. 1058 should 
show jurisdiction on its face, and if it does not do so, its estreat may 
he refused. Re Harah Smith's bail, 31 N.8.R. 468, 6 Can. Cr. Cas. 416.

Surette» to Iceep the peace on charge before a justice]—See sec. 748 
in cases where the summary convictions clauses (Code Part XV), apply.

Ontario tariff for Clerks of the Peace]—
(12.) Every recognizance to keep the peace or for good

behaviour ................................................................ '......... $1.00

Proceedings when party remains In prison for two weeks.—Pro
cedure when brought up.

1059. Whenever any jierson who has been required to enter 
into a recognizance with sureties, to keep the jieaee and lie of 
good Itchaviour, or not to engage in any prize-fight has, on 
account of hie default therein, remained imprisoned for two 
weeks, the sheriff, gaoler or warden shall give notice, in writing, 
of the facts, to a judge of a sujiorior court, or to a judge of the 
county court of the county or district in which such gaol or 
prison is situate, or, in the cities of Montreal and Quebec, to a 
judge of the sessions of the ]H*aoe for the district, or, in the 
Northwest Territories, to a stipendiary magistrate.

2. Such judge or magistrate may order the discharge of such 
[H'rson, thereupon or at a subsequent time, upon notice to the 
complainant or otherwise, or may make such other order as he 
sees fit, respecting the numlier of sureties, the sum in which they 
are to lie hound and the length of time for which such |ierson 
may lie hound.

Origin]—Sec. 960, Code of 1892 ; R.8.C. 1886, ch. 181, sec. 3?, 51 
Viet., Can., ch. 47 sec. 2.

After two weeks' imprisonment in default of finding sureties under 
a justice's order made under sec. 748, the defendant may apply to a 
judge of a Superior Court under Code sec. 1059 for a release. R. v. 
Mitchell, 13 Can. Cr. Cas. 344 (Y.T.).

Ontario tariff for Sheriffs]—
(44.) Services perormed under section 1059 of The Criminal

Code, in each case disposed of under that section.... $2.00
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Whipping.

Senteur** of punishment by whipping. N uni lier of strokes. -Inatru. 
ment.-When whipping to take plane.—Net on female.

1060 Whenever whipping may In- awarded for any offence, 
the court may sentence the offender to be once, twice or thrice 
whipped, within the limits of the prison, under the supervision 
of the tiled-cal officer of the prison, or if there la- no such officer, 
or if the medical officer lie for any reason unable to lie present, 
then, under the su|iervi«ion of a surgeon or physician to he 
named by the Minister of Justice, in the case of prisons under 
the control of the Dominion, and in the ease of other prisons 
by the attorney general of the province in which such prison is 
situated.

ii. The number of strokes shall lie specified in the sentence ; 
and the instrument to be used for whipping shall lie a cat-o'-nine
tails unless some other instrument is s|ieeified in the sentence.

3. Whenever praeticable, every whipping shall take place not 
less than ten days la-fore the expiration of any term of imprison
ment to which the offender is sentenced for the offence.

4. Whipping shall not lie inflicted on any female.

Origin]—Sec. 1)57, Code of 18112, as amended, 6.1-64 Viet., Can., cli.
46, sec. 3.

When sentence includes whipping]—The fixing of the time or times 
for punishment by whipping ordered to take place during the convict’s 
term of imprisonment is left by Cr. Code, sec. 1060, in the discretion of 
the prison surgeon under whose supervision the whipping is to lie done ; 
and it is an excess of jurisdiction on the part of the magistrate holding 
a summary trial to order in the sentence that ten lashes lie imposed six 
weeks after imprisonment and ten lashes six weeks before expiration 
of the term of six months’ imprisonment im|His*-d ; but the court hearing 
a bailees corpus application may amend the conviction under Cr. Code 
see. 1124, by imposing the proper sentence where satisfied of the offence. 
R. v. Boardman, 6 W.W.R. 1304, 23 Can. Cr. Cas. 191 ; R. v. Crawford, 
5 A.L.R. 204, 20 Can. Cr. Cas. 49. The failure to direct in the convic
tion that the whipping shall take place under the medical supervision 
which sec. 1060 preserila-s, will not invalidate the conviction, and q users 
whether the eonvietion should so state in any event. Ibid.

The magistrate imjmsing the punishment of whipping is to specify 
in the sentence the numlier of strokes and also whether It is to he at 
one time, or in two or three whippings, during the term of imprison
ment. R. v. Boardman, (1914) 6 W.W.R. 1304, 23 Can. Cr. Cas. 191,
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29 W.L.R. 176 (Alta.). No authority is given the magistrate to Ax 
the time or time* of the whipping, even by deviating that half of the 
laflhe* shall lie within the Aral six weeks and the second half within the 
last six weeks of a six months' term. R. v. Hoardman, 6 W.W.R. 1304 
(Alta.). An excess of jurisdiction in that respect is, however, curable 
on oerliorari or halieas corpus, if a pvinsal of the depositions satisAes 
the court as to the offence. Code secs, 797 (2), 1124j R. v. Crawford, 
(1912) 2 W.W.R. 952, 5 Alta. L.R. 204, 22 W.L.R. 107; R. v. Board- 
man (1914) 6 W.W.R. 1304.

The judge before whom a writ of habeas corpus is returned, and 
who quashes the writ on the ground that the petitioner is in custody 
under a sentence legally pronounced by a competent tribunal, has no 
Imwer to direct such tribunal to execute a part of the sentence (in this 
case the jienalty of whipping) which had liven suspended ill connection 
with the issue of the writ. R. v. Goldsberry, 11 Can. Cr. Cas. 159; same 
case, euh. nom. Goldsberry v. Bematchez, 28 Que. 8.C. 52; and see R. 
v. Frejd, 18 Can. Cr. Cas. 114, 22 O.L.R. 566.

Powers of Deputy Minister of Justice aid Deputy Attorney-Gen
eral]—See notes to secs. 592 and 873a.

Capital Punishment.

I'llnMiment to be the same on ronvlelliin by rerdlet or by confession.
1061. Every one who is indicted its principal or accessory 

for any offence made capital by any statute, shall ls> liable to 
the same punishment, whether he is convicted by verdict nr 
on confession, and this as well in the case of accessories as of 
principals.

Origin]—Sec. 935, Code of 1892; R.8.C. 1886, eh. 181, see. 4.
Offences mode capital by statute]— See sec. 74 (treason), sec. 263 

(murder), sec. 299 (rape).

Form of sentence of death.

1062 In all cases where an offender is sentenced to death, 
the sentence or judgment to lie pronounced against him shall 
be that he he hanged by the neck until he is dead.

Origin]—Sec. 936, Code of 1892; R.R.C. 1886, ch. 181, sec. 5.

Sentence of death to he reported to Secretary of Mate.—Judge may 
grant reprieve in certain eases.

1062. In the case of any prisoner sentenced to the punish
ment of death, the judge before whom such prisoner has been
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convicted shall forthwith make a rejHirt of the ease to the Secre
tary of State, for the informât ion of the Governor General ; 
and the day to lie appointed for carrying the sentence into 
execution shall Is1 such as, in the opinion of the judge, will 
allow sufficient time for the signification of the Governor's 
pleasure before such day.

2. If the judge thinks such prisoner ought to Is1 recommended 
for the exercise of the royal mercy, or if, from the non-decision 
of any point of law reserved in the case, or from any other cause, 
it becomes necessary to delay tin- execution, he, or any other 
judge of tlu1 same court, or any judge who might have held or 
sat in such court, may, from time to time, either in term or in 
vacation, reprieve such offender for such |>cri<al or |ktusIs 
beyond the time fixed for the execution of the sentence as arc 
necessary for any of the purposes aforesaid.

.1. In the Northwest Territories and in the Yukon Territory, 
when any (lerson is convicted of a capital offence and is sentenced 
to death the judge or stipendiary magistrate who trail the ca-c 
shall forthwith forward to the Secretary of State of Canada 
full notes of the evidence with his report upon the case, and the 
execution shall la- stayed until such rejairt is received and the 
pleasure of the Governor General therein is communicated to 
the Commissioner of tin- Northwest Territories or of the Yukon 
Territory, as the case may lie.

4. Secs, tilt anil 10 of chapter 60 of the Itevised Statutes, INHli, 
intituled An Ait respecting the North-West Territories, and 
sec. 43 of The Northwest Territories Act, chapter 02 of the 
Revised Statutes, 1000, are re|iealed.

Origin]—Kec. 11.17, Cods of 1892; R.8.C. 1886, rh. 181, sec. 8; 1-4 
Geo. V, eh. IS, see. 31; 32-31 Viet., Can., eh. 29, see. 121.

Reprieve nftrr Hr nth Mrntrnei |—Reprieve* were granted under this 
section in R. v. Capelli, 10 O.W.R. 441, ioid R. v. Wythe, 111 O.L.R. 
386, 15 Can. Or. Cas. 224; and refused in R. v. Cook (No. 2) (1914), 
23 Can. Or. Cm. 86.

Reprieve under Rogat prérogative] A reprieve et mandata regia was 
formerly grantable by the Crown at its mere discretion ; 1 Chitty Cr. 
Law 758, and see Code see. 1080; but the standing royal instructions 
to Governors General of Canada under letters patent of 1878 provide 
that the Governor-General shall not pardon or reprieve after a sentence 
of death without the advice of the Privy Council of Canada, and in
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other cases shall not do ao without the advice of one at least of his 
Ministers. Attorney-General of Canada v. Attorney-General of Ontario, 
19 A.R. (Ont.) 81; and in a weal 23 Can. S.C.R. 458. The remission 
of Ann and sentences imposed under provincial laws are controlled by 
the provincial and not the federal law. Ibid.

l*rlsoner under sentence of dentil to he confined apart.

1064. Every one who is sentenced to suffer death shall, after 
judgment, be confined in some safe place within the prison, 
apart from all other prisoners; and no person except the gaoler 
and his servants, the medical officer or surgeon of the prison 
and a chaplain or a minister of religion, shall have ««ess to 
any such convict, without jiermission, in writing, of the court 
or judge before whom such convict has lieen tried, or of the 
sheriff.

Origin]—Rec. 938, Code of 1892; R.S.C. 1886, ch. 181, sec. 9.
tiafe keeping of eonriet under sentence of death]—Sec. 1064 is 

directory, and was enacted for the purpose of safely keeping the 
person who was under death sentence until the sentence is carried out. 
The section is subject to sec. 977, under which the convict may be pro
duced as a witness on another prosecution. R. v. Kuzin (1915), 24 Can. 
Cr. Cas. 66, 25 Man. R. 218, 8 W.W.R. 166; R. v. Hatch, 16 Can. Cr. 
Cas. 196.

Place of execution.

1065. Judgment of death to he executed on any prisoner 
shall be carried into effect within the walls of the prison in 
which the offender is confined at the time of execution.

Origin]—Sec. 939, Code of 1892; R.8.C. 1886, ch. 181, see. 11.

Persons who shall be present at exeentlon.

1066. The sheriff charged with the execution, and the gaoler 
and medical officer or surgeon of the prison, and such other 
officers of the prison and such persons as the sheriff requires, 
shall lie present at the execution.

Origin]—Sec. 940, Code of 1892; R.8.C. 1886, ch. 181, sec. 11.
Deputies of sheriff, gaoler, or gaol surgeon]—See sec. 1069.
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Persons who ma; hr present al execution.
1067. Any justice for the district, county or piece to which 

the prison lielougs, and such relatives of the prisoner or other 
|H-rsons as it seems to the sheriff proper to admit within the 
prison for the purpose, and any minister of religion who desires 
to attend, may also be present at the execution.

Origin]—See. 941, Code of 1892; R.8.C. 1886, eh. 181, see. 13.

Kxecutloa. -4'ertlllcale of death by surgeon. Declaration h; sheriff 
and gaoler.

1068 As soon as may lie after judgment of death has been 
executed on the offender, the medical officer or surgeon of the 
prison shall examine the body of the offender, and shall ascertain 
the fact of death, and shall sign a certificate thereof, in form 
71, and deliver the same to the sheriff.

2. The sheriff and the gaoler of the prison, and i ices
and other jiersons present, if any, as the sheriff requires or allows, 
shall also sign a declaration in form 72 to the effect that 
judgment of death has been executed upon the offender.

Origin]—Bee. '942, Code of 1892; R.8.C. 1886, eh. 181, secs. 13, 14.

Death sentence.- Deputies may act for sheriff, etc.
1069 The duties imposed upon the sheriff, gaoler, medical 

officer or surgeon hv the three sections last preceding, may lie, 
and, in his absence, shall la1 performed by his lawful deputy 
or assistant, or other officer or person ordinarily acting for him, 
or conjointly with him, or discharging the duties of any such 
officer.

Origin]—See. 943, Code of 1892; 83 64 Viet., Can., ch. 46, sec. 3.

Inquest on death sentence being executed. Identity.

1070. A coroner of a district, county or place to which the 
prison bi-longs wherein judgment of death is executed on any 
offender shall, within twenty-four hours after the execution, 
hold an inquest on the body of the offender.

2. The jury at the inquest shall inquire into and ascertain 
1386
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the identity of the body, and whether judgment of death was 
duly executed on the offender.

3. The inquisition shall be in duplicate, and one of the 
originals shall be delivered to the sheriff.

4. No officer of the prison and no prisoner confined therein 
shall, in any case, lie a juror on the inquest.

Origin]—Sec. 944, Code of 1892; R.B.C. 1886, eh. 181, see. 18.

I'laee of burial of exeruled culprit.

1071. The body of every offender executed shall be buried 
within the walla of the prison within which judgment of death 
is executed on him, unless the Lieutenant Governor in Council 
orders otherwise.

Origin]—8ec. 945, Code of 1892; K.8.C. 1886, cli. 181, sec. 18.

Cerllllcale lo be sent to Secretary of Stale and exhibited al prison 
-Copies exhibited In prison.

1072. Every certificate ami declaration, and a duplicate 
of the inquest required by this Part shall in every case l>e sent 
with all convenient s|K-ed by the sheriff to the Secretary of State, 
or to such other officer as is, from time to time, appointed for 
the purpose by the Governor in Council.

2. Printed copies of such several instruments shall a* soon as 
jiossible, be exhibited and shall, for twenty-four hours at least, 
lie kept exhibited on or near the principal entrance of the prison 
within which judgment of death has been executed.

Origin]—Sec. 946, Code of 1892; R.8.C. 1886, ch. 181, sec. 20.

Omission not to make execution Illegal.

1073. The omission to comply with any provision of the 
preceding sections of this Part shall not make the execution of 
judgment of death illegal in any case in which such execution 
would otherwise have been legal.

Origin]—Sec. 947, Code of 1892; R.8.C. 1886, ch. 181, sec. 21.
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Judgment of death. - Korn» uf procedure le other respects.

1074. Except in so far a# is hereby otherwise provided, 
judgment of death shall be carried into effect in the same manner 
as if the above provisions had not been passed.

Origin)—Sec. 848, Code of 1882; B.8.C. 188#, eh. 181, sec. 22.

Kales and régulai loi» as le executions. Orders lu rouurll.

1075 The Governor in Council may, from time lo time 
make such rules and regulations to In' observed on the execution 
of judgment of death in every prison, as he, from time to time, 
deems expedient for the purpose, as welt of guarding against 
any abuse in sueh execution, as of giving greater solemnity to 
the same, and of making known without the prison walls the 
fact that such execution is taking place,

tt. All such rules and rx^nlatioins shall la- laid u|am tile tables 
of both Houses of Parliament within six weeks after the making 
thereof, or, if Parliament is not then sitting, within fourteen 
days after the next meeting thereof.

Origin]—Nec. «4», Code of 1882; K.8.C. 188#, cli. 181, secs. 44, 45.

Pardon.

Any Iierseu Imprisoned under statute although lor aon-paiment of 
mime). Discharge under pardon with performance of rendi
tions If any has effect of pardon under great seel. >e effect 
on punishment for subsequent offence.

1076 The Crown may extend the royal mercy to any person 
sentenced to imprisonment bv virtue of any statute, although 
such person is imprisoned for non-payment of money to some 
other person than the Crown.

2. Whenever the Crown is pleased to extend the royal mercy 
to any offender convicted of an indictable offence punishable 
with death or otherwise, ami grants to such offender either a 
free or conditional pardon, by warrant under the royal sign 
manual, countersigm-d by one of the principal Secretaries of 
State, or liv warrant under the band and seal-at-arma of the 
Governor General, the discharge of such offender out of custody, 
in case of a free pardon, and the performance of tlie condition 
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in the chsc of a conditional pardon, shall, as to the offence of 
which he has lieen convicted, have the same effect as a pardon 
of such offender under the great seal.

3. No free pardon, nor any discharge in consequence thereof, 
nor any conditional pardon, nor the i>erfoniiance of the condition 
thereof, in any of the cases aforesaid, shall prevent or mitigate 
the punishment to which the offender might otherwise la» lawfully 
sentenced on a subsequent conviction for any offence other than 
I hat for which the pardon was granted.

Grtgisj -Hee. WHS, Code of IMS; H.H.C. 188(1, «It. 181, see*. .18, 39; 
32-33 Viet., Vail., eh. 29, secs. 125, 120; 7 8 Goo. IV, Imp., ch. 28, sec. 
13 (1827).

Parliamentary pardon*]—The panions under the sign manual pur 
suant to the corresponding English statute of 1827 were known as par
liamentary pardons as distinguished from royal pardons passed under 
the Great Heal. Its effect was to give legal recognition of a con
ditional pardon for felony on other terms than that of undergoing a 
sentence of transportation* which was the customary condition of a con
ditional pardon prior to 1827. Hildcy on Criminal Appeals (Eng.), 91, 
92.

Plea of pardon]—Hee sec. 906.
Pardon or reprieve by the Cronn\ His* note to see. 1063 as to death 

sentences. A pardon, or the alternative of the remission of the re
mainder of the sentence, is commonly asked on the ground of the dis
covery of new facts casting doubt on the propriety of a conviction, or 
that a convict can no longer be confined without his life living en
dangered because of his extreme ill health, or on the ground of his 
having assisted the prison authorities in a murderous attack on them 
by another prisoner. Sibley on Criminal Appeals (1908), p. 102.

Minuter of Jnative may order new trail on application for pardon 
or remùwioM]—Hee sec. 1022.

Commutation of sentence. Authentication.

1077. The Crown may commute the sentence of ileatli passed 
upon any person convicted of a capital offence to imprisonment 
in the |ienitentiarv for life, or for any term of years not less 
than two years, or to imprisonment in any gaol or other place 
of roil finement for anv |M»riod less than two years, with or without 
hard Inhour.

2. An instrument under the hand and seal-at-arms of the 
Governor General, declaring such commutation of sentence, or 
a letter or other instrument under the hand of the Secretary of 
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Slate or of llii' Under Secretary of State, shall be sufficient 
authority to any judge or justice, having juriadietion in auvli 
caae, or to any sheriff or officer to whom suck letter or inatruMcnt 
is addressed, to give effect to such commutation, and to do all 
such things and to make such orders, and to give such directions, 
as are requisite for the change of custody of such convict, and 
for his conduct to and delivery at such gaol or place of confine
ment or peniter iary, and his detention t lie rein, according to 
the terms on which his sentence has heon commuted.

Origin] See. 067, Code of 1882; H.tS.C. 1886, eh. 181, sec. 40; 
32-33 Viet., Can., eh. 28, sec. 127,

Undergoing sentence equivalent In a pardon. -He effect on punish- 
meal for subsequent offence.

1078 When anv offender has been convicted of an offence 
not punishable with death, and has endured the punishment 
adjudged, or has Usui convicted of un olfeiuv punishable with 
<leath and the sentemv of death has Usui commuted, and the 
offender has endured the punishment to which his sentence was 
commuted, the punishment so endured shall, as to the offence 
whereof the offender was so convicted, have the like effect and 
consequences as a pardon under tile great seal.

8. Nothing in this section contained, nor the enduring of such 
punishment, shall prevent or mitigate anv punishment to which 
the offender might otherw ise be lawfully sentenced on a subse
quent conviction for any other offence.

Origin]—Bee. 968, Code of 1892; B.8.C. 1886, ch. 181, sec. 41 ; 
32-33 Viet., Can., eli. 29, sec. 128.

Hulttrquent con riel ion]—The second sub-section is intended to pre 
serve the added penalties which arc provided throughout the Code and 
in other statutes for persons who commit offences after previous convic
tion for some indictable offence not necessarily of a similai character.

Release from all further criminal proceedings for same offence.

1079 When any person convicted of any offence has paid 
the sum adjudged to lie paid, together with costs, if, any, under 
such conviction, or has received a remission thereof from the 
Crown, or has suffered the imprisonment awarded for non-pay
ment tliereof, or the imprisonment awarded in the first instance,
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or has Wn discharged from hi* ceeriction by the justice in any 
ease in which such justice may discharge such person, lie shall 
lie released from all further or other criminal proceedings for 
the same cause.

Origin]—Bee. 969, Code of 1892; R.B.C. 1886, eh. 181, sec. 42. 
Discharge from nummary conviction in certain cases on making row-

pensât wn] - See eec. 729.
"Other criminal proceedings for the name cause"]—Bee note to 

see. 15.
Plea of autrefois convict on charge of indictable offence]—See eece. 

905 909.

Itoyel prerwirathe, not affected l»y Tart XX.

1080. Nothing in this Part shall in any manner limit or 
affect His Majesty's royal prerogative of mercy.

Origin] Hoc. 970, Code of 1892; RAC. 1886, eh. 181, roe. 43; 32-33 
Viet., Can., eh. 29, roc. 129. Compare 7 Edw. VII, Imp., eh. 23.

A mg', prerogative of mrrrg]—Thie refer, to royal pardon, under 
the great aval, hut by roe. 1076 the statutory pardon under the sign 
manual or the Governor-General', warrant shall have the name effect a. 
a pardon under the great seal. The practice in dealing with |ietilion. 
for pardon, or remission of sentence conform, closely with that which 
prevail, in England on application to the Home (Secretary. Hie the 
Adolph Heck caw, British Parliamentary paper., 1904 (appaadix 60, 
p. 331).

Krpnevet, pardon. and commutation, of .rntenre]—See rocs. 1063, 
1076, 1077.

Limitation in royal is. traction. to Covcmor.-General]—See note 
to roe. 1063.

Suspended Sentence.

Release on suspended sentence.

1081. In tiny case in which a |s-rson is convicted liefore any 
court of any offence punishable with not more than two years’ 
imprisonment, and no previous conviction is proved against him. 
if it ap|S'ara to the court liefore which he is so convicted, that, 
regard I icing had to the age, character, and antecedents of the 
offender, to the trivial nature of the offence, and to any extenu
ating circumstances under which the offence was committed, 
it ia expedient that the offender l« released on probation of 
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good conduct, the court may, iuntcad of eentencing him at once 
to any puninhnicut, direct that he Ir* releahvd on hi* entering 
into a recognizance, with or without aurvtiea, and «luring such 
jR-riod as the court direct*, to ap|s-ar and receive judgment when 
called u|hui, and in the meantime to keep the ]Kiaee and l>e of 
g<M»d hchaviour.

2. When* the ofTcmv i* punishable with more than two years' 
imprisonment the court shall have the same power as aforesaid 
with the concurrence of the counsel acting for the Crown in the 
prosecution of the offender.

3. The court may, if it thinks fit, ilinrt that the offender shall 
pay the costs of the prosecution, or some _ it of the same, 
within such |H-rio<l and hy such instalments §s the court directs.

4. Where one previous conviction ami no more is proved 
against the person so convicted ami such conviction took place 
more than five years la-fore that for the offence in question, or 
was for an offence not related in character to the offence in 
question, the court shall have the same power as aforesaid with 
the concurrence of the counsel acting for tin- Crown in the 
prosecution of the offender.

Ortf/tti]- Hec. 971, Code of 1892.
Convicted," meant"/* of J—The word “convicted” is verbum 

trquivocum. It is sometime» used as meaning the verdict of u jury, and 
at other times in its more strictly legal sei.se for the sentence of the 
court. Burgess v. Boetefeur, 7 M. À (1. 481; It. v. Itabjohns (1913), 
9 C'r. App. It. 33 ut 38. But a binding ovc by the court to come up 
for judgment when called upon is the judgment of the court for the 
purpose of completing a conviction. Jephson v. Barker, 3 Times L.R. 
40. And there hns been a “ conviction " within the English Penal Servi 
tude Act, 1804, whenever n person hns ls-en fourni guilty on indictment 
by a jury or on his own confession, ami has been bound over to come 
up for judgment when called on. It. v. Itabjohns (191.3), 9 <'r. App. It. 
33.

There must In- first an adjudictition of guilt liefore a magistrate 
holding a summary trinl can suspend sentence under see. 1081. H v. 
White (1913), 34 O.L.K. 370, 24 (’an. Or. Cas. 277.

L'onvu tnJ before any “ court "J — Hec. 1020 specially provides that 
in secs. 1081 1083 the word “court" means and includes not only tiny 
superior court of criminal jurisdiction, but also a judge or court holding 
a speedy trial (Part XVIII), or a magistrate holding a summary trial 
umler Part XVI. The section probably does not apply to summary
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conviction proreecliug». IConfies, H. v. Knight (1916), U O.W.N. 190, 
27 Can. Cr. Can. 111.]

Mu previoue eont'iction /ironed]—Roc B. v. Honnevie, 38 N.R.tt. 300, 
10 Can. C». Can. 376, 1 E.L.K. 48; It. v. Edward», 17 Man. H. 888, 
13 Can. Cr. Ca». 202.

Recognisance to keep the fonce and be of pood hrhncwior]—An to 
further proceeding» in the event of default, see nee. 1083.

Condition» of release on «impended nenlenee.

1082. The court. Indore directing I lie release of an olfeniler 
miller tlie last preceding Mi t ion, rliall !«• satisfied tlial the 
olfeniler or hin on rely line a tixinl place of alnale or regular 
occupation in the county or place for whieli tlie court ad», or in 
which the offender in likely to live during the jieriod named for 
the observance of the condition».

Ortj/in] Sec. 972, Code of 1892; 52 Viet., Can., eh. 44, nee. 4.

Warrant when recognizance not olmenrd on «n»pen»lon of «entoure.

1083 If a court having («over to deal w ith ouch offender in 
res|ieot of hi» original offence or any justin’ is satistled hy in
formation on oath that the offender has failnl to observe any 
of the condition» of hi» recognizann’, such court or justice may 
issue a warrant for his apprehension.

Ï. An offender, when apprehcndnl on any such warrant, shall, 
if not brought forthwith In-fore the court having |«iwer to 
sentence him. In- brought In-fore the justice issuing such warrant 
or before some other justice in and for the same territorial 
division, and such justice shall either remand him hy warrant 
until the time at which lie was nspiircd hv his recognizance to 
n|i|n-nr for judgment, or until the sitting of a court having 
jniwer to deal with his original offence, or admit him to hail, with 
a sufficient surety, conditioned on Ins ap|«‘aring for judgment.

It. The offender when so remanded may In' committed to a 
prison, either for the county or plaie in or for which the justice 
remanding him acts, or for the county or place where he is 
Imuiid to ap|ear for judgment ; and the warrant of remand 
shall order that lie In- brought Indore the court Indore which he 
was hound to apjear for judgment, or to answer a< to his 
conduct since his release.
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OriÿM]—Bee. 973, Code of 1892; 52 Viet., Can., eh. 44, «ec. 3.
HCourt’’]—Bee. 1026 declares that "court” in this section, unless 

the context otherwise requires, shall mean and include any superior 
court of criminal jurisdiction, any judge or court within the meaning of 
Part XVIII (speedy trials clauses), and any magistrate within the 
meaning of Part XVI (summary trials).

Default under reeogniaance given on tuspeneion of sentence] — 
Unless the defendant is before the same court on another charge and 
is there convicted of same, there must be an information under oath, 
charging a breach of the recognizance, and an opportunity afforded 
the defendant to make answer in respect of the alleged breach, before 
imposing the sentence which had been suspended. R. v. Hiteman, 0 
Cnn. Cr. (’as. 224 (N.8.). If the prosecution has been conducted by the 
Crown, the informant will have no status to proceed for the breach of 
the recognizance. R. v. Young, 2 O.L.R. 228; R. v. Hiteman, supra.

Remitting Prnaltie*.
(•«Tfrnor la Council may remit penally or forfeltare under Canada 

laws.

1084 Tin* Governor in Council may at any time remit, in 
whole or in part, any pecunmry penalty, fine or forfeiture 
imposed by any Act of the Parliament of Canada, whether such 
penalty, fine or forfeiture is payable to Ilia Majesty or to aome 
other fieraon, or in part to Ilia Majesty and in part to aome 
other person, and whether it ia recoverable on indictment, in
formation or summary conviction, or by action or otherwise.

Or%gin\—2 Edw. VII, Can., eh. 26, sec. 1.
Remitting fine»]— Bee. 1084 applies only to offences under Dominion 

statutes. Costs incurred by a private prosecutor and ordered to be 
paid by the defendant are not to be remitted although the fine itself 
may be. Bee. 1086. The remission of penalties under provincial statutes 
is under provincial control. Attorney-Ueneral of Canada v. Attorney- 
Ciencral of Ontario, 23 8.C.R. 468.

Terms of remission. Costa.

1085. Such remission may. in the discretion of the Governor 
in Council, be on terms as to the payment of coats or otherwise: 
Provided that where proceedings have been instituted by private 
persons costs already incurred shall not lie remitted.

Origin}—2 Edw. VII, Can., ch. 26, sec. 2.
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ilKNDKH BY NUHKTIBH, AND RECOGNIZANCE*.

Interpretation.

Definition. ‘< o*nlior,' le wee. Illl-lll*.

1086. In the sections of thin Part relating exclusively to 
the province of Quebec, unless the context otherwise requires.
‘ rognieor* includes any numlwr of cognizors in the recogniz
ance whether as principals or sureties.

Origin]—See. 92#, Code of 1892, H.B.C. 1886, ch. 179, sees. 21, 22, 23.

Division of Part.

Certain sériions apply only to Quebec, and others not to Quebec.

1087. Secs. 1088 to 1101 inclusive are general in their 
application. Secs. 1102 to 1112 inclusive do not apply to the 
pro inee of Quebec. Secs. 1113 to 1119 inclusive apply to the 
province of Quebec only.

Origin]—See. 926, Code of 1892; R.8.C. 1*86, eh. 179, sees. 21, 22,
23.

General.

Header of accused by surety.—Arrest by sureties.

1088 Any surety for any person charged with any indict
able offence may, upon affidavit showing the grounds therefor, 
with a certified copy of the recognizance, obtain from a judge 
of a su|ierior court or from a judge of a county court having 
criminal jurisdiction, or in the province of Quebec from a 
district magistrate, an order in writing under his hand, to render 
such person to the common gaol of the county where the offence 
is to lie tried.
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2. The sureties, under sueh order, may arrest such person 
and deliver him, with the order, to the gaoler named therein, 
who shall receive and imprison him in the said gaol, and shall 
la- charged with the keeping of such person until he his dis
charged hy due course of law.

Origin]—See. «10, Code of 1892; B.8.C. 1886, eh. 17», secs. 1, 2.
Common loir rights preserved]—See Code see. 1093.
Proving sheriff's errtifloati of reader]—See eee. 1090.
Bail after committal for trv.il]—Sees. 703 and 704 in Part XIV also 

provide a summary method by which the sureties for a person com
mitted for trial as a result of a preliminary enquiry under Part XIV 
may obtain from a magistrate an order for the arrest of sueh person 
for whom they are l*il on showing that he is alsiut to abscond for the 
purpose of evading justice.

Ball after reader

1080 The person rendered may apply to a judge of a 
superior court, or in cases in which a judge of a county court 
may admit to hail, to a judge of a county court, to In' again 
admitted to hail, who may on examination allow or refuse the 
same, and make such order as to the numlier of the sureties 
and the amount of recognizance as lie deems meet.

2. Such order shall he dealt with in the same manner as the 
first order for bail, and so on as often as the case requires.

Origin]—See. 911, Code of 1892; R.8.C. 1886, eh. 179, see. 3.

Discharge of recognisance after render.

1090 On due prisif of such render, and I'ertificale of the 
sheriff, proved by the affidai it of a subscribing witness, that 
sueh person has been so remlered, a judge of a su|s'rior or county 
count, as the case may lie. shall order an entry of such render 
to be made on the recognizance hy the officer in charge thereof, 
which shall vacate the recognizance, and may In' pleaded or 
alleged in discharge thereof.

OWffiol-Ser. 912, Code of 1892; R.g.C. 1886. ch. 17», see. S.

Bender of areased la ronrl by sureties.

1091. The sureties may bring the person charged as afore 
said into the murt at which he is Imuiid to ap|N-ar, during the 
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fitting thereof, «ml then, by leave of the court, render him in 
discharge of such rveogn iaatiee *t any time before trial, ami 
mii'h (s-raon shall Iw committed to gaol, there to n'lnain until 
discharged by due coiirat* of law ; hut such court may admit such 
jtcrsoti to hail for his apparence at any time it divins meet.

Oripia]-Hrr. MS, Onde of IK»2; H.H.C. 1886, eh. 17», lee. 5.

Sureties res|ianslhlr for appearance of «erased. Committal or new 
sureties.

1002. The arraignment or conviction of any person charged 
and IkiiiiiiI as aforesaid, shall not discharge the recognisance, 
hut the same shall he effectual for his appewrwmv for trial or 
sentence as the ease may "be.

2. The court may ueverthelms lonnnit such |«'rson to gaol
u|miii his arraignment or trial, or may require new or additional 
si reties for his ap|ienruncc for trial or sentence, as the ease may 
he, ai such recognisance.

3. Such commitment shall he a discharge of the sureties.

Origin]—Her. »14, Code of 18112; R.8.C. ISSU, eh. 17», arc. «.

Rlglil of surety In render not «Reeled.
lOfKI Nothing in the foregoing provisions shall limit or 

restrict any right which a surety now has of taking ami render
ing to custody any person charged with any such offence, and 
for whom lie is such surety.

Origin| -Her. 1115, Code of Is'.lg; R.H.C. 18811, eh. 17», see. 7.
Commit* to*- riitlit* of Itiménmn] The defendant when hailed in 

(dared in I he melody of his Imndsmen and they may re seise him if they 
have reason to su|i|niar that he is alsnil to flee from just ire and may 
bring him liefure n magistrale who will eommil him to rlnar custody 
11. v. Butcher. :< R.R. «78.

tlftirer In prepare list of persons under reeognlsanee making default.
1004 If any person InhiiiiI by remgtiizamr for his appear- 

iinee to prosecute or give evidence on the trial of any 
offence, or to answer for any common nssuiill. or to articles of 
the peace, or for wlmse np|wuiranee any other |«tsoii Inis become 
so ' ", makes defuult. the officer of the ismrt hv whom estreats
are niHile out. shall prepare u list in writing, » name
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of every peraou mi making défailli, and I III' nature of the offence 
in res|a-ct of which Mich (lemon, or hie surety, was wo hound, 
together with the resident*, traile, (irofession or < of every 
aucli person and surety.

2. Such officer shall, iu such list, distinguish the principals 
from the sureties, and shall state the cause, if known, why each 
such (arson did not ap|>car, and whether, by reason of tlie non- 
ap|a>aramxi of such (arson, the ends of justice have tax'll defeated 
or delayed.

Origin]- -Bee. #17, Code of lave; R.H.C, 188H, eh. 17U, see. 10; C.H.C. 
(1*59) eh. 99; 7 Oeo. IV, Imp., eh. 04, see. .11.

Staying levy or diecharging forfaited rccognisanci ] 8« sees. 110S
me.

Recognisance to procreate] Sir sees. 087, 688, 092, 840, 1(194, 1095. 
1108 1110.

Recognisance to give eridrnrr]—See sees, 092 094, 840-842, 1094 
1095, 1108-1110.

Recognisance to keep the peace]— See sees. 748 and 1058, 1094, 1108
1110.

Recognicance to anea-cr for common hêmouH]—See Code acre. 291. 
709, 7.12.

Rail in other caeca by orenard to appear and take hie troll]—A 
recognizance of Imil conditioned for the ap|iearanre of the scrimed for 
trial at a jury court is not within Code erra. 1094 and 1096, except 
where the charge is one of common assault ; and no preliminary order 
of the presiding judge for the estreat is required in cases to which 
Code secs. 1094 and 1095 do not apply. The sjiecial provisions in that 
regard were intended to remedy the hardship of Indiscriminately estreat
ing recognizances given for ap|s'Branee to prosecute or give evidence, or 
to answer for common assault or to articles of the peace or the ap|>enr 
ance of another |s»rson for that purpose. H. v. Znrltas, 11918] 1 W.W.H. 
521, 128 (Saak.).

Proceedings on forfeited reengnlzaner.

10f 15 livery such officer shall, la-fore any such recognizance 
is entreated, lav such list la-forc the judge or one of the judges 
who presided at the court, or if such court wa- not presided 
over by a judge, la-fore two justices who attended at such court, 
and such judge or justices shall examine such list, and make 
such order touching the estreating or putting in proem* any such 
recognizance as ap|wars just, subject, in the province of (Judas1, 
to the provisions hereinafter contained.
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2. No officer of any Mch court «hull estreat or put in process 
any such recognizance without the written order of the judge 
or justices before whom resjiectively such lint lias lK‘en laid.

Origin]—Her. #18, Code of 1892; R.8.C. ISM, ch. 179, sec. 11; 
C.8.C. (1839) eh. 99; 7 Geo. IV, Imp., ch. «4, nee. SI.

Entreating reooynizance]—This section applies only to the recoguir 
suces referred to in sec. 1094 and does not apply to a recognisance 
whereby the bail became bound for the appearance of their principal 
to stand his trial upon an indictment other than for common assault. 
Be Talbot's Rai! (1H92), 23 O R. 65.

Judges should lie careful to see that an estreat of bail is ordered 
only upon material justifying it. Be Hopfe's bail (1913) 4 W.W.R. 1, 
22 Can. Cr. Cas. 116, 23 W.L.R. 751 (Alta.).

Notice of entreat]—The Code does not require any notice to lie given 
before the estreating of a recognisance and at least where there is no 
express Crown Rule requiring a notice it is unnecessary. R. v. Sullivan, 
29 W.L.R. 115, 23 Can. Cr. Cas. 174 (Y.T.). Nor is notice such as is 
provided in the Knglish Crown Office Rules demanded by any such gen 
eral provision that the latter shall regulate the practice so far as may 
be where no other provision is made. R. v. Znrkas, [19181 1 W.W.R. 
323 (Saak.). Compare Be Barrett's bad, * N.NR. Ill, 7 Gan. O. Cas. 
1; Be Rums' bail, 17 Can. Cr. Cas. 292; R. v. Creelman (1893) 23 
N.S.R. 404. Where no notice has to lie given the surety lief ore estreat 
ing, the recognisance, whatever may lie the ground on which the notice 
is held unnecessary, there is still an opportunity for the surety to lie 
heard after the estreat has lieen ordered. Code secs. 1109, 1110.

Proceeding* for enforcing recognisance on rerfiorort.

lOfMi. The like pnx«ceding* may In» lntd for enforcing the 
condition of a recognizance taken under see. 11 VU «s might he 
had for enforcing the ««oiidition of a recognizance taken under 
the Act of the Parliament of the United Kingdom, passed in 
llit* fifth year of the reign of His Majesty King iieorge the 
Second, and chaptered 19.

Origin]—Code of 1892, see. 893; R.H.C. 18*6, ch. 179; 49 Viet., Can., 
eh. 49, see. 6.

“ The tike proceedinga," Hr.]—What is now see. 1096 was, in the 
prior Code, a part of an enactment which formally repealed a* to Can
ada, sec. 2 of the Knglish statute, 5 Geo. II, eh. 19, ami declared what 
is now sec. 1126 to lie in substitution for sec. 2 of the English statute. 
It in not clear whether the reference to the like proceedings as " might 
lie had,” etc., was to lie limited under the original Canadian Act, 49 
Viet., Can., ch. 49, to the proceedings which the English statute itself
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provided, namely, a writ of attachment, or whether the supposed alter
native method of a writ of scire facias was also available. The statute 
of 5 Geo. II was introduced into Ontario and Quebec as part of the 
Criminal law of England. See Code sec. 10 and note to same. Code 
secs. 11 and 12 state the different dates upon which the English law was 
introduced in British Columbia and Manitoba. The opinion is hazarded 
that the intention of the present section is to preserve in each province 
the practice which at the time of the passing of 49 Viet., Can., ch. 49, 
was available in the particular province for the enforcement of a 
certiorari recognizance given under the English statute there in force. 
In those provinces in which see. 3 of the English Act had the force of 
law and had not been superseded or repealed by provincial legislation 
prior to Confederation, the procedure by attachment would apply. If, 
however, in any province a different procedure had become operative, 
such local procedure would be continued in its application to the sub
stituted law (now sec. 1126) in like manner as it had subsisted under 
the statute of Geo. II in that province.

The operation of sec. 1096 may also be supplemented by rules of 
court passed under the statutory power conferred by sec. 576 and 1126, 
though probably such rules could not repeal or abrogate the effect of 
sec. 1096. See R. v. Townshend, 43 N.S.R. 1, 13 Can. Cr. Cas. 209.

Justice* to certify default.- Fora of certificate.
1097. Whenever a person gives security l>y or is discharged 

upon recognizance and does not afterwards appear at the time 
and place mentioned in the recognizance, or whenever the con
ditions or any of them in any recognizance entered into hv an 
applicant to whom a ease stated by a justice under this Act has 
been delivered, have not lieen complied with, the justice who 
took the recognizance, or any justice who is then present, having 
certified upon the back of the recognizance the non-appearance 
of the person or the non-compliance with the condition, as the 
case may he, may transmit such recognizance to the proper 
officer in the province appointed by law to receive the same, to 
be proceeded upon in like manner as other recognizances.

2. Such certificate shall lie prima facie evidence of such non- 
appearance or non-compliance.

3. Such certificate shall Ik* in form 73.

Origin]—-See*. 805, 878, 900, Code of 1892.
Recognizance on remand before justices]—See sec. 681 (preliminary 

enquiry); 722 (summary conviction matters).
Recognizance on stated case by a■ justice]—See see. 762.
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Form of Certificate of non-appearance to he endorsed on the de* 
fendant*s recognizance]—Code form 73, following nee. 1152.

The certificate of default will l>e good if the defendant was not < 
present, although the usual mode of calling him three times in the court- I 
room and three times outside, was not adopted. R. v. Sullivan (1914) | 
23 Can. Cr. Cas. 174, 29 W.L.R. 115, 18 D.L.R. 535.

liecognizancc to be transmitted to the “ proper officer " in the 
province]—See secs. 1098 and 1099. The magistrate’s certificate is 
prima facie evidence of non-compliance with the condition of a recog
nizance to appear before the magistrate ; sec. 1097 (2); and it was 
said by Irving, J., in R. v. Manic (1913) 3 W.W.R. 727, 18 B.C.R. 5, 
20 Can. Cr. Cas. 309, that if the certificate is to l>e reviewed, this should 
be done by certiorari. On the roll being transmitted to the sheriff by 
the proper officer designated by secs. 1098 and 1099, along with a con
ditional writ of execution (Code form 75), the bondsmen have the 
opportunity to be heard on the return day before the judge, and relief 
may la* granted in a case of hardship, sec. 1110; R. v. Harvie, 3 W.W.R. 
727, supra. On transmission of a recognizance to a court of civil juris-1 
diction it would seem that the enforcement of it is a civil matter fori 
the collection of a debt due to the Crown ; Re Talbot’s Bail, 23 Ont. R.l 
65; Rc McArthur’s Bail, 3 Can. Cr. Cas. 195; R. v. Harvie, 3 W.W.R. 
727 ; but if the judge of a criminal court such as the County Judge’s 
Criminal Court, makes an unauthorized order for estreat and the issue 
of an unconditional writ of fieri facias and cajrias, and there is no right 
of appeal because made in a criminal matter, certiorari proceedings 
might be taken to have the order quashed after an application to the 
judge to discharge his own order. R. v. Harvie, supra.

A recognizance illegally taken by justices without jurisdiction is not, 
summarily enforceable by estreat proceedings and a writ of fi. fa. and! 
mpi i;< II,,,,r, •> I,:,,I. (IMS) i WWW l, tl r:i„ c, Gas. 11S, S3' 
W.L.B. 751 (Alta.).

Kslreut of recognizance In Ontario.
1098. The proper officer to whom the recognizance and 

certificate of default are to he transmitted in the province of 
Ontario, shall Ihî the clerk of the peace of the county for which 
such justice is acting.

2. The court of general seas ions of the ]>eace for such county 
shall, at its then next sitting, order all such recognizances to he 
forfeited and estreated, and the same shall lx* enforced and 
collected in the same manner and subject to the same conditions 
as any fines, forfeitures or amercements imposed by or forfeited 
before such court.

Origin]—Sec. 878, Code of 1892, as amended, 63-64 Viet., Can., ch. 
46, sec. 3.
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Kstreat le B.C.—Estreat In linxiam other I hen Ont. and B.C.

1099 In the province of British Columliia, such proper 
officer shall he the clerk of the county court having jurisdiction 
at the place where such recognizance is taken, and such recog
nizance shall be enforced and collected in the same manner and 
subject to the same conditions as any fines, forfeitures or amerce
ments imposed by or forfeited liefore such county court.

2. In the other provinces of Canada such proper officer shall 
lie the officer to whom like recognizances have been heretofore 
accustomed to be transmitted under the law heretofore in force ; 
and such recognizances shall lie enforced and collected in the 
same manner as like recognizances have heretofore Ihvii enforced 
and collected.

Origin]—Her. 878, Code of 1892, as amended, tit 111 Viet., Can., eh. 
46, see. 3,

Manner of estreat
1109. All recognizances taken or entered into under any 

provision of this Act which are forfeited or in respect to which 
the conditions of such recognizances, or any of them, have not 
been complied with, shall be liable to be estreated in the same 
manner as any forfeited recognizance to ap|x>ar is by law liable 
to be estreated by the court before which the principal party 
thereto was bound to appear.

Origin]—Sec. 598, Code of 1892; 48-49 Viet., Can., eh. 7, see. 9.
Objection to form of recognizance]—The alleged recognizance is 

irregular if it does not acknowledge an indebtedness in the amount of 
the penalty, as by the omission of the words “ to owe ” in the customary 
form. R. v. Hoodless, 45 M.C.Q.B. 556 (Ont.). It has lieen held that 
a recognizance taken on Sunday by a justice upon a committal for trial 
then made, is valid. Ex parte Garland, 8 Can. Cr. Cas. 385.

Where a recognizance of bail is taken at an assize court and then 
verbally acknowledged by the sureties in open court to bind the sureties 
for the appearance of their principal to stand hie trial upon an indict
ment, notice of the recognizance to the sureties is unnecessary. Be 
Talbot's Bail (1892), 23 Ont. R. 65. The practice which prior to the 
Code demanded the giving of notice at the time the recognizance was 
entered into (R.S.C. 1886, eh. 174, sec. 81) no longer prevails. R. v. 
Zarkas, [1918] 1 W.W.R. 323 (Sask.).

Uotion to vacate an eztreat]—A long delay in moving to vacate an 
estreat upon a mere irregularity or informality may disentitle the
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applicant to relief. K. v. May, 9 Can. Cr. Caa. 529, 5 O.W.ti. 67. If the 
affidavit! are eonflieting u|Min a question extrinsic of the record, the 
court ordinarily will refine- to vacate the eetreat upon a point not arising 
on the record. R. v. Bole, 9 Can. Cr. Cas. 500. The surety for the 
accused as well as the accused himself may effectually waive irregulari- 
tiee in matters of mere procedure. Re Burns' Bail, (1906) 17 Can. Cr. 
Cas. 292 (N.8.) ; R. v. Sullivan, (1914) 23 Can. Cr. Cas. 174, 29 W.L.R. 
115 (Y.T.).

Halts of Court as to estreat of recognizances]—See sec. 576.
Record of estreat]—See secs. 1102-1105, 1108.

Proceed* paid to 11n Inter of Finance.

1101. The sheriff or other officer shall, without delay, pay 
over all moneys collected under the provisions of this Part hy 
him, to the Minister of Finance, or other authority or person 
entitled to receive the same.

Origin]—Sec. 925, Code of 1892; R.S.C. 1886, ch. 179, sec. 20.

Provisions not Applicable to the Province of Quebec.
Entry of fines, amercement* and reeugnlianre* on a roll.—Affidavit.

1102 Unless otherwise provided, all fines, issues, amerce
ments and forfeited recognizances, the disposal of which is within 
the legislative authority of the Parliament of Canada, set, 
impoaed, lost or forfeited before any court of criminal jurisdic
tion shall, within twenty-one days after the adjournment of such 
court be fairly entered and extracted on a roll by the clerk of 
the court, or in case of his death or absence, by any other person, 
under the direction of the judge who presided at such court, 
which roll shall lie made in duplicate and signed by the clerk 
of the court, or in case of his death or absence, by such judge.

Origin]—Sec. 916, Code of 1892; R.S.C. 1886, ch. 179, secs. 8, 9, 15; 
49 Viet., Can., ch. 25, sec. 14; C.S.U.C. (1859) ch. 117, secs. 1-4 ami 9; 
3 Geo. IV, Imp., ch. 46, secs. 2 and 3.

" Unless otherwise provided "]—See secs. 1094-1099.

1103. The clerk of the court shall, at the foot of each roll 
made out as herein directed, make and take an affidavit in the 
following form, that is to say:

* f, A. B. (describing liis office), make oath that this roll is 
truly and carefully made up and examined and that all fines, 
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issues, amercement-, recognizances and forfeiture* which were 
net, lo*t, imposed or forfeited, at or by the court therein men
tioned, and which, in right anil due loum of law, ought to lie 
levied and paid, an1, to tlie liest of mv knowledge and under
standing, inserted in the said roll ; and that in the said roll are 
also contained and expressed all such lines as have been paid 
to or receiver! by me, either in court or otherwise, without any 
wilful discharge, omission, misnomer or defect whatsoever. So 
help me God.’

2. Any justice for the county is hereby authorized to admin
ister such oath.

Origin]—Set', Hid, Code of 1882: R.8.C. 188H, vh. 17», secs. 8, 9, 15.
Oath to tntreat roll]—Tlie oath of the local registrar to the ealreat 

roll may be sworn lie fore a justice (sub-sec. 2) ; but it may also he sworn 
before a commieaioner for taking affidavits or other person authorized 
by the Interpretation Art, R.8.C. ltlOti, ch. 1, see. 25 (derived from 
C.8.U.C., eh. 117, sec. 8); R. v. Zarkas 11918] 1 W.W.R. 323 (8ask.).

filing of rolls In provinces other than Quebec.

1104. If such court is a superior court having criminal 
jurisdiction, one of such rolls shall he filed with the clerk, pro- 
thonotary, registrar or other proper officer,—

(<i) in the province of Ontario, of the High Court of 
.Justice ;

(6) in the provinces of Nova Scotia, New Brunswick and 
British Columbia, of the Supreme Court of the 
province ;

(e) in the province of Prince Edward Island, of the 
Supreme Court of Judicature of that province;

(</) in the province of Manitoba, of the Court of King’s 
Bench of that province;

(e) in the province of Saskatchewan or Alltcrta, of the 
Supreme Court of the Northwest Territories [tending 
the abolition of that court by the legislature of the 
province, and thereafter, of such court in either of the 
said provinces as may in res|tect of that province be 
substituted by the legislature thereof for the Supreme 
Court of the Northwest Territories; and,
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(/) in Hic Yukon Territory, of the Territorial Court; 
on or before the lirst day of the term next succeeding tlie court 
by or before which such fine» or forfeiture» were ini|Niscd or 
forfeited.

Origin]—See. 818, Code of 1882; R.H.C. 1886, eh. 178, leci. 8, 8, 15.

Filing of roll» In ne»»lon« or rounly court.—Writ of fieri facia* 
and capias.

1105. If Kiieli court i» u court of general sessions of the 
|>eare, or a county court, one of aueh rolls shall remain deposited 
in the office of the clerk of such court,

2. The other of such rolls aforesaid shall, as soon as the same 
is prepared. Iw sent by the clerk of the court making the same, 
or in ease of his death or absence, by such judge as aforesaid, 
with a writ of fieri facias and capias, according to form 74, to the 
sheriff of the county in and for which such court was holdcn.

Origin]—Sec. 816, Code of 1882; R.H.C. 1886, ch. 179, secs. 8, 8, 15.
Writ of fieri facàis ami capias]—The process of execution after 

estreat may be issued out of a civil court, and it was suggested in K. 
v. Harvic, 3 W.W.R. 727, by Macdonald, C.J.A., that it would not be 
irregular to let the process issue out of a criminal court.

I.rtj under writ.- Arrest.

HOti Such writ shall be authority to the sheriff for pro
ceeding to the immediate levying and reeovering of such fines, 
issues, amercements and forfeited recognizances, on the goods 
and chattels, lands and tenements of the several |ier»ons named 
therein, or for taking into custody the bodies of such persons 
respectively, in ease sufficient goods and chattels, lands or tene
ments cannot he found, whereof the sums required can be made.

2. Kvery [icrson so taken shall lie lodged in the common gaol 
of the county, until satisfaction is made, or until the court into 
which such writ is returnable, upon cause shown hy the party, 
as hereinafter mentioned, makes an order in the case and until 
such order has been fully complied with.

Origin]—Sec. 916, Code of 1892; R.8.C. 1886, ch. 179, secs. 8, 9, 15.
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Naif of lauds bj sheriff uadrr /». /«• and capiaa.

1107. If upon any writ issued under nee. 1105, the sheriff 
takes lands or tenements in execution he shall advertise the same 
in like manner as he is required to do before the sale of lands 
in execution in other cases; and no sale shall take place in less 
than twelve months from the time the writ comes to the hands 
of the sheriff.

Origin]—Sec. 920, Code of 1892; H.S.C. 1886, ch. 179, see. 14.

Discretion of court as to estreat-Procedure.

1108 Except in the case of persons bound by recognizance 
for their appearance, or for whose appearance any. other person 
has become bound to prosecute or give evidence on the trial of 
any indictable offence, or to answer for any common assault, 
or to articles of the peace, in every case of default whereby a 
recognizance becomes forfeited, if the cause of absence is made 
known to the court in which the person was Imund to appear, 
the court, on consideration of such cause, and considering also, 
whether, by the non-appearance of such person the ends of justice 
have been defeated or delayed, may forbear to order the recog
nizance to be estreated.

2. With respect to all recognizances estreated, if it appears 
to the satisfaction of the judge who presided at such court that 
the absence of any [lerson for whose appearance any recognizance 
was entered into, was owing to circumstances which rendered 
such absence justifiable, such judge may make an order directing 
that the sum forfeited upon such estreated recognizance shall 
not be levied.

3. The clerk of the court shall, for such purjiose. Iiefore sending 
to the Sheriff any roll, with a writ of fieri facian and capias, as 
directed by sec. 1105, submit the same to the judge who presided 
at the court, and such judge may make a minute on the said 
roll and writ of any such forfeited recognizances and fines as he 
thinks fit to direct not to be levied.

4. The sheriff shall observe the direction in such minute 
written upon such roll and writ, or endorsed thereon, and shall 
forbear accordingly to levy any such forfeited recognizance or 
fine so directed not to be levied.

1408



Rk< <I<1NIZAN< EK I? nos |

OrigiitJ—Bec. 919, Code of 1892; B.8.C. 1886, eh. 179, secs. 12, 13.
Liability of sureties for the default, atttumgh defaulter since taken 

m<o custwtg] Belief was granti-d to the sureties in respect of an estreat 
of their recognisance for defendant's appearance, when the defendant 
was subsequently taken into custody and so remained at the time of 
the application, but only u|>on condition that the sureties pay the 
Crown's costs of the application. K. v. Bailly, 18 Can. Cr. Cas. 289, 
3 E.L.B. 74.

Judge mag defer consideration of estreat record to seat sittings]— 
It is not essential to the validity of an estreat of bail given fo, appear
ance for trial that the record of proposed estreats should be made and 
passed upon at the same sittings at which the default occurred ; the 
trial judge may direct that the estreat record may be held over until 
the following sittings, and it may then be dealt with. B. v. Bailly, 18 
Can. Cr. Cas. 289, 3 E.L.B. 74.

IMarliarge from rustody on giving security.—Writ of fieri facias 
and capias on non-appearance.

1109 If any person on whose goods and chattels a sheriff, 
bailiff or other officer is authorized to levy any such forfeited 
recognizance, gives security to the said sheriff or other officer 
for his appearance at the return day mentioned in the writ, in 
the court into which such writ is returnable, then and there to 
abide the decision of such court, and also to pay such forfeited 
recognizance, or sum of money to be paid in lieu or satisfaction 
thereof, together with all such expenses as arc adjudged and 
ordered by the court, such sheriff or officer shall discharge such 
person out of custody, and if such person does not appear in 
pursuance of his undertaking, the court may forthwith issue a 
writ of fieri facias and capias against such person and the surety 
or sureties of the person so bound as aforesaid.

Origin]—Sec. 921, Code of 1892; R.8.C. 1886, eh. 179, see. 16; 
3 Geo. IV, Imp., eh. 46, sec. 5.

niseharge of forfeited recognizance.

1110. The court, into which any writ of fieri facias and 
capias issued under the provisions of this Part is returnable 
may inquire into the circumstances of the case, and may in its 
discretion, order the discharge of the whole of the forfeited 
recognizance, or sum of money paid or to be paid in lieu or 
satisfaction thereof, and make such order thereon as to such 
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vourt appears just; and such order shall accordingly he a dis
charge to the sheriff, or to the party, according to the circum 
stances of the case.

Ori/rin]—Rw. 922, Code of 1892; R.R.C. 1886, oh. 179, aw. 17; 
3 Geo. IV., Imp., eh. 46, sec. 6.

The court into which the writ is returnable)—The court here speci 
lied, although it may be a civil court, is given a discretionary power to 
discharge the recognizance itself. When the order is made by a civil 
court it is held to be a civil and not a criminal proceeding. Re 
McArthur's Bail (1897), 3 Terr. L.R. 37, 3 Can. <>. Gas. 196; re 
Talbot's Bail, 23 Ont. R. 65. The rules of practice will determine 
whether the application should be made to the court en bane or to a 
judge. It was held in re Pippy, (1908) 4 Can. Cr. Cas. 305, that an 
application in Nova Scotia under sec. 1110 should be made to the judge 
of th^ Supreme Court of Nova Scotia (see sec. 1104 (b)) presiding 
at the criminal sittings of that court; hut see re McArthur's Bail 
(1897), 3 Terr. L.R. 37, 3 Can. Cr. Cas. 195, where an order made 
by the superior court, judge who presided at the criminal trial, relieving 
the bail on payment of certain compensation and costs, was reversed 
on appeal, on the ground that sec. 1110 gave jurisdiction only to the 
full court.

Return of writ by sheriff.

1111. The sheriff, to whom any writ is directed under this 
Part, shall return the same on the day on which the same is 
made returnable, and shall state, on the back of the roll attached 
to such writ, what has been done in the execution thereof; and 
such return shall be filed in the court into which such return 
is made.

Origin)—Sec. 923, Code of 1892; R.R.C. 1886, eh. 179, sec. 18.

Roll and return to Minster of Finance.

1112. A copy of such roll and return, certified by the clerk 
of the court into which such return is made, shall lie forthwith 
transmitted to the Minister of Finance, with a minute thereon 
of any of the sums therein mentioned, which have lieen remitted 
by order of the court, in whole or in part, or directed to lie 
forborne, under the authority of sec. 1108.

Origin]— Sec. 924, Code of 1892; R.9.C. 1886, ch. 179, sec. 19.
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Profitions Applicable only In the Province of Quebec.

Kslri'iil «n itelaull In t/iichee.

1113. Whenever default is made in (ho condition of anv 
recognizance lawfully entered into or taken in any criminal ease, 
proceeding or matter, in the province of Quel aw, within the 
legislative authority of the Parliament of Canada, so that the 
penal sum therein mentioned lieromes forfeited and due to the 
Crown, Mivli reeognizanee shall thereupon lie estreated or with
drawn from any record or proceeding in which it then is, or, 
where the recognizance has lieen entered into orally in ojk'ii 
court, a certificate or minute of such reingnizanee, under the 
seal of the court, shall lie made from the records of such court.

Origin]—Bee. #26, Code of 1892; R.8.C. 1886, eh. 179, sees. 21, 22, 
23. Compare R.K, Que. 1909, article 3394.

Transmission of recueil i/a nee, etc, to Superior ( Hurl In Qiieliee.

111-4. Such recognizance, certificate or minute, as the ease 
may he, shall he transmitted hy the court, recorder, justice, 
magistrate or other functionary I adore whom the eognizor, or 
the principal eognizor, where there is a surety or sureties, was 
lamnd to appear, or to do that hy his default to do which the 
condition of the recognizance is broken, to the Superior Court 
in the district in which the place where such default was made 
is included for civil purposes, with the certificate of the court, 
recorder, justice, magistrate or other functionary as aforesaid, 
of the breach of the condition of such recognizance, of which, 
and of the forfeiture to the Crown of the penal sum therein 
mentioned, such certificate shall lie conclusive evidence.

Origin]—Sec. 926, Code of 1892; R.8.C. 1886, ch. 179, sees. 21, 22, 23. 
Compare R.8. Que., 1909, article 3395,

“ Shall be conduire evidence "]—The certificate of forfeiture is 
" conclusive evidence " only for the purposes of the entry of the 
rr parle judgment authorized by sec. 1115; after such entry is made, 
the certificate as well as the judgment thereon may lie attacked. R. v. 
Edwards, 23 Can. Cr. Cas. 296 (Que.). It may be attacked either 
before or after the issue of a writ of jf. fa. and capiat. R. v. Edwards,

In R. v. Tremblay, 27 Can. Cr. Cas. 46 (Que.), it was said, in 
respect of an alleged default under a recognizance to appear in the
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King'll Beui'li on a enmmittal for trial, thaï I here was no procedure 
for attaeking the eeitiâeate in the King'll Bench, hut it emild he 
attacked in the Superior Court in the mode allowed by the Quelioc <3ode 
against any judgment hy default. In that eaae the prca-eedings were 
taken by an "oppooithm to judgment," and nee R. v. Edwards, supra, 
where the same process was followed.

In R. v. Ilavis, (1914) 24 Can. Cr. Cna. 382, the procedure waa hy 
requfte civile and an ancillary writ of certiorari.

lu R. V. Walker, 23 Can. Cr. Caa. 17», 18 Il.loR. 641, the order of a 
magistrate certifying the forfeiture of a recognizance to keep the peace 
given under eer. 748 (2 on complaint of threats waa made the sub 
jeet of an appeal by stated caae.

Alternative procedure hy lion in certain rases]—Hec sec. 111».

.lodgment to be entered uinst eiignlror In Quebec.
1115. The date ie receipt of such recognizance or minute 

and certificate In prothonotarv of the said ismrt shall la- 
endorsed thereon by him, and he shall enter judgment in favour 
of the Crown against the cognizor for the penal sum mentioned 
in such recognizance, and execution may issue therefor after the 
same delay as in other cases, which shall la- reckoned from the 
time the judgment is entered hy the prothonotarv of the -aid 
court.

Origin]—See. 926, Code of 1892; R.si.V. 1886, eh. 179, sera. 21, 22, 23.

Execution against rognlzor on liai In Quebec. Coals. Imprisonment.

1116. Such execution shall issue upon fiat or prircipf of the 
Attorney General, or of any person thereunto authorized in 
writing by him ; and the Crown shall Is- entitled to the costs of 
execution and to costs on all proceedings in the case subsequent 
to execution, and to such costs, in the discretion of the court, 
for the entry of the judgment, as arc fixed by any tariff.

2. The cognizor shall he liable to coercive imprisonment for 
the payment of the judgment and costs.

Origin]—See. 926, Code of 1892; R.8.C!. 1886, ch. 179, scc«. 21. 22, 23.

1'xeriithin In Quebec against rognlzor. Insultirlenl goods or lands

1117. When sufficient goods and chattels, lands or tene
ments cannot be found to satisfy the judgment against a cognizor 
and the same is certified in the return to the writ of execution
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or appears liy ilk* report of distribution, a warrant of commit
ment addressed to flit- sheriff of the district may issue u|miu the 
fiat or pnrciyt of the Attorney (ieneral, or of any (ktsoii there
unto authorized in writing by him, and such warrant shall lie 
authority to the sheriff to take into custody the body of the 
cogn izor so in default and to lodge him in the common gaol of 
the district until satisfaction is made, or until the court which 
issued such warrant, upon cause shown as hereinafter mentioned, 
makes an order in the case and such order has been fully com
plied with.

2. Such warrant shall la- returned by the sheriff on the day 
on which it is made returnable and the sheriff shall state in his 
return what has la-cii done in execution thereof.

3. On petition of the cogn izor, of which notice shall la- given 
to the clerk of the Crown of the district, the court may inquire 
into the circumstances of the case and may in its discretion 
order the discharge of the amount for which he is liable or make 
such order with respect thereto and to his imprisonment as may 
ap|K‘ar just, and such order shall la- carried out by the sheriff.

Origin]—Sec. 926, Code of 1892; R.H.C. 1886, eh. 179, secs. 21, 22, 23.
if no gottds or land* on which to IrryJ—Where there are several 

cognizors the goods and lands of all of them must lie proceeded against 
before enforcing the default by personal arrest of any of them. R. v. 
Perris (1895), 9 tjae. 8.C. 376.

1‘roress on recognizance In (jiicbec.

1118. When a person has licen arrested in any district for 
an offence committed within the limits of the province of (jueliec, 
and a justice has taken recognizances from the witnesses heard 
before him or another justice, for their appearance at the next 
session or term of the court of coni|ietent criminal jurisdiction, 
before which such person is to undergo his trial there to testify 
and give evidence on such trial and such recognizances have 
I teen transmitted to the office of the clerk of such court, the 
said'court may proceed on the said recognizances in the same 
manner as if they had lieen taken in the district in which such 
court is held.

Origin]—Sec. 926, Code of 1892; R.8.C. 1886, cli. 179, secs. 21, 22, 23.
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It miter) b) artion on recognizance in Quebec.

1119 Whenever any sum forfeited bv the non-performance 
of tin- conditions of u reiognizanee cannot for any reason la1 
recovered in the manner provided in the last four preceding 
sections, the same shall lie recoverable, with costs, by action in 
any court having jurisdiction in civil eases to the amount, at 
the suit of the Attorney General of Canada or of Quebec, or 
other person or officer authorized to sue for the Crown : and in 
any such action it shall la- held that the |a'rson suing for the 
Crown is duly empowered so to do, and that the conditions of 
the recognizance were not larformed, and that the sum therein 
mentioned is, therefore, due to the Crown, unless the defendant 
proves the contrary.

2. The cognizor for the recovery; of the judgment in any 
sui'li action shall la- liable to coercive imprisonment in the same 
manner as a surety is in the case of judicial suretyship in civil 
matters.

Origin]-- Hec. 92«, Code of 1892; R.H.C. 18811, ch. 179, «vs. 21, 22, 23.
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PART XXII.

EXTHAORDINAUY HKMBWHH.

Ordering further «leteiition of person accused ou inquiry as to 
legal If) of Imprisonment.

1120. Whenever any |>erson in custody charged with an 
indictable offence has taken pnx-vediitgs before a judge or crim
inal court having jurisdiction in the premises by way of cer
tiorari, halieas corpus or otherwise, to have the legality of his 
imprisonment inquired into, such judge or court may, with or 
without determining the question, make an order for the further 
detention of the jrtsoii accused, and direct the judge or justice, 
under whose warrant he is in custody, or any other judge or 
justice, to take any proceedings, hear such evidence, or do such 
further act as in the opinion of the court or judge may U*st 
further the ends of justice.

Origin]—See. 752, Code of 1892; Code Amendment Act, 1908, cli. 18.
“ In custody charged with an indictable offence "]—There is a 

division of opinion in Canadian courts as to whether tl?e sec. 1120 
applies after a conviction, and while a prisoner is serving a sentence 
thereunder, as well as to a commitment which is not one in execution. 
That it does so apply was aflirmed in R. v. Frejd, 22 O.L.R. 500 ; R. v. 
(iraf, 19 O.L.R. 238, 15 Can. Cr. Cas. 193; R. v. Macdonald, 21 O.L.R. 
38, 10 Can. Cr. Cas. 121 ; ex parte Carroll, 29 Can. Cr. Cas. 213 (Que.) ; 
re Le Wane, 22 Can. Cr. Cas. 208 (N.8.). Compare under a similar 
provincial law R. v. Ackers, 10 Can. Cr. Cas. 222 (Ont.) ; R. v. Morgan, 
2 O.L.R. 413, aflirmed by R. v. Morgan, 3 O.L.R. 356.

Doubt was expressed as to its application to convicted persons in 
R. v. Goldsberry, 11 Can. Cr. Cas. 159 (Que.) ; and in the later case 
of R. v. Morgan, (1913) 25 Can. Cr. Cas. 192, 20 R.L. 277 (Que.), it 
was held that a person “ charged ” does not mean a person sentenced 
although the trial was illegal.

“ May make an order ”]—The word “may” is to be construed as 
permissive. R.8.C. 1906, ch. 1, sec. 34 (24). If no application be 
made by the prosecution or by the Crown for the further detention of 
the prisoner and for time to bring in a new warrant in substitution for
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the defective one, there is nothing to prevent the court from ordering 
his discharge. He Le Blanc, 22 Can. Cr. Cas. 208, distinguishing R. v. 
Corbett, 2 Can. Cr. Cas. 499.

If a penalty imposed by the magistrate did not exceed the authorized 
maximum and the conviction and commitment were regular, the court, 
on habeas corpus, has no jurisdiction to revise the sentence. O'Neil v. 
Carbonneau, (1918) 29 Can. Cr. Cas. 340 (Que.).

If a valid cause of detention appears at the time of the return to 
the writ of habeas corpus, a discharge must be refused although the 
commitment was illegal at its inception. R. v. Mitchell, (1911) 24 
O.L.R. 324, 19 Can. Cr. Cas. 113.

Direction for umended commitment to cure defect appearing on 
habeas corpus]—In Coté v. Morin, (1917) 53 Que. H.C. 124, 30 Can. 
Cr. Cas. 59, sec. 1120 was referred to as the basis of the practice of 
permitting the substitution of a new warrant of commitment for another 
when the latter is irregular; and was applied to a commitment follow
ing a summary conviction; and see R. v. Morgan, 5 Can. Cr. Cas. 63; 
R. v. Barre, 15 Man. R. 420, 11 Can. Cr. Cas. 1; R. v. Wright, 10 Can. 
Cr. Cas. 461; re Plunkett, 1 Can. Cr. Cas. 365, 3 B.C.R. 484; R. v. 
Macdonald, 21 U.L.K. 38, 16 Can. Cr. Cas. 121.

Under some circumstances powers analogous to those conferred by 
sec. 1120 may exist apart from the statute, and, whether or not the 
section applies to commitments in execution, it is said that there is an 
inherent power in a court exercising the powers of the former Court of 
King's Bench in England to retain the prisoner in custody until a 
formal defect is remedied. Ex parte Carroll, 29 Can. Cr. Cas. 213 
(Que.); R. v. Frejd, 22 O.L.R. 666; R. v. Richards. 5 Q.B. 1126.

An amended commitment in execution of a conviction must conform 
to the conviction itself, and if the conviction be defective there may be 
a direction for an amended conviction in cases in which an amendment 
of the conviction would be permissible on a certiorari. See Code sec. 
I1ÎMIS6, iIS6 11 :i l‘ .

For examples of directions that the magistrate file an amended con 
viction see also re Le Blanc, (1914) 22 Can. Cr. Cas. 208; R. v. Mac
donald, 21 O.L.R. 38; R. v. Smith, 16 Can. Cr. Cas. 425.

The power of amending a conviction under see. 1124 now extends 
to convictions on summary trial (Part XVI), as well as to summary 
convictions (Part XV). Code sec. 797 (2); and sec It. v. Crawford, 
(1912) 2 W.W.R. 952, 20 Can. Cr. Cas. 49 (Alta.). Cases under the 
prior law—R. v. Randolph, 4 Can. Cr. Cas. 165, 32 Ont. R. 212; R. v. 
Shing, 17 Can. Cr. Cas. 463—are no longer of authority for refusing to 
order further detention in respect of a summary trial conviction and 
commitment, under the like circumstances as upon a summary conviction.

Compare R. v. Payne, 30 Can. Cr. Cas. 382 (Que.).
Further detention may be refused and the prisoner’s discharge 

ordered if there has been a gross miscarriage of justice both as to the
1416
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illegal term imposed and the class of imprisonment. R. v. Hayward, 
ft O.L.R. 65, 6 Can. Or. Cas. a 1)9.

Apart from sec. 1120 the court has the power to receive an amended 
commitment at the hearing of the habeas corpus motion ; R. v. Richards,
5 Q.B. 926 ; but under sec. 1120 if an amended commitment is not 
produced, but the court is of opinion that the defect might be cured 
by an amended commitment, and that such will “best further the ends 
of justice,” it will give a direction that such be tiled, and remand the 
prisoner to custody to be further detained as if such direction had 
already been complied with. R. v. Macdonald, 21 O.L.R. 38, 16 Can. 
Cr. Cas. 121.

Like all other powers of this nature bestowed upon or inherent in 
the judges of the King's Bench, it is not to he exercised as a matter 
of course, but only when such action is necessary in the interest of 
justice. Ex parte Carroll, 29 Can. Cr. Cas. 213 (Quo.) ; R. v. Kolembcr, 
22 Can. Or. Cas. 341 (Y.T.).

Remands to custody for further proceedings or proceedings de 
novo]—If the magistrate had jurisdiction to hold a preliminary enquiry, 
but proceeded without jurisdiction to hold a summary trial, the juris
diction is properly exercised by an order remanding the accused to be 
dealt with upon a preliminary enquiry. R. v. Manzi (1915), 8 O.W.N. 
533, 24 Can. Cr. Cas. 359; R. v. Frejd, 22 O.L.R. 566. (Contra, R. v. 
Kolember, 22 Can. Cr. Cas. 341 (Y.T.); R. v. Blucher, 7 Can. Cr. Cas. 
278; R. v. Alexander, (1918) R W.W.R. 17, 21 Can. Cr. Cas. 473, 25 
W.L.R. 290 (Alta.).]

Conversely, if the magistrate, after hearing evidence on both sides in 
n summary trial (Part XVI), illegally renounced his summary trial 
jurisdiction and committed for trial, the court on habeas corpus may 
discharge the accused if it considers that the ends of justice have been 
served by the imprisonment he has undergone under the committal for 
trial. R. v. Hicks (1912), 2 W.W.R. 1100, 20 Can. Cr. Cas. 192, 22 
W.L.R. 236 (Alta.).

If hard labor has been imposed where not authorized, that part of 
the conviction is severable and the direction of hard labor may be 
quashed on habeas corpus or certiorari and an amended conviction 
nbrtitvtod. A- Mu-Ink. (1916) 9 W.W.R. M9S, 9 Rmé 1*1 
Can. Cr. Cas. 170; R. v. Atkinson, (1914) 6 W.W.R. 1055, 23 Can. 
Cr. Cas. 149, 28 W.L.R. 412 (Man.) ; R. v. McAnn, 4 B.C.R. 587, 3 
Can. Cr. Cas. 110. But the substitution of a valid conviction will not 
validate the hard labor already suffered under the illegal direction. 
U. v. McAnn, supra.

Habeas corpus Rules]—Code sec. 576.
Order of protection to magistrate and officer]—See sec. 1132.
Bail on habeas corpus]— See R. v. Imanacliuk 11918] 3 W.W.R. 207 

(Alta.) ; ex parte Simpson (1918), 30 Can. Cr. Cas. (N.S.); re Hearson, 
7 Times L.R. 284; re Watts, 3 O.L.R. 279, 5 Can. Cr. Cas. 538.
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Want of form. Summary conviction affirmed on appeal, validated 
notwithstanding defect.— Defective commitment validated If 
conviction valid.

1121. No conviction or order made on nummary conviction 
which haa been affirmed, or affirmed and amended, in appeal, 
shall he quashed for want of form, or Ik* removed by certiorari 
into any superior court, and no warrant or commitment shall 
Ik* held void by reason of any defect therein, provided it is 
therein alleged that the defendant has been convicted, and there 
is a g<KKl and valid conviction to sustain the same.

Origin]—Hec. 886, Code of 1892.
Sumnuiry convictions or orders against defendant affirmed on ap

peal]—An order dismissing a complaint is not included. R. v. Laird, 
1 Terr. L.R. 179.

Where the defendant has appealed against a summary conviction 
and it is affirmed on appeal, he may still have a certiorari upon any 
ground which impeaches the jurisdiction of the magistrate. R. v. 
Starkey, 7 Man. R. 43; Johnston v. O'Reilly, 12 Can. Or. Oas. 218, 16 
Man. R. 403; Fanehaux v. Georgett (1915) 9 W.W.R. 458, 8 Sank. L.R. 
324, 32 W.L.R. 863, 25 Can. Or. Oas. 76; (R. v. Georgett, 23 Can. 
Cr. Cas. 341, reversed on appeal).

A commitment in respect both of the imprisonment imposed in a 
summary conviction for the offence and of the costs of the unsuc
cessful appeal therefrom is severable, and if the unexpired term under 
either has been legally awarded, it will constitute an answer in habeas 
corpus. Collette v. The King, 16 Can. Cr. Cas. 281, 19 Que. K.B. 124.

Summary conviction.—Appeal taken Is a bar to certiorari

1122. No writ of certiorari shall Ik* allowed to remove any 
conviction or order had or made before any justice if the de
fendant has appealed from such conviction or order to anv court 
to which an appeal from sueh conviction or order is authorized 
by law, or shall be allowed to remove any eonvietion or order 
made upon such appeal.

Origin]—Bee. 887, Code of 1892; R.8.C. 1886, ch. 178, sec. 84.
“ If the defendant has appealed ”]—In Reg. v. Lynch, 12 O.R. 372, 

nnd in Johnston v. O'Reilly, 16 Man. R. 405, 12 Can. Cr. Cas. 218, it 
was held that serving a valid notice of appeal is appealing.

If the appeal proceedings were abortive because of some defect 
which deprived the appeal tribunal of jurisdiction to hear the appeal, 
certiorari is not taken away. R. v. O'Brien, 38 N.B.R. 109; Fanehaux 
v. Georgett (1915) 9 W.W.R. 458, 8 Bask. L.R. 325, 25 Can. Cr. Cas. 76 ;
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K. V. Alford, 10 Call. Cr. Cas. til ; H. v. Caswell, 33 U.C.Q.B 303; R. v. 
Mm r, M ObL B STS.

The statutory right to appeal and its exercise do not preclude the 
court from granting certiorari where want of jurisdiction is shown ; It. 
v. Starkey, 7 Man. L.R. 43; Johnston v. O'Reilly, 1 2 Can. Cr. Cas. 218, 
16 Man. L.R. 408; Ihivie v. Feinstein (1915) 8 W.W.R. 1003, 24 Can. 
Cr. Cas. 160, 24 D.L.R. 798, 25 Man. R. 507.

In R. v. Ashcroft, 2 Can. Cr. Cas. 385, it was held that a party 
has always a right to a writ of certiorari on the ground of want of 
jurisdiction, no matter whether an appeal is pending or not. And see 
re Haggles, 35 N.S.lt. 57; Denault v. Robida, 10 Que. S.C. 199; T’akhala 
v. Hannuksela (1912) 2 W.W.R. 911, 921 ; R. v. Haines, er parte 
MeCorquiudale, 39 N.B.R. 49, 15 Can. Cr. Cas. 187 ; It. v. Chappus, 39 
O.L.R. 329, aflirming 38 O.L.R. 576.

“Court to which an appeal is authorized bp law"] If the notice 
of appeal is given to the court of the wrong district (sec. 749) it is 
not within this phrase. It. v. Deer, 11919] 1 W.W.R. 410 (Kask. ) ; It. 
v. Delegarde, 36 N.B.R. 503 ; same case, cr parte Cowan, 9 Can. Cr. 
Cas. 454.

Theft by juvenile lint aver 16. (on v let Ion or narrant under Tart
XVII.

1123. No conviction under Part XVII shall he for
want of form or In* removed hv certiorari or otherwise into any 
court of record ; and no warrant of commitment under the said 
Part shall lx* held void by reason of any defect therein, if it is 
therein alleged that the person has been convicted and there 
is a good and valid conviction to sustain the same.

Origin]—Sec. 820, Code of 1892; B.N.C. 1886, eh. 177, sec. 15.
Juvenile Offenders]—Part XVII deals with the summary trial of 

juveniles for theft or offences punishable as theft. See. 802.

Validation of summary convictions, etc., notwithstanding Irregu
larity or insufficiency under certain conditions.—Same power 
to amend on certiorari, as on an appeal.—Sufficiency of state
ment in information, warrant, etc.

1124. No conviction or order made by any justice, and no 
warrant for enforcing the same, shall, on Ixdng removed by 
certiorari, lie held invalid for any irregularity, informality or 
insufficiency therein, if the court or judge livfore which or whom 
the question is raised, upon perusal of the depositions, is satis
fied that an offence of the nature described in the conviction,

1419

Ï

6095



[ft MM] Criminal Code (Part XXII)

order or warrant, has been committed, over which such justice 
has jurisdiction and that the punishment imposed is not in 
excess of that which might have lieen lawfully imposed for the 
said offence : Provided that the court or judge, where so satis
fied, shall, even if the punishment imposed or the order made is 
in excess of that which might lawfully have been imposed or 
made, have the like powers in all resjiects to deal with the ease 
as seems just as are by sec. «54 conferred upon the court to 
which an appeal is taken under the provisions of sec. 749.

2- Any statement which, under this Act or otherwise, would 
he sufficient if contained in a conviction, shall also lie sufficient 
if contained in an information, summons, order or warrant.

Origin]- R.8.C. 1886, ch. 178, sec. 87; 53 Viet., eh. 37, see. 27; see. 
880, Code of 1802.

“Conviction or order made by any justice*']— See. 707, sub-see. (2) 
added by 3-4 Geo. V, Can., eh. 13, see. 28, enaets that the provisions of 
see. 1124 shall apply to eonvictions or orders made under Part XVI, a 
question upon which there were conflicting decisions before that enact 
ment. R. v. Rhing (1010) 20 Man. R. 214, 15 W.L.R. 714, 17 Can. Cr. 
Cae. 463; R. v. Crawford (1912) 2 W.W.R. 052, 22 W.L.R. 107; R. v. 
Stark (1911) 18 W.L.R. 419, 10 Can. Cr. Cas. 67; R. v. Randolph. 
32 Ont. R. 212.

As regards summary trials the application of sec. 1124 is not lim
ited to the special appeals under sees. 773, sub-secs, (a) and (/) for 
which sec. 797 provides ; and an excess of punishment in the conviction 
may be corrected in a manner analogous to that exercisable on an 
appeal taken from a summary conviction under Part. XV. See R. v. 
Hoard man (1914) 4 W.W.R. 1304; R. v. Crawford (1912) 2 W.W.R. 
952. But a doubt is raised by one Ontario case as to whether certiorari 
is applicable as an alternative to an appeal by a case reserved or stated 
under sec. 1013 et seq. following a summary trial based upon the ox 
tended jurisdiction of sec. 777, even to test the question of jurisdiction. 
R. v. Sinclair, 38 O.L.R. 149.

“On being removed by certiorari”]—This phrase includes a process 
for removal of convictions on notice substituted for a writ of certiorari 
by Crown Rules. R. v. Jackson, (1917) 40 O.L.R. 173; R. v. Titcli 
marsh (1914) 32 O.L.R. 569.

Crown Fuies on certiorari practice]—Code sec. 576.
“Upon perusal of the depositions ”]—Where there is no limitation 

upon the right to certiorari, the court will look at the depositions, and 
if there be no legal evidence at all to support the finding, will quash 
a summary conviction. R. v. Barber Asphalt Co., 23 O.L.R. 372; R. v.
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Coulson, 27 Out. R. 59; R. v. McPherson (1916) 9 W.VV.tt. 613, reversing 
9 W.W.E. 164 (Bask.); R. v. Toy Moon (1911) 1 W.W.R. 50, 21 
Man. R. 527; Lucasse v. Fortier, (1917) 30 Can. Cr. Cas. 87 (Que.); 
R. v. Emery, 11917] 1 W.W.R. 337, 10 Alta. L.R. 139; ex parte Dailey,
27 N.B.R. 129; ex parte Coulson, 33 N.B.R. 341; White v. Feast. L.R. 
7 Q.B. 353.

A proper test is whether the facts from which the magistrate's con
clusion was drawn would be sufficient to submit to the jury if the 
offence had been triable by a jury instead of by the magistrate. R. v. 
Kolotyla, 21 Man. R. 197; R. v. Davidson, 8 Mau. R. 325. But it will 
not consider the weight of conflicting evidence if the conviction is 
otherwise regular. Re Trepanier, 12 8.C.R. 111 at 129 (Can.); R. v. 
McPherson, supra; R. v. Nickerson, (1909) 39 N.B.R. 428; R. v. Rein 
hardt, 27 Can. Cr. Cas. 445 (Ont.).

The effect of sec. 1124 construed with sees. 754 aud 749, was held in R. v. 
Toy Moon, (1911) 1 W.W.R. 50, 21 Man. R. 527, to be that the Court 
shall, notwithstanding any defect in the conviction, determine the com
plaint on the merits, and it is empowered to confirm, reverse, or modify 
the decision of the justice or make such other conviction as the Court 
thinks just: sec. 754. Under these provisions, the Court should look 
at the evidence to ascertain if an offence of the nature described in the 
conviction was committed for which the accused might have been con
victed by the magistrate; and the conviction may be modified or a new 
conviction may be made, so as to declare the accused guilty of the 
offence warranted by the evidence. R. v. Dickey, (1916) 9 W.W.R. 142, 
144, per Beck, J.; R. v. Barb [19171 2 W.W.R. 326; 28 Can. Cr. Cas 
93; R. v. Emery [1917] 1 W.W.R. 337, 10 Alta. L.R. 139, 27 Can. Cr. 
Cas. 116, overruling R. v. Carter, 9 Alta. L.R. 481, 26 Can. Cr. Cas. 51, 
34 W.L.R. 448; R. v. Covert, [1917] 1 W.W.R. 919, 10 Alta. L.R. 349,
28 Can. Cr. Cas. 25, and see R. v. Morin, [1917] 3 W.W.R. 693, 28 Can. 
Cr. Cas. 414.

If the depositions apart from physical exhibits not returned with 
them do not show that an offence was committed, the court should con
tinue the certiorari proceedings so that the exhibits may be produced. 
R. v. Dickey (1916) 9 W.W.R. 142, 146 (Alta.).

If there is an irregularity which apart from sec. 1124 or other 
curative sections would impel the court to quash the conviction, and 
of the class to which sec. 1124 applies, then the direction of this enact
ment to the court is such that the court is not compelled to overlook 
the Irregularity if it would not have made any conviction on the evi
dence which the magistrate hud before him. R. v. Tystad, 15 Can. Cr. 
Cas. 236 (Y.T.); R. v. Law Bow, 7 Can. Cr. Cas. 468; R. v. Melvin, 
38 O.L.R. 231; R. v. Schooley, 11 O.W.N. 341, 27 Can. Cr. Cas. 444; 
R. v. Barb, [1917] 2 W.W.R. 326, 28 Can. Cr. Cas. 93 (Alta.).

Cases under statutes taking away right to certiorari]—If the right 
to certiorari has been taken away in respect of a particular class of
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offences by the statute governing them, and the certiorari is therefore 
limited strictly to matters of jurisdiction of the magistrate, it is said 
that the court on certiorari will not look at the depositions to see if 
there was any evidence upon which to convict as that would be review
ing the erroneous finding by the magistrate that there was sufficient 
evidence, and it is to be assumed that the statute taking away certiorari 
prohibited such a review. It. v. Davis, (1913) 23 Can. Cr. Cas. 33 
(N.B.) ; ex parte Daley, 27 N.B.B. 129; R. v. Hurnbrook, 39 N.B.R. 298; 
K v Holyoke, i: N.BJL 115; R. v. Ibm (IMS) B MAS. Ill; B i 
Walsh, 29 N.K.R. 53; ex parte Coulson, 33 N.B.R. 341 ; R. v. Wallace 
(1883) 4 Out. R. 127; R. v. Cantin, 39 O.L.B. 20; R. v. Berry (1916) 38 
O.L.R. 177; R. v. Chappus, 39 O.L.R. 329, affirming 38 O.L.B. 576. But 
that limitation is not to lx1 taken as depriving the court of jurisdiction 
if the conviction is manifestly against natural justice and upon evidence 
not directed to the real question raised by a plea of not guilty to the 
offence. If there is a manifest defect in the jurisdiction of the tribunal 
or a manifest fraud in the party procuring the conviction, the 
court will review those grounds notwithstanding a statute taking 
away certiorari. Colonial Bank v. WiUan, ( 1874) L.B. 5 P.C. 417, 442, 
and see R. v. Morn Hill Camp, 11917] 1 K.B. 176; R. v. Bolton, 1 Q.B.66. 
So also a review may bo granted in respect of the improper conduct of 
the magistrate, or the failure to observe the fundamental principles 
entitling the defendant to a fair trial. Be King Kee, 8 B.C.R. 20; ex 
parte Lege re, 27 N.B.R. 292.

And although certiorari is taken away in respect of summary con
victions under a special statute (as the Opium and Drug Act, 12 Geo.
V, rh. 17), it seems that the depositions may In* looked at in determining 
whether costs should be granted or refused on dismissing the motion. 
R. v. Feathers!one 11919] 1 W.W.R. 829 (Alta.).

Magistrate ma)/ return an amended conviction]—Apart from the 
provisions of sec. 1124, permitting the court, in certain events, to amend 
the conviction brought up, it is permissible for the convicting magis
trate to return an amended conviction in substitution for the original 
or for that already returned as a part of the record, eso long as the 
new conviction conforms to the actual adjudication and furthermore is 
supported by the evidence. R. v. Bissette 11917] 3 W.W.R. 5U1 (Alta.) ; 
It. v. Smith, 45 N.8.R. 517 ; R. v. Nelson (1914) 6 W.W.R. 706, 7 Sask. 
L.R. 92, 28 W.L.B. 102; B. v. Barre, 15 Man. R. 420; R. v. McAnu, 4
B. C.R. 587; R. v. Bennett, 3 Out. R. 45; R. v. Watchman, ( 1914) 7
W. W.R. 880, 30 W.L.R. 534, 7 Husk. L.B. .150, 23 Can. Cr. Cas. .362 ; 
ex parte Giberson, 16 Can. Cr. Cas. 66, 71 (N.B.) ; R. v. Whifliu, ( 1900) 
3 Terr. L.R. 3; Sell wood v. Mount, 10 L.J.M.C. 121, 1 tj.B. 726, 7
C. & P. 75; R. v. Fitzgerald, (1911) 1 W.W.R. 109,19 W.L.R. 462 ( Alta.) ; 
R. v. O’Brien, ex parte Grey, 37 N.B.R. 604.

What defects not curable on certiorari]—A defect in a summary 
conviction may be so fundamental that it will not be amended on
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certiorari. K. v. Little (1915) 10 W.W.E. 893 (where neither the in
formation nor the conviction described anything criminal) ; R. v. Roach, 
(1914) 6 O.W.N. 032, 23 Can. Cr. Cae. 28; Hmith v. Moody [1903] 1 
K.B. 56; R. v. Lamothe 18 O.L.R. 310; R. v. Aikens, (1915) 23 Can. 
Cr. Cas. 467 (N.S.)i R. v. Hayes, 5 O.LR. 198; R. v. Bridges, 13 B.C.R. 
(17; R. v. Reedy, 18 O.L.R. 1; R.v.C.P.R., 12 Can. Cr. Cas. 549 (Terr.).

11 educing illegal and excensivc pu Utah ment]—The power of reducing 
the punishment where in excess of the legal maximum is exercisable 
upon the material returned ; a trial de novo is not necessary for the 
purpose of revising a punishment in that event. R. v. McKenzie, 41 
N.8.R. 178. It may lie reduced either to the statutory maximum or 
below it, in like manner as an appeal judge might deal with an appeal 
under see. 754. R. v. McKenzie, supra; R. v. Rudolph, Î O.W.N. 257, 
17 Can. Cr. Cas. 206; R. v. Gavin, 30 N.S.R. 162; R. v. Bpooner, 32 
Ont. R. 481; R. v. Van Fleet, [1918] 1 W.W.R. 332 and 432 (Alta ); 
R. v. Code, 1 8ask. L.R. 295, 13 Can. Cr. Cas. 372.

And on a habeas corpus with which no certiorari in aid had lteen 
issued, the decision may either be delayed for the purpose of allowing 
the Crown to bring the conviction and proceedings Wfore the court upon 
certiorari, or if these are produced to the court the conviction may lie 
amended without that formality. R. v. Avon (1919) 16 O.W.N. 162.

The imposition of illegal costs may W cured by striking out the 
clause of the conviction dealing with costs, thus amending the convic
tion in the manner authorized by sec. 754. R. v. Gage (1916) 27 Can. 
Cr. Cas. 330, 10 O.W.N. 364.

The court may quash the conviction instead of reducing the illegal 
punishment if the ends of justice are Wtter served in that way. Code 
sec. 1120; and cases there cited.

A conviction containing an illegal penalty was quashed where evi
dence was irregularly given of a previous offence and the court was 
not satisfied that the accused was guilty of the charge. R. v. L'Hiron
delle, (1916) 10 W.W.R. 837, 26 Can. Cr. Cas. 71 (Alta.).

If a summary trial was held on a plea of not guilty, but the deposi
tions were not taken down in writing as they should have been, the 
conviction must be quashed. Perron v. Senecal, (1915) 24 Can. Cr. 
Cas. 358, 17 Que. P.R. 134.

If the plea were one of guilty, although there were no depositions, 
it would seem that the same powers of amendment as the appeal judge 
would have under sec. 754 might the more easily be applied. A perusal 
of the depositions is required solely for the purpose of satisfying the 
court that notwithstanding the irregularity in the proceedings or the 
excess in the punishment the accused was really guilty; and it seems 
incorrect to say that the words “ upon perusal of the depositions ” 
create a condition precedent barring an amendment of the conviction 
where depositions had been unnecessary because of defendant's plea.
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Contra: R. v. Alexander, (1913) 5 W.W.R. 17, 21 Can. Cr. Cas. 473, 
25 W.L.R. 290 (Alta.).

Recognisance on certiorari]—A separate section of the Code (see. 
1120) confers power on the court having authority to quash a conviction, 
etc., Itefore a justice, to provide by a general order for security by 
recognizance or deposit. 8ec. 1096 relates to the enforcement of the 
recognizance.

Ordering rutitution of fine on quashing conviction]—On making the 
order to quash, the court may also direct that the line and costs still 
in the custody of the magistrate or other local authority shall be re
turned to the defendant. R. v. Hung Gee (No. 2), (1913) 4 W.W.R. 
1133, 24 W.L.R. 862, 21 Can. Cr. Cas. 411; R. v. Wightman, 29 U.C tj.il. 
211 (Ont.) ; -Mercier v. Plamaudon, 6 Can. Cr. Cas. 223 (t)ue.).

Irregularities curable under see. 1121.
1125. The following matters amongst others shall be held 

to be within the provisions of the last preceding section :—
(a) The statement of the adjudication, or of any other

matter or thing, in the past tense instead of in the 
present;

(b) The punishment imposed being less than the punish
ment by law assigned to the offence stated in the 
conviction or order, or to the offence which appears 
by the depositions to have been committed ;

(c) The omission to negative circumstances, the existence
of which would make the aet complained of lawful, 
whether such circumstances are stated by way of 
exception or otherwise in the section under which 
the offence is laid, or are stated in another section. 

2. Nothing in this section contained shall be construed to 
restrict the generality of the wording of the last preceding 
section.

Origin]—Sec. 890, Code of 1892; R.S.C. 1886, ch. 178, sec. 80.

General order for security liy recognizance on certiorari. Or 
deposit as security.

1126. The court having authority to quash any conviction, 
order or other proceeding by or before a justice may prescribe 
by general order that no motion to quash any conviction, order 
or other proceeding bv or before a justice, brought before such
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court by certiorari, shall be entertained unless the defendant is 
shown to have entered into a recognizance with one or more 
sufficient sureties, before a justice or justices of the county or 
place within which such conviction or order has been made, 
or before a judge or other officer, as may be prescribed by such 
general order, or to have made a deposit to lie prescribed in like 
manner, with a condition to prosecute such writ of certiorari 
at his own costs and charges, with effect, without any wilful or 
affected delay, and, if ordered so to do, to pay the person in 
whose favour the conviction, order or other proceeding is affirmed, 
his full costs and charges to be taxed according to the course 
of the court where such conviction, order or proceeding is 
affirmed.

Origin]—49 Viet., Can., eh. 49, sec. 9; sec. 892, Code of 1892.
Enforcing recognizance on certiorari]—See sec. 1090.
Crown Eûtes as to certiorari]—Code sec. 576.

Bio procedendo neressar) oil discharge of million to quash.

1127. If a motion or rule to quash a conviction, order or 
other proceeding is refused or discharged, it shall not be neces
sary to issue a writ of procedendo, but the order of the court 
refusing or discharging the application shall be a sufficient 
authority for the registrar or other officer of the court forth
with to return the conviction, order or proceeding to the court 
or justice from which or whom they were removed, and for pro
ceedings to be taken thereon for the enforcement thereof, as if 
a procedendo had issued, which shall forthwith be done.

Origin]—Sec. 895, Code of 1892; B.S.C. 1886, ch. 178, sec. 93.
Directing further jtroceedings in other cases]—See Code sec. 1120; 

B. v. Zickrick, 11 Man. R. 452 ; R. v. Harrison, 15 O.L.R. 231.

Conviction, ctr„ not set aside for want of proof of order In council, 
proclamation, etc.- Publication in Canada Gazette.-Judicial 
notice.

1128. No order, conviction or other proceeding made by 
any justice or stijiendiary magistrate shall be quashed or set 
aside, and no defendant shall be discharged, by reason of any 
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objection that evidence lia* not been given of a proclamation or 
order of the Uovernor in Council, or of any rules, regulations, 
or hy-law* made by the Uovernor in Council in pursuance of 
a statute of Canada, or of the publication of such proclamation, 
order, rules, regulations or hy-law < in the Canada limette.

Ü. Such proclamation, order, rules, regulations and by-laws 
and the publication thereof shall lie judicially noticed.

Oriffinl—8cc. 894, Code of 1 Ml- ; 51 Viet., Can,, eh. 45, sec. 10.
Judicial native] Han also sees. 17 and IS of the Canada Kvideuec 

Aet, H.B.C. 1906, eh. 145.

t'oailrtlon not to be set aside for defeel In form.

1129 Whenever it up|iears by any conviction made by a 
justice or stipendiary magistrate that the defendant has ap- 
|a-ared and pleaded, ami the merits have licen tried, and the 
defendant has not appealed against the conviction, where an 
appeal is allowed, or if appealed against, the conviction has 
Ism atlirmed, such conviction shall not afterwards lie set aside 
or vacated in consequence of any defect of form whatever, but 
the construction shall be such a fair and lilx-ral construction as 
will lie agreeable to the justice of the ease.

Origin]—Sec. 81*45, Code of 1811-; K.S.C. 1886, ch. 178, see. 94.
"Defectu of form" cured if mérita have been tried and defendant 

has nut appealedJ—See. 1121* has reference to certiorari proceedings 
It. v. Hoslyn, 1 W.L.R. 115. Compare sees. 1121-1124, 1152.

Validation of proceedings under Summer) Trials I'arl not nil In 
standing want of form.

1130. No conviction, sentence or proceeding under l’art 
XVI shall he quashed for want of form; and no warrant of 
commitment upon a conviction under the said Part shall la- 
held void by reason of any defect therein, if it is therein alleged 
that tlie offender has lieen convicted and there is a good and 
valid conviction to sustain the same.

Origin]—See. 800, Code of 1892 ; R.H.C. 1886, eh. 176, see. 24.
Defects of form in summary trial proceedings]—This section is suffi

cient in its terms to cover even so serious a defect ss the absence of 
the signature and seal of one of the two justices, if there is a valid
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conviction in other respects. R. v. James (1915) 9 W.W.R. 235, 9 A.L.R. 
(Mi, 25 Can. Or. Cas. 23. A defective commitment is not cured by sec. 
1130 if it recites a conviction invalid on its face; R. v. Gibson, 29 Ont. 
R. 600. An omission to state in the conviction that the accused con
sented to summary irai in a case where such consent was essential to 
the jurisdiction, has Iteen held to lie a matter of form curable by this 
section if, in fact., the consent was given. R. v. Bur tress, 3 Can. Cr. 
Cas. 530. And the use of the information as a " charge in writing " if 
a defect at all is one of form only. R. v. McLeod, 39 N.8.R. 108 ; and 
see R. v. Gill, 18 O.L.tt. 234, 14 Can. Cr. Cas. 294; R. v. Wong Joe, 
11918] 3 W.W.R. 672 (B.C.).

No action against olliclal when conviction quashed.

1131. If an application is made to quash a conviction, order 
or other proceeding made or had by or before a justice or 

'iary magistrate, on the ground that such justice or 
stipendiary has exceeded his jurisdiction, the court or judge 
to which or whom the application is made, may, as a condition 
of quashing the conviction, order or other proeeeeding, if the 
court or judge thinks lit so to do, provide that no action shall 
he brought against the justk*e or stipendiary by or liefore whom 
such conviction, order or other proceeding was made or had. 
or against any officer acting thereunder or under any warrant 
issued to enforce any such conviction or order.

Origin]—Compare see. 891, Code of 1892.
“ As a condition of quashing the conviction ”]—The protection order 

under sec. 1131 can be made only in a proceeding in which the conviction 
is being quashed. In habeas corpus proceedings in Ontario an order 
for discharge ex dehito justitur could not be accompanied by an order 
for protection, unless the conviction was lief ore the court for review. 
R. v. Lowery, (1907) 15 O.L.R. 182, 13 Can. Cr. Cas. 105; R. v. Peart, 
7 O.W.N. 126; and gee R. v. Tunnheim, [1919] 1 W.W.R. 480 (8ask.). 
But protection might be granted when the conviction itself came up on 
a motion to quash and not merely on a certiorari in aid of the habeas 
corpus. Meanwhile the conviction, if valid on its face, would be avail
able in defence of an action brought against the magistrate or officer.

A protection order was refused under the special circumstances set 
out in R. v. Hackam, 15 O.W.N. 190 and 345.

“ As a condition of quashing ”]—In R. v. Morningstar, 11 O.L.R. 
318, the view was taken that the applicant might reject the condition 
and that, in that event, the order would be for dismissal of the certiorari.
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Public work*. Proceedings relating lo Perl III not void for dried 
of form.

1132. No action or other proceeding, warrant, judgment, 
order or other instrument or writing, authorized by any pro
vision* of Part XII relating to Part III or necessary to carry 
out its provisions, shall lie held void or lie allowed to fail for 
defect of form.

Origin]—R.S.C. 18811, ch. 151, sec. 23.
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RBTUHN8.

quarterly returns nf summary convictions by justices.

1133. Every justice shall, quarterly, on or liefore the second 
Tuesday in each of the months of March, .lune, September ami 
December in each year, make to the clerk of the |awe or other 
pro]>er officer of the court having jurisdiction in appeal, as 
herein provided, a return in writing, under his hand, of all 
convictions made by him, ami of the receipt and application by 
him of the moneys received from the defendants.

2. Such return shall include all convictions and other matters 
not included in some previous return, and shall Is; in form 75.

3. If two or more justices arc present, and join in the con
viction, they shall make a joint return.

4. Kverv justice, to whom any such moneys are afterwards 
paid, shall make a return of the receipt and application thereof, 
to the court g jurisdiction in apja'al as hereinbefore pro
vided, which shall he tiled by the clerk of the |>eace or the proper 
officer of such court with the records of his office.

5. In the province of Prince Edward Island such return shall 
lie made to the clerk of the court of assize of the county in

the convictions are made, and on or before the fourteenth 
day next before the sitting of the said court next after such 
convictions are so made.

6. Every such return shall be made in the district of Nipis- 
sing, in the province of Ontario, to the clerk of the peace for 
the county of lîenfrew, in the said province.

Origin]—See. 902, Code of 1892; R.8.C. 1886, eh. 178, see. 99.
“Every jutHce'']—See definition in see. 2 (18).
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Neglect »r false rrlurn or taking unlawful fors. 1'eaaltjr.—Ms- 
position of penalty.

1134. Every justin', Iwfore wlmm any conviction lakes plaie, 
or who receives any such moneys, who neglects or refuses to 
make such return thereof, or wilfully makes a false, partial or 
incorrect return, or wilfully receives a larger amount of fees 
than by law he is authorized to receive, and every justin' who 
u|mn or in connection with, or under colour or pretense of, any 
information, complaint or judicial proceeding or inquiry had or 
taken More him, wilfully exacts, receives, appropriates or re
tains any fees, moneys or payments which he is not by law 
authorized to receive or to lie paid, shall incur a penalty of 
eighty dollars, together with costs of suit, in the discretion of 
the court, which may he recovered by any person who sues for 
the same by action of debt or information in any court of record 
in the province in which such return ought to have been or is 
made.

2. line moiety of such penalty shall belong to the person 
suing, and the other moiety to His Majesty for the public uses 
of Canada.

,1. Nothing in this section shall have the effect of preventing 
any person aggrieved from prosecuting, bv indictment, any 
justice, for any offence, the commission of which would have 
subjected him to indictment immediately before the lirst day 
of July, 189.%

Origin]—4 Edw. VII, Can., ch. 9, see. 1 ; secs. 902 and 90.1, Code 
of 1892; B.8.C. 1886, eh. 178, sees. 100, 101, 105.

“Wilfully exacts, receives,“ etc.]—A “wilful” receiving is an in
tentional receiving with knowledge that he is not legally entitled. 
McGillivray v. Muir (1903) 7 Can. Cr. Cas. 360, 6 O.L.R. 154; R. v. 
Tisdale, 20 U.C.Q.B. 272; R. v. Graham, 2 O.W.N. 306, 17 Can. Cr. 
Cas. 264; Parsons v. Crabhe, 31 V.C.C.P. 151.

Publie works. Return by justice of certificates under Part III.

1135. When any certificate is granted under see. 118 of this 
Act, the justice granting it shall forthwith make a return thereof 
to the proper officer in the county, district or place in which 
such certificate has been granted for receiving returns under this 
l’art.
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Ï. On default of making Midi return witliin ninety day» 

after a eertilivate is granted, the e '■hall bo liable, on
summary eonvietion, to a jienalty of not more than ten dollar.-.

Ont/in | Her. 10,%, ('rule of 1SP2.

Permit« to rang m»f»i<|-Her we. 118.

I'lihlle narks. Mtuilhl) returns under Part III.

113ft. Kverv (■omnii.-.-ioiier under I'art III of this Ad shall 
make a monthly return to the Secretary of Stall' of all weapon* 
delivered to him, and liy him detained under I'art III.

Origin]—R.N.C. 18SH, ch. tôt, see. 12

rusting U|I Ilf returns. Cap} nf returns In Minister of Hnanre.

1137. The ck'rk of the praoe of the district or i-ounty to 
«hum returns under this Part are . or the pro|>er officer, 
other than the elerk of the peace, to whom sueh returns are 
made, shall, within seven days after the adjournment nf the 
then next ensuing general or quarter sessions, or of the term 
or sitting of sueh other court " ' g jurisdiction in a|i|ieal as
aforesaid, cause the said returns to la- |wisted up in the court
house of the district or county, and also in a conspicuous place 
in the office of such clerk of the |»'arv. or other proper officer, 
for public inspection, and the same shall continue to he so 
posted up and exhibited until the end of the next ensuing 
general or quarter sessions of the peace, or for the term or 
sitting of such other court as aforesaid.

2. For every schedule so made and exhibited by such clerk or 
officer, he shall lie allowed such fee as is fixed by competent 
authority.

3. Such clerk of the peace or other officer of each district or 
county, within twenty days after the end of each general or 
quarter sessions of the peace, or the sitting of such court as 
aforesaid, shall transmit to the Minister of Finance a true copy 
of all such returns made within his district or county.

Origin]—Hoc. 9011, Code of 1892; R.S.C. 1886, ch. J 78, sec. 104.
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Mistake nut to vitiate return.

1138- No return purporting to lie made by any justice under 
this Act shall lie vitiated bv the fact of its including, by mis
take, any convictions or orders had or made before him in any 
matter over which any provincial legislature has exclusive juris
diction, or with respect to which he acted under the authority 
of any provincial law.

Origin]—Bee. 906, Code of 1892; R.8.C., eh. 178, sec. 106.

Thefts by Juveniles not over I*. Returns under Part XVII.

1139. Every clerk of the )ieaec or other projier officer shall 
transmit to the Minister of Agriculture a quarterly return of 
the names of offenders, the offences and punishments mentioned 
in convictions transmitted to him under Part XVII of this 
Act.

Origin]—Bee. 823, Code of 1892; R.8.C. 1886, eh. 177, sec. 19.
Theft by juvenile»]—See Part XVII (secs. 800-821).
“Other proper nffirer"]—See Code sec. 816.
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PART XXIV.

LIMITATION OP ACTIONS.

Prosecutions for Crimes.

I.lmltaitlon of I imp for prosecutions for certain offences.
1140 No prosecution for an offence against this Act, or 

action for penalties or forfeiture, shall lie commenced,—
(a) after the expiration of three years from the time of ils 

commission if such offence he
(i) treason, except treason by killing His Majesty, or

where the overt act alleged is an attempt to 
injure the person of His Majesty—sec. 74,

(ii) treasonable offences—sec. 78,
(iii) any offence against l*art VII relating to the

fraudulent marking of merchandise; or,
(fc) after the expiration of two years from its commission 

if such offence be
(i) a fraud upon the government—sec. 158,
(ii) a corrupt practice in municipal affairs—sec. 161,
(iii) unlawfully solemnizing marriage—sec. 811 ; or. 

(c) after the expiration of one year from its commission
if such offence be

(i) opposing reading of Riot Act and continuing to
gether after proclamation—sec. 92,

(ii) refusing to deliver weajion to justice—sec. 126,
(iii) coining armed near public meeting—sec. 127,
(iv ) lying in wait near public meeting—sec. 128,
(v) seduction of girl under sixteen—sec. 211,
(vi) seduction under promise of marriage—sec. 212,
(vii) seduction of a ward or employee—sec. 213, 
(viii) parent or guardian procuring defilement of girl

—sec. 215,
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( i\ ) unlawfully deliling women, prevuring, etc. sec.
2 Hi,

(x) householders |iermittiiig delileiiu'iit of girls on 
their premises—sec. 2IÎ ; or,

(</) after the expiration of six months from its commission 
if the offence Ik-

(i) unlawful drilling—sec. !I8,
(ii) lining unlawfully drilled—sec. 99,
(iii) having possession of offensive wea|Hins for pur-

|sises dangerous to the public peace—eec. 115,
(iv) proprietor of ncws|ia|icr publishing advertisement

offering reward for recovery of stolen property 
—see. 183, par. (if) ; or,

(r) after the expiration of three months from its commis 
sion if the offence he

(i) cruelty to animals—«vs. 512 and 513,
(ii 1 railways and vessels violating provisions relating 

to conveyance of cattle—sec. 544,
(iii) refusing peace officer or constable admission— 

sec. 545; or,
(/) after the expiration of one month from its commis

sion if the offence Iv impro|vr use of offensive 
uea|Hins under sees. 1 Hi and 118 to 121. inclusive.

2. No ]N-rson shall Iv prosecuted, under the provisions of see. 
Î4 or "8 of this Act. for any overt act of treason expressed or 
declared by o|vn and advised s|vaIcing unless information of 
such overt act, and of the words by which the same was ex
pressed or declared, is given ci|»ui oath to a justice within sic: 
days after the words are spoken and a warrant for the apprehen
sion of the offender is issued within ten days after such informa
tion is given.

Origin]—See. Ml, Code of 1892.
Time limit for prtmeevtinn in certain canea)— Where ttiere is an in- 

forniation Ivfore a magistrate that is the commencement of the prose
cution. B. v. Smith (1SC12) L. & C. 131, 9 Cox C.C. 110; K. v. O'Connor 
(1913) 8 Cr. App. It. Il>7; It. v. Brown (1913) 8 Cr. App. B. 173; 
Thorpe v. Priest nett 118971 1 V). It. 159; Radcliffe v. Bartholomew 11892J 
1 Q.B. 101, 01 L..I.M.C. 03; B. v. Icnnox, 34 V.CQ.B 28; B. v. S —-, 
[19191 1 W.W.B. 977 (Sash.).
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Where there is no statutory provision such as is here contained 
for certain offences, a prosecution by indictment is not barred by 
lapse of time; K. v. Bovereen, 20 Can. Cr. Cas. 103; even where sum
mary proceedings under Part XV for the same offence would have been 
barred under sec. 1142. R. v. Edwards, 2 Can. Cr. Cas. #6, 29 Ont. R. 
451; R. v. Coolcn, 36 N.H.R. 510, 7 Can. Cr. Cas. 522; R. v. Lougheed,
S Can. Cr. Cas. 184 ; R. v. Muma, 17 Can. Cr. Cas. 285, 22 O.L.R. 227 ; 
If. v. Lartie, 25 Can. Cr. Cas. 300.

If an indictment can be preferred without a preliminary enquiry 
before the magistrate, ex. gr. bv leave of the Attorney-General or of 
the presiding judge (Code sec. 873), or a charge in lieu of indictment 
in provinces which have no grand jury system (Code sec. 873a), and that 
course is followed, then the prosecution is deemed to commence when 
such indictment or charge is preferred. Kee R. v. Parker, 9 Cox 475, 
Is. Si C. 459; 33 LJ.M.C. 135.

Sec. 1140 imposes a limitation on the prosecution under sec. 213 for 
the offence of seduction of a ward or of an employee but not upon the 
prosecution for seduction of a step-child or foster child of the accused, 
no corresponding amendment having been made to sec. 1140 on the
amendment of sec. 213 to include the latter offence. R. v. 8.----- [1919]
1 W.W.R. 977 (Mask.) ; 1917 Can. Htat., ch. 14, sec. 2.

Time for suing claim for penalty or forfeiture.
1141. No action, suit or information shall be brought or 

la ill for any penalty or forfeiture under any Act, except within 
two wars after the cause of action arises or after the offence 
for which such penalty or forfeiture i«* imposed is committed, 
unless the time is otherwise limitai by any Act or by law.

Origin ]—8ec. 930, Code of 1892; R.8.C. 1886, ch. 180, see. 5.
Jetton, nuit or information for any penalty or forfeiture]—Punish

ments imposed for indictable offences are not included in this limita
tion ; R. v. Elliott, 9 O.L.R. 648, 9 Can. Cr. Cas. 505 ; nor the penalty 
or fine which may be imposed on summary conviction, which latter is 
dealt with by sec. 1142.

Penalties concerning the importation and employment of aliens 
mentioned in 1 Edw. VII, c. 13, s. 1, have been held to be subject to 
this prescription of two years. Montreal Harbour Commissioners v. 
Recorder's Court, 8 Que. P.R. 63.

Criminal informations]—See Archbold, Quarter Bess., 5th ed., 292: 
Attorney-General v. Radloff, 10 Ex. 84, 23 L.J. Ex. 240.

I.Imitation of time In summary conviction matters.
1112 in tbc ease of any offence punishable on summary 

conviction, if no time is sjiecially limited for making any com
plaint. or laying any information, in the Act or law relating to 
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the partii'iilar vane, the coni|ilaint shall lie made, or the informa
tion laid, within six month* from the time when the matter 
of tile eomjdaint or information arose, except in the Northwest 
Territories and the Yukon Territory, in all which Territories 
the time within which such eoni|ilaint may be made or such 
information laid shall he twelve months from the time when 
the matter of the complaint or information arose.

Origin]—Sec. 841, Code of 1892; 61 Viet., Can., eh. 6, sec. 9; 6-7 
Kdw. Vll, eh. 8, sec. 2; 52 Viet., Can., eh. 45, see. 5.

Time limitation for nummary conviction proaeeutionaJ—Summary 
conviction proceedings will be buried under sec. 1142, all hough the 
offence may be one for which there is an alternative procedure by in
dictment which is not affected. R. v. laartie, 25 Can. Cr. Cas. 300; 
It. v. Edwards, 29 Ont. R. 451 ; R. v. McKinnon, 3 O.L.R. 508.

Faults of procedure may generally be waived by the person affected 
by them. These are irregularities, and if one who may insist on them 
waives them, submits to the judge, and takes his trial, it is afterwards 
too late for him to question the jurisdiction which he might have ques
tioned at the time. It would be otherwise if jurisdiction had not 
existed ah initio as, for example, if the offence had been prescribed 
when the complaint has been sworn to; in that case the presence of 
the accused would not be sufficient to give jurisdiction to the tribunal ; 
but it is otherwise when the question is about a mere irregularity of 
procedure. R. v. Kay, ex parte Le Rhine, 41 N.R.R. 99, 21 Can. Cr. Cas 
221; Dixon v. Wells, 25 Q.B.D. 249, 255, 17 Cox 48, 59 L.J.M.C. 116; 
Bedard v. The King, 26 Can. Cr. Cas. 99, 106; Ex parte Dolan, R. v. 
Kay, 26 Can. Cr. Cas. 171 (N.B.); R. v. Limerick, ex parte Johnson 
(1916) 44 N.B.R. 353, 27 Can. Cr. Cas. 421.

An information laid within the time may be so radically defective 
that it cannot be amended after the limitation period; as where it 
discloses no offence. R. v. Guertiu, 19 Man. R. 33; R. v. Speed, 20 
Man. R. 33; R. v. O’Connor, 20 Can. Cr. Cas. 75; R. v. Hawthorne, 2 
Can. Cr. Cas. 468. But if the defect be one of form only, the amend 
ment may be made. R. v. Ayer, 17 O.L.R. 509. If the information or 
complaint was laid in time, the summons may follow within a reasonable 
time thereafter, although the limitation period has elapsed. R. v. Hud
gins, 14 O.L.R. 139, 12 Can. Cr. Cas. 223; R. v. Peck, ex parte Beal, 
9 E.L.R. 501; R. v. Le Blanc, 21 ('an. Cr. Cas. 221, 12 E.L.R. 66, 41 
N.B.R. 99.

A penalty on a plea of guilty was supported without amendment 
of the summary conviction in R. v* Graves, Nov. 30, 1918 (N.8.J, where 
the charge was absence as a deserter from a date long prior to 
the six months period, Mellish, J., favoring the view that the plea and 
punishment should on habeas corpus be assumed to felate only to the 
offence within the six months.
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Actions against Person* Administering the i'riwiwil Law.
Actions against persons administering the criminal law. Limita

tion of lime. Venue.

11-43. Every action ami prosecution against any person for 
anything purporting to lie done in pursuance of any Act of the 
Parliament of Canada relating to criminal law, shall, unless 
otherwise provided, be laid and tried in the district, county or 
other judicial division, where the act was committed, and not 
elsewhere, and shall not he commenced except within six months 
next after the act committed.

Origin]—Hee. 97ft, Code of 1892; R.R.C. 1886, eh. 185, sec. 1.
Legislative power]—The constitutionality of the legislation con 

tained in secs. 1143 1148 has been upheld. Mack Ring v. Smith, (1908)
1 Rask. L.R. 454, 461 ; Zimmer v. G.T.R., 19 A.R. 693 (Ont.); Levesque 
v. N.B. Railway, 29 N.R.R. 588.

Liability of police officers]—Police constables appointed by a muni
cipality under statutory authority for the purpose of administering the 
general law of the land are public officers with such powers and duties 
as the Rtato confers on them, rather than servants or agents of the 
municipality. McCleave v. City of Moncton, 32 R.C.R. 106; Pon Yin v. 
City of Edmonton, (1915) 8 W.W.R. 809 (Alta.). Ro, if the wrong 
complained of was not committed by the police constable in the exercise 
of a duty imposed upon him by its direction or authority, the muni
cipality is not liable under the doctrine of respondeat superior. Mc.Cleave 
v. City of Edmonton, 32 R.C.R. 106; Pon \Tin v. Edmonton, supra. 
Police constables are said to be servants of the Crown and acting in 
the interests of the public, and not merely as servants of the appointing 
authority or paymaster, when they are doing the things prescribed for 
them in the Criminal Code. Pon \Tin v. City of Edmonton, 8 W.W.R. 
809, 813 (Alta.). But in carrying on their work the police “must act 
strictly within the law, and will be held liable personally for any breach 
of it, and cannot fall back on their employers for indemnity in case 
of a judgment against them for damages.” Hyndman, J., in Pon Yin 
v. City of Edmonton, 8 W.W.R. 809 at 814.

Compare McKenzie v. Chilliwhnek 15 R.C.R. 256, 14 W.L.B. 621, in 
rppeal [1912] A.C. 888, 82 L.J.P.C. 22; Nettleton v. Prescott, 16 O.L.R. 
538; Matson v. Leask [19191 2 W.W.R. 59 (B.C.); Bowles v. Winnipeg 
[1919] 1 W.W.R. 198 (Man.).

Protection also under provincial law]—Code sec. 1148.
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Action egalnst person administering I lie criminal Ian.—Notice of 
action.

1144. Notice in writing of such action and of the cause 
thereof, shall be given to the defendant one mouth at least 
before the commencement of the action.

Ofiffim]—Hoc. 976, Code of 184*2; B.8.C. 18M, ch. 1*5. nee. 2.
Motive of action]—Similar legislation to that contained in sec. 1144 

will be found in the statute law of the various provinces. The pro
vincial law as to notice will, of course, apply where the alleged illegal 
act of the magistrate or other official purported to be done under a 
provincial statute. And where the similar provincial legislation as to 
notice of action is not in conflict with sec. 1144, it may be necessary 
to refer to both the federal and the provincial law to ascertain the 
full scope of the protection afforded to persons administering the 
criminal law as regards civil actions brought against them for mis
feasance. A provincial statute might possibly amplify this protection, 
although the province would have no legislative power to lessen it nor 
to abrogate any of the provisions of the Criminal Code as to matters 
dealt with by secs. 1143 to 1147 inclusive, and secs. 1149 to 1151. The 
class of action to which sec. 1144 applies is an action or prosecution for 
anything “purporting to be done in pursuance of an Act of the Parlia
ment of Canada.” Sec. 1143. By sec. 1148 express provision is made 
that these provisions of the Criminal Code shall not prevent the operation 
of provincial laws for the protection of justices or other officers from 
vexatious actions for things purjiorting to be done in the performance 
of their duty.

If the magistrate or officer does something quite outside of and 
lieyond his jurisdiction, he will not be entitled to notice of action. 
Spurrell v. Lauder (1914) 6 W.W.R. 1051 ; Agnew v. Jobson (1877) 13 
Cox 625, 42 J.P. 424; Kelly v. Barton, 26 Ont. R. 608, and in appeal 
22 A.R. (Ont.) 522; Cook v. Leonard, 6 B.C.R. 351 ; Mack Sing v. Smith, 
1 Sask. L.R. 454 ; Linden v. Brown, 17 A.R. 173 (Ont.) ; McGuiness 
v. Dafoe, 3 Can. Cr. Cas. 139, 147, 23 A.R. 704 (Ont.) ; White v. Hamm, 
36 N.B.R. 237; Friel v. Ferguson, 15 U.C.C.P. 584; Mclver v. MeOilllv 
ray, 24 C.L.T. 142, 237, distinguishing Mott v. Milne, 31 N.R.R. 372.

If the act complained of is based upon a summary conviction the 
notice may be given before the conviction has been quashed; Hayloek 
v. Sparke, 1 E. & B. 471, 22 L.J.M.C. 67; although the conviction, if 
valid on its face, might be an answer until set aside. Gates v. Devonish, 
6 U.C.Q.B. 260; Eastman v. Reid, 6 U.C.Q.B. 611. The purpose of the 
notice is to give the defendant an opportunity to tender amends. The 
action itself must be commenced within six months after the "act com 
mitted ” (sec. 1143) ; and the clear one month's notice must intervene 
before the action is commenced (sec. 1144). “At least ” ohe month
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means a clear month. Canadian Canning Co. v. Fagan, 12 B.C.R. 22; 
McQueen v. .laekson 1190,T] 2 K.ll. 102, 72 LJ.K.B. 006; Be Bailwuv 
Bleepers Co., 29 Ch.D. 204.

Action against verson administering the criminal law.—EvMeace 
under the general Issue.

1145. In any such action the defendant may plead the 
general issue, and give the provisions of this title and the special 
matter in evidence at any trial had thereupon.

Origin)—Sec. 977, Code of 1892; B.S.C. 1886, ch. 1*5, sec. 8; 1112 
Viet., Imp., ch. 44, see. 10.

Tender or payment into court in surit act ion.

1141$ No plaintiff -hall recover in any such action if tender 
of sufficient amends is made before such action brought, or if a 
sufficient sum of money is paid into court by or on liehalf of 
the defendant alter such action brought.

Origin)—Sec. 978, Code of 1992; R.8.C. 1886, ch. 185, sec. 4; 1112 
Viet. (Imp.), ch. 44, sec. 11.

Judgment If aetlon not brought In lime, etc.-Costs. No costs 
unless action approved by judge.

1147. If such action is commenced after the time limited 
as aforesaid for bringing the same, or is brought or the venue 
laid in any other place than as aforesaid, a verdict shall be found 
or judgment shall lie given for the defendant; and thereupon, 
or if the plaintiff lieeomes non-suit or discontinues any such 
action after issue joined, or if upon demurrer or otherwise 
judgment is given against the plaintiff, the defendant shall, in 
the discretion of the court, recover his full costs as between 
solicitor and client, and shall have the like remedy for the same 
as any defendant has by law in other cases.

2. Although a verdict or judgment is given for the plaintiff 
in any such action, such plaintiff shall not have costs against 
the defendant, unless the judge before whom the trial is had 
certifies his approval of the action.

Origin]—Sec. 979, Code of 1892; R.8.C. 1886, ch. 185, see. 5.
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Other protecting Iris remain.
1148. Nothing herein shitll prevent the effect of any Act in 

force in any province of Canada, for the protection of justices 
or other officers from vexatious actions for things purporting to 
lie done in the jierformanoe of their duty.

Origin]—Sec. 980, Code of 1892; R.8.C. 1888, eh. 183, see. 6.
Provincial law as to vexatious actions against justices and public 

officers]—Bee note to see. 1144.

Preserving the peace near publie works.— Actions under I'art III. 
- Limitation. Venae.—Evidence under general Issue.. Costs

1149. Every action brought against any commissioner under 
Part III of this Act or any justice, constable, peace officer or 
other person, for anything done in pursuance of the said Part, 
shall be commenced within six months next after the alleged 
cause of action arises; and the venue shall be laid or the action 
instituted in the district or county or place where the cause of 
action arose; and the defendant may plead the general issue and 
give this Act and the special matter in evidence.

2. If such action is brought after the time limited, or the 
venue is laid or the action brought in any other district, county 
or place than in this section prescribed, the judgment or verdict 
shall be given for tbe defendant; and in such ease, or if the 
judgment or verdict is given for the defendant on the merits, 
or if the plaintiff lieeomes non-suited or discontinues after 
uppearance is entered, or has judgment rendered against him on 
demurrer, the defendant shall be entitled to recover double costs.

Origin]—R.8.C. 1886, ch. 151, sec. 24.
Preservation of the peace near publie works]—See secs. 142-154.

Justice making false return.—Extorting Illegal fees.—Actions for 
penalties under see. Ilill.—Limitation.—Venue.—Costs.

1150. All actions for penalties arising under the provisions 
of sec. 1134 shall he commenced within six months next after 
the cause of action accrues, and the same shall be tried in the 
district, county or place wherein such penalties have been in
curred ; and if a verdict or judgment passes for the defendant, 
or the plaintiff becomes non-suit, or discontinues the action
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after issue joined, or if, upon demurrer or otherwise, judgment 
is given against the plaintiff, the defendant shall, in the disore- 
tion of the court, recover his costs of suit, as between solicitor 
and client, and shall have the like remedy for the same as any 
defendant has by law in other cases.

Origin]—Sec. 904, Code of 1892; B.S.C. 1886, ch. 178, sec. 102. 
Justice's neglect to malt referas]—See Code sec. 1134.
Justice taking unlawful fees]—Bee Code sec. 1134.
False return under sec. 1133]—See C *de sec. 1134.

Case staled liy justice In summary conviction matter. Justice not 
liable for enforcement of convlr.lon as aftirmed or amended.

1151. No action or proceeding shall be commenced or had 
against a justice for enforcing a conviction, order or determina
tion affirmed, amended or made by the court under see. 765.

Origin]— Sec. 900, Code of 1892; 53 Viet, Can., ch. 37, sec. 28. 
Stated case on points of law on inmmary conviction]—See secs. 

761-769.

91
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PART XXV

FORMS.

Statutory forms validated.—Variation.

1152. The several forms in this Part, varied to suit the 
ease, or forms to the like effect, shall be deemed good, valid and 
sufficient in the cases thereby respectively provided for; and 
may, when made for one class of officials, lie varied so as to apply 
to any other class having the same jurisdiction.

Origin]—Secs. 541, 982, Code of 1892; R.S.C. 1886, ch. 174, sec. 7; 
32-33 Viet., Can., ch. 30.

Effect of statutory forms and of variances therefrom]—This section 
has been held to authorize the variance of Code forms 53 and 54 in 
such particulars as may be necessary where warrants to the like effect 
are issued to enforce a judgment on appeal from justices instead of tho 
summary conviction itself from which the appeal was taken. Collette 
v. The King, 16 Can. Cr. Cas. 281; ex parte Hilchie, 11 Can. Cr. Cas. 
85. The forms given are not imperative; R. v. May (1905) 9 Can. Cr. 
Cas. 529, 5 O.W.R. 67; R. v. Hamilton, 12 Man. L.R. 354, 2 Can. Cr. 
Cas. 390 ; and it seems that a statutory notice will be valid as being “ to 
the like effect, ” where it states on its face by whom it is given, although 
signature, as indicated in the statutory form, was omitted. R. v. Bryson, 
10 On. Cr. On IN.

In addition to the special enactment here contained as to the Code 
forms, there is the general provision of the Interpretation Act, R.S.C. 
1906, ch. 1, sec. 31, applicable to all Dominion statutes, that “whenever 
forms are prescribed, slight deviations therefrom, not affecting the sub
stance or calculated to mislead, shall not invalidate them."

Illustrations appended to sections of a statute should be accepted 
if that can be done as being of relevance and value in construing 
the text; they should only be rejected as repugnant to the section as 
the last resort of construction. Mahomed v. Yeoh [1916] 2 A.C. 575 
As to particular offences, sec also the notes to the Code section dealing 
with the offence.
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Form 1.
(Section 629.)

Information to obtain a Search H'arrant.

:}Canada,
Province of 
County of

The information of A. B., of in the said
county (yeoman), taken this day of in the
year before me, J. 8., Esquire, a justice of the peace,
in and for the district (or county, etc.), of , who
says that (describe things to be searched for and offence in respect of 
which search is made), and that he has just and reasonable cause to 
suspect, and suspects, that the said goods and chattels, or some part 
of them, are concealed in the (dwelling-house, etc.), of C. D., of 
in the said district (or county, etc.), (here odd the causes of suspicion, 
whatever they may be) : Wherefore (he) prays that a search warrant 
may be granted to him to search the (dwelling-house, etc.,) of the said 
C. D., as aforesaid, for the said goods and chattels so stolen, taken and 
carried away as aforesaid (or as the case may be).

Sworn (or affirmed) l>efore me the day and year first abevi men
tioned, at in the said county of

J. 8.,
J. P., (name of district or county, etc.)

63-64 V, c. 46, form J.

(Section 630.)

Canada, 
Province of 
County of

Form 2.

Warrant to Search.

:}

To all or any of the constable* and other peace officers in the said 
county of

Whereas it appears on the oath of A. B., of , that there
is reason to suspect that (describe fhin.es to be searched for and 
offence in respect of which search is made) are concealed in
at

This is, therefore, to authorize and require you to enter between 
the hours of fas the justice shall direct) into the said premises, and to
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search for the said things, and to bring the same before me or some 
other justice.
Dated at , in the said county of
this day of , in the year

J. 8.,
J. P., (name of county.)

To of
55-56 V, c. 29, scU. 1, form I.

Form 2A.
(Section 629a.)

Canada, )
Province of , \
County of . j

Whereas proof upon oath has this day been made ltefore me, a 
justice of the peace in and for the said county of that
the name of J. S. to the within warrant subscribed is of the hand
writing of the justice of the peace within mentioned, 1 do therefore 
hereby authorise W. T., who brings me this warrant, and all other 
persons to whom this warrant was originally directed or by whom it 
may be lawfully executed, and also all peace officers of the said county 
of , to execute the same within the said county
of .

J. L.,
J. P., (name of county.)

(Section 654.)
Form 3.

Information and Complaint for ov Indictable Offence.

Canada,
Province of , J.
County of . J

The information and complaint of C. D., of , (yeoman),
taken this day of , in the year ,
before the undersigned (one) of His Majesty's justices of the peace 
in and for the said county of , who saith that
(etc., stating the offence).

Sworn before (me), the day and year first above mentioned, 
at

J. S.,
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form C.
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Form 4.

(Beetion 656.)

Warrant to Apprehend a Person Charged with an Indictable Offence 
Committed on the High Seas or Abroad.

For offences committed on the high seas the warrant may be the 
same as in ordinary cases, but describing the offence to have been com
mitted * on the high seas, out of the body of any district or county of 
Canada and within the jurisdiction of the Admiralty of England.’

For offences committed abroad for which the parties may be indicted 
in Canada, the warrant also may be the same as in ordinary cases, bat 
describing the offence to have been committed ' on land out of Canada, 
to wit: at in the Kingdom of , or,
at , in the Island of , in the West Indies, or,
at , in the East Indies,’ or as the case may be.
55 56 V, c. 29, svh. 1, form D.

Form 5.

(Section 658.)

Summons to a Person charged with an Indictable Offence.

Canada, 1
Province of , \
County of . J

To A. B., of , (labourer) :
Whereas you have this day been charged before the undersigned, 

, a justice of the peace in and for the said 
county of , for that you on , at ,
(stating shortly the offence) : These are therefore to command you, 
in His Majesty’s name, to be and appear before (me) on ,
at o'clock in the (fore) noon, at , or before such
other justice or justices of the peace for the same county of , as
shall then Ik* there, to answer to the said charge, and to be further 
dealt with according to law. Herein fail not.

Given under (my) hand and seal, this day of , in
the year , at , in the county aforesaid.

55 56 V, c. 29, sch. 1, form E.
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Form 6.
(Section 659.)

Warrant in the first instance to apprehend a Person charged with an 
Indictable Offence.

Canada, 1
Province of , \
County of .J

To all or any of the constables and other peace officers in the said 
county of

Whereas A. B., of , (labourer), has this day been charged
upon oath before the undersigned , a justice of the peace
in and for the said county of , for that he, on ,
at , did (etc., stating shortly the offence) : These are,
therefore, to command you, in His Majesty's name, forthwith to appre
hend the said A. B., and to bring him liefore (me) or some other justice 
of the peace in and for the said county of , to answer
unto the said charge, and to be further dealt with according to law.

Given under (my) hand and seal, this day of , in
the year , at , in the county aforesaid.

J. S., [seal.]
J. P., (name of county.)

55-50 V, c. 29, sch. 1, form F.

Form 7.
(Section 660.)

Warrant when the Summons is disobeyed.

Canada, 1
Province of , V
County of . J
To all or any of the constables and other peace officers in the said 

county of

Whereas on the day of , (instant or last past)
A. B., of , was charged before (me or us,) the under
signed (or name the justice or justices, or as the case may be), (a) 
justice of the peace in and for the said county of , for that
(etc., as in the summons) ; and whereas I (or lie the said justice of the 
peace, or we or they the said justices of the peace) did then issue (my, 
our, his or their) summons to the said A. B., commanding him, in His
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Majesty's name, to be and appear lrefore (me) on at o’clock
in the (fore) noon, at , or before such other justice or
justices of the peace as should then be there, to answer to the said 
charge and to be further dealt with according to law ; and whereas 
the said A. B. has neglected to be or appear at the time and place 
appointed in and by the said summons, although it has now been 
proved to (me) upon oath that the said summons was duly served upon 
the said A. B. : These are therefore to command you in His Majesty's 
name, forthwith to apprehend the said A. B., and to bring him before 
(me) or some other justice of the peace in and for the said county 
of , to answer the said charge, and to l>e further dealt
with according to law.

Given under (my) hand and seal, this day of , in
the year , at , in the county aforesaid.

J. 8., [*KAL.]

J. P., (name of county.)
55 56 V, c. 29, sch. 1, form G.

Form 8.
(Section 662.)

Endorsement in Backing a Warrant.

Canada,
Province of 
County of

Whereas proof upon oath has this day been made lief ore me ,
a justice of the peace in and for the said county of , that
the name of J. S. to the within warrant subscril>ed, is of the hand
writing of the justice of the peace within mentioned : I do therefore 
hereby authorize W. T., who brings to me this warrant, and all other 
persons to whom this warrant was originally directed, or by whom it 
may be lawfully executed, and also all peace officers of the said county 
of , to execute the same within the said last mentioned
county.

Given under (my) hand and seal, this day of , in
the year , at , in the county aforesaid.

J. L.,
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form H.
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Form 9.
(Section 665.)

Warrant to convey before « Justice of another County.

Canada,
Province of , \
County of .j

To all or any of the constables and other peace officers in the said 
county of

Whereas information upon oath was this day made before the under
signed that A. B., of , on the day of ,
in the year , at , in the county of
(state the charge).

And whereas I have taken the deposition of X. Y. as to the said 
offence.

And whereas the charge is of an offence committed in the county 
of

This is to command you to convey the said (name of accused), of 
, before some justice of the last mentioned county, 

near the above place, and to deliver to him this warrant and the said 
deposition.

Dated at , in the said county of ,
this day of , in the year

J. 8.,
J. P., (name of county.)

To of

55 56 V, c. 29, sch. 1, form A.

Form 10.
(Section 666.)

Leceipt to he given to the Constable by the Justice for the County 
in which the Offence was committed.

Canada, 1
Province of , >
County of . j

I, J. L., a justice of the pence in and for the county of ,
hereby certify that W. T., peace officer of the county of 
has, on this day of , in the year ,
by virtue of and in obedience to a warrant of J. S., Esquire, a justice 
of the peace in and for the county of , produced before

92
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me one A. B., charged before the said J S. with having (etc., stating 
shortly the offence) and delivered him into the custody of ,
by my direction to answer to the said charge, and further to be dealt 
with according to law, and has also delivered unto me the said warrant, 
together with the information (if any) in that behalf, and the deposition 
(») of C. I). (and of ), in the said warrant mentioned, and
that he has also proved to me, upon oath, the handwriting of the said 
J. S., subscril>ed to the same.

Dated the day and year first aliove mentioned, at ,
in the said county of

J. L.,
J. P., (name of county.)

55-56 V, c. 29, sch. 1, form B.

(Section 671.)

Canada,
Province of 
County of

To E. F., of

Whereas information has lieen laid before the undersigned
, a justice of the peace in and for the said county 

of , that A. B. (etc., as in the summons or warrant against
the accused), and it has lieen made to apfiear to me that you are likely 
to give material evidence for (the prosecution or for the accused): 
These are therefore to require you to lie and to appear lieforc me, 
on next, at o’clock in the (fore) noon,
at , or before such other justice or justices of the peace
of the said county of , as shall then lie there, to testify
what you know concerning the said charge so made against the said 
A. B. as aforesaid. Herein fail not.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 6., [seal.]
J. P.t (name of county.)

55 56 V, e. 29 sch. 1, form K ; 58 59 V, c. 40, e. 1.

Form 11.

Summons to a Wit ness.

:}

, (labourer) :
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(Section 673.)
Form 12.

Warrant when a Witness has not obeyed the Summons.

Canada,
Province of , i
County of . j

To all or any of the constables and other peace officers in the said 
county of

Whereas information having lieen laid liefore , a
justice of the peace, in and for the said county of ,
that A. B. (etc., as in the summons) ; and it having been made to appear 
to (me) upon oath that E. F. of (labourer), was
likely to give material evidence for (the prosecution), (/) duly issued 
(my) summons to the said E. F., requiring him to l>c and appear before 
(me) on , at , or before such other justice
or justices of the peace for the said county, as should then be there, 
to testify what he knows respecting the said charge so made against the 
said A. R., as aforesaid; and whereas proof has this day been made upon 
oath before (me) of such summons having been duly served upon the 
said E. F. ; and whereas the said E. F. has neglected to appear at the 
time and place appointed by the said summons, and no just excuse has 
been offered for such neglect : These are therefore to command you to 
bring and have the said E.F. before (me) on at
o’clock in the (fore) noon, at , or before such other justice
or justices for the said county, as shall then be there to testify what he 
knows concerning the said charges so made against the said A. B. as 
aforesaid.

Given under (my) hand and seal, this day of , in
the year , at , in the county aforesaid.

55-56 V, c. 29, sch. 1, form L.

J. 8., [seal.]
«7. P., (name of county.)

Form 13.
(Sections 674 and 842.)

Conviction for Contempt.

Canada, 1
Province of , \
County of . J

Be it remembered that on the 
year , in the county of

1461
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before me, for that he the said E. F. did not attend before me to give 
evidence on the trial of a certain charge against one A. B. of theft 
(or as the case may be), although duly subpoenaed (or bound by recog
nizance to appear and give evidence in that behalf, as the case may be) 
but made default therein, and has not shown before me any sufficient 
excuse for such default, and I adjudge the said E. F., for his said 
offence, to be imprisoned in the common gaol of the county of >
at , for the space of ,
there to be kept with (or without) hard labour (as may be authorized 
and determined, and in case a fine is also intended to be imposed, then 
proceed) and I also adjudge that the said E. F. do forthwith pay to 
and for the use of His Majesty a fine of dollars, and in
default of payment, that the said fine, with the cost of collection, be 
levied by distress and sale of the goods and chattels of the said E. F. 
(or %n case a fine alone is imposed, then the clause of imprisonment is 
to be omitted).

Given under my hand at , in the said county
of , the day and year first above mentioned.

55 56 V, c. 2», srh. 1. form PP.

O. K.,
Judge.

(Section 675.)
Form 14.

Warrant for witness in the First Instance.

Canada, 
Province of 
County of

To all or any of the constables and other peace officers in the said 
county of

Whereas information has been laid before the undersigned ,
a justice of the peace, in and for the said county of , that
(eta., as in the summons) ; and it having been made to appear to (me) 
upon oath, that E. F. of , (labourer), is likely to give
material evidence for the prosecution, and that it is probable that the 
said E. F. will not attend to give evidence unless compelled to do so: 
These are therefore to command you to bring and have the said E. F. 
before (me) on , at o’clock in the (fore) noon,
at , or before such other justice or justices of the peace
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for the same county, as shall then be there, to testify what he knows 
concerning the said charge so made against the said A. B. as aforesaid.

day of
in the county aforesaid.

Given under my hand and seal, this
in the year , at

J. 8., [seal.]
J. J\, (name of county.)

55-5(1 V, c. 29, sell. 1, form M.

Form 15.
(Section 677.)

Warrant when a witness has not obeyed the subpoena.

Province of 
County of

To all or any of the constables and other peace officers in the said 
county of

Whereas information having been laid before , a justice
of the peace, in and for the said county, .that A. B. (etc., us in the 
summons) ; and there being reason to believe that E. F., of ,

, (labourer), was likely to give materialin the province of
evidence for (the prosecution), a writ of subpoena was issued by order

, judge of (name of court), to the said E. F., requiringof
him to be and appear before (me) on at or
before such other justice or justices of the peace for the same county, 
as should then be there, to testify what he knows respecting the said 
charge so made against the said A. B., as aforesaid ; and whereas proof 
lias this day been made upon oath before (me) of such writ of subpœna 
having been duly served upon the said E. F.; and whereas the said E. F. 
has neglected to appear at the time and place appointed by the said 
writ of subpœna, and no just excuse has been offered for such neglect: 
These arc therefore to command you to bring and have the said E. F. 
lief ore (me) on , at o'clock in the (fore) noon,
at , or before such other justice or justices for the said
county as shall then be there, to testify what he knows concerning the 
said charge so made against the said A. B. as aforesaid.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [SEAL.]
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form N.
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Form 16.

(Section 678.)

Warrant of Commitment of a Witness for Refusing to be Sworn or to 
Give Evidence.

Canada,
Province of 
County of

To all or any of the constables and other peace officers in the county 
of , and to the keeper of the common gaol at ,
in the said county of ,

Whereas A. B. was lately charged before , a justice of
the peace in and for the said county of , for that (etc., as
in the summons) ; and it having been made to appear to (me) upon 
oath that E. F. of was likely to give material evidence
for the prosecution, (/) duly issued (my) summons to the said E. F., 
requiring him to be and appear before me on , at ,
or before such other justice or justices of the peace for the said county 
as should then be there, to testify what he knows concerning the said 
charge so made against the said A. B. as aforesaid ; and the said E. F. 
now appearing before (me) (or being brought before (me) by virtue 
of a warrant in that l>ehalf ), to testify as aforesaid, and being required 
to make oath or affirmation as a witness in that behalf, now refuses so 
to do (or being duly sworn as a witness now refuses to answer certain 
questions concerning the premises which are now here put to him, and 
more particularly the following ) without offering
any just excuse for such refusal : These are therefore to command you, 
the said constables or peace officers, or any one of you, to take the 
said E. F. and him safely to convey to the common gaol at ,
in the county aforesaid, and there to deliver him to the keeper thereof, 
together with this precept : And I do hereby command you, the said 
keeper of the said common gaol to receive the said E. F. into your 
custody in the said common gaol, and him there safely keep for the 
space of days, for the said contempt, unless in the meantime
he consents to be examined, and to answer concerning the premises; 
and for your so doing, this shall be your sufficient warrant.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [SEAL.]
J. P., (name of cmnty.)

65 56 V, c. 29, sch. 1, form O.
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(Section 679)
Form 17.

Warrant Remanding a Prisoner.

J. S., [seal.]
J. P., (name of county.)

Examination

Canada, 
Province of 
County of

day of
(labourer), L. M. 

(butcher),

Be it remembered that on the 
in the year, , A. B., of
of . (grocer), and N. O., of

1465

Province of 
County of

To all or any of the constable* and other peace officers in the said 
county of , and to the keeper of the common gaol
at , in the said county.

Whereas A. B. was this day charged before the undersigned ,
a justice of the peace in and for the said county of , for
that (etc., as in the warrant to apprehend), and it appears to (me) to 
be necessary to remand the said A. B.: These are therefore to command 
you, the said constables and peace officers, or any of you, in His 
Majesty's name, forthwith to convey the said A. B. to the common gaol 
at , in the said county, and theie to deliver him to the
keeper thereof, together with this precept : And 1 hereby command you 
the said kee|>er to receive the said A. B. into your custody in the said 
common gaol, and there safely keep him until the day
of (instant), when 1 hereby command you to have
him at , at o'clock in the (fore) noon of
the same day before (me) or liefore such other justice or justices of 
the peace for the said county as shall then lie there, to answer further 
to the said charge, and to be further dealt with according to law, unless 
you shall be otherwise ordered in the meantime.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

55 56 V, c. 29, sch. 1, form P.

Form 18.
(Section 681.)

Recognizance of Bail instead of Remand on an Adjournment of
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personally came before me, , a justice of the peace for the
said county, and severally acknowledged themselves to owe to our 
Sovereign Lord the King, his heirs and successors, the several sums 
following, that is to say : The said A. B. the sum of , and
the said L. M., and N. O., the sum of , each, of good and
lawful current money of Canada, to be made and levied of their several 
goods and chattels, lands and tenements respectively, to the use of our 
said Lord the King, his heirs and successors, if he, the said A. B. fails 
in the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above mentioned, 
at before me.

J. 8.,
J. P., (name of county.)

Condition.

The condition of the within (or above written recognizance is such 
that whereas the within bounden A. B. was this day (or on 
last past) charged before me for that (etc., as in the warrant) ; and 
whereas the examination of the witnesses for the prosecution in this 
behalf is adjourned until the day of (instant):
If therefore, the said A. B. appears before me on the said 
day of (instant), at o’clock in the (fore)
noon, or before such other justice or justices of the peace for the said 
county as shall then be there, to answer (further) to the said charge, 
and to be further dealt with according to law, the said recognizance 
to be void, otherwise to stand in full force and virtue.

. '-56 V, c. 29, sch. 1, form Q.

Form 19.
(Section 682.)

Deposition of a Witness.

Canada, "}
Province of , l
County of . J

The deposition of X. Y., of , taken before the under
signed, a justice of the peace for the said county of ,
this day of , in the year , at (or
after notice to C. D. who stands committed for ) in the
presence and hearing of C. D., who stands charged that (state the 
charge). The said deponent saith on his (oath or affirmation) as follows: 
(Insert deposition as nearly as possible in words of witness.)
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(// depositions of several witnesses are taken at the same time, they 
may be taken and signed as follows) :

, Z. of, Y. ofThe depositions of X. of
etc., taken in the presence and hearing of C. D., who stands charged that 

The deponent X. (on his oath or affirmation) says as follows:
The deponent Y. (on his oath or affirmation) says as follows:
The deponent Z. (on his oath, etc., etc.)

(The signature of the justice may be appended as follows):
The depositions of X., Y., Z., etc., written on the several sheets of 

paper, to the last of which my signature is annexed, were taken in the 
presence and hearing of C. D., and signed by the said X., Y., Z., etc., 
respectively in his presence. In witness whereof I have in the presence 
of the said C. D. signed my name.

J. 8.,
J. P., (name of county.)55-56 V, c. 29, sch. 1, form 8.

(Section 684.) 

Province of 
County of

A. B. stands charged before the undersigned 
justice of the peace in and for the county aforesaid, this

» a

, for that the said A. B., 
(etc., as in the captions of the

, in the year

depositions) ; and the said charge being read to the said A. B., and the 
witnesses for the prosecution, C. D. and E. F., being severally examined 
in his presence, the said A. B. is now addressed by me as follows:

‘ Having heard the evidence, do you wish to say anything in answer 
to the charge f You are not obliged to say anything unless you desire 
to do so ; but whatever you say will be taken down in writing, and may 
be given in evidence against you at your trial. You must clearly under
stand that you hav;e nothing to hope from any promise of favour, and 
nothing to fear from any threat which may have been held out to 
induce you to make any admission or confession of guilt, but whatever 
you now say may be given in evidence against you upon your trial, 
nothwithstanding such promise or threat.’ Whereupon the said A. B. 
says as follows : (Here state whatever the prisoner says and vn his very 
words, as nearly as possible. Get him to sign it if he will).

A. B.
Taken before me, at 

mentioned.
, the day and year first above

J. 8., [seal.]
J. P., (name of county.)55-56 V, c. 29, sch. 1, form T.
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Form 21.
(Section 688.)

Form of Recognizance where the prosecutor requires the Justice to bind 
him over to prosecute after the charge is dismissed.

Province of 
County of

Whereat* C. I). wan discharged lief ore me upon the information of 
E. F. that C. D. (state the charge), and upon the hearing of the said 
charge 1 discharged the said (’. 1)., and the said E. F. desires to prefer 
an indictment against the said C. D. respecting the said charge, and 
has required me to bind him over to prefer such an indictment at (here 
describe the next practicable sitting of the court by which the person 
discharged would be tried if committed).

The undersigned K. F. hereby binds himself to perform the following 
obligation, that is to say, that he will prefer and prosecute an indictment 
respecting the said charge against the said C. 1). at (as above). And 
the said E. F. acknowledges himself bound to forfeit to the Crown 
the sum of $ in case lie fails to perform the said obligation.

E. F.
Taken liefore me.

J. F., (name of county.)
f.5-86 V, c. 29, sch. 1, form U.

(Section 690.) 
of Commitment. 

Province of 
County of

To all or any of the constables and other peace officers of 
and to the keeper of the (common gaol) at
the said county of

Whereas A. B. was this day charged liefore me, J. S., one of His 
Majesty's justices of the jieace in and for the said county of ,
on the oath of C. D. of , (farmer), and others for that
(etc., stating shortly the offence): These are therefore to command 
you the said constable to take the said A. B., and him safely to convey 
to the (common gaol) at aforesaid, and there to deliver
him to the keeper thereof, together with this precept : And I do hereby
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command you the said keeper of the said (common gaol) to receive the 
said A. 13. into your custody in the said (common gaol), and there 
safely keep him until he shall lie thence delivered by due course of law.

Given under my hand and seal, this 
in the year , at

day of
, in the county aforesaid.

55-56 V, c. 29, sch. 1, form V.

J. 8., (seal.]
J. P., ( an mi e of county.)

(Section 692.)

Canada, 
Province of 
County of

FORM 25.

Recognizance to Prosecute.

:}

Be it remembered that on the day of , in
the year , C. D. of , in
the of , in the
said county of ,( farmer), personally came before
me , a justice of the peace in and for the said county
of , and acknowledged himself to owe to our Sovereign
Lord the King, his heirs and successors, the sum of , of
good ami lawful current money of Canada, to be made and levied of 
his goods and chattels, lands and tenements, to the use of our said 
Sovereign Lord the King, his heirs and successors, if the said C. D. 
fails in the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above mentioned 
at , before me.

J. 8.,
J. P., (name of county.)

Condition to Prosecute.

The condition of the within (or aliove) written recognizance is such 
that whereas one A. B. was this day charged before me, J. 8., a justice 
of the peace within mentioned, for that (etc., as in the caption of the 
depositions) ; if therefore, he the said C; D. appears at the court by 
which the said A. B. is or shall be tried * and there duly prosecutes 
such charge then the said recognizance to be void, otherwise to stand 
in full force and virtue.
55 56 V, c. 29, sch. 1, form W.
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(Section 692.)
Form 24.

Recognisance to Proseoute and Give Evidence.

(Same as the last form, to the asterisk, # and then thus) :—And there 
duly prosecutes such charge against the said A. B. for the offence afore
said, and gives evidence thereon, as well to the jurors who shall then 
inquire into the said offence, as also to them who shall pass upon the 
trial of the said A. B., then the said recognizance to be void, or else 
to stand in full force and virtue.
55 56 V., c. 29, sch. I, form X.

Form 25.
(Section 692.)

Recognisance to Give Evidence.

(Same as form 23 to the asterisk,* and then thus) :—And there gives 
such evidence as he knows upon the charge to be then and there pre
ferred against the said A. B. for the offence aforesaid, then the said 
recognizance to lie void, otherwise to remain in full force and virtue. 
55-56 V, c. 29, sch. 1, form Y.

Form 26.
(Section 694.)

Commitment of a Witness for Refusing to Enter into the Recognisance.

Canada, ^
Province of , l
County of . j
To all or any of the peace officers in the said county of ,

and to the keeper of the common gaol of the said county
of , at , in the said county of .

Whereas A. B. was lately charged before the undersigned (name of
the justice of the peace), a justice of the peace in and for the said
county of , for that (etc., as in the summons to the wit
ness), and it having been made to appear to (me) upon oath that 
E. F., of , was likely to give material evidence for the
prosecution, (I) duly issued (my) summons to the said E. F., requiring 
him to be and appear before (me) on , at or before
such other justice or justices of the peace as should then be there, to
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testify what he knows concerning the said charge so made against the 
said A. B. as aforesaid ; and the said E. F. now appearing before (me) 
(or being brought l>efore (me) by virtue of a warrant in that behalf 
to testify as aforesaid), has been now examined before (me) touching 
the premises, but being by (me) required to enter into a recognizance 
conditioned to give evidence against the «aid A. B., now refuses so to 
do: These are therefore to command you the said peace officers, or 
any one of you, to take the said E. F. and him safely convey to the 
common gaol at , in the county aforesaid, and there deliver him
to the said keeper thereof, together with this precept : And I do hereby 
command you, the said keeper of the said common gaol, to receive the 
said E. F. into your custody in the said common gaol, there to imprison 
and safely keep him until after the trial of the said A. B. for the 
offence aforesaid, unless in the meantime the said E. F. duly enters into 
such recognizance as aforesaid, in the sum of before some one
justice of the peace for the said county, conditioned in the usual form 
to appear at the court by which the said A. B. is or shall be tried, 
and there to give evidence upon the charge which shall then and there 
be preferred against the said A. B. for the offence aforesaid.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [BEAL.]
J. P., (name of county.)

55-56 V, c. 29, sch. 1, form Z.

Form 27.
(Section 694.)

Order Discharging Witness, when Accused Discharged.

Canada,
Province of 
County of

, in the countyTo the keeper of the common gaol at
, aforesaid.of

day ofWhereas by (my) order dated the
(instant) reciting that A. B. was lately before then charged before 
(me) for a certain offence therein mentioned, and that E. F. having 
appeared before (me) and being examined as a witness for the prosecu
tion on that behalf, refused to enter into recognizance to give eivdence 
against the said A. B., and I therefore thereby committed the said 
E. F. to your custody, and required you safely to keep him until after 
the trial of the said A. B. for the offence aforesaid, unless in the mean
time he should enter into such recognizance as aforesaid ; and whereas
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for want of sufficient evidence against the said A. B., the said A. B. 
has not been committed or holden to bail for the said offence, but on 
the contrary thereof has tieen since discharged, and it is therefore not 
necessary that the said E. F. should lie detained longer in your custody: 
These are therefore to order and direct you the said keeper to dis
charge the said E. F. out of your custody, as to the said commitment, 
and suffer him to go at large.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [SEAL.]
J. P., (name of county.)

5556 V, r. 29, ech. 1, form A A.

Form 28.
(Section 606.)

Bccognisance of Bail.

Canada, Ï
Province of , l
County of . J

Be it remembered that on the day of , in the
year , A. B. of , (labourer), L. M., of

, (grocer), and N. O., of , butcher), personally
came l>efore (us) the undersigned, (two) justices of the peace for 
the county of , and severally acknowledged themselves
to owe to our Sovereign Lord the King, his heirs and successors, the 
several sums following, that is to say : the said A. B., the sum of 

, and the said L. M. and N. O. the sum of , each,
of good and lawful current money of Canada, to be made and levied 
of their several goods and chattels, lands and tenements respectively, 
to the use of our said Sovereign Lord the King, his heirs and suc
cessors, if he, the said A. B., fails in the condition endorsed (or here
under written).

Taken and acknowledged the day and year first above mentioned, 
at , before us.

J. B.,
J. N.,

J. P.f (name of county.)

The condition of tho within (or above) written recognizance is such 
that whereas the said A. B. was this day charged before (us), the
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justices within mentioned for that (etc., as in the warrant) ; if, there
fore, the said A. B. appears at the next superior court of criminal 
jurisdiction (or court of general or quarter sessions of the peace) to 
lie holden in and for the county of , and there surrenders
himself into the custody of the keeper of the common gaol (or lock-up 
house) there, and pleads to such indictment as may lie found against 
him by the grand jury, for and in respect to the charge aforesaid, 
and takes his trial upon the same, and does not depart the said court 
without, leave, then the said recognizance to lie void, otherwise to stand 
in full force and virtue.
<13-64 V, c. 46, form BB.

Form 29.

(Section 698.)

Warrant of Deliverance on Bail being given for a Prisoner already 
committed.

Canada,
Province of 
County of

To the keeper of the common gaol of the county of ,
at , in the said county.

Whereas A. B., late of , (labourer), has before (vs)
(two) justices of the peace in and for the said county of ,
entered into his own recognizance, and found sufficient sureties for his 
appearance at the next superior court of criminal jurisdiction (or court 
of general or quarter sessions of the peace), to lie holden in and for 
the county of , to answer our Sovereign Lord the King,
for that (etc., as in the commitment), for which he was taken and com
mitted to your said common gaol : These are therefore to command 
you, in His Majesty's name, that if the said A. R. remains in your 
custody in the said common gaol for the said cause, and for no other, 
you shall forthwith suffer him to go at large.

Given under (our) hands and seals this day of ,
in the year , at , in the county aforesaid.

J. 8., [seal.]
J. N., [seal.]

J. P., (name of county.)
63-64 V, c. 46, form CC.
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Foam 30.

(Section 704.)

Gaoler's Receipt to the Constable for the Prisoner.

I hereby certify that I have received from W, T., constable, of the 
county of , the body of A. B., together with a warrant
under the hand and seal of J. 8., Esquire, justice of the peace for the 
said county of , and that the said A. B. was sober,
(or as the case may be), at the time he was delivered into my custody.

P. K.,
Keper of the common gaol of the said county. 

55 56 V, c. 29, sch. 1, form DD.

Form 31.

(Section 727.)

Conviction for a Penalty to be Levied by Distress and in Default of 
Sufficient Distress, by Imprisonment.

Canada, 1
Province of , >
County of .}

Be it remembered that on the day of , in the
year , at , in the said county, A. B. is
convicted before the undersigned, , a justice of the peace
for the said county, for that the said A. B. (etc., stating the offence, 
and the time and place when and where committed), and I adjudge 
the said A. B. for his said offence to forfeit and pay the sum of $ 
(stating the penalty, and also the compensation, if any), to be paid 
and applied according to law, and also to pay to the said C. D. the sum 
of , for his costs in this behalf ; and if the said several
sums are not paid forthwith, (or on or before the of
next), * I order that the same lie levied by distress and sale of the 
goods and chattels of the said A. B., and in default of sufficient dis
tress, * I adjudge the said A. B. to be imprisoned in the common gaol 
of the said county, at , in the said county of ,
(there to be kept at hard labour, if the Act or law authorizes this, and 
it is so adjudged) for the term of , unless the said several
sums and all costs and charges of the said distress and of the commit
ment and of the conveying of the said A. B. to the said gaol are 
sooner paid.
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Given under (my) hand and seal, the day and year first above men
tioned, at , in the county aforesaid.

J. 8., [seal.]
J. P., (name of county.)

•Or when the issuing of a distress warrant would be ruinous to the 
defendant and his family, or it appears he has no goods whereon to 
levy a distress, then instead of the words between the asterisks * * say, 
‘ inasmuch as it is now made to appear to me that the issuing of a 
warrant of distress in this behalf would be ruinous to the said A. B. 
and his family,’ (or, ‘ that the said A. B. has no goods or chattels 
whereon to levy the said sums by distress’).
55 56 V, c. 29, sch. 1, form VV.

Form 32.
(Section 727.)

Conviction for a Penalty, and in Default of Payment, Imprisonment. 

Canada,
Province of , l
County of . J

Be it remembered that on the day of , in the
year , at , in the said county, A. B. is
convicted before the undersigned, , a justice of the peace
for the said county, for that he the said A. B. (etc., stating the offence, 
and the time and place when and where it was committed), and I 
adjudge the said A. B. for his said offence to forfeit and pay the sum 
of (stating the penalty and the compensation, if any)
to be paid and applied according to law ; and also to pay to the said 
C. D. the sum of for his costs in this behalf ; and if the
said several sums are not paid forthwith (or, on or before 
next), I adjudge the said A. B. to be imprisoned in the common gaol 
of the said county, at , in the said county of
(and there to l>e kept at hard labour, if the Act or law authorises this, 
and it is so adjudged) for the term of , unless the said
sums and the costs and charges of the commitment and of the conveying 
of the said A. B. to the said common gaol are sooner paid.

Given under (my) hand and seal, the day and year first above men
tioned, at , in the county aforesaid.

J. 8., [SEAL.]
J. P., (name of county.)

55 56 V, e. 29, sch. 1, form WW.
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Form 33.

(Section 727.)

Conviction when the Punishment is by Imprisonment, etc.

Canada,
Province of 
County of

He it rememlfcred that on the day of , in the
year , at , in the said county, A. B. is convicted
before the undersigned, , a justice of the peace in and
for the said county, for that he the said A. B. (etc., stating the offence, 
and the time and place when and where it was committed) ; and 1 
adjudge the said A. B. for his said offence to lie imprisoned 
in the common gaol of the said county, at ,
in the county of , (and there to lie kept
at hard labour, if the Act or law authorizes this, and it is so adjudged) 
for the term of ; and I also adjudge the said
A. B. to pay to the said C. D. the sum of , for his costs
in this behalf, and if the said sum for costs is not paid forthwith (or 
on or before next), then * I order that the said sum lie
levied by distress and sale of the goods and chattels of the said A. B. ; 
and in default of sufficient distress in that behalf,* I adjudge the said 
A. B. to be imprisoned in the said common gaol (and kept there at 
hard labour, if the Act or law authorizes this, and it is so adjudged) 
for the term of , to commence at and from the expiration
of the term of his imprisonment aforesaid, unless the said sum for 
costs and the costs and charges of the commitment and of the conveying 
of the said A. B. to gaol are sooner paid.

Given under (my) hand and seal, the day and year first above men
tioned, at , in the county aforesaid.

J. S., [8KAL.]
J. P., (name of county.)

* Or when the issuing of a distress warrant would be ruinous to the 
defendant and his family, or it appears that he has no goods whereon 
to levy a distress, then, instead of the words between the asterisks * * 
say, * inasmuch as it is now made to appear to me that the issuing of 
a warrant of distress in this behalf would be ruinous to the said A. B. 
and his family/ (or, * that the said A. B. has no goods or chattels where
on to levy the said sum for costs by distress').
55 56 V, c. 29, sell. 1, form XX.
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Form 34.

(Section 727.)

Order for Payment of Money to be Levied by Distress, and in Default 
of Distress, Imprisonment.

Canada, "t
Province of , l
County of . J

Be it remembered that on , a complaint was made lieforc
the undersigned, , a justice of the peace in and for the
said county of , for that (stating the facts entitling
the complainant to the order, with the time and place when and where 
they occurred), and now at this day, to wit, on , at ,
the parties aforesaid appear before me the said justice (or the said 
C. I). appears liefore me the said justice, but the said A. B., although 
duly called, does not appear by himself, his counsel or attorney, and it 
is now satisfactorily proved to me on oath that the said A. B. was duly 
served with the summons in this behalf, which required him to lie and 
appear here on this day before me or such justice or justices of the 
peace for the county, as should now tie here, to answer the said com
plaint, and to lie further dealt with according to law) ; and now having 
heard the matter of the said complaint, I do adjudge the said A. R. 
to pay to the said C. D. the sum of forthwith (or on or
before next, or as the Act or law requires), and also to pay
to the said C. D. the sum of for his costs in this behalf,
and if the said several sums are not paid forthwith (or on or before 

next), then,* I hereby order that the same be levied by 
distress and sale of the goods and chattels of the said A. B. and in 
default of sufficient distress in that behalf * I adjudge the said A. R. 
to lie imprisoned in the common gaol of the said county, at , in
the said county of , (and there kept at hard labour, if the
Act or law authorizes this, and it is so adjudged) for the term of 

, unless the said several sums and all costs and charges 
of the said distress and of the commitment and of the conveying of 
the said A. B. to the said common gaol are sooner paid.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [heal.]
J. P., (name of county.)

* Or when the issuing of a distress warrant would be ruinous to the 
defendant and his family, or it appears that he has no goods whereon 
to levy a distress, then, instead of the words between the asterisks * * 
say, * inasmuch as it is now made to appear to me that the issuing of a
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warrant of distress in this behalf would be ruinous to the said A. B. 
and his family,' (or * that the said A. B. has no goods or chattels 
whereon to levy the said sums by distress').
55 56 V, c. 29, sch. 1, form YY.

Form 35.

(Section 727.)

Order for Payment of Money, and in Default of Payment, Imprisonment.

Canada,
Piovince of 
County of

» I that <>ii , complaint was Mkit
the undersigned, , a justice of the peace in and for
the aid county of , for that (stating the facts entitling
the complainant to the order, with the time and place when and where 
they occurred), and now on this day, to wit, on , at ,
the parties aforesaid appear before me the said justice (or the said C. D. 
appears \ efore me, the said justice, but the said A. B., although duly 
called, does not appear by himself, his counsel or attorney, and it is 
now satisfaivorily proved to me upon oath that the said A. B. was 
duly served v ith the summons in this behalf, which required him to 
be and appear Here this day before me, or such justice or justices of 
the peace for the said county, as should now be here, to answer to the 
said complaint, am: to be further dealt with according to law), and now' 
having heard the matter of the said complaint, I do adjudge the said A. B. 
to pay to the said C. D. the sum of forthwith (or on or before

next, or as lltc Act or law requires), and also to pay to the 
said C. D. the sum of for his costs in this behalf ; and if the
said several sums are not paid forthwith (or on or before 
next, then I adjudge the said A. B. to be imprisoned in the common 
gaol of the said county at , in the said county of ,
(there to be kept at hard labour, if the Act or law authorizes this, and 
it is so adjudged), for the term of , unless the said several
sums and the costs and charges of the commitment and of the conveying 
of the said A. B. to the said common gaol are sooner paid.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [SEAL.]
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form ZZ.
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Form 36.
(Section 727.)

Order for any other Matter where the Disobeying of it is punishable 
with Imprisonment.

Canada,
Province of 
County of

Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
for the said county of , for that (stating the facts
entitling the complainant to the order, with the time and place where 
and when they occurred) ; and now on this day, to wit, on , at

, the parties aforesaid appear before me the said 
justice (or the said C. D. appears before me the said justice, but the 
said A. B., although duly railed, does not appear by himself, his counsel 
or attorney, and it is now satisfactorily proved to me, upon oath, that 
the said A. B. was duly served with the summons in this behalf, which 
required him to be and appear here this day before me, or such justice 
or justices of the peace for the said county, as should now be here, 
to answer to the said complaint and to be furti.er dealt with according 
to law) ; and now, having heard the matter of the said complaint, I do 
adjudge the said A. B. to (here state the matter required to be done), 
and if, upon a copy of the minute of this order being served upon the 
said A. B., either personally or by leaving the same for him at his last 
or most usual place of abode, he neglects or refuses to obey the same, 
in that case I adjudge the said A. B., for such his disobedience, to be 
imprisoned in the common gaol of the said county, at , in the
said county of , (there to be kept at hard labo ir, if the
Act or law authorises this, and it is so adjudged) for the term of 

, unless the said order is sooner obeyed, and I do also 
adjudge the said A. B. to pay to the said C. D. the sum of for
his costs in this behalf, and if the said sum for costs is not paid forth 
with (or on or before next), I order the same to be levied
by distress and sale of the goods and chattels of the said A. B., and 
in default of sufficient distress in that l»ehalf I adjudge the said A. B. 
to be imprisoned in the said common gaol (there to be kept at hard 
labour, if the Act or law mithoriscs this, and it is so adjudged) for the 
space of , to commence at and from the termination of his
imprisonment aforesaid, unless the said sum for costs is sooner paid.

Given under (my) hand and seal, this day of
in the year , at , in the county aforesaid.

J. 8., [BEAL.]
J. P.t (name of county.)

55-56 V, c. 29, sch. 1, form AAA.
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Form 37.

(Section 730.)

Form of Order of Dismissal of an Information or Complaint.

Province of 
County of

information whs laidBe it remembered that on ,
(or complaint was made) before the undersigned, 
of the peace in and for the said county of

, a justice 
, for that

(etc., as in the summons of the defendant) and now at this day, to wit.
, (if at any adjournment insert here:on

* to which day the hearing of this case was duly adjourned, of which 
the said C. D. had due notice.’) both the said parties appear lief ore me 
in order that I should hear and determine the said information (or com
plaint) (or the said A. B. appears before me, but the said C. D., al
though duly called, does not appear) ; [whereupon the matter of the 
said information (or complaint) licing by me duly considered, it mani
festly appears to me that the said information (or complaint) is not 
proved, and] (if the informant or oomplainant does not appear, these 
words may be omitted,) I do therefore dismiss the same, and do adjudge 
that the said C. D. do pay to the said A. B. the sum of , for
his costs incurred by him in defence in his behalf ; and if the said sum 
for costs is not paid forthwith (or on or lief ore ), 1 order
that the same lie levied by distress and sale of the goods and chattels 
of the said C. I)., and in default of sufficient distress in that bfhalf, I 
adjudge the said C. D. to be imprisoned in the common gaol of the said 
county of , at , in the said county
of (and there kept at hard labour, if the Jet or law
authorizes this, and it is so adjudged) for the term of , unless
the said sum for costs, and all costs and charges of the said distress 
and of the commitment and of the conveying of the said C. D. to the 
said common gaol are sooner paid.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [SEAL.]
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form BBB.
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Form 38.

(Section 730.)

Form of Certificate of Dismissal.

Canada,
Province of 
County of

I hereby certify that an information (or complaint) preferred by 
C. D. against A. B. for that (etc., as in the summons) was this day 
considered by me, a justice of the peace in and for the said county 
of , and1 was by me dismissed (with costs).

Dated at , this day of , in the year

J. 6.,
J. P., (name of county.)

55 50 V, c. 29, sell. 1, form CCC.

Form 39.

(Section 741.)

IVarrant of Distress upon a Conviction for a Penalty.

Canada,
Province of 
County of

To all or any of the constables and other peace officers in the said 
county of

Whereas A. B., late of , (labourer), was on this day
(or on last past ) duly convicted before , a justice
of the peace, in and for the said county of , for that
(stating the offence, as in the conviction), and it was thereby adjudged 
that the said A. B. should for such his offence, forfeit and pay (etc., as 
in the conviction), and should also pay to the said C. D. the sum 
of , for his costs in that behalf; and it was thereby ordered
that if the said several sums were not paid (forthwith) the same should 
be levied by distress and sale of the goods and chattels of the said 
A. B., and it was thereby also adjudged that the said A. B., in default 
of sufficient distress, should lie imprisoned in the common gaol of the 
said county, at , in the said county of (and
there kept at hard labour if the conviction so adjudges) for the space 
of , unless the said several sums and all costs and
charges of the said distress, and of the commitment and conveying of
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the said A. B. to the said common gaol were sooner paid ; * And whereas 
the said A. B., being so convicted as aforesaid, and being (now) re 
quired to pay the said sums of and has not paid
the same or any part thereof, but therein has made default: These 
are, therefore, to command you in His Majesty’s name forthwith to 
make distress of the goods and chattels of the said A. B. ; and if within 

days next after the making of such distress, the said 
sums, together with the reasonable charges of taking and keeping the 
distress, are not paid, then to sell the said goods and chattels so by you 
distrained, and to pay the money arising from such sale unto me, the 
convicting justice (or one of the convicting justices), that I may pay 
and apply the same as by law directed, and may render the overplus, 
if any, on demand, to the said A. B.: and if no such distress is found, 
then to certify the same unto me, that such further proceedings may 
be had thereon as to law appertain.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [BEAL.]
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form DDD.

Form 40.
(Section 741.)

Warrant of Distress upon an Order for the Payment of Money.

Canada, 1
Province of , V
County of . )

To all or any of the constables and other peace officers in the said 
county of

Whereas on , last past, a complaint was made before
, a justice of the peace in and for the said county, for 

that (etc., as in the order), and afterwards, to wit, on , at
, the said parties appeared before (as in

the order), and thereupon the matter of the said complaint having been 
considered, the said A. B. was adjudged to pay to the said C. D. the 
sum of , on or before then next, and also
to pay to the said C. D. the sum of , for his costs in that
behalf; and it was ordered that if the said several sums were not paid 
on or before the said then next, the same should be levied
by distress and sale of the goods and chattels of the said A. B. ; and 
it was adjudged that in default of sufficient distress in that behalf,
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the said A. B. should be imprisoned in the common gaol of the said 
county, at , in the said county of (and
there kept at hard labour if ike order so directs) for the term of 

, unless the said several sums and all costs and charges 
of the distress (and of the commitment and conveying of the said A. B. 
to the said common gaol) were sooner paid; * And whereas the time 
in and by the said order appointed for the payment of the said several 
sums of , and has elapsed, but the said A. B.
has not paid the same, or any part thereof, but therein has made de
fault: These are, therefore, to command you, in His Majesty's name, 
forthwith to make distress of the goods and chattels of the said A. B. ; 
and if within the space of days after the making of such
distress, the said last mentioned sums, together with the reasonable 
charges of taking and keeping the said distress, are not paid, then to 
sell the said goods and chattels so by you distrained, and to pay the 
money arising from such sale unto me (or some other of the convicting 
justices, as the case may be), that I (or he) may pay or apply the 
same as by law directed, and may render the overplus, if any, on 
demand to the said A. B. ; and if no such distress can lie found, then 
to certify the same unto me, to the end that such proceedings may 
be had therein, as to law appertain.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [REAL.]
J. P., (name of county.)

55 56 V, c. 29, sch. 1, form EEE.

Form 41.
(Section 741.)

Warrant of Commitment upon a Conviction for a Penalty in the 
first instance.

Canada,
Province of , >
County of . J

To all or any of the constables and other peace officers in the said 
county of , and to the keeper of the common
gaol of the said county of , at , in the
said county of

Whereas A. B., late of , (labourer), was on this day
convicted before the undersigned, , a justice of the peace
in and for the said county, for that (stating the offence, as in the
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conviction), and it was thereby adjudged that the said A. B., for his 
offence, shouhl forfeit and pay the sum of (etc., as in the
conviction), and should pay to the said C. D. the sum of , for
his costs in that behalf; and it was thereby further adjudged that if 
the said several sums were not paid (forthwith) the said A. B. should 
be imprisoned in the common gaol of the county, at , in the
said county of (and there kept at hard labour if the
conviction so adjudges) for the term of , unless the said
several sums and the costs and charges of the commitment and of the 
conveying of the said A. B. to the said common gaol were sooner paid ; 
And whereas the time in and by the said conviction appointed for the 
payment of the said several sums has elapsed, but the said A. B. has 
not paid the same, or any part thereof, but therein has made default : 
These are, therefore, to command you, the said peace officers, or any 
one of you, to take the said A. B., and him safely to convey to the 
common gaol at aforesaid, and there to deliver him to the
said keeper thereof, together with this precept : And I do hereby com
mand you, the said keeper of the said common gaol, to receive the said 
A. B. into your custody in the said common gaol, there to imprison 
him (and keep him at hard labour if the conviction so adjudges) for 
the term of , unless the said several sums and the costs and
charges of the commitment and of the convoying of the said A. B. to 
the said common gaol are sooner paid unto you, the said keeper ; and 
for your so doing, this shall lie your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., (real.)
J. P.t (name of county.)

55 56 V, c. 29, sch. 1, form FF F.

Form 42.
(Section 741.)

Warrant of Commitment on an Order in the first instance.

Canada, 'j
Province of , >
County of . j

To all or any of the constables and other peace officers in the said 
county of , and to the keeper of the common
gaol of the county of , at , in the
said county of

last past, complaint was made before 
, a justice of the peace in and for the 
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said county of , for that (etc., at in the order), and after
wards, to wit, on the day of , at A. B.
and C. I). appeared before me the said justice (or at it is in the order), 
and thereupon having considered the matter of the complaint, 1 adjudged 
the said A. B. to pay the said C. D. the sum of , on or
Itefore the day of then next, and also to pay to
the said C. D. the sum of , for his costs in that behalf ; and
I also thereby adjudged that if the said several sums were not paid 
on or before the day of then next, the said A. B.
should be imprisoned in the common gaol of the county of , at

, in the said county of (and there be kept
at hard labour if the order to directs) for the term of , unless
the said several sums and the costs and charges of the commitment and 
of the conveying of the said A. B. to the said common gaol, were sooner 
paid: And whereas the time in and by the said order appointed for 
the payment of the said sexeral sums of money has elapsed, but the 
said A. B. has not paid the same, or any part thereof, but therein has 
made default : These are, therefore, to command you, the said peace 
officers, or any of you, to take the said A. B. and him safely to convey 
to the said common gaol, at aforesaid, and there to deliver
him to the keeper thereof, together with this precept : And I do hereby 
command you, the said keeper of the said common gaol, to receive the 
said A. B. into your custody in the said common gaol, there to imprison 
him (and keep him at hard labour if the order to directs) for the term 
of unless the said several sums and the costs and charges
of the commitment and of conveying him to the said common gaol are 
sooner paid unto you the said keeper; and for your so doing, this shall 
be your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [seal.]
J. P.t (name of county.)

55 56 V, c. 29, sch. 1, form GOG.

Form 43.

(Section 741.)

Constable's Return to a Warrant of Distress.

I, W. T., constable, of , in the county of , hereby
certify to J. B., Esquire, a justice of the peace in and for the county 
of , that by virtue of this warrant I have made diligent
search for the goods and chattels of the within mentioned A. B., and
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that 1 ran find no sufficient goods or chattels of the said A. B. whereon 
to levy the sums within mentioned.

Witness my hand, this day of , one thousand
nine hundred and 
56 56 V. c. 29, ech. 1, form III.

Form 44.
(Section 741.)

Warrant for Commitment for Want of Distress.

Canada,
Province of 
County of
To all or any of the constables and other -peace officers in the 

county of , and to the keeper of the common
gaol of the said county of , at , in the
said county.

Whereas (ate., aa in either of the foregoing distress warrants or 
40, So the asterisk, • and then thus): And whereas, afterwards on 
the day of , in the year aforesaid, I, the said
justice, issued a warrant to all or any of the peace officers of the 
county of , commanding them, or any of them, to levy the
said sums of and by distress and sale of the goods
and chattels of the said A. B.: And whereas it appears to me, as well 
by the return of the said warrant of distress by the peace officer who 
had the execution of the same, as otherwise, that the said peace officer 
has made diligent search for the goods and chattels of the said A. B., 
but that no sufficient distress whereon to levy the sums aliove men
tioned could be found.: These are, therefore, to command you, the said 
peace officers, or any one of you, to take the said A. B., and him safely 
to convey to the common gaol at aforesaid, and there deliver
him to the said keeper, together with this precept: And I do hereby 
command you, the said keeper of the said common gaol, to receive the 
said A. B. into your custody, in the said common gaol, there to imprison 
him (and keep him at hard labour if the order so directs) for the term 
of , unless the said several sums, and all the costs and
charges of the said distress and of the commitment and of the convey
ing of the said A. B. to the said common gaol are sooner paid unto you, 
the said keeper; and for so doing this shall be your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

56-56 ▼, c. 29, ech. 1, form JJJ.

J. 8., | rkai.. ]
.7. P., (name of county.)
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Form 45.

(Section 742.)

Warrant of Distress for Costs upon an Order for Dismissal of an 
Information or Complaint.

To all or any of the constables and other peace officers in the said 
county of

Canada,
Province of 
County of

last past, information was laid (or complaint 
, a justice of the peace in and for the 

, for that (etc., as in the order of dis-

Whereas on 
was made) before 
said county of

wit, on , at , both partiesmissal) and afterwards, to wit, on 
appearing l>eforc (me) , in order that (7) should hear and
determine the same, and the several proofs adduced to (me) in that 
behalf, being by (me) duly heard and considered, and it manifestly 
appearing to (me) that the said information (or complaint) was not 
proved, (/) therefore dismissed the same and adjudged that the said
C. D. should pay to the said A. the sum of , for his costs
incurred by him in his defence in that ltehalf ; and (7) ordered that if 
the said sum for costs was not paid (forthwith) the same should be 
levied on the goods and chattels of the said C. D., and (I) adjudged 
that in default of sufficient distress in that behalf the said C. D. should
be imprisoned in the common gaol of the said county of

, in the said county of
at hard labour if the order so directed) for the space of

(and there kept 
unless

the said sum for costs, and all costs and charges of the said distress 
and of the commitment and of the conveying of the said A. B. to the 
said common gaol, were sooner paid ; * And whereas the said C. D. 
being now required to pay to the said A. B. the said sum for costs, has 
not paid the same, or any part, thereof, but therein has made default: 
These are, therefore, to command you, in His Majesty's name, forthwith 
to make distress of the goods and chattels of the said C. D., and if 
within the term of days next after the making of such
distress, the said last mentioned sum, together with the reasonable 
charges of taking and keeping the said distress, shall not be paid, then 
to sell the said goods and chattels so by you distrained, and to pay 
the money arising from such sale to (me) that (I) may pay and apply 
the same as by law directed, and may render the overplus (if any) on 
demand to the said C. D., and if no distress can be found, then to certify
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the same unto (me) (or to any other justice of the peace for the said 
county), that such proceedings may be had therein as to law appertain.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., [BEAL.]
J. P., (name of county.)

55-56 V, c. 29, ach. 1, form KKK.

Form 46.

(Section 742.)

Warrant of Commitment for Want of Distress.

Canada, ^
Province of , \
County of . ]

To all or any of the constables and other peace officers in the said 
county of , and to the keeper of the common
gaol of the said county of —- , at , in the
said county of .

Whereas (etc., as in form to the asterisk, * and then thus) : And 
whereas afterwards, on the day of , in the year
aforesaid, I, the said justice, issued a warrant to all or any of the 
peace officers of the said county, commanding them, or any one of 
them, to levy the said sum of , for costs, by distress and
sale of the goods and chattels of the said C. D.: And whereas it appears 
to me, as well by the return to the said warrant of distress of the peace 
officer charged with the execution of the same, as otherwise, that the 
said peace officer has made diligent search for the goods and chattels 
of the said C. D., but that no sufficient distress whereon to levy the 
sum above mentioned could be found : These are, therefore, to com
mand you, the said peace officers, or any one of you, to take the said 
C. D., and him safely convey to the common gaol of the said county, 
at aforesaid, and there deliver him to the keeper thereof,
together with this precept: And I hereby command you, the said keeper 
of the said common gaol, to receive the said C. D. into your custody in 
the said common gaol, there to imprison him (and keep him at hard 
labour if the order so directed) for the term of , unless the
said sum, and all the costs and charges of the said distress and of the 
commitment and of the conveying of the said C. D. to the said common
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gaol are sooner paid unto you the said keeper ; and for you bo doing, 
this shall he your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8., (BEAL.)
J. P., (name of county.)

55-56 V, e. 29, ach. 1, form LLL.

Form 47.
(Section 743.)

Endorsement in Backing a Warrant of Distress.

Canada, X
Province of , \
County of . j

Whereas proof upon oath has this day been made before me 
, a justice of the peace in and for the said county, 

that the name of J. 8. to the within warrant subscribed is of the hand
writing of the justice of the peace within mentioned, I do therefore 
authorise W. T., who brings me this warrant, and all other persons to 
whom this warrant was originally directed, or by whom the same may 
lie lawfully executed, and also all peace officers in the said county 
of , to execute the same within the said county.

Given under my hand, this day of , one thousand
nine hundred and

O. K„
«7. P., (name of county.)

55-56 V, c. 29, ech. 1, form HHH.

Form 48.
(Section 748.)

Complaint by the Parly Threatened, for Sureties for the Peace.

Canada, X
Province of , V
County of . J

The information (or complaint) of C. D., of , in the
said county of , (labourer), (if preferred by an attorney
or agent, say—by D. E., his duly authorized agent (or attorney), in 
this behalf), taken upon oath, before me, the undersigned, a justice of 
the peace, in and for the said county of , at in
the said county of , this day of In
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the year , who says that A. B., of , in
the said county, did, on the day of (instant or
last past), threaten the said C. D. in the words or to the effect follow
ing, that is to aav: (set them out, with the circumstances under which 
they were used) ; and that from the above and other threats used by 
the said A. B. towards the said C. D., he, the said C. D., is afraid that 
the said A. B. will do him some bodily injury, and therefore prays 
that the said A. B. may l>e required to find sufficient sureties to keep 
the peace and be of good Iwhaviour towards him, the said C. D. ; and 
the said C. D. also says that he does not make this complaint against 
nor require such sureties from the said A. B. from any malice or ill-will, 
but merely for the preservation of his person from injury.
55-56 V, c. 28, seh. 1, form WW.

Form 49.
(Sections 748 and 1058.)

Form of Recognizance to Keep the Peace.

Canada,
Province of 
County of

Be it remembered that on the day of , in the
year , A. B., of , (labourer), L. M., of ,
(grocer), and N. O., of , (butcher), personally came before
(us) the undersigned, (two) justices of the peace for the county of 

, and severally acknowledged themselves to owe to our 
Lord the King the several sums following, that is to sav: the said A. R. 
the sum of , and the said L. M. and N. O., the sum
of , each, of good and lawful money of Canada, to be made
and levied of their goods and chattels, lands and tenements respect
ively, to the use of our said Lord the King, his heirs and successors, if he, 
the said A. B., fail in the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above mentioned 
at - before us.

J. 8.,
J. T.,

J. P., (name of county.)

The condition of the within (or above) written recognizance is such 
that if the within bound A. B. (of, etc.), keeps the peace and is of 
good behaviour towards His Majesty and his liege people, and specially 
towards C. D. (of, etc.), for the term of now next
ensuing, then the said recognizance to be void, otherwise to stand in 
full force and virtue.
55-56 V, c. 29, ach. 1, form XXX.
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(Section 748.)

Form of Commitment in Default of Sureties.

Canada,
Province of 
County of

To all or any of the constables and other peace officers in the 
county of , and to the keeper of the common
gaol of the said county of , at , in the
said county.

Whereas on the day of (instant), complaint
on oath was made before the undersigned (or J. L., Esquire), a justice 
of the peace in and for the said county of , by C. D.,
of , in the said county, (labourer), that A. B., of (etc.),
on the day of , at aforesaid, did
threaten (etc., follow to the end of complaint, as in form above, in the 
past tense, then) : And whereas the said A. R. was this day brought 
and appeared before me, the said justice (or J. L., Esquire, a justice of 
the peace in and for the said county of ), to answer unto
the said complaint ; and having tieen required by me to enter into his 
own recognizance in the sum of , with two sufficient sureties
in the sum of each, to keep the peace and In# of good
behaviour towards His Majesty and his liege people, and especially 
towards the said C. D., has refused and neglected, and still refuses and 
neglects, to find such sureties: These are, therefore, to command you, 
and each of you, to take the said A. B., and him safely to convey to 
the common gaol at aforesaid, and there to deliver him to
the keeper thereof, together with this precept: And I do hereby com 
niand you, the said keeper of the said common gaol, to receive the said 
A. B. into your custody in the said common gaol, there to imprison 
him for the space of , or until he shall otherwise tie dis
charged in due course of law, unless he, in the meantime, finds sufficient 
sureties to keep the peace as aforesaid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S„ [RKAL.]
J. P., (name of county.)

85-86 V, c. 29, sch. 1, form YYY.
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Form 51.

(Section 750.)

Form of Kecognizonce to try the Appeal.

Canada,
Province of 
County of

Be it remembered that on , A. B., of , (labourer).
and L. M., of , (grocer), and N. O., of ,
(yeoman), personally came before the undersigned, , a justice
of the peace in and for the said county of , and severally
acknowledged themselves to owe to our Sovereign Lord the King, the 
several sums following, that is to say, the said A. B. the sum of ,
and the said L. M. and N. O. the sum of , each, of good and
lawful money of Canada, to be made and levied of their several goods 
and chattels, lands and tenements respectively, to the use of our said 
Lord the King, his heirs and successors, if he the said A. B. fails in 
the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above mentioned 
at , before me.

J. 8,
J. P., (name of county.)

The condition of the within (or the atwve) written recognizance is 
such that if the said A. B. personally appears at the (next) General 
Sessions of the Peace (or other court discharging the functions of the 
Court of General Sessions, as the case may be), to lie holden at ,
on the day of , next, in and for the said
county of , and tries an appeal against a certain convic
tion, hearing date the day of , (inatont), and
made by (me) the said justice, whereby he, the said A. B., was convicted 
for that he, the said A. R., did, on the day of ,
at , in the said county of , (here set out the
offence as stated in the conviction) ; and also abides by the judgment of 
the court upon such appeal and pays such costs as are by the court 
awarded, then the said recognizance to be void, otherwise to remain in 
full force end virtue.

Form of Notice of such Kecognizonce to be given to the Appellant 
and his Sureties.

Take notice, that you, A. B., are l>ound in the sum of ,
and you, L. M. and N. O., in the sum of , each, that you
the said A. B. will personally appear at the next General Sessions of 
the Peace to be holden at , in and for the said county
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of , and try an appeal against a conviction (or order)
dated the day of , (instant), whereby you
A. B. were convicted of (or ordered, etc.), (stating offence or the subject 
of the order shortly), and abide by the judgment of the court upon such 
appeal and pay such coats as are by the court awarded, and unless you 
the said A. B. personally appear and try such appeal and abide by such 
judgment and pay such coats accordingly, the recognizance entered into 
by you will forthwith lie levied on you, and each of you.

Dated at , this day of , one
thousand nine hundred and

55 56 V, c. 29, sch. 1, form OOO.

Form 52
(Section 759.)

Certificate of Cleric of the reace that the Costs of an Appeal are not paid. 

Office of the clerk of the peace for the county of

Title of the Appeal.

I hereby certify that at a Court of General Sessions of the Peace. 
(or other court discharging the functions of the Court of General 
Sessions, as the case way he), holden at , in and for the
said county, on last past, an appeal by A. B. against a
conviction (or order) of J. 8., Esquire, a justice of the j»eace in and 
for the said county, came on to he tried, and was there heard and 
determined, and the said Court of General Sessions (or other court, as 
the case may be) thereupon ordered that the said conviction (or order) 
should be confirmed (or quashed), and that the said (appellant) should 
pay to the said (respondent) the sum of , for his costs incurred
by him in the said appeal, and which sum was thereby ordered to be 
paid to the clerk of the peace for the said county, on or before the 

day of , (instant), to be by him handed
over to the said (respondent), and I further certify that the said sum 
for costs has not, nor has any part thereof, l>een paid in obedience to 
the said order.

Dated at , this day of , one
thousand nine hundred and

55-56 V, c. 29, sch. 1, form PPP.
1483
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Form 53

(Section 759.)

Warrant of Distress for Costs of an Appeal, against a Conviction or
Order.

Province of 
County of

To all or any of the constables and other peace officers in the said 
county of

Whereas (etc., as in the narrants of distress, forms 39 or 40, and to 
the end of the statement of the conviction or order, and then thus) : 
And whereas the said A. B. appealed to the Court of General Sessions 
of the Peace (or other court discharging the functions of the Court of 
General Sessions, as the case may he), for the said county, against the 
said conviction or order, in which appeal the said A. It. was the appel 
tant, and the said C. D. (or .1. 8., Ksquire, the justice of the peace who 
made the said conviction (or order) ) was the respondent, and which said 
appeal came on to lie tried and was heard and determined at the last 
General Sessions of the Peace (or other court, as the case may be) for 
the said county, liolden at , on ; and the said
court thereupon ordered that the said conviction (or order) should lie 
confirmed (or quashed) and that the said (appellant ) should pay to the 
said ( respondent ) the sum of , for his costs incurred by him
in the said appeal, which said sum was to lie paid to the clerk of the 
|>eace for the said county, on or lief ore the day of ,
one thousand nine hundred and , to be by him handed over
to the said C. D. ; and whereas the clerk of the peace of the said county 
has, on the day of (instant), duly certified
that the said sum for costs had not lieen paid : * These are, therefore, 
to command you, in His Majesty's name, forthwith to make distress 
of the goods and chattels of the said A. B., and if, within the term 
of days next after the making of such distress, the said
last mentioned sum, together with the reasonable charges of taking 
and keeping the said distress, are not paid, then to sell the said goods 
and chattels so by you distrained, and to pay the money arising from 
such sale to the clerk of the peace for the said county of ,
that he may pay and apply the same as by law directed ; and if no such 
distress can lie found, then to certify the same unto me or any other 
justice of the peace for the said county, that such proe»*edings may lie 
had therein as to law appertain.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

55 56 V, c. 29, sell. 1, form
O. K., [SEAL.]

J. /*., (name of county.)
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Form 54.

(Rootion 759.)

Warrant of Commitment for want of Distress in the last ease.

Canada,
Province of 
County of

To all or any of tho constable# and other peace officers in the said 
county of , and to the keeper of the common
gaol of the said county at . in the said county.

Whereas fete., as in form 5.1, to the asterisk * and then thus): And 
whereas, afterwards, on the day of , in the year
aforesaid, 1, the undersigned, issued a warrant to all or any of the peace 
officers in the said county of , commanding them, or any
of them, to levy the said sum of , for costs, by distress
and sale of the goods and chattels of the said A. B.; And whereas it 
appears to me, as well by the return to the said warrant of distress 
of the peace officer who was charged with the execution of the same, 
ns otherwise, that the aaid peace officer has mode diligent search for 
the goods and chattels of the said A. R, but that no sufficient distress 
whereon to levy the said sum almve mentioned could Ik* found: These 
are, therefore, to command you, the said peace officers, or any one of 
you, to take the said A. B., and him safely to convey to the common 
gaol of the said county of , at aforesaid, and
there deliver him to the said keeper thereof, together with this precept : 
And I do hereby command you, the said keeper of the said common 
gaol, to receive the said A. B. into your custody in the said common gaol, 
there to imprison him for the term of , unless the said sum
and all costs and charges of the said distress and of the commitment 
and of the conveying of the said A. B. to the said common gaol, are 
sooner paid unto you, the said keeper; and for so doing this shall be 
your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

O. K., [seal.]
J. P., (name of county.)

55-56 V, c. 29, sch. 1, form RRR.

95
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Form 55.

(Section 799.)

Conviction.

Canada, j
Province of , l
County of . J

Be it rememliered that on the day of ,
in the year , at , A. B., being charged
before me, the undersigned, , of the said (city) (and
consenting to my trying the charge summarily), is convicted before me. 
for that he, the said A. B., (etc., stating the offence, and the time and 
place when and where committed), and I adjudge the said A. B., for 
his said offence, to be imprisoned in the (and there
kept at hard labour, if it is so adjudged) for the term of

Given under my hand and seal, the day and year first above mentioned, 
at aforesaid.

G. V., |BEAL.]
Police magistrate 

for
(or as the case may hr).

55 56 V, c. 29, sch. 1, form QQ.

Form 56.

(Section 799.)

Conviction upon a Plea of Guilty.

Canada, 1
Province of , \
County of . )

Be it remembered that on the day of ,
in the year , at , A. B. being charged
before me, the undersigned, of the said (city) (and
consenting to my trying the charge summarily), for that he, the said 
A. B., tel.stating the offence, and the time and place when and where 
committed), and pleading guilty to such charge, he is thereupon convicted 
before me of the said offence; and I adjudge him, the said A. B., for
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(and there kepthis said offence, to be imprisoned in the 
at hard labour, if it is so adjudged) for the term of

Given under my hand and seal, the day and year first alwve mentioned, 
at aforesaid.

G. F., [ar.AL.1
Police magistrate 

for
(or as the case may be).

55 56 V, c. 29, sell. 1, form RR.

Form 57.

(Section 799.)

Certificate of Dismissal.

Canada,
Province of , l
County of . 1

I, the undersigned, , of the city (or as the case
may be) of , certify that on the day of

, in the year , at aforesaid,
A. B., being charged before me (and consenting to my trying the charge 
summarily), for that he, the said A. B., (etc., stating the offence charged, 
and the time and place when and where alleged to have been committed), 
I did, after having summarily tried the said charge, dismiss the same.

Given under my hand and seal, this day of ,
in the year , at aforesaid.

G. F., [seal.]
Police magistrate 

for
(or as the case may be).

55 56 V, c. 29, sch. 1, form R6.
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Form 58.

(Section 813.)

Certificate of Dismissal.

Canada,
Province of 
County of

, justices of
the peace for the of

, (or if a recorder, etc.,
la , of the
of , as the case may be), do hereby certify that on
the day of , in the year ,
at , in the said of , A. B. was brought
before us, the said justices (or me, the said ), charged
with the following offence, that is to say (here state briefly the par
ticulars of the chary, ), and that we, the said justices, (or I, the sait) 

) thereupon dismissed the said charge.

Given under our hands and seals (or my hand and seal), this 
day of , in the year , at aforesaid.

55 58 V, c. 29, sch. 1, form TT.

J. P. (seal.)
J. R. [HEAL.] 

or 8. J. [HEAL.]

Form 50.

(Section 814.)

Conviction.

Canada, 1
Province of , \
County of . I

Be it remembered that on the day of , in
the year , at , in the county
of , A. B. is convicted before us, J. P. and J. R.,
justices of the peace for the said county (or me, 8. J., recorder, of the 

, of , or as the case may be) tor that
he, the said A. B., did (specify the offence and the time and place i hen 
and where the same was committed, as the ease may be, but without
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setting forth the evidence), and we, the said J. P. and J. R. (or T, the 
said 8. J.), adjudge the said A. B., for hie said offence, to be imprisoned 
in the with (or without) hard labour (in the discretion
of the justice) for the spare of , (or we) (or 1) adjudge
the said A. B., for his said offence, to forfeit and pay (here state the 
penulty actually imposed), and in default vf immediate payment of the 
said sum, to be imprisoned in the with (or without ) hard
lulsiur (in the discretion of the justice) tor the term of ,
unless the said sum is sooner paid.

Given under our hands and seals (or my hand and seal), the day and 
year first above mentioned.

J. P. [SEAL.]
J. R. [BEAL.] 

or 8. J [BEAL.]

5A-M V, e. 29, seh. 1, form UU.

Form 60.

(Section 827.)

Form of Record when the Prisoner Pleads Guilty.

Canada,
Province of 
County of

Be it rememliercd that A. B., t»eing a prisoner in the gaol of the said
county, on a charge of having on the day of ,
in the year , stolen, etc., (one cow, the property of C. D.,
or as the case may he, stating briefly the offence), and being brought
liefore me (describe the judge) on the day of ,
in the year , and asked by me if he consented to tie tried
before me without the intervention of a jury, consented to lie so tried ; 
and that the said A. B. being then airaigned upon the said charge, he 
pleaded guilty thereof, whereupon I sentenced the said A. B. to (hers 
insert such sentence as the law allows and the judge thinks right).

Wit new my hand this day of , in the year

55 56 V, c. 29, seh. 1, form NN.

O. K.,
Judge.
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(Section 833.)
Form 61.

Form of Record when the Prisoner Pleads Not Guilty.

Canada, )
Province of , l
County of •J

Be it rememltered that A. B. lieing a prisoner in the gaol of the said 
county, committed for trial on a charge of having on day
of , in the year stolen, etc., (owe cow, the
property of C. D., or as the case may be, stating briefly the offence) 
and having been brought before me (describe the judge) on the 
day of , in the year , and asked by me if
he consented to be tried before me without the intervention of a jury, 
consented to be so tried ; and that upon the day of ,
in the year , the said A. B., being again brought before me
for trial, and declaring himself ready, was arraigned upon the said 
charge and pleaded not guilty ; and after hearing the evidence adduced, 
as well in support of the said charge as for the prisoner's defence 
(or as the case may be), I find him to be guilty of the offence with 
which he is charged as aforesaid, and I accordingly sentence him to 
(here insert such sentence as the law allows and the judge thinks right), 
(or I find him not guilty of the offence with which he is charged, and 
discharge him accordingly).

Witness my hand at , in the county of
this day of , in the year

53 56 V, c. 29, sch. 1, form MM

O. K.,
Judge.

(Section 842.)
Form 62.

Warrant to apprehend Witness.

Canada, J
Province of , >
County of . |

To all or any of the constables and other peace officers in the said 
county of .

Whereas it having been made to appear liefore me, that E. F., of 
, in the said county of , is likely to give

material evidence on tiehalf of the prosecution (or defence, as the case
1490
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may be), on the trial of a certain charge of (oj theft, or at the 
rate may be), against A. B., and that the said E. F. was duly subpumacd 
(or tsiund under recognisance) to appear on the day
of ,in the year , at , in the said
county at o'clock (forenoon or afternoon, at the cate may
be), liefore me, to testify what he knows concerning the said charge 
ngainst the said A. H.

And whereas proof has this day Is-en made liefore me, u|hih oalh of 
such suhpu-na having lieeu duly served upon the said E. F., (or of the 
said E. F. having been duly laiund under recognisance to appear liefore 
me, at the earn may be) ; and whereas the said E. F. has neglected to 
appear at the trial and place ap|siiated, and no just excuse has lieea 
offered for such neglect : These are, therefore, to command you to take 
the said E. F., and to bring him and have him forthwith liefore me, to 
testify what he knows concerning the said charge against the said A. B, 
and also to answer his contempt for such neglect.

tiiven under my hand this day of , in the
year

O.I,
J edge.

M M V, e. 29, sch 1, form 00.

Fobm «3.
(Sections 845 and 856.)

Ueadinge of Indictment.

In the (name of the eoart in which the indioimrnl is found).
The jurors for our Lord the King present that 
( Where there are more mante than one, add at the beginning of each

' The said jurors further present that 
55 56 V, e. 29, sch. 1, form EE.

(Section 832.)
Form 64.

Framglet of the manner of elating off mere.

(a) A. murdered B. at , on •
(b) A. stole a sack of flour from a ship called the ,

at , on
(e) A. obtained by false pretenses from B., a horse, a cart, and the 

harness of a horse at < on
(d) A. committed perjury with Intent to procure the conviction of
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B. for an offence pun inhabit* with penal servitude, namely robbery, by 
■wearing on the trial of B. for the roblfery of C. at the Court of 
Quarter Sessions for the county of Carleton, held at Ottawa, on 
th. «lii.x «if , ISS ; left, that 111,
A. saw B. at Ottawa, on the day of ; secondly,
that B. awked A. to lend B. money on a watch belonging to C.; thirdly, 
etc. or

(e) The said A. committed perjury on the trial of B. at a Court 
of Quarter Sessions held at Ottawa, on for an assault
alleged to have bee» committed by the said B. on C. at Ottawa, on 
the day of by ■wearing to the effect that the
■aid B. could not have l»een at Ottawa, at the time of the alleged 
assault, inasmuch as the said A. had seen him at that time in Kingston.

(/) A., with intent to maim, disfigure, disable or do grievous bodily 
harm to B. or with intent to resist the lawful apprehension or detainer 
of A. (or C.), did actual bodily harm to B. (or D.).

(9) A., with intent to injure or endanger the safety of persons on 
the Canadian Pacific Railway, did an act calculated to interfere with 
an engine, a tender, and certain carriages on the said railway on 

at by (describe with so much detail os is
sufficient to give the accused reasonable information us to the acts or 
omissions relied on agaie't him, and to identify the transaction).

(h ) A. published a del amatory liliel on B. in a certain newspaper, 
called the , on the day of 190 ,
which libel was contained in an article headed or commencing (describe 
U'ith so much detail as is sufficient to give the accused reasonable in 
formation as to the part of the publication to be relied on against him), 
and which litiel was written in the sense of imputing that the said B 
was (as the case may be).
55 56 V, c. 29, sell. 1, form FF.

(Section 879.)

Form fi5.

Certificate of Indictment being Found.

Canada, j
Province of , \
County of . )

I hereby certify that at a Court of (Oyer and Terminer, or General 
Gaol Delivery, or General Sessions of the Peace) holdcu in and for the 
county of , at , in the said (county),
on , a bill of indictment was found by the grand jury
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against A. B., therein described as A. B., late of , (labourer)
for that he (etc., elating shortly the offence), and that the said A. B. 
lias not appeared or pleaded to the said indictment.

Dated this day of , in the year
Z. X.

(Title of officer.)
55 56 V, v. 29, sch. 1, form UU.

Form (HI
(Beetion 880.)

Warrant to Apprehend a Vernon Indicted.
Canada, |

Province of , >
County of . J
To all or any of the constables and other peace officers in the said 

county of
Whereas it has l»een duly certified by J. I)., clerk of the (name the 

court) (or K. G., deputy clerk of the Crown or clerk of the peace, or as 
the case mag be), in and for the county of , that (etc.,
stating the certificate): These are, therefore, to command you in His 
Majesty's name forthwith to apprehend the said A. B., and to bring 
him liefore (me) or some other justice or justices of the |teace in and 
for the said county, to lie dealt with according to law.

Given under niv hand and seal, this day of
in the year , at , in the county aforesaid.

J. H., (seal.]
J. V., (nowe of county.)

55 56 V, c. 29, sell. 1, form Hli.

Form 67.
(Section 881.)

Warrant of Commitment of a Person Indicted.

Canada, 
Province of 
County of

To all or any of the constables and other peace officers in the said
county of
at

. and the keeper of the common gaol, 
, in the said county of

Whereas by a warrant under the hand and seal of 
justice of the peace in and for the said county of

, (•)
, dated

after reciting that it had lieen certified by J. D. (etc., as
i w |
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•n the certificate), the said justice of the peace commanded all or any 
of the constables or peace officers of the said county, in His Majesty's 
name, forthwith to apprehend the said A. B., and to bring him before 
(Aim) the said justice of the peace or before some other justice or 
justices in and for the said county, to be dealt with according to law; 
and whereas the said A. B. has been apprehended under and by virtue 
of the said warrant, and Iteing now brought before (me) it is hereupon 
duly proved to (me) upon oath that the said A. B. is the same person 
who is named and charged as aforesaid in the said indictment : These 
are therefore to command you, the said constables and jieace officers, 
or any of you, in His Majesty's name, forthwith to take and convey 
the said A. B. to the said common gaol at , in the said
county of , and there to deliver him to the keeper thereof,
together with this precept : And (7) hereby command you the said 
keeper to receive the said A. B. into your custody in the said gaol, and 
him there safely to keep until he shall thence lie delivered by due course 
of law.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

.1. H., [BEAL.]
J. P.t (some of county.)

55 5ti V, c. 2H, ech. 1, form II.

Fokm (18.
(Section 882.)

H’arrant to detain a Vtrnon indicted who in already in Custody for 
another Offence.

Province of 
County of

To the keeper of the common gaol at in the said county
of

Whereas it has been duly certified by J. 1)., clerk of the (name the 
conct) (or deputy clerk of the Crown or clerk of the peace of and for
the county of , (or an the cane may ht ), that (etc., ntatiny
the certificate); And whereas (7 am) informed that the said A. B. is
in your custody in the said common gaol at aforesaid,
charged with some offence, or other matter ; and it lieing now duly 
proved upon oath before (me) that the said A. B., so indicted as afore
said, and the said A. B., in your custody, as aforesaid, are one and the
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same iHTHuii : These are therefore to command you, in His Majesty's 
name, to detain the said A. B. in your custody in the common gaol 
aforesaid, until by a writ of habeas corpus he shall be removed there
from, for the purpose of being tried upon the said indictment, or until 
he shall otherwise be removed or discharged out of your custody by 
due course of law.

Given under (my) hand and seal, this day of , in
the year , at in the county aforesaid.

J. 8., [weal.]
J. P., (name of county.)

55-56 V, r. 29, seh. 1, form JJ.

Form 69.
(Section 925.)

Challenge to Array.

Province of 
County of

The said A. B., who prosecutes for our Lord the 
King (or the said C. D., as the case may be) challenges 
the array of the panel on the ground that it was re

turned by X. Y., sheriff of the county of 
of X. Y., sheriff of the county of

(or K. F., deputy 
as the case may be),

nnd that the said X. Y. (or E. F., as the case may be) was guilty of 
partiality (or fraud, or wilful misconduct) on returning said panel. 
y 56 V, c. 29, seh. 1, form KK.

\
Form 70.

(Flection 936.)
Challenge to Poll.

Canada,
Province of 
County of
The King The saitl A. B., who prosecutes, etc. (or the said 

C. D., as the case may be) challenges G. H., on the 
ground that his name does not apjiear in the panel [orC. D.

that he is not indifferent between the King and the said C. D., or that 
he was convicted and sentenced to (death, or penal servitude, or im
prisonment with hard labour, or exceeding twelve months), or that he 
is disqualified as an alien.]
55 56 V, c. 29, seh. 1, form LL.
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(Section 1068.)
Form 71.

Certificate of Execution of Judgment of Death.

1, A. B., surgeon (or as the case may be) of the (describe the prison), 
hereby certify that I, this day, examined the body of C. D. on whom 
judgment of death was this day executed in the said prison ; and that 
on such examination 1 found that the said C. 1). was dead.

(Signed), A. B.

Dated this day of , in the year
55-56 V, c. 29, sch. 1, form UUU.

Form 72.
(Section 1068.)

Declaration of Sheriff and Others.

We, the undersigned, hereby declare that judgment of death was this 
day executed on C. D., in the (descrilte the prison) in our presence.

Dated this day of , in the year

E. F., Sheriff of—»-----
L. M., Justice of the Peace for-
Q. H., Gaoler of--------

etc., etc.
55 56 V, c. 29, sch. 1, form VVV.

✓

Form 73.
(Section 1097.)

Certificate of Non-appearance to be endorsed on the 
Defendant's Recognizance.

I hereby certify that the said A. B. has not appeared at the time 
and place in the said condition mentioned, but therein has made default, 
by reason whereof the within written recognizance is forfeited.

Dated at
J. S., [seal.]

J. P., (name of county.)
55-56 V, c. 29, sch. 1, forms R. and MMM.

1496



Forms 

Form 74.

[$HM]

(Section 1105.)

Writ of Fieri Facias. 

tidward VII, by the Grace of God, etc.

To the sheriff of , greeting:

You are hereby commanded to levy of the goods and chattels, lands 
and tenements, of each of the persons mentioned in the roll or extract 
to this writ annexed, all and singular the debts and sums of money upon 
them severally imposed and charged, as therein is specified ; and if any 
of the said several debts cannot be levied, by reason that no goods or 
chattels, lands or tenements can be found belonging to the said persons, 
respectively, then, and in all such cases, that you take the bodies of 
such persons, and keep them safely in the gaol of your county, there 
to abide the judgment of our court (as the case may be) upon any 
matter to be shown by them, respectively, or otherwise to remain in 
your custody as aforesaid, until such debt is satisfied unless any of 
such persons respectively gives sufficient security for his appearance 
at the said court, on the return day hereof, for which you will be held 
answerable ; and what you do in the premises make appear before us 
in our court (as the case may be), on the day of term
next, and have then and there this writ. Witness, etc., G. H., clerk 
(as the case may be).
55 56 V, c. 29, sch. 1, form TTT.

i
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Form 75.

(Section 1133.)

Justices’ Return.

Return of convictions made by me (or us, as the case may be), during 
the quarter ending , 19 .

If not paid, why not, 
and general observa
tions, if any.

J. 8., Convicting Justice,

J. S. and O. K., Convicting Justices (as the case may be). 

55-56 V, c. 29, sch. 1, form 888.
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APPENDIX

Sections 1-37, inclusive, of the Canada Evidence Act, including 
Part I of that Act, made applicable to criminal proceeding*.

(ll.S.C. 100(1, chap. 115, and amendments).

(A* Art respecting Witnesses and Evidence.)

SHOUT TITLE.

Sheri Tille. ('Malien.
1. This Act ma)1 he cited as the Canada Evidence Act.

FAUT I.

APPLICATION.

Application te criminal proceedings.
2. This Part shall apply to all criminal pronvdings, and to 

all civil proceedings and other matters whatsoever respecting 
which the Parliament of Canada has jurisdiction in this behalf.

witnesses.

No Inronipetenry from Interest or crime.

3. A person shall not he incompetent lo give evidence by 
reason of interest or crime.

Accused and wife or husband competent witnesses for defence.— 
Wife or hnshand competent and compellable witnesses for 
prosecution. IMsrlosure of communications during marriage 
not compellable. Common lew.—Failure of accused or con- 
sort to testify.-Comment prohibited.

4. Every person charged with an offence, and, except in this 
section otherwise provided, the wife or husband, as the ease
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may be. of the person so charged, shall be a competent witness 
for the defence, whether the person so charged is charged solely 
or jointly with any other |arson.

2. The wife or husband of a person charged with an offence 
against any of the sections 202 to 20<i, inclusive, 211 to 21!), 
inclusive, 238, 23!), 242*, 244, 245, 298 to 302. inclusive, 307 to 
311, inclusive, 313 to 316, inclusive, of the Criminal Code, shall 
lie a competent and compellable witness for the prosecution 
without the consent of the person charged.

3. No husband shall lie compellable to disclose any communi
cation made to him by his wife during their marriage, and no 
wife shall be coni|icIlable to disclose any commuuication made 
to her by her husband during their marriage.

4. Nothing in this section shall affect a case where the wife 
or husband of a person charged with an offence may at common 
law he called as a witness without the consent of that [arson.

5. The failure of the [arson charged, or of the wife or hus
band of such person, to testify, shall not la- made the subject

i of comment by the judge, or by counsel for the prosecution.

Competency of accused as a witness; right to full answer and 
defence]—See notes to Code secs. 259, 942; B. v. D’Aoust, 3 O.L.R. 
653, 5 Can. Cr. Cas. 407; 1 O.W.B. 344.

Where wife or husband a compellable witness against consort]—See 
notes to the various Code sections referred to in sub-sec. (2) ; R. v. 
Allen, 22 Can. Cr. Cas. 124, 41 N.B.R. 516; R. v. Bissell, 1 Ont. R. 514; 
Mulligan v. Thompson, 23 Ont. R. 54; laiach v. Director of Publie Prose
cutions (1912) 7 Cr. App. R. 157.

Where persons tried on a joint indictment]—See note to Code sec. 
856; R. v. Connors, 3 Que. K.B. 100; R. v. Hadwen [1902] 1 K.B. 882.

Comment on failure to testify]—See note to sec. 263; R. v. Coleman, 
30 Ont. R. 108; R. v. Blais, 11 O.LJt. 345; R. v. Beaulieu (1915) 24 
Can. Cr. Cas. 65 (N.B.); R v. Charles King, 1 W.L.B. 235, 9 Can. 
Cr. Cas. 426; R. v. McGuire, 36 N.B.R. 609; R. v. MacLean, 11 Can. Cr. 
Cas. 283 (N.S.) ; R. v. Guerin, 18 O.L.R. 425; R. v. May (1915) 7 
W.W.R. 1261 (B.C.); Di Lena v. The King, (1915) 24 Can. Cr. Cas. 
301, 24 Que. K.B. 262; R. v. Romano, (1915) 24 Que. K.B. 40, 24 Can. 
Cr. Cas. 30; R. v. Diekmsn, (1910) 26 Times L.R. 640; R. v. Hill, 33 
N.8.R. 263; R. v. Corby, 30 X.S.R. 330.
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lucrimliiallng queatliia».- Auswer mit receivable against wit ne*».

5. No witaeaa shall lie excused from answering any question 
upon the ground that the answer to such question may tend to 
criminate him, or may tend to establish his liability to a civil 
proceeding at the instance of the Crown or of any jierson.

1. If with res|iect to any question a witness objects to answer 
u|ion the ground that his answer may tend to criminate him, or 
may tend to establish his liability to a civil proceeding at the 
instance of the Crown or of any jierson, and if but for this Act, 
or the act of any provincial legislature, the witness would there
fore have been excused from answering such question, then 
although the witness is by reason of this Act, or by reason of 
such provincial act, compelled to answer, the answer so given 
shall not lie used or receivable in evidence against him in any 
criminal trial, or other criminal proceeding against him there
after taking place, other Ilian a prosecution for perjury in tlie 
giving of such evidence.

Incriminating answer* where compelled after protest]—See uote to 
Code sec. 263; re Ginsberg, 40 O.L.R. 136; R. v. Coote (1873) 42 L.J.P.C. 
45 (Quebec appeal) ; R. v. Van Meter, 11 Can. Cr. Cas. 207 (Terr.) ; 
It. v. Lovitt, 13 Can. Cr. Cas. 15 (N.8.) ; ex parte Ferguson, 17 Can. 
Cr. Cas. 437 (N.S.).

Evidence of mule.

6. A witness who is unable to s|ieak, may give his evidence 
in any other manner in which he ran make it intelligible.

Expert witnesses.—Not more than live without leave.—When leave 
to he obtained.

7. Where, in any trial or other proceeding, criminal or civil, 
it is intended by the prosecution or the defence, or by any party, 
to examine as witnesses professional or other experts entitled 
according to the law or practice to give opinion evidence, not 
more than live of such witnesses may lie called upon either side 
without the leave of the court or judge or [verson presiding.

2. Such leave shall lie applied for liefore the examination of 
any of the experts who may be examined without such leave.

Opinion evidence of experts]—See notes to Code sees. 19, 259, 307, 
308, 966; R. v. Preeper, 15 S.C.R. 409; R. v. Moke [1917] 3 W.W.R.
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576, -8 Can. Or. Can. 296 (Alta.) ; article in 12 Bench and Bar (N.S.) 
287; K. v. Bleiler (1912) 2 W.W.R. 6 (Alto.); Canadian Northern 
Western By. v. Moore, 53 S.C.R. 519, affirming 8 Alta. L.R. 379; re 
Goodman (1916) 1U W.W.K. 1178, 26 Man. It. 537; 26 Can. Cr. Gas. 
254; C.P.R. v. Jackson, 52 8.C.R. 281, affirming Jackson v. C.P.R., 9 
Alta. L.R. 137, 31 W.L.R. 726.

Comparison of handwriting.

8. Comparison of a disputed writing with any writing proved 
to the satisfaction of the court to he genuine shall lie permitted 
to Is' made by witnesses; and such writings, and the evidence 
of witnesses respecting the same, may In- submitted to the court 
and jury as evidence of the genuineness or otherwise of the 
writing in dispute.

Comparison of disputed writing]—8ee notes to Code secs. 466 (on 
forgery), 317 and 334 (libel); R. v. Ranger, 30 Can. Cr. Cas. 65; 
Thompson v. Thompson, 4 O.L.R. 442; Knlmet v. Keizer (1910) 3 Alta. 
UK. 26; R. v. Dixon (No. 2), 3 Can. I'r. ('as. 22(1, 211 N.S.H. 162; It. 
v. Grinder, 11 B.C.R. 370; Scott v. Crerar, 14 A.R. 152 (Ont.) ; R. v. 
Law, 19 Man. R 259; United States v. Ford (1916) 10 W.W.R. 1042, 
26 Can. Cr. Cas. 430, 34 W.L.R. 912 (Man.) ; Pratte v. Voisard, 57 S.C.R. 
184; Fohoel v. Darwish [1918] 1 W.W.R. 627, 13 Alta. L.R. 180, [1918] 
2 W.W.R. 525, 13 Alta. L.R. 312; Dominion Permanent v. Morgan. 7 
W.W.R. 844, 50 S.C.R. 485.

Adverse witnesses may be contradicted.— Previous statements.

9. A party producing a witness shall not be allowed to im
peach his credit by general evidence of had character, hut if the 
witness, in the opinion of the court, proves adverse, such [tarty 
may contradict him by other evidence, or, by leafe of the court, 
may prove that the witness made at other times a statement in
consistent with his present testimony; hut ltefore such last 
mentioned proof can be given the circumstances of the supjrosed 
statement, sufficient to designate the particular occasion, shall 
be mentioned to the witness, ami he shall Ire asked whether or 
not he did make such statement.

Adverse witness]—See R. v. May (1915) 7 W.W.R 1261 (B.C.) ; R. 
v. Hutchinson, 11 B.C.R. 24; R. v. Lanvin, 6 Gan. Gr. Gas. 135 (Que.); 
Greenough v. Kccles, 5 C.B.N.S. 784; Maver v. G.T.P., 5 W.W.R. 212 
(Alta.); Hamm v. Bashford, 9 W.W.R. 1044, 9 Sask. L.R. 68, reversing 
same ease sub nom., He Rosthern Election, 8 W.W.R. 793.
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Cross-examination a* tu p relions statements In writing. Ileposl- 
llon «I witness In criminal Investigation.

10. Upon any trial a witneea may be crow-examined as to 
previous statements made by him in writing, or reduced to 
writing, relative to the subject-matter ot the rase, without such 
writing being shown to him: Provided that, if it is intended 
to contradict the witness by the writing, his attention must, 
before such contradictory proof can be given, be called to those 
part* of the writing which are to be used for the purpose of so 
contradicting him; and that the judge, at any time during the 
trial, may require the pnslurtion of the writing for his inepec- 
tion, and thereupon make such use of it for the purpose* of the 
trial as lie thinks fit.

2. A deposition of the witness, purporting to have been taken 
liefore a justice on the investigation of a criminal charge and 
to lie signed by the witness and the justice, returned to and 
produced from the custody of the proper officer, shall be pre
sumed prima facie to have been signed by the witness.

Previous written statement of witness]—See R. v. Benjamin, (1913) 
8 Cr. App. R. 140; R. v. Troop, 30 N.8.R. 339; R. v. Prasiloski, 15 
B.C.R. 29, 13 W.L.R. 298, 10 fan. Cr. Caa 139.

Cross-examination as to previous oral statements.

11. If a witness upon cross-examination as to a former 
statement made by him relative to the subject-matter of the 
case and inconsistent with his pi resent testimony, does not dis
tinctly admit that he did make such statement, proof may be 
given that he did in fact make it; hut liefore such proof can 
be given the circumstances of the suppiosed statement, sufficient 
to designate the particular occasion, shall be mentioned to the 
witness, and lie shall lie asked whether or not he did make such 
statement.

Previous oral statement of «fitness]—See R. v. Clark, 12 Can. Cr. 
Cas. 299 (N.B.); R. v. Mulvihill (1914) 5 W.W.R. 1229, 19 B.C.R. 197; 
Mulvihill v. The King (1914) 6 W.W.R. 462, 49 B.C.R 587; B. v. 
Prentice and Wright (1914) 7 W.W.R 271, 7 Alta. L.R. 479; R. v. 
Walker, 6 Terr. L.R. 276.
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examination as tu preiluu* coni letton. How con»lotion proved.

12. A witness may be questioned as to whether he has been 
convicted of any offence, and upon being so questioned, if he 
either denies the fact or refuses to answer, the opposite party 
may prove such conviction.

2. The conviction may he proved by producing,—
(a) a certificate containing the suhstanee and effect only 

omitting the formal part, of the indictment and con
viction, if it is for an indictable offence, or a copy 
of the summary conviction, if for an offence punish
able upon summary conviction, purporting to be 
signed by the clerk of the court or other officer 
having the custody of the records of the court in 
which flic conviction, if u|hiii indictment, was had, 
or to which the mnvietiun, if summary, was re
turned; and,

(t) proof of identity.
Crum examination of « lines. ns to hit prénom rontnrftoa]—A de 

fendant electing to give testimony on his own behalf becomes subject 
to this provision. R. v. D.Aoust, 3 O.L.R. 653, 5 Can. Cr. Cas. 407, 1 
O.W.R. 344; R. v. Mnlvihill, 6 W.W.R. 462, 19 B.C.R. 197, 22 Can. Cr. 
Cas. 354, 49 8.C.R. 587; R. v. McCranor (1918) 15 O W N. 260.

OATHS AND AFPIKMATIONS.

Who may administer oaths.

13. Every court and judge, and every person having, by law 
or consent of parties, authority to hear and receive evidence, 
shall have power to administer an oath to every witness who is 
legally called to give evidence before that court, judge or person.

Mode of talin/t the noth]—See notes to Code secs. 170-175; Curry 
v. The King, 48 K.C.R. 532; R. v. Lai Ping, 11 B.C.R. 102; R. ». 
Wilson, 22 Can. Cr. Cas. 161, 26 W.L.B. 148; Shajoo Ram v. The 
King (1916) 8 W.W.R. 613, 25 Can. Cr. Cas. 69, 51 8.C.R. 392.

Affirmation by witness Instead of oath.

14. If a |ierson called or desiring to give evidence, objects, 
on grounds of conscientious scruples, to take an oath, or is
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objei-ted to as incompetent to take an oath, such person may 
make the following affirmation :—

‘I solemnly affirm that the evidence to he given by me shall 
he the truth, the whole truth, and nothing hut the truth.’

2. Upon the person making such solemn affirmation, his evi
dence shall be taken and have the same effect as if taken under 
oath.

Affirmation in certain case»]—Bee R. v. Deakin, 16 B.C.R. 271, 19 
Can. Cr. Caa. 62, 19 W.L.R. 43.

Affirmation by person making affidavit or deposition.

15. If a person required or desiring to make an affidavit or 
deposition in a proceeding or on an occasion whereon or touch
ing a matter respecting which an oath is required or is lawful, 
whether on the taking of office or otherwise, refuses or is unwill
ing to ho sworn, on grounds of conscientious scruples, the court 
or judge, or other officer or person qualified to take affidavits or 
depositions, shall ]>ermit such person, instead of lieing sworn, 
to make his solemn affirmation in the words following, viz..: 
‘I, A. B., do solemnly affirm, etc.’; which solemn affirmation 
shall be of the same force and effect as if such person had taken 
an oath in the usual form.

2. Any witness whose evidence is admitted or who makes an 
affirmation under this or the last preceding section shall lie liable 
to indictment anil punishment for perjury in all respects as if 
he had lieen sworn.

Evidence of child.—Corroborât Inn.

16. In any legal proceeding where a child of tender years 
is offered as a witness, and such child does not, in the opinion 
of the judge, justice or other presiding officer, understand the 
nature of an oath, the evidence of such child may lie received, 
though not given upon oath, if, in the opinion of the judge, 
justice or other presiding officer, as the case may he, such child 
is jiossessed of sufficient intelligence to justify the reception of 
the evidence, and understands the duty of speaking the truth.

2. No case shall he decided upon such evidence alone, and
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nut'll evidence must lie corroborated by some other material 
evidence.

Kvidenre of ckild not under oath]—Her note to Code sec. 1003. 

JUDICIAL NOTICE.

Judicial nutlet of Imperial and Provincial Acta, etc.

17. Judicial notice shall be iken of all Acts of the Imperial 
Parliament, of all ordinance nade by the Governor in Council, 
or the lieutenant governor council of any province or colony 
which, or some portion . which, now forms or hereafter may 
form part of Canada, and of all the acts of the legislature of 
any such province or colony, whether enacted before or after 
the passing of the British North America Act, 1867.

Judicial notice of Canada Public Acts.

18. Judicial notice shall lie taken of all public Acts of the 
Parliament of Canada without such Acts being specially pleaded.

DOCUMENTARY EVIDENCE.

Statutes printed by King’s Printer.—Evidence.
19. Kverv copy of any Act of the Parliament of Canada, 

public or private, printed by the King's Printer, shall be evi
dence of such Act and of its contents ; and every copy purporting 
to he printed by the King's Printer shall lie deemed to he so 
printed, unless the contrary is shown.

Imperial proclamations, etc.—Evidence.
20. Imperial proclamations, orders in council, treaties, orders, 

warrants, licenses, certificates, rules, regulations, or other Tm- 
jierial official records, Acts or documents may be proved,—

(a) in the same manner as they may from time to time 
lie provable in any court in England ; or 

(ft) by the production of a copy of the Cumula Gazelle, or a 
volume of the Acts of the Parliament of Canada 
purporting to contain a copy of the same or a notice 
thereof; or,

(c) by the production of a copy thereof purporting to be 
printed by the King’s Printer for Canada.
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Order* In (iiunill. I’riirlamalliins, etc., of Oeiereer (ieueral.

21. Evidence of any proclamation, order, regulation or ap- 
|*)intmi-nt, maile or issued by the Governor General or by the 
Governor in Council,or by or under the authority of any minister 
or bead of any department of the Government of Canada, may 
lie given in all or any of tile mode* following, that is to say:—

(e) By the production of a copy of the Canada (iatette, or 
a volume of the Acts of the Parliament of Canada 
purporting to contain a copy of such proclamation, 
order, regulation, or appointment or a not ice thereof ; 

(fc) By the production of a copy of such proclamation, 
order, regulation or appointment, pur|sirting to be 
printed by the King’s Printer for Canada; and,

(c) By the production, in the case of any proclamation, 
order, regulation or appointment made or issued by 
the Governor General or by the Governor in Council, 
of a copy or extract purporting to lie certified to la' 
true by the clerk, or assistant or acting clerk of the 
King’s Privy Council for Canada; and in the case 
of any order, regulation or appointment made or 
issued by or under the authority of any sueh minis
ter or head of a department, by the production of a 
copy or extract purjiorting to he certified to he true 
by the minister, or by his deputy or acting deputy, 
or hy the secretary or acting secretary of the depart
ment over which he presides.

I'nirlamatiiins, eto„ of Lieutenant Governor.

22. Evidence of any proclamation, order, regulation or ap
pointment made or issued by a lieutenant governor or lieutenant 
governor in council of any province, or by or under the authority 
of any member of the executive council, being the head of any 
department of the government of the province, may he given in 
all or any of the modes following, that is to say,—

(a) Bv the production of a copy of the official gazette for 
the province, purporting to contain a copy of such 
proclamation, order, regulation or appointment, or 
a notice thereof;
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(b) By the production of a copy of such proclamation, 
order, regulation or appointment, purporting to be 
printed by the government or King’s Printer for 
the province;

(e) By the production of a copy or extract of such procla
mation, order, regulation or appointment, purport
ing to be certified to be true by the clerk or assistant 
or acting clerk of the executive council, or by the 
head of any department of the government of a 
province, or by his deputy or acting deputy as the 
case may be.

2. Prima facie evidence of any proclamation, order, regula
tion or appointment made by the lieutenant governor or lieuten
ant governor in council of the Northwest Territories, as con
stituted previously to the first day of Septemlier, 1900, or of the 
commissioner in council of the Northwest Territories as now 
constituted, or of the commissioner in council of the Yukon 
Territory may also lie given by the production of a copy of the 
Canada Gazette purporting to contain a copy of such proclama
tion, order, regulation or appointment, or a notice thereof.

Evidence of judicial proceedings, etc. Authentication.

23. Evidence of any proceeding or record whatsoever of, in. 
or liefore any court in the United Kingdom, or the Supreme or 
Exchequer Courts of Canada, or any court in any province of 
Canada, or any court in any British colony or possession, or any 
court of record of the United States of America, or of any state 
of the United States of America, or of any other foreign coun
try. or Is'fore any justice of the peace or coroner in any province 
of Canada, may Is» made in any action or proceeding hy an 
exemplification or certified copy thereof, purporting to lie under 
the seal of such court, or under the hand or seal of such justice 
or coroner, as the case may he, without any proof of the authen
ticity of such seal or of the signature of such justice or coroner, 
or other proof whatever.

2. If any such court, justice or coroner, has no seal, or so 
certifies, such evidence may he made hy a copy purporting to be 
certified under the signature of a judge or presiding magistrate 
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of such court or of such justice or coroner, without any proof 
of the authenticity of such signature, or other proof whatsoever

(IfHclal or publie document» of Canada.- Municipal by-law* or regu
lation».- Evidence.

24. In every case in which the original record could he re
ceived in evidence,—

(a) a copy of any official or public document of Canada or 
of any province, purporting to be certified under the 
hand of the proper officer or person in whose custody 
such official or public document is placed ; or,

(fc) a copy of a document, by-law, rule, regulation or pro
ceeding, or a copy of any entry in any register or 
other book of any municipal or other corporation, 
created by charter or statute of Canada or of any 
province, purporting to be certified under the seal 
of the corporation, and the hand of the presiding 
officer, clerk or secretary thereof ; 

shall be receivable in evidence without proof of the seal of the 
corporation, or of the signature or of the official character of 
the person or |>ersons appearing to have signed the same, and 
without further proof thereof.

Extract» from public hook» and document*.—Evidence.

25. Where a book or other document is of so public a nature 
as to be admissible in evidence on its mere production from the 
proper custody, and no other statute exists which renders its 
contents provable by means of a copy, a copy thereof or extract 
therefrom shall be admissible in evidence in any court of justice, 
or before a person having, by law or by consent of parties, 
authority to hear, receive and examine evidence, if it is proved 
that it is a copy or extract purporting to be certified to be true 
by the officer to whose custody the original has been entrusted.

Entries In jvooks of llovcrnmenl department»^—Evidence.

26. A copy of any entry in any liook kept in any department 
of the Government of Canada, shall be received as evidence of 
such entry and of the matters, transactions and accounts therein
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recorded, if it is proved by the oath or allidavit of an officer of 
such department that such book wan, at the time of the making 
of the entry, one of the ordinary books kept in such department, 
that tiie entry was made in the usual and ordinary course of 
business of such department, and that such copy is a true copy 
thereof.

Copies of notarial acts In Quebec.
27. Any document purporting to lie a copy of a notarial act 

or instrument made, filed or cnregistered in the province of 
Quebec, and to lie certified by a notary or prothonotary to lie a 
true copy of the original in his possession as such notary or 
prothonotary, shall lie received in evidence in the place and stead 
of the original, and shall have the same force and effect as the 
original won hi have if produced and proved : Provided that it 
may be proved in rebuttal that there is no such original, or that 
the copy is not a true copy of the original in some material 
particular, or that the original in not an instrument of such 
nature as may, by the law of the province of Quebec, lie taken 
liefore a notary or lie filed, enrolled or enregistered by a notary 
in the said province.

hot Ire «I using rii|iy under sees, i* to Î7.

28. No copy of any book or other document shall lie received 
in evidence, under the authority of any of the last five preceding 
sections, upon any trial, unless the party intending to produce 
the same has liefore the trial given to the party against whom it 
is intended to he produced reasonable notice of such intention.

2. The reasonableness of the notice shall he determined by the 
court or judge, but the notice shall not in any case lie less than 
ten days.

Order signed by Secretary id State.

20. Any order in writing, signed by the Secretary of State 
of Canada, and purporting to be written by command of the 
Governor General, shall be received in evidence as the order of 
the Governor General.
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tiftlrlal notices. topics printed in Canada (iarelle.
30. All copies of official and cither notices, advertisements 

and documenta printed in the Canada Uaielle shall he jirima 
facie evidence of the originals, and of the contents thereof.

Proof of handwriting of person certifying not required.
31. No proof shall lie required of the handwriting or official 

position of any person certifying, in pursuance of this Act, to 
the truth of any copy of or extract from any proclamation, order, 
regulation, appointment, hook or other document.

2. Any such copy or extract may lie in print or in writing, 
or partly in print and partly in writing.

Proving certain documents without the attesting witness.
32. It shall not Is' necessary to prove by the attesting witness 

any instrument to the validity of which attestation is not 
requisite.

2. Such instrument may la- proved by admission or otherwise 
as if there had been no attesting witness thereto.

Purged Instrument may he Impounded.
33. Whenever any instrument which has lieen forged or 

fraudulently altered is admitted in evidence the court or the 
judge or person who admits the instrument may, at the request 
of any jK-rson against whom it is admitted in evidence, direct 
that the instrument shall be impounded and lie kept in the 
custody of some officer of the court or other proper person for 
such period and subject to such conditions, as to the court, judge 
or person admitting the instrument seems meet.

Kvldenre Art supplemental to previous law.
34. The provisions of this Part shall he deemed to he in 

addition to and not in derogation of any powers of proving 
documents given hy any existing statute, or existing at law.

PROVINCIAL LAWS OP BVIDENCK.

Provincial laws of evidence to apply except where varied hy Canada 
statutes.

35. In all proceedings over which the Parliament of Canada 
has legislative authority, the laws of evidence in force in the
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province in which such proceedings are taken, including the 
laws of proof of service of any warrant, summons, subpoena or 
other document, shall, subject to the provisions of this and other 
Acts of the Parliament of Canada, apply to such proceedings.

STATUTORY DECLARATIONS.

Ntiluturj declarations. Farm.
36. Any judge, notary public, justice of the |>euce, police or 

stipendiary magistrate, recorder, mayor or commissioner author
ized to take affidavits to be used either in the provincial or 
Dominion courts, or any other functionary authorized by law 
to administer an oath in any matter, may receive the solemn 
declaration of any person voluntarily making the same before 
him, in the form following, in attestation of the execution of 
any writing, deed or instrument, or of the truth of any fact, or 
of any account rendered in writing :—

I, A. B., do solemnly declare that (state the fact or facts 
declared to), and I make this solemn declaration conscientiously 
believing it to be true, and knowing that it is of the same force 
and effect as if made under oath and by virtue of the Canada 
Evidence Act.

Declared before me
at this day of A.D, 19

Statutory declarations]— See note to Code sec. 176.

INSURANCE PROOFS.

Affidavits authorized for Insurance proofs.
37. Any affidavit, affirmation or declaration required by any 

insurance company authorized by law to do business in Canada, 
in regard to any loss of, or injury to person, property or life 
insured or assured therein, may be taken Wore any commissioner 
or other person authorized to take affidavits, or before any 
justice of the peace, or before any notary public for any province 
of Canada; and such officer is hereby required to take such 
affidavit, affirmation or declaration.
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ANNOTATED CRIMINAL CODE

( References are to section numbers, not pages)

Abandonment
of child under two, 245

abatement
pleas in, not allowed, 899 (1)

abduction
on false arrest, 297 
child under fourteen, of, 816 
girl under sixteen, of, 315 
heiress, of, 314
alluring away against will of par

ent, 814
deprivation of civil rights, 814 
knowledge of age, 315 
kidnapping, 297
woman, of any age, 818 

abettor
liability, 69, 70 

abortion
counselling the offence, 303 
aiding and abetting, 69, 303, 305 
conspiracy to procure, 303 
evidence of accomplice, 303 
where death résulta, 303 
evidence of previous criminal acts, 

308
attempt to procure, 303 

on one's self, 304 
drug, etc., to procure, sale of, 207 

supplying, 305 
killing unborn child, 306 

abuse
by insulting language to passers- 

by, 236 
accessory

after the fact 
definition of, 71 
husband and wife, 71 (2) 
indictable offences, certain, 574, 

575
murder, 267 

indictment against, 849 
before the fact, 69, 70

accident
furious driving, 285, 285 A 
duty of persons in charge of dan

gerous things, 247 
duty of persons undertaking acts 

dangerous to life, 246 
duty to avoid omissions dangerous 

to life, 248
excusable homicide, 250, 252, 259,

through motor car, 285, 285 A 
accomplice

corroboration of, 1002 
ins)ruction of jury as to corrobora

tion, 263, 1002
distinguished from spies or inform

ers, 1002
wife of accomplice as witness, 1002 

accounts
trader failing to keep, 417 
falsification of, 413 
false prospectus by promoters, 414 
false advertisement to promote 

sales, 406 A
false statement in writing to obtain 

credit, 407 A
fraud by director or manager, 414

Act
definition of, 2 (1) 
wilful disobedience of Act of Par

liament, 164
judicial notice of, Appendix 17, 18

against person administering crim
inal law 

costs in, 1147 
defence in, 1145
limitation of time for, 1143, 1147,

1149
notice of, 1144
public work, preservation of peace 

near, 1149

96
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( References are to section numbers, not pages)

action —continued
against person administering crira 

inal law—continued 
recovery of fees and penalties for,

i iso
tender of payment, 1146 
time and place of, 1143, 1147 
vexatious, 1148

none against justice for enforcing 
conviction, 1151

adjournment
of summary proceedings. 715, 722
of preliminary inquiry, 678
for judgment in summary matter,

adjudication
on preliminary enquiry, 687-690 
in summary matter, 726-731 
enforcement of summary conviction.

741
adjournment for judgment in sum

mary matter, 726
power of trial court to reserve 

judgment, 579
administration 

of criminal law
action against person for. See

of law and justice, offences against, 
155-196

admiralty of England
offence within jurisdidion-of. 591,656 
when bays, gulfs, etc., form part of 

county. 591
offences on foreign ships while 

within three mile limit, 591 
prosecutions under the Merchant 

Shipping Acts, 591 
admiralty defined, as to certain 

offences, 335
offences relating to naval stores, 

431-436, 437 441
receiving necessaries from seaman 

or marine, 439
receiving seaman’s property, 440, 

441 
admission

evidence of. 685
adultery

indictable in New Hrunswick. 310
advertisement

to promote fraudulent sales, 406 A 
of counterfeit money, 569 
of false prospectus. 414

advertising reward
with statement that no questions 

asked if goods returned, 183
affidavit

false. Sri perjury 
affirmation

false. See perjury.

punishment, 109
age

as affecting responsibility for crime, 
17, 18

agent
theft by, 355
money or valuable security held on 

terms requiring an account, 855 
embezzlement, 355 
agency defined, 355 
sales under consignment. 355 
estoppel from disputing agent * 

authority, 355
receiving secret commissions un

known to principal, 355 
conversion of proceeds, acts in vari

ous jurisdictions, 355 
theft by person holding power of 

attorney, 356
principal may not retain benefit 

fraudulently obtained by agent,

false pretense through innocent 
agent, 404

issuing false warehouse receipt, 425 
agriculture

Bank Act receipt for advances on 
products of, 427

wilful damage to agricultural or 
manufacturing machines, 510 

written threats to burn agricultural 
produce, 516

aiding and abetting, 69 
aid to peace officer

refusal of, 31

arrest for offence when, 120 
certificate for, 118

returns of certificates granted. 
1135

disguised person, by, 123 
impounding of gun, 622 
with intent to injure, 121 

limitation of time for prosecution, 
1140 (1/)
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air-gun—continued
pointing at person, 122

to minor, 119 (1)
without keeping record of, 119 (2)

Alberta
charge in lieu of indictment, 873A. 
application of criminal law to, 9 
special provisions as to, 12 
courts of, 12 
rules of court, 576 
N.W.T. Act in. 9, 577 
Supreme Court of, jurisdiction, 577 

alibi
defence of, 259

alien
rights of, 922

allegiance 
See treason 

amendment
of indictment, 889-898 

See mischief.
killing with intent to steal, 350 
theft of animals, 345, 346, 369, 370 
1 rm It y to. 542

time limit for prosecution, 1140 
attempt to injure or poison cattle,

536
injury to other animals, 537 
wilfully killing dog unless justified,

537

receiving inadmissible evidence at 
the trial, 1019

verdict on inconsistent counts, 1020 
limitations of right of appeal, 1013- 

1024
on question of law, 1014 
whether second appeal on new 

grounds, 1014
misdirection and non direction, 1014 
no appeal in certain discretionary 

matters, 1014
question of substantial wrong, 1019 
no writ of error, 1014 
whether appeal possible after com

pletion of sentence, 1014 
bail pending appeal, 1014 
on refusal of reserved case, 1014 
motion for leave to appeal, 1014 
statement of case, 1014 
stating reasons for refusal to re

serve, 1015

appeal - cont inued
court of, definition of, 2 (7) 
indictment, appeal from conviction 

on. See indictment 
to Supreme Court of Canada, 102e 
privy council, abolition of appeal to. 

1025
rules of court as to, 576 
summary conviction, appeal from. 

See summary conviction 
procedure, 750

abandonment of, 760 
certiorari not to lie after, 1122 
conviction or order 

affirmation of, 1121 
evidence of, 757 (3) 
return of, to justice, 757 (4) 
transmission of, to court of 

appeal, 757 (1) 
costs, order as to, 758 

recovery of, 759 
when appeal not prosecuted, 

755
court of, 749 
evidence in, 752 (2, 3) 
failure of. proceedings on, 756 
form, on matters of, 753 
hearing of. 751 
judgment, 754

final. 752 (1), 1121 
procedure on, 750 
quashing conviction or order.

summary conviction, case stated by 
justices, procedure, 761-769 

summary trial, appeal in, 797, 1013 
Supreme Court, appeal to, 1013 (2), 

1024
apprentice

bodily harm to, 249 
correction of, 63

illegal carrying of, 115-128
See weapons

code not to affect Army Act, 8 
receiving regimental necessaries, 438 

arraignment
on indictment, 941 
for offence in summary conviction 

procedure. 721

notice of cause of arrest without 
warrant, 40
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arrest—continued
search on arrest, 40 
statutory power of, 38 
force in assisting peace officer, 31 
with warrant. See warrant 

production of warrant, 40 
on search order. 641-643, 653, 652 A 
without warrant 

by any one
committing offence, person 

found, S3. 646
by night. 34, 36 (1) 
criminal offence, 650 

by night, 648 (2) 
pursued criminal, 649 
pursued offender, 37 
suspected offender, 33 

by officer in His Majesty's service 
person taking liquor on board 

H. M.’s ship, 651 
hy peace officer

committing offence, person found,
85. 646, 647

criminal offence, person found,
648

loiterer at night, 36 (2), 652 
suspected offender, 30-49, 652,

652 A
of suspected procurer, 652 A 
summons or warrant by justices. 

658
information for, 654 
abduction and false arrest, 297

arrest of judgment
motion in. 1007, 1010

arson
offence of, 511 
attempt, 512
See mischief 

art
certain Art Unions exempt from 

lottery law, 236
assault

aggravated, 296
causing actual bodily harm, 295 
common assault, penalty for, 291 
false imprisonment or forcible seiz

ure, 297
definition of, 290 
indecent. 292. 293

on child under fourteen, 294 
kidnapping, 297
peace officer in execution of duty, 

on, 296 (b)
1516

assault—continued
person executing process on, etc., 

296 <«i)
polling day, 296 (e) 
punishment of common assault, 291 
repelling assault, 53-58 
by trespasser, 56-62 
with intent to commit indictable 

offence, 296 (a)
with intent to resist arrest, 296 (6) 
effect of conviction for offence in

volving assault, 295

to determine value of ore in certain 
cases, 424 A

assembly
where unlawful, 87, 89

assignment
of property to defraud creditors, 417

commissions of, in Ontario, 600
associate Justices

on preliminary enquiry, 679
attainder

abolition of, 1038 
attempt

generally, 571 
definition of, 22
act done with intent to commit 

offence, 72
remoteness of act done, 72 
drunkenness as affecting intent, 19,72 
proof of complete offence on charge 

of attempt, 950
proof only of attempt on charge of 

completed offence, 949-951 
punishment of certain attempts, 72 
attempt to murder, 264 
attempt to discharge loaded arms, 

264
punishment, if not otherwise pro

vided. 670, 571, 572 
when prosecution for attempt is 

barred by quashing conviction 
for completed offence, 571 

attorney-general
consent of, for certain prosecutions. 

592-598
definition of, 2 (2) 
powers of deputy, 592 
in summary matter, 730 

autrefois acquit 
plea of, 905-909 
in summary matter, 730
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autrefois convict
plea of, 386, 905-909

badge
false use of police badge, 169A.

ball
grounds for granting, 700 
practice on bail orders, 700-702 
on remand by justice, 681 
justice's jurisdiction to take bail 

on sending case for trial, 696 
after committal, 698-704 
for capital offence, 099 
on speedy trial, 830, 837 
on summary trial for indictable 

offence, 696
Set preliminary inquiry; recogniz

ances; speedy trial; summary 
trial

pending appeal, 1014 
on murder charge, 263 
rules of court as to, 576 
on habeas corpus, 1120

bailee
fraudulent conversion, theft by. 

357, 358
banker

definition of, 2 (8) 
theft by, 358, 1050 
theft by bank cashier or employee, 

859
fraudulent warehouse receipts to 

bank. 4ST, iee
fraudulently alienating property 

covered by Hank Act receipt,
427

securities to bank under the Bank 
Act, 427

bank note
advertisement, etc., resembling, 551 
definition of, 2 (4) 
counterfeiting, 546-551 
printing or engraving advertise

ments in likeness of bank or 
government note, 551 

forged, receiving, etc, 550
seir-ure and destruction of, 622 (1) 

bankruptcy
offences, 417, 418
extradition for certain bankruptcy 

offences, 417 
bawdy house

definition of, 225

bawdy house—continued 
keeper of, 228 (2)

See al*o disorderly house; house 
of ill-fame

beggar. 288 (d), 239 
bench-warrant

when issued, 879-882 
betting house

definition of, 227
examination of persons arrested in, 

642
keeper of, 228 (2), 235
search, arrest, and seizure In, 641

See also disorderly house; gamb 
ling

bigamy
definition of, 307 (7) 
excuses, 807 (3) 
foreign country, in, 307 (4) 
form of marriage. 307 (5) 
Incompetency, no defence, 307 (2) 
punishment of, 308 
consort a compellable witness, 307 
proof of marriage, 807 
British subject leaving Canada with 

intent, 307
proof of foreign marriage law, 807 
foreign divorce as a defence, 307

bird
theft of, 870 
cruelty to, 542, 1140 
keeping cock-pit, 543

birth
forgery of register of, 480-482 
concealment of, 272

blackmail
extortion by libel, 882 
by threat to bring false charge, 

458, 464
demand with menaces, 451, 452 
threat to burn, 510, 748 
threat of personal injury, 748

blasphemous libel, 198 
boarding-house

obtaining accommodation at, by 
fraud, 407 B ,

bodily harm
inflicting unlawfully. 274, 284 
Inflicting with intent to murder, 264 
Inflicting with intent to disable, 273 
spring-guns calculated to inflict, 282 

book-making
race-track betting, 235
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boundary
mischief to landmarks, 531, 532 
offences near boundary of county 

or district, SS4
brands

cattle brands as evidence, 989 
breach of contract

See contract of service 
in certain public services, 499, 500 

breach of peace 
arrest for, 47 
prevention of, 46
person lawfully assisting in preven

tion, 46 
breach of trust

by public officer, 160 
by trustee, 390
no prosecution of trustee without 

consent of ^torney-Oeneral. 
596

breaking and entering
as to burglary and housebreaking.

335, 457-459. 461 464 
entry by artifice, 340 
pretended collusion of servant, 340 

bribery 
See corruption 
of judiciary. 156. 593 
of juryman, 180 
of legislature, 156 
of municipal officer, 161, 1140 
of public officer, 157-159, 1140 
of witness, 180 
at common law, 168 
extradition for, 161 
distinction between bribe and theft 

by misappropriation, 347 
British Columbia

criminal law of England in, 11 
rules of court, 576 

broker
theft by. 858, 1050

brothel
See bawdy house 

bucket shops
suppression of. 231-233 
frequenting, 233 
offence of keeping, 232

bimery
offence of, 202 
attempt to commit, 203

building
wilful damage by tenant to preju

dice of landlord, 529

building—'continued
wilful damage by mortgagor to 

prejudice of mortgagee. 529 
removal of fixtures, 529
And aee dwelling house

mischief to sea marks, 526 
mooring vessel to, 526 

burglary and housebreaking
armed with intent to break, being 

found, 463
armed after the offence, being 

found, 457
break, definition of, 335 (c), 340 (2) 
entering by artifice or collusion. 

340
breaking church and committing 

offence, 455
with intent to commit offence,

456
dwelling and committing offence,

458
by night, 457

with intent to commit offence,
459

shop, etc., and committing offence
460

with intent to commit offence.
461

disguised, being found, 464 (r, d) 
dwelling, definition of, 335 (e), 339 
instruments for, being found with, 

464 <«. |)
night, by, in dwelling with intent, 

etc., 462
recent possession as evidence, 457 
punishment for, after conviction for 

any offence, 465
burial

criminal of, after execution, 1071 
forgery, etc., of register of, 480, 

4H| 4*
unlawful disinterment, 237 
neglect of duty with respect to, 

237 (e)
burning

injury by. See mischief

trials in camera. 645
Canada Evidence Act 

See Appendix 
Canada Temperance Act

warrants under. 661
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capable of being stolen 
what la, 347, 886 
as to receiving, 399 
as to false pretense, 404, 405 

capacity for crime 
exceptions, 16-19 

capital punishment
regulations applying to, 1061-1075 
reprieve, 1063 
pardon, 1076-1080 
See punishment 

careless driving
bodily harm from, 285 

carnal knowledge 
definition of, 7
conviction for lesser offence, 298,

299
aiding and abetting, 69, 299 
of girl under fourteen, 301, 302 
drugging, etc., for purposes of, 

216 (<)
of girl under fourteen, 301 

attempt to have, 301 
of imbecile, 219 
threats for purpose of, 216 (g) 
where unlawful, 298-302 
proof of, 7. 298, 301 
question of consent, 298 
proof of complaint by prosecutrix, 

298
See alno defilement; rape; seduc

tion

fraudulent disposal by consignor of 
goods on which consignee has 
made advances, 426

case reserved 
See appeal 

cattle
definition of, 2 (5) 
fraudulently taking of. 392 

See al*<> mischief 
theft of. 369
attempt to injure or poison, 536 
retention fraudulently of stray 

cattle, 392, 989
fraudulently defacing cattle brand,

989
ownership of progeny of cattle, 392 
wilful damage to, 510 
cattle brands as evidence, 510, 989 
written threat to injure. 538

cattle- continued
cruelty in transportation of cattle 

without rest and nourishment,

caution
by magistrate to accused on pre

liminary enquiry, 684 
certiorari

reducing excessive punishment, 
1124

statute taking away, effect of, 1124 
return of amended conviction, 1124 
discharge of motion to quash, 1127 

procedendo, writ of. not necessary 
upon, 1127 

not to 1h* in case of
juvenile offenders, conviction of,

l its
summary conviction

affirmed on appeal, 1121 
appealed from, 1122 

recognizance on application for, 1126 
recognizance on, 1126 
on question of ouster of magis

trate's jurisdiction, 540 
ordering further detention, 1120 
rules of court affecting, 576 
effect of appeal from summary con- 

vie! lee 11*1, IMS 
powers of amendment on, 1124 
what defects curable on, 1124 

challenge
of jury. 925-939 

champerty
as a crime, 11 

character
of accused, evidence as to, 942 
of adverse witness, appendix 9 
proving conviction of witness to 

discredit his testimony, appen
dix 12

cross-examination of accused 'as 
to prior conviction If he testi
fies on his own behalf, 963 

evidence as to, generally, 964
chastisement

of minors, 63
cheating

at play, offence of, 443

offering worthless cheque as proof 
of hotel fraud, 407 B
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chief constable
definition of, 2 (6) 
deputy, definition of, 2 (9) 

child
abandoning, under two, 245 
act of, under seven, not criminal, 17 

between seven and fourteen, when 
criminal, 18

concealing birth of, 272 
exposing child under two, includes 

wilful omission of care, 240 
correction of, 63
evidence of, not under oath, 1003 
corroboration of child's unsworn 

testimony, 1003
imprisonment of. A’#.-#- prisons and 

reformatories 
killing of 

at birth, 261 
unborn, 306

neglect of, at birth, 271 
parent not providing necessaries for,

242. 244
vice endangering child's morality,

220 A
homicide by wilfully frightening 

child, 252, 265
trial and punishment of. See Juven

ile offenders
warning jury as to testimony of 

young child, 1003 
Juvenile Delinquents Act, 220 A 
child-stealing, abduction, 316 
bona fide claim to possession, 316 

choking
with Intent to commit Indictable 

offence, 276 
church

assaulting officiating clergyman in,'
200

breaking, 455, 456 
disturbing public worship in, 201 
obstructing officiating clergyman in,

198
civil remedy

disqualification to benefit therefrom 
by person guilty of causing 
death by criminal and feloni
ous act, 259

bar of In common assault cases, 
when, 733, 734

not affected by criminal offence, 13

1620

civil rights
restriction upon, where they would 

accrue from crime, 314 
no benefit to accrue under govern

ment contract obtained by 
frill. 159

no benefit to accrue from govern 
ment office corruptly obtained, 
159

clairvoyante
pretending to discover lost or stolen 

goods by occult science, 443 
conjuration «and sorcery, 443

clemency
counsel's address asking, 1004 

clerk or servant
meaning of, as regards theft by 

clerk or servant, 359 
falsifying accounts, 415 
when partly extra-territorial offence, 

416 
clergyman

See church; marriage 
cockflghting, 542 (<•) 

cock-pit, keeping, 543

general effect, 1 
citation of, 1 
marginal notes in, 1 
English and French texts, 1 
effect on, of Juvenile Delinquents 

Ail, 1
forms, 1152

clipping gold or silver. 558 
clippings, etc., possession of, 560 
colouring, 546 (d)

counterfeit, 562 
definition of, 2 (8), 546 (ft) 
made or Imported unlawfully, 554 

penalty for, 624, 626 
seisure of, 623, 626 
uncurrent, altering of, 567 

counterfeit
advertising, 569
buying or selling, below value, 

558 («)
definition of, 546 (*). 547 
finished state not essential to, 548 
gilding and silvering, making by, 

652
importing, 553 (6)
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coin—continued
counterfeit—continued

includes genuine coin valueless as 
money, 546 (/)

possession of, with intent to utter, 
561

seizure and defacing of, 632 (2) 
token of value, definition of, 

546 (/)

copper, definition of, 646 (b) 
gold or silver, definition of, 

546 (n) 
defacing, 559 
definition, 546 
foreign, counterfeit 

exporting, 555
importing or possessing, 563 (b)

copper, 563 (d) 
gold or silver, 663 («) 

uttering gold or silver, 563 (r) 
genuine but valueless as money, 546 

(/>. 650
gild, definition of, 546 (#i) 
instruments for coining

conveying out of royal mint, 557 
making or possessing, 556, 562 

medal resembling, 565 (b) 
second offence, 568 
uttering 

counterfeit
copper, 665 (c) 
gold or silver, 564 

foreign, 563 (e) 
defaced, 56^. 
definition of, 546 (e) 
false, 565 (b)
light gold or silver, 565 (a) 

colour of right
theft by taking without, 347 
as defence to wilful damage, 541

comment
on failure of accused to testify, 263, 

App. C. E. Act 4
commission

to take evidence apart from the 
trial, 995 997

of person dangerously ill, 995, 996 
of person residing out of Canada,

997
commissioner

definition of, 2 (43) 
powers of, 144, 618

judicial, between the provinces, 1013 
committal for trial

on preliminary enquiry, 690 696 
review of, by habeas corpus, 690 
territorial jurisdiction, 690 
Attorney-General may indict regard 

less of commitment, 690 
for different offence than that 

charged, 690 
common law

prosecutions under, 15, 16 
defences under, 16 
punishments under statute and com

mon law, 15
justification or excuse under, 16 
English common law as applied to 

crimes, 589
commutation of sentence 

of death, 1077
company

extradition for fraud by officer or 
director. 405 A

false prospectus by promotors, etc.,
414

locality of offence, 414 
false advertisements to promote 

sales of real or personal prop
erty, 406 A

false statements in writing to 
obtain credit, 407 A 

procuring loan or credit by finan
cial statement or report known 
to be false, 407 A

falsification of company's accounts 
or books, 413

where president necessarily a direc
tor, 414

fraud by director, 414 
fraud by company manager, 414 

compensation
pecuniary. See punishment 

compounding
penal action, 181 
criminal prosecution, 181 

compulsion
excuse for crime, when, 20 
unlawful oath taken under, 131 
of wife by husband, 21 
by threats, 20
as defence or as matter of mitiga

tion, 20

97
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concealment
of birth. 272 
fraudulent, of goods, 397

conception
offering drugs to prevent, 207

concurrent laws
for same offence, 15 

concurrent sentences
provision as to, 746, 1055

confession
effect of person making, being in 

custody, 685
obtained by fraud or deceit, 685 
when statements non incriminating.

as evidence generally, 685 
induced by artifice or trick, 264 
testimony of accomplice, 263 
onus of proving th'at voluntary, 685 
in writing, 685 

consent
to death, no excuse, 67 
prosecutions requiring consent 

Admiralty of England, offence 
within jurisdiction of, 591 

breach of trust, criminal. 596 
disclosure of official secrets, 592 
explosive substance, making or 

having, 594
framed by vendor or mortgagor,

sit
judicial corruption, 593 
unseaworthy ship, sending to sea, 

595
uttering defaced coin, 598 

consignment
sales of goods under. 355 
theft by bailee,'347, 348 
fraudulent disposal in fraud of con

signee making advances to 
shipper, 426

fraudulent warehouse receipts, 425, 
427

conspiracy 
generally, 573 
defile, to, 218 
venue in. 573 
defraud, to, 444
acts and statements of co-conspira

tors, 444
common law conspiracy, 444 
where indictable offence the subject 

of the conspiracy, was com
pleted, 573

conspiracy continued 
to murder, 266
false accusation, to bring, 178 
indictable offence, to commit, 573 
trade, in restraint of. See trade.

constable
falsely pretending to be a, 169 A
See peace officer 

contempt of court
as a crime, 180
in libel concerning pending litiga

tion, 334
contract of service

for certain public utilities, light.
power, water or gas, 499 

railway cancelling transportation 
facilities in breach of contract.
499

breach of, 499
definition of Act, 335 (o) 
posting up copy of provisions re

specting, 500
contractor

contribution by, to election fund,

co-owner
theft by. 352 
mischief by, 541

of indictment, 895
copyrights

musical and dramatic, offences and 
punishments relating to, 508 A, 
SOS B

coroner
inquisition, 667

no one to be tried upon, 940 
warrant by, 667
duties both ministerial and judicial,

(.(,7

subsequent use of depositions taken 
at inquest, 667

removal of verdict and proceedings 
by certiorari, 667 

corporal punishment 
See correction ; punishment 

corporation
indictment of, 916 
appearance by attorney, 916 
notice to, 918
proceedings in default, 919, 920 
liability to summary conviction, 

720A.
punishment by fine. 1035 (3)
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corpus delicti
in homicide, 259

correction
of child, etc., justifiable, 68

corroboration
required for certain offences, 1002 
proof of opportunity, effect of, 1002 
implication of accused, 1002 
child's unsworn testimony, 1003 
from testimony of accused, 1002 
of accomplice, 1002 
of confession, 1002 

corrosive fluid
throwing, etc., of, with intent, 280 

corruption 
judicial, 156

prosecution for, 593 
juryman of, 180
members of parliament or legisla

ture, 156
municipal, 161

limit of time for prosecution of, 
1140 (1 b)

public officer, of, 157, 158, 159 
limit of time for prosecution of, 

1140 (1 6) 
witness, of, 180

assault, in case of, 1046 
forgery of trade mark, etc., 1040 
libel, 1045
of preliminary inquiry against 

prosecutor bound over at his 
own request, 689 

speedy trial, 1044 
nummary trial, 1044 
taxation of, 1047
ordering costs against person con

victed, 1044
enforcement of order for costs, 

1044 (3)
payment from official fund of costs 

and expenses of prosecution,
1044

rules of court as to, 576 
allowance for loss of time to 

prosecutor, 1044 (2) 
on summary conviction, 735 
on dismissal of summary convic

tion proceedings, 736 
recovery of costs in summary pro

ceedings before a justice, 738, 
767

counsel
failure of to raise objection at trial,

opening defence, 944 
summing up 942, 944 
address asking clemency, 1004 
assigned for indigent prisoner 

charged with murder, 263 
in summary conviction matters, 715 
on preliminary enquiry, 682

Set indictment, procedure by 
counterfeit 

Sir forgery
of government seals, 472 
of court seals, 473 
of registry office, 473 
of proclamation or government

notice, 174 
bank notes, 546-551 
coins. 546-549, 552-568

counterfeit money 
See ahw coin 
advertising, 569 

coupon schemes 
as lotteries, 236 

courts
appeal, definition of, 2 (7) 
counterfeiting seal of, 473 
disobedience to orders of, 165 
fair reports of proceedings of, 322 

•judicial comity between provinces, 
iei i

jurisdiction of. See jurisdiction
covekeeper

issuing false receipt for timber 
stored, 425

credit
obtaining by false pretense, 405 A 
fraudulent financial report as basis 

of, 407 A 
creditors

frauds upon, 417 

defined, 1
federal jurisdiction over, 1

criminal breach of trust 
punishment of, 390 

criminal information
when available for libel, 334 

criminal libel 
See libel

criminal negligence
by furious driving, 285
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criminal negligence -cuntinned
in managing motor car, 285, 285 A 
of person undertaking act danger

ous to life, 246
causing grievous bodily injury, 284 
of person in charge of dangerous 

things, 247
duty to avoid omissions dangerous 

to life, 248
causing bodily Injury of a danger- 

• ous nature, 258, 284 
manslaughter by neglignece, 262, 

268-
crops

injury to. See mischief 
cross-examination

full opportunity, 999 
waiver, 999
as to prior convictions, 359, Appen

dix 4
of accused as to his prior convic

tions if witness on his own 
behalf, 963

Crown
res judicata against, 15, 907

Crown Rules
authority of provincial courts to 

make rules of procedure, 576 
Alberta rules, 576 
B. C. rules, 576 
Ontario rules, 576 
Saskatchewan rules, 576 

special provision as to cases stated 
by justices, 761

special provision as to security on 
certiorari motions, 1126

animals, to. See mischief 
in transportation of cattle, 544,

544 A
ill-treating lanimal, 542 
keeping cock-pit, 543 
cattle, to. Se> mischief 
children, to. Nee child 

currency
counterfeiting of, 546-568 
advertising counterfeit money, 569 

cutting booms
unlawful act of, 525

wilful. See mischief
colour of right, 540, 541
legal justification or excuse, 16, 540,

541

dead body
concealing, of infant, 272 
failure to bury, 237 (a)
indignity to. 237 <b) 
unlawful disinterment, 237 

deaf and dumb 
defilement of, 219 

death
consent to, no excuse, 67 
falsifying register of, etc., 480, 481, 

482
death sentence

arrest of execution in case of 
pregnancy, 1008 

burial, place of, 1071 
certificate of surgeon, 1068 (1), 

1072
false, 184

commutation of, to imprisonment, 
1077

confinement of prisoner under sen
tence, 1064

conviction by verdict or on confes
sion, 1061

declaration by sheriff and gaoler, 
1068 (2), 1072 

deputies of sheriff, etc., 1069 
execution, place of, 1065 

presence at, 1066, 1067 
form of, 1062 
hanging, 1062 
inquest on body, 1070

prison officer and prisoner not to 
be jurors, 1070 (4) 

irregularities. 1073 
procedure, 1074 
regulations as to. 1076 
report of sentence to Secretary of 

State, 1063 (1) 
reprieve, 1063 (2) 

declaration
false. See perjury

fraudulent concealment of, 419 
de facto officers, 155 
defamatory libel 

defined, 317
what is publishing a, 318 
publishing upon invitation, 319 
publishing proceedings of courts of 

justice, 320, 322 
when a contempt of court, 334 
publishing parliamentary papers. 

321, 322
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defamatory libel—continued 
fair comment, 325 
fair report, 322, 323 
matters of public interest, 324 
in seeking redress, relevancy, 326 
in giving information, 327, 328 
in sale of books, 330 
general authority to newspaper 

managers, when presumed, 329 
when truth a defence, 331 
extortion by libel, 332 
libel of wife by husband, or vice 

reran, 334
punishment of libel, generally, 334 

when known to be false, 333 
finding sureties for good behaviour, 

334
criminal information, when avail

able, B84

in conviction, etc. 
after appeal, 1129 
breach of peace near public work, 

1132
cured by Indictment, 1010 (2) 
juvenile offender, of, 1123 
removed by certiorari, 1124, 1125 
summary conviction on, 1121 
summary trial, on, 1130 
in summary matters, 723-725

of person or property, 52 
repelling assault, 53, 54 
preventing insulting assault, 55 
of movable property, 50-58 
of dwelling-house, 59-02 
of immovable property, 01, 02 
evidence for, on preliminary en

quiry, 080
insanity as a, 900-970

defilement
conspiracy to defile, 218 
deaf and dumb women, of, 219 
householder permitting, 217 

prosecution of, 1140 (1 c) 
idiot, of, 219
parent or guardian procuring, etc.,

procuring, etc., 210 
prosecution for, 1140 (1 c)

See alao carnal knowledge; rape; 
seduction

definitions
Criminal Code, in, 2
other Acts, in, application of, 0

delinquency
of juvenile, 044
contributing to child's delinquency,

1.1 l

demand
of property with menaces, 451 
of property with intent to stetal, 45*. 
by threats or accusation, 453, 454 

demurrer A €
form of, 3W4 • * ^
joinder in, 4U4 f

deodand
abolition of, 1032

depositions
right of accused to inspect, 894 
obtaining copy, 890 
waiver of formalities, 999 
de bene eaae, 998, 999 
in summary conviction matters, 721 

deputy chief constable 
definition of, 2 (9) 

describing the offence
immaterial averments in Indictment. 

844, 852-863
as to property, 864-809, 893 
particulars may be ordered. 859, 

860
deserter

arrest of, 657 
concealing, 84 (c)
resisting execution of search war

rant for, 83
desertion

inciting or assisting
from His Majesty’s service, 82 (e)
from militia or mounted police, 84

destruction
of forged paper, 632 
of gaming equipment, 641 
of lottery equipment. 641 
of liquor in proclaimed district, 614

destructive substance
throwing with intent to disfigure or 

burn, 280
detainer

forcible, 102, 103
director

of company, issue of false prospec
tus by, 4 I I 

See company
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discharge
of jury, 960

discipline
maintenance of, on ship, justifiable,

64
discretionary matters

where no appeal from. 1014

being found disguised with intent. 
464, 465

disobedience
lawful
statute te. H»4

disorderly coiduct, 2!ffl (/, a), 239 
disorderly house

definition of, 228 (1) 
keeper of, 228 (2) 
inmate of. 229 A 
being found in, 229 
preventing officer entering, 230 
search warrant for vagrant, etc., in, 

643
third or subsequent conviction for 

keeping or being inmate of, 
228, 229 A

finding gaming instruments or 
opium equipment in, 986 

disqualification
of justice, 705
relationship to prosecutor may dis

qualify justice, 705 
from bias or interest, 705

distress
in default of paying fine on sum

mary conviction, 741-747 
commitment in default of, 739- 

742
if defendant already in prison, 

746
for costs, 742
remand pending execution, 745 
tender and payment, 747 
warrant of

commitment instead of, 744 
endorsement of, 743 

district, county, or place, 
definition of, 2 (10)

disturbance
meeting for public worship, etc., of,

peace, of the, 238 (g) 
dividend warrants

false, making or delivering, 485

divorce
in Canada, 307
foreign divorce as defence to 

bigamy charge, 307
document.

See document of title; forgery; fraud
inspection of documents by accused, 

894-897
theft of testamentary instruments, 

361
theft of judicial or official docu

ments, 363
compelling execution of by force or 

threat, 450 
forgery of, 466 471 
offences resembling forgery, 472- 

485
of title to goods. 2 (11) 
of title to lands, 2 (12) 
forgery although false document in

complete, 466
false document defined, 335 
signing fraudulently without author

ity. 477
demanding or obtaining anything 

by forged document, 478 
destroying election documents, 528

document of title 
t h» ft <,f MS
destruction of, fraudulent, 396 
goods, to, definition of, 2 (11) 
land, to, definition of, 2 (12)

dog
theft of, 370

domicile
as affecting recognition of foreign 

divorce, 307
matrimonial domicile, 807

Dominion police
powers of commissioners of, 142-154

doubt
accused to have benefit of, 942, 959 

drilling,
unlawful, 98, 99

limit of time for prosecution for, 
1140 (l «/)

See abortion
use of to stupefy woman, 216 

drugging
defilement, for purpose of, 216 (*) 
with intent to commit indictable 

offence, 276
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drunkenness
as affecting sanity and intent, 19 
habitual drunkenness endangering 

child's morality, 220 A
duel

challenge to fight, 101
duplicity

in Information for summary pro
ceedings, 710

dwelling
See burglary; justification; mischief
defence of dwelling house, 52-55. 

59-62
stealing in, 380
threats or menaces combined with 

theft in, 380 
wilful damage to, 510

dying declarations
as evidence in homicide, 259 

election documents 
theft of, 367 

electricity 
theft of, 351 

embeazlement
offence included under term of 

theft, 847 
encumbrance

fraudulent concealment of, by ven
dor, 419

England
admiralty of, offences within juris

diction of, 591, 656 
criminal law of 

application of, to 
British Columbia, 11 
Manitoba, 12 
Ontario, 10

trial of offence against, 589
entry

forcible, 102, 103 
error

former proceedings in error abol
ished. 1014

escape
assisting or permitting

conveying things Into prison, by,
194

death or life sentence, of person 
under, 181

prisoner of war, of, 186 
discharge under pretended author

ity. 195
from custody, after conviction, 189 

before conviction, 189

escape—continued
imprisonment or recapture, 196 
permitting, by officer, 191, 193 
preventing, 37, 41, 42. 43 

after arrest, 44, 45 
prison breaking, 187 

attempt at, 188 
punishment of, 185 
shooting at person fleeing from

espionage
illegally obtaining of communicat

ing Information of military 
value, 78, 85, 86

every one
definition of, 2 (13)

evidence
depositions previously taken on the 

investigation of the charge, 
when «admissible, 999 

of accused in prior civil proceed
ings, 405 A 

of child. 1003 
of accomplice, 1002 
of spies or informers, 1002 
commission, by, 716 (2), 995-998 

out of Canada. 997 
confessions or admissions, 259, 685 
corroboration of, 1002, 1003 
counsel's admission of any fact, 978 
proof of opportunity, when corrob

orative, 1002
dying declarations as evidence in 

homicide, 259 
fabrication of. 177 
cattle brands as, 989 
intoxicating liquor, evidence with 

respect to, 217
in vicinity of public work, 617 

judicial notice of order in council, 
etc.. 1128

libel, on trial for, 947 
photographing of criminals, 978 
Criminal Identification Bureau, 682. 

978
finger prints for identification 682, 

978
preliminary inquiry on. Set prelim

inary inquiry
previous conviction, evidence of, 982 
when provincial laws applicable, 1 
of similar crimes, when admissible 

and for what purpose, 259
ir,?;
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evidence—continued
special provision for proof or statu

tory presumption for particular
offences, 979 994

summary conviction, on. See sum
mary conviction 

on trial generally
admission by accused, 978 
child

age of, 984 
not under oath, 1003 

child-murder, 983 
'counterféit coin, 980 
counterfeit money, advertising of,

yhi
fraudulent marks on merchan

dise, 992
gaming house, 985, 986 
gaming In stocks, etc., 987 
previous conviction, 982

for receiving stolen goods,
994

previous trial, in case of per
jury, 979 

property 
cattle, 989 
timber, 990

public stores, case relating to,
991

receiving stolen goods, 993 
previous conviction for. 994 

stealing ore' or minerals, 988 
taken apart from trial 

by commission, 995, 998 
out of Canada, 997 
presence of accused at, 996 

depositions read in evidence 
taken by commission, 998 
taken on preliminary inquiry, 

999, 1000
statement by accused before jus

tice, 1001
on trial of summary conviction

commission, by, 716 (2) 
depositions need not be signed, 

721 (6)
exception negatived by com

plaint, If, 717. 
oath on, 716 (1) 
reply in, 721 (4) 
taking of, 711

weight of testimony of young child, 
1003

evidence— continued
admissions by accused, 978 
witnesses. Sue witnesses 
professional or expert evidence of 

farslgn law, 307 
exaggeration

as affecting false pretense, 404
exception

failure to negative, as affecting in
dictment, 889

excess
in punishment, correction on certi

orari, 1120, 1124 
exclusion

of public from trial, 645 
execution of process, etc. 

beyond jurisdiction, 27 
erroneous process, etc., 26 
irregular process, etc., 29 
lawful process, 24 
lawful sentence, 23 
lawful warrant, 25 
misconduct with respect to, 166 

execution
of sentence of death. See punish

ment (capital)

limitation of number of expert wit
nesses, appendix 7 

explosion
damage by, endangering life, 510

U e)
damage by, with intent to murder,

264
explosive

attempt to cause dangerous explo
sion with, 113 (e) 

attempt to destroy property with, 
112

bodily injury by, 279 
causing dangerous explosion, 111 
causing to explode, with intent, etc., 

280
definition of, 2 (14) 
making or having for unlawful pur

pose, 113 (6), 114 
seizure and disposal of, 633 
sending, with intent, etc., 280 
throwing or placing, with intent, 

etc., 280
serious injury to property, 111 
claim of right, 111
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explosive continued
possession of, as a public nuisance 

where endangering public
safely. 114. 222 

extortion
accusation or threats of accusation 

of crime, by, 461, 454 
document executed under threats, 

by, 450
menacing demand with intent to 

steal, by, 452
menacing letter demanding property, 

by, 451
extradition

for fraud by bailee, trustee or 
agent, 405 A

for fraud by a company director,
405 A

for fraud by banker, 405 A
for fraud by a company officer,

405 A
for bribery, 161
for obtaining money or property 

by false pretenses, 405 
for larceny (theft), 386 
application of certain code proce

dure to, 687
review of, on habeas corpus, 687
trial after, 942 

extra-judicial proceedings
false oath or declaration in, 175 

factor
theft by. 358, 1050 
issuing false warehouse receipt, 425 

false document
defined, 335, 338, 466 
making false document, forgery, 

466-471
counterfeiting offences, 472-474

false entry
in registers of births, deaths, 

burials, or marriages, 480 
false certificate of entry in register,

482
in government account book, 484

false imprisonment
when criminal. 297

stealing by, 381
false name or initials

in trade mark offences, 335 (fc), 
335 (*)

false news
injurious to public interest, 136

false oath
in judicial proceedings, 170-174 
in extra-judicial proceedings, 175,

176
fabricating evidence, 177 
conspiracy to bring false accusa

tion, 178
corrupting witness, 180

false pretenses
definition of, 404
matter of fact either past or pres

ent, 404 
by conduct, 404
obtaining credit by, 405A, 407B 
execution of valuable security 

obtained by, 406
continuance of pretense as an in

ducing cause, 404
pretending to enclose money in let-

punishment of, 405 
evidence of accused given in civil 

proceedings, 405 A 
stating the offence, 403 
evidence of similar arts, 405, 405 A 
instructions to jury, 405 
details or particulars, 405 A 
former conviction or acquittal, 405 
attempts, 405 
extradition, 405, 405 A 
concurrent charges on same facts. 

405 A
certain advertisements, 406A 
sending letters for purpose of, 209 

false trade description
applying to goods, 335 (1). 335 

(m), 335 (I), 337. 341, 342. 
486 495 

falsification
of company's accounts, 413-415

fees
of justices and justices' clerks, 770 
of constables. 770
of witnesses in summary matters, 

770
of interpreters, 770

feigned marriages
procuring a pretended marriage, 

309
felony

distinction between misdemeanour 
and, abolished. 14 

former law, 14
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theft of, 877 
mischief to, 580

ûght
other than prise, 108 
prise. Set prise fight

financial statement
to obtain credit, falsity of, 407A

fine
amount of, In discretion of court, 

1029
application of. 1080. 1087 

in relation to 
coin, 1041
cruelty to animals, 1048 
deserters and their effects, 

1042
in addition to other punishment,

1035 (2)
instead of other punishment, 1085 

(I)
moiety to private prosecutor, when,

1036 (2), 1088 (2), 1041, 
1042, 1043

recovery of, 1038
limit of time for, 1141 

remission of, 1084, 1085 
fire

injuries by. See mischief 
evidence of arson, 511 
wilfully setting fire in other cases. 

513-515
threats to burn, 516

fire-alarm system
wilful damage to, 521

carrying of, by disguised person, 
123

impounding and destruction of. 122 
pointing, at person, 122 
prosecutions, limit of time for, 1140 

(1 /)

stealing from building, 372 
theft by tenant or lodger, 300 
wilful demolition or severance by 

tenant, 529
flight

arrest during, 37
srrest in fresh pursuit, 37, 649

flogging
See whipping 

food
selling unwholesome, 222

food—continued
obtaining fraudulently. 407B 

force
lawful use of

against trespasser, 62 
correction of child, pupil, or 

apprentice, 63 
in repelling assault, 53-55 
where aggressor declines further 

conflict, 54
defence of dwelling, 59 

at night, 60
movable property, 56, 57 
persons under protection, 55 
real property, 61 

discipline of ship, 64 
executing process, etc., 39, 40 
forcible entry, 102, 103 
forcible detainer. 102, 103 
forcible selsure of person, 297 
preventing

breach of peace, 46 
escape, 41, 42. 43 

after arrest. 44, 45 
commission of certain offences, 

52
injury to person or property, 52

self-defence, 54
responsibility for excess in use of, 

66
when manslaughter justified, 52-54, 

250, 252, 262
forfeiture

8rt punishment

definition of, 466 
document

MUUm "f IS* (/) 
false, definition of, 335 (/), 838 

exchequer bill
definition of. 335 (A) 
paper, definition of, 335 (<) 

Instruments, materials, and prepara
tions fur. -17 1

punishment of, 468, 469, 470 
revenue paper, definition of, 835 (p) 
trade mark. Set trade marks 
uttering forged document, 467 
offences resembling forgery

certified copy of document, false, 
482, 483 

counterfeiting
government mark or brand, 

479 «)
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forgery—continued
offences resembling forgery—cont’d 

counterfeiting—continued
proclamation, order, etc.. 474 
seals, certain. 472, 473 
stamps, 470

dividend warrant, issuing false.
485

executing document without 
authority, 477

obtaining property by forged in
strument. 478

public funds, false entry in books 
relating to, 484

register of births, etc., falsifying, 
480, 481, 482 

telegram
sending false. 470 
sending in false name, 475 

formal charge
in lieu of indictment. 873A 

former jeopardy
plea of autrefois. 005-909 
res judicata at common law, 007 

form of marriage 
defined, 240 
feigned marriages, 309 
bigamy, 307, 308 
illegal conjugal union, 310 
unlawful solemnization of a mar

riage. 311, 312

rode forms to be deemed sufficient. 
11N

code forms, text of. 1152 
forms in certiorari, habeas corpus, 

and in extraordinary proceed
ings. Crown rules affecting, 576

fortune telling, 444 
fraud

advertising false statements on 
sales. 406A

books, etc., of corporation, falsify 
leg, 413 

by clerk, 415 
to defraud creditors, 418 

cheating at play, 442 
concealment of goods. 397 
by false ticket, 412 
consignee, fraud on, 426, 428 
conspiracy to defraud, 444 
in obtaining credit, 405A 
creditors, fraud on, 417. 418 
deeds, concealing, 419

fraud—continued
encumbrances, concealing, 419 
false pretences, letters for purpose 

of, 209
food and lodging cases, 407R 
fortune telling, 443 
fraudulent conversion with Intent 

to steal, 347
by co-owner in appropriation of 

property, when theft, 352 
by co-owner in wilful damage to 

property, when mischief, 541 
theft by fraudulent conversion, 

347
fraudulent financial report, 407 A 
extradition for false pretenses. 

405
extradition for fraud by company 

director, or by bailee, 
banker, etc., 405A 

hotel frauds, 407B 
fraud on boarding house, 407B 
pretense of having baggage on 

getting lodgings at hotel, 
etc., 407B 

personation, 408-411 
falsification of accounts, 413 
gold, unlawful sale of, 424 (b, c) 
gold mine, fraud by lessee of.424 (a) 
government, frauds upon the, 158 
obtaining goods by, 405 
hypothecation, fraudulent, 422 
knowingly and wilfully accepting 

or using false warehouse re
ceipt, 425, 427

letters or circulars to defraud the
peWie, 209

marine stores, old. unlawful dealing 
in. 431

military and militia clothing, etc., 
receiving from soldiers, 438 

obtaining money by, 405 
naval clothing, etc., receiving from 

seamen, 335 (q). 439 
pedigree, falsifying, 419 
prospectus, false, 406A, 414 
public stores

marks on, tampering with, 433,

possession, unlawful, of, 435, 436 
sale, unlawful, of, 435 
search for, 437

quarts, gold, unlawful sale of, 424 
<b. ')

1531



Vkiminal Code

(References are to section numbers, not pages)

fraud—continued
receipt, false, for goods, 425, 428 

under Bank Act. 427, 428 
registration of title, fraudulent, 420 
return, false, by public officer, 416 
sale, fraudulent, 421 
sales promoted by fraudulent ad

vertisement, 406A 
seaman’s property, receiving, 335 

(r), 440, 441
seizure of land under execution, 

fraudulent. 423
silver, unlawful sale of, 424 (b, r) 
silver mine, fraud by lessee of,

424 (a)
ticket, obtaining passage by false,

412
trader failing to keep accounts,

valuable security, obtaining to be 
executed by fraud, 406 

false warehouse receipts, 425, 427

sale of, without title, 429, 430 (e) 
secreting, 430

upon creditors, by fraudulent dis
posal of property, 417, 418 

upon the government 
contractor

subscribing to election fund, 
158 (i)

withdrawal of tender of, cor
rupt, 158 (c, d) 

definitions, 156 
public officer

gift to, 158 (g, h) 
undue influence of, 158 (o, b, c) 

pMtalmit, 1SS (1)
If value exceeds $1,000, 158 (2) 
4IhmI Uni I as. 159 

settlement of claim, reward for, 
- (/)

fraudulent marking of merchandise 
See trade marks

official text of code in both English 
and French languages, 1

fright
homicide by wilfully frightening 

child or sick person, 252, 255
full answer and defence

right to make. 715, 786, 942 
full opportunity to cross-examine 

■eaalag of, 999

furious driving,
injury by, 285
misconduct in motoring, 285, 285 A, 

285 B
gambling

ill public conveyance, 234

in stocks and merchandise, 231 
frequenting place for, 233 

being found In common gaming 
house, 229

gaming house
See al*o disorderly house
definition of, 226
examination of person arrested in, 

642
keeper of, 228, 232 
search, arrest, and seizure In, 641 
form of search order, 641 
preventing officer entering, 230 
being found In, 229 
bucket-shops, 231-233 
betting, pool-selling and book-mak

ing, 235 
gas company

wilful breach of contract with muni
cipality, 499

Gaspé
offences in district of, 588

theft of, 377 
mischief to, 630

gold
mine, fraud by lessee of, 424 (a) 
mined or quartz, search warrant for, 

637
unlawful sale of, 424 (6, c) 

Government employee
theft by, of public funds, 359 

Government seals 
counterfeiting, 472 

Government stores
unlawful possession of, 35 

Governor-General
when consent of. necessary to 

prosecution, 591

giving or accepting false warehouse 
receipt for, 425

fraudulent receipt for account of 
bank making advances, 427 

fraudulent alienation of, after Bank 
Act receipt to secure advances, 
427
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grand Jury
proceedings before, 874 878 
endorsing names of witnesses, 876 
constitution of, 921
See indictment, procedure by

Great Lakes
admiralty jurisdiction in respect of, 

591, 656

See fire-arm 
guardian

defined, for certain offences, 240 
duty of person in charge of anolhrr 

to provide necessaries of life
241 245

neglect to provide for ward, 242 A
habeas corpus

rules of court affecting, 576 
direction for amended commitment, 

1120
remand for proceedings de novo, or 

further proceedings, 1120 
ball on. 1120
order of protection to magistrate 

and officer, 1132
detention of accused during proceed

ings on, 1120
jurisdiction of Supreme Court of 

Canada in, 1024 
handwriting

comparison of, 334, Appendix 
secs 7, 8 

hard labour, 1057 
hole in ice,

unguarded, 287 
holiday

meaning of, as used in the Code,
661

validity of proceedings on, 961
homicide

defined, 250
killing of child at or near birth, 251 
acceleration of death. 256 
culpable, definition of, 252 
death, within a year and a day, 254 
fright, by, 255
Influencing the mind, by, 255 
Injury whose treatment brings 

death, 258
manslaughter, when homicide is 261,

murder, when homicide is, 259^ 260 
preventable death, 257 
time of death, 254

homicide continued 
by misadventure, 250 
when excusable or justifiable, 250

hotel frauds
fraudulently obtaining food and 

lodging, 407 B
house

breaking into, etc. See burglary and 
housebreaking

injury to. See mischief, 
riotous injury to. See riot 
when outbuilding deemed part of 

house. 339
entry hy artifice or breaking, 340 
breaking out, 455-458 
being found In, after unlawful 

entry, 462
being found armed with intent to 

break, 463
possession of instrument of house

breaking, 464 
house of ill-fame

See ahm disorderly house 
offence of keeping, 228-230 
being found in, 229 

•being inmate, 229 A 
enticing women to, etc., 216 
search warrant for women in, 238 

M, Jk), 239 
husband and wife

when consort not an accessory after 
the fact, 71

duty of head of family to provide 
necessaries, 241-245 

neglect to provide for wife and 
children, 242 A

destitute or necessitous circum
stances, 242 A

evidence of marriage on charge of 
neglect, 242 B

evidence of parentage on charge of 
neglect, 242 B 

theft as between, 354 
theft by assisting either to mis

appropriate, 354
by receiving property misappro

priated by one belonging to 
the other, 354 

ice
leaving hole in ice unguarded, 287

identification
of criminals by Bertillon system, 

682
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identification continued
Canadian Criminal Identification 

Bureau, 682
finger-prints, records of, 662, 976 
photographing of criminals, 976 
of person named in certificate of 

prior conviction on conviction 
for second or subsequent 
offence, 982

idiot
See insanity 

ignorance
of law, no excuse for crime, 22

illicit intercourse 
See sexual crimes 

Imperial Act
trial of offence against, 589 

imprisonment
cumulative, 1055 
in gaol. 1056
hard labor, with or without, 1057 
indictable offence, for, if not fixed, 

1062 (1)
legality of inquiry into, 1120 
minimum term of, 1054 
recapture on, 196 
second offence, if not fixed. 1053 
summary conviction, on, if not 

fixed. 1052 (2)
term less than two years, for, 1056 

minimum, 1054
See punishment 

in camera
hearing of certain cases, 645 

Incest, 204 
incitement

of Indiana to breach of peace, 109 
to Indictable offence. 110 

to desert, 82, 84 
to meeting, 81 
to offence, 69, 70 

indecency
act of, in public place, 205 
act of, gross, between males, 206 
book, indecent, 207 
exhibition, indecent, in public place, 

236 (r). 239
indecent assault, 292, 294 
play, etc., indecent, 208 
posting indecent letter, etc., 209 
public place defined. 197 (c) 
evidence of complaint in indecent 

assault, 292

indecency —continued
house kept for practice of indecent 

acts, 225, 226 230

inciting, to riotous act or breach of 
peace, 109

to indictable offence, 110 
woman, prostitution of, 220

Indictable offence
trial <»f

by indictment. AY. indictment, 
procedure by

juvenile offenders. Am juvenile 
offenders

speedy. Set speedy trial 
summary. See summary trial 

indictment, procedure by
amendment 

of count, 889
on application of accused, 892 

of indictment, 889, 898
adjournment if accused preju

diced. HO
endorsement of. on record, 891

case reserved, refusal of, 1015, 
1016

conviction in trade conspiracy, 
from, 1012

dissenting judge, 1013 (3) 
evidence for court of. 1017 
judgment, from, 1013 
police magistrate, from sentences 

of. 1018
powers of court of, 1018, 1019.

1010
Privy Council, none to, 1025 
sentence of police magistrate, 

from. 1013
Supreme Court, to, 1013 (3), 1024 
suspension of sentence in case of.

loss
verdict, from, 1013 

arraignment, 941
arrest of judgment, insufficient 

grounds for, 1010 
bench warrant and certificate, 879 

warrant by justice on certificate, 
880

committal or hail. 881 
if accused in gaol, 882 

copies of documents
right *of accused to. 894, 895, 896 

in case of treason. 897
1634
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indictment, procedure by—continued 
coroner’s inquisition

no one to be tried upon, 940 
corporation, indictment against 

appearance by attorney, 916 
certiorari, etc., not required. 917 
default of proceedings on, 919 
notice to, 918 
trial in absence of, 920 

demurrer, form of, 334 
joinder to demurrer, 334 

error, no proceedings in, 1014 (I) 
evidence

corroboration of
of child not under oath, 1003 
two witnesses required in cer

tain cases. 1002 
of accomplice, 1002

admission by accused, 978 
child

age of, 984 
not under oath. 1003 

child-murder. 983 
counterfeit coin. 980 
counterfeit money, advertising 

of, 981
fraudulent marks on merchan

dise 992
gaming house, 985, 986 
gaming in stocks, etc., 987 
previous conviction. 982

for receiving stolen goods,
994

previous trial, in case of per
jury, 979 

property 
cattle. 989 
timber, 990

public stores, case relating to,
991

receiving stolen goods, 993 
previous conviction for, 994 

stealing ores or minerals, 988 
taken apart from trial 

by commission. 995. 998 
out of Canada, 997 
presence of accused at, 996 

depositions read in evidence 
taken by commission, 998 
taken on preliminary inquiry, 

999, 1000
statement by accused before 

justice, 1001

indictment, procedure by -continued 
indictment

accessory after the fact, against,
849

amendment of, 889, 898
adjournment if accused preju

diced, 890
endorsement of, on record, 891 

counts of
alternative charging of offences, 

854, 892
amendment of, 889

on application of accused, 892 
division of, by order of court,

892
form and contents of, 852, 853 
immaterial averments in, 855, 

861, 862, 863 
joinder of, 856 

for theft, 857 (2) 
quashing of, 871 
separate trial of each count, 

857, 858
finding of. by grand jury, 921 (2) 

form of. 845
finding indictment includes a pre

sentment by grand jury, 5 
joint indictment, 263 
local description in, 844 (2) 
parchment not necessary for, 843 
particulars of charges, 859, 860 
post office employee, against, 850 
preferring, by

any one, by order of court, 873 
(2, 3)

attorney general, 873 (1) 
crown counsel, 872 
person bound over to prosecute. 

871
order of judge, for perjury, 870 

pretending to enclose money, for,

previous conviction, charging, 851 
property, laying of, in

amendment of, at trial, 893 
corporation, of, 865 
crown, in the, if no owner 

proved. 893 (2) 
joint owners, of, 864 (e, 6) 
leased, 848
ores or minerals, 866
owner not proved, 893 (2)
oysters, 864 (c)
post letter,» letter bag, etc., 869
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Indictment, procedure by -continued 
indictment—continued

property, laying of, in—continued 
postage stamp, 867 
postal card, 867 
public officer, in possession of, 

864 id)
public officer, stolen by, 868 
turnpike trustees, of, 864 (c) 

receivers, against. 849 
statements in, 844, 845 
theft by tenant or lodger, for, 848 
treason, for, 847 
venue, statement of, in, 844 (1) 

inspection of documents
right of accused to, 894, 895, 896 
in case of treason, 897 

jury
de ventre inepiciendo, abolition of, 

1000

number required to find true 
Mil, 021 (8)

objections to constitution of, 
899 (S) 

witnesses before
swearing of, 874, 875 

fees for, 878
name of, endorsed on indict

ment, 876
names of, submitted to grand 

jury, 877
additional by order of judge, 

877
petit

adjournment, during, 945 
calling the panel of, 927,928, 929 
challenges

joining or serving in, 928 
for cause, 935 

trial of, 930, 931 
peremptory

by accused, 932, 933 (2) 
by Crown, 933 
form of, 936
mixed jury, in case of, 937 

to the array, 925, 926 
de medietate lingutv, abolition 

of, 922 
discharge of

disobeying directions, 959 (3) 
unable to agree, 960 

fire, light, and refreshments 
for, 946

indictment, procedure by—continued 
jury—continued 

petit—continued

in Manitoba. 924 
in Quebec, 923 

refreshments for, 946 
retiring to consider verdict, 950 
second trial by same jury, 929(2) 
tales men, 939 
treatment of, 946 
view by, 958 

new trial
bail in case of, 1023 (3) 
leave for, 1021
order of Minister of Justice for, 

1022
suspension of sentence in case of, 

1023
objections

formal, before plea, 898 
to constitution of grand jury,899(2) 

place of trial
change of venue, 884 

in Quebec, 887
removal of prisoner to, 883, 886 
transmission of record, 885 
within province, 888

exception as to newspaper libel, 
888

abatement in, not allowed, 899 (1) 
attorney, by, 903 
guilty, 900 (1) 
not guilty, 900 (1), 905 (2) 

after special pleas disposed of, 
906 (2)

delay in prosecution after (On
tario), 904

refusal to plead, 900 (2) 
special

autrefois acquit or convict, 905
(1)

evidence of identity of 
charges, 908

murder or manslaughter, in 
case of, 909 (2) 

pleaded together, 906 
similarity, but with aggrava

tion, 909
statement as to, 906 (3) 
trial of issue on plea of, 907 

in libel cases
justification, 910, 911
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indictment, procedure toy —continued 
pleas—continued

in libel cases—continued
publication authorised by

legislature, 912, 913 
pardon, 905 (1)

with autrefoia acquit or con 
vict, 906 

time for, 901 
in Ontario, 902

acquittal or conviction, form of, 914 
amendment, in case of, form of, 915 

removal of prisoner to place of trial,
883

reserve of question of law for court 
of appeal, 1014 

who may reserve, 1013 
refusal of, and appeal upon, 1015,

1016
suspension of sentence in case of,

1014 (6), 1023 (2) 
reversal of judgment

insufficient grounds for, 1010 
sentence

currying out of, when venue 
changed, 1006

justified by any court, 1005 
question before, 1004 
suspended

discharge upon, 1007 (4, 5) 
in case of appeal, 1023

trial
address of counsel, 944 
adjournment, 945 
attempt charged, full offence 

proved, 950 
coinage offence, 955

destruction of counterfeit coin,
955

defence, case for, 944 (2)
full, right to, 942
holiday, validity of proceedings

on. 961
insanity of accused

at time of discharge if no prose
cution, 968 

of offence, 966 
of trial, 967

of person imprisoned, 970 
custody of Insane person, 969 

libel, defence in case of, 947 
murder charged

manslaughter proved, 951 (2)
1637

indictment, procedure by—continued 
trial—continued

murder charged—continued 
concealing birth proved, 952 

offence charged
attempt proved, 949 
part only proved, 951 

polygamy, in case of, 948 
power of court, 965 
practice, existing, 965 
presence of accused, 943 
previous conviction charged,963,964 
receivers, joint, 954 
reserve of question, 579 
stay of proceedings, 962 
stealing cattle charged, fraud 

proved, 953
summing up by prosecutor, 944 
Sunday, validity of proceedings

on, 961
view by jury, 958

change of, 884 
in Quebec, 887

statement of, in indictment, 844 (1)

defects cured by, 1010 (2) 
impeachment of, 1011 
liliel, in case of, 956 

witnesses
attendance of, 971 

compelling, 972 
warrant against witness, 973 
grand jury, before. See Jury 

mil of Jurisdiction, 974. 975, 976 
prisoners, 977 
wife of accomplice, 1002

See child 
informality 

•Vec defects 
Information

on preliminary enquiry, 654 
amendment of, 654 
included in “ indictment," 2 (16) 
in summary convictions. See sum

mary convictions
for warrant. See preliminary in

quiry (warrant) 
criminal informations, 676 
ex oflb'io informations, 576 
informant being bound over at bis 

own request to prosecute in
dictment, 688
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injury
bodily, 273 et eeq. 
to property. See mischief 

insanity
defence of. See Indictment, proce-

acquittal on account of, 966 
at time of trial, 967 
custody of Insane persons, 969, 970 
finding of, 1013 
drunkenness as affecting. 19 
defilement of insane person. 219 
excuse for crime, when, 19 
presumption against, 19 (3) 

instruction
as to corroborative evidence, 1002 
on charge of theft, 386 
as to reasonable doubt. 942, 959 
as to statutory corroboration, 1002,

insulting language
in street or public place, obstruct

ing passengers. 238
insurance

soliciting for unlicensed companies. 
508 C

company carrying on business of, 
without license, 508 C 

unlawful rebates or discrimination

intent
drunkenness as affecting, 19 
question of sanity. 19 
distinguished from attempt, 72 
doctrine of mens rea, 72

intermixing of trials
effect of, 207, 726

interpretation
of words and phrases in code, 2 
of penal statutes generally, 2 
expressions in other Acts, 6

interpreter
to foreigner, 715

intimidation or threats
carnal connection, by, 216 (g) 
of legislature, 79
to accuse of certain crimes, for 

extortion, 453, 454 
burn or destroy, 516 
compel doing or abstaining from 

act, 501 
trial for, 578

intimidation or threats—continued
compel execution of document, 450 
injure rattle, 538 
murder, 265 
obtain property

by menacing letter, 461 
with intent to steal, 462 

prevent bidding for public lands,

traffic in produce, etc., 503 (a, b) 
work by seamen or ship labour

ers, 503 (r, d) 
working at trade 502 

publish libel, 332 
letter threatening murder, 265 
extortion by making accusation or 

threatening so to do, 453, 454 
magistrate in same trade or having 

son, etc., in same trade not to 
try trade intimidation case.

Intoxicating liquor
conveyed on board His Majesty's 

ship, 141
arrest of offender, 651 
search for, 639 

definition of, 2 (17) 
evidence with respect to, 217 
in vicinity of public work. See pub

lic work
seizure of, 613-617
use of, to stupefy woman, 216

irregularity. See defects 
Joinder

of counts in indictment, 856, 857 
no joinder on count for murder, 856 
persons jointly indicted. 856, 942 
persons jointly charged in sum

mary conviction matters, 710 

Joint possession 
effect of, 5 

judgment
power to reserve for decision. 579 
written opinions not required on 

trial by sessions judge, 582 
motion in arrest of, 1010 
satisfying, effect of, 1079 
refusing a reserved case, reasons

1er, !0M
judicial proceedings

perjury in, 170-174

mas
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Jurisdiction
when* partly extra-territorial, 415
admiralty of England, 591
clerk of the peace, Montreal, 605

other than superior, 582, 583 
superior, 680

exceeding, by justice or stipendiary,

generally, 577, 668 
magistrate with power of two jus 

tices, 604
magistrate in same trade not to try 

workmen’s intimidation cases,

if relative of magistrate in the 
trade, 578 

offence
between jurisdictions, etc., 584 
(laspé, in district of, 588 
Ontario, north of, 586, 587 

in unorganized parts of, 585 
Quebec, north of, 586, 587 

prize-fights, as to, 606 
superior court, 580 
of trial courts, 577 
submission to, 577, 668 
territorial jurisdiction in cases 

misappropriation, 577 
of substitute judge in case of ill

ness or absence, 577 
trial of summary matter, 714-721 
offence begun in one jurisdiction 

and completed In another. 584 
when accused is before a justice for 

preliminary enquiry, 668 
irregularity or defect in procedure, 

668, 669
as to summary conviction process, 

707-709
as affected by intermixing of trials, 

710
Jury

challenging the array, 925, 926 
challenges, peremptory and for 

cause, 927-939
irregularities in forming, 1010 
withdrawing case from, 942 
discharge of, 960 
corruption of juryman, 180 
trial by. See Indictment, procedure 

by
practice before Code retained 

where not inconsistent, 965

jury—continued
non-communication with while de

liberating. 959 
polling the jury, 959 
question of reasonable doubt, 959 
re-considering verdict before re

corded, 959
discretion as to separate trial of 

various counts, 1014 
discretion in discharging not re- 

viewable, 1014
formalities in Ontario on jury 

trials, 873
instruction to. Set• Instruction 
tie ventre Intt/rinendo, abolition of, 

1000

number required to find true 
bill. 921 (2)

objections to constitution of,

witnesses before
swearing of. 874, 876 

fees for, 878
name of, endorsed on indict

ment, 876
names of, submitted to grand

Jury, 877
additional by order of judge, 

877
petit

adjournment, during, 945 
calling the panel of, 927, 928, 

929
challenges

joining or serving in, 928 
for cause, 935

trial of. 930. 931 
peremptory

by accused, 932. 933 (2) 
by Crown, 933 
form of, 936
mixed jury, in case of, 937 

to the array, 925, 926 
de medietate tin tune, abolition 

of, 922 
discharge of

disobeying directions, 959 (3) 
unable to agree, 960 

fire, light and refreshments 
for, 946

In Manitoba, 924 
in Quebec, 923

lS.'fü
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Jury—continued 
petit—continued

refreshments for, 946 
retiring to consider verdict, 950 
second trial by same jury. 929 (2) 
tales men, 939 
treatment of. 946 
view by, 958 

Justice
misleading, 170-184 
obstructing, 80 

Justice of the peace 
definition of, 2 (18)

as to juvenile offenders, 800 (la) 
exceeding jurisdiction, 1131

See also Juvenile offenders; pre
liminary investigation; sum 
mary convictions 

ouster of jurisdiction, 540 • 
submission to jurisdiction, 668 
disqualification from incompatible 

office or position. 705 
bias of, as disqualification, 705 
class interests of, as disqualifica

tion, 705
Justification or excuse

arrest, lawful Im arrest 
assault with insult, prevention of, 55 
assertion of right to house or land,

62
breach of peace, prevention of, 46 
child

between seven and fourteen, 18 
under seven, 17 

common law rule, 16 
compulsion

by threats. 20 
of wife, 21

correction of child, pupil, or appren
tice, 63

defence
of dwelling house, 59 

at night, 60 
movable property

against trespasser, 56 
with claim of right, 57 
without claim of right, 58 

person under protection, 55 
real property, 61 
self. See self-defence 

discipline on ship, maintenance of.
64

escape, prevention of, 41, 42, 43 
after arrest, prevention of, 44, 45

1540

justification or excuse—continued 
execution of process, etc. See exe

cutlon
force, lawful use of. See force 
insanity, 19
libel, plea of justification, 834 
mischief, wilful damage without 

legal justification or colour of 
right. 541

obedience to ile farto law, 68 
rescue, prevention of, 44, 46 
riot, suppression of. See riot 
self-defence against 

assault with insult, 65 
provoked assault, 54 
unprovoked assault, 58 

surgical operation, 65 
Juvenile Delinquents Act, 220 A 
Juvenile offenders

separate trial of, 644 
trial of, for indictable offences 

appearance of accused, 805 
application of provisions, 801 
common gaol, definition of, 800 

(1 b) 
conviction

bar to further criminal pro- 
• ceedings, 815

defects in, 1128, 1124, 1126,

filing of. 816 
form of, 814

certified by justices, 820 (e) 
limit of amount of, 820 (2) 
payment of, 819, 821 

decision of justices not to try, 803 
discharge of accused, 813 

certificate of, 813
bar to further criminal pro

ceeding, 815
election of trial by jury, 807 

statement of, in warrant of 
commitment, 808 (2) 

filing of record, 816 
jurisdiction, 802 
jury, election of trial by, 807 
justices, definition of, 800 (1 a) 
offences, triable, 802 
penalty, payment of, 818 
reformatory in Ontario. 803 
remand, 806
restitution of property. 817
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juvenile offenders continued
trial of, for indictable offences—con. 

summary conviction not pre
vented, 804

sureties for good behaviour, 813 
witness

recognisances by, 810 
summons to, 809 

service of. 812 
warrant for, 811 

trials in Juvenile Courts, 844 
delinquency offences, 044 

keeping disorderly house 
offence, 228 

keeping the peace
requiring sureties on conviction for 

assault, 291, 748. 1058. 1059
kidnapping, 297
King’s authority and person

offences against, 74-84 
knowingly

meaning of, 207, 425, 509
landlord

permitting premises to be used as 
disorderly house, 228A

larceny
offence included under term of 

theft, 347
leather

fraudulent disposal of, in course 
of manufacture, 389 

lesser offence
conviction for, 951 
conviction for, if included in 

greater, 951
conviction for attempt on charge 

of full offence, 949 
conviction for attempt charged al

though full offence proved, 950
letter

extortion by menacing. 451
fraudulent, posting, 209
indecent, sending, 209
pretending to enclose money in, 407
receiving stolen. 400
theft of. 364, 865
theft of money, etc., from, 364 (d)
threatening to

burn or destroy, 516 
injure cattle, 538 
murder, 265

sending false letter with intent to 
injure or alarm, 476 

wilful destruction of or damage to a 
post letter or letter-box. 510

libel
pica of justification and of not 

guilty, 334
forms of demurrer and joinder, 334 
book, responsibility for libel in, 330 
dfitnltioi "f, 317 
evidence on trial for, 947 
comparison of handwriting, 334 
extortion by, 332 
formalities of indictment, 334 
justification or excuse for publica-

answer to inquiry. 327 
authorization of Parliament. 821 

plea of. 912, 913 
challenge, upon, 319 
court of justice, in, 320 
extract from parliamentary paper, 

321
fair criticism, 325 
fair report of proceedings 

of court, 322 
of Parliament, 322 
of public meeting, 323 

information to person interested, 
328

invitation, upon, 319 
petition to Parliament, 321 
redress of wrong, to obtain, 326 
refutation, in. 319 
truth and public benefit, 324, 331 

plea of, 910, 911
newspaper, responsibility for libel 

in, 329
place of trial of, 888 

publication of, 318 
proof of animus, 334 
punishment of, 333

if libel known to be false, 334 
seditious. See sedition 
threatening to publish unlawfully. 

332
verdict in case of. 956 
costs in libel prosecutions, 334. 

1045
life

See preservation %t life 
light and power companies

wilful breach of contract by, as to 
supply of public utility, 499

limitation
of actions against justice for recov

ery of moneys, 1150 
certain offenders. 1140, 1141, 1142
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limitation —continued
officers administering law. 1143-

1149
ef time in summary conviction mat

ters. 1142
of time for prosecuting certain 

offences, 1140 *
as to persons who may prosecute 

fog unlawful possession of valu
able ores. 424 A

of time for claiming statutory pen
alty or forfeiture, 1141

loaded arms
definition of, 2 (19) 

locus standi
who may prefer an indictment, 870- 

873
lodgers

theft by. 360
obtaining food and lodging by 

false pretenses, 405A
loiterer

detention of. 652 (2) 
at night, 36 (2), 652 
in public place, 238 (e)

London Art Union
exempt from lottery clauses, 236 

loose, idle or disorderly person 
definition of, 238, 239 
search warrant for, 643 

lost articles
theft by appropriating, 347 
pretending to discover by occult 

science, 443 
lottery, etc., 236

examination of person arrested. 642 
search for, and seizure and arrest, 

641

defacing timber marks, 394 
drift timber, 394
issuing false warehouse receipts for, 

425
magistrate

definition of, as to summary trial. 
771

duties of, in case of riot. See riot 
jurisdiction of

juvenile offenders, as to, 800 (la) 
prize fight, as to, 606 
summary conviction, in, 707, 708, 

709
special jurisdiction near boundary 

of county or district, 584

magistrate —continued
special jurisdiction where offence 

committed on train or vessel, 
584

powers of
enforcing execution of process, 

607
order in court, preserving, 607 
preliminary inquiry, as to, 679 
two justices, 604

mail
stealing from the. 364-366 
stealing post letters, 364, 365 
stealing pareel post matter, 365 
stealing mailable matter other than 

letter, 366
receiving stolen matter, 400 

maintenance 
as a crime, 11 

malfeasance of office
at common law, 157 
judicial corruption, 156, 157 
by public officer, 158-160 
municipal corruption, 161 
corrupt sales of public offices, 162, 

168
malicious prosecution

liability for, 654 
malice, proof of, 654 
reasonable and probable cause, 654 
termination of proceedings, 687

mandamus
rules of court affecting, 576

Manitoba
criminal law of England in, 12. 

manslaughter
definition of, 262
by neglect. 241-249, 262
matters of justification or excuse,

effect of summary conviction for 
the assault conducing to the 
homicide, 262

homicide reduced to, by provocation, 
261

punishment of, 268
man-trap

setting a, 281 
manufacturer

giving false receipt as security 
. under the Bank Act, 427 

marine signals 
mischief to, 526
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marine stores
certain purchases of, prohibited,

4SI

conspiracy to affect market prices,
444

abduction with intent to marry, 313 
bigamous. See bigamy 
feigned, 309
polygamous. See polygamy 
solemnization of

by unauthorized person. 311
limit of time for prosecution 

for, 1140 (1 ft)
contrary to provincial law, 312

married woman
accessory after the fact, when not, 

71 (3)
compulsion of, 21
receiving from husband goods stolen 

by. 354 (2 6)
theft between husband and wife. 354

having face masked with intent,
464, 465

medal
resembling current coin, sale, etc., 

of, 665 (ft)
medical treatment

responsibility for, 246
mens rea

doctrine of, 72
merchandise

fraudulent disposal of, after obtain
ing advances on warehousing 
or shipping. 426

conspiracy to affect market prices
of. 444

merchandise marks 
See trade marks
false trade description, 486-495 
unlawful importation of goods liable 

to forfeiture as falsely marked,
493-495

unlawful possession of mined mica,
424 A 

military law
definition of, 2 (20)
protection of person subject to. 61
military forces, laws affecting. 8

military law continued
protection of persons executing mili

tary orders, 49-51, 88, 96-95,
167

illegally obtaining or communicat
ing information #of military 
value, 73, 85, 66 * 

militia stores
fraud as to, 436 A
illegal use of marks on, 432-436
receiving seaman's necessaries, 430

miller
issuing false warehouse receipt, 425

killing by influence on the mind, 
252, 256

death from fright. 252, 265

unlawful sale of mined gold or sil
ver, 424

abandoned, unguarded excavation 
at. 287 

arson at, 511
fraud by lessee of gold, 424 (a) 
Injury to, 520
receipts under Bank Act for pro

ducts of, 427
theft by defrauding partner in 

mining claim, 353 
theft of minerals from mines, 378 

exception as to specimens, 378 
indictment, 866
unauthorized transactions in gold 

or silver bearing ore, 378 
unlawful purchase of unsinclted 

gold or silver, 424 
unlawful possession of gold or 

silver hearing ore, 424A 
unlawful possession of mined mica, 

424 A
of certain other minerals, 424 A

Minister of Finance
return to be made to, as to estreated 

recognizances, 1112
misappropriation 

Ser theft
mischief and other Injuries to property

animal, other than cattle, 537 
cruelty to, 542

limit of time for prosecution 
for, 1140 (1 e) 

arson, 511
attempt to commit, 512

154,1
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mischief and other injuries to property
—continued

bank, dyke, etc., 510 «7 c)
with danger of inundation, 510

bridge, viaduct, or aqueduct, 510
u *■)

building, by tenant, 529 
cattle. 610 (B)

attempt to injure, 536 
cruelty to, 542
killing, wounding, etc., 510 (S 6) 
threat to injure, 538 
transportation of, without proper 

care, 544
limit of time for prosecution 

for, 1140 (1 t) 
obstructing officer 545 (2) 

limit of time for prosecution 
for. 1140 (1 #) 

search of premises, 545 
cock pit, keeping, 543

limit of time for prosecution, 1140 
(1 f)

dwelling, by explosion endangering 
life, 510 (A a) 

election document, 528 
electric line, 521
explosion endangering life, by, 510 

(A a)
fair and reasonable supposition of 

right, aa defence to, 540 
fence, wall, or gate, 530 
firing crops, lumber, etc., 513,514,515 

threats of firing property, 516 
fishery, private, 510 (C f) 
flood gate or sluice

of mill-pond, reservoir, etc., 510
(O p)

navigable river or canal, 510
<C d)

private water, 510 (Ce) 
goods in process of manufacture, 

510 (C h)
goods in warehouse or in transit, 519 
grape vine. 510 (0 j) 
harbour bar, 27 
hop-bind, 510 (O j) 
interest of offender In thing, in

jured. 541 (2)
justification, absence of, 541 (1) 
land mark, 581, 582 
letter, post, 610 (D 6) 
letter bag, post. 510 (D b) 
letter-box, 510 (D r.)

mischief and other injuries to property
—von tinned

machine, agricultural or manufaetur-

mailable matter, 510 (D d) 
manufacture, goods in process of,

mine, 520 
oil well, 520
property generally, 5f0 (E), 539 

by night, 510 (D e) 
limitation, 640 

raft, boom, etc., 525
railway

endangering It, 510 (A d) 
endangering property, 517 
goods on, injury to, 519 
obstructing. 518 

sen mark, 526

casting away or destroying, 522 
attempt at, 523

explosion endangering life,510( A a ) 
goods on, injury to, 519 
with intent to destroy It, 610 

(0 a)
wrecked or in distress, and goods 

on, 510 (B m) 
impeding saving of, 524 

signal or mark for navigation, 510 
(C ft)

telegraph or telephone line, 521 
tree or shrub, 533

injury exceeding $5. 510 (D a) 
vegetables, etc., 534, 535 
warehoused goods, 519 
wilful, definition of, 509 
wreck. See ship 

misconduct
wilful, causing bodily injury, 285 
as to official duty, 166

misdemeanour
distinction between felony and. abol- 

ished, 14 
misdirection

in homicide case, 259 
misprison of treason, 76 (b) 
morality

tending to corrupt morals, 207 
offences against, 202-220 

mortgage
fraudulent concealment of, by ven

dor, 419

proving after plea of guilty, 1004
1544
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mounted police
duties of, in Western Canada, V 

motor-cars
furious driving, 265 
bodily injury by unlawful act or 

omission of duty, 284 
failure to atop after accident. 285 A 
using motorcar without owner’s 

consent, 285 B 
municipal corruption, 161

definition of municipality, 2 (21) 
counselling, 161
theft by municipal employee. 359

murder
accessory after the fact to, 267 
attempt to commit. 264 
conspiracy to commit, 266 («) 
counselling, 266 (b) 
definition of, 259, 260 
letter threatening, 265 
punishment of, 263 
admissions and confessions, 259 
assigning counsel for indigent de

fendant, 263
when intent negatived by proof of 

insanity or drunkenness, 259 
dying declarations as evidence, 259 
accessories to, 69, 259 
proof of threats, 259 
the medical testimony, 259 
evidence of similar facts and of 

other criminal acts, when ad
missible, 259

doctrine of reasonable doubt, 259 
res gesta», 259 
identification, 259 
defence of an alibi, 259 
disqualification by, to take benefits 

on succession, 259
mutiny

inciting to, 81 
revolt on British ship, 138

laws affecting not altered by Code,
8

illegal use of government marks, 
432-436

unlawful possession of public stores 
of, 435, 436

search for naval stores, 437 
receiving necessaries from seaman 

or marine, 439
receiving seaman's property, 440,

441

1545

necessaries of life
neglect to provide, 244 

by master, 243 
by parent, 242
by person in charge of another, 

241
neglect

wilful, bodily injury caused by, 285
negligence

manslaughter by, 262, 268 
causing bodily injury of a danger

ous nature, 258, 284 
duty to avoid omissions dangerous 

to life, 246
of person undertaking acts danger

ous to life, 246
of person in chargé- of dangerous 

things, 247
in managing motor car, 285, 285 A 
by furious driving, 285 
bodily injury caused by, 284

New Brunswick
English criminal law in, 10 *

newspaper
definition of, 2 (22) 
libel. Hrt libel
when proprietor presumed respon

sible for defamatory libel, 329 
selling newspaper without know

ledge of defamatory matter, 
no offence by, 329

new trial
applying for, 1021-1023 
bail in case of, 1023 (3) 
leave for, 1021
order of Minister of Justice for,

suspension of sentence in case of, 
1023

for improper disallowance of 
challenge, 1019

for erroneous ruling resulting in a 
mistrial, 1018

power to order an appeal upon 
question of law, 1018 

discretion on an appeal on reserved 
or stall'd case to grant. 1018, 
1019

night
arrest at, 34, 36
defence of dwelling at, 60
definition of, 2 (23)
loitering at, 36 (2)
mischief to property at, 510 (D t)

88
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night-walker
wandering In streets, 288 «), 339 

nolle prosequi
recording a stay of proceedings, 962

non-appearance
of acceused summoned in summary 

matter, 718
of prosecutor in summary matter, 

719
non-prosecution

of motion for leave to appeal, 1014
notice of action

on suing person administering the 
criminal law , 1144

Nova Scotia
calendar of criminal cases in, 602
sentences In, 603
English criminal law in, 10

nuisances
book-making and pool-selling, 235 
disorderly houses, 225 230 
opium joints, 227 A 
bucket-shops, 231-233 
gambling in public conveyance, 234 
lotteries, 236 
vagrancy, 238 
not burying the dead, 237 
gaming and betting, 226-236 
criminal and non-criminal distin

guished, 221 223
oath

administering to witness, 965 
administering without authority, 179 
false. See perjury 
to commit crime, etc., 129, 130 

compulsion, when an excuse for, 
111 

obedience
to tie facto law, 68

objections
formal, to be taken before plea, 

898
to constitution of grand jury,* 899

obscenity
defined, 207
See Indecency 

obstructing the police
offence, 169

obstructing lawful seizure
offence of, 169 
seisure for rent, 169 
seizure under execution, 169

parties to, 69

offences—continued
declared by Imperial statutes, limi

tation of prosecutions to those 
expressly applicable to Can
ada, 589 

offensive weapon
when possession unlawful, 115-128 
pointing fire-arm, revolver, etc., 122 
selling certain offensive weapons, 

123
carrying sheath-knife, 124
See weapon 

office
corruption in obtaining. 156 
incapacity for holding, for fraud, 

159. 162
making Interest for, for reward, 163 
sale of, 162

officer
See public officer 

official secrets
disclosing or obtaining illegally, 73, 

85, 86
trial for, 592 

oil well
mischief to, 520

Ontario
court of assize in, 600 
court of general sessions in, 601 
criminal law of England in, 10 
Supreme Court of, practice iti, 599 
rules of court, 576 
north of, offence committed, 586, 587 
unorganized parts of, offence in, 585 
formal proceedings in jury courts 

in. 873 
opium Joint

offence of keeping, 227A, 228

maintaining in court, 607 
maintaining in proceedings before a 

justice, 714

theft of, from mines, 378 
unlawful possession, 424, 424A

outlawry
abolition of, 1030 

owner
definition of, 3 (IS) 
proving ownership on theft charge, 

347
person having special property of 

interest, 347
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stealing from oyster bed, 871

commutation of sentence of death, 
1077

form and effect of, 1076 
prerogative, royal, 1080 
undergoing sentence, equivalent to, 

1078
particulars

of indictment or «-barge, 859, 860 
in summary conviction matters, 728

to offences, 69
responsibility for natural conse

quences of act, 69
for probable consequence of con

spiracy, 69
mental deâciency, 19, 69 
acts of omission, 69, 246 24H 
UMi.lcht, H, SSI 
assisting principal offender, 69 
counselling the offence, 69, 70 
procuring the offence, 69 
to attempts, 69, 72 
accessory after the fact, 71

innocent, 428
when exempt for firm's fraud in 

respect of false warehouse re 
ceipts. 425 428

peace officer
definition of, 2 (26) 
neglecting to aid, 167 
obstructing, 169

pedigrees
falsification of on question of title,

419
perjury

corroboration on charge of, 1002 
definition of, 170 
extra-judicial proceeding In, 175 
false affidavit out of province, but 

In Canada, 178 
false statement 

under oath 172 
not under oath, 176 

indictment for, by order of judge, 
870

judicial proceeding, in, 170, 171 
punishment of, 174 
extradition for, 174 
procuring death by, 253 
subornation of, 170, 174

peraoa
definition of. S (18) 

personal properly
false advertisement of sale, 406A

personation
acknowledging Instrument in false 

name, 411
examination, at, 409 
owner of stock, etc., of, 410 
punishment of, 408 
evidence. 408 

pick-locks
stealing by, or by false key, 381

obscene, 207, 209 
tending to corrupt morals, 207 
inspection before trial, 207 
posting immoral pictures, 209

killing or taking unlawfully, 393 
killing with intent to steal. 360 
when capable of being stolen. 345

P abolition of, 1081
piracy

by the law of nations, 137 
with violence, 187 (e) 

not fighting pirates, 140 
piratical acts. 138 

with violence, 139 
pistol

carrying, unlawfully, 118 
when arrested for offence, 120 

with intent to Injure, 121 
certificate for carrying, 118

return of certificates granted, 1135 
impounding and disposal of, 622 

(2. 8)
limit of time for prosecution, 1140

(I t)
pointing at a person, 122

to minor, 119 (1) 
without keeping record of, 119 (2) 

place of trial
changing. 883-888

P theft of, 875, 876 

plea of guilty, 900
evidence of motive after, 1004

plea of not guilty, 900, 905

abatement, in, not allowed, 899 (1) 
attorney, by, 903
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pleas—continued 
guilty, 900 (I) 
not guilty. 900 (1). 90S (1)

after special pless disposed of, 
906 (Î)

delay in prosecution after (On
tario). 904

refusal to plead, 900 (2)

autrefoia acquit or renricf, 906
(1)

evidence of Identity of 
charges, 908

murder or manslaughter, in 
case of. 909 (2) 

pleaded together, 906 
similarity, but with aggrava

tion, 909
statement as to, 906 (3) 
trial of issue on plea of, 907 

to libel cases
justification. 910, 911 
publication authorized by 

legislature. 912. 913 
pardon, 905 (1)

with autrefoin, acquit or reti
rin', 906 

time for, 901 
in Ontario, 902

power to regulate pleadings by rule 
of court, 676 

plea, special
autrefois acquit, 905-909 
autrefois convict, 905-909 
pardon, 905
justification of .ibel, 910, 911 
in libel, .publication authorized by 

legislature, 912, 913
pledge

agent pledging goods without au
thority, when not theft, 548

pointing gun
at person, 122 /

administering with intent to injure. 
278

administering with intent to mur
der, 264

unlawfully administering narcotic, 
276 ’

unlawfully administering poison, 
877

to procure abortion. See abortion

police badge
unlawful use of, 169 A 

police uniform
unlawful uae of, 169 A 

polling the Jury 
dissent on, 959 

polygamy
evidence on trial for, 948 
punishment of, 310 

pool selling 
offences, 235

pork packer
issuing false warehouse receipt, 425 

possession
definition of, 5 
joint possession, 6 
receiving after restoration to 

owner, 403
of stolen property, 399-403 
when receiving complete, 402 
of other stolen property as evidence 

against receiver, 993
postal laws

stamp or card deemed to be a chat
tel, 3

posting indecent or fraudulent mat
ter, 209

stealing from the mail, 364-366 
wilful damage to mail matter, 510 
receiving stolen mail matter, 400 
counterfeiting or forgery of stamps, 

479
destruction of counterfeits illegally 

kept in .possession, 632
postponement of trial

discretion as to, 1014
practice

power to make rules of court, 576 
offences involving a, or carrying on 

of business, 710
preliminary inquiry

address by counsel, 679 (la) 
address by justice to accused, 684 

(2)

adjournment of hearing, 679 (1 e) 
tor variance between charge and 

warrant, 670
admission by accused, 685 
attendance of accused, compelling. 

646 ft *eq.
bail

arrest of bailed person about to 
abscond, 703
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preliminary inquiry—continued 
bail—continued

appearance before justice on 
committed in default of bail, 

606 (8)
form of. 606 (4) 
by one justice, 696 (2) 
by two justices, 696 (1) 
to appear at court of sessions,

607
committal after

notice to justice of application 
for, 700 (I)

order of judge upon application 
for, 608, 701

transmission of record. 700 (2,
8)

warrant of deliverance, 698. 
702

remand on, 681 
superior court, by, 699 

committal of accused for trial, 690 
confession of accused, 685 
costs, 689
delivery of accused to prison, 704 
depositions

copies of, accused entitled to, 691 
taking of. 682. 683, 686 (8) 

discharge of accused, 687 
discretion to transfer to place of 

offence, 665 
evidence

depositions, 682, 688, 686 (2) 
for defence, 686 
for prosecution, 682

further, after defence, 679 (lb) 
hearing of case, 668

private, if justice so orders, 679 
(1 d) 

place of, 665 
pow'ers of justice, 679 
recognisances

evidence, to give. 692, 694 
prosecnte, to, 688

in case of committal. 689 
in case of dischnrge, 692 

remand of accused, 679 (1 r, 2), 680 
ball on, 681
if offence out of jurisdiction, 665,

666
statement of accused. 684 (8) 

use of as evidence, 1001 
summons for accused 

form of, 658

preliminary inquiry continued 
summons for accused —continued 

information or complaint for, 654 
hearing of, 655 

irregularity in. 669 
issue of, 653, 655 
service of, 658
variance between charge and, 669 
warrant not prevented by, 661 (4) 

transmission of record, 695, 700 
transfer of, to place of offence, dis

cretion. 665
second preliminary enquiry pos

sible after discharge on first, 
605

warrant for accused 
backing of, 662 
default, In. 661 (5) 
deserter, for, 657 
execution of, 661 
form of, 659

in default, 661 (5) 
for offences out of Canada, 656 

formalities of, 660 
information or complaint for, 654 

hearing of, 655 
irregularity in, 669 
issue of, 653, 655 
summons not to prevent, 661 (4) 
variance between charge and, 669 

witnesses
absconding, warrant for, 693 
defaulting, 674 

warrant for, 677 
out of province, 676 
recognizances by, to give evidence, 

602, 604
refusing to give evidence, 678 
subpoena for, out of province, 676 
summons for, 671 
service of, 672 
warrant for

after summons, 673 
In default. 677 
in first Instance, 675 

presentment
included in “indictment,” 2 (16) 
finding indictment, phrase to in

clude making a presentment, 5
preservation of life

abandoning child under two years, 
245

bodily harm to servant or appren
tice, 240

99
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preservation of life—continued
dangerous act, duty of person under

taking, 246
dangerous thing, duty of person in 

charge of, 247
necessaries, duty to provide. See 

necessaries of life 
omission dangerous to life, duty to 

avoid, 246 
presumptions 

of sanity, 19 
previous conviction 

evidence of, 982 
indictment charging, 963, 964 
plea of. See indictment, procedure

by
previous criminal acts

when proof of admissible to show 
intent, 259, 303 

Prince Edward Island
IllHÉ criminal law in, 10 

principals
who deemed to be, 69 

prior convictions
cross-examination as to, 359, ap

pendix, 4 
prior similar acts

when admissible to prove intent 
or knowledge, 347

P definition of, 3 (30)

Privy Council
criminal appeals to, 1025

prise-fight
attending or promoting. 106 
challenge and training for, 104 
definition of, 2 (81) 
distinguished from boxing exhibi

tion, 105
aiders and abetters, 69, 70, 106 
special jurisdiction of judges and 

others, 606, 627, 628, 1059 
when fight Is not a prise-fight, 108 
jurisdiction as to, 606 
leaving Canada to engage in, 107 
prevention of, by sheriff, etc., 627, 

62*
principals in, 105 

procedendo, writ of
not required on discharge of motion 

to quash, 1127 
procedure

power to regulate by rule of court, 
576

execution of. See execution 
justification of officer, 23-51 

procuring
See defilement
offence of, 216
male person living on prostitute's 

earnings, 216
arrest of suspected procurer, 652 A 
solicitation, 216 

prohibition
grounds for, 705 
rules of procedure, 576 
on question of ouster of magis

trate’s jurisdiction, 540 
against summary conviction pro

ceedings, 705
effect of other adequate remedy, 705 
stating grounds for. In notice of 

motion, 705
property

definition of, 2 (32) 
fraudulent dealing with, 412 et eeq. 
obtained by crime, receiving, 399 
rights of, offences against, 335 et eeq.

definitions relating to, 335 
stolen. See stolen goods 
wilful Injury to. See mischief 
laying of property in indictment in 

particular cases, 864-868, 893 
laying of, in Indictment 

amendment of, at trial, 893 
corporation, of. 865 
crown, in the, if no owner proved, 

693 (SI
joint owners of, 864 (a, b) 
leased, 848 
ores or minerals, 866 
owner not proved, 893 (2) 
oysters, 864 (e) 
post letter bag, etc., 869 
postage stamp, 867 
postal card. 867 
protection of, In strikes, 501 
public officer, In possession of, 

864 (<fl
public officer, stolen by, 868 
turnpike trustees, of. 864 (c) 

prosecutrix
complaint by, in sexual crimes, 292

prostitution
See ateo defilement
support by avails of, 238 (I), 239
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prostitution—continued
parent receiving avails of daugh

ter’s prostitution, 215 
bawdy-house kept for purposes of, 

225, 228 230
male person living on earnings of, 

216
habitual association with prosti

tutes, 216
wandering in public, prostitute, 238 

«). 239
protection order

on quashing conviction, 1131 
provincial legislation

for offences similar to those of 
Criminal Code, 238 

provocation
in homicide cases, 261 
in assault cases, 54-62

public department
definition of, 2 (27) 

public lands
intimidation to prevent bidding at 

sale of, 504
public meeting

armed attendance at, 126, 127 
limit of time for prosecution, 1140

(1 r)
lying in wait for person coming 

from, 128
weapons carried at, or on way to, 

126, 127
restitution of, 620, 621 
seizure of, 619 

public nuisance
bawdy-house as, 225 
criminal and non-criminal nuis

ances, 221-223
knowingly selling unfit food, 224 
disorderly houses, 225-230 
gaming in stocks or merchandise, 

231 233
gaming in public conveyances, 234 
pool-selling and book-making, 235 
lotteries, 236
neglect of duty to bury the dead, 

237
vagrancy, 288 

public officer
breach of trust by, 160 
corruption of, 157, 158 
definition, 2 (29) 
false return by, 416 
fraud by 158

public officer—continued 
obstruction of, 168 
refusing to deliver up property, 891 
theft by, 859 (e) 
vexatious actions against, 1148 

public order
offences against. 78-141 

public place
definition of, 197 (c) 
indecency in, 205 

public property
mischief to, 510, 526 526 

public stores e
illegal use of government marks 

upon, 432-436 
unlawful possession, 435 
definition of, 2 (26) 
fraudulent dealings with. 8re fraud 
search for, by peace officer, 636 
evidence of enlistment or enrollment 

in the service, 991 
public utility

wilful breach of contract by com
pany operating, 499 

public work
preservation of peace in vicinity of 

defects in proceedings, 1132 
intoxicating liquor in proclaimed 

district
conviction of offender, 615 

summary, 618 
destruction of, 614 (2, 3) 

if owner unknown, 616 
evidence as to, 617 
recovery of money paid for, 153 
sale of, 150, 151, 162

no action on account of, 154
(2)

search for, 613 
seizure of, 613

restitution, if no violation, 
616 (2)

summoning owner of, 614 (1) 
transfer, etc., for, 154 
proclaimed district, 143 

public work, definition of, 142 (c) 
weapons In proclaimed district 

arrest for carrying, 609 
carrying of, by employee, 148 
confiscation and disposal of, 

611 (2), 612
delivery of, to commisioner, 144 
monthly return of, 1136 

possession of, by employee, 146
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public work—continued
preservation of peace in vicinity of 

—continued
receiving or concealing, 147 
return of, to owner, 149 
right of entry to search for, 611(1) 
search warrant for, 610 
seisure of, if not delivered, 145, 

610, 611 
public worship 

disturbing, 201 
punishment

after conviction only, 1027 
attainder, abolitioti of, 1033 
capital

arrest of execution in case of 
pregnancy, 1008 

burial, place of, 1071 
certificate of surgeon, 1068 (1),

1072 
false, 184

commutation of, to imprisonment, 
1077

confinement of prisoner under 
sentence, 1064

conviction by verdict or on con
fession. 1061

declaration by sheriff and gaoler, 
1068 (2). 1072 

deputies of sheriff, etc., 1069 
execution, place of, 1065 

presence at, 1066, 1067 
form of, 1062 
hanging, 1062 
Inquest on body, 1070

prison officer and prisoner not 
to be jurors, 1070 (4) 

Irregularities, 1073 
procedure, 1074 
regulations as to, 1075 
report of sentence to Secretary of 

State. 1063 (1) 
reprieve, 1063 (2) 

commutation of sentence of death, 
1077

compensation, pecuniary 
for loss of property, 1048 
for loss of time, 1044 
to purchaser, in good faith, of 

stolen property, 1049 
corporal. See whipping

assault, In case of, 1046 
forgery of trade mark, etc., 1040 
lfbel, 1045

punishment — continued 
coats—continued

preliminary inquiry, 689 
speedy trial, 1044 
summary trial, 1044 
taxation of, 1047 

cumulative. See Imprisonment 
death, 1061-1075 
degrees in punishment, 1028 
deodand, abolition of, 1032 
disability

to contract with government, 159 
to hold office. 159. 162. 1034 
to receive pension, 1034 

discretion of court as to punishment, 
1028, 1029

excess in, amending, 1120, 1124 
false return by justice, 1134

amount of, in discretion of court, 
1029

application of, 1036, 1037 
in relation to 

coin, 1041
cruelty to animals, 1043 
deserters and their effects,

104*
in addition to other punishment,

less (2)
instead of other punishment, 1035 

(1)

moiety to private prosecutor, etc.,

1042, 1043 
recovery of, 1038

limit of time for, 1141 
remission of, 1084, 1085 

fixed by statute, 1051 
flogging. See whipping 
forfeiture

in relation to forgery of trade 
mark, etc., 1039, 1040 

recovery of, limit of time for, 1141 
remission of, 1084, 1085 

gaol. Stt Imprisonment 
hard labour, 1057 
imprisonment

cumulative, 1055 
gaol in, 1056
hard labour, with or without, 1057 
indictable offence, for, if not fixed. 

1052 (1)
legality of, Inquiry into, 1120 
minimum term of. 1054 
recapture, on, 196
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punishment—continued 
imprisonment—continued

second offence, if not fixed, 1053 
summary conviction, on, if not 

fixed, 1063 (3)
term less than two years, for, 1056 

minimum. 1054
liability under different provisions, 

mitigation
commutation of sentence of death, 

1077
pardon. See pardon
remission of fine, 1084, 1085 
suspended sentence. See sus

pended sentence 
once only for same offence, 15 
outlawry, abolition of, 1030 
penalty, pecuniary. See fine 
pillory, abolition of, 1031 
recognisance

to keep the peace, 1058, 10'59 
restitution of stolen property, 1050 
satisfying judgment, effect of, 1079 
second offence, punishment for, 1053 

(2)
if not fixed by statute, 1053 (1) 

solitary confinement, abolition of,
1031

suspended sentence
release under recognizance, 1081 

abode of offender or surety,
1083

arrest on breach of recogniz
ance, 1083

whipping
assault upon the King, for, 80 
burglary, when armed, for, 457 

(2)

carnal knowledge of girl under 
14, 301

attempt to have, for, 302 
choking with intent, for, 276 
drugging with intent, for, 276 
female not to be whipped, 1060 

(4)
indecent assault, for, 292, 298 
infliction of, 1060

pure food laws
knowingly selling unfit food, 224

quarry
unguarded excavation at, 287 
Bank Act receipts for products of, 

427

quashing indictment
motion for, 36

^ Kaglish criminal law in, 10 

territory north of, offence in, 686 
(laspé, offences in district of, 588 
recognizances in. 1113-1119 
cognizor, definition of, 1086 
estreat on default, 1118 
execution issue of, 1115, 1116 
imprisonment of cognizor, 11 It 

I 119

insufficient goods or lands, 1117 
judgment, entry of, 1115 
process on recognizance, 1118 
provisions not applicable to, 1102- 

1112
recovery by action, 1119 
transmission of recognisance to 

court, 1114
clerk of the peace, Montreal, special 

powers, 605
power of certain officials in, 604, 

605
courts of sessions in Montreal and 

Quebec, 582, 583. 604
qui tam action

against a justice for a penalty, 1134"
quo warranto

rules of court affecting, 576 
race-track betting, 235

|»ermit for, in certain cases, 286 
when excepted from lottery clauses, 

286
when permissible, 236

cancelling transportation facilities 
in breach of contract, 499 

obtaining transportation by false 
ticket, 412

endangering persons on, 282, 283 
endangering property by injury to, 

517
mischief to, 510 (A, c, d) 
obstructing construction or traffic of, 

618
when obstruction an extraditable 

offence, 282
wantonly endangering safety of 

persons, 288
theft of railway tickets, 868 
stealing in or from railway build

ing, 384
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railway—continued
injuries effecting railway property,

617
interference with signals on, 617 
wilful damage to goods In railway 

building, 61»
transportation of cattle without 

proper rest and nourishment,
544, 644 A, 645

search of railway cars and prem
ises by peace officer, 545

rape
boy under fourteen incompetent,

298
attempt to commit, 300 
definition of, 268 
punishment for, 299

real estate
fraudulent selsure (Que.), 423 
fraudulent sale by concealing unreg 

istered prior grant or encum
brance, 421

fraudulent mortgage, 422 
reasonable doubt

doctrine of, 259, 942
receiving stolen goods

generally. 899
proof of guilty knowledge. 399 
previous conviction for fraudulent 

or dishonest act, 994 
search warrants, 629-631 
receiving after title has passed, 403 
proving goods to have been 

stolen, 869
prior acquittal of theft, 399 
instructions to jury in cases of 

receiving. 399
indictment of receivers, 846 
evidence of possession, 399 
aiding in concealing or disposing 

of the goods, 399 
joint or separate trials, 399, 849 
restitution or compensation, 1048- 

1050
finding of other stolen property,

693
receiving from owner's wife his 

property fraudulently taken 
on desertion. 354 

summary trial for, 399, 773, 774,
777

1664

receiving stolen goods—continued 
after restoration to owner, etc., 402 
definition of, 402 
money, post letter, etc., 400 
other property, 401 
property appropriated by the de

serting consort, 354 
property obtained by a summary 

conviction offence, 401 
recent possession

presumption from, 347, 399, 993 
of other goods recently stolen as 

evidence against receiver, 993 
reckless acts

may amount to murder in certain 
events, 259

when deemed to have been caused 
wilfully, in case of mischief, 
5 09

recognizances
to prosecute, 687-689 
arrest of accused by surety, 1088 

<•)
bail after render, 1089 
certiorari, on, 1096 
coroner, before, 667 
default under

certificate of, by justice, 1097 
list of defaults, 1094 
proceedings upon, 1095 
transmission of recognisance and 

certificate
British Columbia, 1099 (1) 
Ontario, 1098 
Quebec, 1114 
other provinces, 1099 (2) 

discharge of
commital by, 1092 
forfeiture, on discretionary, 1110 
render on, 1090 

enrolment of
affidavit to roll, 1108 
copy of roll to Minister of Fin

ance, 1112
duplicate roll to sheriff, 1105 (2) 
filing of roll, 1104, 1105 (1) 

estreat of, on default 
manner of, 1100 
order for, 1095

except In non-appearance justi
fiable, 1108 

proceeds of, 1101 
list of defaults, 1064
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recognisances continued
non appearance, justification of, 

1108
rules of court as to, 676 
Quebec, province of

cognisor, definition of, 1086 
estreat on default, 11 IS 
execution issue of, 1116, 1116 
imprisonment of cognisor, 1116 

(2), 1110
insufficient goods or lands, 1117 
judgment, entry of, 1116 
process on recognisance, 1118 
provisions not applicable to, 1102- 

1112
recovery by action, 1110 
transmission of recognisance to 

4 viirt, 1114
to keep the peace, 1058, 1050

of acquittal or conviction on indict- 
in. nt, 014 

amendment of, 015
recorder. Set summary trial

of births deaths, burials or mar
riages, false entry or certifi
cate, 480-482

fraudulent concealment of register, 
481

uttering false copy of record, 482, 
483

religion
offences against, 108-201 

remission
of penalties by Crown, 1084, 1085 
suspended sentence, 1081-1083

reply
Crown's right of, 044

force, use of, to prevent, 44, 45 
punishment of, 101, 102

reserved case
appeal from refusal of, 1014 
who may reserve, 1013 .
papers accompanying the, 1017 
suspension of sentence pending 

hearing, 1014, 1023 
rule as to substantial wrong, 1010 
powers of court of appeal, 1018- 

1020
And see appeal 

resisting peace officer
offence of, 160

resisting peace officer - continued 
enforcement of process after resist

ance to same, 608
res Judicata

common law defence of, 007
restitution

of stolen property, 1050 
on summary trial, 705

by clerk of peace, etc.,, to Minister 
of Agriculture

juvenile offenders tried for indict
able offences, 1130 

by commissioner, to Secretary of 
State

weapon detained under provisions 
respecting peace in vicinity 
of public works, 1136 

by justice to clerk of peace, etc.
certificates to carry pistol or air- 

gun, 1135
copy of to Minister of Finance, 

1137 (8)
mistake not to vitiate, 1138
posting up of, by clerk of peace, 

etc., 1137
summary convictions and fees by 

justices, 1133
neglect of. or false return, 1134 

action for, 1150
reversal

of judgment after verdict not al
lowed for certain defects of 
procedure, 1010

riot
continuing after reading of Riot Act, 

02 (6), 93 (1)
duty and powers of officers and 

others, 03
limit of time for prosecution for, 

1140 (1 c) 
damage by rioters, 07 
definition of, 88
destruction of property by rioters, 

96
Inciting Indians to riotous conduct, 

100
including charge of assault with, 00 
punishment for, 90 
Riot Act

reading of, 91 
opposing, 02 (a)

limit of time for prosecution 
for, 1140 (1 c)
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riot—continued 
suppression of 
assisting in, 94, 95

before or after reading of Riot 
Act, 98 (3)

justification of officers in prevent
ing, 48-61, 91 97 

duty and powers respecting, 93 
neglect of duty, 94, 95 

indemnification, for, 48-51, 93 (2) 
robbery

armed, 446 (e) .
assault with intent to rob, 448

when armed or with another, 446

definition of, 445 
joint, 446 (6)
mail, stopping, with intent to rob,

449
the question of possession of the 

person deprived of the goods,
445

search - continued
form of search order, 641 
for liquor near His Majesty's ship, 

609
lottery, 641, 642 
public stores, 636 
timber, etc., 638 

warrant
disposal of things seised under, 

631 et *eq.
execution of, 630 (1) 
form of, 630 (t) 
gold or silver ore, for, 637 
vagrant, etc., for, 643 
woman in house of ill-fame, 640 
information for, 629 
when demand necessary before 

breaking in, 39
resisting or obstructing peace 

officer, 169
execution of search warrant, 629,

punishment for, 447
with violence, 446 (a)
directing jury as to lesser offence,

440
rules of court

Parliament, to be laid before, 576

power to make, 576 
Ontario, in, 576 (3)

sabotage
as offence under clauses as to mis

chief, 539
sacrilege

offences, 455

presumption of, 19
Saskatchewan

formal charge in lieu of indictment, 
873 A

criminal law applicable to, 9 
special provisions as to, 12 
courts of, 12 
rules of court, 576 
N.W.T. Act In. 9, 577

offences of receiving seaman's pro
perty or necessaries, 439-441

right of, on arrest, 40 
of betting-house or uunlriing-houBe, 

641, 6<2 X
of any disorderly Jiouse, 641

goods in cualodia leqitt, 631
second offence

punishment of, in unprovided case,

secret commissions
fraudulent receipt of, by agent, 355

valuable security defined, 2 (40), 4
sedition

conspiracy, seditious, 132 (3), 134 
intention, when not seditious, 133 
libel, seditious, 132 (2), 134 

on foreign sovereign, 135 
oath to engage in, 130 

compulsion as to, 131 
words, seditious, 132 (1), 134 
oath to commit crime, 129 

seduction
previously chaste character, 211 
employee, 213 (b) 
girl between 14 and 16, 211 
evidence in corroboration, 211, 1002 
proof of age, 211 
questions of fact and law\ 211 
prosecution within one year, 211- 

213. 1140
limit of time for prosecution for, 

1140 (1 r)
marriage, under promise of, 212 

subsequent marriage, a defence, 
214 (2)

passenger on vessel, 214
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seduction-continued
subsequent marriage, a defence, 214 

(2)
un chastity, proof of previous, 210 
ward, by guardian, 197 (b), 213 («) 

subsequent marriage, no defence, 
•14 (2)

self-defence
See justification or excuse 

sentence
See mlto punishment
execution of. See execution 
correction of, 1016 
justification of officer, 23 
undergoing, equivalent to pardon, 

1078
remission of, 1004
certified copy as warrant, 1004
counsel’s address asking clemency,

INI
disposing of other admitted offences,

evidence of motive after plea of 
guilty, 1004 

commencement of, 1004 
presence of accused, 1004 
proving previous convictions, 1004 
deferring, 1007
deferring in case of case reserved,

1041, i
suspension of and discharge of 

accused, when permitted, 1007

bodily harm to, grievous, 249 
theft by. See theft 
feeding master’s horse contrary to 

orders, not theft, 348 
meaning of " clerk or servant,*' 

359
sessions court

judges of, in Montreal and Quebec, 
special powers, 604 

general jurisdiction, 582, 583
sexual crimes

carnal knowledge defined, 7 
seduction, 210-215 
procuring, 215, 216 
householder permitting defilement, 

217
conspiracy to defile, 218 
Incest, 204
Indian prostitution, 220 
indecent assault, 292-294 
carnally knowing Idiots, 219

sexual crimes -continued 
corrupting children, 220 A 
polygamy, 310 
bigamy, 307, 308 
feigned marriages, 309 
‘'spiritual" marriages, 810 
adultery indictable In New Bruns

wick, 310 
rape, 298-300
abduction of woman with Intent,

attempt to commit rape, 300 
house kept for practice of acts of 

Indecency, 225, 228-230. 
house kept for purposes of prosti

tution, 225, 228-230 
indecent assault on males, 293, 294 
unlawful carnal knowledge, 298-302 
evidence of similar acts, 299 
complaint by prosecutrix, 298 
the question of consent, 298

conspiracy to affect market price of,
444

ship
stealing from, 382 
explosion endangering life, 510 
mischief to ship wrecked or in dis

tress, 510, 524 
mischief to sea marks, 526 
mischief to navigation signals, 510 
setting fire to with intent to com

mit murder, 264
casting away or causing loss of, 522 

attempt at, 523 
Injury to. See mischief 
shooting at His Majesty’s, etc., 275 

<•)
unseaworthy

sending to sea, 288, 595 
taking to sea, 289 

wreck. See mischief 
Selling vessel or wreck without 

title, 429
shipwrecked person

definition of, 2 (33) 
impeding saving of, 286 
unlawful dealing with property of, 

430
shooting

at vessel of H. M. or in service of 
Canada 275 («) 

with intent to murder, 264
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•hooting—continued
with intent to do grievous bodily 

harm, 273
shop-breaking

breaking and entering and com
mitting indictable offence, 460 

breaking with intent, 461
shorthand

depositions at preliminary enquiry 
may be in, 683

■wearing the stenographer, 683 
re-reading the lepositions from 

stenographer'► notes, 684
sick person

homicide by frightet ing, 252, 255 
acceleration of death, 256

silver
as applied to coin, 546 (d)

similiter
practice as to, 1010 

similar criminal acts
when evidence of admissive to 

prove intent, etc., 259 
proof of system, 259 
rebutting accident or mistake, 250 
issue raised In substance, 259 
relevancy to Immediate charge, 259 

sittings of court
regulating by rule of court, power 

of, 576
sodomy

See buggery 
solitary confinement

abolition of, 1053 
special property or interest

of person with right to possession 
but without the property
right, 847

theft from person having a, 347
special verdict

acquittal on account of Insanity,
166

speedy trial of indictable offences
acquittal, 833 (2, 3)

power of judge as to, 835 
adjournment, 838 
amendment, powers of, 839 
application of provisions, 822 
arraignment, 827 
ball, if trial by judge, 836 

if trial by jury. 837 
charge, fresh, 834
clerk of the peace, definition of, 

823 (fr)

spe< dy trial of indictable offences
continued

committal, 825 (4)
notice of, by sheriff, 826 

consent of accused, 825, 827 (2) 
after committal for summary trial, 

HifJ

of persons jointly accused, 829 
continuance before another judge,

conviction, 833
power of judge as to, 835 

county attorney, definition of, 823 
(6)

definitions, 823 
discharge, 833 (2, 3) 
election of speedy trial, 825-827 
election of trial by jury, 828 (1) 

by persons jointly accused, 829 
second, 828 (2, 3) 
summarily, 830
after committal for summary trial,

III
fixing day for trial, 827 
guilty, plea of, 827 (3, 4) 
judge

court of record, 824 
definition of, 823 (a) 

not guilty, plea of, 833 
offences triable, 825 
out of sessions and term, 825 (3) 
plea of guilty, 827 (3. 4) 
plea of not guilty, 833 
prosecuting officer, duties of, 826, 827 
recognisances to prosecute or give 

evidence, 840, 842 (2) 
record, 824 
re-election, 828 
sentence, 827 (4), 833 (1) 
triable offences, 825 
trial If accused pleads not guilty, 

833 
witnesses

attendance of, throughout trial, 
Mil

contempt by, 841 (2), 842 (3) 
recognizances by, 840, 842 (2) 
warrant for, 842 

" spiritual marriages "
polygamous conjugal union, 310 

spring-gun 
setting, 281 

stakeholder
In Illegal wagering, 235
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stakeholder—continued
book-making and pool-selling 

offences, 835
stare decisis

provincial and territorial courts, 12
statement

of defendant on preliminary enquiry, 
684. 1001

asking accused to sign, 684 
when made through an interpreter, 

684
statute

wilful disobedience of, 164 
passed before Confederation, 10 
limitation as to Imperial statutes, 

580
repeal by Imperial parliament of 

Imperial statute expressly ap
plicable to Canada, 580 

stealing
theft defined, 844-857 
from the person, 370 
things capable of being stolen. 344 
living creatures, 345, 346 
by asportation or fraudulent con

version. 347
water from water works. 344 
statutory theft, Including larceny 

and embeszlement, 347 
evidence of prior of subsequent 

acts in proof of guilty know
ledge, 847

by clerks and servants, 347, 350 
by agents and persons required to 

account, 348, 355-858 
by owner against person having 

property or interest, 847, 852 
unlawful detention by bailee, 847 
by company directors, etc., 352 
by a trick, 847
trial together of separate charge* 

against same defendant, 386 
where various takings constitute 

one transaction. 347, 386 
presumption from recent posses- 

•ion, 847
stealing a fund held under direc

tion, 367
stealing goods in process of manu 

facture, 388
stealing by holder of power of at

torney, 356
stealing in dwelling house, 380

stealing—continued
stealing where value over $200, 

:ih7

stealing things not otherwise pro
vided for. 386

second offence under general 
clause. 386

second offence of stealing dog or

second offence of stealing trees or 
plants, 374-377

stocks
conspiracy to affect market price, 

444
gaming in, 231 
bucket-shops, 231

stolen goods
advertising reward and immunity on 

H turn of, 188
prosecution of newspaper pro

prietor for, 1140 (1 d) 
bringing into Canada, 398 
having in Canada property stolen 

elsewhere, 398
receiving or retaining in possession 

with knowledge, 399 
stating the offence, 399 
evidence. 399
proving the goods to have been 

stolen or obtained by an in
dictable offence, 399 

finding other stolen goods In pos
session, 993

receiver chargeable though thief 
not prosecuted. 849 

restitution or compensation to 
owner, 1048, 1050 

receiving. See receiving stolen goods 
restitution of, 1050 

stores
definition of, 2 (84) 
public. See public stores 

subornation of perjury 
See perjury 

suicide
aiding or counselling, 269 
attempt to commit, 270 

summary conviction 
adjournment, 722 
adjudication by justice, 726 
admission of charge, 721 (2)

abandonment of, 760 
certiorari not to lie after, 1122
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summary conviction—continued 
appeal—continued 

conviction or order 
affirmation of, 1121 
evidence of, 757 (3) 
return of, to Justice, 757 (4) 
transmission of, to court of 

appeal. 767 (1) 
costs, order as to, 758 

recovery of, 759 
when appeal not prosecuted,

765
court of, 749 
evidence in. 752 (2, S) 
failure of, proceedings on, 750 
form, on matters of, 753 
hearing of, 751 
judgment, 754

Anal. 752 (1), 1121 
procedure on, 750 
quashing conviction or order, 751 

(S. 4) 
appearance

of accused compelling, 711 
of both parties, 720 

application of provisions, 706 
arraignment, 721 (1) 
assault, charge of, 732 

dismissal of appeal, 733 
release from further proceedings,

714
clerk of the peace, definition of,

705 <•)
common gaol, definition of, 705 (d) 
conviction or order against accused,

727
evidence of. 757 (8) 
first, discharge upon, in certain 

case, 729
minute or memorandum of, 727 
return of, 1183, 1134

on conviction or order, 735 
on dismissal, 736 
recovery of, 738 

with penalty, 737 
counsel for parties, 715 
county, definition of, 705 (c) 
court, definition of, 705 (fc) 
definitions, 705
depositions need not be signed, 721

(5)
discharge upon first conviction, 729

1660

summary conviction—continued 
dismissal

< ei litieate of, 730 
order of, 730

disobedience to order of justice, 781 
distress in default of payment 

commitment in default of, 739-742 
if defendant already in prison, 

746
for costs, 742
remand pending execution. 745 
tender and payment, 747 
warrant of

commitment instead of, 744 
endorsement of, 743

district, definition of, 705 (<•) 
evidence

commision, by, 716 (2) 
depositions need not be signed, 

721 (6)
exception negatived by complaint. 

If. 717
oath. on. 716 (1) 
reply la. 721 (4) 
taking of, 711

fees of justices and their clerks. 770 
unlawful, taking of, 1134 

hearing in open court, 714 
informalities, 723, 724, 735. 1121,

1129
information and complaint, 710 

limit of time for making, 1142 
joint offenders, penalties in case of, 728 
jurisdiction. 707, 708, 709 

exceeding, 1131
limit of time for information or 

complaint, 1142
non-appearance of accused, 718 

non-appearance of prosecutor, 719 
objections to proceedings, 723 
open court, hearing In, 714 
payment of penalty, etc., enforcing 

of. 739. 740 (2)
penalties, enforcing payment of, 739, 

as. 739 (2). 740 
in case of joint offenders, 728 

prison, definition of, 705 (d) 
return by justice

of convictions and moneys re
ceived, 1138

neglect of, or false, 1184 
security to keep the peace, 748 
statement of case by justice for review 

amendment of, 766
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summary conviction—continued
statement of case by justice for re

view—continued 
appeal precluded, by. 769 (1) 

no stated rase if no right to 
appeal, 719 (2) 

application for, 761 
rrrtiorari, etc., not required. 768 
costs, none against justice, 765 (2) 
court, power of. 766 
enforcement of conviction, 767 

no action against justice for, 
1161

fees on application for, 762 
hearing, 765

recognizance by applicant, 762 
refusal of, 762

application to compel étale
ment, 764

rulea as to, 576 (1 b), 761 (2) 
summons for accused, 711 (2) 

for witness out of jurisdiction,
71S

territorial division, definition of, 
705 (•)

variance or defects, 728, 724, 725, 
1121. 1129

warrant for accused, 711 
backing of, 712 

warrant for witness, 718 (2) 
witnesses, attendance of, 711 

warrant for, 718 (2) 
summary trial of Indictable offences 

appeal, 797
application of provisions, 772 
arraignment, 778
common gaol, definition of, 77 (1 b) 
conviction

certificate of, 792 
effect of, 791 
evidence, 794
filing of conviction, etc., 793 
form of, 799

defects In proceedings, 1180 
defence, 778 (4), 786 
definitions, 771 
dismissal of charge. 790 

certificate of, 792, 799 
evidence of 794

election of, trial by jury, 778 (2) 
statement of, on warrant of com

mittal, 785
false pretenses, charge of, 782, 783 
filing of record In court of sessions, 

798

summary trial of indictable offences—
continued

gaol, common, definition of, 771
US)

hearing in open court, 787 
jurisdiction

absolute in case of
disorderly house, 774 
seafaring man, 775 
in certain provinces, 776 

competent judge, 771 (1 «*) 
exceeding, 1181 
offences triable, 778 
police magistrate and recorder, 

777
magistrate, definition of, 771 (1 n) 
minor under 16, if accused is, 779 

gaol In case of, 771 (1 b) 
offences triable, 773 
open court, hearing in, 787 
police magistrate . 

appeal from, 1013 
jurisdiction of, 777 

preliminary Inquiry, provisions as 
to. 798

property, definition of, 771 (le)
punishment, 780, 781
recorder

appeal from, 1018 
jurisdiction of, 777 

refusal of magistrate to try, 784 
remand by justice to magistrate, 796 
restitution of property, 795 
summary convictions, provisions aa 

to, 798
theft, charge of, 782, 783 
theft under $10. 886, 773. 777 
triable offences, 773 
valuable security, valuation of, 771 

(2)
witnesses

attendance of, 778 (4) 
examination of, 788, 789 

summing-up
of the evidence, 944 

summons
for preliminary enquiry. 653-659 
warrant not prevented by sum

mons, 661
remand of accused, 679-681 
service of summons, 658 
variance between summons and 

charge, 669, 670
for summary conviction proceedings, 

711
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summons—continued theft—continued
substitutional service in certain 

cases, 711
Sunday

validity of proceedings on, 961 
superior court of criminal Jurisdiction 

deinltion of. 2 (85) 
jurisdiction of. Jurisdiction
rules of court by, 576 

sureties
fitr recognisances 

sureties for the peace
ordering. 748, 1068, 105» 

surgical operation
responsibility for, 65, 246 

survey
wilful injury or reraovsl of certain 

boundary marks on, 631, 532 
suspended sentence

when permitted. 1007, 1081-1083 
release under recognisance, 1081 
abode of offender or surety, en

quiry as to, 1082 
arrest on breach. 1083

sending in false name, 476 
sending with intent to injure and 

alarm with false statement, 476
telegraph system

wilful damage to, 521 
telephone system

wilful damage to, 521 
tenants

theft of fixtures, etc., by. 360
territorial division 

definition of, 2 (26) 
testamentary Instrument 

definition of. 2 (27) 
theft of. 36 

textiles
fraudulent disposal of material in 

course of manufacture. 889
theatre

definition of. 1»7 («) 
immoral play, etc., in, 208 
indecent costumes, 208

theft
generally, 386
presumption from recent posses 

sion, 347
advertising reward and immunity 

for theft, 182
limit of time for prosecution. 

1140 (1 4)

bringing stolen property into Can
ada, 808

between husband and wife, 854 
by trick, 347 
by agent, 348 (1) 
by bailee, 857, 358 

bank clerk, 859 (6) 
clerk. 850 (•) 
conversion, fraudulent, 855 
co-partners in mining claim, 353 
false keys or picklocks, 381 
government employee, 359 (c) 
husband from wife, If living apart, 

854
lodger, 360
misappropriation of proceeds, 857, 

858
municipal employee, 359 (c) 
owner, 852 .
person required to account, 355,

868
servant, 859 (e)

misuse of fodder by, not theft, 
348 (2)

fraud of trustee, 358, 1060 
tenant, 360 
a trick, 847
wife from husband, if living 

apart, 854
compensation order, 1049 
conversion, fraudulent, 355 
definition of, 347 
from dwelling house, 380 

Indian grave, 385 
locked receptacle, 381 
person, 379
railway station, car, etc., 384 
vessel. 3H2 (a) 
wharf, 382 (6)

importing stolen property, 398 
lost articles, by appropriating, 317 
of animals, 345, 370 

rattle. 869 
documents 

election, 361 
Judicial or official, 363 
of title. 862 

electricity, 351 
fence, gate, etc., 872, 877 
fixtures. 872 
value of, over 8200, 887
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theft—continued
of goods in process of manufacture,

8*8
letters, etc., post, 8*4, 865 
mail matter other than letters, 366 
manufacture, goods in process of,

88*
minerals from mines, 878 
movable things, 344 
ores, 878 
oysters, 346-371 
plants, 875, 876 
poet letters, etc., 864, 365 
testamentary Instrument, 361 
tickets, railway and steamboat, 

868
trees, 878, 874, 805 
unspecified thing, 886 
will, 861 
wreck, 383

offences resembling theft 
cattle

defacing brand on, 892 (r) 
stray, appropriation of, 892 

concealment, fraudulent, 897 
document of title, destroying, 396 
materials, fraudulent disposal of, 

889
pigeons and house-doves, taking

or killing. 898
public officer refusing to give up 

property, 391
timber, drift, taking or defacing 

marks on, 894
tools, fraudulent disposal of, 889 
trustee, fraudulent, 890 

receiving, 899
receiving from deserting wife the 

husband's goods which she 
has misappropriated. 354 

indictment against receivers, 849 
restitution order, 1050

offering with immunity for thief,
183

limit of time for prosecution, 
1140 (1 d)

taking, or pretense of recovering 
property, 182

bribe distinguished from theft 
by conversion. 347 

punishment of theft where not 
otherwise provided, 386 

summary trial. 386

threats
Ser intimidation
to hum agricultural products, 516 
compulsion by, 20 ,
to kill. 264 

ticket of leave, 185 
timber

drift, taking or defacing marks on. 
394

impeding transmission of, 525 
search for, unlawfully detained, 638 
unlawful possession of drift timber, 

394
defacing timber marks, 394 
fraudulent warehouse receipts for, 

425, 427
fraudulent disposal of, after con

signee's advances, 426 
fraudulent appropriation of drift 

timber. 394 
timber liens, 394
registered timber marks as evi

dence, 990
issuing false receipt for storage of, 

425
titles

fraudulent registration of, 420
trade

combination, definition of, 2 (38) 
appeal on both fact and law, 1012 
conspiracy in restraint of, 496 

to unduly lessen competition, 498 
to unduly lessen manufacturing, 

498
to injure commerce, 498 
act, definition of, 335 (e) 
exceptions

trade union, 497 
workmen's protective combina

tion. 498 (2) 
punishment of, 498 
trial of. 581, 590

without jury, option of, 581 
trade combines generally. 498 
special appeal from non-jury trial, 

498
reasonable protection of workmen,

498
Conciliation and Labour Act, 581 
Combines Inveatigation Act, 581 
Industrial Disputes Investigation

Act. 681
trade description 

See trade marks, etc.
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trade marks and fraudulent marking 
of merchandise

applying trade marks to goods, 341,
.
bottles with trade mark, using or 

trafficking in, 460 
contesting validity of, 486 
what may be registered as trade

mark, 486
conflicting trade names, 486 
geographical names with secondary 

meaning, 486 
costs, payment of, 1040 
defacing or removing trade mark, 

490
defence, 494

where offender is servant. 495 
definitions

covering, 335 (d) 
false name or initials, 335 (Ar) 
false trade descriptions, 835 (1), 

341
forgery, 486
goods, 335 (m)
name, 335 (*)
person, etc., 335 (o)
trade mark, 335 (s)
trade description, 335 (f). 337
watch, 335 (e)

exception, as to trade descriptions 
before May 33. 1888, 342 

foreign goods, marks on, 493 
forfeiture of thing, 491 (2), 1039 
forgery of trade mark 

definition of, 486 
punishment of. 488 

general or specific trade marks, 486 
label as a trade mark, 486 
names as trade marks In certain 

events, 486
limitation of time for prosecution,

mu (i el
IHinishment, 491
reimbursement of innocent parly, 

royal warrant, etc., falsely claiming
le Mi IN

seir.ure under search warrant, 635 
selling goods falsely marked, 4H9 
watch cases, words and marks on,

•se
prior use outside of Canada, 486 
resemblance calculated to deceive,

MW

trader
failing to keep accounts, 417 
transfer made with intent to de

fraud, 417
concealing property with intent,

417
falsifying books to defraud credi-

IIS
trade union

trade conspiracies generally, 496-
498

union not unlawful merely because 
in restraint of trade, 497 

certain strikes illegal, 497, 601 
intimidation and violence, 601-503 
who may not try strike charges,

picketing in furtherance of strike, 
501

wstcliing and besetting as means to 
intimidate, 501

refusal to work for or with, any 
employer or workman, 590

trading stamps
company, application of provisions 

to, 836 <p> 
definition of, 335 («) 
giving, by merchant, 506, 507 
issue of, 505, 607

before Nov. 1, 1905, 343 
offer for return of wrapper, etc.,

partnership, application of provi
sions to, 335 (ff) 

receiving, 508
transit

offences committed In, 584

accessories after the fact, 76 (a) 
definition of. 74. 76 
levying war, 77
limit of time for prosecution for,

Hé# |
misprison of, 76 (b) 
treasonable offences, 78 
by conspiring, 74. 75 
bail, 74. 75 A. 699 
inspection of documents by ac

cused, 897
espionage and war treason, 74 
by Insurrection. 74, 78 
attempting to assist public enemy,

74
corroboration, 1002
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treason--continued
serving copy of Jury panel, 74, 897 
stating overt acts, 74, 847 
list of witnesses in, 74 
assisting alien enemies to leave 

Canada, 74, 75 A

destroying or damaging, 533 
theft of, 373, 374 
unlawful possession without bein'.' 

able to account therefor, 395
trespasser

defence of movable property against, 
56

defence of real property against, 61, 
62

resisting removal, 61 
assault by, 56, 61 
provocation of assault upon, 62 
in pursuit of game or in hunting or 

fishing, where not wilful end 
malicious, exception as to, 540

trial
address of counsel, 944 
adjournment, 945
amending indictment, where permis

sible, 889 893
attempt charged, full offence 

proved, 670 
coinage offence. 955

destruction of counterfeit coin,

defence, case for, 944 (2) 
fell, right to. 842
holiday, validity of proceedings on,

961
insanity of accused

at time of discharge if no prose
cution, 968 

of offence, 960 
of trial. 967

of person imprisoned, 970 
custody of insane person, 969 

inspection and obtaining copies of 
depositions and indictment, 
*94 897

libel, defence in case of, 947 
murder charged

manslaughter proved, 951 (2) 
concealing birth proved, 952 
objections and pleas, 898-915 

offence charged
attempt proved, 949

trial- continued
part only proved. 951 
polygamy, in case of, 948 
power of court. 965 
practice, existing, 965 
presence of accused, 943 
previous conviction clsarged, 963, 

964
receivers, joint, 954 
reserve of question, 579 
stay of proceedings. 962 
stealing cattle charged, fraud

proved, 963
summing up by prosecutor, 944 
Sunday, validity of proceedings 

on. 961
view by jury, 958 
exclusion of public from, 644, 645 
by indictment. See Indictment, pro

cedure by
right to full defence, 942 
presence of accused, 943 
address of counsel, 944 
summing up by prosecutor, 944 
proceedings on a holiday. 961 
proceedings to try sanity of accused, 

966 970
where previous conviction charged, 

963. 964
of Joint receivers, 954 
entering stay of proceedings, nolle 

prosequi, 962 
view by jury, 958
attempt proved where full offence 

charged. 949
attempt charged but full offence 

proved, 950
verdict for lesser included offence,

v. l
of juvenile offenders. See Juvenile 

offenders
speedy. See speedy trial of Indict

able offences
summary. See summary conviction; 

summary trial of Indictable 
offences

proof of prior or subsequent acts 
to show Intent or guilty 
knowledge, 347 

trust and trustee 
breach of trust by 

public officer, 160 
trustee, 390 

definitions of, 2 (39)
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unchastity
burden of proof of, 210 

unguarded holes and excavations
offence of leaving, 287 

unlawful assembly 
offence, 87, 80 

unlawful drilling
offence, 08, 00 

unorganised territory 
offences in, 586 

unseaworthy ship 
sending to sea, 288 
taking to sea. 280

definition of, 288
punishment for, 230
loose, idle or disorderly persons,

Mt
search warrant for vagrant, 643

valuable security
compelling execution of, by force 

or threat, 450 
defined, 2 (40), 4

vegetable products
destroying or damaging, 534, 535

change of, 883-888 
statement of, In indictment, 844 
order for change of venue. 884 

in Quebec, 887
removal of prisoner on, 883, 886 
transmission of record. 885 
within province, 888 
place of trial of newspaper libel,

888
verdict

proving previous convictions after, 
1004

address asking clemency after con-

review of verdict, 1007 
defects cured by verdict, 1010 
not to be impeached for certain 

omissions as to jury lists. 1011 
in libel cases, 056

S*e ship
stealing from, 382 
selling vessel or wreck without 

title, 420
hindering the loading or unloading

of, 508
wilful damage to. 610, 582-626 

mooring, to buoys, 626

vexatious actions
against justices or officers, 1146

viaduct
wilful damage to, 510

view
of locus, 716, 058 

to juryman, 081

of formalities in proving deposi
tions, 000

warehouseman
issuing false warehouse receipt,

485, 487
fraudulent disposal of warehoused 

goods on which advances have 
been made by consignee, 426 

warehousing to Bank under the 
Bank Act, 427 

warrant 
for accused

backing of, 662 
default in. 661 (6) 

deserter, for, 657 
execution of, 661 
form of, 650

In default, 661 (6) 
for offences out of Canada. 656 

formalities of, 660 
information or complaint for, 654 

hearing of. 655 
irregularity in, 660 
issue of, 653, 655 
summons not to prevent. 661 (4) 
variance between charge and, 669 

warrant or order to search premises 
disposal of things seized under, 

631 el êeq
execution of, 630 (1) 
form of. 630 (2) 
gold or silver ore, for. 637 
vagrant, etc., for, 648 
woman in house of Ill-fame, 640 
information for, 620 

arrest with and without. See arrest 
execution of. See execution of pro-

justification of officer, 23-51 
force in executing, 30 
erroneous or irregular process, 26-29 
arrest without warrant in certain 

cases, 80 47 . 646 653 
witnesses in support of application 

for, 655
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warrant--continued
refusal to issue process, 655

watch-cases
provisions as to marks, country of 

origin. <35 <»). 336
watching and besetting

when an offence, 601 
water company

wilful breach of contract by, with 
danger to life or property, 499 

wilful breach of contract with muni
cipality, 499

wilful damage to reservoirs, mill
ponds, private fisheries, 510 

meaning of inland waters in Code, 
610

weapon, offensive
See alto air-gun; fire-arm; pistol

openly so as to create alarm, 116 
sheath knife, 124 
smuggler, by, 117 

definition of, 2 (24) 
limit of time for prosecution, 1140 

(1 d. 1)
possession of for purposes danger

ous to peace, 116
public meeting, at or near. 8ee

public meeting
public work, 1n vicinity of. See

public work
restrictions brought in force by 

proclamation, 142 149 
powers of arrest and search tor,

609 612 
sale of, 123
seisure of, under search warrant, 

684
soldiers, sailors, etc., excepted, 125 
wharf, stealing from, 382

whipping
for assault upon the King, 80 

burglary, when armed, 457 (2) 
carnal knowledge of girl under 

14. 301
attempt to have. 802 

choking with Intent, 276 
drugging with Intent, 276 
second offence of procuring, 216 
indecent assault, 292, 293. 

infliction of, 1060 
females exempt from. 1060 (4)
Sec "punishment

wild animals
when the subject of theft. 346

wilful act
in obstructing justice, 180 
in disobeying statute in certain

wilful omission to take care of child
•tier two. SM. III

meaning of " knowingly and wil 
fully." 425, 609

in offences relating to warehouse 
receipts, 425, 427 

as to mischief, 609-641 
cruelty to animals, 642-645 

will
fraudulent concealment of will or 

other document of title, by
mmém «i»

theft of, 361
demanding or obtaining anything 

by probate of forged will, 478 
knowledge of forgery, 478

witchcraft
pretending to practice, 444 
intent to deceive by, 443

witnesses
compelling attendance on prelim

inary enquiry, 671-677 
competency of, generally, 971 
witness refusing to be examined on 

preliminary enquiry, 678 
refreshing the memory of, on ex

amination, 971
convict under sentence of death, 977 
Canada Evidence Act. See appendix 

1-B7
comment on failure of accused to 

testify, not to be made by 
judge or prosecuting counsel, 
appendix 4

compelling attendance on trial of 
indictment, 971-973 

bringing up a prisoner as a witness, 
977

out of jurisdiction, 974 976 
before grand jury, 874-877 
corrupting, 180 
prisoners, 977
absconding, warrant for, 693 
defaulting, 674 

warrant for, 677 
out of province. 676 
recognizances by, to give evidence, 

692, 694
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witnesses -continued 
refusing to give evidence. 678 
subpu*na for, out of province. 676 
summons for, at preliminary en

quiry, 671 
service of, 672 
warrant for

after summons, 673 
in default, 677 
in first Instance, 675 

accused as witness
competency of, appendix s 4 (I) 
failure to testify not to be com 

mented on. appendix s 4 (ft) 
attendance and examination of 

on trial by indictment, 972 
at preliminary enquiry, 671-677 
juvenile offenders, trial of, 809 
speedy trial of indictable offence, 

842
child not knowing nature of oath, 

IfPléil IS
corroboration of, 1002, 1003, ap

pendix 16
crime, no in competency from, ap-

cross-examination
previous oral statement, as to, 

appendix. 9. 11
previous written statement as to, 

appendix 10 
aa to bias, 944. 971
to disclose disputed points on 

which credibility is assailed, 
971

discrediting one’s own witness, ap
pendix 9

expert witnesses, appendix 7 
handwriting, comparison of, by wit

ness, appendix 8 
husband and wife

competent or compellable, appen
dix 4

communications during marriage, 
appendix 4 (3)

failure to testify, comment on, 
appendix 4 (5)

incriminating answer, appendix 5, 
45 (I)

interest, no In competency from, ap-

wituesses - continued
mute, evidence of, appendix 6 
previous conviction of witness ap-l " ii ii i \ n
attendance of, throughout trial 

-without jury, 841 
contempt by, before speed y trial 

court, 841 (2), 842 (S) 
recognisances by, to speedy trial 

court, 840, 842 (2) 
warrant for, on speedy trial, 842 
attendance of, on summary trial. 

778 (4)
examination of, on summary trial 

788. 789
Ace aim, evidence ; indictment ; 

juvenile offenders; preliminary 
inquiry ; speedy trial; summary 
conviction ; summary trial 

wounding
cattle. Ace mischief 
officer, etc., in execution of duty, 

. 275 (6)
punishment for, 274 
with Intent to do grievous bodily 

harm, 273
with intent to murder, 264 
meaning of, 264
unlawfully wounding, punishment 

for. 274
of public officer, 275

wreck
definition of, 2 (41 ) 
injury to. Bee mischief 
theft of. See theft 
unlawful sale or possession of, 430 
boarding, without authority of mas

ter or of receiver of wrecks, 
430

certain purchases of old marine 
atores prohibited, 431

writing
definition of, 2 (42)

youthful offenders 
See Juvenile offenders 

Yukon Territory
application of criminal law to, 9 
appeals from, 1018 
jurisdiction of criminal courts and 

of Justices In, 587
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