ILIE




14156

Dominion Law Reports

CITED “D.LR."

COMPRISING EVERY CASE REPORTED
IN THE COURTS OF EVERY PROVINCE,
AND ALSO ALL THE CASES DECIDED
IN THE SUPREME COURT OF CANADA,
EXCHEQUER COURT, THE RAILWAY COM-
MISSION, AND THE CANADIAN CASES
APPEALED TO THE PRIVY COUNCIL

ANNOTATED

For Alphabetically Arranged Table of Annotations
to be found in Vols. I-LIII. D.L.R.,
See Pages vii-ziz.

118R A“i

SUoREME COUR
ILIBRARY S ANAOA
SUPREME COURT 4

EDITED BY
C.E. T. FITZGERALD
C. B. LABATT and
RUSSEL S. SMART

ABSOCIATE EDITOR OF PATENT AND TRADE MARK CASES,

CONSULTING EDITOR

E. DOUGLAS ARMOUR, K.C.

TORONTO:

CANADA LAW BOOK CO. LIMITED
84 BAY STREET

1920




Corrmant (Cawapa) 1020, st R. R. Onouaner, Tonowrs




CASES REPORTED
IN THIS VOLUME.

491
503
272
736
Barr's Case; Re Burnsland Itd.....................cc00vun (Alta.) 439
T S R e T PRy g et P (Alta.) 34, 576
44
25
Boulding, R. v., (ex rel. McLeod) ) 657
DR W DN <505 545500 s s panmb sl nn s B G ) 362
Brunsterman v. Winnipeg Electric R. Co 668
DRI W TN 54 .05 000k snimowince s n e o 420
Burnsland Ltd, Re; Barr'sCase. .............. 439
I W B« 6050 susnannnnnanss ) M
Canadian Grain Co. Ltd. v. Nichol. ............. s ) 376 1
Canadian Lumber Yards, Ltd. v. Dunham. .. ................ (Sask.) 474
C.N.R. Co., The, and The Can. Nat. R. Co., The King v.. ... .. (Alta.) 691 !
Canmore Coal Co., Rex v. (ex rel. Lynch). . 115
Careyv.Deveaux......................... ) 267 ]
Chaisson v. Chaisson. . .................... N.8.) 360
I B 0K s o cwcad oot v s b T 576 >
Crossen Metal Works, Ltd., Re E2)) ¥
Curley v. Briggs 351 i 34
10 B
514 | i Fh
39 TR
Elnick, Clements and Burdie, The King v. & 208 i ‘f‘ i i
R N PR TN b g A FI% 11
Ferguson v. JOnSen. . .........coouvuunnsnnnnnnnnnnns : £ed ) 616 e | &
Fillmore v. Government Railways Managing Board. . ..........(N.8) 731 - ! !
Finucane v. Standard Bank of Canada. ....................... (B.C) 720 14
Giddings v. Canadian Northern R. Co....................... (Sask) 3 : t
Olrrole v. Bymonds. . ........oc0o0veeiissnsronssssnsosssnas (N.S) 54 i
Gold Seal Ltd. v. Dominion Express Co...................... (Alta.) 547 ¥
Gorayeb, Ex parte; The King v. Somers. .. ................... (N.B.) 109 {
Graves v. Sprague. . .............. .) 337
Green v. Town of Melfort. . 63 {
Grummett v. Gibson. ... . 2 741 !
R R e R ) 479 A ‘ 1
Halifax Sheet Metal Works v. Hiseler 8) 738 \\ ‘ i
Holpln v.Orant Bltb £ 00..............o00c0nvvncnninnnns (Alta.) 381 b il 2
Hamilton, Ex parte; The King v. Porter 671 I ¥
Harris v. Harris ) 389 SRR |
Haworth, R. v., (ex rel. Kane ...(Sask.) 329 £
Hincheliffe v. Baird ....(Man,) 451 4
Holmes v. Kirk and Co C) 53 14 ‘]
-




iv Dominion Law Rerorts.

Kalick, R. v

Kidston v. Stirling & Piteairn J
DT R s ¢ a0 s0aissasniannibasanononses (N.B) 730
King, The, v. Porter; Ex parte Hamilton. . .................. (N.B.) 671
B TR 0 MO 4 00 3 0 0 0 RS SO (Man.) 472
King, The, v. Somers; Ex parte Gorayeb..................... (N.B.) 109
King, The, and The Provincial Treasurer of Alberta v. The C.N.R. Co.

and the Can. Not. R. Co

SR O BN i s+ 550 5i o 0ibsoncinsaiosshssonissninnsiss .B.) 284
Le Blanc v. Moncton Tramway Electricity & Gas Co. Itd..... . (N.B.) 68
MacKenzie v. Walsh 234

McKay v. Loucks. .
MecLean v. McGee. . . .

T IO s 5 55005504 03 3 56064 5 5.5 M AR B R S S £ EHEEARENE 590
Medicine Hat, City of, v. Howson..................... (Alta.) 264
Mellon Estate, Re................c0viivvvnenennn ....(Alta,) 664
Michaud v, Edwards. . ...(Sask.) 426
Moggey v. Blight..............cooo0ivinenn (Man.) 132
Moose Jaw Bread Co. v. City of Moose Jaw . . (Sask.) 293
Muleahy v. ED.and BCR.Co...... .............. e ”
I DN 5 5 v 6 300 6 5 6 Wk 6 B SRR R B R kS
T R R e N I A

Nat Bell Liquors Co. Ltd., R. v

VRN s PRI+ o5 55505550 s s hsasssibis

Ogloff v. Danis, Blewett and MecIntosh ood

DY DR RO 5 o500 0055 ausnssnrndsusans ... (Bask.) 448
Parrott v. Western Canada Accident & Guarantee Ins. Co (Sask.) 533

Power v. Edmonton Lumber Exchange............... ... (Alta.) 468
L D IS O 1s o cx 0005 5upisn s snnssnnsrnnsssn ... (Bask.) 592
L R SR LS S (Alta.) 34, 576
Rex v. Boulding, (exrel. MeLeod)...............c.c0vunnn. (Sask.) 657
Rex v. Canmore Coal Co., (exrel. Lynch).................... (Alta.) 115
L S A U N Ay (Ont.) 576

SRR DT s o0 vics o o0 K4 b SR Wdi b §aiug s bk Panios $5TH AR ELUARN (Ont.) 479



53 D.LR. Dominion Law Reports.

Rex v. Haworth, (ex rel. Kane) (Sash.)

Rex v. Kalick ol

Rex v. Kozak

Rex v. Louie Hong,

Rex v. Mah Hong Hing. .

Rex v. l\ntBallhquorlCo Ltd

R T G YR g (Alta.)

Romanica, Chodaeczk and Kryskew v. The Greater Winnipeg Water
Dutnct .............................................. (Man.)

Sarnia, City of, v. McMurphy. . ..
R R
Schuman v. Drab............
Security Lumber Co. v. Ross
Segal, The King, v...
Simonton, Re, v.
Sims Packing Co., Ltd v. Corkum & Riteey, Ltd.

Skagen v. Smith & Balkwell. . .............................. S

L (P PR e (Alta.)
Bnithv.Conadion Pacifle B. €. .. . ....o.oovivvvnercsnsenes (Sask.)
Somers, The King v.; Ex parte Gorayeb...................... (N.B.)
Stewart v. RichardsonSons & Co............................ (Man.)
Stoddart v. Shields LumberCo. .....................c00unn. (B.C.)
T e e A R e e R D (Sask.)
Strapazon v. Oliphant Munson Collieries Ltd (Alta.)
Bullivan v. School Trustess.................cccovvivanes +(N.B)
T R L O 4 L e S (Sask.)
BRI I 5 v odavhv s 2 i nasani by s nedns s shpnd (Sask.)
Union Bank v. Antoniou. . .........o.viiniininnnnennenannns (Alta.)
Union Natural Gas Co. v. Corpn. of Dover....................(Can.)
Walker v. Grand Trunk Railway Co.................... .v..(Ont.)
Westwood v. MeMillan. . .............cooviviinninninnnnnn, (Sask.)

b e e SNSRI g S A S (Sask.)

399
445
245
719
411
109
625
322
677
124
724
463

59
405
326
595
317
112




e . = = w=EEE REAE @RAAMAMAM MM A




TABLE OF ANNOTATIONS
(Alphabetically Arranged)

APPEARING IN voLs. 1 T0 53 INcLusIVE.

necessaries I, 450
ApmiravTYy—Torts eommmd on high seas—Limit of
jurisdiction XXXIV, 8
ADVERSE rounox Tukin‘ Successive tres-
.................................... VIII, 1021

Arcarrecr—Duty to

AssionMENT—Equitable assignments of choses in

AvromosiLes—Obstruction of highway by owner.
AUTOMOBILES AND MOTOR VEHICLES IX,
Ban—Pending decisions on writ of habeas corpus. . . XLIV, 144
Bai—Right to on commitment for a mhdemennour L 633
BanmenT—Recovery bailee oer
for loss of thi i I, 110
INTEREST— charged XLII 134
Bankruprcy—Law in Canada under the.ctof 1920. . LIIl 135
Banks—Deposits—Particular
Application of deposit

ciency i
BurLpiNg coNTRACTS—Architect’s duty to employer. . XIV
Bumping conTrACTS—Failure of contractor to com-

L
Bung::o—Mumeipd regulation of building permits. VII




h—

viii DominioN Law REroRrTs. |53 D.L.R.

Bmmaoirwcﬁouhmmduhuwm

T N VII, 614 ¢
Carriers—The Crown as common................ A (
Cavears—Interest in land—Land Titles Act—Pri-

OB L. < <o 256000 o nnsntarsnsssnsbnagsins XIV, 344 (
Caveats—Parties entitled to file—What interest

essential—Land titles (Torrens -yltem) ......... VII, 6756 (
CuarTEL MORTGAGE—Of after-acquired goods. . ...... XIII, 178 C
Cc::qm mi)d.mol—l’rionty oi;—Ovu receipt. . XXXII, 566

UES—. y in ting for payment. ........

Crose 1IN Acnou—mmn—!’rmny second- ¢

ary BB oscoesrorsnssnsosnennnons , 217 C
CoruisioN—On seas—Limit of jurisdiction. ... XXXIV,

CorLmoN—Shipping. ... ......oiiinniiiinnniess i ¢
CompaNTES—See tions and Companies. . .. ...
Conruict or Laws—Validity of common law marriage.  III, 247 ¢

ConsieraTioN—Failure of—Recovery in whole or

in part
ConsrrruTioNal LAW—Corporations—Jurisdiction of
Dominion and Provinces to incorporate com-

pani

ConsTiTuTIONAL LAW—Power of legislature to confer
QU O DRI+ o 5055550005 559050 05s

ConsTiITuTiONAL LAW—Power of legislature to confer
jurisdiction on provincial courts to declare the
nullxty of void md voidable marriages...........

ConsTrTuTIONAL LAW—Powers of provincial legisla-
tures to confer limited civil jurisdiction on Jus-
SODOB 0K D PRI o 5o v o000 snsnanssnnenn XXXVII, 183

ConsTITUTIONAL LAW—Property and civil rights—
Non-residents in provinee. ...... .............. 1X, 346

CoNSTITUTIONAL LAW—Property clauses of the B.N.A.
Act—Construction of

A A A A A A0 A

Conremrr o COURT........coi0iviivernnninnse LI,
ConrracTORS—Sub-contractors—Status  of, under C
Mechanics’ Lien Acts. ........................ IX, 105
ConrtracTs—Commission of brokers—Real estate C
agents—Sufficiency of services.................. IV, 531
Contracrs—Construction—“Half” of a lot—Divi- C
sion of irregularlot................ccoc0nuin, II, 143
ConTrAcTs—Directors contracting with corporation— O
DR 6555 5.8 5 6406 3 44085 858 RS ONOWESRFONS VII, 111
Conrtracrs—Distinction between penalties and liqui- C
R N R XLV, C
ConTracTs—Extras in building contracts. . cox AV, T
Conrracrs—Failure of eon-dmtlon—Reoovery of C
consideration by party in default............... " VIII, C
ContracTs—Failure of contractor to complete work
OR bullAIng CORIROB. o . .o oovivvacnrassrsrseses L » C
ConTtracTs—Illegality as affecting remedies.......... XI, 195
ConTracrs—Money had and received—Considera~ C

tion—Failure of—Loan under abortive scheme... IX, 346



53 DLR Dominion Law Rerorts.

ConTrACTS—Part ormance—Acts of possession
l.ndthosututep;‘i‘nudl II, 43

XVII, 534
ContracTs—Payment of purchase money—Vendor’s
inability to give title XIV, 351
ConTracTs—Rescission of, for fraud
ConTrAcTs—Restrictions in agreement for sale as
to user of land VII, 614
Contracrs—Right of rescission for misrepresenta-
tion—Waiver XXI, 329
ConTrAcTs—Sale of land—Rescission for want of
title in vendor III, 795
ConTrACcTs—Statute of Frauds—Oral contract—
Admission in pleadug II, 636
ConTrACTS—Statute of Frauds—Signature of a party
when followed by words shewing him

Coumut—supmuon as to engineer's decision—
Disqualification
ConTtrAcTs—Time of essence—Equitable relief
ConTraCTs—Vague and uncertain—Specific perform-
ance of XXXI, 48
CONTRIBUTORY NEGLIGENCE — Navigation — Collision
of vessels XI, 95
CORPORATIONS AND cOMPANTES—Debentures and spe-
cific XXIV, 3876

II, 99

CORPORATIONS AND cOMPANTES—Directors con
with a joint-stock company
CORPORATIONS AND cOMPANIES—Franchises—F
and provincial rights to issue—B.N.A. Act
CORPORATIONS AND comPANIES — Jurisdiction of
and Provinces to incorporate com-
XXVI, 204
AND coMmPANIES—Powers and duties
VI, 522

CORPORATIONS AND COMPANIES — Receivers — When
appointed .

CORPORATIONS AND cOMPANIES—Share subscription
obtained by fraud or misrepresentation XXI, 103
Coum—Judlc discretion—Appeals from discre- m e
o WO

Courrs—Jurisdiction—Criminal information. . VIII, 571
Counn—dumdxctlon—Power to grant forelgn ‘com-
XIII, 338
Courrs—Jurisdiction—* View” in criminal case X, 97
Courrs—Jurisdiction as to foreclosure under land titles -
, 301

regist;
Courrs—Jurisdiction as to injunction—Fusion of law
and equity as related thereto *
Courrs—Publicity—Hearings in camera XVI, 769




x Dommion Law Rerorts. [S3 D.L.R.

urTs—Specific performance—Jurisdiction over con-
tract for land out of jurisdiction................ 11, 216
COVENANTS AND CONDITIONS—Lease—Covenants for
BRI oisvis nsannsnaaphansis AR E R RS E I, 12

DRI BN - 20 0 s 4640 5 0 u o edshonsntenins XI 40
CrepiTor's AcTioN—Creditor's action to reach undis-

closed equity of debtor—Deed intended as

morw .................................... I. 76
CrepITOR'S AcTION—Fraudulent conveyances—Right
of creditors to follow Blesaiiins snsassassunns I, 841
CRIMINAL INFORMATION— ions and limits of prose-
cution by this prooess..........cc.oovveueeenee VIII, 571
Cuumlu. Law—Appeal—Who may appeal as part
R R T S R VII, 645
Cnnmm. Law—Cr. Code. (Can.)—Granting a “‘view ’
—Effect a evidenceinthecase................ X, 97

CrmviNAL  LAW—Criminal trial—Continuance and
adjournment—Criminal Code, 1906, sec 901....XVIII, 223

CriMINAL LAW—Gaming—Betting house offences. . . . XXVII, 611
CriviNaL Law—Habeas corpus procedure. . . ... ceaee XII, 722

imp! Knowledge of wrong.................. .
CriMINAL LAwW—Leave for proceedings by criminal
B L VIII, 671
CriMiNAL LAW—Orders for further detention on
quashing convictions................c0000uinan XXV, 649
CriMINAL LAW—Prosecution for same offence, after
conviction quashed on certiorari............. XXXVII, 126
CRIMINAL LAW — Questioning accused person in
DRI 5.5 .00 5 w54 5 SRR s B SRR SR S XVI, 223
CriMINAL LAW—Sparring matches distinguished from
DD T = 5 iitie 14 9% desadradiiiadsnsiinng XII, 786
. :ﬁ’ i - VII, 46
Cmmux. raw—Trial—Judge's Misdirection
as a ‘“substantial wrong” iminal Code
KR BOIR . DRI 500005555 s as s sannns I, 103
CRIMINAL uw—Vngrmcy—Livin; on the avails of
DO £ <o o s 0 5o g CHRDRVER RN AR ES XXX, 339
CriMINAL LAW—What are criminal attempts. ........ A
CriMINAL TRIAL—When adjourned or postponed..... XVIII, 223
CrownN, THE—As a common carrier. ............... 4
RN, T ca s s iinns b snibnens shasl dbaansssns 366
Cy-eres—How doctrine applied as to inaccurate
RN o 5 ¢ 7308 565 50 i ahd kv b Sy e VIII, 96
Damages—Appellate jurisdiction to reduce excessive
N R e P P I, 386
Damaces—Architect’s default on building contract—
R N I e P R e X1V, 402

P PP PP EFF PP PR PP PP P P PP P U DY U D D =



53 D.LR.) Dolmolhwk.lmn.
Damages—Parent’s claim under fatal accidents law
—Lord Campbell’'s Act

lghiztunduhhludduhhw

jon—Meaning of “half” of a lot..
Deeps—Conveyance absolute in form—Cndm:u
action to reach undisclosed equity ofdobtor L
Dlrm‘nol—Duoovcy—EnmmM
gations in defamation cases 1I,
DrramaTion—Repetition of libel or slander—Liability IX,
DzramaTion—Repetition of slanderous statements—
and p:‘bll ot mduoe g v,
, 572
Dermvimions—Meaning of “half” of a lot—Lot of
irregular shape 11, 154
DemurrerR—Defence in lieu of—Objections in point
of law XVI, 173
DzrorTaTiON—Exclusion from Canada of British
subjects of Oriental origin XV, 191
Dnmmoxl—Forelgn commission—Taking evi

D-llmou—From military unit XXXI,
Discovery AND 1NsPECTION—Examination and inter-

rogatories i
DivorceE—Annulment of marriage
Divorce Law v CaNADA
Don:;:oal—Nmty for delivery and acceptance of
t

EasemeNTs oF way—How arising or lost. ...

EasemeEnTs—Dedication of highway to public use—
Reservations

EaseMenTs—Reservation of, not implied in favour of

trespassers upon
unpaten h.nd—Eﬂ'ect of priority of possessory
acts under colour of title I, 28
Evectric RAILWAYS — Reciprocal duties of motormen
and drivers of vehicles crossing tracks I, 783
EmiNeNT poMaiN—Allowance for compulsory taking. XXVII 250
EuM'NENT ?onm—Dumgen for expropriation—Meas-
ure of com)

Equity— nt to mortgage after-acquired prop
erty—! cial interest
Equiry—Fusion with law—Pleading
Equity—Rights and liabilities of purchaser of land
subject to mortgages XIV, 652
Escaear—Provincial rights in Dominion lands XXVI, 187




xii DomivioNn Law RerorTs. [53 D.L.R.

Enonm——B conduct—Fraud of agent or employee.. XXI, 13
of ultra vires in actions on corpon.te

................................... XXXVI, 107

l!‘ammu—mﬁunon of estoppel—Hold ng out as

ONonuibs APIL. ..o coosuisiroiiiiirassecnnes
Evidence—Admussibility — Competcney of i
husband. .

in quo in criminal trial...... ............. ...
Evipence—Examination of testimony—Use of photo-

T R e s 1
EVIDENCE—] common law marriage........... 1
Evmmcn—Meumng of “half” of a lot—Division of 1

T T A T II, %
Evipexce—Opinion evidence as to handwriting. . . . .. XIII, 565 1
Evibence—Oral contracts—Statute of Frauds—Effect
Evm°f adnn-c._s u?!? in pleading.............. W 1

EN cient to go to jury in

S i i ol s A XXXIX, 615 ) !
Execution—What property exempt from........... XVII, 829 3 1

Execurion—When superseded assignment for -

A R N ey A X1V, 503

ExEcUTORS AND ADMINISTRATORS—Compensation—

Mode of ascertainment........................ 111,
Exemprions—What property is exempt. . .. .. XVI, 6; XVII 829 ,.A ]
FaLse ArresT — Reasonable and probable cause — 1 1
English and French law compared. ............. I, 56 A ]
FaLsE PRETENCES—The law relating to............ XXXIV, 521 &)
Fire INsURANCE—Insured chattels—Change of location I, g 1

FISHING RIGHTS IN TIDAL WATERS—Provincial power

Fooo—ﬂ:?)lhty of manufacturer or packer of food
for injuries to the ultimate consumer who pur-

SO S OO s icihaass s sdiunm }
Fomel URE—Mortgage—Re-opening mortgage fore- VL ® ]
ForeiaN coMmissioN—Taking evidence ex juris. .. ... XIII, !
ForeieN JupGMENT—Action upon.......... IX 788; XIV, 43

Forrerrure—Contract stating time to be of essence
SRS B . o < & e iy o a s hi s s as 4 B aads
ForrErTurRE—Remission of, as to leaes. . ...

palmistry . . XXVIII, 278
FRAUDULENT CONVEYANCES—Right of creditors to fol-
BN DO 4506 000 5 WA SR NA S AR BT RN BT



—_

-l - e A - -~ o w x

83 DLR) Dominion Law RerorTs.

FRAUDULENT PREFERENCES—Assignments for eredi-
tors—Rights and powers of assignee
Gaming—Automatic vending machines
GamiNg—Betting house offences
Grrr—Necessity for delivery and acceptance of chattel.
ure

parison to be
HanpwriTING—Law relating to

Higaways—Defects—Notice of i —Sufficiency. .. XlIl 886
Hicaways—Defective bndg&—l?&u&yhty of munic.-

pality XXXIV, 589
Hieaways—Duties of drivers of vehicles crossing

street railway tracks 1, 783
Hieawavs—Establishment by statutory or mumcnpn.l

authority—Irregularities in proceedings for

opening and closing of highways IX, 490
Hieaways—Liability of mumcxpshty for defective

highways or bri
Hicaways—Private rightsin, mtneedut to dedication XLVI 517
Hicaways—Unreasonable user of XXXI 370
HusBaND AND wiFE—Foreign common law marriage

—Validity
HusBanD AND wire—Property rights between husband

and wife as to money of either in the other’s cus-

tody or control
Huseanp anp wire—Wife's competency as wil

hulbmd—Cmmgma.l non-support

negligence of children
InsuncrTioN—When injunction lies
InsaNiTY—Irresistible impulse—Knowledge of wmng

—Criminal law
InsuraNCE—On mortgaged property XLI 24
Insurance—Effects of vacancy in fire insurance risks XLVI 15
InsurancE—TFire insurance—Change of location of

insured chattels I, 745

InsuraNcE—Policies rotecting insured while passen-

gers in or on public and private conveyances.. . .. XLIV, 186
InsurRANCE—The exact moment of the inception of

the contract XLIV, 208

T—That may be charged on loans by banks. . XLII, 134

INTERPLEADER—Summary review of law of XXXI
INTERPRETATION—Statutes in pari materid
JupaMENT—Actions on foreign judgments. . ..IX, 788; XIV
JubeMeNT—Conclusiveness as to future action—

Res judicata
JunameNT—Enforcement—Sequestration
JusTIFIcATION—AS a defence on criminal

LORD AND TENANT—Forfeiture of lease—Waiver. X,




T ————————————————

DouminioN Law Rerorts. [S3 D.LR.

LANDLORD AND TENANT—Lease—Covenant in restric-
tion of use of property..............co00uuunnn. XI, 40

DI < s 520 i i s vsnanisnsans i NbsaRisD s eren I, 12

OB 544 Sn bt o B b W ki haits s abnkis sd BT I, 219
LanNDLORD AND TENANT—Law of obligation of tenants
e PR LI, 1

(Torvens veat—Parties '
entitled to file caveats—* Caveatable interests”.. VII, 675
DI 40 b e neanndainnhasinayiia XIV, 344

SO 5 s «0.5 30660450339 48 bashesoasis XIV, 301

LAW OF TUGS AND TOWAGE . .......000vvnnnnnnnnns XLIX, 172

T R III, 12

LineL AND sLANDER—Church matters............... s N1
LmseL AND suANDER—Examination for discovery in

Lmn?.‘m. cases. Repeudon—hcko{ ......... II, 563
AND SLANDER—] investiga-

tion as affecting malice and privilege............ IX, 37
Taiat & pinse wt b Wi § pusowss oo
person sen procure evi-

dence —Publication and privilege. ....... 1V, 572

LiBEL AND and alternative righ

” of uﬁ::——wl?on of "dolnda' ................ I, 533
cENsE—Municipal license to carry on a business—

Powers of cancellation...................00000 IX, 411
Liens—For labour—For materials—Of contractors—

T IX, 105

LmarraTioN oF AcTioNs—Trespassers on lands—Pre- ——

Lorrery—Lottery offences under the Criminal Code. XXV, 401
Mauicious prosecuTioN—Principles of reasonable
and probable cause in English and French law
compared

.................................... , 56
MALICIOUS PROSECUTI: ions of law and fact—

i questions as to probable cause...... XIV, 817
T I e A o M N XLIX, 478
MAnm—Pl‘gvm markeh—ﬁ(unicipd oonu‘v’)l.jl.dl. ¥o II:’ gg
Marriace—Foreign common law marriage—Validity .
Marriace—Void and voidable—Annulment. .. s XXX, 14

woMEN—Separate estate—Property

a8 to wife’s money in her husband’s control... ...
AND SERVANT—Assumption of risks—Super-
DO -1 5.4 5 584 e £ 4 S SRS 34N i g b
Master AND sErVANT—Employer’s liability for breach

of statutory duty—Assumption of risk..........
AND SERVANT—Justifiable dismissal—Right




53 DLR. DomivioNn Law RerorTs.

MasTER AND SERVANT—When master liable under
penal laws for servant’s acts or defaults
AND SERVANT — Workmen's compensation
law in Quebec
Mecnanics’ LiEns—Enforceability against pmpert'j;
of married dv.vonun under a contract made wi

MEecHAN What ha nght to
18’ LIENS—' persons have a
file & mechanic’s lien IX, 105
MispEMEANOUR—Commitment for,
Monr— i

struction and
l(onomn——A-umpuon of debt upon a transfer of

l(omml—ﬂmu

Momml—Duchl.rge of as re-conveyance
Morreage—Land m::d‘('ﬁﬁwmm'r system)—Fore-
'orrens system—
m XIV, 301
Mommn—hmluhonof action for redemption of . XXXVI 15
MorreaGe—Necessity for stating yearly rate of in-

terest XXXII,
Morreage—Power of sale under statutory form XXXI,
Morraace—Re-opening foreclosures XVII,
Morreace — Without oon-d.ennon Receipt for
mortgage money signed in blank
MUNICIPAL CORPORATIONS — Authority to exempt
from taxation XI,
MUNICIPAL CORPORATIONS—By-laws and ordinances
rqulmng the use of leased property—Private

anomu. CORPORATIONS—CI;

MUNICIPAL CORPORATIONS —

- Notice of injury i

UNICIPAL eonounom—Drnngr— at water-

course—Cost of work—Power of Referee

MounicipAL corPORATIONS — Highways — Defective—
Liability XXXIV, 580

Municipan corroraTIONs—License—Power to revoke x a1

VII, 422
xxxu 397
Nearicence—Defective premises—Liability of owner
or occupant—Invitee, licensee or trespasser
Neorigence—Duty to Iiom and trespassers—
Obligation I, 240




xvi Mmhwhm [53 D.LR.
ch-—Evid-m sufficient to go to jury in

........................... XXXIX,
Nmn—ﬂm defects—Notice of claim.. ... XIII, 886
Nmmcl—-th.nt driving, contributory, of

wrong” —Cr Code (Can.) 1906, sec. 1019. . .....
glumﬂomnm nn:‘ ............... LII,
ARTIES—| endants—Separate
udm alternative rights of action for repetition of |
ParTizs—Persons who may or must sue—Criminal ] |
information—Relator’s status. ................. VIII, 571 A !
PATENTS—. of a well-known contrivance g ]

;AM—CMMM of—Effect %f‘ publication. ... . XXV, 663 i
ATENTS—Expunction or variation of registered trade-
" MMmu! ...... und ............ under is‘...xxvu, 471 :
ATENTS— acture importation tent :
TP A T XXXVIII, 350
PaTenTs—New combinations as inventions XLIII, & { £
Patents—New and useful combinations—Public use 3 i
or sale before application for patent.......... XXVIII, 636 f
Patents—Novelty and invention................. XXVII, 450 3 f
PatenTs—Prima facie presumption of novelty and

utility
PAmn—Uuhty and novelty—Essentials of .. .. ... XXXV, 362
PaTENTs—Vacuum cleaners........................ XXV, 716

T P S TN S A XXVIII 122

ProrocraPEs—Use of—Examination of testimony on

L T T ORI T XLVII, 9
PreEAaDING—Effect of admissions in pleading—Ora!

contract—Statute of Frauds. .................. 11, 636
PrEADING—Objection that no cause of action shewn

—Defence in lieu of demurrer.................. XVI, 517
PreADING—Statement of defence—Specific denials

ORI i aviiedivassnenssisinesinns X, 503
PriNcIPAL AND AGENT — Holding out as ostensible

agent—Ratification and estoppel. .............. I, 149
PRINCIPAL AND AGENT—Signature to contract fol-
lowed by word shewing the signing party to be
an agent—Statute of Frauds................... II, 99
PRrINCIPAL um SURETY—Subrogation—Security for
guaranteed debt of insolvent................... VII, 168

N MM M O morm M o M




53 DLR) DominioNn Law Rerorts.

PRrIVITY OF CONTRACT—AS affecting the liability of a
muhotum of food for injuries to the ultimate

PusLic roLicy—As effecting illegal contracts—Relief.

QUESTIONED DOCUMENTS AND PROOF OF HANDWRITING
—Law relating to

ReAL BsTATE AGENTS—Compensation for services—

XXXV,
XI, 105

1V, 531

XXXII, 26
. XVIII, &
XXXVI, 15

original note
RenNEwAl—Lease—Covenant for renewal

SaLe—Of goods—Acceptanceand retention of goodssold. )§(Lllll 165
534

SaLe—Part performance—Statute of Frauds
Bcaoou—Denominatlonal privileges—Constitutional

SeprrioNn—Treason

BequesTrATION—Enforcement of judgment by

SmrppiNg—Collision of ships

BurppING—Contract of towage—Duties and liabilities
of tug owner

errmo—Li.bility of a ship or its owner for neces-

Sunpnn—Repetltlon of—Liability for

BrLanpER—Repetition of slanderous statement<—Acts
of plaintiff inducing defendant’s statement—
Interview for purpose of procuring evidence of
slander—Publication and privilege

Bovicrrors—Acting for two clients with adverse inter-
ests

SeeciFic  PERFORMANCE—QGrounds for refusing the

remedy

BpeciFic PERFORMANCE—Jurisdiction—Contract as to
lands in a foreign country

Speciric  PERFORMANCE—Oral contract—Statute of
Frauds—REffect of admission i ln pleading

SpeciFic PERFORMANCE — Sale of lands — Con!
making time of essence—Equitable relief

Speciric pERFORMANCE—Vague and uncertain con-

SpEcIFIC PERFORMANCE—When remedy applies
STATUTE OF rraups—Contract—Signature followed by
words shewing signing rarty to be an agent
STaTUTE OF FRAUDS—Oral contract—Admissions in
pleading
B~52 D.L.R,

IV, 72
v, 22
VII, 340
11, 215
11, 636




xviii DommioN Law Rerorts. (58 DLR.

StaTUTES—In pari materis—Interpretation. . XLIX, 50
STREET RATLWAYS—Reciprocal duties of motormen and

drivers of vehicles the tracks........... I, 783
SUBROGATI for

of insolvent—Laches—Converted security . . ..... VII, 168
Summary convicTions—Notice of npp-.ly—

.............................. XIX,
SumMmarY convicTioNs—Amendment of............. XL1, 53
Taxes—Exemption from taxation.................. XI,
Taxes—Powers of taxation—Competency of province. IX, 346
Taxes—Taxation of poles and wires................ XXIV, 669
e R P 1, 666
Tmve—When time of essence of convract—Equitable

ST DO DOTTMINID  + s o0 0000050 snsinnsnonoran 11, 464
Towaae—Duties and liabilities of tug OWReosenoes v, 13

trade-name, and the righ nartrom... RXXVIL 284

A ts rom
Tnnl-lux—h-ng off -'mil":‘:dn—.\

BROIE. ¢ sa0envscinsasbsinedsinsseioioanitnd
TRADE-MARK—] bility of surname as. . ....... XXX\'. 519
Trape-MARK—Rights as between two parties who use

a trade-mark concurrently................0000 LI, 436
Tunl-nnx— ser by another in a non-
Mn-uml—N;meofpnwntoduﬁdeumdo-mnk XLIX 19
TreasoN—Sedi biios etsansneiatiogns 6( : hnd ” LI,

us—O%uhon owner or occupier

licensees T I, 240
Trespass—Unpatented land—Effeet of priority of

possessory acts under colour of title............. I, 28
TriaL—Preliminary questions—Action for malicious

.................................. XIV, 817
TriaL—Publicity of the courts—Hearing in camera.. XVI, 760
Tuas—Liability of tug owner under towage contract. . IV. 13
Tuvas—Dutyof a tug toitstow................... XLIX, 172
Urrra Vires—In actions on corporate contraets. . . XXXVI, 107

Unrair compeTITION—Using another’s trade-mark or
Non-competitive lines of trade. . ... 1I, 380

VENDOR AND PURCHASER—Contracts—Part perfor-

mance—Statute of frauds..................000s XVII, 584
VENDOR AND PURCHASER—Equitable rights on sale

DSOS U0 POBIBAIN . o504 6 ¢vcsasvesnnssonsnnes XIV, 652
VENDOR AND PURCHASER—Payment of purchase

—Purchaser’s right to return of, on s

inability togivetitle............co00000iininnn XIV, 3561
v ,l‘ Aggh f purchaser to by rollby. Iil, 795

title— t of purchaser to rescind............. .
VENDOR AND PURCHASER—Transfer of land subject

to mortgage—Implied covenants.............. , 407

¥ ¥ 8 ¥ =959 <

==



53 D.LR) DominioNn Law RerorTs. xix

Wi act on omnou OR muoncn—-Wiﬂnn the

.................. XXXV, 481
%\IO\BMWMMO‘M

....................................... VIII, 96
Wmmnpmuhon of executors—Mode of ascer-
» %ﬁuv ......... §hetared 111, 168
Ls—Sul ﬁoullepdu— ariation of original
distributive scheme by codieil.................. I, 472
Wirs—Words of limitation in.................... XXXI, 300
1TNEssEs—Com i i

Wonnmu COMPENSATION—Quebec law—9 Edw.
VIIL (Que.) ch. 66—R.8.Q. 1909, secs. 7321-7347. VII, §




Unprecedented
Incomes

Income is the only thing which money
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There are daily increasing indications on every side that
the crest of high prices for the necessities of life has been
reached. Commodities are gradually declining. To-day
the investor has the supreme opportunity. If he procures
to-day the high income now obtainable from long-term
securities, the income will, as commodities decline, give
him greater purchasing power than has ever before been
obtainable from such securities.

Income is to-day the cheapest thing which money will
buy. Not only is the present income yield unprecedented,
but the future purchasing power of the income will, in
all probability, be as unprecedented.

Canada’s First, Best and Premier Security, Victory Bonds,
to-day give these high yields: From 5.68%, to 6.37%.
They can be bought in any amount from $50 upwards.

Your orders will receive our best altention.
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DOMINION LAW REPORTS

REX v, TONY SCHMIDEL,
Alberta Supreme Court, Hyndman, J. June 22, 1920.
INTERNAL REVENUE—(§ I—8)—INLaNp Revenuve Acr R.S.C. 1906, cn,

51, SEC. 180—INDICTABLE OFFENCE UNDER—ARREST OF ACCUSED—
JUSTIFICATION—SEARCH WARRANT.

An offence under sec. 180 of the Inland Revenue Act, R.8.C. 1906, ch.
51, is a criminal offence and indictable, but in order to justify the arrest
of an accused it is necessary to shew that the still, ete., were found in
the place which the search warrant authorized the officers to search,
where the warrant specifically mentions the “dwelling” of the accused,
it does not include an isolated cabin on a piece of which is not
proven to be the property of the accused.

An information which alleges a “still”, ete., suitable for the manu-
facture of “intoxicating l:znon" instead of “spirits,” as mentioned in
the Act is fatal to a convietion,

ApPLICATION to quash a convietion for an offence laid under
sec. 180 of the Inland Revenue Act. Convietion quashed.

J. McKinley Cameron, for applicant; G. Lafferty, for the
Crown.

HyxpMAN, J.:—The defendant was arrested and brought be-
fore the Magistrate as the result of a warrant to ‘‘search’’ his
“‘dwelling.”’

The facts are that the warrant to search was issued on the
ground that there was reason to suspect that a still, worm or other
apparatus, ete., were concealed in the dwelling of Tony Schmidel
at or near Burmis. The dwelling was searched and nothing of the
kind was found there, but later such things were found in a cabin
or shack in the woods some 200 yards distant from his house, a
fence running between them, but a well defined trail leading from
one place to the other. No person was found in the cabin at the
time, but certain accounts or memoranda were found therein
which pointed very strongly to a connection of the accused with
the operations which were evidently being carried on there.
Ownership by the accused of the cabin or the land upon which it
is was not proven beyond suspicion.

At the trial, an objection was taken at the proper moment to
the jurisdiction of the justices on the ground that accused was
not properly before them, having been arrested without a war-
rant, but such objection was over-ruled. It was argued also

ALTA.
8.C

Statement.

Hyndmas, J.
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ALTA.  that even had the prohibited goods been found in his dwelling

8.C. and under his control and operation, sec. 648 of the Code which
R authorises the arrest without warrant of anyone found eommit-
T(')'}.'v ting any eriminal offence would not apply to an infraction of the APPEAL
Scumper.  Inland Revenue Aet, R.S.C. 1906, ch. 51. T am of opinion, how- i \
Hyndman,s. ©Ver; that an offence laid under sec. 180 of the Inland Revenue lan

Act does constitute a eriminal offence, and in fact is, in terms, "h;
expressly made indietable. But in order to justify the arrest of 263

the accused it was necessary first to shew that the still, ete.,

. : o Arl
were found in the place which the warrant authorized the officers the pls
to search or that he was found committing a eriminal offence, ficasid

The warrant specifically mentions the ‘‘dwelling’’ of the accused,
which is a distinet and definite building or premises from an
isolated eabin on a piece of land which was not proven to be the Ha
property of the accused, and he was not found therein. Conse- Nk
quently, following the decision of Rex v. Pollard (1917), 39 D.L. gy
R. 111, 13 Alta, L.R. 157, 29 Can. Cr, Cas, 35, the accused was im- s“m;l
properly arrested, and the justices were without jurisdietion to Jily 2‘;
try him. prepara

Another objeetion taken was that the information does not engine
disclose any offence inasmuch as it alleges a still, ete., suitable for "l]‘::."‘:,:
the manufacture of ‘‘intoxicating liquors’’ instead of ‘‘spirits’’ the yar
as mentioned in the Aect. track,

It would seem to me that this possibly is also fatal to the ;;“”::ltlllfl
validity of the conviction. It may be that there are many kinds to the t
of intoxicating liquors which cannot be classed as ‘‘spirits,”’ and there w
it would seem to me necessary for the Crown to allege and prove ;‘_:'{('_fl'
that the offending goods are suitable for the manufacture of by men
spirits. There is no satisfactory evidence that such was the :;"‘ dov
case. e car

Cur 8o«
I am of opinion for the reasons above stated that the convie- unfortu
tion should be quashed, with the usual protection order, but 80 as b

without costs. Conviction quashed. o e
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GIDDINGS v. CANADIAN NORTHERN R. Co.

Naskatchewan Court of Appeal, Haultain, C.J.S., Newlands and
Lamont, JJ.A. June 14, 1920.

Apreal (§ VII L—476)—FixpinGs OF JURY—LANGUAGE NOT CLEAR—
INTERPRETATION OF. . )

Where the meaning of the language used by a jury is not clear, that
language is to be interpreted in the light of the issues presented by the
pleadings, the evidence and the charge of the trial Judge.

[B.C. Electric R. Co. v. Dunphy (1919), 50 D.L.R. 264, 59 Can. 8.C.R.
263, followed.]

ArreaL by defendant from the trial judgment in an action by Statement.
the plaintiff for damages for the death of her husband, a locomotive
fireman. Varied.

0. H. Clark, K.C., for appellant.

D. Campbell, for respondent.

Havrrain, CJ.8, concwrred with Lasost, J.A. Haultain, C.J.8.

Newranps, J.A.:—In addressing the jury the trial Judge Newlands, J.A.
stated the facts to be as follows:—

Now the facts are that on the day in question, which I think was on
July 21, 1917, the deceased Giddings was apparently making the necessary
preparations preparatory to starting out on his work as the fireman on an
engine which was in charge of Harry Lovitt as engineer; and as part of his
duties in getting ready for his work, he went from the engine where it was to
the west of the coal track, going easterly to the ice house, to get ice to use on
the yard engine, to keep the water fresh, 1 presume. That at the coalpit
track, at the northerly end thereof, und just clear of the lead track, there was
standing an engine and tender, the engine facing north, the tender south
thereof, and the box car immediately south of the tender, but whether coupled
to the tender or not there is no conelusive evidence. That south of this car
there was an open space variously estimated at from 4 to 9 feet, and then a
string of four cars, the most southerly of which was in the coalpit. Another
loaded ear was started from the extreme southerly end of the track, started
by men with a ear-mover, “pinched down,” as the expression is, allowed to
run down this track to the coaling plant on its own momentum, and it struck
the car that was in the coaling plant, driving the same northerly, that the
cur 50 driven came in contaet with the four cars which were on the track, and
unfortunately at the moment when those four ears were so driven northerly
80 as to come in contact with the car which was immediately to the south
of the engine, apparently the deceased was between them and was erushed
to death.

R st R e

Upon these facts, the jury found that defendants were guilty
of negligence and that there was no contributory negligence
on the part of the deceased.

When asked in what the negligence of the defendants consisted,
they answered:—
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Inasmuch as there were 5 men employed in the coal dock, one or more of
whom must have seen a live engine on the coal track, it seems that there was
li e in not assigning one man to warn the engineer or fireman of that
engine who might be working underneath the said locomotive that a loaded
coal car was about to be run down the incline and to prepare themselves
accordingly, and who could also warn employees who might be crossing the
track in pursuance of their duties.

This answer consists of two parts; first, that the engineer or
fireman who might have been working under the live engine on
the track should have been warned, and, second, that employees
who might be crossing the track in pursuance of their duties
should also have warning that loaded cars were about to be run
down the incline.

Eliminating the first from their answer, we have a perfectly
intelligent answer to the question asked them: “Inasmuch as
there were 5 men employed in the coal dock it seems that there
was negligence in not assigning one man to warn employees
who might be crossing the track in pursuance of their duties.”

That this man should have also warned the engineer of the
live engine, was but an additional fact that impressed the jury
that on this particular occasion there was greater need than usual
of a man being stationed between the cars to give warning, and,
there being 5 men working there, they thought one could have been
spared from this gang to do this work. I do not think that
these additional reasons for taking precautions affect in any way
the jury’s finding that the defendants should have had a man to
warn employees crossing the track in the ordinary course of their
duties,

It must happen in a railway yard that employees must pass
between cars standing on sidings, and I quite agree with the jury
that it is negligence on the part of the railway company not to
give employees who must do so some notice when such cars are
about to be moved.

The jury having found that there was no negligence on the
part of the deceased, the verdict should stand, excepting as to
the amount which, in my opinion, exceeds the amount of com-
pensation to which the parties on whose behalf this action was
brought are entitled, and I agree with my brother Lamont that,
unless plaintiff accepts the amount stated by him, there should
be a new trial.

The defendants should have the costs of the appeal.
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LamonT, J.A.:—On the morning of July 21, 1917, the plaintifi’s
husband Albert Charles Giddings, a locomotive fireman in the
defendants’ employ, was crossing the defendants’ tracks in their
Saskatoon yard in the course of his duty. In doing so, he attempt-
ed to pass between two cars standing on the coal track. These
cars were somewhere from 4 to 9 feet apart. As Giddings was
in the act of crossing, one of these cars shot against the other,
catching him between them and ecrushing him to death. For
the pecuniary loss sustained by herself and infant son through the
death of Giddings, the plaintiff, as administratrix, has brought
this action. She claims that her husbhand’s death was the result
of negligence on the part of the defendants.

That negligence was alleged to consist in:

(a) The dangerous and unsafe system employed by the defendant in
operating or moving its cars by which the two said cars were caused or per-
mitted to come together in the manner aforesaid. (b) The failure to give or
cause to be given to the said Albert Charles Giddings, notice or warning of
the approach of the said moving car or ears.

Negligence in other respects was alleged, but it is not now
necessary to consider these. The answers of the jury to the ques-
tions submitted to them, so far as material, are as follows:

Q. Was the accident which resulted in the death of the deceased caused
by negligence on the part of the defendant company? A. Yes. Q. If so,
in what did such negligence consist? A. Inasmuch as there were 5 men
employed in the eoal dock, one or more of whom must have seen a live engine
on the coal track, it seems that there was negli e in not assigning one man
to warn the engineer or fireman of that engine who might be working under-
neath the said locomotive that a loaded eoal car was about to be run down the
incline and to prepare themselves accordingly, and who could also warn
employees who might be crossing the track in pursuance of their duties.
Q. Was the deceased guilty of any negligence which contributed to the
accident? A. No. Q. At what amount do you assess—(a) Damages for
widow? (b) Damages for child? A. (a) $8,000, (b) $12,000.

Judgment was entered in accordance with the verdiet of the
jury. From that judgment this appeal was brought.

The two main grounds of appeal are: (1) that the answer
of the jury to question 2 is not a finding of negligence, but, if
it be so held, it is a finding based solely on the ground that one
or more of the men employed in the coal dock must have seen
the live engine on the coal track, and of this there is absolutely
no evidence; and (2) that the damages awarded are excessive.

So far as the jury's answer to question 2 is concerned, the
only difficulty is to determine just what is meant by that answer.
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If the jury meant that, under the circumstances of this case,
the defendants were guilty of negligence in not assigning a man
to warn persons about to cross the coal track before letting loose
a loaded car, the judgment should stand, for there is abundant
evidence to support the finding. But if the answer means that
there was no duty upon the defendants to give this warning to
persons about to cross, save only when there was a live engine on
the track and that live engine was observed by the men at the
coal dock, the judgment in my opinion should be set aside, because
there was no evidence that the men at the dock saw the live engine
which was on the coal track.

Where the meaning of the language used by the jury is not
clear, that language is to be interpreted in the light of the issues
presented by the pleadings, the evidence and the charge of the
trial Judge. B.C. Electric R. Co. v. Dunphy (1919), 50 D.L.R. 264,
59 Can. 8.C.R. 263.

The evidence disclosed that from the defendants’ coal dock
south, a track had been constructed on an inclined plane for
175 feet, and from the coal dock north the track was level until
it reached the main lead. On the inclined track five cars could
be placed, but the most northerly one would then be in the dock
in a position ready for unloading. The defendants’ system
was to place loaded cars on the inclined track with an engine,
and then block the wheels so as to hold the cars in place. When
the first car was unloaded, it would be pushed forward and the
next car let down for unloading. Then as each car was unloaded
the next car on the incline was allowed to run down by means
of its own weight, and strike the empty car in the dock so that
the impact would force the empty car forward out of the way.

On the morning in question four empty cars were standing
on the coal track, one in the coal dock and the others in front
of the dock to the north, covering something over 100 feet. To
the north of the last of these cars stood a box car, tender and engine.
Between the most northerly of the empty coal cars and the box
car there was a space of from 4 to 9 feet. A few minutes after
7 o’clock in the morning a loaded coal car at the top of the incline
was unblocked and started down the incline. It reached a speed
of 6 miles per hour, and struck the empty cars with such force
that they shot forward, closing the space between them and the
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box car. Through this space the plaintifi's husband was passing
at the moment of the impact.

The evidence also disclosed, that the practice of allowing
the loaded car to run against the unloaded ones with sufficient
force to drive them along the track was very dangerous to any
employees working under or around an engine on the track if
the empty cars were driven against the engine. It was also
dangerous to employees passing between cars on that track,
unless they had been informed or were aware that the unloaded
cars were about to be driven forward. It was shewn to have
been a usual practice for employees crossing the tracks to pass
through the space between cars standing on a track; and it was
further shewn through evidence brought out on cross-exami-
nation by counsel for the defendants that, after the accident in
question, the defendants adopted the practice of sending a man
to warn persons crossing the tracks when loaded coal cars were
being allowed to run down the incline.

In his charge, the trial Judge pointed out that counsel for
the plaintiff contended that the negligence of the defendants
consisted in employing a dangerous system in letting down the
loaded cars. On that point he said:—

Now they say it was negli for the defend pany to employ
such a system, and they suggest that it is dangerous beeause of what happened.
They say that in these yards it is customary and necessary, in the course
of their duties, for the servants of the defendant—fi and i
and I suppose other yardmen—to be erossing those tracks, and that it is
dangerous to let a car down so as to drive other cars because of the danger
that these cars will strike men who necessarily in the course of their employ-
ment are erossing the tracks.

And as to whether or not the omission to warn persons crossing
the tracks amounted to negligence, he said:—

1 must, however, say this, that the mere fact that after this accident the
defendant pany have app ly adopted the practice of keeping a man
to warn persons passing the tracks when cars are, I presume, being moved
as they were on the day in question, is at law no evidence that the defendant
company were negligent in not employing such a man before or at the time
of the accident. We all learn by experience. If the ordinary, prudent man
would not, up to the time of the accident, have idered it y to
keep a man to warn possible passers over the track; if the ordinary, prudent
man would not have considered it necessary to do that before the accident,
then the defendant eompany would not be guilty of negligenee in not keeping
him there even though in the light of their experience they afterwards came
to the conclusion that it would be safer to have one.
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'ﬂ- The );ury found that the negligence of the defendant was the
C.A.  cause of the accident.
iy Viewed in the light of the pleadings, theevidence and the charge,

v. I think the jury by their answers intended to express the idea
S;:,‘:;‘.: that the method adopted by the defendants of running a loaded
-'-“;S‘_’- car down the incline so as to push the empty cars forward out
Lamont,JA. of the way, was dangerous not only to the engineer and fireman

of any engine on that track, which might be struck by the empty
cars, but also to any persons crossing the track at an opening
between the cars, and, being dangerous, it was negligence not to
assign a man to give warning before a loaded car was run down.
The danger to employees crossing the track was just the same
whether there was a live engine on the track or not. To the
engineer and fireman of an engine on the track the danger was
the same whether the engine was observed by the men working
at the dock or whether it was not. To hold that the jury intended
to find that a duty to give warning to people about to cross the
coal dock track between cars existed only when there was a live
engine on the track and that engine had been seen by the men
working at the coal dock would, in my opinion, be inconsistent
with an appreciation of the danger, which the jury evidently
had, as well as inconsistent with their finding that the defend-
ants’ negligence—which was a failure to warn under the cir-
cumstances—was responsible for the death of Giddings. The
language used by the jury does not, as I read it, compel me to
adopt that construction. The jury’s answer to my mind does
contain a finding, not well expressed it is true, but yet a clear
finding, that the defendants were negligent in not assigning
a man to warn employees who might be crossing the track in
pursuance of their duties. The first ground of appeal therefore
fails.

The second ground of appeal is that the damages awarded
are excessive.

The action is brought under the Act respecting Compensation
to the Families of Persons killed by Accidents, R.S.S. 1909,
ch. 135.

Sec. 3 of the Act in part provides as follows:—

. . inevery such action the Judge or jury may give such damages
as he or they think proportioned to the injury resulting from such death
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to the parties respectively for whom and for whose benefit such action has
been brought.

The jury awarded $8,000 to the widow and $12,000 to the child,
The child was unborn at the date of the death, but that appears
to he immaterial so long as the action is for the benefit of the
child. Villar v. Gilbey, [1907) A.C. 139; Orrell Colliery Co.
v. Schofield, [1909] A.C'. 433.

“The damages recoverable under the Act cannot be founded on
sentimental considerations, but are given in respect of some
pecuniary loss and that not merely nominally caused by the
death.” Osler, J.A., in McKeown v. Toronto R. Co. (1909), 19
0.L.R. 361 at 371.

The wages the deceased was earning prior to his death ran
from $80 to $130 per month, that is, an average of $105. The
plaintifi stated in her evidence that the pecuniary loss to her-
self and child as a result of her late husband's death was $70
or $80 a month. She and her child, therefore, are entitled to
such sums presently payable as would be the equivalent of the
amounts which each respectively might reasonably anticipate
to receive from the deceased had the accident not occurred.
The damages to the next of kin in a case of this kind are necessarily
indefinite, prospective and contingent. They cannot be proved
with anything like an approach to accuracy, and yet they are
to be estimated and awarded.

In Rowley v. London & N. W. R. Co. (1873), L.R. 8 Exch.
221, the Court adopted the rule that in awarding damages, etc.,
for prospective loss of income from property or other earnings,
the jury ought not to give the plaintiff such a sum as if invested
would produce the full amount of income which he would probably
have earned, but ought, in estimating the damages, to take into
account the accidents of life and other matters, and to give the
plaintiff what they consider under all the circumstances a fair
compensation for his loss,

In awarding to the widow the sum of $8,000, I do not think
it can be said that the jury allowed her a sum which was more
than the equivalent of the pecuniary benefit which she could
reasonably expect would have been hers had the accident not
happened. The award of $12,000 to the infant child is, however,

GippiNGs
v.
CANADIAN
NORTHERN
R. Co.

Lamont, J.A




GippiNGs
v
Canapian
NORTHERN
R. Co.

Lamont, J.A.

DomiNioNn Law REPoRTS. [53 D.L.R.

in my opinion, far in excess of any pecuniary loss suffered by the
child as a result of the death of his father. Money can be in-
vested so as to yield 5149, net to the investor; 515, on $12,000
amounts to 8$660. Can it be said that the child had a reasonable
expectation of receiving out of an income of $105 a month and
such further increase as the father might have received had he
lived, the sum of %660 a year until such time as he was minded
to commence earning himself, and then receive a capital sum
of $12,000. In my opinion, it is absurd to say that he could
have had any such expectation. Although the equivalent of
what the child might reasonably expect cannot be gauged with
accuracy, there must be some basis in the proof for the estimate.
That basis in this case is confined to $105 per month, plus the
possibility of promotion, which would increase that amount.
On this basis, after deducting the reasonable expectation of the
widow, the most sanguine expectation that could reasonably
be made for the child could not, in my opinion, be capitalised
at anything like the sum awarded. 1 am, therefore, driven to
the conclusion from the amount awarded to the child, that the
jury must have taken into consideration matters which they ought
not to have considered, or applied a wrong measure of damages.
The judgment therefore cannot stand.

Johnston v. G. W. R. Co., [1904] 2 K.B. 250.

The appeal, in my opinion, should be allowed with costs,
and a new trial ordered, unless the parties consent to have judg-
ment entered with the damages to the child reduced to $6,000,
which, I think, is the equivalent of the utmost pecuniary benefit
of which the child had any reasonable expectation.

Judgment accordingly.

Re CATHERINE DEAN, an Infant.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White and
Grimmer, JJ.  April 23, 1920.

INnFaNTS (§ T C—11)—INTERIM ORDER CONCERNING CUSTODY—APPEAL—
2(10%1- m‘um.\' 10 CHANCERY CoUrRT—JUDICATURE Act, N.B,,
). 56, r. 10,

Where an order concerning the custody of an infant child is stated
to be of a temporary nature and substantially an interim order, such order
will not be interfered with on appeal, it being open to the parties to
present a petition to the Chancery Court, which is the proper Court to
deal with such matters, under O, 56, r. 10, of the New Brunswick Judicature
Act, for the custody of the infant, under which the parties ean be heard
and a conclusion reached which will be binding so far as the interests
of the infant are concerned.
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ArreaL by W. E. Dean from decision of McKeown, ().,
K.B.D., in habeas corpus proceedings.

B. L. Gerow, for appellant.

S. B. Bustin, for Adelaide Dean, contra.

The judgment of the Court was delivered by

GRIMMER, J.:—In this case McKeown, C.J., K.B.D., under a
writ of habeas corpus made an order on January 9 last by which
it was provided that the infant, who was then about 2 years
and 3 months old, having been born on October 5, 1917, should
be placed (temporarily) in the custody of Adelaide Dean, its
mother, the father William Edgar Dean to have access to his
child on Sunday afternoons. From this order, the father now
appeals, secking to have the same rescinded, and the custody
of the child given to him.

The proceedings before the Chief Justice were confined entirely
to affidavits, a great number of which, absolutely contradict-
ory, were read on the part of both the father and the mother of
the infant, and for a better understanding of the matter I consider
it advisable here to state verbatim the conclusion reached and

the order made by the Chief Justice. It is as follows:—

The Court: You have no evidence of any acts of impropriety against
the wife? You are making no claim of that nature?

Mr. Gerow: No, your Honour.

The Court: 1 will dispose of the matter at once. The permanent
custody of a echild, its maintenance and bringing up and general education
are not matters which ean be finally disposed of by a summary application
of this kind in the most satisfactory way. It can be better cognizable in the
Chancery Division of the Court, which deals more effectively with infants,
estates and wardships and custody of children, All T have now to do is to
decide under these affidavits in whose custody the child should remain under
the circumstances disclosed, and I may say that if either party is disposed
to question my conclusion, an action ean be brought in the Chaneery Division
of the Court, which will hear all the evidence that may be offered, and make
decree thereunder. 1 say that, because I do not want either party to think
that the decision which I give now must bind for all time. Understanding
then that it is open to either party thus to question my view, I say that I see
no reason to vary the interim order which I made the last time this matter
was before me, and my decision is that the child remain in the eustody of the
mother and it is accordingly so ordered.

Mr. Gerow: That being your Honour's interim order—

The Court: That is my final order; it may be regarded as an interim
order if the Chancery Court after full hearing should decree differently, but
until altered this order stands and must be obeyed.

Mr. Gerow: Your Honour having made this order I submit my client
has the right to see the child. I have not the slightest doubt that refusal
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will be the order of the day, that he will not be able to see it. I think it is
only fair that the Court make some recommendation with regard to that also,
1 would ask that he have the right to see the child any time he wants to see it.

The Court: 1 take it there would be no objection on the part of Mrs.
Dean that the child should be seen and visited by its father, I would rather
make the order by consent, if a day can be agreed on.

Mpr. Bustin: (After consultation). They say that Sunday is the best
day.
. Mr. Gerow: That is satisfactory—Sunday afternoon.

The Court: It will be Sunday afternoon then.

Myr. Bustin: With regard to making our further affidavits?

The Court: 1 am through with it now, you need not make further
affidavits.

The father and mother of the infant were married at the City
of St. John on October 27, 1915, and lived in the city until the
month of April, 1918, when they removed to the Village of Mus-
quash, in the County of 8t. John. No difficulties arose between
the parties, as appears from the affidavits, from the time of the
marriage until September, 1918, when Adelaide, the wife, alleged
that her husband took her by the throat and choked her, causing
her great pain and suffering, making her afraid to live with him;
that shortly after this he threatened to kick her out of the house,
but nothing more serious happened until February 22, 1919,
when further difficulties arose and the wife left her home and came
to St. John to her parents’ home, leaving the infant behind her
with her husband. On March 1, 1919, Adelaide Dean alleges
that she returned to Musquash fer the purpose of again living
with her husband, but was unable to make satisfactory arrange-
ments, and returned to the City of St. John on the afternoon
train. On March 5, 1919, she caused a writ of habeas corpus to
be issued out of the King's Bench Division of the Supreme Court,
commanding the said William Edgar Dean and one Jessie Dean,
his mother, to have before the Court on March 10, the body of
the said Catherine Elizabeth Alma Dean. This order was obeyed
apparently and a hearing took place, but before the termination
thercof an agreement was reached between the parents of the
infant, and they once more lived together, so far as can be ascer-
tained from the affidavits, in the City of St. John, and continued
to live so until December 31 last, when Adelaide Dean alleges
her husband again choked her and hurt her. At this time,
Adelaide Dean alleges she was making a visit to her sister in the
City of St. John, when about 9 o’clock in the evening her husband
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came in, went up to her, struck her on the shoulder and said—
“‘What is the idea—get on your clothes and come along with
me.” I said I was afraid to go with him for fear he would beat
me. He said he wouldn't.” She states further that she went
out with him and at the corner of St. Jawes and Carmarthen
Streets he said—“1 am through now, I am going to take the
baby,” whereupon he took hold of her roughly by the arm, com-
pelling her to go with him, and shook and hurt her and left her
at the house of her brother in Broad St. Later, the same evening,
with her sister she went to her home, 308 Carmarthen St., found
the door locked but could hear her baby saying “Daddy, let
mama in,” whereupon the said William Edgar Dean, she states,
came out in the hall and pushed her and her sister down stairs.
She went out then and returned with a policeman in about 15
minutes, to find that the said Edgar William Dean had left and
taken the baby with him. On January 3 last, application was
made to the said Chief Justice of the King's Bench Division
for another writ of habeas corpus, which is the one upon which
the order in this case was made. The statements of Adelaide
Dean are supported by affidavits of the members of her family,
but are vigorously contradicted by her husband, the said William
Edgar Dean, who is supported is his statements by the affidavits
of members of his family.

There is no charge of impropriety on the part of the father
or mother in either of the applications which were made before
the Chief Justice, the difficulties being entirely confined, as
appears from the affidavits, to family quarrels between the
father and mother of the infant, but the Chief Justice was ap-
parently of the opinion, after reading the affidavits, that the
needs of the child for the time being made it desirable that she
should be placed in the custody of her mother. It will be noticed
the Chief Justice in his judgment says that the permanent cus-
tody of the child, its maintenance and bringing up and general
education are not matters which can be finally disposed of by
a summary application of this kind in the most satisfactory
manner, but that it can be better cognizable in the Chancery
Division of the Court, which deals more effectively with infants,
estates and wardships and the custody of children.
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Without attempting to decide where the custody of the child
should go at the present time, and while it is undoubtedly better
that a Court of Chancery, having full jurisdiction in the matter,
should pass upon it, there ean, however, as is so very well stated
by Barker, C.J., in the case of Re Annie E. Hatfield (1895), 1
N.B.Eq. 142, be no doubt that primd facie the father is entitled
to the custody of his child, and that the authorities are very
plain and positive that the habits and character of the father
must be open to the gravest objection to defeat this right. 1
am by no means convineed that the allegations made by the wife
in this case, if true, would be sufficient in law to deprive the father
of the custody of his child, but without deciding this, in view
of the order made by the Chief Justice, which is, as stated, of
a temporary nature, and substantially an interim order, and
in consideration of the interests of the infant, that, so far as
its custody is concerned, the matter should be fully and finally
passed upon by a Court of competent jurisdiction, I am of the
opinion that this order should not now be interfered with, it being
open to the father to present a petition to the Chancery Court
of this Province, under 0. 56, r. 10, of the Judicature Act, for the
custody of the infant, under which the parties could be heard,
their evidence taken and a conclusion reached which would he
binding so far as the interests of the infant were concerned.

There will be no costs on this application.

Appeal dismissed.

McLEAN v. McGHEE.

Mounitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and
Dennistoun, JJ.A. May 11, 1920.

SaLe (§ I C—17)—SaLe or Goops Acr R.S.M. 1913, cu. 174—Assump-
TION OF OWNERSHIP—NO ACTUAL DELIVERY—LIABILITY.

Seec. 6 of the Sale of Goods Act, R.S.M, 1913, ch. 174, is sufficiently
complied with to make a purchaser of a machine liable for the purchase
price where such purchaser assumes ownership of the machine although
there has been no actual delivery, and attempts to sell it to a third person
and authorizes such third person to take the machine and try it out anc
t:3ee if it is suitable for his purpose with a view of purchasing it if satis-
actory.

ArpeAL by plaintiff from the trial judgment in an action to
recover the price of a traction engine. Reversed.
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A. B. Hudson, K.C., for appellant.

(. A. Eakins, for respondent.

PerpuE, C.J.M.:—In August, 1918, one Meakins, since deceased,
agreed with the plaintifi, who is an implement dealer, to purchase
a tractor engine from him, the plaintiff to take a portable engine
belonging to Meakins in part payment provided that the plaintiff
could sell the portable engine. The plaintiff, defendant, Meakins
and Reekie, a traveller for the International Harvester Co.,
met at Meakins' farm.  The terms offered by the plaintiff were
satisfactory to the defendant. The plaintifi and Reekie state
that the defendant then and there agreed to purchase the engine.
Defendant was satisfied with the engine and the terms of payment
but denies that the sale was closed. He claims that he was
to have a few days time to consult with one Murdoch with whom
he intended to form a partnership to do threshing, the plaintiff
providing the engine in question and Murdoch the separator.
The defendant admits that some days after the above meeting he
telephoned the plaintiff that he would take the engine. Murdoch
failed to procure a separator and the intended partnership was
abandoned. The defendant says he then telephoned to the plain-
tifi that he cancelled the sale. It is clear that the plaintiff did
not agree to cancel the sale. The plaintifi had sent by mail
promissory notes to be signed by defendant in pursuance of the
terms of the sale but these were retained Ly defendant and never
returned.

The main defence is that the requirements of see. 6 of the
Sale of Goods Act, R.S.M. 1913, ch. 174, has not been complied
with. But the plaintifi’s answer to this is that in the latter part
of September, 1918, the defendant assumed ownership of the
machine by attempting to sell it to one Jamieson and by author-
izing and requesting Jamieson to take the engine from Meakins'
farm and try it to see if it was suitable for Jamieson’s purposes
with a view to the latter purchasing it. This Jamieson took
the engine and while using it he allowed water to freeze in it and
cause considerable damage to it.

Jamieson states that at the first conversation defendant
told him of the terms between him and the plaintiff but that
he, defendant, did not need the engine now. Jamieson then
had a telephone conversation with the plaintifi. He told the
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plaintiff of the conversation he had had with the defendant.
The plaintiff said that he had nothing to do with the engine,
that he had sent the notes to defendant for settlement. The
evidence of this conversation was admitted by consent. About
a week afterwards Jamieson met the defendant and they had a
further conversation. Jamieson told defendant that he, Jamieson,
and his partner had decided not to take the engine. Defendant,
according to Jamieson, expressed his regret and suggested that
Jamieson should take it and try it. Jamieson's wife was present
when defendant repeated the suggestion that Jamieson should
take the engine and try it and she corroborates her husband in
this respect. After Jamieson took the engine it remained at
his ylace and was not repaired.

The ‘trial Judge in dealing with the above point assumes
that defendant told Jamieson to try the engine to see if it filled
his purpose, but considers that this “‘should not be construed
as an acceptance or a construetive taking of possession by MeGhee,”
The trial Judge arrives at this conclusion because defendant
says that prior to this he had telephoned to the plaintifi and
“cancelled the sale” and that he so informed Jamieson. But
the ylaintiff denies that the defendant attempted to cancel
the sale. In support of his statement the plaintifi produced
the letter of December 16, written to him by defendant, in
which the latter says: “Well, I am sending a cheque to pay for
the grinder (which he had bought at the same time that he
bought the engine), but I can’t pay anything on the engine at
present. 1 have two men in sight just now to buy the engine,
both good men too.” He goes on in the letter to state that he
would like to see the plaintiffi and try and make arrangements
about selling the engine. “Don’t think,” he writes, “that I
am trying to do you out of the money because I aint, only it
is no use to us and I haven't got the money to put into it to lay
idle.” With respect, I think the trial Judge overlooked the im-
portance of this letter. It shews that the defendant acknow-
ledged the purchase and admitted that he was still liable when
the letter was written, more than two months after Jamieson
had received the engine. The attempted explanation given by
the defendant of his statements in the letter are ineffective
and trivial and throw doubt on the value of his testimony as a
whole.
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The terms of the sale were arranged when the plaintifi and
defendant met at Meakins’ farm, but the defendant claims
that the requirements of sec. 6 of the Sale of Goods Act were
not complied with. It is enough if the buyer shall accept the
goods sold and actually receive the same. By sul-sec. (3) of
sec. 6, R.S.M. 1913, ch. 174:

There is an acceptance of goods within the meaning of this section when
the buyer does any act in relation to the goods which recognizes a pre-existing
contract of sale, whether there be an acceptance in performance of the con-
tract or not.

In Chaplin v. Rogers (1800), 1 East 192, 102 E.R. 75, the parties
being together in the plaintifi’s farmyard agreed to buy a stack
of hay standing in the yard at a certain price per hundredweight.
Two nionths afterwards a third party agréed with defendant
to buy part of the hay still standing untouched in plaintifi’s
vard. Defendant sent the third party to look at the hay with
the purpose of buying it and the latter took away a part of it.
It was held that the defendant had dealt with the commodity
as if it were in his actual possession, and there was therefore
sufficient evidence of a delivery and acceptance to take the case
out of the Statute of Frauds. In giving judgment Lord Kenyon,
C.J., said at page 194:

Where goods are ponderous and incapable, as here, of being handed over
from one to another, there need not be an actual delivery; but it may be

. done by that which is tantamount, such as the delivery of the key of a ware-
house in which the goods are lodged, or by delivery of other indicia of property.
Now here the defendant dealt with this commodity afterwards as if it were
in his actual possession; for he sold part of it to another person.

Chaplin v. Rogers, supra, was followed in Marshall v. Green
(1875), 1 C.P.D. 35.

Abbott v. Wolsey, [1895] 2 Q.B. 97, was a case where goods
sold were delivered to the buyer who took a sample from them,
and, after examining it, said that the goods were not equal to
his sample and that he would not have them. It was held that
there was evidence of an act done by him which recognized a
pre-existing contract of sale and therefore evidence of an accept-
ance within the meaning of the Sale of Goods Act, 56-57 Vict.
1803, ch. 71. Lord Esher, M.R., points out that the acceptance
that satisfies the statute and the acceptance that binds the pur-
chaser are different things. The acceptance under sec. 4 of the
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English Act (our sec. 6) is such an acceptance as will shew the
existence of a contract which the Court may enforce. This
is a different acceptance from that described in sec. 35 (our
sec. 35) which is to bind the purchaser to pay for the goods.
A. L. 8mith, L.J., in the same case, said at 102:

The question what shall be an acceptance in performance of the contract
is dealt with by sec. 35, and we have nothing to do with that. The question,
therefore, which we have to decide is whether there is any evidence of an act
done by the defendant in relation to the goods which recognized a pre-existing
contract of sale. .

Rigby, L.J., said: “The mere words would as such produce
no effect; but an act done in relation to the goods which recog-
nizes a pre-existing contract of sale is sufficient.”

In Taylor v. Great Eastern R. Co., [1901] 1 K.B. 774, a quantity

of barley had been shipped to the buyer and he was notified
that it awaited his order at the station. Bigham, J., held that
an attempt by the buyer to re-sell was clearly an act in relation
to the goods which recognized a pre-existing contract of sale
and, therefore, an acceptance. .
W I think the evidence establishes that the defendant attempted
to sell the engine to Jamieson. At all events he exercised
such a right of ownership over it that he authorized Jamieson to
take the engine and try it, which Jamieson did with the unfor-
tunate results that followed.

But, in addition to this, defendant states in his letter of Decem-
ber 16, that he had then two men in sight to buy the engine.
When Jamieson failed to buy, the defendant offered the engine
for sale to others.

I think the acts of the defendant recognized a pre-existing
contract of sale of the engine to him and that there was an accept-
ance of it by him sufficient to satisfy the requirements of the
statute.

I would allow the appeal and enter judgment for the plaintiff
for the amount claimed with costs in both Courts.

CameroNn and Haceart, JJ.A., concurred with PERDUE,
CJIM.

FuLLerToN, J.A.:—This action is brought to recover the
price of a second-hand gasoline engine. The only defence is
that sec. 6, R.S.M. 1913, ch. 174, has not been complied with.

Sec. 6 provides that:

53 D.;

Ai
not be
80 sold,
the cor
writing
agent il

No
the co
memo

Sec
ante p.
The
in rela
tract.
I have
and ha
within
The
who in
Lake.
to sell
questior
A few .
plaintiff
for the
place or
went to
by a m:
tional H
were all
to defen

ment th;
4 Q
McGhee?
I told hin
time and ¢
between Vi
two falls:
said, “Will
agreed to ¢
the notes d
provided it
A. It was ;



53 D.LR.) DomiNion Law REeports.

A contract for the sale of any goods of the value of 850 or upwards shall
not be enforceable by action unless the buyer shall aceept part of the goods
s0 sold, and actually receive the same, or give something in earnest to bind
the contract, or in part payment, or unless some note or memorandum in
writing of the contract be made and signed by the party to be charged or his
agent in that behalf.

Now, it is admitted that nothing was given in earnest to bind
the contract or in part payment and that there is no note or
memorandum in writing of the contract.

Sec. 6 (3) provides that (see judgment of Perdue, C.J.M.,
ante p.17):

The appellant contends that acts were done by the defendant
in relation to the goods which recognize the pre-existing con-
tract. The trial Judge has found against this contention.
I have carefully read the whole of the evidence given on the trial
and have arrived at the conclusion that there was an acceptance
within the meaning of the statute.

The engine in question originally belonged to one Meakins
who in the summer of 1918 lived about 12 miles from Shoal
Lake. Early in August the plaintiff had arranged with Meakins
to sell him a tractor and take in part payment the engine in
question, providing Meakins could efiect a sale of his engine.
A few days prior to August 26, 1918, Meakins called up the
plaintiff by telephone and told him that he had a purchaser
for the engine—the defendant—and asked him to be at Meakins'
place on a certain day to meet defendant. Accordingly plaintiff
went to Meakins’ place on the day appointed, accompanied
by a man named Reekie, who was a traveller for the Interna-
tional Harvester Co. Plaintiff, defendant, Meakins and Reekie
were all present at Meakins' place when the sale of the engine
to defendant was discussed. Plaintiff’s story of the arrange-
ment that was there effected is as follows:—

4. Q. After dinner what was done then? Any talk between you and
MeGhee? A. McGhee asked me the price of the engine and the terms and
I told him and he bought it. He wanted to know the difference between_
time and cash and I told him and he bought it. Q. What was the conversation
between you and him as to price? A. It was $500 cash, or $550 on terms of
two falls: 8275 November 1, and $275 the following November. McGhee
said, “Will you make it $250 if we pay the first note within 30 days?” And I
agreed to do that. Q. You agreed to do that? A. I told him I would draw
the notes due November 1, with the first note written on it “ Discount of $25,
provided it was paid within thirty days.” Q. What did McGhee say to that?
A. It was agreeable,
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Reekie, who was called by the plaintiff, completely corroto-
rates the story of the plaintiff.

Defendant admits that the price and terms were entirely
satisfactory to him, but that he stated to plaintiff he could do
nothing definite that day because he had first to consult his
partner Murdoch.

In an attempt to corroborate his story defendant called
Murdoch, who was permitted to say that he was present and
heard defendant ring up plaintiff and say to him: “I guess,
Jack, we will take that engine.” The plaintifi says there was
never any such telephone conversation. The trial Judge makes
no finding as to whether the sale was closed at the Meakins’
place or sulsequently by telephone, although ene might gather
from his reasons for judgment that he was of the opinion that
the sale did take place at the Meakins’ place, because he discusses
the question of whether or not any possession of the engine was
taken by the defendant on that day.

For reasons which I will give later, I would give no weight
whatever to the evidence of the defendant where he is con-
tradicted by other witnesses. The evidence of Murdoch, while
probably admissible, is not entitled under all the circumstances
to much weight when opposed by evidence of both the plaintiff
and Reekie, both of whom say that the sale was closed at the
Meakins’ placeand that it was in no way conditional on the appro-
val of any partner of the defendant. I would hold that the sale
was closed at the Meakins’ place.

The trial Judge finds that there was no delivery of possession
at the Meakins’ place on the day the sale was closed.

The engine was standing in Meaking’ yard when the con-
versation took place. After the sale was completed, plaintiff
said he would draw the notes and send them to the defendant.
The defendant and Meakins then started up the engine and
began crushing oats for the ¢ fendant and immediately after-

wards plaintifi and Reekie left the premises. The trial Judge
thinks this was not an act in relation to the goods which recognizes
a pre-existing contract within the meaning of sub-sec. 3 of sec.
6, R.S.M. 1913, ch. 174, above quoted. He says on this point:—

It is true that a few minutes later some oats which McGhee was buying
from Meakins were crushed with the use of this engine; both men attending
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to this operation, but the same thing had been done in exactly the same
manner two weeks before, 8o that this last occurrence had no significance with
respect to acceptance.

I think the Judge has overlooked the fact that the engine
only became the property of the plaintiff on the day of the sale.
The deal which Reekie had previously made with Meakins for
the sale to him of a tractor was conditional on Meakins effecting
a sale of his engine. When defendant and Meakins were using
the engine on the previous occasion it was the property of Meakins,
but after the sale was arranged the property in it passed to plain-
tiff and from him to defendant. One would almost think that
when an article, such as an engine, is on the property of a third
party and a sale of it is made there and the vendor then leaves
the premises and the purchaser remains, that the latter should
be regarded as having taken possession of it, particularly when
the third person is present and knows about the sale. Certain
it is that Meakins, who died before the trial, recognized that he
was a bailee of the engine for the defendant because later on,
when a man named Jamieson removed it from his premises, he
immediately rang up and notified, not the plaintiff but the defend-
ant, of the fact. At the argument, I asked counsel for the defend-
ant to suggest something further that plaintiff should have done
to give defendant possession, but received no satisfactory answer.
The additional fact that the defendant began to operate the engine
to crush oats for himself appears to me to be conclusive on the
question of possession.

However, if I am mistaken in my view that the sale was made
at the Meakins' farm, and it was in fact completed some days
later, when defendant says he telephoned the plaintiff that he
would take the engine, I am still of the opinion that there was
a subsequent “act” of the defendant which recognized the pre-
existing contract.

Defendant says that 5 days after he had telephoned plaintiff
that he would take the engine, he telephoned him cancelling
the contract. His words are: “I phoned McLean and told him
that as the fellow we were going to lease the separator from was
going to thresh himself and had told us we could not get it, there-
fore, we would have to cancel the engine.” Plaintiff denies
that anything was said about cancell ng the sale but admits that
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defendant phoned him and said he had made different arrange-
ments and wished him to try and sell the engine for him. It
makes no matter, in this instance, w hich story is true as, admittedly,
plaintiff declined to accede to the sale being cancelled and conse-
quently 2 good and valid contract for the sale of the engine is

" still in existence.

In the latter part of Septemler, 1918, one Jamieson saw the
defendant about purchasing the engine. Jamieson was called
as a witness by the plaintifi., Fe stated in effect that defendant
explained the terms of his purchase from plaintiffi and said,
“he didn’t need the engine now, that they had dealt in another
machine, and he said we could have the engine.” Jamieson
further said in his evidence, ‘“Of course, in that conversation
he explained the deal and he said something about McLean
having something to do with it. He gave me to understand
that it was hardly a decided thing between the two of them.
I was undecided, myself, when I left McGhee as to who was the
real owner of the engine.” Jamieson says he told McLean he
would see his partner Doherty and would let him know later
on what he had decided. He then called up McLean who said
he had nothing to do with it. Two or three days afterwards
Jamieson and his wife went to see the defendant. After some
discussion regarding the engine, defendant said to Jamieson:
“Take it over and try it out to our satisfaction and if it was not
satisfactory, we need not keep it.”

Mrs. Jamieson was called and stated that on the occasion
last mentioned she heard defendant say to her husband “to take
the engine and try it and if it didn’t prove satisfactory he didn’t
have to keep it.”

Defendant denies this conversation and says: “I told him
to see McLean about getting the engine upon trial; I could not
give him the engine on trial. I had never signed any notes and
the engine was not mine.”

At all events Jamieson took possession of the engine, removed
it to his own place, used it for some days and allowed the cylinders
to freeze up and crack.

Now, at this stage I had perhaps better give my reasons
for thinking that defendant is an utterly unreliable witness.
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Defendant says that Jamieson some time later on telephoned
to him and said that the engine didn't have power enough to
drive the mill, that he wished to get an engine that would drive
it, that he had phoned plaintifi but could get no satisfaction,
that plaintiff and he were bad friends and that he thought if
defendant would phone him a deal could probably be made.
Defendant says he phoned plaintiff and said to him, “I asked
him how it was he seemed to be assuming this position, that he
was trying to hold us for the engine.” He says the plaintiff
replied, “I am not trying to hold you on the engine but Jamieson
came to him wanting all kinds of time to try the engine.”

The Judge very properly pointed out that there was nothing
in the conversation with Jamieson that day to warrant such
a conversation with the plaintiff.

On December 16, 1918, the defendant wrote the following
letter to the plaintiff:—

Pope, Man., Dee. 16.
Mr. McLean,—

I suppose you will be thinking that I never intend to pay you. We have
been shut up here for 6 weeks with the fever so I have never been able to get
up to see you. Well, I am sending a cheque to pay for the grinder, but I
can't pay anything on the engine at present. I have two men in sight now
to buy the engine, both good men too. One of them is Lou Doherty at Owald
and the other is William Lavina, so I would like to come up and see you and
make arrangements about selling it as it is of no useto us only I intend to
do what is right. Our crop was very poor here this year, it went from 8 to 10
bushels per acre so by the time we pay running expenses out of that there
isn’t a great lot left so I would like you to think it over but don’t think that
I am trying to do you out of the money because I aint, only it is no use to us
and I haven’t got the money to put into it to lay idle. Hoping to hear from
you soon, I am,

Joun McGueg, Pope.

In the face of this letter there can be no doubt whatever
that the.alleged telephone conversation sworn to by McGhee
never took place. Moreover, the letter clearly recognizes his
liability to pay for the engine and is entirely inconsistent
with the position he claims to have taken at the time Jamieson
was negotiating with him for the engine.

Defendant'’s attempted explanation on the trial of his own
letter shews how little reliance can be placed on his evidence.
He was asked by his own counsel:

Q. You say here “I would like you to think it over, but don’t think I am
trying to do you out of the money;" Think over what? A. Think over to
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let me know if he wanted us to come up and get the thing in shape to sell to
somebody else who needed it. The shape the engine was in nobody could do
anything with it.

The absurdity of this answer is apparent when it is remem-
bered that there is nothing in the letter about the engine having
been damaged and so far as the evidence shews plaintiff knew
nothing about it at the time.

The trial Judge has taken the view that what defendant told
Jamieson as to taking the engine and trying it should not be con-
strued as an acceptance or a constructive taking of possession
by him. I cannot agree with this view. I think the act of the
defendant in dealing with the engine as his own was “‘an act”
in relation to the goods which recognized a pre-existing contract
of sale to him.

I would allow the appeal with costs and enter judgment for
the plaintiff for the amount claimed with costs of the trial.

DennisToun, J.A.:—Taking the findings of fact made by
the trial Judge in this case I am of opinion that the appeal of
the plaintiff should be allowed and judgment entered for him.

McLean and McGhee entered into a valid contract for the
sale and purchase of a portable engine. The contract was,
however, not enforceable as there was in the early stages of the
matter neither part payment, acceptance, nor a memorandum
sufficient to satisfy sec. 6 of the Sale of Goods Act, R.8.M. 1913,
ch. 174.

The trial Judge finds that the defendant McGhee cancelled
this contract by a telephonic conversation with the plaintiff
McLean, and that what he did subsequently had no effect on
the contract so determined.

In my opinion, he could not rid himself of the contract by
any such summary procedure against the will of the plaintiff,
and it is clear that the plaintiff refused to consent to cancel-
lation.

Subsequently, the defendant permitted one Jamieson to take
the engine on trial with a view to purchase. So soon as he did
this he satisfied the requirements of the section and made the
contract enforceable against himself. Taylor v. Great Eastern
R. Co., [1901]) 1 K.B. 774; Abbott v. Wolsey, [1895] 2 Q.B. 97.

I would allow the appeal and enter judgment for the plaintiff
with costs here and below. Appeal allowed.
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BOONE v. MARTIN.

Ontario Supreme Court, A ppdldc Dwuwu, Ru“eu Kelly, Masten and
e, JJ. June 4, 1920,

LaNpLORD AND TENANT (§ III A—42)—LEssEE 10 PAY TAXES—FAILURE—
NMENT—TAXES PAID BY LANDLORD—RIGHT OF SUBROGATION—

PREFERENCE.

Where a lessee covenants to pay all taxes clurged on the demised
premises or the lessor on ng local improve
ments and other rates, and subsequently makes an 1 nt for
the benefit of ereditors leaving certain taxes unpaid which landlord
has to pay, tho Mereantile Law Amendment Act (R.8.0. 1014. ch. 133.)
does not er upon the landlord the right to distrain for the taxes.
Under the Act he is entitled to h:ve the mumapdm' s securities I?Md
tohimsndtonhndmth of, and to use all the remedies of, the
municipality in order to in indemnification of his loss, but the
mi ty’nn(htofdﬁmmupon the payment of the taxes

and there is no advantageous position to which gun be subrogated.
The landloni is however entitled to a preference for the amount.

Appeal by the plaintiff from a judgement of Rose, J., on an
action by a landlord against the assignee for the benefit of
creditors of his tenant, for a declaration that the plaintiff was
entitled to a preferential lien upon the assets of the tenant in
the hands of the defendant, for rent and for taxes paid by the
plaintiff.  Affirmed.

The judgement appealed from is as folloss:—

Rosy, J.:—The plaintiff is a landlord: the defendant is the
assignee for the benefit of the creditors of the tenant. The
lease is in writing, made according to the Short Forms of Leases
Act. The demise is expressed to be in consideration of the rents
reserved and of the lessee’s covenants and agreements. A yearly
rent of $4,705.80 is reserved, and there is a covenant on the part
of the lessee to pay all taxes charged upon the demised premises
or upon the lessor on account thereof, including local improve-
ment and other rates. At the time of the assignment for the
benefit of creditors there was rent in arrear, and certain taxes
which the tenant ought to have paid remained unpaid, and the
plaintiff has had to pay them. It is admitted that the plaintiff
as landlord is entitled to a preferential lien for the rent; the point
which has to be determined is whether he is entitled to a similar
lien for the taxes which he has paid.

Mr. McCullough supports the plaintifi’s claim to a preference
by two arguments® the first, that the covenant to pay the taxes
is a covenant to pay rent, enforceable by distress, and so entitling
the landlord to a preference for payments which he would not
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have had to make but for the tenant’s breach of contract: the
second, that, since the tenant was primarily liable for the taxes,
the landlord, paying the taxes to protect his own property, was
entitled to stand in the position of the creditor, the municipality,
and to recoup himself by distress upon the goods of the tenant
upon the demised premises.

The first argument—the argument that the covenant to pay
taxes is really a covenant to pay rent—is based upon the judgment
of the Appellate Division in East v. Clarke (1915),23 D.L.R. 74,
33 O. L. R. 624, which, it is suggested, displaces the judgment of
the Court of Appeal in Finch v. Gilray (1889), 16 A.R. (Ont.) 484, I
cannot detect any inconsistency between these two cases. In
Finch v. Gilray, where there were covenants to pay rent and to
pay taxes, it was held that the payment of the taxes was not a
payment of rent; in East v. Clarke, where there was a covenant to
pay taxes as rent—and where no rent, other than the taxes, was
reserved—it was held that the payment of the taxes was a payment
of rent; in the latter case, the former was distinguished, but there
was no suggestion that Finch v. Gilray was wrongly decided.
Finch v. Gilray appears to me to decide, adversely to the landlord,
the point that is to be decided in this case; and, in my opinion,
the plaintifi’s claim fails, in so far as it depends upon the first
argument.

The question raised by the argument that the landlord, on
paying the taxes, became subrogated to the rights of the muni-
cipality, is more difficult. The preferential claim of the land-
lord, in respect of rent in arrear at the time of the assignment for
the benefit of creditors, arises, of course, out of the existence of
distrainable assets—see Cassels's Ontario Assignments Act,
4th ed., pp. 145 to 150—and if the landlord, upon paying the taxes,
became entitled to the benefit of the municipality’s right to dis-
train for taxe:, the reasoning which leads to the ruling that there
is a priority as regards the rent would lead, equally, to a ruling
that there is a priority as regards the taxes. The question, there-
fore, is whether he did become entitled to the benefit of the muni-
cipality’s right to distrain.

1t is suggested that the landlord was in the position of a mnty
for the tenant, but I do not think he was; for the reason that his
obligation to pay the taxes did not arise out of any undertaking
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given by him to the municipality to pay if the tenant did not;
and that the municipality’s claim against him, like its claim ag inst
the tenant and against the land, was derived from the Assessment
Act, R.8.0. 1914, ch. 195, secs. 37, 94, and 95.

This, however, does not dispose of the question; for it is not
only a surety who, upon paying the debt, becomes entitled to have
an assignment of the creditor's securities and to stand in the
place of the creditor; the same right is given, by the Mercantile
Law Amendment Act (R.8.0. 1914, ch. 133, sec. 3), to every person
who, being liable with another for any debt or duty, pays the debt
or performs the duty. The landlord here was, under the Assess-
ment Act, liable equally with the tenant for the payment of taxes,
and I think he was liable with the tenant, within the meaning of
the Mercantile Law Amendment Act; therefore, I think the Act
entitled him to have the municipality’s securities assigned to him,
and to use all the remedies of the municipality in order to obtain
from his co-debtor indemnification of his loss. The right to an
assignment of securities is, I take it, unimportant; for, if the muni-
cipality had anything which could properly be called a security, such
was merely a lien on the land: the right of distress is not a security;
it is a particular remedy which arises on non-payment: In re
Russell (1885), 29 Ch. D. 254, at p. 265. The question, there-
fore, resolves itself into a question as to the effect of the words
that give to the plaintiff the right “to stand in the plac: of the "
municipality, and to use all its remedies.

To stand in the place of the municipality would not benefit the
plaintiff unless, so standing, he could us: the municipality’s remedy
of distress; for the municipality was not a preferred creditor,
except in so far as the right to dist:ain entitled it to a p efer-
ence, similar to the preference which the landlord had for his rent.
The case, then, is not like In re Lord Churchill (1888), 39 C'h. D.
174, or In re M’ Myn (1886), 33 Ch. D. 575, in the former of which
a person upon whom the Mercantile Law Amendment Act conferred
the right to stand in the place of the Crown, was held entitled to the
Crown’s priority in the administration of assets, and in the latter
of which a person upon whom the Act conferred the right to stand
in the place of a judgment creditor of the person whose estate
was being administered, was held entitled to such judgment
creditor’s priority; for in those cases the priority depended upon
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grounds peculiar to the creditors, the Crown and the judgment
creditor (see In re Leng, [1895] 1 Ch. 652, at p. 656), and not
upon the right of the creditor to use any particular remedy. (In
passing, it may be noted that In re M’Myn was decided before
the Court of Appeal, in I'n re Whitaker, [1901] 1 Ch. 9, had dis-
approved of the judgment in In re Maggi (1882), 20 Ch, D. 545,
in which it was held that the preference formerly enjoyed by a
judgment creditor was not destroyed by sec. 10 of the Judicature
Act.)

It appears to me, therefore, that, in the final analysis, the case
depends upon the answer to the question already stated—the
question whether the right of distress is a remedy of the muni-
cipality which the Mercantile Law Amendment Act entitled the
plaintiff to use. This question seems to be decided by In re
Russell, 29 Ch. D. 254, in which it was held that the right to dis-
train for rent does not pass under the Act to a surety who pays the
rent: that the right to distrain is not one of the remedies which
the Act entitles the plaintiff paying the debt to use: that such
remedies are those proceedings at law or in equity in which, but
for the Mercantile Law Amendment Act, the payment might have
been pleadable. There is a slight difference between the wording
of the Imperial Act (19 & 20 Vict. ch. 97, sec. 5) and that of the
Ontario Act (R.S.0. 1914, ch. 133, sec. 3), but such difference in
wording does not seem to warrant any difference in construction;
and, although In re Russell deals with a right to distrain for rent,
whereas the question here is as to the right to distrain for taxes,
I feel that I am bound by that case, just as the Chief Justice of
the King's Bench was upon the point which he had to decide in
Re Victor Varnish Co. (1908), 16 O. L. R. 338. It appears to
me, therefore, that the Mercantile Law Amendment Act did not
confer upon the plaintiff—the landlord—the right to distrain for
the taxes; and that, in so far as the right to subrogation depends
upon the Act, the plaintiff’s claim fails.

Apart from the Mercantile Law Amendment Act, it is said,
that “where two or more persons are equally liable to the creditor,
if as between themselves there is a superior obligation resting on
one to pay the debt, the other after paying it may use the cred-
itor’s security to obtain reimbursement; or where one . .
has paid his own debt, the burden of which has, for a valuable
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consideration, been assumed by another,” the one so paying will
be substituted for or in the place of the creditor: 37 Cye., pp. 370,
371. This, however, does not help the plaintiff; for the reason
that, unless the Act applied so as to keep the right of distress
alive for the benefit of the plaintiff, that right ceased upon the
payment of the taxes, and there was no advantageous position
left to which the plaintiff could be subrogated: Hodgson v. Shaw
(1834), 3 Myl. & K. 183, at p. 190; 40 E.R. 70 at 73: 37 Cye., pp.
410, 411.

The plaintifi’s claim, then, must depend upon the Act, and not
upon any general right to subrogation existing apart from the
Act; and, the claim under the Act failing, the whole argument
based upon the fact that the plaintiff was compelled to pay certain
taxes which, as between himself and the tenant, the tenant ought
to have paid, fails with it.

The right to priority in respect of the rent is admitted. It is
also admitted that the amount of the claim is $702.90.

The judgment will therefore declare that the plaintiff is en-
titled to a preference for that amount. The success is divided;
and the costs which were incurred in connection with the claim as
to the rent between the time at which the exact amount of the
rent was ascertained and the time of the trial, at which the claim
was admitted, must be very small; there will therefore be no order
as to costs.

J. W. McCullough, for zppellant.

Gordon N. Shaver, for defendant, respondent.

Tue Courr, at the conclusion of the argument, dismissed the
the appeal with costs, sgreeing with the rezsons of Rosg, J.
Appeal dismissed.

KIDSTON v. STIRLING & PITCAIRN.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher,
McPhillips and Eberts, JJ.A.  April 15, 1920,

EvipeEnce (§ VI A—515)—WRITTEN CONTRACT—PAROL EVIDENCE A8 TO—
ADMISSIBILITY.

Parol evidence of what the parties meant by the words “market price”
as used by them in a written contract purporting to embody the entire
agreement between them on the subject is not admissible, but when one
of the parties asserts that he did not get the “market price” for his
according to the contract this is a question of fact and parol evidence
may be received bearing on this question of fact.

29
ONT.
8.C.
Boone
v
MARTIN,

Rose, J.




e T Gl LR A WL, S ¢ ORI AT s L At e B

Kipston
v

SmrLiNG
&

Prrcainn,

Macdonald,
CJA.

DominioNn Law REPORTS. [53 D.L.R.

ArPEAL by defendant from the trial judgment in an action
on a contract for the sale of fruit. Reversed.

E. C. Mayers, for appellant.

R. L. Reid, K.C., for respondent.

MacponaLp, C.J.A.:—The contract extending over a period of
7 years for the sale of fruit is in writing. The price to be paid
for it ‘“‘shall be the market price of such fruit in each year.”
This is the only term of the contract which counsel could suggest
to ke wanting in conclusiveness. It could not very well be made
more specific, since the price of fruit would vary from year to
year.
Plaintiff has however interpreted this term in his particulars
when he says that the words ‘““market price” was understood
between the parties to be the average price realized by the defend-
ants from all sales made in each year by the defendants of each
grade and variety of fruit, less the expense properly incurred
in handling the same and a reasonalle commission on the sale
of the fruit.

Parol evidence of what the parties meant by the language
used by them in a written contract purporting to embody the
entire agreement between them on the subject is not admissible,
but as I view it it is not a question of interpretation at all, it
is a question of fact to be proven by the plaintiff when he asserts
that he did not get the ‘“market price” for his fruit. The ylain-
tifi’s statement may therefore be taken as evidence bearing on
this question of fact. The defendants’ counsel accepted that
statement as correct and the question therefore is reduced to
one of evidence of the amounts received by the defendants from
sales of fruit from year to year and the further question of what
is to be deemed a reasonable commission. There is, therefore,
in my opinion, no ambiguity in the contract, nor is it void for
uncertainty. The prices realized from the sale of the fruit should
not be difficult to prove and what is a reasonable commission
is just as capable of proof as what is a reasonable wage or current
wage in case of a hiring where no wage is mentioned. What is
a reasonable commission must be decided as one of the factors
in ““market price.”

There is evidence that a scale was used by the defendants,
called the “sliding scale,” for fixing the cost of handling the
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fruit and the profit which they should receive from the busi-
ness, but it appears not to have been strictly applied, the defend-
ants claiming that they have deducted for their profits less
than the scale would have entitled them to. If the plaintiff
gave his assent to the application of this scale, then while that
may not be admissible as evidence to add to the written con-
tract, yet, it is evidence of the reasonableness of the commis-
sion or profit which the defendants have deducted from their
returns to the plaintiff.

Ex. 66 furnishes evidence that one week before the contract
was entered into, the defendants sent a copy of the sliding scale
to the plaintiff with the intimation that it was effective “amongst
our affiliated orchards,” that is to say, the defendants’ other
customers. The plaintiff is, therefore, in error when he says
in ex. 18 that he had no definite knowledge of this scale. He
says he never agreed to its use, but I do not find that he protested
at the time against it being a ir one.

On the same point ex. 13 may be looked at in which, referring
to the season of 1914, defendants speaking of deductions for
profit say that it is based on the sliding scale and gives them
approximately a 109, profit. In his answer to this letter, the
plaintiffi makes no comment upon the deductions for profit,
but asks for information upon two other matters therein mentioned.
Exs. 36 and 38 relate to the season of 1915, in which reference
is again made to the sliding scale.

In this case it should be observed that the defendants took
the risk arising from loss or destruction of fruit delivered to them
(see ex. 19) and this, having regard to the nature of the products
marketed, may well have been considerable.

No doubt plaintiff was, from year to year, grumbling and
asserting that he was not getting all he was entitled to, but it
appears to me that in a business such as these parties were en-
gaged in, it was incumbent upon him to take a firm stand if he
thought his rights were being infringed and not to allow the alleged
wmngwbeoonunuedfmmyww)earuntﬂtbetemofthe
contract had nearly expired.

The relationship between the parties is contractual, not
fiduciary. They used the word “commission” as meaning
profit. The plaintiff, therefore, is not entitled to an accounting
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in the proper sense of the word, but as counsel for the defendants,
speaking of the footing upon which plaintiff should be paid for
his fruit, made this statement: “Once that has been settled
it is a matter of accounting and it will either go to the registrar
or the parties will perform the arithmetical computation them-
selves.” I take it that that course should be adhered to.

A question was also raised concerning some sales of small
lots of fruit which were not treated by the defendants on the
same basis as the car lots. I think the plaintifi’s contention
as to these is the correct one, and that they should be treated
in the manner of other shipments.

The cost of handling and marketing is a question of fact
capable of proof before the registrar or referee. The amount
which should be allowed to defendants as profit or commission
is one which must be decided by the Court itself. In decid-
ing this question I think it entirely fair to both parties to apply
the sliding scale (ex. 14), as evidencing what I think both parties
recognized as the fair criterion to be applied in ascertaining
defendants’ profit or commission, at all events it is the only one
which the evidence supplies. I do not say that the plaintiff
in terms assented to the application of the sliding scale or that
it can be looked upon as in the nature of a contract between
the parties, but on all the facts, I think the Court may look
to the conduct of the parties in reference to this scale and say
that the profit therein provided for would be a reasonable profit.

The plaintiff further claimed that he as a shareholder in
defendant company was denied dividends to which he was en-
titled. He was allotted 50 shares at a premium of $20 per share.
He paid $1,500 on account of these shares and the defendants
appropriated two-thirds to the shares and one-third to the pre-
mium. Apart from any other question affecting the issue and
in the absence of appropriation by the plaintiff, assuming that
he had the right to appropriate, the appropriation by the defend-
ants in the way above stated was, I think, within their rights.

I think, therefore, the judgment should be set aside and
that the action should go back for trial on the basis above indi-
cated. Costs of the appeal should follow the event and the
costs in the Court below should be disposed of in that Court.
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Consolidated with this action was another action in which
the defendants in this action were plaintifis and the plaintiff
in this action was defendant. It was an action brought for
specific performance of the contract above-mentioned, and for
an injunction restraining its breach by the defendant therein.
It was dismissed by the trial Judge, and the judgment is in appeal
before us consolidated with the above appeal. An interim
injunction was issued in that action and was obeyed by the defend-
ant and as it remained in force as I understand the matter,
until last year's fruit was dealt with in accordance with the agree-
ment of the parties, the question so far as the injunction is con-
cerned, has become only one of costs, but in order to decide
that question of costs and notwithstanding that Mr. Mayers
stated at our Bar that he did not intend to press for an order
for specific performance, I think I must, in effect, decide whether
the action was well founded or not.

The injunction was one form of an order for specific perform-
ance and if the facts of the case did not warrant an action of
that kind then the action was rightly dismissed and the judgment
below should not be interfered with. At present we do not know
whether there has been a breach by the fruit company of the
contract or not which could be set up as an answer to an action
for specific performance, there was a threatened breach by Mr.
Kidston, and that was, I think, sufficient to warrant the injunc-
tion. The contract was of a specific nature extending over a
.term of years and is one which I think falls within a class in
which the Courts will grant specific performance.

I think the subject matter falls within sec. 66 of the Sale
of Goods Act, R.8.B.C. 1911, ch. 203, and were specific or ascer-
tained goods. The actign, therefore, in my opinion, was rightly
brought and ought not to have been dismissed.

.The costs form part of the costs of appeal.

I do not think I am called upon to say whether the action
ought now, in view of the statement of Mr. Mayers, to be dismissed
or not, that is a matter with which I think this Court is not con-
cerned, but must be decided by the said Court as a part of the
consolidated actions; its decision may be influenced by the result
of the first action.

3—53p.LR.
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MarTiN, J.A., would allow the appeal. Apr
GALLIHER, J.A.:—] am agreeing in the judgment of the Chief for neg
Justice. of Albe
Bt McPumuies, J.A.:—I am of the opinion that the appeals be the app
& allowed, a new trial to be had to take the accounts upon the
PITCAIRN.  posis of the market price, as defined by Mr. Kidston, which upon I
MePhillipsJ.A. the appeal was taken to be the true basis, for the taking of the Eric
accounts, coupled, however, with the utilization of the sliding Was
scale—which, in my opinion, upon the facts, should be the over-
riding scale where necessary. The contract is established and liquor f
should be specifically performed, but as counsel for the appellants did om
have only asked for a decree of specific performance covering Provine
the year 1919, I would limit the decree to 1919 without prejudice Export
to any further proceedings to hereafter proceed to compel specific the saif
performance for later breaches (if any). I have not thought Act.”
it necessary to go over, in detail, the evidence which is somewhat car-load
voluminous. I content myself by saying that it is without last. 1
hesitation I find that there is an enforceable contract and it was owned &
right and proper that an injunction issued to restrain the delivery States L
and sale of the fruit to other than the appellants. I am not satis- neither
fied that there has been any breach of the contract upon the part stood or
of the appellants which would render it proper to refuse specific Custom:
performance. In truth there is no such evidence. A breach the remq
to bring about a refusal of specific performance must be serious charges.
and wilful, and this is wholly absent. On the other hand, we provisios
have the respondent threatening and attempting to commit days lat
what, if accomplished, would have been a most serious and wilful negotiat
breach of the contract, only restrained by the injunction. in which
The appeals should be allowed. Act seen
EsErTs, J.A. would allow the appeal. leave for
Appeal allowed.

—_—

REX v, BELL,
Alberta Supreme Court, Walsh, J. May 18, 1920.

InToxicaTING LiquoRs (§ III A—85)—Liquor Exrorr AcT—ACQUIRING
LIQUOR FOR EXPORT—DUTY T0 REGISTER—DUTY TO KEEP IN
na-m-p PREMISES- ~REASONABLE TIME ALLOWED FOR HAULING.

subject to prosecution under the hquor Export

is not
M ( sec. 3, for failure '.o keep liquor in his
huhndlumm to clear the Customs, ydnlm;htnnd
mkomnnmnuforhnﬂm.thahqmr from the cars to his warehouse.
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AprPLICATION to quash a conviction by a Police Magistrate
for neglecting to register as required by the Liquor Export Aect,
of Alberta, and for failure to keep the liquor as provided in the Act,
the applicant having acquired the liquor for shipment or export.
Conviction amended.

J. B. Barron, for motion.

Eric Harvey, for Attorney-General.

WawLsH, J.:—The defendant moves to quash his conviction by
the Police Magistrate at Calgary for that he “having acquired
liquor for shipment or export to or sale in any other part of Canada
did omit or neglect to register with the Attorney-General of the
Provinee of Alberta as required by the provisions of the Liquor
Export Act, of Alberta, or to keep.the said liquor as provided in
the said Act, contrary to sec. 6 of the said Liquor Export
Act.” The facts disclosed by the depositions are that two
car-loads of whisky reached Calgary on the 20th of January
last. It was admitted by his counsel that this liquor was
owned by the defendant. It.was imported by him from the United
States but on the date in question the duty was not paid on it,
neither were the freight charges. The cars containing it then
stood on the bonded track in the railway yards sealed by both the
Customs department and the railway company so as to prevent
the removal of the contents until payment of the duty and freight
charges. At that time the defendant had not complied with the
provisions of the Liquor Export Act nor did he do so until four
days later. Before the arrival of this liquor he was engaged in
negotiations with the Customs authorities for a bonded warehouse
in which to store these goods and his failure to register under the
Act seems to have been due to the delay in getting the necessary
leave for the establishment of this warehouse.

The Act, requires every person who has or keeps in
his possession liquor for shipment or export to or sale in
any other part of Canada or a foreign country or who in
Alberta sells or ships liquer to be delivered at any point outside
of Alberta to forthwith upon acquiring or obtaining any liquor for
the purposes aforesaid or commencing any such trade or business
register with the Attorney-General without further notification,
giving at the same time particulars of the location of the premises
used by the applicant for the purpose and a detailed statement of

ALTA.
8.C.

Rex

v
BeL,

Walsh, J.
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all kinds and brands of liquor and the amount and quantity of each
kind. It further requires him to keep all such liquor on such
premises until required for transportation or shipment out of
Alberta,

The real question is whether or not upon the above facts the
defendant is within the Act. He contends that he is not because
he was not in the actual possession of the liquor on the date name«
but it was then in the possession of either the Customs authorities
or the railway company or both of them. I am unable to agree
with this view. He was admittedly the owner of the liquor, and
g0 he had acquired it on the date in question. The property in it
was then in him subject only to the right of the Customs authorities
to withhold it from him until the duty was paid and to the lien of
the railway company for the freight charges. I do not think that
it was necessary that he should have the liquor in his actual
physical possession to bring him within the Act. He bought it and
brought it to this Province for the express purpose of exporting it
to some other part of Canada and so he had it here and he acquired
it and obtained it (to use the words of the Act) for the very purpose
for which registration under the Act is made necessary., The
reason which he gives for not registering is one which might very
properly have appealed to the Attorney-General for refusing to
prosecute him for this breach of the Act but does not justify me in
holding him not guilty of it.

It is objected that the conviction is double and I agree that
this is so. Failure to register is one offence under the Act and fail-
ure to keep the liquor in the registered premises is another and
quite distinet one. I think that I have the power to amend the
conviction by striking from it as I do the words “or to keep the
said liquor as provided in the said Act.” While I think the evidence
quite justifies the conviction for failing to register I do not think
it warrants a conviction on the other charge for the liquor only
reached Calgary on the 29th of January and the defendant was
clearly entitled to sufficient time to clear the Customs, pay the
freight and make arrangements for hauling the liquor from the
cars to his warehouse before making himself liable to prosecution
for failing to keep it in his registered premises. To hold otherwise
would mean that a consignee would be subject to such a prosecution
the minute the wheels of the car containing the liquor stopped

that ow
case on
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turning in the yards to which it was consigned. Though but one
fine was imposed for these two offences it was the minimum fine
under the Act and so no difficulty arises in respect of it.
The conviction will be amended as above and the motion to
quash will be dismissed but without costs.
Judgment accordingly.

NANTEL v. HEMPHILL.

British Columbia Court of ‘rrd, Macdonald, C.J.A., Martin and
McPhillips, April 185, "19%0.

New TRIAL (§ 1I—6)—DIsMISSAL OF ACTION BEFORE PLAINTIFF'S CASE 18
CLOSED.

udge dismisses an action before the plaintifi’s case
nwtndnubew;d.mr of law and miscarriage of justice occurs,

AppeaL by plaintiff from the judgment of Clement, J
New trial ordered.

S. 8. Taylor, K.C., for appellant.

J.W.de F 7arris, K.C., for respondent.

MacpoNaLo, CJ.A.:—I would allow the appeal. There
should be a new trial.

MarTIN, J.A., would dismiss the appeal.

McPuiLuies, J.A.:—In my opinion, the proper disposition
of the appeal is to direct a new trial. The trial Judge saw fit
to dismiss the action before the plaintifi’s case was closed and
in doing this, with all due respect, I think, there was plain error
of law and plain miscarriage occurred. Evidence was adduced
at the trial of a primd facie case of negligence, requiring the
Hemphill's Trade Schools Limited to discharge the burden of
shewing that the negligence was not its negligence and that
burden was not discharged. In truth, there was no opportunity
to do so in consequence of the course adopted by the trial Judge.
Had the plaintiff’s case been closed and the evidence as to quantum
of damages been introduced, medical and other testimony, the
case would have warranted the entry of judgment for the plain-
tiff, but as damages would have to be assessed, the interests
of justice would seem to require, looking at the whole case, the
direction that a new trial be had between the parties. Here
the defendant owed a duty to the plaintiffi even greater than
that owing by a master to his servant, and even were the present
case one of that character, the evidence, as adduced at the trial,
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shews that the driver of the truck was not selected with due
care, but was wholly incompetent, and should not have been
entrusted with the driving of the truck, nor should the plaintiff
have been sent out with such an incompetent person in charge
of the truck. The onus must rest on the defendant to shew that
the driver of the truck was, in fact, fitted to discharge the duties
which he was put to discharge. The defendant’s duty to the
plaintiff, a pupil for instruction, was to safeguard the pupil from
injury in every reasonable manner (see Cormack v. School
Board of Wick & Pulteneytown (1889), Sess. Cas. (Scotch), 16
Rettie 812, 813, 814; Crisp v. Thomas (1890), 63 L.T. 756;
Williams v. Eady (1898), 10 T.L.R. 41), and when the pupil was
under the direction of officials of the company, it was the duty
of the company to see to it, as in the present case, that the driver
of the truck was of proved and known efficiency. On the other
hand, the evidence, as adduced at the trial, on the part of the
plaintiff, was that the driver of the truck, with whom the plaintiff
was instructed to go, was, to the knowledge of the company,
absolutely inefficient and it is reasonable to believe, upon all the
facts—of course the defence was not gone into—that the proxi-
mate cause of the accident arose from the incapacity of the driver
of the truck, and to escape liability, the onus is upon the company
to shew that the driver of the truck was of proved and known
efficiency, or that the accident was not occasioned by the ineffici-
ency of the driver of the truck, but was because of the negligence
of the driver of the other car which collided with the car in which
the plaintiffi was, there being no incompetency or contributory
negligence on the part of the driver of the company’s truck.
Jones v. C.P.R. Co. (1913), 13 D.L.R. 900, 16 Can. Ry. Cas.
305, 30 O.L.R. 331, is an authority which may be usefully looked
at, although that case involved the breach of a statutory duty.
In considering the question of legal liability in the present case,
it is well to note that Lord Atkinson deals with the question
at large and apart from the statutory duty. The question of
common employment would not be open, in my opinion, or
available to the company. In any case, were it open, any such
defence would be defeated by evidence which was adduced in
the present case, that the driver of the truck with whom the plain-
tiff was sent out was not selected with due care (see Lord Watson

Mani
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in Johnson v. Lindsay & Co., [1891] A.C. 371). The appeal
should be allowed and a new trial be had between the parties
—the costs of the first trial to abide the event of the second
trial, the appellant to have the costs f the appeal.

New trial ordered.

DONER v, LOOSE.

Manitoba Court aprK , Perdue, C.J.M., Cameron, Haggart, Fullerton and
nnistoun, JJ.A, May 11, 1920.

Brokers (§ II B—10)—REAL EBSTATE—SALE OF LAND—COMMISSION—

UFFICIENCY OF SERVICES.
purchaser ready, willing and able
a formal agreement
y and the )
i though the sub-
nq\undyb.dsmudnodonumndetoenfomthem
ArpEAL by plaintiff from the trial judgment in an action by a
real estate agent for commission on the sale of land. Reversed.
W. 8. Morrissey, for appellant; D. A. Stacpoole, for respondent.
Perpug, C.J.M.,and CaMERON, J.A., concurred with FULLERTON,
JA.

Perdue, C.IM.
Cameron, J.A.

HaGGART, J.A.:—This is an action brought by the plaintiff for aggar, 1.4.

a commission earned in effecting a sale of the plaintifi’s land,
lots 17, 18 and 19 in the Parish of St. Norbert and certain live stock
and chattels, and during the negotiations it was agreed that in con-
sideration of the procuring of a purchaser at a price and on terms
satisfactory to the defendant, the defendant should pay $1,000 as
a commission which was a sum less than the regular or usual amount
for such service.

The terms of the alleged sale were reduced to writing and consist,
of two documents, one written by the defendant dated September
5, 1917, addressed to the Dominion Farm Exchange and Doughie,
Jack & Lyons, the sub-agents of the plaintiff, which is in these
words:—

This is to say that in the event of a sale being completed by me to C.
Bleasdale, of my farm and chattels, at St. Adolphe, lots 17, 18 and 19, St.
Norbert, I agree to pay you a cash commission of $1,000, this is to be accepted
by you in full. Yours truly, Elmer P. Loose.
and upon the same date there is drawn up a formal agreement
between the defendant of the one part, as vendor, and the said

Bleasdale, as purchaser, providing for the sale of the said property,
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containing all the details of the purchase, which is signed and
sealed by the defendant and one Calvert Bleasdale, the purchaser.
On the delivery of that document the plaintiff had earned the
commission of $1,000, and there was nothing done by which

' the defendant was released from his obligation to pay that sum.

There was a good deal of evidence given on the trial as to what
was meant by a completed sale and as to what took place subse-
quently in the negotiations with one Barker. This evidence was
improperly admitted. The writings are there to speak for them-
selves and there is nothing to shew that the defendant was released
from his obligation to pay the moneys earned by the men who
acted as agents for the vendor. The foregoing facts dispose of the
whole matter. I think the trial Judge should have refused to
receive the evidence properly objected to and should have entered
a verdict for the plaintiff for $1,000, the sum claimed.

FurrerToN, J.A.:—The plaintiff alleges that a considerable
time prior to September 5, 1917, the defendant listed with her and
with Doughie, Jack & Lyons, real estate agents, his farm in order
that the plaintiff and the said Doughie, Jack & Lyons should obtain
for him a purchaser for the said property and agreed to pay a
commission in case they or any of them should obtain a purchaser,
that plaintiff and said Doughie, Jack & Lyons obtained a pur-
chaser for the said property in the person of one C.Bleasdale,
who was acceptable to the defendant, and who was ready, willing
and able to purchase said property, at a price and on terms satis-
factory to the defendant and in consideration for procuring said
purchaser the defendant agreed to pay to the plaintifis the sum
of $1,000 and that subsequently Bleasdale entered into a binding
agreement under his hand and seal to purchase the said farm from
the defendant. There is also the allegation that Doughie, Jack &
Lyons had duly assigned to the plaintiff all their claim for com-
mission against the defendant. 4

The defence denies every material allegation in the statement
of claim and in par. 6 sets up the defence relied upon at the trial.
Par. 6 reads as follows:—

In the alternative the defend p p hs 2, 3, 4 and 5 hereof,

and says that if any agr as to ission was signed by the defendant
(which by the way is not alleged), it was signed after an agreement or arrange-
ment was made with the said Bleasdale, and after the defendant had informed
the said Doughie of the terms and conditions under which he would make a
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sale to the said Bleasdale and after the defendant had explained to the said
Doughie what he, the defendant, meant by “a completed sale,” and the
defendant says that a sale was never completed to the said Bleasdale of the
said farm . . . , the said Bleasdale not having made the cash payment,
nor conveyed certain properties which were to be conveyed to the defendant,
nor executed securities on certain chattels, all of which the said Bleasdale
was to perform before a sale to him was completed in the terms of the said
agreement, referred to in par. 4 of the plaintiffi’s statement of claim.

The facts briefly are that the plaintiff received a letter from the
defendant, dated August 20, 1917, containing a full description of
his farm. About September 1, 1917, Bleasdale came to plaintifi’s
office looking for a farm. Plaintifi’s manager, George F. Doner,
at that time could not think of a property that would suit him;
he, however, saw Doughie, of Doughie, Jack & Lyons, who sug-
gested the property of the defendant. Doughie, Bleasdale and
Doner drove out to the property, saw defendant, looked over the
property, discussed the terms of a sale and settled them. The
question of commission was also discussed. The defendant urged
that as the cash payment was small, he could not afford to pay
full commission, which would have been over $2,000. It was
finally agreed that the commission payable to the agent should be
$1,000. This arrangement of terms and commission was effected
on Tuesday, September 4. All four men then returned to Winnipeg.
About 5 o’clock the same evening, Bleasdale paid the defendant a
deposit on the land of $100. On September 5 a formal agreement
for sale of the property to Bleasdale was executed. By this agree-
ment “in consideration of the sum of $500 now paid by the pur-
chaser to the vendor, the said parties hereto covenant and agree
as follows:—

1. The vendor agrees to exchange with and sell to the purchaser
“the following land” describing it. The price fixed is $41,000,
“payable to the vendor as follows: $1,000 in cash on production
by the vendor of formal writings conveying the above described
property to the purchaser or his nominees; $9,000, by the purchaser
assuming and agreeing to pay a certain mortgage for that amount
now registered against the above described property in favour of
the Federal Life Assurance Co. of Canada and bearing interest at
the rate of 714%. The purchaser agrees to pay the vendor 69,
per annum on all deferred payments. The purchaser hereby agrees
to pay and vendor hereby agrees to accept $3,500 of the above
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MAN.  purchase price by transfer or assignment of the equity of redemp-
C.A.  tion in those certain properties hereinafter described in par. 4 W
Doxen  hereof, and to pay the balance of the purchase-price at Winnipeg
b;fu. as follows:” by deferred payments extending from 1918 to 1922,
S & Bleasdale gave the defendant a cheque for $4,000 the balance De
whrion % of the cash payment, drawn on the Chagrin Falls Banking Co., of i
Chagrin Falls, Ohio. Chs
Early the following morning Bleasdale saw the defendant and mis
asked to be released from the agreement on the ground that his
wife positively refused to leave her home in Ohio and live here on atic
a farm. Defendant said the matter was out of his hands, that if ’
he were to release him he would become liable for the commission. :;e
The cheque was put through for collection, but in the mean- pe
time Bleasdale stopped payment of it. So far as the evidence tha
shews, no attempt whatever has ever been made to enforce the oth
agreement, nor is there anything to shew that Bleasdale was not die
able to carry out his part of the agreement. tha
If there were no other facts in the case the plaintiff would "y
clearly, under the authorities, be entitled to recover. - 1
On the trial the defendant sought to establish that subsequent P
to the execution of the agreement for sale, an agreement in writing
was entered into between the plaintiffis and the defendant that
plaintiffs were only to be paid the commission on the “ completion Mes
of the sale”” and he urges that the words * completion of the sale”
mean the carrying out of the conditions of the agreement of sale
as to Bleasdale paying the $400, transferring to the defendant the Deai
property at Chagrin Falls and giving the mortgage on the farm to
secure the balance of the purchase money. :’::
No such defence is raised by the pleadings. Par. 6 of the defence is to
quoted above raises no such defence. Apparently, however, the
trial was conducted on the assumption that such a defence was
raised by par. 6 and we should deal with the case on that basis. '
Mr. Sharpe, who acted for the defendant in closing out the SO
sale, was called by the defendant. He said that on September 5, him
1917, and before the agreement for sale was'signed, Mr. Doughie mise
handed him a letter and desired him to have it signed by the ‘ha;
ex.

defendant. The letter is marked ex. 7 on the trial and is in the
following words:—
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Winnipeg, Sept. 5th, 1917,
Messrs. Dominion Farm Exchange &
Doughie, Jack & Lyons,
Somerset Building,
Winnipeg, Man,
Dear Sirs:

This is to say that in consideration of your having this day affected a sale
of my farm in the Municipality of Richot to Mr. C. Bleasdale, of the Town of
Chagrin Falls, in the State of Iowa, I hereby agree to pay you a cash com-
mission of one thousand dollars.

Yours truly,

Mr. Sharpe says he took exception to the words:*“In consider-
ation of your having this day affected (meaning effected) a sale”
and said that they had not effected a sale, and would not have
effected a sale until they had paid the full cash payment, had the
American property transferred to Mr. Loose, giving the security
that he had bargained for, consisting of a chattel mortgage and
other securities. Mr. Sharpe says: “I altered their form myself,
dictated it in their presence, and they acquiesced in the change
that I made in it—*‘upon the completion of the sale’ and I explained
why I changed it to after giving the security, the cash payment,
as part of the cash consideration and—I altered the agreement

accordingly to ex. 3.”
Exhibit 3 reads as follows:—

Winnipeg, Manitoba, Sept. 5th, 1917.
Messrs. Dominion Farm Exchange &
Doughie, Jack & Lyons,
Somerset Building,
Winnipeg, Manitoba.
Dear Sirs:

This is to say that in the cvent of a sale being completed by me to C.
Bleasdale, of my farm and chattels, at St. Adolphe, lots 17, 18 and 19, St.
Norbert, I agree to pay you a cash ission of one th d dollars, this
is to be accepted by you in full,

Yours truly,
Evruer P. Loose.

The defendant contends that this letter, which he says was
acquiesced in by the plaintiffs, constituted the contract between
himself and the plaintifis with regard to the payment of com-
mission. Mr. Sharpe himself says that whatever was arranged
that day with regard to commission was reduced to writing in
ex. 3.

Assuming that this document constitui-s an agreement, then
all oral evidence of the negotiations leading up to the making of
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this agreement, including the draft letter, ex. 7, were improperly
admitted in evidence: Inglis v. Buitery (1878), 3 App. Cas. 522.
The learned trial Judge allowed the evidence to be given and stated
that he would rule on its admissibility later on. He evidently
decided that it was admissible since he makes it very largely the
basis of his judgment.

The evidence does not establish that the terms of the letter,
ex. 3, were ever assented to by the plaintifis. Mr. Sharpe says:
“They acquiesced in it"” but on cross-examination he was asked:
“What did they say? A. I don’t remember what they said.”
Such evidence standing alone would not support a finding of
acquiescence.

Doughie says he never saw that letter and Doner says there
was no discussion in regard to it.

In any event, even if such assent were proved, the agreement
would be ineffective since it is supported by no consideration.
If ex. 3 be regarded, as I think it should be regarded, not as an
agreement at all but merely a letter written by defendant to
plaintiff after the execution of the agreement for sale, and viewing
it in that light it of course follows that the conversations sworn to
by Mr. Sharpe in reference to the commission would be admissible,
I fail to see how it can affect the plaintiffs’ right to commission
which they had earned when they produced a purchaser, ready,
willing and able to purchase the property.

Counsel for the defendant argued that by reason of events
which subsequently occurred, the defendant was released, but as
there is no defence of release on the record I do not consider this
contention.

I would allow the appeal and direct that judgment be entered
in favour of the plaintiff for $1,000 with costs here and below.

DeNNISTOUN, J.A., concurs with Fullerton, J.A.

Appeal ollowed.

BEST v. BEATTY,
CALVERT v, BEATTY.

Ontario Supreme Court, Appellate Division, Mulock, C.J. Ezx., Clute, Sutherland
and Masten, JJ. March 26, 1920.

1. Ser-oFF AND COUNTERCLAIM (§ I D—21)—PERSONAL DEBT AGAINST
TRUSTEE—SET OFF OF DEBT DUE TO HIM AS TRUSTEE.

+ A debt claimed against a trustee personally cannot be set off against

a dnbt due to him as trustee.
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2. Parmies (§ II—05)—ACTIONS BY PERSONS CLAIMING UNDER A TRUST—
PeRsoN 1IN wlou LEGAL ESTATE VESTED NECESSARY PARTY.
In all acti lai under a trust, the trustee or other
puwn:nwbomth\nnlmuv-udunqmmd be a party to the
proceeding, whether the trust is expressed or implied.

3. AssiGNMENT (§ I—1)—Or ParT OF CLAII—VAI.IDITY OP—ACTION FOR
RECOVERY OF PART ASSIGNED FROM D!
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part of a claim so as to entitle the assignee to maintain an action for the
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and the better opinion seems opposed to such

ArpreAL from the judgment of Hodgins, J.A., on actions by the
respective plaintiffs as assignees of one Ash to recover from the
defendant the amounts of debts alleged to be due by the defendant
to Ash. Reversed.

The judgment appealed from is as fo'lows:—

Hopains, J. A.:—Since delivering judgment at the close of the
trial, which I did under the impression that both Mr. Gray and Ash
had agreed that the latter should be added as a party plaintiff, I
am informed that Mr. Gray declines to add Ash as a party plain-
tiff, and no application was made to add him as a defendant. I
have therefore to dispose of the question argued before me by Mr.
McCallum, namely, that, without Ash as a party, the plaintifis
cannot succeed, because the assignment is of only a part of the
debt in question.

I have already expressed the view that, whatever the plaintiffs’
rights may be under the terms of the agreement itself, or under the
assignments from Ash, they could not recover except subject to
whatever rights arose out of the agreement which contains the
covenant on which they sued. The case is distinguishable from
those where the party to whom the money is payable is merely a
trustee for others. Here no trust is disclosed, nor was there any
proof that the plaintifis were entitled to the money within the
terms of the agreement. I do not think that, suing alone, they can
recover either upon the terms of the covenant in the agreement
itself or by virtue of the assignments by Ash to them. The sum
of 85,900 is part of the consideration for the entire agreement
between Ash and the defendant, and the defendant is entitled to
require Ash to carry out his agreement strictly before he is called
upon to hand over the consideration or to pay the sum of $5,900,
either to Ash or to ‘“the various persons entitled thereto.” Until
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the contract is carried out, neither Ash nor those persons are
entitled to the $5,900 or to any part of it. Whatever may be the
law as to partial assignments of a simple chose in action, I do not
think the statute extends to an assignment of part only of the
consideration’ for an agreement, so as to vest in the assignee the
right to sue without joining his assignor. His assignor is the
person to carry out the agreement, and he is only entitled to the
consideration-money or part of it on so doing.

Where, as in this case, questions arise which, although not going
to the root of the contract, and therefore not entitling the parties
to rescind, yet affect the rights of the parties under the agreement,
either to have an account taken or to make deductions or in some
other way to modify or alter the carrying out of the strict terms of
the agreement, I think the parties to the contract must always be
parties to an action to enforce it, notwithstanding any intermediate
rights which they may have endeavoured to give to others, and
notwithstanding any rights which may arise under the contract
in favour of third parties, whose claims are subordinate to the
carrying out of the contract.

I have read and considered th~ cases cited to me as well as
others bearing upon the point in question. I think the reasoning
of Gibson, J., in Conlan v. Carlow County Council, [1912] 2 L.R.
535, 542, is applicable here: “A contracts with B to build a
house for him for £1,000; he assigns absolutely £500 thereof to
C, and gives D another assignment for £500. If B disputed due
performance of the contract, is he to be sued twice over, with
perhaps different results according to the view taken in each
case by the jury? What is to happen if it is decided that only
£500 is payable? Is D, by suing first, though his assignment is
later, entitled to capture all? Is the assignor not to be a party to
the action in which the debtor’s liability is to be determined?”

The same idea, i.e., that the parties to the contract must be
present and be bound by any determination where they retain
any interest in the debt part of which is assigned, or, on the other
hand, where the debtor has claims against the assignor which must
be settled before the balance is ascertained, is to be found under-
lying the following decisions:—

In Durham Brothers v. Robertson, [1898] 1 Q.B. 765, referring
to the English Judicature Act, 1873, sec. 25, sub-sec. 6, it is said
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by the Court of Appeal: “It does not involve him” (the debtor)
“in any question as to the state of accounts between the mortgagor
and the mortgagee . . . The question is not one of mere
technicality or of form: it is one of substance, relating to the
protection of the original debtor and placing him in an assured
position” (p. 773).

In William Brandt’s Sons & Co. v. Dunlop Rubber Co., [1905)
A.C. 454, and in Graham v. Crouchman (1917), 39 D.L.R. 284,
41 O.L.R. 22, an equitable assignee of the whole fund was held
entitled to sue alone, but it appeared in each case that the assignor
had no beneficial interest in the fund.

In Seaman v. Canadian Stewart Co. (1911), 2 O.W.N. 576, the
Court of Appeal said, at p. 579, after reviewing the English cases:
“It is more than doubtful whether there can be an assignment of a
part of a claim so as to entitle the assignee to maintain an action
for the recovery of such part from the debtor, under sec. 58 (5) of
the Judicature Act, R.8.0. 1897, ch. 51. There is no binding
authority to that effect, and the better opinion seems opposed to
such a conclusion.”

I think that here Ash is a necessary party, either as plaintiff or
defendant; and, as the plaintiffs decline to add him as a party
plaintiff, and no application is made to add him as a defendant,
and as the point is one that is particularly set out in the defence,
and was urged hefore me, I must give effect to it. I am reluctant
to dismiss the actions for want of the proper parties; but, having
given an opportunity to the plaintiffs to remedy this defect, I do
not see that any course is advisable or open to me other than a
dismissal of the present actions.

The judgment as outlined by me at the conclusion of the
case will therefore go for nothing, and judgment will be entered
dismissing both these actions with costs.

J. J. Gray, for appellants.

W. J. McCallum, for defendant, respondent.

MasTEN, J.:—This is an appeal from the judgment of Hodgins,
J.A., delivered by him on the 30th December last, dismissing the
plaintiffs’ actions on the ground that one Ash was a necessary
party thereto.
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Counsel for the appellants in opening his appeal stated that he
had failed to make his position clear to the trial Judge, and that he
had never intended to withdraw from his offer to add Ash as a
co-plaintiff, and he applied to this Court for an order making Ash
a co-plaintiff and undertaking to file his consent and to represent
him on the hearing of the appeal. On these undertakings an order
was made adding Ash as a co-plaintiff, and directing that all
necessary amendments in the pleadings should be made, also that
the two actions should be consolidated. The order was made
without prejudice to the plaintiffs’ right to contend, on the question
of costs, that separate actions had been properly launched in
their original form, and that the original plaintiffs, Best and Calvert,
were entitled to maintain their actions as launched. Counsel for
the defendant consented to the adding of Ash.

I pause here to say that I fully agree with the judgment of the
trial Judge dismissing for want of parties the action as it stood
before him. I shall revert to the question when dealing with the
costs.

After the addition of Ash as co-plaintiff, the argument of the
case proceeded on what was admitted to have been throughout the
real issue in controversy between the parties, namely, as to whether
the defendant is entitled to deduct from the sum of 85,900 claimed
by the plaintiffs, $857.06, being the amount of liabilities which he
claimed to have paid in excess of rertain liabilities undertaken
by him.

In order to understand this contention, a brief statement of
the facts is necessary:—

The plaintiff Ash, having entered into agreements for the
acquisition of certain manufacturing plants, caused to be incorpor-
ated and was promoting the flotation of a company known as the
Canadian Drill and Electric Box Company Limited for the purpose
of carrying on the manufacturing undertaking. The promotion
did not succeed, and ultimately it was deemed to be the best
course for Ash and the Canadian Drill and Electric Box Company
to sell out all their assets to Beatty, the defendant. The agree-
ment for that sale is exhibit 1 at the trial.

_ By one of its recitals, the agreement purports to be founded on
the “representation, condition, and understanding that at the
date hereof the assets of the company (the Canadian Drill and
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Electric Box Company Limited) are as set out in schedule A.
attached hereto, and that the total liabilities or obligations of the
company are as set out in schedule B. hereto.” (Schedule B. shews
liabilities of $36,894.38.) The operative part of the agreement is
as follows:—

“And in consideration of the foregoing the purchaser hereby
covenants and agrees to assume the obligations and liabilities of
the company as set forth in schedule B. attached hereto, amount-
ing to the sum of $36,804.38 or thereabouts, and to pay to the
vendor or the various persons entitled thereto the sum of $5,900,
upon receiving releases of their respective rights arising from the
payment of money to the vendor, or transfers of the shares in the
said company upon which the said amount has been paid by the
persons making said payments or subscribing for shares.”

The assets were handed over to Beatty, and subsequently it
was found that the outstanding liabilities exceeded the sum of
$36,804.38, and Beatty paid on this account an additional sum of
$857.06.

In the course of promoting the Canadian Drill and Electric
Box Company Limited, Ash went about seeking subscribers for
shares, and obtained $5,900 of money which, it now transpires, he
received as trustee for the subscribers in order that he might
procure for them shares in the company. No shares were ever
issued to these subscribers, and Ash remained a trustee of the
moneys which he had received, amounting to $5,900. These
moneys are traced to the defendant, and are, in my opinion, re-
payable by him to Ash, and by Ash to the parties who contributed
them: Royal Bank of Canada v. The King, [1913] A.C. 283;
National Bolivian Navigation Co. v. Wilson (1880) 5 App. Cas. 176.

This situation does not appear to have been brought to the
attention of the trial Judge by counsel for the plaintiffs, and only
transpired in the course of the argument in this Court from the
admissions of counsel for the defendant in answer to questions
from the Court. This circumstance appears to me to be decisive
of the controversy. The issue is as to the right to set off against
the $5,900 due by the defendant to Ash as trustee the overpayment
made by the defendant on account of general liabilities, for repay-
ment of which Ash is alleged to be personally responsible.

4—53 p.L.R.
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In other words, what is claimed is to set off against a debt due
to Ash as trustee a claim against him personally. But these are
not mutual debts, and could not be set off either in law or equity:
Ambrose v, Fraser (1887), 14 O.R. 551.

The plaintiffs are therefore entitled to recover the full amounts
claimed without any set-off or deduction in respect of the claim of
$857.06.

It remains to deal with the question of costs.

If, as contended by their counsel, each of the plaintiffs is
entitled to maintain his own action in his own name without adding
Ash as a party, then the plaintiffs are entitled to their costs of the
actions throughout; but, as I have stated above, I cannot take that
view.
The latest statement of the law which I have observed is that
of Lord Haldane in Dunlop Pneumatic Tyre Co. v. Selfridge and
Co. Limited, [1915) A.C. 847. At p. 853 he says:—

“My Lords, in the law of England certain principles are funda-
mental. One is that only a person who is a party to a contract
can sue on it. Our law knows nothing of a jus quasitum tertio
arising by way of contract. Such a right may be conferred by
way of property, as, for example, under a trust, but it cannot be
conferred on a stranger to a contract as a right to enforce the
contract in personam.”

In Ontario the cases were fully reviewed in 1893 by the Queen’s
Bench Divisional Court in the case of Faulkner v. Faulkner
(1893), 23 O.R. 252. I quote the remarks of Street, J., at p. 258,
as follows:—

“In all the cases since T'weddle v. Atkinson (1861), 1 B.& 8. 393,
121 E.R, 762, in which a person not a party to a contract has
brought an action to recover some benefit stipulated for him in it,
he has been driven, in order to avoid being shipwrecked upon the
common law rule which confines such an action topartiesand privies,
to seek refuge under the shelter of an alleged trust in his favour:
Mulholland v. Merriam (1872),19 Gr.288; Inre Empress Engineering
Co.(1880),16 Ch. D. 125; I'n re Rotherham Alum Co. (1883),25 Ch. D.
108, 111; Gandy v. Gandy (1885), 30 Ch. D. 57; Henderson v. Killey
(1889), 17 A.R. (Ont.) 456; Osborne v. Henderson (1889), 18 Can.
8.C.R. 698; Robertson v. Lonsdale (1891), 21 O.R. 600.”
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This expresses the law as I understand it to exist in Ontario at
the present time.

Counsel for the plaintiffs relied upon the case of Moot v. Gibson,
(1891),21 O.R. 248, which was decided by Mr. Justice Robertson in
Single Court, on an application to havea judgment creditorappoint-
ed receiver of a certain annuity payable to the judgment debtor,
and in which the learned Judge made the order asked and granted
the receivership. The order so made by him appears to be beyond
criticism, because the judgment debtor was without question
entitled to the annuity, as she had given up her dower in certain
lands in consideration of receiving this annuity from her sons.
The learned Judge, although acting on this ground, also discusses
the effect of the formal written agreement in which the judgment
debtor was named as a party, and considers and rejects the argu-
ment which had been presented before him, that, as she had not
executed the agreement, she could not recover on it. His remarks
in that regard are obiter, and in any case are not binding on this
Court. In so far as they are at variance with the law as stated in
the cases which I have quoted I disagree with them. If there was
no trust, there was no right to sue. If there was a trust, the proper
course was for the cestui que trust to apply to his trustee to become
a co-plaintiff with him, and, upon his refusal, to sue alone and join
the trustee as a co-defendant.

This practice as to parties is laid down in Daniell’s Chancery
Practice, 8th ed., pp. 151, 152, as follows:—

“In general, where a plaintiff has only an equitable right in
the thing demanded, the person having the legal right to demand
it should be a party to the action: for, if he were not, his legal right
would not be bound by the judgment, and he might, notwith-
standing the success of the plaintiff, have it in his power to annoy
the defendant by further proceedings. . . . Upon this ground
it is that in all actions by persons claiming under a trust, the trustee
or other person in whom the legal estate is vested is required to be
a party to the proceeding; and the rule is the same whether the
trust be expressed or only implied.”

The rule so stated is fully supported by the authorities there
cited—see also Pigott v. Stewart, [1875] W.N. 69.
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ONT. Ihavenotoverlooked Rule85*, nor the claim that the documents

8.C. adduced in evidence shew an assignment of a chosein action by Ash to

Besr  the plaintiffs, and notice to the debtor, entitling them to sue in their

own names. For reasons already stated, I think that this is not

a the true view, but that Ash was a trustee for the plaintifis, and

ALVERT  that they never bargained with Ash to accept from him an unascer-

Bearry.  tained share of a contested balance due from the defendant in

Masten, 3. lieu of their full claim as cestuis que trust against both Ash and the
defendant.

But, even if this were an assignment of a chose in action, the

plaintifis’ position is not improved. I agree with what was said

by the trial Judge in this regard, and refer to the remarks of Moss,
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CJ.0., in the case of Seaman v. Canadian Stewart Co., 2 O.W.N. oblig
576, at p. 579, where he says:— $36,1
“It is more than doubtful whether there can be an assignment prop
of part of a claim so as to entitle the assignee to maintain an action be pi
for the recovery of such part from the debtor, under sec. 58 (5) of the self
Judicature Act, R.8.0. 1897, ch. 51. There is no binding author- susce
ity to that effect, and the better opinion seems opposed to such relea

a conclusion;” and he prefers the conclusion in Forster v. Baker,
[1910] 2 K.B. 636, to Skipper & Tucker v. Holloway and Howard,
[1910] 2 K.B. 630.

The result is that the action was not properly constituted until
the order was made by this Court joining Ash as a co-plaintiff.
Up to that point the plaintifis were wrong. I would, therefore,
while giving judgment to each of the plaintiffs for the full amount
claimed by them respectively, grant no costs of the action or appeal
to either party.

There will be judgment in favour of the plaintiffs for the ;
amounts of the respective claims of the two original plaintiffs, als
without costs to either party, and without prejudice to the defend- "
ant’s claim to recover from Ash the $857.06 alleged overpayment, 2. Evn

Britisi

1. Aun

and without prejudice to any defence which Ash may set up to
such claim. il
Muvock, CJ. Ex., and CruTe, J., agreed with MasTeN, J. shy
SuTHERLAND, J.:—1I agree that, with the action as now consti- o
tuted, the appeal should be allowed. hay

*85. An assignee of a chose in action may sue in respect thereof without
making the assignor a party,
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With reference to what Masten, J., terms in his judgment “‘the
operative part of the agreement in question” and quoted by him
therein as follows, “And in consideration of the foregoing the
purchaser hereby covenants and agrees to assume the obligations
and liabilities of the company as set forth in schedule B. attached
hereto, amounting to the sum of $36,894.38 or thereabouts, and
to pay to the vendor or the various persons entitled thereto the
sum of $5,900, upon receiving releases of their respective rights
arising from the payment of money to the vendor, or transfers of
the shares in the said company upon which the said amount has
been paid by the persons making said payments or subscribing for
shares,” I should like to add that, in my opinion, the expression
“or thereabouts” is flexible enough to include the $857.06 of
obligations and liabilities of the company beyond the sum of
$36,804.38 mentioned therein; and that, apart from this, upon the
proper construction of the whole clause, the sum of $5,900 must
be paid in full by the purchaser, whether paid to the vendor him-
self or to the various parties entitled thereto, without being
susceptible to any deduction, and with the only reservation that
releases of their respective rights shall be given.

Appeal allowed.

HOLMES v. KIRK AND CO.

British Columbia Court of fpml Mnrdnmlld CJ.A., and Martin, Galliker,

McPhillips an J.A. March ID 1920.
1. Avromosires (§ 111 B—205)—Moror Trarric REcuration Act, R.8.B.C.
1011, cH. 160—PRrovisioNs OP—INTERPRETATION,
Section 16 of the Mo(or Traffie ation Act, R.8.B.C. 1011, ch. 169,
whwh pmvldu that: “ Every driver of a motor gomg in the same direction
and overtaking a street car which is stopped or is about to stop for the
purpone of discharging or taking on passengers, shall, when such car stops,
;l:o such motor 1 ', does not apply where a street car
ving n b.cked rom l cmul lﬁreel toa nt preparatory to pro-
ceeding forward on its journey is standing :mllp0|
2. Evipence (§ 11 H—224)—STATUTORY PROVISION AS TO MOTOR DRIVER
SOUNDING HORN—DUTY OF PLAINTIFF TO PROVE THAT HORN IN FACT
NOT 8OUNDED—BURDEN OF PROOF.
Where a statute provides that ‘‘every motor shall be equipped with an
llnrm bell, or horn, and the same shall be sounded whenever it
m% y necessary to notify pedestrians and others of. the
Appmwhdmeh motor,” the plaintiff cannot stop upon ng that it
y v under the circumstances that t horn should
ded but must produce evidence to justif; u;ury in finding
that the horn was not sounded. The onusis not on the defendant to prove
that it was sounded
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ArreaL by defendant from the trial judgment in an action for
damages for injuries caused the plaintiff by being struck by defend-
ant’s motor car as he was about to board a street car. New trial
ordered.

L. G. McPhillips, K.C., and E. J. Grant, for appellant.

Sir Chas. H. Tupper, K.C., and I. Rubinowitz, for respondent.

Macponawp, C.J.A.:—Unless it can be said that the Judge
misdirected the jury the verdict cannot, in my opinion, be disturbed.
Several grounds of appeal are stated, but I find it necessary to
refer only to those which deal with misdirection, and only two of
these need, I think, be considered.

The two grounds I refer to are stated in paragraphs 14 and 19
of the amended notice of appeal, the latter of which deals with
the following situation : '

The plaintiff was injured by being struck when about to board
a street car, by a motor truck driven by the defendant’s servant.
The Motor Traffic Regulation Act, R.8.B.C. 1911, ch. 169, sec. 31
as amended by 3 Geo. V. 1913 (B.C.), ch. 46, sec. 16, reads:—

Every driver of a motor going in the same direction as and overtaking
a street car, which is stopped or is about to stop for the purpose of discharging
or taking on passengers, shall, when such ear stops, also stop such motor at a
distance of at least 10 feet from said car, and shall keep such motor at a
standstill until the said car has been again set in motion, and all passengers
who have alighted shall have reached the side of the highway or otherwise
gotten safely clear of said motor.

At the time of plaintifi’s injury, the street car having been
backed from a cross street to the point in question preparatory to
proceeding forward on its journey, was standing still; the plaintiff
stepped back for the purpose of allowing a lady to precede him,
when he was struck. The question raised in argument is that,
assuming there was evidence on which the jury could find that the
street car was standing at the place aforesaid, after having been
backed to that point for the purpose of taking on passengers, and
not having yet moved forward, could the provisions of the said
section be made applicable?

It was argued by the appellants that the truck was not over-
taking a street car “ ‘going’ in the same direction.” Primarily it
is a question of fact as to whether the street car was going in the
same direction as the truck, but the facts upon which the question
now under consideration has to be decided are not in dispute.
The question has become one of construction. If the Act applies
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the Judge was called upon to instruct the jury that if they found
that the car had been backed up to that point with the intention
of its being driven forward though it had not yet started on its
forward journey, the defendant’s driver was “overtaking a street
car going in the same direction” and that it was his duty under
the statute to stop. The Judge, I think, did instruct the jury on
this point correctly from his point of view as to the meaning of the
said words. Reading his charge to the jury, it seems to me quite
manifest that this was the view which the Judge took of the statute.
But unless I can construe the words, “going in the same direction”
as capable of being read, ““about to go in the same direction” then
the section does not, in my opinion, apply to the facts of this
case. The word “going” has a great variety of meanings and
shadows of meanings, but it is essentially a word denoting motion
and while.it would be be quite usual and proper to say of a car
standing at a terminus and about to go on a journey, that that
car is going south, or is going into town, yet I think that that was
not the sense in which the Legislature meant to use the word
“going” in the section aforesaid.

It will be observed that the driver of the motor is assumed
to be going; that he is assumed to be overtaking a street car; that
the street car is going in the same direction as the following vehicle;
it is contemplated that it may stop or that it may be about to stop,
that the motor should be kept at a standstill until the car has
been again set in motion. The whole section contemplates a
situation in which a car shall be moving or proceeding and shall
be caught up with by a motor vehicle following it. ““ Again set in
motion” is significant. The idea suggested to my mind is that the
car has been in motion going in that direction and has stopped
and is again to be put in motion. The fact, if it be a fact, that the
driver must have known that the car was about to go in the
direction he was going and should have ‘observed the spirit of the
Act, cannot I think, be relevant. The construction of the statute
cannot be made to depend on the knowledge or conduct of this
particular driver. I am, therefore, forced to the conclusion that
there was misdirection on this point in the case.

The other ground above-mentioned set out in par. 14 of the
notice of appeal also turns on misdirection. The said statute also
provides that “‘every motor shall be equipped with an alarm bell,
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gong or horn, and the same shall be sounded whenever it shall be
reasonably necessary to notify pedestrians and others of the
approach of such motor.” The Judge told the jury that “if the
plaintiff has proven it was reasonably necessary for the horn to be
sounded then the defendant must adduce evidence that would
lead you to believe it was sounded, and in another place he repeats
his instruction by saying that in the circumstances above, “the
onus is upon the defendant to shew that it was sounded because
that is a duty cast upon him by law.”

With great respect, I think the Judge was clearly wrong in so
directing the jury with regard to the onus of proof being upon the
defendant to shew that the horn had been sounded. While it is
impossible to say that it had influenced the jury’s verdict, there
being evidence pro and con, yet it is equally impossible to say that
it had not. I think, therefore, the judgment and verdict must be
set aside and a new trial ordered.

The costs of the previous trial should abide the result of the
new trial. As to the costs of the appeal, I see no reason for ordering
that these shall be disposed of otherwise than in accordance with
the event.

MARTIN, J.A., would order a new trial.

GALLIHER, J.A.:—In this case the jury brought in a general
verdict for $5,000, and we must assume that they found all facts
in favour of the plaintiff necessary to entitle him to a verdict.

As to whether the car was standing ready to take on passengers
or not, there is a direct conflict of evidence, and if the jury believed
the evidence of the conductor, the plaintiff and Mrs. Patton, then
there was evidence upon which they could find that the car was
standing at the place where passengers were taken on. But the
words of the statute, 3 Geo. V. 1913, ch. 46, sec. 16, are: *“Every
driver of a motor going in the same direction as and overtaking a
street car, which is stopped” etc., and Mr. McPhillips contends
that this street car was backing up in an opposite direction and
had not reached the point where passengers were taken on, there-
fore, it was not going in the same but in an opposite direction, and
the motor did not overtake the street car.

If the jury had believed the defence evidence that would have
been an end of the plain!ifi’s case on this branch.
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The car when the passengers would be taken on would proceed
in the same direction as the motor and if the jury found that it
was standing still at the point where passengers were taken on
1 think it would be in no different position to what it would have
been had the car been proceeding in the same direction as the
motor and had stopped to take on passengers, if it were not for
the particular wording of the section. The Act says: “going in
the same direction as and overtaking a street car whichisstopped,”
and further on states that ‘‘such motor shall be kept at a standstill
until the car has again been set in motion.” This language seems
to point to the fact that the car must be previously in motion in
the same direction as the motor and therefore the Motor Act does
not apply on this branch. There was, therefore, misdirection by
the Judge.

The driver of the motor admits that he knew the locality, had
often driven over it and must have known that the car which had
backed up on the east track would, when it had taken on its pas-
sengers be moving in the same direction as himself, and this was
urged in argument, but this can be of no assistance to us in inter-

preting the statute.

The jury may not have found negligence on this ground, but
as there was another ground on which they may have found
defendants negligent, viz., for not blowing the horn, and as the
trial Judge directed the jury on that ground as to onus, which
direction is objected to by Mr. McPhillips, it will be necessary to
consider this under the head of misdirection.

As to the blowing of the horn, the plaintifi’s witnesses all say
they did not hear it blown, while on the other hand, Ferguson, the
driver of the motor, and Boyd, who was sitting beside him, both
swear the horn was sounded while still some 20 feet from the
plaintiff.

Apart from the direction as to onus of proof of the sounding
of the horn, we have again contradictory evidence upon which the
jury might find in favour of the plaintiff.

The next point is as to contributory negligence of the plaintiff.

Again, assuming that the jury found, as they must have, that
the car was stationary at the point for taking on passengers and
if they believed the evidence of the plaintiff and considering that
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the distance from the street curb to the nearest rail was 25 feet,
and that there was 17 feet clear in which to drive after the plaintiff
had stepped back, I am not prepared to say the jury would be
wrong in not finding contributory negligence in the plaintiff
" stepping back without looking. I do not think that any question
of ultimate negligence arises upon the evidence, apparently all
was done that could be done.

As to the question of damages, I express no opinion, as I think
there should be a new trial on the ground of misdirection.

I will not go over the different grounds of appeal, but will
state generally that, in my opinion, it was not a case that should
have been taken from the jury, nor is it a case where I could say
that the verdict of the jury is perverse.

The Judge charged the jury as to the negligence of the defendant
on two grounds. The jury may have found on one or the other,
or on both, and not having answered the questions submitted, we
cannot determine this. They may have found negligence on the
second ground, viz., failure to sound the horn, and if the Judge had
properly charged as to where the onus of proof lay as to sounding
the horn, then I should not interfere. Mr. McPhillips’ complaint
is founded on ground 14 of the notice of appeal as follows:—

The Judge erred in telling the jury that “when the plaintiff had convinced
the jury that the conditions were such that it was reasonably necessary that
the horn should be sounded, then the onus was upon the defendant to shew
that it was sounded, because it was a duty cast upon him by law under the
circumstances.

If that is a correct statement of the law, that the onus was on
the defendant, even if plaintiff put in no evidence, the jury could
say “we disbelieve the defendant’s witnesses’ and find “‘the onus
has not been satisfied,” while on the other hand, if the onus is on
the plaintiff to satisfy the jury that the horn was not sounded, the
plaintiff must produce evidence to justify a jury in so finding.

I do not think it is a correct statement to say that when a
statute imposes a duty a breach of which would constitute negli-
gence, that when the circumstances are such that (as in this case),
it was reasonably necessary that the horn should be sounded, the
plaintiff can stop there and it is incumbent on the defendant to
shew that the horn was sounded. I think the plaintifi must go
further and adduce evidence.
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McPuiLuies, J.A.:—In my opinion the proper order to make ._
in view of all the circumstances of this case, is that a new trial C. A
be had between the parties. MePhillips,J.A.
Eserts, J.A., would order a new trial. Eberts, J.A.
New trial ordered.

TAYLOR v, RABBITS.

Saskatchewan Court of Appeal, Newlands, Lamont and Elwood, JJ.A.
March 80, 1920.

Brokers (§ 11 B—12)—REAL ESTATE AGENT—SALE OF LAND—SERVICES
ENTITLING TO COMMISSION,
To entitle a real estate agent to .oomm-ononlhe-dedhnd.tho
agent must bring his client into relation with his
purchaser, He need not effect the actual sale, notcvunlmmdmthe
purchaser and owner one to the other but there must be some act of the

cmmmwum.nnmmwmum
wi
[H Mm (19{2) D.L.R. 763, 6 8.L.R. 10; Barnett v. Isaacson

(1888), 4 T.L.R. 645, referred to. See annotation 4 D.L.R. 531.]

ArpeAL by plaintiff from the trial judgment in an action by a
real estate agent for commission on the sale of land. Affirmed.

C. M. Johnston, for appellant; J. W. Estey, for respondent.

LamonTt, J.A.:—On June 26, 1016, the defendant listed his
farm for sale with the plaintiff. He signed a listing card on which
the plaintifi had written the particulars of the listing. On the
card there were certain headings printed, and amongst others, the
words “exclusive agency,” after which thé plaintiff says he wrote in
the words “F. J. Taylor,” his own name. Under the heading of
‘““Remarks” were written the words: * This list to hold good until
June 26, 1917.” A short time after getting the listing, the plaintiff
was out at the farm of one Jacob Hagel, endeavouring to sell him
life insurance. Failing that, he tried to sell him some land, and
he says he told Hagel about the defendant’s land. Hagel says he
did not give him any description of the land or the name of the
defendant, but told him he had land in a certain section of the
country, which Hagel said was too far from his father's farm.
Later on, at Allen, the plaintiff spoke to Hagel about the defend-
ant's land, but Hagel told him distinctly he would not buy. This
is admitted by the plaintifi. The reason given by Hagel on this
occasion also was that the land was too far from his father’s place.
The plaintiffi did not see Hagel again about buying this land.
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In March, 1917, Hagel was looking for a farm to rent, and one
Petrofski told him the defendant’s farm could be rented. Hagel, as
the trial Judge found, went to the defendant’s place for the
purpose of renting it. There is nothing in the evidence to justify
a suspicion that when Hagel went to the defendant’s place he had
the slightest intention of endeavouring to buy it. The terms of
the lease were discussed that day; but the lease was not entered
into. Some days later the defendant suggested to Hagel that he
should buy the place. Hagel pointed out that this was impossible,
as he had no money and that a portion of his outfit belonged to his
father. The defendant told him that if he would buy the place he
would sell it on crop payments, and would supply him with the
seed necessary to put in a crop. Hagel, as a result of these induce-
ments, bought the place. The plaintiff brought this action for
his commission, claiming that Hagel was a purchaser found by
him.

The District Court Judge dismissed the plaintifi’s action,
holding that the plaintiff had not found Hagel as a purchaser for
the land. The plaintiff now appeals.

The first question is: Did the plaintifi find Hagel as a
purchaser?

I agree with the trial Judge that he did not. It is not enough
that the plaintiff spoke to Hagel about buying the land. To be
entitled to his commission the agent must bring his client into
relation with the principal as an intending purchaser. He need
not effect the actual sale, nor even introduce the purchaser and
owner one to the other, but it must be some act of the agent that
directs the purchaser, as an intending purchaser, to the land which
subsequently he buys.

In Herbert v. Bell (1912), 8 D.L.R. 763, 6 S.L.R. 10, my brother
Newlands, at page 764, said:--

The agreement, in my opinion, means that the defendant is to pay a
commission if the plaintiffs bring the property, directly or indirectly, to the
attention of any person who becomes a purchaser from the fact of their having
80 brought it to his attention. In this case the man to whose attention they
brought the business gave up all idea of buying same and the matter was

closed. He took it up again and bought through the efforts of another agent
and the plaintiffs had nothing to do with his having become a purchaser.

See also Barnett v. Isaacson (1888), 4 T.L.R. 645.
At no time did the plaintiff ever have Hagel as an intending
purchaser. He had distinetly said that he would not buy, and
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when he went to see the land he went there as a prospective lessee
without any intention whatever of being a purchaser. His becom-
ing a purchaser was, therefore, not the result of any act on part
of the plaintiff.

It was, however, argued that, even if the plaintiff did not find
Hagel as a purchaser, yet he was entitled to his commission by
reason of the fact that he had an exclusive agency for the sale of
this land. Did he have the exclusive agency? The learned trial
Judge found that he did not, because this term, although appearing
on the card, was never agreed to. There was in my opinion
evidence to justify this finding. The parties met and the plaintiff
asked the defendant to list his land with him. The defendant said
he would, but did not care to do so that night as he was in a hurry
to get home. The plaintiff replied that it would not take a minute.
He produced a card, on the front side of which there were printed
underneath one another, on successive lines, the words: “Owner,”
“Address,” *“Exclusive agency,” “Date.” At the bottom of this
side the defendant signed his name. On the reverse side were
headings respecting the various descriptions of the place and the
information required by the agent. The plaintiff admits that he
called out the headings and the defendant gave the information
appropriate to each, which the plaintiff wrote down. FEe admits
also that he did not call out the heading *exclusive agency,” and
that nothing was said about the character of his agency, but he
says his name was written in after the words *exclusive agency”
when the defendant signed. This the defendant denies. The
defendant says that nothing at all had been written on that side
of the card when he signed it, and that had the plaintiff asked for
an exclusive agency he would have refused it.

On this evidence it was, in my opinion, open to the trial Judge
to find that the defendant had never agreed to give the plaintiff
the exclusive agency for the sale of the farm.

Having reached this conclusion, it is unnecessary to consider
the argument of counsel for the respondent, founded upon a number
of American cases, that a contract for an exclusive agency is not
violated by a sale by the owner to one not a customer of the agent.

The appeal should, in my opinion, be dismissed with costs.

Newranps and ELwoob, JJ.A., concurred in the result.

Appeal dismissed.

Newlands, J.
Elwood, J A,
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RIX v. LOUIE HONG.
Alberta Supreme Court, Hyndman, J. June 22, 1920.

Summary convicrions (§ II—20)—Ixpian Acr, R.8.C. 1906, cu. 81, sec.
135a—INFORMATION—MORE THAN ONE OFFENCE CHARGED—
VALIDITY—JURISDICTION OF MAGISTRATE.

An information under the Indian Act, R.8.C. 1906, ch, 81, sec. 135a,
is invalid if more than one offence is ch-r.ul in such information, and the
trial of two offences together by the magistrate will also invalidate the
convictions,

ArpLicATIONS to quash’ convictions under the Indian Act,
R.8.C. 1906, ch. 81, sec. 135 (a). Convictions quashed.

J. McK. Cameron, for appellant; H. W. Lunney, for the Crown.

Hynpman, J.:—~These are two applications to quash con-
vietions by W. 8. Davidson, police magistrate, the first made on
May 25, 1920, against Louie Hong for that the said Louie Hong
on May 21, 1920, at Cluny, in the said Province, did unlawfully
supply Bernard Standing at the Door, a Blackfoot Treaty Indian,
intoxicating liquor contrary to sec. 135 (a) of the Indian Act, the
accused being sentenced to imprisonment with hard labour for the
term of 2 months, and the second on the same date for that the
said Louie Hong on May 21, 1920, at Cluny, in the said Province
did unlawfully supply Maxine Three Sons, a Blackfoot Indian,
intoxicating liquor to wit, Florida water, contrary to sec. 135 (a)
of the Indian Act, upon which the accused was adjudged to pay a
fine of $200 and costs and in default of payment, imprisonment
for 3 months.

The principal grounds raised against the validity of the con-
victions were (1) that the information in each case is bad for
duplicity and for charging two offences; (2) that the magistrate
heard all the evidence on both charges against the accused set out
in said informations before he convicted and thus destroyed his
jurisdiction and (3) before receiving the evidence of the Indians
said magistrate failed to caution them that they would be liable
to incur punishment if they did not tell the truth as required by
sec. 153 of the Indian Act.

It was disclosed that the charges were entirely separate and
distinct from one another, the sale not being one sale to both
Indians but that each purchase of the prohibited goods was at
different times, therefore the information and conviction would
be invalid on the ground that more than one charge was laid, and
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it seems to me that on that ground the conviction is bad. I think,
also, on the ground that both charges were tried together, the
convictions must also be held to be invalid.

In Rex v.McManus (1918),30 Can.Cr.Cas. 122,it was held by
my brother MeCarthy that the proceedings were illegal and void
because the magistrate had pending before him at the time of the
hearing of the information therein, another information against
the defendant for a similar offence and did not dispose of the same
before he entered upon the hearing of the second charge. It seems
to me that this case is even stronger in favour of the accused than
the one cited as the two informations here were tried together
and intermingled. (The Queen v. McBerny (1897), 3 Can. Cr.
Cas. 339; Rez v. Burke (1904), 8 Can. Cr. Cas. 14; Rex v. Bullock
(1903), 8 Can. Cr. Cas. 8; Rex v. La Pointe (1912), 4 D.L.R. 210,
20 Can. Cr. Cas. 98; Rex v. Iman Din (1910), 18 Can.Cr.Cas.82.)

As to the effect of sec. 153 of the Indian Act (ch. 81, R.8.C.).
Although it is not necessary to decide the force of this objection,
it seems to me, that it is not applicable to the case because it is
not shewn that the Indian giving the evidence was of the class or
character referred to in sec. 151 of the Indian Act. In this case
the Indian was sworn in the regular way, and there is nothing"to
indicate that he was destitute of the knowledge of God or of any
fixed and clear belief in religion or in a future state of rewards and
punishments, which is the class of Indian dealt with by the two
sections. Sec. 153 enacts that the Court, Judge, magistrate, etc.,
shall before taking any such evidence, information or examination
caution every such Indian or non-treaty Indian as aforesaid that
he will be liable to incur punishment if he does not tell the truth,
the whole truth, and nothing but the truth. It is clear that sec.
153 refers only to one described in sec. 151 above referred to.
However, on the other grounds mentioned, I think the convictions
are bad and should be quashed, without costs and with the usual
protection. Convictions quashed.

GREEN v. TOWN OF MELFORT,
Saskatchewan Court of King's Bench, Bigelow, J. May 28, 1920.

Higaways (§ IV A—127)—Muonicreauiry—Liasiuiry unoer Town Acr,
SASK., T0 KEEP BIDEWALK IN REPAIR—LIABILITY FOR DAMAGES—

Norice.
The Saskatchewan Town Act, 6 Geo. V. 1016, ch. 19, sec. 403, imposes
an absolute duty to keep sidewalks in repair, and where damage arises
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from a breach of this statutory duty, the town is r-:ouble for such
b dvhethcornoyn.itludmiceor nowledge of the
ective

of Cameron, J.A., in Lottine v. Langford (1917), 37 D.L.R.

Judgment
.wk 28 Man, L.R. 282, followed.]

AcTiox for damages for injuries caused by stepping into a hole
caused by a broken plank in a sidewalk.

A. M. Mathieson, for plaintiff; A. McN. Stewart, for defendant.

Bicerow, J.:—The defendant is a town municipality subject
to the provisions of the Town Act, 6 Geo. V. 1916 (Sask.), ch. 19.
On August 19, 1919, about 8 o'clock p.m., the plaintiff was in
Melfort in connection with his business, and was walking on a
wooden sidewalk on the north side of Saskatchewan Ave. when his
foot went into a hole caused by a broken plank, and, in consquence,
the plaintiff suffered serious personal injuries. There is no evidence
as to what caused the break in the sidewalk, or how long it had
been there. The sidewalk was built in 1917, partly of tamarac
and partly of spruce. Tamarac should ordinarily last 10 years
and spruce 5 years, but these wooden sidewalks require repairs
every year. The defendant had a road foreman who, with his
men, went over the sidewalks and made repairs in the spring,
the work continuing until June 15, and then, apparently, there was
no supervision over the sidewalks until September, when the road
foreman and his men went over the sidewalks and made necessary
repairs again. Between June 15 and the end of September there
was no inspection, the policy of the town officials apparently
being during that period only to make repairs when they were
notified of defects. The official who acted as road foreman had
several other duties, viz., chief of police, chief of the fire brigade,
waterworks superintendent, license inspector. After the sidewalks
were inspected in the spring, the road foreman was busy as super-
intendent of waterworks, deepening the town well two miles west
of the town. There is no evidence that the defendant had notice or
knowledge of this defective sidewalk. Is the defendant liable
under these circumstances?

Sec. 493 of the Town Act, 6 Geo. V. 1916, ch. 19, provides
that:—

Sidewalks . . . shall be kept in repair by the town, and on default
of the town 80 to keep the same in repair the town, besides being subject to any

punishment provided by law, shall be civilly responsible for all d sus-
tained by any person by reason of such default,
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There are conflicting decisions on similar statutes in other
Provinees, but apparently this point has never come before the
Saskatchewan Courts.

In Bell v. City of Winnipeg (1919), 20 Man. L.R. 401, it was
held by the Manitoba Court of Appeal that, in order for a munici-
cipality to be liable for an accident by reason of non-repair, it
must be shewn that it had notice of the existence of the defect or
that the defect has existed for such a length of time as makes it
probable that it knew of it or ought to have known of it.
Dennistoun, J.A., at page 410, states:—

There is another and stronger ground upon which this case should have
been withdrawn from the jury. As the law stands in Manitoba and Ontario,
the existence of a state of non-repair at the time of the happening of an accident
is not of itself sufficient to establish negligence on the part of the corporation.
Something further is required. There must be reasonable notice of the state
of non-repair, either to some ministerial officer of the corporation charged
with the duty alleged to have been neglected, or by actual notice to the
council of the existence of the defect, or by shewing that it has existed for

such a length of time as, having regard to its nature and to all the other
circumstances of the case, makes it probable that the il must have

known of it or ought to have known of it through their officers upon whom
the duty of taking action in respect of it has been cast. Rice v. Town of
Whitby (1897), 25 A.R. (Ont.) 191, at 200; Lottine v. Langford (1917), 37
D.L.R. 566, 28 Man. L.R. 282.

On this point Bell v. City of Winnipeg apparently followed
Lottine v. Langford, 37 D.L.R. 566, 28 Man. L.R. 282, a decision
of the Court of Appeal in Manitoba, in which the decision of the
trial Judge, MacDonald, J., for the defendant was upheld, on an
equal division of the Court of Appeal, Perdue and Haggart, JJ.A.,
deciding for the defendant, and Howell, C.J.M., and Cameron, J.A.,
for the plaintiff, At page 576 (37 D.L.R.), Cameron, J.A., reviews
the history of similar legislation in the New England States, and
his views and conclusions appeal to me as more reasonable than
the opposite views. He states at page 577

In Dillon, see. 1691, note; the substance of the various New England
statutes is given. In Massachusetis the liability is modified by the require-
ment that the town must have reasonable notice of the defeet or that it might
have had notice by the exercise of proper care and diligence, and that the
defect could have been prevented by reasonable care. Rhode Island has
substantially the same provision. In Vermont, Connecticut and New Hamp-
shire the obligation is absolute without any such or any similar modification.
In Maine the town must have twenty-four hours’ notice of the defect. The
essentials of a recovery under the Maine statutes are clearly and concisely
stated by Clifford, J., as quoted in Dillon, note to sec. 1691,

553 v.Lw.
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It is clear that under the New England statutes the right of action arises
on & breach of the statute causing damage. It is the breach of the duty
imposed by statute that gives rise to the action, and the question of negligence
does not enter into consideration of the liability, This view finds support
in the statement of Rigby, L.J., in Groves v. Wimborne, [1808] 2 Q.B. 402, at
412, “where an absolute duty is imposed upon a person by statute, it is not
necessary, in order to make him liable for breach of that duty, to shew negli-
gence. Whether there be negligenee or not, he is responsible gudcunque via
for non-performance of the duty.” The right of action under our Act, there-
fore, is based on a breach of the statutory duty, and when damage arises
from that breach, it follows that, when a plaintiff has proved damage
occasioned by reason of a road not being kept in repair, that is an end of the
case 80 far as fixing the civil responsibility of the icipality is concerned,
unless, it may be, the injured person has been himself the author of his or
her own wrong.

And at page 578 he states:—

It may be that the Ontario decisions were influenced by the view which
was expressed by Harrison, C.J., in Castor v. Tp. of Uxbridge (1876), 39
U.C.Q.B. 113, at 126, that “‘the action is based on negligence. There cannot
in such a case be negligence unless there be knowledge or means of knowledge.”

And at page 579:—

But that case was decided some time before Groves v. Wimborne, supra.
The terms of our statute are positive and distinet, contain no justification
for any modifications of liability, such as are set out in some of the New
England provisions alluded to, and do not warrant the Courts in altering
their plain meaning. 1 confess I can see no reason why we should not take
the sections of the Act as they are and as they read, and leave any amendments
of them to the Legislature in its discretion, though if the convenience and
safety of the public are to be the main consideration, I can see no object in
making any alteration.

In the City of Vancouver v. Cummings (1912), 2 D.L.R. 253,

46 Can. 8.C.R. 457, the head-note is as follows:—

Where a municipal corporation is liable for damages sustained by reason
of negligent nonfeasance of the statutory duty imposed upon it to maintain
its highways in good repair, the questions of notice or knowledge of the
defects do not arise. There is a presumption, in such cases, against the
municipal eorporation, and upon it lies the onus of adducing positive evidence
in rebuttal; it is not sufficient to shew that the existence of the defects were
not known by the corporation officials.

Although it may be contended that this case is not directly in
point, as the Court said that the defendant had means of knowledge
and was negligently ignorant of it, and that they must be held
equally responsible, if it was only through their culpable negligence
that its existence was not known to them, still there is much of the
judgment that is directly in point. Idington, J., at page 256,
says:—

Notiee to, or knowledge on the part of, the authorities of a want of repair
never formed part of the statute,
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And at page 258, Idington, J., says:—

I am, despite dicta to the contrary, prepared to hold that, unless in some
such case as 1 have suggested, the question of notice or knowledge does not
arise, and that in all cases where the accident has arisen from the mere wearing
out, or apparent wearing out, or\mp-'fwtnyurolthm.d,ﬂunu—
uponwid-mdnudntumdthub), p i

wm&utbdmymlnmnpuhnbunw

The municipality is bound to take every reasonable means through its
overseeing officers and otherwise, to become acquainted with such possible
occurrences, and if it has done so can possibly answer the presumption.

See also Jamieson v. City of Edmonton (1916), 36 D.L.R. 465,
54 Can. 8.C.R. 443.

My conclusion is that under our statute notice or knowledge
is not necessary, and that when damage arises from a breach of the
statutory duty to keep a sidewalk in repair, that is enough to fix
responsibility. The obligation and liability are absolute, whether
there was notice or knowledge or not. The foundation of the
doctrine of notice or knowledge seems to me to be that the munici-
pality would not be negligent unless they had notice or knowledge
and a reasonable chance to repair, and that they would not be
liable except in case of negligence. There is nothing about notice
or knowledge or negligence in sec. 493, 6 Cieo. V. 1916, ch. 119, and
my opinion that the Legislature intended this absolute liability
under sec. 493 is strengthened by sec. 404, which reads: ‘‘ Exeept
in case of negligence, a corporation shall not be liable for personal
injury caused by snow or ice upon a sidewalk.”

If it were necessary to put my decision on another ground,
which I do not think it is, I would hold that the duty to keep in
repair was neglected where there was no inspection from June 15th
until September, and further that the defendant was negligently
ignorant of the want of repair for the same reason, and that that
would make the defendant liable. Mersey Docks Trustees v. Gibbs
(1866), L.R. 1 H.L. 93.

As to damages: the plaintiff suffered a severe shock to the
nervous system, and developed symptoms of brain injury. He
was in bed two weeks and in the house one month. He is not able
to take such an active part in his business as he did before.” From
the medical evidence, and that of the plaintiff, I believe the
plaintiff is likely to suffer permanently from headaches. I allow
the plaintiff 850 medical fees paid, and $2,000 general damages;
in all £2,050.
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The plaintiffi claims loss of profits for a month of the Prince
Albert Mineral Water Limited, of which he was president and
manager and in which he held $5,800 stock out of $6,000. The
plaintiff was paid a salary as manager, and his salary continued
while he was laid up. I do not think the plaintiff can recover
profits which the company lost.

The defendant contended that the present claim is not in
accordance with the notice required by sec. 406 of the Town Act.,
Sec. 496 is as follows:—

No action shall be brought for the recovery of such damages unless
notice in writing of the claim and of the injury complained of has been served
upon or sent by registered post to the mayor or town elerk within thirty days
after the happening of the injury.

Notice giving fu)l particulars of the claim and injury was
sent on September 17, 1919, within the 30 days, but the amount
demanded was $1,550. The plaintifi’s action is brought for
$5,550. * I do not think it is necessary to mention the amount of
the claim in the notice, or that the plaintiff is precluded from
recovering more than the amount he may have mentioned. The
claim must be put in within 30 days, but at that time the plaintiff
may not know his full damage. I am convinced in this case he
did not then know the probability of permanent injury.

The plaintiff will have judgment for $2,050 and costs.

Judgment accordingly.

Le BLANC v. MONCTON TRAMWAY ELECTRICITY & GAS Co. Ltd.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White,
and Grimmer, JJ. April 23, 1920,
New trIAL (§ 11T A—10)—CoNFLICTING ANSWERS BY JURY TO QUESTIONS—
IMPOSSIBILITY OF RECONCILING.

Answers by a jury to questions should be given the fullest possible
effect, and if it is ible to support the same by any reasonable con-
struction they should be so supported, but when the answers are so con-
flicting that it is impossible intelligently to reconcile them a new trial
will be granted.

Momiox by defendant to set aside verdict entered for plaintiff
and for new trial. New trial granted.

M. G. Teed, K.C., for defendant; A. J. Leger, contra.

The judgment of the Court was delivered by

Hazex, C.J.:—This action, which was for negligence, was tried
before Chandler, J., and a jury, and on the answers of the jury a
verdict was entered for the plaintiff for $800.
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The plaintiffi claimed damages for injuries sustained while
travelling on the defendant’s street car in the City of Moncton,

B.C.

and claimed that, when endeavouring to alight in the proper and 1, B ve

usual manner, he was thrown down by a sudden jerk or jolt of the

v
MoncToN

car, from his position on the step of the car, on his way out, and TRAMWAY,
fell to the ground and was cut about the face, nose and forehead, l"“""'z""'"

and otherwise severely injured.

In opening the case to the jury, the plaintifi’s counsel stated
that the car was moving slowly, and while Mr. LeBlanc was in
the act of alighting the car gave a jerk and he was precipitated to
the ground head first and received severe injuries, and in his
statement of claim it is stated that the plaintifi was precipitated
and thrown violently down from the said car to the roadway or
side of Main St., in the said City of Moncton, and that while he
was preparing to alight from the car and was in the aet of doing so,
and before he had time to alight therefrom and to reach the ground
in safety, the said car, through the careless, negligent and improper
conduct of the motorman (there being no conductor on said car)
the agent and servant of the defendant, who was at the time
operating the said car, the latter was suddenly, negligently and
improperly started, and in consequence of the wrongful, negligent
and improper conduct of the said motorman, the plaintiffi was
thrown violently down from the said car, ete.

On this branch of the case, several questions were left to the
jury. In addition to this it was alleged in the statement of claim
that the defendant employed a dangerous and negligent system of
carrying on its business, and employed defective machinery and
appliances in connection with the running of the said electric car,
and that the defendant did not provide a proper, safe, secure and
efficient system to control the operation of the car, it being grossly
negligent on its part to leave the control thereof to one man only,
whose many duties made it impracticable to him to attend to
passengers and to control the movement of the said car at the same
time. (This refers to the fact that the car was what is known as a
one man car, and will be referred to hereafter.)

The statement of claim further alleges that a conductor
should have been provided in connection with the running of the
car, to look after the safety of the passengers therein, and that the
damage and injury was caused by the negligence of the defendant
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and by the improper and defective system adopted by the defend-
ant in operating the said street railway, it being essential for the
operation therecof and the safety of passengers that certain specified
places for stopping the car should have been provided, and had
that system been adopted the injury to the plaintiff would not and
could not have happened.

The defects in the system and equipment as I understand them
which are alleged in the statement of claim and which plaintiff
sought to prove in evidence were: 1, That there was no conductor
on the car. 2, That the brakes were not in good order and con-
dition. 3, That the push bells were not connected with the batteries
and were not in working order. 4, That there were no white posts
to mark the places where the car should stop. 5, That the doors
at the front of the car were left open instead of being closed at the
time the plaintiff left the car and went out on the steps, and that
the mechanism for closing the door was not up to date.

The evidence goes to shew that the car on which the accident
occurred was what is known as a one man car, or pay-as-you-enter
car, similar in every way to other cars used in the street railway
service in the City of Moncton. It has been claimed that it was
not a car of the most approved type, such as said defendant was
required by statute to have on its railway, but I do not think that
in the present case anything turns upon that point.

It appeared from the evidence that these one man cars are
used in many places, Sydney, Bangor, Halifax and New York
among the number, and that their use is constantly increasing,
as they are more economical in point of operation. The passenger
enters by the front door or vestibule and pays as he does so,
dropping his money or ticket into a box. He goes out by the same
door through which he entered, when he desires to leave the car.
The car had been equipped with push buttons, but the batteries
had been disconnected some time previous to the accident happen-
ing, as boys travelling on the cars were in the habit of annoying
the motorman by ringing the bell at unnecessary times. When
anyone wanted to get off the car he (the passenger) held up his
hand or stood up, and his reflection appeared in a mirror in front
of the motorman, who on seeing this took steps to stop the car so
that the passenger might alight. As I understand the plaintifi’s
contention, it is said that if the car had been equipped with push
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buttons the passenger would push the button, thus attracting the
attention of the conductor or motorman, who would stop the car,
and that the passenger would remain in his seat until the car was
stopped, then arise, walk to the end of the car through the door
and step onto the street. As a matter of fact I think it is common
knowledge that in street cars, street cars that are equipped with
push buttons, the passenger usually after pushing the button
leaves his seat and gets to the place of exit as quickly as he can,
80 as to leave the car the moment it is safe to do so.

On the day of the accident, when he came close to the point
at which he wished to leave the car the plaintiff arose from his
seat and walked towards the motorman, who saw his reflection in
the mirror. He (plaintiff) states that he started to get off, that
he was on the steps and caught hold of the rail, that the car gave
a jerk and he thought it was going to stop and it was going very
slowly, and suddenly it gave a jerk and he fell. He states the
motorman did not say anything to him and did not tell him to
remain on the car. In cross-examination, when asked if he would
swear the motorman did not say anything to him he replied that
he did not remember his saying anything.

The evidence of Walter Scott, the motorman, however, is
somewhat different. He says that the plaintiff was sitting near the
door at his end of the car; that by means of the mirror he saw the
plaintifi arise from his seat and come towards him; that he then
started to stop the car by the brakes in the usual way; that the
plaintiff kept on coming forward, and came up to where the motor-
man was, and that he (Scott) then told him to wait until he stopped
the ear. He (plaintiff) did not stop but went right along and out
the door; that at this time the motorman had his brakes on and
the car was slowing up.' This statement of the motorman is to a
certain extent confirmed by the evidence of two witnesses. Mrs.
Ina Clark testified that she was on the street car on the occasion
of the accident, accompanied by her daughter. She was sitting
at the front end of the car, near the motorman and right next to
the door when the plaintiff got up to leave the car. She says that
he walked down the car to the motorman and she heard the
motorman say to him—*Wait a minute,” but that he kept on
going. Asked if when the plaintiff approached the motorman the
latter did anything regarding the brakes, she says—“I can't re-
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member what he did, but as he was going out he said ‘wait a
minute’ and the car began to stop.” She further says that she did
not observe any jolt as though the car was started up quickly,
and that nothing of that sort impressed itself on her mind as having
taken place. Her daughter, Miss Lilian Cole, gave evidence to
the same effect. She heard the motorman tell the plaintiff to
wait a minute, and she has no recollection of any jerk or jolt of
the car taking place. If the jolt was so pronounced as to throw
the plaintiff off the steps of the car with violence, it is certainly
strange that it was not noticed by either of these ladies.

A number of questions were left to the jury, the first of which
was as follows: Q. What was the approximate or immediate cause
of the aceident which oceurred on November 10, 1917, and which
resulted in injury to the plaintiff?> A. Plaintiff walked off the car
while in motion.

This certainly seemed to negative the plaintiff's contention
that he was thrown off the car by a sudden jerk or jolt caused
through defective brakes or by the unskilful handling of the car
by the motorman.

A question was also left by the plaintiff as follows: 4. Was the
fall of the plaintiff caused by the jerk of the car while plaintiff was
getting off such car? and this question was not answered.

If these questions and answers stood alone they would certainly,
it seems to me, as I said before, negative the plaintiff’s contention
to which I have just referred, and if the plaintiff walked off the
car while in motion after being told by the motorman to wait a
minute, the fault would seem to be entirely his own, and the
defendant not liable for the accident which occurred. The jury,
however, was asked in question 2: Q. Was the accident caused by
negligence on the part of the defendant company or its employee
or employees? A. Yes, and in answer to the third question they
stated that such negligence consisted in want of proper equipment.
Then in answer to the fourth question submitted by the Court:
Q. Was the plaintiff guilty of contributory negligence in connection
with the accident? The answer is, “No.”

It is impossible for me to reconcile the answers to the first and
fourth questions. If the immediate cause of the accident was the
action of the plaintiff in walking off the car while in motion, I
cannot understand how it can be said in any view of the case that
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he was not guilty of contributory negligence or that the accident
was caused through the sudden jerk or jolt of the car. To my
mind the answers are inconsistent and conflicting, though if 1 had
been compelled to direct a finding on those answers alone I am
disposed to think that I would have found in favour of the defend-
ant. The jury, however, by their answers to questions 2 and 3,
found that the accident was caused by negligence on the part of
the defendant company or its employee or employees, and that
such negligence consisted in the want of proper equipment. They
do not say what the equipment was that was deficient or defective,
although questions on that subject were submitted to them at the
request of the plaintiffi. In answer to the plaintifi’s question they
found that the car was not equipped with push button bells;
that there was no conductor on it; and that when the plaintiff left
his seat to alight the doors of the car were open. They failed to
answer a question as to whether the fall of the plaintiff was caused
by the jerk of the car while plaintiffi was getting off it, and also
failed to answer the following question: *‘ Did the motorman make
all reasonable efforts to prevent the plaintiff from alighting?”

They also failed to answer three other questions, viz: As to
whether the car stopped at regular and specified places and if
there was a system of white posts; whether the car of the defendant
company on which the plaintiff was riding was of the most approved
kind or not; and if the cars of the defendant company were main-
tained and kept in good order.

It will be observed that while the jury state that the accident
was caused by negligence on the part of the defendant company
or its employee, and that the negligence consisted in want of proper
equipment, they do not state what the equipment was that was
lacking.

In an earlier part of this judgment, I have referred to the
different contentions regarding lack of equipment. So far as the
cars being one man cars is concerned, and there not being any
conductor, I fail entirely to see how that could have caused the
accident, for even if there had been a conductor on the car he
would have been at the rear end, and could have done no more
than the motorman did to avert the accident that took place.
It is altogether immaterial whether the defendant was negligent
or not if its negligence in no way contributed to the accident.
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There is not a particle of evidence to shew that the brakes on the
car were not in good working order on the day when the accident
occurred, nor is there anything to shew that the absence of white
posts marking the stopping places could have anything to do with
the accident or that their existence could have averted it, but it is
contended that when the jury found that the accident was due to
want of proper equipment they referred to the push bells and the
mechanism of the doors, which doors were open at the time that the
plaintiff passed out from the car into the vestibule. As the motor-
fnan saw the plaintifi approach, and stopped the car g0 that he could
alight, it is difficult to see how the presence of a push bell in the
car could have helped the situation, as his attention was called to
the fact that a passenger wanted to alight, and could not have
been more directly called to it by the ringing of a bell. So far as
the doors are concerned, there is no evidence that I should think
would lead anyone to conclude that if they had been closed the
accident would not have occurred, and I doubt very much if the
leaving open of a door can be said to be want of equipment,
although if the door had been closed and had been opened by the
motorman before the car was stopped, such act might be held
to be an intimation to a passenger that it was safe for him to alight.

It seems to me that the finding that the negligence consisted
in want of proper equipment is vague and uncertain, and in any
event is in conflict with the answer to the first question, that the
immediate cause of the accident was the action of the plaintiff
himself in walking off the car while it was in motion.

Answers by a jury to questions should be given the fullest
possible effect, and if it is possible to support the same by any
reasonable construction they should be so supported, but when the
questions, answered and unanswered, leave the original question
in controversy in doubt and ambiguity, the cause of justice is best
promoted by a new trial. In my opinion that is the condition in
this case. The answers are so conflicting that it is impossible
intelligently to reconcile them, and I do not think the Judge below
was justified in entering a verdict against the defendant. I am
disposed to think that I would have directed the verdict to be
entered the other way, but in view of the jury’s finding that there
was negligence on the part of the defendant, consisting of want of
proper equipment, the trial Judge took the other view, and because
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of the ambiguous, conflicting and irreconcilable character of the
answers given to the difierent questions, and of the jury’s failure
to answer certain questions of importance, I think there should be
a new trial, the costs of this appeal to be paid by the respondent.
Judgment accordingly.

HORNING v. WINCHELL.
Saskatchewan Court of King's Bench, Taylor, J. March 18, 1920.

Contracts (§ V C—402)—SALE OF LAND—FALSE REPRESENTATION A8 TO
SUITABILITY—RESCISS10N—DAMAGES.

A false representation that a farm is well drained and one of the best
farms in the district, on which the purchaser relies in purchasing the farm,
which is in fact practically unfit for cuitivation owing to the construction
of drainage works, which cause waters, which would be ordinarily carried
away, to be emptied onto it every year, entitles the purchaser to reseind
the contract and receive back the purchase money, but if such repre-
sentation was not made with knowledge of its falsity he is not entitled
to recover damages.

ActioN to recover the amount due on several promissory
notes and counterclaim to have an agreement for sale of land
rescinded and set aside.

P. J. Dixson, for plaintiff; C. R. Morse, for defendant.

TAvLOR, J.:—In this action, the plaintiff, who, according to the
pleadings, resides in the State of New York, sued the defendant,
who, according to the pleadings, resides at Kindersley, in
Saskatchewan, on a number of promissory notes, alleged to have
been made by the defendant to the plaintiff, payable at New York,
in the United States, or in the City of New York, claiming an
amount of some $2,355. In answer to the claim, the defendant, as
well as pleading a general denial, has pleaded what he calls a
guarantee, but which would be more properly designated as an
agreement for an extension of the notes, and counterclaims to
have the agreement, which has been filed as Fx.* Q" made between
the plaintifi Frank E. Horning, and one Joseph R. Wetmore, as
vendors, with the defendant Winchell, whereby Horning and
Wetmore agreed to sell, and Winchell to purchase, certain lands
in the State of New York, for the price of $8,000 on the terms
therein mentioned, rescinded and set aside, on the ground that
Winchell was induced to enter into the agreement by fraudulent
representations by Horning, and he also claims damages for the
representations.

Stutement.

Taylor, J.
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Before the case came up for trial, counsel on behalf of the
plaintiff Horning intimated to me that they were unable to proceed,
and were unable, owing to delay in the trains, to make application
for an adjournment, and counsel for Winchell intimated that he
was ready to go on, and there was nothing to do but to direct the
action to go on for trial. The claim was, thereupon, dismissed,
and the defendant Winchell proceeded with his counterclaim
against Frank E. Horning and Joseph R. Wetmore. It would
appear from the reply and rejoinder of Frank E. Horning and the
defence to the counterclaim filed by Frank E. Horning and Joseph
R. Wetmore, that they have submitted to the jurisdiction of the
Court and have asked an order of the Court that the contract be
declared to be enforced.

On the evidence adduced, it would appear that Horning did
make representations in reference to the farm. He represented
that he, Horning, had inspected this farm under normal conditions
in the summer, and that he would give his word that it was well
drained, and that there was enough timber on it to pay for it.
The fact is, according to Winchell's evidence, owing to the construe-
tion of some drainage works, which he said was constructed about
a year before, but apparently, he does not know when it was actu-
ally constructed, the waters which would ordinarily be carried
away, were emptied on to his farm in the spring, and the farm was
practically unfit for cultivation. There is no evidence that these
waters were so carried down before the year or spring in which
Winchell took possession of the place. There is no evidence at
all to shew that the representation as to timber was not true. ‘The
defendant Winchell also says that Horning produced a contract
under which he purchased the land, shewing that he paid $6,000
for the farm, and that in addition to that he claimed to have paid
$1,200 for improvements put on it, and told him it was good valu-
able land, none better in the country. The representation as to
its being well drained is apparently a false representation, a
representation which, when the defendant Winchell found that it
was false, entitled him to rescind and to elect, as he apparently
did elect, to leave the farm in question, and to recover the money
which he had paid on account of the purchase price, $1,000, on
March 2, 1917, but I cannot, on the evidence, it seems to me find
that Horning knew the representations were false, nor can I find
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that the representation as to the quality of the land, and as to the
drainage, was made with a knowledge of its falsity. Undoubtedly
it was made for the purpose of inducing Winchell to buy, and he
relied upon it, and there is nothing from which I can infer that
Horning knew that this water was going to come down the next
spring and ruin the farm and farming operations. It is suggested
that they must have been made recklessly, but the document
which is put in as Fx. “B,” March 2, 1917, shews that Horning
gave an undertaking to go on any note for stock that may be
purchased on the farm by Winchell, and in certain cases he would
advance money to him, and if Winchell should have bad luck and
not be successful in operating the farm, he would resell for him on
favourable terms. Further, that when Winchell took the matter
up withhim he claimed that it was an extraordinarily wet year, and
that had to do with the condition. Under the circumstances, and
in face of this, I cannot conclude that he knew that the repre-
sentation as to drainage was false when he made it. Winchell
was, therefore, entitled to elect to rescind the contract for the
representation which was made. The representation has proved
to be false, and he is entitled to recover his money back. He has
failed to establish that the representation was made with a know-
ledge of the falsity and must fail with his claim for damages. There
will be judgment accordingly for the defendant Winchell against
the defendants Horning and Wetmore, on the counterclaim, for
the sum of $1,000 with interest from March 2, 1917, and a decla-
ration that Winchell was entitled to elect, and did elect, to cancel
the said contract on the ground that it had been induced by a
fraudulent representation, and the same is hereby rescinded.
Winchell is entitled to costs, Judgment accordingly.
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MULCAHY v. E. D. and B. C.R. Co.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart,
Beck and Tves, JJ. June 12, 1920,

Master AND SERVANT (§ II B—156)—DANGEROUS TRACK AND ROAD BED—
NEGLIGENCE IN REPAIRING—INJURY T0 EMPLOYEE—" VOLENTI
NON FIT INJURIA"'—APPLICATION OF PRINCIPLE.
The principle “volenti non fit injuria” cannot be by implication
rto cover a consent to encounter unnatural dangers caused by

extended
neglect to supply necessary material for their removal.
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ArpreAL from the judgment of Hyndman, J., in an action for
damages for personal injuries received in the course of plaintifi’s
employment as roadmaster on defendant’s line of railway.

8. B. Woods, K.C., for plaintiff.

H. H. Parlee, K.C., for defendant.

Harvey, C.J., concurred with Ives, J.

Stuart, J.:—With considerable hesitation I concur in the
judgment agreed upon by the other members of the Court. We
are confronted with a peculiar case in which to discuss the appli-
cability of the doctrine volenti non fit injuria, because the actual
work and duty of the plaintiff was to put into repair the very thing
whose dangerous condition is alleged to have caused the accident.
While, therefore, I do not dissent from the judgment proposed
1 cannot but feel that the facts involve a re-statement or modifi-
cation of the rule as heretofore laid down in decided cases.

Beck, J., concurred with Ives, J.

Ives, J.:—The accident occurred within a mile east of Spirit
River on September 28, 1917. The plaintiff had been employed
continually by defendant company during 3 or 4 years. In July,
1917, he was employed as section foreman at Bon Accord and on
the 26th of that month received from the defendant’s general

manager, Mr. W. R. Smith, a letter as follows:—

For your confidential information, I beg to advise that I will probably
require your services at another point on different work about ‘Aug. 1, but I
imagine the superintendent will instruet you to call on me before that date.

Considering the fact of the plaintifi’s then employment I
think the language of this communication wholly inconsistent with
an offer of promotion to be taken into consideration by the servant
before deciding upon acceptance or refusal. It was simply a
notice to him that he was to expect orders to work somewhere else
on different work.

In the following month (August) he was made acting roadmaster
and shortly after roadmaster, over some 350 miles of defendant’s
railway with which he was not acquainted before his appointment.
If this track, over which he had jurisdiction and over which the
nature of his employment necessitated his constant travel, was
dangerous, then he was put in a position of danger by the employer
rather than that he accepted an employment under conditions
known to him to be dangerous. On September 28 it became
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necessary for the plaintiff, in the course of his employment, to
proceed from Spirit River to McLennan. As a means of trans-
portation, a hand car was used upon which had been erected a
seat with a high back constructed of wood and iron, and with a
gasoline six horsepower engine installed for motive power. This
machine throughout the case is called a ““speeder” but I apprehend
it is misnamed and is but a converted hand car. Whether it
differs materially in construction and safety from a speeder, the
evidence does not disclose. Accompanying the plaintiff was one
Carboni, sitting with the plaintiff on the seat in front, and Frank
Donis, sitting vehind the plaintiff and driving the car. The track
east of Spirit River was in bad covndition, being a skeleton track,
in many places sunken in mud, the rails surface bent and kinked,
or, perhaps I might make the condition clearer by saying the rails
were bent both vertically and horizontally. From the evidence
it would appear that, apart from ballast in some sections, this was
the condition of the track more or less throughout the entire
95 miles from Spirit River to McLennan, but it is to be noted that,
if the necessity of new rails is an indication of the state of the track,
the requisition for rails made by the plaintiff in his letter of August
25, 1917, to Supt. Murray, allots 117 new rails to the section
between Spirit River and Belloy, a distance of 22 miles, as against
153 new rails to the section between Belloy and McLennan, a
distance of 73 miles. Within a mile after leavng Spirit River,
and while travelling at from eight to 12 or 15 miles per hour, the
hand-car left the rails, and went over the dump turning at least
partially over. The plaintiff was struck in the back by the seat
he says, and has been permanently injured. He gives the cause of
the derailment as a bentrail. Theonlyevidence against this reason
is by some of the witnesses to the effect that speeders will leave
the track at times without explainable cause. No attempt is made
here by the defendant to shew that anvthing other than the bad
condition of the track caused the derailment. The trial Judge
makes no finding as to the cause of it, but I think the conclusion
on the evidence irresistible that the derailment was due to the bad
condition of the track and to nothing else.

The trial Judge dismissed the action on the one ground that
the principle volenti non fit injuria applies, and from a perusal of
his judgment it would seem that he has been chiefly influenced by
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the circumstance that the plaintiff entered into, or, at least, con-
tinued in his employment with knowledge of the risk attendant.
This circumstance is important, but not conclusive against the
plaintiff.

In the language of Lord Watson in Smith v. Baker & Sons,
[1891] A.C. 325 at 355:—

When, as is commonly the case, his acceptance or non-acceptance of the
risk is left to implication, the workman eannot reasonably be held to have
undertaken it unless he knew of its existence and appreciated or had the
means of appreciating its danger. But assuming that he did so, I am unable to
accede to the suggestion that the mere fact of his continuing at his work,
with such knowledge and appreciation, will in every case necessarily imply
his acceptance. Whether it will have that affect or not depends, in my opinion,
to a considerable extent upon the nature of the risk, and the workman's
connection with it, as well as upon other considerations which must vary
according to the circumstances of each case.

In the present case, there is nothing surrounding plaintifi’s
entry upon his employment from which it can be inferred that he
accepted any risk other than ordinarily attaches to the position
he was appointed to on an operating railway.

In 1917, the defendant’s line of railway had been in operation
some 2 years doing the usual public business of freight and pas-
senger traffic. The plaintifi was not acquainted with it or with
the unusual dangers attendant upon its disrepair, nor is there any
evidence that the unusual risk was called to his attention at or
before the time of his appointment. He eannot be held to have
accepted a risk of which he was ignorant. But, it is clear that
those aggravated conditions which gave rise to the unusual danger
in a roadmaster’s employment were within the knowledge of the
defendant’s general manager and <" .ld have been appreciated
by him. This ignorance on the part of the plaintiff and knowledge
on the part of the defendant at the commencement of the employ-
ment as roadmaster is clearly a personal negligence of the defend-
ant in that the plaintiff was put in a position of unusual hazard.
Nor will the plaintiff be deemed to have accepted and assumed the
risk after having acquired knowledge of it by continuing in his
employment. He had every reason to expect that the conditions
would improve. He knew that he was appointed for that purpose.
His duty was to report the necessities; the defendant’s duty was
to supply material as he required. He asks on August 24 by letter
to the superintendent, for rails, and points out what sections of
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the line Lie requires them for. Filty-eight of these rails asked forare for
the very part of the line where he was injured by derailment. In
this letter he points out that these rails are for the worst places
and tells the superintendent that the condition of the bent rails

ALTA.
8. C.

MuLcany
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in the track is very bad and liable to cause derailment. No rails B.C.R. Co.

were sent him, so on September 6 he writes the superintendent
again and says he has requisitioned the new rails, pointing out that
the bent rails must be removed from the track. No rails are sent
to him. Again on September 11 he writes the superintendent for
these rails but they were not sent. And in the evidence of General
Manager Smith we find that the defendant had rails. No reason
is advanced by Mr. Smith as to why they were not supplied.
Surely this is a case to which the words of Lord Bramwell in
Smith v. Baker & Sons, [1891] A.C. at 345, exactly apply, viz:
“A man may be volens to encounter the natural dangers of a
business but not those superadded by negligence.” And so here,
if it is to be implied that the plaintiff consented to encounter the
dangers that became known to him after his appointment, surely
we are not warranted in extending the implication to cover a
consent to encounter dangers aggravated by defendant’s neglect
to supply the necessary material asked for to remove the unnatural
dangers.

Certainly the plaintifi reasonably expected the defendant
company to do their part. See Holmes v. Clarke (1862), 31 L.J.
(Ex.) 356.

As to the effect of continuance in employment after knowledge
of the risk, see Williams v. Birmingham Battery and Metal Co.,
[1899] 2 Q.B. 338.

From the whole evidence, I cannot infer that the circumstances
are such as necessarily to lead to the conclusion that this plaintiff
voluntarily ineurred the risk, superadded to by defendant’s negleet.
Upon the facts to be inferred from the evidence here, I think it
peculiarly a case for the application of the language used by their
Lordships in Smith v. Baker, which I have already cited. In that
case the field of law anent the maxim volenti non fit injuria has been
well covered but it may also be interesting to refer to the following
cases: Holmes v. Clarke, cited; Holmes v. Worthington (1861), 2
F. & F. 533; Thomas v. Quartermaine (1887), 18 Q.B.D. 685 at

6—53 p.L.R.
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690, per Lord Esher, M.R.; Williams v. Birmingham Battery and
Metal Co.,supra; 20 Hals. par. 236, page 121; Labatt’s Master &
Servant, 2nd ed., vol. 4, ch. 55, and 22 L.R.A., page 472 et seq.,and
the recent case of Monaghan v. Rhodes & Son, [1920] 1 K.B. 487.
I would allow the appeal with costs and give judgment for the
plaintiff for the sum of $8,500 and costs, subject to defendant’s
right within 30 days to appeal from the amount assessed.
Appeal allowed.

Re FENTON ESTATE.

Manitoba Court of Appeal, Perdue, C.J. M., Cameron, Haggart, Fullerton and
Dennistoun, JJ.A. May 11, 1920.

Wis (§ I1I D—100)—81A1UTE OF MORTMAIN—NOT IN FORCE IN MANITOBA.
What is generally known as the Statute of Mortmain, 9 Geo. 11, ch.
36 (Imp.), is not in force in the Provinee of Manitoba.
[Review of authorities.

ArpEAL by the Attorney-General of Manitoba from judgment
of Galt, J. (1920), 51 D.L.R. 694. Reversed.

John Allen, Dep. Attorney-General, for the Province.

James A uld, for trustee.

H. A. Bergman, for next of kin, ete.

Peroug, C.J.M.:—The point involved in this case is simply
whether the so-called Mortmain Aet, 9 Geo. 11., ch. 36 (Imp.),
is or is not in force in Manitoba. This Act has long been held to
be in force in the Province of Ontario: Doe d. Anderson v. Todd
(1845), 2 U.C.Q.B. 82; Whitby Corporation v. Liscombe (1876),
23 Gr. 1; Macdonell v. Purcell (1893), 23 Can. S.C.R. 101. In
the first mentioned ease Robinson, C.J., at page 84, in giving
judgment, clearly indicated that he would have followed the
reasoning of Sir William Grant in Attorney-General v. Stewart
(1817), 2 Mer. 143,35 E.R. 895, and have held that the statute had
not been introduced into Upper Canada by the Act of the Legis-
lature of that Province, 32 Geo. I11., 1791, ch. 1, had it not been
that the Legislature had assumed in certain Acts that 9 Geo. 11.,
1736 (Imp.), ch. 36, was in force in the Province. This case was
decided in 1845. In 1875 the same point came up for consideration
for the first time in a Court of appeal in the case of Whithy Corp. v.
Liscombe, 23 Gr. 1. In the meantime several decisions had heen
rendered in the superior Courts following Doe d. Anderson v. Todd,
2 U.C.Q.B. 82.
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In Whitby Corp. v. Liscombe, supra, it was held that 9 Geo. 11.,
ch. 36, was in force in Ontario. The grounds upon which it was
s0 held were (1) that the decision in Doe d. Anderson v. Todd
had been acquiesced in too long, and had for too long a period
governed titles to land in Ontario, to be interfered with by any
authority short of legislative enactment; (2) that there had heen
ample recognition through Acts of the Legislature that the statute
in question had been introduced into and was in force in the
Province. Expressions occur in some of the judgments which
indicate that had the question come before the Court as res integra
the decision would not, at all events, have been unanimous. I
would refer to the remarks of Patterson, J., 23 Gr. 1, at pages
27-28, and of Moss, J., at page 36. The latter said:—

If the only question was, whether Doe d. Anderson v. Todd was well
decided, 1 should hesitate long before holding in the affirmative
Robinson, C.J., was of opinion that but for subsequent legislative cxp«mlmn
the true interpretation of the statute of Geo. 111. excluded the Mortmain Aet,
while the other members of the Court seem to have entertained a different
view, The reasoning of the Chief Justice appears to me to be unanswerable—
at least if the decision of Sir William Grant in Altorney-General v. Stewart,
supra, is correct, and apart from its intrinsic foree it would be hopeless to
impugn this after its approval by the House of Lords in Whicker v. Hume
(1858), 7 H.L. Cas. 124 at 150, 11 E.R. 50.

In Macdonell v. Prreell, 23 Can. 8.C.R. 101, two of the Judges
refer to Doe d. Anderson v. Todd and Whitby Corp. v. Liscombe
as declaring the state of the law in Ontario in regard to the statute
9 Geo. I1., ch. 36, being in force in that Province. It was not a
decision of the Supreme Court upon that point.

In Law v. Acton (1902), 14 Man. L.R. 246, Richards, J.,
following the above Ontario cases, held that 9 Geo. 11., ch. 36,
was in force in Manitoba, except as it may be affected by provineial
statutes.

According to the decision of Sinclair v. Mulligan (1886),
3 Man. L.R. 481; afi’d (1888), 5 Man. L.R. 17, the laws in force in
Manitoba at the time that Province entered Confederation were
the laws of England of the date of the Hudson's Bay Company’s
charter, namely, May 2, 1670. In 1874, 38 Viet. ch. 12 (Man.),
see. 1, the Legislature of the Provinee declared that the Court of
Queen'’s Bench, then formed,

shall decide and determine all matters of controversy relative to property
and civil rights (both legal and equitable), aceording to the laws existing, or
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established and being in England, as such were, existed and stood on July 15,
1870, so far as the same can be made applicable to matters relating to property
and civil rights in this Province.

This section has been repeated in the several consolidations
and revisions of the statutes down to the present time.

It is plain that all the laws of England were not introduced,
but only those that “can be made applicable” to the subjects
mentioned in the enactment. In Jexr v. McKinney (1889), 14
App. Cas. 77, at page 80, a decision of the Privy Council holding
that 9 Geo. 11., 1736, ch. 36, had not been introduced into British
Honduras, the expressions used in the Act of the Assembly of the
Colony, 1856, introducing the law of England, were (sec. 5) “so
much of the common law of England as has been used in or is
applicable to this settlement and to the inhabitants thereof”;
also introducing the statutes there deseribed (sec.7) “in so far as
they are applicable or can be applied to this settlement and the
inhabitants thereof.” Lord Hobhouse in delivering the judgment
of the Judicial Committee pointed out that the condition of
applicability to the Colony runs through the whole of the enact-
ments introducing the laws of England. He then went on to say
at page 81:—

It has been argued at the bar that the laws deseribed are to prevail if
they are applicable or ean be applied, and that the latter words give a wider
sense to the word “applicable.” Their Lordships read the words “can be”
as meaning “can reasonably be"” agreeing herein with Knight Bruce, L.J.,
who in Whicker v. Hume (1852), 1 DeG. M. & G. 506, 42 E.R. 649, 14 Beav.
509, 51 E.R. 381, placed that construction upon similar words in a New South
Wales Act. The change of expression would rather seem to point to such
cases as are provided for by the Ordinance of 1879, where some amount of
moulding in formal or insignificant details is required before an English
statute, suitable in its nature to the needs of the Colony, can be actually
applied to them.

Lord Hobhouse then considers the question whether the statute
of Geo. I1. is suitable to a young English colony in a new country-
the very condition of Manitoba in 1874. He refers (at page 82) to
the principle on which such questions should turn as laid down by
Blackstone in the Commentaries, vol. 1, page 108. He points out
that in the two decisions above referred to, Atf'y-Gen'l v. Stewart,
and Whicker v. Hume, all of the eminent Judges who took
part in one or other of these cases decided that the statute
was framed for reasons affecting the land and society of England,
and not for reasons applying to a new colony.




53 D.LR.] Dominion Law ReprorTs.

The statute has been held not to apply to British Columbia,
In re Pearse Estate (1903), 10 B.C.R. 280; or to Saskatchewan,
Re Miller Estate (1918), 11 8.L.R. 76; or New Brunswick, Ray v.
Annual Conference (1881), 6 Can. S.C.R. 308.

In the period between the entry of Manitoba into Confederation
and the yvear 1884 a number of Acts of the Legislature were passed
incorporating religious, educational and charitable bodies and
enabling some of them to hold land for charitable and other
purposes, and others to hold land bequeathed to them. There
has been no legislation of the Province which has directly intro-
duced the statute 9 Geo. II. Down to 1884 there were many Acts
passed which were inconsistent with the existence of that statute
as part of the law of the Province. It is stated that the first
mention of a statute or statutes of Mortmain in a Manitoba
statute is found in the Methodist Church Act 1384, 47 Viet.
ch. 65. After that year, there occur expressions in certain Acts of
incorporation such as: “without license in Mortmain,” 1886,
49 Viet. ch. 56, sec. 3; “without being subject to any law of
Mortmain,” 1895, 58-59 Viet. ch. 50, see. 2, and similar words.
The above expressions were, I think, in each case introduced by the
draftsman into the Act ex abundanti cauleld, or perhaps the
expression was copied from an Ontario statute. The Legislature,
when passing these Acts, with the exceptions as framed, had no
intention of declaring that the statutes of Mortmain were in force
in this Province. To put such a construction upon these Acts
would be to introduce “by a side wind " legislation which was not
in the contemplation of the Legislature to enact. See Forbes v.
Ecclesiastical Commissioners (1872), L.R. 15 Eq. 51, 53; also,
Western Counties R. Co. v. Windsor ele. R. Co. (1882), 7 App. Cas.
178, 189.

Applying to the Act of 1874, 38 Viet. ch. 12, the proper rule
of construction as laid down in Jex v. McKinney, it did not intro-
duce the statute 9 Geo. II., ch. 36, into Manitoba. The proper
construction was placed on the statute for a number of years, and
no exeeption was made, in Acts ereating charitable corporations,
of enactments respecting Mortmain, because no protection against
mortimain was necessary. It would be strange indeed if the taking
of needless precautions against the operation of a law which was
not in force should have the effect of bringing that very law into

MAN.
C. A
Re
FextoN
Esrate.

Perdue, C.J.M.




Cameron, J.A.

DomiNion Law Rerorts. |53 D.L.R.

force. This would be most unfair to corporations created prior to
1884, whose incorporators, taking a proper view of the law, asked
for no protection against the operation of statutes of mortmain.

Galt, J., 51 D.L.R. 694, followed Law v. Acton, 14 Man. L.R.
246, as being a decision of a Judge of co-ordinate jurisdiction, not,
as | read his judgment, because he approved of the ratio decidendi
in that case.

I think the appeal should be allowed, and the matter referred
back to the Court of King's Bench to settle a scheme for the
execution of the trust. See In re Pyne: Lilley v. Atl'y-Gen'l,
[1903] 1 Ch. 83. The costs of all parties should come out of the
estate.

CameRrON, J.A.:—The so-called Statute of Mortmain, 9 Geo.
I1., ch. 36, entitled “An Act to restrain the disposition of lands,
whereby the same become inalienable” was the first Act passed in
England by-which gifts of land to charitable purposes made by
will were avoided. By it, however, gifts to such purposes were
permitted if carried out in a certain way, that is by a gift or convey-
ance by deed executed in the presence of two or more witnesses
12 months before the date of the death of the donor and enrolled in
the Court of Chancery within 6 months after its execution. The
objects influencing Parliament in passing the Act are set forth in
the preamble to the Act, but were not necessarily fully disclosed.

The question before us is whether this Act is in force in this
Provinee by virtue of sec. 1, 38 Viet., ch. 12, now sec. 11 of our
King's Bench Act, R.S.M. 1913, ch. 46, under which the Courts in
Manitoba are to decide all matters of controversy relative to
property and civil rights according to the laws of England as they
were on July 15, 1870, *‘so far as the same can be made applicable
to matters relating to property and eivil rights in this Province.”

The statute, 9 Geo. 1L, ch. 36, did not extend to the British Colonies;
in its causes, its objects, its provisions, its qualifications, and its exceptions,
it is a law wholly English, ealeulated for the purposes of local policy, com-
plieated with loeal establishments, and ineapable without great incongruity
in the effect, of being transferred as it stands, into the Code of any other
country.

Jarmun on Wills, 6th ed., vol. 1, pages 271-2, citing Sir William Grant in
Atl'y-Gen'l v. Stewart, 2 Mer. 143, 35 E.R. 805; Att'y-Gen'l v. Giles (1835),
5 LJ. (Ch.) 44; Whicker v. Hume, 7 H.L. Cas, 124, 11 E.R. 50; Mayor of

Lyons v. East India Co. (1836), 1 Moo, P.C.C. 175, 12 E.R. 782; Jez v.
McKinney, 14 App. Cas, 77,
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There is nothing in the Act of 1736 (or 1888) to prevent a person
domiciled in Vietoria from leaving money for the purchase of land
in England for a charitable object. Mayor of Canterbury v.
Wyburn, [1895] A.C. 89 at 96, where Lord Hobhouse approves and
applies Sir W. Grant’s reasons in Ail'y-Gen'l v. Stewart, supra,
holding that:

It eannot have been intended that methods of a local charaeter prescribed

for making a lawful gift should be adopted in a distant colony, or, if not,
that the gift should be invalid.

In the Mayor of Lyons v. East India Co., supra, Lord Brougham,
referring to the distinction between foreign settlements acquired
by conquest and those made by ecolonizing, says that in a case of
the former the law of the country subsists until changed, and in
the latter the subjects of the Crown carry with them the laws of
England, subject to the limitation expressed by Blackstonc, J.,
(1 Moo: P.C.C. 273):—
that only so much of the English law is carried into them by the settlers as
is applicable to their situation and to the condition of an infant colony .
And Sir William Grant, in Atf'y-Gen'l v. Stewart (2 Mer. at 161), applies |ln
same exeeption even to the ease of conquered or ceded countries, into which
the English law of property has been generally introduced. Upon this
ground, he held that the Statute of Mortmain did not extend to the Colonies
governed by the Engl law, unless it has been expressly introduced there,
because it had its origin in a policy peeuliarly adapted to the cireumstances
of the mother country.

In Jex v. MeKinney, 14 App. Cas, at 82, Lord Hobhouse says
that the principle laid down in Blackstone has been applied in
two cases and that every Judge who has addressed his mind to
the question has come to the same conclusion, namely, *“that the
statute was framed for reasons affecting the land and society of
England and not for reasons applying to a new colony.”

In addition to these cases 1 refer to Doe d. Hazen v. Rector of
Nt James (1879), 18 N.B.R. 479; In re Pearse Estate, 10 B.C.R.
280, and Re August Brabant (1903), 10 B.C.R. 282; Clement's
Canadian Constitution, 3rd ed., 1916, page 274, ef seq.

Where the law of England has been introduced in colonies by
legislation, there is a difference in the wording of the various
cnactments, but there is little or no difference in, substance.

There ean be no real difference in meaning between the enactment
under diseussion in Jex v. McKinney, supra, and the words in our
King's Bench Act, R.S.M. 1913, ch. 46. The evident intention
of the legislating bodies was the same in both cases.
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The difficulties in the case are occasioned by the decisions of
the Courts of Upper Canada and Ontario commencing with the
well-known decision in Doe d. Anderson v. Todd, 2 U.C.Q.B. 82,
the effect of which was that the statute, 9 Geo. II., ch. 36, was in
force in Upper Canada by virtue of its implied recognition by the
Legislature: the view of the majority of the Court being that it
was not introduced by the sole force of 32 Geo. II1., ch. 1. See
Clement’s Canadian Constitution, 3rd ed., 1916, pages 287 ef seq.
That doubts were entertained as to the correctness of this decision
appears from the judgments in Whithy Corp. v. Liscombe, 23 Gr. 1,
where it was followed mainly on the ground that it had establisbed
a rule of law, recognized for so long a period, that it was inadvisable
in the public interest to interfere with it. But we are not bound
by the Ontario decisions which are at variance with those cited,
some of which are of the highest authority and binding upon us.

The judgment of Richards, J., in Law v. Acton, 14 Man. L.R.
246, was dwelt on as a binding authority or as having, at any rate,
created an established rule of law from which we must not now
depart. That case was decided in 1902, but there is no reference
whatever in the judgment or in the argument to Jex v. McKinney,
supra, decided in 1889, or to Ail'y Gen'l v. Stewart, supra, or
Whicker v. Hume, supra. In Macdonell v. Purcell, 23 Can. 8.C.R
101, referred to by Richards, J., two of the Supreme Court Judges
considered that an opinion given by counsel, which was a factor
in the litigation, on the subject of the law of mortmain in Ontario,
was sound under the law of that Province as it then stood. But
the subject itself was not in issue in the case before the Supreme
Court. In my opinion, in view of the overwhelming weight of
reason and authority, we cannot avoid overruling the decision in
Law v. Acton. As pointed out by Galt, J., the present Lord
Chancellor in the recent case of Bourne v. Keane, [1919] A.C. 815,
declared that it is not the function of the Courts to make error
perpetual (51 D.L.R. at 697).

I confess I can attach no particular significance to the pro-
visions found in various private Aets of the Legislative Assembly
of this Province, purporting to modify the application of the
Statute of Mortmain in the case of corporations incorporated by
it of a charitable, educational, or ecclesiastical character. In the
first instances such clauses were no doubt inserted ex abundanti
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cauteld, for as remarked by Lord Cranworth in Whicker v. Hume,
7 H.L. Cas. 124 at 161, 11 E.R. 50: “Nothing is more difficult
than to know which of our laws is to be regarded as imported into
our colonies,” and the earlier enactments were subsequently
followed largely as a matter of course by successive draftsmen.
1t is, to my mind, impossible to agree that they have the effect of
introducing the statute, for, as pointed out by Sir William Grant
in Att'y-Gen’l v. Stewart, supra, and by Lord Chelmsford, L.C., in
Whicker v. Hume, 7 H.L. Cas. at 151, that could only be done by
clear and positive enactment. Nor can I accede to the contention
that the re-enactment of sec. 11 in the King’s Bench Act, RS.M,,
1913, ch. 46, had the effect of erystallizing into law an erroncous
decision of a single Judge.

HagGart, J.A.:—1 have carefully perused the reasons of my
brothers Cameron and Fullerton and I have come to the same
conclusion, namely, that the Imperial Statute, 9 Geo. I1., ch. 36,
is not in foree in Manitoba.

On the argument a great deal of stress was laid upon the fact
that several private Acts of the Legislature in the incorporation
of churches and other educational and charitable organizations,
provision was made for accepting devises or bequests. This, it
was contended, had the effect of introducing the Statute of Mort-
main,

I agree with the disposition my brother Judges have made of
that question.

My brother Judges have very fully covered the ground and to
repeat the reasons given by them would serve no good purpose.

I would here refer to the decisions in Doe d. Anderson v. Todd,
2 U.C.Q.B. 82; Whithy Corp. v. Liscombe, 23 Gr. 1; Law v. Acton,
14 Man. L.R. 246; Atf'y-Gen'l v. Stewart, 2 Mer. 143, 35 E.R. 895;
Whicker v. Hume, 7 H.L. Cas. 124, 11 E.R. 50, and the other cases
that have been specifically referred to by Cameron and
Fullerton, JJ.

What is generally known as the Statute of Mortmain, 9 Geo.
I1., ch. 36, is not in foree in the Province of Manitoba.

FrrLerron, J.A.:—The important question raised in this
appeal is whether or not the Imperial Statute, 9 Geo. 11, ch. 36,
commonly called the Mortmain Aect, is in force in Manitoba.
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No specific legislation has ever been enacted introducing the
Mortmain Act into Manitoba.

Sec. 1 of 38 Viet. 1874 (Man.), ch. 12, provides that:—

The Court of Queen's Bench in Manitoba shall decide and determine all
matters of controversy relative to property and civil rights aceording to the
laws existing, or established and being in England, as such were, existed and
stood, on July 15, 1870, so far as the same can be made applicable to matters
relating to property and civil rights in the Province ‘

In At'y-Gen'l v. Stewart (1817), 2 Mer. 143, 35 E.R. 805, the
question was whether the Mortmain Aet was in foree in the Island
of Grenada. By the Treaty of Paris made in 1763, Girenada was
ceded to Great Britain.

The King's Proclamation, dated October 9, 1763, establishes
a separate Legislature and provides that:—
in the meantime, and until such assemblies could be called, all persons inhabit -
ing it, or resorting to, the said colonies, were to confide in the royal protection
for the enjoyment of the benefit of the laws of England, fo, which purpose,
power was given under the great seal, to the Governor of the said colonies,
with the advice of the council, to erect Courts of Judieature within the
colonies for hearing and determining all causes, as well eriminal as eivil,
according to law and equity, and as near as might be agreeable to the law of
England, with liberty of appeal to the King in Couneil.

Legislative assemblies were from time to time convened and
several Acts passed but no Act was passed in any way relating to
the Mortmain Act.

Sir Wm. Grant, M.R. (2 Mer. 143, 35 E.R. 895), held that the
Mortmain Act was not in force. After pointing out that the mis-
chief to be prevented by the stagute was a mischief existing in
England, that the causes which necessitated such an Act never
existed in the colonies, that if a Legislature of a colony were disposed
to adopt a similar law it would not adopt this Aect as it stands with
the two English universities and the three great Fnglish schools
or colleges exempted from its operation, that the provisions of the
statute, requiring alienations authorized by the Act to be enrolled
in His Majesty's High Court of Chancery, could not be complied
with, Sir Wm. Grant goes on to say, 2 Mer. 143, at page 163:

If the Legislature of the island think any measure of the same kind
necessary, they may so shape and modify it, as to adapt it to their own eir-
cumstances and situation.  But, framed as the Mortmain Act is, I think it
quite inapplicable to Grenada, or to any other colony. In its causes, its objects,
its provisions, its qualifications, and its exceptions, it is a law wholly English,
caleulated for purposes of loeal poliey, complicated with local establishments,
and ineapable without great incongruity in the effect, of being transferred
as it stands into the code of any other country.
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In 1851 the same question was raised in regard to the laws
of New South Wales in the case of Whicker v. Hume, 1 DeG. M.
& G. 506, 42 E.R. 649, 14 Beav. 509, 51 E.R. 381.

By sec. 24 of 9 Geo. IV. 1828, ch. 83 (Imp.), it is enacted:— .
that all laws and statutes in foree within the realn of England at the time of
the passing of this Aet (not being inconsistent herewith, or with any Charter
or Letters Patent or Order-in-Council, which may be issued in pursuance
hereof), shall be applied in the administration of justice in the Courts of New
South Wales . . . so far as the same can be applied within the said
colonies

It will be nnt(-d that the words of the Manitoba Aect (38 Vict,
1874, ch. 12, sec. 1) above quoted are ** . . . so far as the
same can be made applicable to matters relating to property and
civil rights in the Province it

The matter first came lnfurv Sir Jnlm Romilly, M.R., who
held that the question was settled by the decision in Atf'y-Gen'l v.
Stewart, supra, and that the Mortmain Act was not in foree in
New South Wales.

An appeal was heard by Lord Justices Sir James L. Knight
Bruce and Lord Cranworth and dismissed. In his judgment in
1 DeG. M. & G., at page 511, 42 E.R. 649, Knight Bruce, L.J.,
said, referring to the Imperial Statute above quoted:-

Taking the whole of the section together, I am of opinion, that the words
“can be applied” mean “ean be reasonably applied,” a construetion which,
of necessity, introduees all those considerations that presented themselves
to Sir William Grant's mind in the case of At'y-Gen'l v, Stewart, 2 Mer. 143,
35 E.R. 805, a case specifically differing from the present but which it is
impossible to read without seeing that the opinion expressed by Sir William
Grant applies to a case like this.

An appeal was then taken to the House of Lords where the
decree was upheld. See 7 H.L. Cas. 124, 11 E.R. 50.

It is quite elear, from the speeches of the Law Lords in this
case that they regarded the case of At'y-Gen'l v, Stewart, supra,
as conclusive on the point.

In 1889, in the case of Jex v. McKinney, 14 App. Cas. 77, the
Privy Couneil held that on the true construetion of the loeal Aets
and ordinances of British Honduras the Mortmain Act had not
been introdueed into British Honduras and approved the decisions
in Atl'y-Gen'l v. Stewart, supra, and Whicker v. Hume, supra.

The local statute mainly relied on in this case was passed on
March 8, 1836, Ree. 5 provided:—

Fullerton, J.A.
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That so much of the common law of England as has been used in or is
applicable to this Settlement, and the inhabitants thereof R |
all statutes of the Imperial Parliament in abrogation or derogation, or in any
way declaratory, of the common law, shall be and continue, and are hereby
declared to be, part of the laws of this Settlement.

Sec. 7 enacts:—

That all laws of universal application relating to descents,
inheritances, and successions; to wills and administrations or
generally in relation to property .. in so far as they are applicable
to this Settlement and the inhabitants thereof " shall be and the
same are hereby declared, to be laws of this Settlement; but this is not
extended to any law of any local or limited operation, or to any law relating to
bankruptey or insolvency, or to any Act relating to Customs or excise, or to
any law relating to or regulating any trade, business or profession.

Lord Hobhouse, who delivered the judgment of the House,
after pointing out that the Mortmain Act falls within several
of the expressions used in these enactments, that it is in derogation
of the common law and that it relates to successions and to wills,
and to property, continues at pages 81-82:—

It has been argued at the bar that the laws described are to prevail if
they are applicable or ean be applied, and that the latter words give a wider
sense to the word “applicable.” Their Lordships read the words “can be”
as meaning “‘can reasonably be,” agreeing herein with Knight Bruce, L.J.,
who in Whicker v. Hume, 1 DeG, M. & G. 506 at 511, 42 E.R. 649, placed that
construetion upon similar words in the New South Wales Act, If the
Colonial enactments are to be construed in this way we are brought back to
the question whether the statute of Geo. 11. is suitable to a young English
Colony in a new country. The principle on which such questions should
turn has been laid down by Blackstone in his Commentaries, vol. 1, page 108,
It has been applied to the statute of Geo, 1L in two English decisions, and
every Judge who has addressed his mind to the question has come to the same
conclusion. ~ In Att'y-Gen'l v, Stewart, 2 Mer, 143, 35 E.R. 895, with reference
to Grenada, Sir William Grant; in Whicker v. Hume, supra, with reference to
New South Wales, Lord Romilly at the Rolls, Knight Bruee, L.J., and Cran-
worth, L.J., in the Court of Appeal; Lord Chelmsford, Lord Cranworth and
Lord Wensleydale in the House of Lords; all decided that the statute was
framed for reasons affecting the land and society of England, and not for
reasons applying to a new colony. Their Lordships think the reasoning on
which those decisions are founded is sound reasoning, and is applicable to
British Honduras as the Court below has applied it.

Counsel maintaining the position that the Mortmain Aet is
in force here rely on the Ontario decisions which hold that the
Act is in force in Ontario.

The earliest decision on the point in Ontario is Doe d. Anderson
v. Todd, 2 U.C.Q.B. 82. The Court there held that the Mortmain
Act was in foree in Ontario.
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In 1876 the Court of Appeal in Ontario in Whithy €orp. v.
Liscombe, 23 Gr. 1, followed Doe d. Anderson v. Todd.

Robinson, (*.J., one of the Judges who decided Doe d. Anderson
v. Todd, 2 U.C.Q.B. 82, was of the opinion that the Ontario
statute 32 Ceo.I11., 1791, ch. 1, standing alone, had not the effect
of intreducing the Mortmain Aect but that the Legislature of
Ontario by its recognition of the Mortmain Aect ‘n subsequent
legislation had clearly evidenced their intention of introducing it

by 32 Geo. I11., ch. 1.

At page 89 (2 U.C.Q.B.), Robinson, ('.J., says:—

If the Legislature had left the subject of * Mortmain” untouched, making
no reference to it in any of their Acts, then I think for the reasons given by
Sir William Grant, in Att'y-Gen'l v. Stewart, supra, we should have held
that the Statutes of Mortmain were not introduced by the Provineial statute,
32 Geo. IIL, ch. 1; but to treat them as inapplicable to this Provinee, and
on that ground to keep them wholly out of view, after what the Legislature
has done in contemplation of their being in foree, would lead to greater
inconveniences and inconsistencies than those which Sir William Grant has
pointed out as arguments against their being held generally applicable to the
colonies.

As an illustration of legislative recognition, he refers to the
Church Temporalities Act, 3-4 Viet. 1840, ch. 78, which, he says,
at page 88, provides:—
that lands may be conveyed to such uses, for the benefit of the United Church
of England and Ireland in this Provinee, us would elearly have been pro-
hibited by the British statute, 9 Geo. IL, ¢h. 36, and they have shewn it to be
their understanding that without such express legislative authority the
English statutes of Mortmain would have restrained parties from making
such a disposition, for they have added the words “the Acts of Parliament
commonly called the Statutes of Mortmain, or other Aets, laws, or usages to
the contrary notwithstanding.”

In the Court of Appeal, in Whithy Corp. v. Liscombe, supra,
the judgments are based very largely on the view that as the
decision in Doe d. Anderson v, Todd, supra, had stood so long and

s0 many titles were dependent on it. it should not be interfered

with by any authority short of legisl: (ive enactment.

Referring to Doe d. Anderson v, Tedd, 1 must confess T have
difficulty in understanding how recognition by legislation, short
of actual enactment, can have the effect of bringing into foree
legislation so recognized.

Whether or not the Ontario Aet introduced the Mortmain Aect
must surely depend upon the terms of that statute and the con-
ditions existing in Ontario when it was passed.  When the statute
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was passed the Mortmain Act was or was not brought into force.
I cannot believe that a casual reference in subsequent legislation,
or even a reference which recognizes the Mortmain Act as being
in foree, can have the effect of bringing it into force.

In North West Electric Co. v. Walsh (1898), 29 Can. S.C.R. 33,
Sedgewick, J., at pages 4849, said: ““But in addition to this it
may be observed that any enactments of the Legislature as to
what the law is, is not of itself equivalent to the making of the
law.” He then quotes, at page 49, from the judgment of the Privy
Council in Mollwo, Marsh & Co. v. The Court of Wards (1872),
L.R. 4 P.C. 419, at page 437:—

The enactment is no doubt entitled to great weight as evidence of the
law, but it is by no means conclusive; and when the existing law is shewn to be
different from that which the Legislature supposed it to be, the implication
arising from the statute cannot operate as a negation of its existence.

A misapprehension of the law by the Legislature would not have the

effect of making that the law which the Legislature had erroncously assumed
it to be. The Earl of Shrewsbury v. Scott (1859), 29 L.J. (C.P.) 34.

In view of the decisions in England which I have already
referred to in reference to the introduction of the Mortmain Act
into Grenada, New South Wales and British, Honduras, it is
impossible to hold that the Mortmain Act was introduced into
Manitoba by 38 Vict. 1874, ch. 12, sec. 1.

If the Mortmain Aet is in force here it can only be by reason
of its recognition in subsequent Aets of the Legislature which in
my view, as indicated above, is not sufficient.

Numerous statutes have been passed by the Legislature in
this Province authorizing corporations to hold lands, but the first
reference to the Mortmain Act is to be found in ch. 65, 47 Vict.,
1884 (Man.), entitled “An Act respecting the Union of certain
Methodist Churches therein named.” See. 6 provides:—

The power conferred upon the said corporation by the Parliament of
Canada to take, hold and receive any real or personal estate by virtue of any
devise contained in any Last Will and Testament of any person whatsoever,

shall not be limited by any statute or statutes of Mortmain or by the pro-
visions of any statutes in this Province.

The next reference to the Mortmain Aet is contained in a
statute entitled “An Aet to incorporate the Masonic Temple
Association of Winnipeg,” ch. 50, Acts 1805, Sec. 2 provides that

the corporation “shall have power . . . to . . . receive

by gift, or devise (without being subject to any law of Mortmain)

any real and personal estate,
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The last reference is to be found in ch. 140, 4 Geo. V. 1913-14
(Man.), entitled “An Act to incorporate the Confederation of
Polish Catholie Societies in Canada.” Sec. 4 enacts as follows:
“Notwithstanding the statutes of Mortmain or any statutes of
this Province, the said corporation may . . . receive
property . . . devised or bequeathed to it

I cannot hold that these casual references to the Mortmain
Act have the effect of introducing it into the laws of the Province.
My view is that the references in the several statutes above
quoted were inserted merely ex abundanti cauteld.

Finally it is said that we should follow the decision of Richards,
J.,in Law v. Acton, 14 Man. L.R. 246, holding that the Mortmain
Act is in force in Manitoba. It is urged that even if the decision
of Richards, J., is wrong,
still the inconvenience caused by the unsettling the law, and disturbing what
was quiet, is so great that . . . even a Court of Error should be slow to
reverse decisions, which, though originally wrong, have long been uniform.
Blackburn, J., in Jones v. The Mersey Docks and Harbor Board (1865), 11
Jur, (N.8.) 746 at 750 (col. 2).

If in Law v. Acton, supra, Richards, J., had held that the
Mortmain Act was not in foree in Manitoba and we proposed to
reverse him, the case would be entirely different and many titles
might be interfered with. I fail to see how any titles can be depend-
ent on a decision which holds that the Ac( is not in foree.

”

In Bourne v. Keane, [1919] A.C. 815, the question was whether
a bequest of personal property for masses for the dead was void
as o gift to superstitious uses. The authorities in England, begin-
ning with West v. Shuttleworth (1835), 2 Myl. & K. 684, 39 E.R.
1106, and continuing down to 1919 had consistently held such
dispositions of property to be void. The House of Lords overruled
these decisions. The language of Lord Birkenhead, L.C., is directly
applicable to this case. In, [1919] A.C. at page 860, he said:—

In my view it is undoubtedly true that ancient decisions are not to be
lightly disturbed when men have accepted them and regulated their dis-
positions in reliance upon them. And this doetrine is especially deserving
of respeet in cases where title has passed from man to man in reliance upon
a sustained trend of judicial opinion.

But this, my Lords, is not the present case. If my view is well founded,
citizens of this country have for generations mistakenly held themselves
precluded from making these dispositions, I cannot conceive that it is my
funetion as a Judge of the Supreme Appellate Court of this country to make
error perpetual in a matter of this kind.
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For the reasons above set forth, I hold that the Imperial
Statute, 9 Geo. I1., ch. 36, is not in foree in Manitoba.

DexnisToun, J.A.:—The main question for decision upon this
appeal is whether or not the statute 9 Geo. 11., ch. 36, commonly
called the Mortmain Aect, is in force in Manitoba.

The matter has been ably argued by counsel who agree that
the statute if it be a part of the law of this Provinee became such
by reason of sec. 1 of the Queen’s Bench Act passed by the Prov-
incial Legislature in 1874, 38 Vict., ch. 12, which enacted that (see
judgment of Perdue, C.J.M., ante page 83.

It is, therefore, necessary to inquire whether the statute is
one which is or ever was or can be made applicable to conditions
existing in Manitoba.

The judgment of Sir William Grant, M.R., pronounced in the
case of All'y-Gen'l v. Stewart, 2 Mer. 143, 35 E.R. 895, decides
that the Mortmain Act, 9 Geo. 11., ch. 36, was not introduced
into the Island of Grenada with the general body of English law.
By the King's Proclamation of 1763 it was declared that until a
general assembly should be summoned to make and ordain laws,
statutes and ordinances, all persons were to confide in the royal
protection for the enjoyment of the benefit of the laws of England,
for which purpose power was given to the Governor of the Colony
of Grenada with the advice of the council to erect Courts of
judicature for hearing and determining all causes as well eriminal
as civil according to law or equity and as near as might be agree-
able to the law of England.

Sir William Grant, 2 Mer. 143, 35 E.R. 895; bases his judgment
on the ground that the statute was not applicable to an English
colony for a number of reasons. He says, at page 160:

Whether the Statute of Mortmain be in force in the Island of Grenada,
will, as it seems to me, depend on this consideration—whether it be a law of
local policy adapted solely to the country in which it was made, or a general
regulation of property equally applicable to any eountry in which it is by the
rules of English law that property is governed. I coneeive that the object of
the Statute of Mortmain was wholly political—that it grew out of local
cireumstances, and was meant to have merely a loeal operation. It was
passed to prevent what was deemed to be a public mischief, and not to regulate,
as between ancestor and heir, the power of devising, or to prescribe, as between
grantor and grantee, the forms of alienation, . The thing to be
prevented was a mischief existing in England, and it was by the quality and
extent of the mischief, a5 it there existed, that the propriety of legislative
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interference upon the subject was to be determined. The statute begins by
referring to the ancient laws made aguinst alienations in mortmain. None of
the causes in which those laws originated had ever had an existence in the
colonies. It then recites that this publiec mischief had of late greatly inereased.
There is locality in that assertion,

He then goes on to shew that the exception of English
universities and schools from the operation of the Aect clearly
shews that it was intended to be local in its operation, and to
paraphrase his language, if this statute were in force in Manitoba
the consequence would be that a testator could not, by will, give
an acre of land for the support of a school in the Province, while
he might give his whole estate to augment the endowments of an
English college.

The Master of the Rolls (Sir Wm. Grant) then deals with
alienations in mortmain infer vivos which are not prohibited but
regulated and shews that the provisions for enrolment are of so
local a character as to be quite inapplicable to Grenada or any
other colony.

He concludes, at page 163:—

If the Legislature of the Island think any measure of the same kind
necessary, they may so shape and modify it as to adapt it to their own cir-
cumstances and situation, In its causes, its objects, its provisions,
its qualifications, and its exceptions, it is a law wholly English, ealeulated for
purposes of loeal policy, complicated with loeal establishments, and ineapable,

without great incongruity in the effect, of being transferred as it stands into
the Code of any other country.

The exclusion of Scotland from the operation of the statute in
express terms is a clear indication that it was not considered to be
generally applicable throughout the British Isles by the Legislature
which passed it. Sir William Grant’s reasoning that it was local in
its character and design is to my mind convincing.

Robinson, C.J., discussing the like question in Doe d. Anderson
v. Todd, 2 U.C.Q.B. 82, and referring to the judgment of Sir
William Grant in Atf'y-Gen'l v. Stewart, says, at page 88:—

I think the reasoning of the Master of the Rolls as applied to the
particular provisions and exceptions in that statute is obvious and irresistible,
and that it should lead us to say, that the Legislature if they had given no
other evidence of their intention than is to be found in the statute, 32 Geo.

1L, ch. 1, did not intend by that Act to introduce the statutes of Mortmain
among which the 9th Geo. 11 is usually though not very accurately classed.

Robinson’s, C.J. opinions on all subjects connected with the
introduction and development of colonial jurisprudence have
7—53 p.L.R.
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always been recognized as of the greatest weight and authority
and are read by the present generation of lawyers with the highest
respect.

If he had felt free to exercise his own judgment he would
undoubtedly have held that the Mortmain Acts had not been
introduced into Upper Canada with the general body of English
law, but he came to the conclusion that the Legislature of the
Province by certain references to the statutes of Mortmain had so
to speak by estoppel precluded the Courts from so holding.

In Whitby Corp. v. Liscombe, 23 Gr. 1, a strong Court composed
of Draper, C.J., Burton, Patterson and Moss, JJ., followed the
decision in Doe d. Anderson v. Todd, supra, as had been done in
other cases in Ontario such as Davidson v. Boomer (1868), 15 Gr. 1;
Hambly v. Fuller (1872), 22 U.C.C.P. 141; Doe d. Bowman v.
Cameron (1847), 4 U.C.R. 155; Hallock v. Wilson (1857),7 U.C.C.P.
28; and Mercer v. Hewston (1860), 9 U.C.C.P. 349; but throughout
the judgments there are to be found strong expressions of approval
of the reasoning of Sir William Grant in A#'y-Gen’l v. Stewart,
supra, and several intimations that had the matter been res integra
the Ontario Judges would have come to an opposite conclusion.
They felt that the Legislature had so unequivocally intimated that
the Mortmain Act was in force in Upper Canada and so long a
time had elapsed since that position has been first taken by the
Courts that the doctrine stare decisis should prevail, and the
introduction of an element of uncertainty avoided by standing
fast to the legal policy laid down by Robinson, C.J., in Doe d.
Anderson v, Todd.

If the statutes of Mortmain were not applicable they were not
introduced into Manitoba by the statute of 1874 with the general
body of English law, and could not thereafter be introduced except
by express enactment.

When the Legislature in 1884, 47 Vict., ch. 65, dealing with the
Methodist Church, made reference to ‘““any statute or statutes of
Mortmain,” and in 1895, 58-59 Vict., ch. 50, enabled the Masonic
Temple Association to receive land by devise ‘““without being
subject to any law of Mortmain,” and in 1914 gave powers to the
Polish Catholic Societies of Canada ‘‘ notwithstanding the statutes
of Mortmain” such references were, in my opinion, made in
deference to the apprehensive and excessive caution of the draughts-
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man of what were in reality private bills and in no way indicated
that in the opinion of the Legislature the English Mortmainj'Acts
were in force in Manitoba.

Even if the contrary were the fact and the legislators believed
that the Mortmain Acts were in force, how could such a mistake
operate to bring into existence a law which was not introduced
with the general body of English law for the reasons so ably set
forth by Sir W. Grant and Robinson, C".J.? Nothing short of
direct legislation could, in my opinion, bring about such a result.

Repeated references in recent Manitoba incorporating statutes
to the Mortmain and Charitable Uses Act, which it is declared
shall not stand in the way of devises and bequests to religious
corporations, shew how absurd it is to take such references by
the Legislature as having any legislative effect whatsoever. The
statute referred to was not passed in England until 1908 and could
under no possible circumstances have any force in Manitoba, and
previous references to the Statutes of Mortmain or License in
Mortmain have no greater effect.

The Mortmain Acts have been held not to be in force in New
South Wales, Whicker v. Hume (1858), 7 H.L. Cas. 124, 11 E.R.
50; British Honduras, Jex v. McKinney, 14 App. Cas. 77; British
Columbia;, In re Pearse Estate, 10 B.C.R. 280; Saskatchewan,
In re Miller Estate (1918), 11 S.L.R. 76, following the decision in
Att'y-Gen'l v. Stewart, supra, and against these decisions we find
Doe d. Anderson v. Todd, supra, in Ontario; and Law v. Acton,
14 Man. L.R. 246, by which the late Richards, J., decided that
the Mortmain Acts were in force in Manitoba and that he should
be guided by the decision in Doe d. Anderson v. Todd.

Gialt, J., who tried this case, 51 D.L.R. 694, considered that he
was bound to follow the judgment in Law v. Acton, but his reason-
ing, with which I agree, leads to the conclusion that he would
approve a reversal of his judgment. This is the first oecasion upon
which this question has come before a Court of Appeal in this
Province and for the reasons given by the Lord Chancellor in
Bourne v. Keane, [1919] A.C. 815, I am of opinion that it is better
to overrule Law v. Acton and to allow this appeal rather than
perpetuate an error which has had the effect of depriving charitably
disposed persons from carrying their intentions into effect.
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If, at any time, it is felt by the Legislature that the absence
of such laws has occasioned “a public mischief” as 9 Geo. II.,
ch. 36, puts it, a statute can be passed to cure the evil.

I would allow the appeal of the Attorney-General and set aside
thé judgment of the Court of King’s Bench (51 D.L.R. 694) and
remit the cause to that Court for the settlement of a scheme for
the administration of the trust for charitable uses created by the
will of the testatrix.

Costs of all parties should be paid out of the estate as between
solicitor and client. Appeal allowed.

Re ESTATE OF MARTHA C. McDONALD.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White
and Grimmer, JJ. April 23, 1920.

1. ApreaL (§ 1 B—21)—Frowm pECIsioN oF PROBATE CoURT—WHEN APPEAL
WILL LIE.

Where an application is made to the Probate Court in a contested
matter, and arguments of ecounsel are heard, and the Court, after taking
time to consider, finally makes an order or decision which at once effets
the status of the parties by establishing a course of proceeding which
must be followed, differing from the ordinary ecourse of proceeding
followed in such cases—the order is such as was contemplated by sec
113 of the Probate Act (N.B. 1915, 5 Geo. V., ch. 23), and the proceedings
being properly returned an appeal will lie.

2. WiLes (§ I E—48)—Proo¥ 1IN 80LEMN FORM—PETITION—CRO88 EXAMINA-
TION OF PETITIONERS—JURISDICTION OF PROBATE JUDGE.

Upon a petition being presented by executors to the Judge of Probate
for tLe proving of a will in solemn form, the petition having been sworn to
as required by the Probate Act, the Judge of Probate has no power or
jurisdietion to order the cross-examination of the petitioners on matters
stated in the petition until such petitioners have been allowed to prove
the will in solemn form and has no power to adjourn the Court sine du
upon the petitioners refusing to be so examined.

ApPEAL from decision of the Judge of Probate for the County
of Queens. Reversed.

M. G. Teed, K.C., for appellant.

J. R. Dunn and R. B. Hanson, K.C., for respondent.

The judgment of the Court was delivered by

GRriMMER, J:—This is an appeal from the Probate Court of
the County of Queens. The facts leading up to the appeal are
briefly as follows:—

One Martha C. McDonald, the wife of Frederick E. McDonall,
died on June 3, 1919, having first duly made and executed her
last will and testament in due form of law, of date September 9,
1916, and thereby appointed Marianna H. Davis and Theodore
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H. Belyea, executrix and executor thereof respectively. After
his wife's death and before application was made for probate of
her will, Frederick E. McDonald, her surviving husband, filed a
caveat against the will and the granting of letters testamentary
thereof, alleging that the will had not been duly or properly
executed. Afterwards, the executors presented a petition to the
Judge of Probate of Queens County for the proving of the will
in solemn form. A citation was issued returnable on December
9 last. Upon the return thereof, the executrix with her proctor
and two witnesses attended the Court, the caveator also attending
with his proctor, and affidavits were read proving the publication,
posting and service of the citation. Application was then made
on behalf of the caveator for permission to cross-examine the
petitioners upon the statements made by them in the petition.
This was objected to on the part of the petitioners on three grounds,
viz.: 1. Their evidence is not in Court. They are not witnesses.
They have presented the petition through their solicitor. 2. The
statute points out the way that the caveator shall produce his
testimony, and it is not by such means. 3. The petition is not an
affidavit nor does it fall under the rules of affidavits.

The Court was also informed that only one petitioner, Mrs.
Davis, was then present, and that she declined to be cross-
examined, and application was made for leave to call a witness to
prove the will in solemn form. The Judge, thereupon, ruled that
the petitioner would not be allowed to proceed to prove the will
until an opportunity was first given for her cross-examination,
and upon the petitioner, Mrs. Davis, acting under advice, declining
to be examined, the Court was adjourned until January 5, 1920.
Pursuant to adjournment, the Court met on the day appointed,
the same parties being present as upon the first occasion. The
proctor for the caveator renewed his application to have Mrs,
Davis sworn and examined, which was resisted on her behalf upon
the ground that the caveator had no right to call any witnesses
until after a primd facie case had been made out in support of the
will, and the petitioner again asked that she be allowed to prove
the will in solemn form and to call witnesses to establish the
validity thereof. The Court ruled that the petitioner should
he cross-examined and declined to allow her to proceed to prove
the will in solemn form until she was so cross-examined, and
upon her refusal to be examined the Court adjourned sine die.
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Against this order or ruling the appeal is taken to the Court
upon the following grounds: 1. There is no provision in the Pro-
bate Act or practice or otherwise authorizing the petitioners,
executors as aforesaid, to be cross-examined on matters stated
in the petition, and the Judge of Probate had no power or juris-
diction to order said examination or cross-examination at that
stage. 2. The provisions of the Probate Courts Act, 5 Geo. V.
1915 (N.B.), ch. 23, sec. 48, direct that upon the return of the
citation the Judge shall first hear sufficient evidence to establish
primd facie the validity of the will, and the said Judge refused to
do so. 3. The matters stated in the petition can have no bearing
upon the question of the proper execution of the will or the primd
Jacie testamentary capacity of the testator. 4. The caveator
may be entitled to call the petitioners as his witnesses for
examination or cross-examination under said sec. 48, but only
after such primd facie validity has first been established.

Counsel for the respondent, the caveator, as a preliminary
objection, states that “no appeal lies in this case as there is no
order or decree of the Probate Court to be appealed from.” It
therefore becomes necessary to examine the proceedings before
the Probate Court under the return made and filed, as well as the
statute for the purpose of a decision upon this objection before
considering other and further objections urged against the appeul,
for it is clear and patent that if the preliminary objection prevails
then it is an end of the appeal. See. 113 of the Probate Courts
Act, 5 Geo. V. 1915, ch. 23, provides that: “Any person aggrieved
by any order or decree of the Judge may appeal therefrom to the
Supreme Court,” and the mode of conducting the appeal is duly
provided for, the terms of which so far as this appeal is concerncd
having been duly carried out. This clearly provides for an appeal,
other requisites being complied with.

Was there, then, any order of the Court in this case from
which an appeal would lie? It was contended on the part of the
respondent that there 'was no order of the Probate Court hefore
this Court from which an appeal would lie. There is, however,
a stenographic copy of the proceedings of the Probate Court,
signed by the Judge and attested by the registrar, which must he
considered as correct, and which contains the decisions upon
which the appeal was based. There were two sessions of the
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Court as stated, the first on December 9, on which oceasion,
after the formality of proving the publication, service, etc., of the
citation had been concluded and application had been made to
cross-examine the petitioner, and arguments heard thereon, the
return proceeds as follows: “The Judge declines to allow Mr.
Belyea to proceed to prove the will in solemn form until Mr. Dunn
has an opportunity to cross-examine the petitioner Mrs. Davis,”
and the Court, thereupon, adjourned until January 5, 1920.
The return then shews that the Court convened again on January
5 last, at 8 o’clock p.m., and the full proceedings of this session
signed by the Judge and attested by the registrar under the seal
of the Court are as follows:

Gagetown, N.B,, January 5, 1920. Court opened at 8 o’clock P.M.

Mpr. Dunn asks that Mrs. Davis shall be sworn—he states she has already
been sworn, but asks that she be examined, and in order to cover the whole
matter asks that she shall be sworn.

Mr. Belyea objects that he has no right to call any witness until after
a primd facie case has been made in support of the validity of the will. Mr.
Dunn again asks that Mrs. Davis be examined.

Mr. Belyea advises Mrs. Davis that she shall have nothing to say.

Mr. Dunn asks that Mrs. Davis shall be called and sworn as the petitioner.

Mr. Belyea asks to be allowed to prove the will of Martha C. MeDonald
in solemn form and to call the two witnesses to make out a primd facie case
in support of the validity of the will.

Mr. Belyea moves to read the will of Martha C. MeDonald.

Mr. Dunn states the will had already been read, and asks that he shall be
allowed to cross-examine the petitioners with regard to the facts that they
have sworn to in the petiti he asks to cross-examine Mrs. Davis,

Mr. Belyea gives one reason why this request of Mr. Dunn is beside the
mark altogether, as see, 48 points out the purpose of the petition is to prove
the validity of the will.

Judge Peters decides that Mr, Dunn has a right to cross-examine the
petitioner,

Mr. Dunn asks to cross-examine the petitioners asking for probate of the
will in this case.

Judge Peters decides it is a reasonable request that Mr. Dunn shall be
allowed to examine Mrs. Davis, who is present.

Judge Peters decides to allow the cross-examination of the petitioners
with regard to the will.

Myr. Belyea offers to call the witness, Mr. Robertson, to prove the will in
solemn form, and asks if Judge Peters decides if he can or cannot go on.

Mr. Dunn again ealls Mrs. Davis.

Mr. Belyea answers for Mrs, Davis and states she will not willingly
consent to take the stand for cross-examination.

Mr. Dunn asks the Judge to send for the Sheriff of the County to commit
Mrs. Davis to gaol for contempt of Court.

Mr. Belyea leaves the Court.
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Mr. Dunn states Mrs. Davis has refused to be sworn and is, therefore,
guilty of contempt of Court.

Mr. Dunn asks Mrs. Davis if she refuses to be sworn.

Mrs. Davis does not answer.

Court adjourns sine die.

(Signed) F. M. O’Neill, (Signed) Samuel L. Peters,
Registrar of Probate. Judge of Probate.

(Seal of the Probate Court of Queens County, N.B.).

It will be seen from this, the Judge made three distinet decisions
or rulings on the application before him, viz.: 1. Judge Peters
decides that Mr. Dunn has a right to cross-examine the petitioner.
2. Judge Peters decides it is a reasonable request that Mr. Dunn
shall be allowed to examine Mrs. Davis who is present. 3. Judge
Peters decides to allow the cross-examination of the petitioners
with regard to the will.

In addition to the return mentioned, there is also on file a
short return from the registrar of the proceedings before the
Court, which is as follows:

Probate Court, County of Queens, 5th January, 1920.

8 o'clock P.M.

Present: Samuel L. Peters, Esq., Judge of Probate.

F. M. O'Neill, registrar.

George H. Belyea, K.C.

John R. Dunn.

Mr. Dunn asks for order of the Court for the examination of Mrs,
Marianna Hendry Davis. Judge so orders. Mr. Belyea again proposes to
prove the will in solemn form.

Mr. Dunn objects. The Judge rules that Mr. Dunn has a right to examine
Mrs. Davis.

Mr. Dunn asks to cross-examine the petitioner present now, Mrs
Marianna H. Davis.

Mr. #¢lyea leaves the Court.

Mrs. Davis, on the advice of counsel, refuses to be sworn.

Court adjourned sine die.

(Signed) F. M. O’'Neill, Registrar.

This record shews the Judge made two orders or rulings,
viz.: 1. Mr. Dunn asks for the order of the Court for the examina-
tion of Mrs. Marianna H. Davis. Court so orders. 2. Mr.
Belyea again proposes to prove the will in solemn form. M.
Dunn objects. The Judge rules that Mr. Dunn has a right to
examine Mrs. Davis.

The term “order” as I understand it is applied to a decision
or direction of the Court given and obtained in the matter before
it, and as contrasted with a judgment is a judical or ministerial
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direction or conclusion. In this case a contested matter was
before the Court, an application was made therein, arguments
of counsel were heard, the Court took time to consider and finally
an order or decision was made which at once affected the status of
the parties before it by establishing a course of proceeding which
must be followed differing from the ordinary course of proceeding
in cases of this nature. In my opinion, it was such an order as
was contemplated in see. 113 of the Probate Act, 5 Geo. V., 1915,
ch. 23, and as the proceedings are duly and properly returned and
are before the Court, the appeal will lie.

On the argument the case of Ie Estate of Paul Daly (1906),
37 N.B.R. 483, was referred to. In the report, it is deseribed as
an appeal from a decree of the Probate Court of the City and
County of Saint John, founded upon the judgment of the Probate
Judge. During the argument, the question arose whether the
return before the Court was a decree, and whether the Court
would hear an appeal from a Probate Court when the decree of
the Judge below was not before it. This, however, was not made
a factor in the appeal, the question was not decided, the appeal
being heard by consent, and the judgment of the Probate Court was
confirmed.

The appeal was taken under the provisions of sec. 115, Con.
Stats. N.B., 1903, ch. 118, which provide that “any person
aggrieved by any final order or decree of the Judge may appeal
therefrom to the Supreme Court.” The judgment appealed from;
while not in the technical form of a decree, was nevertheless a
final order of the Court, from which under the statute an appeal
would properly lie, but the attention of the Court was not called
to the statute and its provisions, nor was it pointed out that an
appeal would lie thereunder from a “final order,” as well as a
decree,

The present appeal is under sec. 113 of the Probate Courts
Act, consolidated and amended, which provides that “any person
aggrieved by any order or decree of a Judge may appeal therefrom
to the Supreme Court,” and the intention of the Legislature in
making this change must have been to enlarge and extend, as it
undoubtedly did enlarge and extend, the right and privilege to
appeal, immeasurably beyond the scope of the former Act, under
which the Daly appeal was taken, thereby authorizing appeals
which formerly could not have been taken.
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I am also of the opinion that neither sec. 53 of the Probate
Act, nor O. 38, r. 1, of the Judicature Act referred to, authorize
the course which was proposed and moved by counsel for the
caveator, and followed by the Probate Judge in this case, as was
so strongly argued and contended by counsel for the respondent
upon the appeal. See. 53 (1915, ch. 23) provides that “‘the rules
of evidence observed in the Supreme Court shall be applicable to
and observed on the trial of all questions of fact in the Probate
Court,” and O. 38, r. 1, provides that “upon any motion, petition
or summons, evidence may be given by affidavit, but the Court
or Judge may, on application of either party, order the attendance
for cross-examination of the person making any such affidavit.”

Neither of these have any bearing upon the question in the
present case. Sec. 53 cannot have any bearing, because no
question of fact was before the Court for trial at the time when
the application was made for the cross-examination of the petition-
er, who was proceeding according to the statute to estalish
the validity of the will.

0. 38, r. 1, cannot have any bearing, because no evidence
had been given by affidavit, either in support of or against the
petition which was before the Court. The petition had been
sworn to as was required by the Probate Act in order to give the
Judge jurisdiction, and bring the petition properly before the
Court, but this does not carry it further than to create or become a
substantiation of the facts alleged in the petition, as occurs in
certain cases where complaints are laid under the Criminal Code
in order that warrants may issue, and does not amount te, nor
can it be considered as evidence given by affidavit, in the sense
contemplated by the rule. Unless the petition had been sworn
to, the Court would not have had jurisdiction to hear it, the
citation could not have issued, and from any view which has
been presented or suggested, I cannot find any reason to justify
the conclusion that the mere fact of the petition having been
sworn necessarily brought the question involved in this portion
of the appeal within the scope, purview and intention of O. 35,
A

If, however, in any light, the petition could possibly be con-
sidered as a statement of the petitioner’s case, to be established
before the Court, then as I have hereafter pointed out, the statutc
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intervenes and provides that the first evidence shall be directed
to establishing the validity of the will.

In addition to what has already been pointed out and con-
sidered, the Probate Court made a further order, viz., “to adjourn
sine die,” the effect and result of which was to deprive the petitioner
of the opportunity of establishing the validity of the will, and
it could not have been the intention of the Legislature to leave the
petitioner without remedy in such a case as this.

Nor could the appellant secure adequate redress by means of
a mandamus, for the Court could not, by such a writ, do more
than direct the Judge of the Probate Court to hear the matter
of the petition, thus leaving it quite open to him in the exercise
of his discretion, to adopt the same course he had previously
followed, thereby negativing the purpose of the mandamus.

As to the second ground of appeal, the proceedings upon proof
of a will in solemn form are governed by sec. 48 of the Probate
Act, 1915, which is as follows:—

Upon proceedings for the proof of a will in solemn form, no citation
preliminary or additional to the citation mentioned in the next preceding
section of this Act shall be required, and the Judge, upon return of such
citation, shall first hear sufficient evidence to establish prima facie the validity
of the will. If such validity is so established, the Judge shall so pronounce,
whereupon, if any party cited by such citation to appear before the Court at
which such primd facie case may be proved, shall make request to the Court
to have a witness examined, it shall be the duty of the Judge to hear any
witnesses that may be in attendance upon the Court, or be produced before
the Court by parties opposed to the will, not exceeding two, to be selected
by the Judge from those proposed by the parties touching the validity of the
will, and thereupon, before further evidence adduced, shall require all parties
interested and appearing, to state whether they support or oppose probate
of the will; any person opposing probate may file forthwith, or in such further
time as may then be allowed by the Judge, allegations of the ground on which
he proposes to contest Probate of the Will, and, upon such allegations being
filed, the Judge shall hear the evidence adduced by any and all parties, and
decide the matter, and if no allegations be filed, the Judge shall decide in
favour of the validity of the will; provided a primd facie case shall have been
made in favour of the will.

To me this section is clear, distinet and imperative, and I
can find no provision in the Probate Act or practice, or otherwise,
which authorizes or requires the petitioners in the case of the proof
of a will in solemn form to be cross-examined on matters stated
in the petition, the Judge’s duty upon the return of the citation
being to first hear sufficient evidence to establish primd facie
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the validity of the will. In my opinion, the words “first hear’
superseded the provision of the Judicature Act referred to, making
applicable the rules of the Supreme Court to matters before the
Probate Court when the matter under consideration is the proof
of a will in solemn form. The imperative nature of these words
render the rules irrelevant and inapplicable, and the Probate
Court Judge was in error in making the order he did. This,
I think, is also clear for the further reason that an examination
of the petitioners as to the facts or matters stated or set out in the
petition could have no possible bearing upon the question of the
due and proper execution or validity of the will or primd facie
the testamentary capacity of the testatrix,and the caveator, under
sec. 48 of the Act, could have called the petitioners as his witnesses
after the primd facie validity of the will had been established,
or could have cross-examined them when giving evidence on
their own behalf as the case may be. If the motion for the
examination of the petitioners had been réfused, the respondent
could not possibly have been prejudiced, for should the Judge
have decided there was sufficient evidence to establish primd
Jacie the validity of the will he would have been entitled to have
the petitioners before the Court and examined as witnesses, and
80 have accomplished his purpose, or had the Judge decided the
will was invalid then the matter would have been disposed of in
his favour and there would have been no oceasion for the examina-
tion of the petitioners.

The appeal must, therefore, be allowed.

In view of the proceedings that have been taken before the
Probate Court, and for the purpose of avoiding expense to the
estate, in my opinion, this case should be remitted back to the
Probate Court of the County of Queens, with instructions to the
Judge thereof to proceed to the hearing of the petition which is
before him, the case to be reopened before the said Probate Court
for that purpose, and the costs of this appeal must be allowed to
the appellant and paid by the respondent.

Appeal allowed with costs to be paid by the respondent.

Appeal allowed.
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THE KING v. SOMERS; EX PARTE GORAYEB.
New Brunswick Supreme Court, Crocket, J. June 25, 1920.

INTOXICATING  LIQUORS  (§ I—901)—~Intoxicaring Liquor Act, N.B.—
INFORMATION—WARRANT—NECESSITY OF FOLLOWING PROCEDURE
LAID DOWN IN S8EC. 8 oF THE Summary CoNvierions Acr,

See. 120 of the Intoxieating Liquor Aet, 1916 (6 Geo. V., ch. 20),
providing that an information or complaint under the Act need not be
on oath, does not apply to an information to obtain a warrant in the
first instance, and a magistrate issuing a warrant in the first instance
must follow the Q_-(;Mun- laid down in see. 8 of the Summary Con-

NB, ¥

victions Act, C.8, 123.

RuLe absolute for a certiorari and rule nisi to quash a con-
viction made against one Elie Gorayeb under the Intoxicating
Liquor Act, 1916, was granted by Crocket, J., upon the ground
that the information was bad, in that neither the information
nor the matter of the information was sworn to, as required by
sec. 8 of the Summary Convictions Act.

P. J. Hughes, shewed cause.

E. A. MgcKay, supported the rule.

Crocker, J.:—This is an application by way of certiorari
to quash a conviction made against the defendant for selling
liquor contrary to the provisions of the Intoxicating Liquor Act,
1916. The order for certiorari and order nisi to quash were granted
upon the grounds: First, that the justice had no jurisdiction
over the person or the subject matter, inasmuch as the defendant
was brought before the convicting magistrate on a warrant
improperly issued on an information not under oath and pledging
the information and belief of the informant; and, second, no
proper conviction.

As to the second ground: the conviction returned by the magis-
trate is perfectly good upon its face, properly setting forth an
offence committed against the Act, and within the territorial
jurisdiction of the magistrate. The case therefore turns entirely
upon ground No. 1.

The information upon which the magistrate proceeded was
not sworn, and set forth that the informant was informed and
believed that the defendant did, on or about February 10, 1920,
unlawfully sell liquor, without the license therefor by law re-
quired, contrary to the provisions of the Provineial Prohibition
Act, 1916.

Statement,
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Sec. 111 of the Intoxicating Liquor Act provides that all
punishments for any violation of the provisions of the Act, and
all proceedings for the imposition of the punishment by fine,
penalty or imprisonment for infraction of any of the provisions
of the Act, may be brought for hearing and determination before
a magistrate, ete., etc., under the provisions and procedure of
the Summary Convictions Act.

Sec. 6 of the Summary Convictions Act provides that when
information (1) shall be laid before a justice that any person
has committed or is suspected to have committed or made any
act or default punishable by summary convietion, ete., ete.,
the justice may issue his summons (2) requiring such person
to appear, etc. The information set forth in the appendix of
the Act as Form 1, is a sworn information. :

Sec. 8 provides that, unless the defendant is a corporation,
instead of issuing a summons, the justice may, upon oath being
made to substantiate the matter of the information to his satis-
faction, issue in the first instance his warrant (4) for appre-
hending such person and bringing him before the justice, ete.

The Summary Convictions Act, therefore, requires a sworn
information for the issue of a summons, and an oath substantiating
the matter of the information to the satisfaction of the magis-
trate, for the issue in the first instance of a warrant.

Sec. 120, however, of the Intoxicating Liquor Act makes
special provision with regard to informations or complaints
under that Act. This section provides that all informations
or complaints for the prosecution of any offence against any of
the provisions of the Intoxicating Liquor Act may be made with-
out any oath or affirmation to the truth thereof, and that the
same may be according to Form No. 38 in the appendix to the
Act. The information in this case was according to this form.

It was contended by Mr. Hughes, in shewing cause against
the order nisi, that the information being good under sec. 120
of the Intoxicating Liquor Act, the magistrate had jurisdiction
of the offence, and that certiorari would, therefore, not lie.

There is no doubt, I think, that the information gave the
magistrate jurisdiction of the offence; but under the cases of
Ez parte Boyce (1885), 24 N.B.R. 347; The King v. Mills (1905),
37 N.B.R. 122; and The King v. Carleton; Ex parte Grundy (1906),
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37 N.B.R. 389, cited by Mr. MacKay on the argument, he had
no jurisdiction over the defendant’s person.

Ex parte Boyce, supra, was the case of a conviction for violation
of the Canada Temperance Act. The information there was
sworn to, and stated that the complainant had just cause to
suspect and believe and did suspect and believe that the defendant
did unlawfully sell intoxicating liquors contrary to the provisions
of the Act. On this information the magistrate issued a warrant
in the first instance in the form preseribed by the Dominion
Summary Convietions Act, upon which the defendant was arrested
and brought before the magistrate. Sec. 25 of the last mentioned
Act as it then stood provided that in all cases of informations
where the justice receiving the same issued his warrant in the
first instance to apprehend the defendant, and in every case
where the justice issued his warrant in the first instance, the
matter of the information should be substantiated by the oath
or affirmation of the informant, or by some witness or witnesses
on his behalf, before the warrant should be issued. Although
the information in that case was sworn to, the Court held it was
the duty of the magistrate, before issuing a warrant, to examine
upon oath the complainant or his witnesses, as to the facts upon
which his sworn information and belief were founded, and
quashed the conviction upon the ground that the defendant,
having been brought before the magistrate on a warrant im-
properly issued, the magistrate had no jurisdiction over the
defendant’s person. Palmer, J., in concluding his judgment,
said at page 356:—

Upon this I think that, although there was a proper complaint, and,
therefore, the magistrate had jurisdiction of the offence, the matter thereof
was not substantiated on oath, and, therefore, he had no authority to have
the defendant arrested and brought before him by warrant to answer; and he
had no jurisdiction over the defendant’s person, and consequently the con-
viction was not authorized, and a certiorari ought to issue.

Ez parte Boyce, supra, was followed, in 1905, in The King v. Mills,
supra, where another conviction for an offence against the Canada
Temperance Act was quashed upon the ground that the facts
upon which the suspicion and belief of the complainant were
based were not substantiated on oath before the magistrate
issued the warrant on which the defendant was brought before
him; and in 1906, in The King v. Carleton; Ex parte Grundy, where
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a conviction for wilfully leaving a gate open, in a railway fence,
was also quashed on certiorari upon the same ground.

These cases, 1 think, clearly establish that an information
and complaint laid before a magistrate, without any oath or
affirmation to the truth thereof, although perfectly good under
the provisions of sec. 120 of the Intoxicating Liquor Act for the
purpose of the issue of a summons, does not authorize the magis-
trate to issue a warrant in the first instance and bring the defend-
ant’s person before him. The provision of the section is that
all informations or complaints may be made without any oath
or affirmation to the truth thereof; but that surely cannot
be held to do away with the requirement of sec. 8 of the Sum-
mary Convictions Act, that there must be an oath ‘sub-
stantiating the matter of the information to his (the magistrate's)
satisfaction,” before he can issue a warrant in the first instance.

The warrant, therefore, having been improperly issued,
and the defendant having been illegally brought before the magis-
trate, I am bound by the decision in the three cases referred to
to hold that this conviction cannot be supported. It will there-
fore be quashed. Conviction quashed.

WINKLER v. HUTTON.
Saskatchewan Court of Appeal, Haultain, C.J.8., Newlands and Lamont, JJ.A.
June 28, 1920.

Coxtracrs (§ IV C—340)—To p1G WELL—PROPORTION OF PRICE TO BE
PAID FOR DRY HOLE—IMPLIED PROMISE—INCOMPLETE PERFORMANCE
—RIGHT TO RECOVER FOR WORK DONE,

When a party contracts to bore a well with a proviso that he is to be
paid a proportion of the price if it is a “dry hole,” there is an implied
promise to go the distance his machinery will bore, and if he does not go
that distance it is not a “dry hole” and there is no liability on the part
of the other party to pay.

ArreAL by defendant from the trial judgment in an action
to recover the price agreed upon for boring a dry well. Rcversed.

W. G. Ross, for appellant.

Walter Mills, K.C., for respondent.

Havrrain, C.J.S. concurred with LamonTt, J.A.

NEwranDs, J.A.:—In this case the plaintiffs contracted with
the defendant to bore him a well.

The plaintiffs, in their evidence, say that the agreement
was, that defendant was to pay $1 per ft. for the first 30 ft. and
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an additional 20c. for every 20 ft. below that; that if they did
not get water or crib the well they were to get 759, of the amount
due, and they say they told defendant they could drill 138 ft.
After drilling 72 ft. plaintifis struck a rock, and as they could
not get through it, they gave up digging. They went to another
place, and after drilling 126 ft. struck water. Defendant refused
to pay for the first hole, and plaintifis bring this action for 759
of the agreed cost, claiming that it is a dry hole under the
contract.

I am of the opinion that when a party contracts to hore a
well with a proviso that he is to be paid a proportion of the price
if it is a dry hole, that there is an implied promise to go the dis-
tance that his machinery will bore, and, if he does not go that
distance, that it is not a dry hole and there is no liability on the
part of the other party to pay.

In this case plaintiffs told defendant that they could bore
138 feet. In the first hole they only went down 72 feet. It
is not therefore in my opinion a dry hole under the contract.
The fact that they state that it was impossible for them to go
further is no excuse. They should have provided for striking
a rock or for a cave in in their contract. The promise on their
part was an absolute one, and they are not excused from per-
forming it because they found conditions that they could not
overcome.

In 7 Hals., page 427, par. 877, he says:—*“A party who has
made an absolute promise is not discharged from liability if it
afterwards appears that it is impossible for him to perform the
contract, even though that is not due to any default on his part.
It is his own fault if he runs the risk of undertaking to perform
an impossibility.”

The appeal should, therefore, be allowed with costs.

Lamont, J.A.:—The plaintifis are well diggers. They entered
into a contract with the defendant to sink a well for him at $1
per foot for the first 30 ft. and an additional 25¢. per ft. for every
20 ft. below that. If the plaintiffis sank what was known as a
“‘dry hole” they were to be allowed 757, of the above prices.
The plaintiffs dug down 70 ft. and struck a large rock. They

drilled into the rock and put in a charge of dynamite and set
8—53 p.L.R.
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it off. They then went to town for a couple of days to let the
gas get out of the well. When they returned they found there
was too much gas still in the well to enable them to go down in
safety, so they lowered another charge on the top of the stone
and set it off. This charge did not remove the stone, but it seems
to have caused the earth to cave in and the plaintiffs gave up
digging. They then started another hole, and got water at a
depth of 126 ft. The defendant tendered the plaintiffs the amount
to which they were entitled for this second hole, but refused to
pay for the first hole. This tender the plaintifis refused, and
brought this action for the price of both holes.

In his evidence the plaintifi Winkler said:—

We left the first hole and started to dig the second because we did not
want to wait for the gas to come from the first hole. 1 told defendant that
we had to quit the first hole. I told defendant we could not get the stone
out on account of the gas,

The plaintiff Martin said:—

From my experience in digging wells it is not safe to go down on account
of the gas. When I said I would not do more with this hole, the defendant
said well I guess I will have to pay forit. 8o defendant said to come over to a
spot and start digging another hole and we did.

The trial Judge in his judgment very correctly said:—*The
only dispute is as to whether or not the first hole bored by the
plaintiffs is or is not what under the contract is called a ‘dry
hole.””

The essential part of his judgment is as follows:—

There is such contradictory evidence between the plaintiffs on the on
hand and the defendant on the other as to the eause which induced the plain-
tiffs to abandon the first hole and sink another. 1 am of the opinion that the
plaintiffs were justified in abandoning the first hole, and that while the plain
tiffs might not have adopted perhaps the very best method of overeoming the
difficulty which they met with, namely, a large rock or boulder 70 feet below
the surface of the ground, yet they did everything in reason to overcome the
difficulty and enable them to drill, but the rock still remained and they could
not drill further down on account of it.

And he gave judgment for the plaintiffs for the full amount
claimed.

With deference, I am of opinion that the question is not
whether the plaintiffs were justified in abandoning the first hole
or not, but, did that hole, when they did abandon it, answer the
description of a “dry hole” as understood by the parties when
they entered into the contract? The plaintiff Winkler said:
“A dry hole is 2 hole you don't erib. A dry hole can be any depth.”’
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t the The other plaintiff did not define it, so far as the evidence in the
there appeal book discloses.

A,

vn in The defendant says: “When you strike a stone it is not ‘a  wixkier
stone dry hole’ unless you are at the capacity of the machine.” B
eems The only other witness who deals with the point is Edward a—
s Lamont, J.A.
e up Leect, who testified as follows:—
at a A dry hole is a hole dug to the length of your rods or when you strike
soap stone. It is possible to take out large rock. Took out one four feet
ount thick on Lawson’s place. Blast drill 22 inches in the rock. We never got
W to stuck on a well. If we got down and found a rock we lost the hole and the
and farmer does not pay for it.

The plaintifi’s definition can scarcely be accepted as sufficient,

for under it a well-digger could go down a certain distance and,

@ sot without finding any obstacle whatever, he could cease digging

that 4 if he found it more convenient or more profitable to be elsewhere,

stone and if he did not erib the hole it would, under his definition,

: be a dry hole for which the farmer would be obliged to pay.

— Such a state of affairs cannot be' considered as being within the

wdant contemplation of a contract for well digging. On the evidence

rtoa before us, the first well sunk cannot, in my opinion, be considered

The ! a dry hole, the plaintifis not having reached the capacity of their
machine,

The appeal, therefore, should be allowed with costs and the
judgment reduced to the sum of $186.20. As the defendant
tendered this amount before action and paid the same into Court
with his defence, he is entitled to the costs of action.

the
“dry

Ly

"

o
ain- Appeal allowed.
t the
lain-

BERAE A £ PRSP AR 5

g the Rex ex rel LYNCH v. CANMORE COAL Co.

wlow Alberta Supreme Court, Appellate  Division, Harvey, C.J., Stuart, Beck and
p the Tves, JJ. July 5, 1920.
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Statep case (§ I—1)—By Justice—SEec. 761 Criv. CODE—APPLICATION—
INFORMATION TO BE GIVEN IN—TIME OF ENTERING INTO RECOG-
unt NIZANCE—TIME OF TRANSMITTING CASE.
In an application for a stated + under sec. 761 of the Criminal
Code, the justice must be informed whether the case is to be stated for a

not single Judge or for the Appellate Division in order that he may know

where to file the recognizance, Where the u|vllli«':llion states with

hole sufficient definiteness that the justice is required to state a case for

the the Appellate Division it will be upheld, although it refers to a particular

. sittings of the Court which is unnecessary and of no interest to the
hen Justice,

; The recognizance need not be entered into hefore the last day allowed
aid: for making the application for a stated case; it is sufficient if it is entered
th.? into at any time before the case is stated.
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The three days of sec. 761 sub-sec 3 (¢) of the Criminal Code in which the
case must be transmitted to the Court has been extended by Rule 819
(Alta.) to twenty days,

Where a justice is asked to state a case under see. 761 he is by reference
requested to state the facts.

Case sTATED for the opinion of the Court by a Justice of the

v,
Caxmore  Peace under the provisions of sec. 761 of the Criminal Code.

Coaw Co.

A. Macleod Sinclair, K.C., and H. Ostlund, for appellant.

J. E. A. Macleod, for respondent.

James Muir, K.C., for Minister of Justice.

Harvey, CJ., concurred with STuaArT, J.

Stuart, J.:—Counsel for the respondent the Canmore Coal
Co. raised a number of preliminary objections.

First, he contended that the case had not been properly applied
for in that the application made some reference to the sittings of
the Appellate Division at Edmonton, and Rex v. Dean (1917),
37 D.L.R. 511, 28 Can. Cr. Cas. 212, was cited. The application,
however, did state with sufficient definiteness to inform the
justice how to act that he was required to state the case for the
Appellate Division. In the first and main clause it is true that no
reference is made to the matter but the application concludes with
a notice “that the complainant intends to appeal by stated case
to the Appellate Division of the Supreme Court of Alberta at the
sittings to be held in the City of Edmonton in the month of May,
A.D. 1920.” The reference to the particular sitting was of no
interest to the Justice of the Peace. Under the rules he needs to be
informed whether the case is to be stated for a single Judge or for
the Appellate Division so that he may know where to file the
recognizance whether with the clerk or the registrar. The rule
was undoubtedly substantially complied with and this objection
should be overruled.

Leaving the second objection for the moment, the third one
was, that the required recognizance should have been entered
into not later than the last day allowed for making the application
for a stated case, which had not been done. This objection is
based on see. 762 of the Cr. Code which reads:—*“The appellant
at the time of making such application and before a case is stated
and delivered to him by the justice shall . . . enter into
a recognizance, ete.”” Short and Mellor, page 420, was referred
to but the passage does nothing more, apparently, than repeat the
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words of the corresponding 'English statute. And in Stanhope v.
Thorsby (1866), L.R. 1 C.P. 423, at 429, the Court of Common
Pleas, under a provision whose words seem to have been directly
copied in sec. 762, held that it is sufficient if the recognizance is
entered into at any time before the case is stated. I think this
is a sound decision and that, therefore, we should also so decide.
The reasoning of Bovill, Q.C'., seems there to have been adopted by
the Court and I would add that it would appear to me that when
once the application is before the justice the expression “time of
making such application” covers the whole period while he has it
before him up to the time limited for stating and delivering the case.
This objection should be overruled.

Fourthly, it was objected that sec. 761, 3 (¢), of the Code (as
amended by 8-9 Edw. VIL., ch. 9, see. 2), had not been complied
with. It states that “the applicant shall within 3 days after
receiving the case, transmit it to the Court, first giving notice in
writing of such appeal with a copy of the case as signed and stated
to the other party to the proceeding which is questioned.”

But this is only effective if there is no rule otherwise providing
and our rule 819 clearly makes one inconsistent provision, i.e.,
with regard to time. In Re Wood and Hudson's Bay Co. (1918),
40 D L.R. 160, it was admitted that neither what was required
by see. 761, 3 (c), nor apparently by our rules 819 and 821 had
been done. At least, it does not appear that rules 819 and 821
had there been complied with. Possibly, they may have been,
and if they were I am not sure that it was so understood at the
time. Inany case, however, the *“ three days’ of 761,sub-sec. 3 (¢),
has certainly been extended by rule 819 to “20 days" and it
appears that within that time the other provisions even of 761,
sub-sec. 3 (¢), had been complied with. This objection, therefore,
also fails.

The fifth objection was that one of the services which had to
be made on the respondent had been made merely upon Mr.
Macleod who had appeared for the respondent company at the
hearing before the magistrate. Mr. Macleod acted also for the
respondent company in making the preliminary objections before
us and I think, therefore, that it is proper to infer that he was
continuously between the two occasions the properly instructed
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solicitor of the respondents. This being so, 1 think, when the
rule or section does not exact personal service, that service on such
a solicitor is proper service. This pbjection is overruled.

The sixth objection was that the application for the stated case
had not been signed by the applicant or his solicitors. The facts,
which I need not deseribe in detail, are such as to remove all
validity from this objection.

The seventh objection is rested upon the circumstance that,
whereas sec. 761 gives the aggrieved party a right to “apply to
such justice to state and sign a case setting forth the facts of the
case and the grounds on which the proceeding is questioned,”
nevertheless the application here delivered to the justice merely
informed him that he was ““required to state and sign a case under
sec. 761 of the Criminal Code and sec. 1 et seq. of the Alberta
Rules of Court with reference to cases stated under sec. 761 of the
Criminal Code . . . and that your judgment is questioned
upon the following amongst other grounds (setting forth four
distinet grounds).” See. 1 of the rules referred to, i.e., rule 816,
merely requires the grounds of objection to be stated in the
application. Obviously, the tenuous substance of this objection
is that the applicant did not tell the justice that he was required
to state the facts of the case. Rex v. Earley (No. 1) (1906),
10 Can. Cr. Cas. 280, was cited, but it will be observed that the
application there not merely did not contain a request to state the
facts but it requested a statement of the grounds on which the
conviction was (not ‘“questioned” as in the Code)—but *sup-
ported.” In other words, it asked the justice to give his reasons
for his judgment, not the objections which the applicant took to it
which latter is what the Code requires. And, in any case, the
precedents cited by Wetmore, J., all contained facts which ereated
much more serious objection than anything existing here. In
one, the case had not been transmitted within the preseribed tin
In the second, the application had been made orally. In the
third, the only application actually made to the justices was oral,
though a written one had been left with their clerk.

In the present case, I scarcely think it is necessary to disagree
entirely with the decision in Rex v. Earley, supra, because of the
more serious mistake which was there made in the application.
The justice could not be expected to know fully what objections
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were taken to his decision unless he were told in the application.
But as to the facts he is the only one who can state those because
he finds them. And when he has his Code before him and is
asked to state a case under see. 761 (the very section referring to
what must be requested), it seems to me that by reference he is
requested to state the facts. Indeed, I very much doubt if the
passage in sec, 761, sofar as facts are concerned, is intended so much
as a direction to the applicant as it is to the justice although in
grammatical form it applies to the applicant’s request.

I think the request was sufficient in form and that this objection
should be overruled.

Returning now to the second objection, this rests upon the
assertion that the required recognizance had not been filed in this
Court. An enquiry of the registrar, led to the result that no
recognizance could be discovered. The respondent was in no
position to say that one had never been entered into before a
justice as required by sec. 762 but it was certainly entitled to be
assured that one was available for its protection in regard to costs
before the case should go on. Counsel for the applicant stated
that the proper recognizance had been received by Mr. Davidson
and that Mr. Davidson had stated that he had filed it with the
registrar. The Code says nothing about what the justice should
do with the recognizance, but rule 822 states that the justice must,
before or immediately after delivering a case stated totheappellant,
“transmit the recognizance to .. the registrar.” Mr.
Davidson was out of the city on his holidays and the matter could
not be traced. It was his duty to send in the recogniance and
not the applicant’s. In these circumstances 1 think the proper
course is to give the applicant appellant time to have the matter
traced. The case should, therefore, stand adjourned to the next
sittings at Calgary, when the applicant should be at liberty to
shew that a proper recognizance is on file.

Beck, J.:—In this case I think the only one of the preliminary
objections taken by the respondent to the right of the Court to
hear the stated case is the absence of proof of the giving and
delivery to the magistrate of the recognizance required by see.
762 of the Criminal Code.

0.
CANMORE
Coar Co.

Stuart, J.
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As the recognizance, which it was asserted had actually been
given, could not be found in the short time available after the
objections were raised we adjourned the argument.

We are agreed that the appellant should have an opportunity
of proving the recognizance. If it is proved, the arguments on
the merits may be proceeded with.

Ives, J., concurred with STUART, J.

MURRAY v. COLLINS.

Saskatchewan Court of Appeal, Haullain, C.J.S., Newlands and Lamont, JJ A,
June 28, 1920,

Necucesce (§ II D—104)—PersoN HIRING HORSE—DEATH OF HORSE
FROM ACUTE INDIGESTION—ONUS OF PROOF.
. Where a person hires an animal and takes it into his possession and
it dies from acute indigestion while in his custody, the onus is upon him
to shew circumstances neTtiving negligence on part. Overfeeding is
negligence for which he is liable.

ArpeAL by plaintiff from the trial judgment in an action
for damages for the death of a horse while in defendant’s possession
as a bailee for hire. Reversed.

G. H. Barr, K.C., for appellant.

F. W. Turnbull, for respondent.

Havrraiy, CJ.S.:—In this case the respondent was the
bailee for hire of a horse belonging to the appellant. The evi-
dence shews that the horse died while in his possession, and the
onus is, therefore, upon him of shewing that the death occurred
through no neglect or default on his part. The evidence of
the veterinary surgeon, upon which the case practically turns,
is to the effect that the horse died of rupture of the stomach
which was caused by acute indigestion. It further shews that
acute indigestion could be brought on by overfeeding with sheaf
oats. There is evidence to shew that, immediately preceding
the death of the horse, it was fed with sheaf oats in rather large
quantities. Several witnesses were of opinion that the sheaf
oats were fed in excessive quantities. The veterinary surgeon,
while stating that he would not himself have given such large
quantities of sheaf oats, said he would rather attribute the cause
of death to other reasons. The conclusion I would draw from
his evidence is, that while he has discovered an obvious reason
for the death of the animal, he has only theorised as to another
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possible cause of death. There is no evidence to shew what
food was given to the horse before the sheaf oats were fed to him,
and there is nothing to support the theory that indigestion was
the result of the earlier feeding. As the animal died on his hands,
and there is some evidence of negligent or improper feeding,
1 do not think that the defendant has satisfactorily relieved
himself of the onus cast upon him.

The appeal should, therefore, be allowed, the judgment below
set aside, and judgment entered for the plaintiff for $165 and
costs.

Newranps, J.A. (dissenting):—In this case the defendant
has proved that the horse died of acute indigestion. He also
proved by the veterinary surgeon that the horse had been properly
fed while in his possession, and that the indigestion which caused
its death did not come from the feed he gave it. Under these
circumstances I think he has proved that it was not from any
negligence on his part that the horse died, but from causes over
which he had no control.

He is, therefore, not liable, and the appeal should be dismissed
with costs.

Lamont, J.A.:—The defendant is a well-digging contractor,
and he hired the plaintifi’s mare at $1.50 per day to be used
for the purpose of his business. He used the mare for 8 days,
when she died from rupture of the stomach caused by indigestion.
The evidence discloses that for 6 days after the defendant got
the mare, she was kept in a livery barn in Regina, and fed well-
cured hay and old oats. On the 7th day, September 3, 1919,
the mare and her mate were driven from Regina a distance of
14 miles, with a three-tongue well-digging apparatus. They
left Regina about 8 o’clock in the morning, and arrived at the
scene of their operations about 1 o'clock. The team was then
watered, and fed oat sheaves a short time after. They were
worked that afternoon from 3 to 6 o’clock, when they were again
fed oat sheaves. During the night, the mare in question took
sick, pounded up the earthen floor of the barn in which she was
kept, broke her halter strap, and the barn door having been
left open, went out. The following day,in the evening, the defend-
ant was notified that she had been found dead about a mile
away. The plaintiff now brings this action for damages for the
non-return of the mare to him.
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The authorities to which I make reference in my judgment
in McCauley v. Huber—an appeal heard at this sittings of the
Court—establish that, apart from a special contract altering
the common law rights and liabilities of parties, the rule is, that
where a person hires an animal and takes it into his possession
and it dies or is lost while in his custody, the onus is upon him
of establishing that he took due care of the animal while in his
custody. That care is the care which a prudent man would
take of his own animals under the circumstances. In this case,
the onus is upon the defendant to shew circumstances negativing
negligence on his part. The question is, has he discharged that
onus?

The mare died from rupture of the stomach caused by undi-
gested food fermenting and forming gas. This indigestion often
results from overfeeding, and sometimes from the stomach
getting out of order. The main contention of the plaintifi was,
that the mare had been overfed. It was also contended that
the defendant had been guilty of negligence in other respects,
but I agree with the conclusions of the trial Judge that there was
no ground for believing that any of the other acts of negligence
charged had anything to do with the death of the mare. Then,
was she overfed?

Dr. Boucher, the veterinary surgeon who examined the mare
after she was dead, found a large quantity of undigested food
in the stomach. At the bottom of the stomach there was undi-
gested food about half an inch thick, eaked, which looked as if
it were in a decaying condition instead of in process of digestion,
ind cating, as the doctor said, that all the food in the stomach
was not from the last meal the mare had. This decaying food
had been in the stomach, in the doctor’s opinion, at least 24
hours—from 24 to 48 hours. As to the composition of the food
found in the stomach, the doctor says, “there did not appear to
be anything else in the stomach but the oats and oat sheaves
and mixed up stuff and oats.” It does not clearly appear just
what the doctor meant by the “oats” in addition to the oat
sheaves. If he meant that the stomach contained oats apart
from those coming from the oat sheaves, they must have been
those fed on the morning of the 3rd, before making the 14 mile
trip. If he did not mean that, they must have been the onts
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out of the oat sheaves fed at 1 o'clock on the 3rd. In either
case the decaying food indicated a derangement of the stomach,
and the onus was upon the defendant to shew that such deranges
ment was not caused by overfeeding. There was no evidence
at all of the quantity of oats the mare received before starting
on the 14-mile trip. Neither was there any evidence of the quan-
tity of oat sheaves she received at 1 o’clock, after making the
trip. On the evening of the 3rd, she was fed by John MeDonald,
who testified that he fed the mare two ordinary sized oat sheaves.
Two sheaves, he also said, is ““the usual sized meal for a horse
when working.” MeDonald also says he saw the team fed at
noon by Melsaac and Joe McDonald after the long trip, but
he does not say how many sheaves they received. The defendant
did not have anything to do with the feeding of the horses, but
he gave the following evidence:—"“(). What were they feeding it
that day? A. Sheaf oats. . Did you notice what quantity
of oats they put in for it to eat? A. They put in 4 or 5 sheaves
for the two.”

The evidence does not disclose whether the defendant in
these answers was referring to the noon or the evening meal.
Dr. Boucher, however, testified that he did not think two oat
sheaves in the evening was a dangerous feed for a mare the
size of the one in question, unless they were extra large, and
that, in his opinion, the mare had not been overfed; but on cross-
examination he said that, if his advice had been asked, knowing
it was a change of feed, he would have advised that a smaller
feed be given at first. He said he thought the cause of death
was acute indigestion caused by the stomach getting out of con-
dition, which it might do either from overfeeding or from natural
causes without overfeeding. The stomach in his opinion had
been out of condition 24 or it might be 48 hours. This time
corresponds with the time the decaying food had been in the
stomach. Was that food the cause of the stomach getting out
of order? If it was, the onus was on the defendant to shew that
such food had been given to the mare in proper quantities.

Where death results from indigestion which may have resulted
from overfeeding or from natural causes with proper feeding,
the onus, in my opinion, is upon the defendant to negative over-
feeding for the time that the undigested food was in the stomach.
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In this case from 24 to 48 hours. This would cover the last feed
the mare had in Regina, as well as the noon and evening meals
of sheaf oats. The defendant failed to shew the quantity of
feed the mare had at any meal excepting the last. If the time
he saw ‘4 or 5 sheaves between the two’’ being fed was the noon
meal on September 3, such feed, if five sheaves were given, was
more than the usual feed, for McDonald says two sheaves to
a working horse is the usual feed. Furthermore, all the wit-
nesses, including Dr. Boucher, say, that in changing from hay
and old oats to new sheaf oats, less than an ordinary feed should
be given at first.

I am, therefore, of opinion that the defendant has failed to
shew circumstances which negative overfeeding on his part,
for the time the undigested food was in the stomach, and is,
therefore, liable for the loss. The appeal, in my opinion, should
be allowed with costs, the judgment below set aside, and judgment
entered for the plaintiff for the sum of $165, with interest from
September 3, 1919, and costs. Appeal allowed.

STRAPAZON v. OLIPHANT MUNSON COLLIERIES Ltd.
Alberta Supreme Court, Harvey, C.J., Stuart, Beck and Ives, JJ. July 6, 1920.

MasTER AND SERVANT (§ II C—75)—DaNcerovs prEmises—HiGH ExpLo-
SIVES NECESSARY TO BUSINESS—EXPLOSION—LIABILITY FOR DAM-
AGES,

Where the possession and use of a high explosive is a commonly known
part of the operation of a man's business, and where such explosive
suddenly and without explicable cause explodes, no liability attaches
in favour of those who knew of its presence and whose work to their
knowledge brought them into proximity with it unless there has been
an absence of the degree of care which is proper to be exacted in the
circumstances.

[Rylands v. Fletcher (1868), L.R. 3 H.L. 330, distinguished.)

ArpEAL from a judgment of Hyndman, J., in an action for
damages for injury caused by an explosion in a mine. Affirmed.

Frank Ford, K.C., for plaintiff.

J. M. Macdonald, for defendant.

Harvey, C.J.:—After long and anxious consideration I
have come to the conclusion that the plaintiffi cannot succeed
and that the appeal should be dismissed with costs.

I cannot agree that the principle of Rylands v. Fletcher (1868),
L.R. 3 H.L. 330, applies 20 as to make the defendants liable at




> o s

53 D.LR. DomiNioN Law Reprorts.
all events. The explosives are not like water as in that case,
nor gas or electric currents as in other cases, all of which require
to be kept confined in order to prevent injury. The explosives
without the operation of some other agency will not cause injury,
and we have been referred to no authority which will extend
the principle to such a case.

They are, however, extremely dangerous unless handled
with the utmost care, and no doubt a special duty is imposed
on the defendants in respect of them. The only respect in which
it is contended that they failed in this regard is in keeping the
explosives in the lamp house an unnecessary length of time
and the evidence as to this is of the most casual nature. At
the close of the plaintifi’s case, there was not a word shewing
any negligence in this regard, and the facts disclosing it, insofar
as it is established, are brought out in a few sentences of cross-
examination of one of the defendants’ witnesses,

So far as one can gather from the reasons for judgment and
the general evidence the plaintiff rested his case upon the claim
that he was ordered by the defendants’ superior officers to go
where he was in danger and in consequence of which he suffered
the injury. The trial Judge finds against him on this and I
doubt whether it is of any legal consequence in any event since,
at the time, the plaintifi was not subject to the orders of the
defendants. '

Under the circumstances 1 would hesitate to decide in the
plaintifi’s favour on the evidence given, but even if negligence
has been established in this respect, I cannot satisfy myself
that it was what has, in some of the cases, been called the causa
causans of the injury.

The plaintiff knew of the risk and was warned and took pre-
cautions to avoid it. Afterwards when he thought, and in my
opinion had reasonable ground for thinking, that the risk was over,
and, therefore, was not negligent in his conduct, he deliberately
and voluntarily put himself in the place of danger. It is true
that, but for the defendants’ acts in putting the explosives in
the place where they were, the injury would not have resulted,
but that is the situation always in cases of negligence, but under
our law the defendant is not liable if notwithstanding his negli-
gence the plaintifi’s own negligence is the immediate cause of
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the injury. The reason for that is that it is the plaintis
act and not the defendants’ which is the real cause of the in-
jury.

I see no reason for distinguishing between acts of the
plaintiffi in this respect as regards negligence. If it was the
plaintiff’'s aet, whether it was an act of negligence or not,
which was the cause of the injury, the defendant is relieved.
I think on this ground, therefore, the plaintifi must fail,
though I cannot avoid expressing the view that since what he
was doing was purely and simply the expression of his better
nature when he was assisting in trying to save his employer's
property, a reciprocal expression on the part of the defendants
would be becoming.

Stuart, J.:—In Parry v. Smith (1879), 4 C.P.D. 325, at page
327, Lopes, J., stated what seems to me to be the correct prin-
ciple of law with which we must begin in this case. He
said :—

I think the plaintiff’s right of action is founded on a duty which I believe
attaches in every case where a person is using or is dealing with a highly
dangerous thing, which, unless managed with the greatest care, is caleulated
to cause injury to by-standers. To support such a right of action, there need
be no privity between the party injured and him by whose breach of duty the
injury is caused, nor any fraud, misrepresentation, or concealment; nor need
what is done by the defendant amount to a public nuisance. It is a mis-
feasance independent of contract,

By adopting this opinion as a starting point, I, of course,
obviously take the view that negligence must here be shewn
to support the appellant’s case, but that with such a substance
as an explosive used in blasting in a mine, a failure to exercise
the highest possible degree of care would amount to negli-
gence.

Such an explosive is, I think it may be taken as admitted,
a substance in common use in blasting and mining operations.
My view, therefore, is, that if, without negligence in the stringent
sense in which that failure of duty is to be interpreted in such
a case, the explosive suddenly and without explicable cause,
does explode no liability would attach to the person posses-
sing it in favour, at least, of those who knew of its presence and
whose work to their knowledge necessarily brought them into
proximity with it.
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Possibly, the principle of Rylands v. Fletcher, supra, would
apply in favour of persons passing along a highway or occupy-
ing an adjoining property but having no connection at all with
the business of the person having the dangerous substance in
his possession. In favour of such people, the possessor would
probably keep the substance at his own risk if he kept it so near
the boundary of his own property that an explosion would injure
them, and, perhaps, in the absence of statutory authority, the
greatest degree of care would not exeuse him.

"But where the possession and use of the explosive is a common-
ly known part of the operation of a man’s business, the persons
who, with knowledge of this, come into proximity to the ex-
plosive can surely only complain where there has been an absence
of the degree of care which is proper to be exacted in the cir-
cumstances.

I am inclined to agree with the view which I understand is
expressed by Beck, J., that the kecping of the explosive an
unnecessarily long time in proximity to the persons engaged in
work around the mine might be treated as a failure to exer-
cise the utmost care because no doubt the chances of an explosion
from any cause are increased in proportion to the time the article
is allowed to lie there unused.

But, even assuming that there was for this reason an absence
of the utmost degree of care, we are still confronted with the
problem whether this failure of duty was the real cause of the
accident. The plaintiff saw the fire, he knew, as all did, that
there were dangerous explosives there. He undoubtedly heard
the preliminary and minor explosions. His work even then did
not take him inte proximity to the danger. True he must have
thought that the danger was over, for otherwise he surely would
not have gone where he did. But, unless he was falsely informed
by someone, upon whose knowledge he was entitled to rely,
that the danger was over, and that everything dangerous had
already been burnt up or had exploded, I am unable to discover
any ground of liability. 1 doubt if false information even would
establish liability unless it passed beyond what would obviously
be a mere expression of opinion and was known to he false by
the person giving it. Possibly, an assurance by a person in
authority given to one who was bound to go upon command

127

ALTA,
8. C.
STRAPAZON
v
OvLipHANT
MunsoN
CoLLIERIES
Lrp.

Stuart, J.

{1
i




128

ALTA.
8.C.
SyraPAZON
v
OvLiPHANT
Muxson
CoOLLIERIES
L.

Stuart, J.

y it vl Ao S Baa kot o £ i dsioh ol . STl

Dominion Law ReporTs. [53 D.L.R.

would also establish liability but in the present case we havea finding
that there was no command and along with that no real obli-
gation to obey the command even if given. I would even go
so far as to admit the possibility of liability in the absence of
such a legal obligation to obey if there had been shewn a clear
and unmistakable assurance in words by the managers that
the danger was over, coupled, as no doubt it would have been,
with a strong natural impulse, without legal obligation, to go
and assist in protection of property. But I think the possibility
of a liability upon such a ground is rather vague in point of law
and in any case the trial Judge has found that there was no
such verbal assurance. The possibility of liability seems to
me to vanish entirely when the only assurance of safety that
is suggested is based upon mere example in action and not upon
spoken words.

I think, therefore, the appeal must be dismissed with costs.

Beck, J. (dissenting):—This is an appeal from a judgment
of Hyndman, J., dismissing the plaintifi’s action—one for negli-
gence.

The defendant company have coal mines which they carry
on on a large scale and the numerous employees form a kind
of hamlet in the close vicinity of the mines. The plaintiff was
one of these employees. There was a ‘“‘main magazine” kept
for the storing of explosives needed and used in the getting out
of coal, which was, apparently, situated at a safe distance from
the work and the places frequented by the employees. There
was also a small lamp house close to the mines; but it was also
used as a place in which to put daily the explosives required
for the next day’s work. At the time of the accident the mine
was running in three shifts in 24 hours beginning a short time
before 8 am., 4 p.m., and 12 midnight. At that time there
were about 60 men on the morning shift; about 30 on the after-
noon shift and about 4 on the night shift; all mining.

The custom was to bring each day at about 4.30 or 5 p.m.,
from 3 to 6 cases of explosives from the main magazine to the
lamp house, a quantity calculated as being sufficient for the
three shifts on the following day. ‘It would not take perhaps
ten minutes” to bring the supplies from the main magazine to
the lamp house.
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The general facts of the case are sufficiently set forth in the
trial Judge’s reasons for judgment.

The way the case presents itself to my mind is that the defend-
ant company created, without sufficient reason or necessity,
a situation which was hazardous to their employees generally
during the hours from 4.30 or 5 p.m. till shortly before 8 in the
morning while the supply of explosives needed at only 8 o’clock
in the morning were lying in the small lamp house next to the
blacksmith shop. That this was dangerous ought to have been
appreciated from the bare fact that the explosives were common-
ly kept, according to custom, if not regulations, in a magazine
in a safe, out-of-the-way place. The putting into the small
lamp house and the keeping of them under the circumstances
did, in fact, prove to be hazardous to the employees.

I think the ereation of that situation constituted negligence
for which the company is liable,

The same principle lies, T think, as the foundation of our
recent decision in Mulcahy v. E.D. & B.C.R.Co. (1920), 53 D.L.R.77.
The trial Judge thought the plaintiffi was not entitled to recover
because he found that there had been no order or request by
anyone on behalf of the company to the plaintiff to go and assist
in extinguishing the fire or to save the contents of the black-
smith shop. To my mind, whether this is so or not, is of no
consequence, the circumstances were such, if not to lay a moral
obligation upon the workmen in the neighbourhood of the fire,
at least to lead the well-disposed and good-hearted among them
voluntarily to lend assistance. That is to attract them into
immediate danger.

On the principle above indicated I think the plaintiff is en-
titled to recover. 1 would, therefore, allow the appeal with
costs and refer the case back to the trial Judge to assess the damages
upon the evidence.

Ives, J.:—This is an appeal from the judgment of Hynd-
man, J.

The action is brought to recover damages for personal injuries®
The facts shortly are:—the plaintiff is a miner and at the time
of the accident was in the employ of the defendants who were
operating a coal mine. The defendants kept a stock of explo-

953 p.Lr

STRAPAZON
Munson
CoLLIERIES
L.

Beck, J.

Tves, .




130
ALTA.

8.C.

STrRAPAZON

v,
OvripHANT
MunsoN
CoLLiERIES
Lro.

Ives, J.

DomiNion Law ReporTs. [53 D.L.R.

sives on the premises for use in its mining operations and these
explosives were stored in an isolated building used for the pur-
pose, At some sufficient distance from this magazine was sit-
uate a building known as the blacksmith shop and it appears
that the miners deposited their tools there when they brought
them from the mine at the end of their shift of work, but this
plaintiff did not have his tools there on the day of the fire. Almost

 abutting this blacksmith shop was a shed-like building ecalled

the lamp house in which was kept a supply of explosives sufficient
to meet the mine’s need for 24 hours. This 24 hour supply
was taken daily from the magazine and put in this shed about
6 p.m. and on the day of the accident the supply for the following
day had been brought to the shed before the fire. About 7
pam. of May 14, 1918, fire started in this shed containing the
daily supply of powder. Warning of it was given by the blowing
of a whistle at the engine house, and employees off shift to the
number of perhaps a hundred sought safety in distance, the
superintendent Mr. Brownrigg, warning them to keep back,
and himself setting an example by going away from the scene
of the fire in a westerly direction to a safe distance. A number
of detonations were heard from time to time as the fire progressed,
until finally the roof fell in but no heavy explosion had occurred.
After the building had collapsed, men were seen to be returning
to the scene of the fire and were concentrating on the blacksmith
shop to get out the tools. Brownrigg, Oliphant and Thom
followed and directed an organized effort to try and save the
blacksmith shop. An explosion took place in the ruins of the
shed, killing Mr. Brownrigg and injuring this plaintiff, who
at the time was aiding in the effort to save the blacksmith shop.

The plaintiff swears that Brownrigg, when he started on his
return to the fire, in the presence of Oliphant, Thom, and
Williams ordered him to ““come on and help put out the fire” or
words to that effect. This is denied by Oliphant and Williams
and the trial Judge says:—“I1 come to the conclusion that he
was acting as a mere volunteer and not under orders.” Add
to this finding on the evidence by the trial Judge, the evidence
of the plaintiff himself who says that he was a miner of 16 years’
experience, accustomed to the handling and use of powder and,
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when Brownrigg and Oliphant told him to “go and help save AEI'_A
the blacksmith shop” he “was afraid to go.” He was certainly 8.C.
under no obligation to go. He was not subject at the time to gm"mm
his master’s orders as it was between his shifts of work. Ourauu-
The only fact distinguishing the position of this plaintiff Munson
from that of a stranger is the fact of the employment of this (‘"‘,'4",.:_""
plaintiffi by the defendant and I have come to the conclusion o)
that this fact is not relevant.
Granting for the sake of argument that it is the duty of the
defendant to make and keep safe not only that part of its premises
where the employee actually worked, but all its premises where,
in off hours, the employees might be, and I am not prepared to
admit so much, the trial Judge finds that the defendant first
warned the employees to seck a place of safety, that this plaintiff
was in a place of safety and that he received no order from
anyone to depart from his safe place and no assurance from any-
one in words that the danger was past. Couple with this find-
ing the plaintifi’s own test'mony that he knew of the daily prac-
tice of placing a day’s supply of explosives in this building,
that he had almost daily gone there for what explosives he required
in his own work, and he knew of the presence of explosives in
the burning building, that he had handled explosives as a miner
for 16 years, that he knew the result of the contact of fire with
powder and that at the time he was afraid to go to the seene
of the fire, and the result is I think that in strict law the plain-
tiff was a stranger volunteer.
1 cannot think that the mere return of Brownrigg with and
after other employees to the scene of the fire and the return of
other employees, should revive any liability which existed in
the defendant before the warning to seck safety given after the
danger arose. In view of the findings of the learned trial Judge
and the testimony of the plaintiff, to which I have referred,
I would say that, in my opinion, he deliberately walked to his
own injury.
I would dismiss the appeal with costs.
Appeal dismissed.
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MOGGEY v. BLIGHT.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and
Dennistoun, JJ .A. June 25, 1920.

New tRiaL (§ IV—30)—New EVIDENCE—DISCOVERY OF—SUFFICIENCY
OF IN ORDER TO OBTAIN.

A new trial w"' not be granted as a matter of course where the appli-
cant can shew ' * new evidence of & material character has been dis-
covered. Hcmultnhonlmv (1) That the evidence could not, with reason-
able dlbum have been discovered and have been given before, (2)
that the evidence is not merely verbal corroboration of evidence given
M, the tnAl (3) that the evidence is such that there is a-reasonable

tin.t if & new trial is proceeded with a different verdict to
tlutmthnformumnlwillbe given.

[Trumble v. Hortin (1896), 22 AR. (Ont.) 51; Anderson v. Titmas
(1877),30LT71 uy (1890), 24 Q.B.D, 632; Brown v.

AC 3,

[1909] 2 K.B. 573; uono] followed; Skiar v. Borys (1917),
10 s"L referred to.] - "

AppeAL from an order of a County Court Judge, granting a
new trial on the ground of newly discovered evidence.

J. P. Foley, K.C., for appellant; P. C. Locke, for respondent.

Peroug, C.J.M.:—This is an appeal from an order made by
His Honour Judge Barrett granting a new trial. The action is one
of replevin brought in the County Court of Portage la Prairie to
recover possession of a cow and her calf, valued at $130, which

the plaintiff claims as his property. The defendant states that he
purchased the cow from one Brown and disputes the plaintifi’s
claim. The trial lasted 5 days, over 20 witnesses being examined.
As the Judge states in his judgment on the motion for a new trial,
the issue upon the trial narrowed itself down to the question of
whether there was or was not a brand upon the cow that had been
replevied. At the close of the case, the Judge desired to call
further evidence upon that point and two witnesses were called
by him. These witnesses, Dempsey and Fowler, after making
an examination of the cow in question gave evidence to the effect
that there was no brand upon her. The Judge states that the
evidence of these two witnesses exercised some weight in causing
him to decide, as he thereupon did, in favour of the defendant.

A week after judgment had been given ip the case, the witness
Fowler made a further examination of the cow for the purpose of
again searching for the mark of a brand upon her. On this second
examination, which lasted about 2 hours, he claims to have found
marks of a brand on the upper left hip of the animal in the very
spot he had examined a week before when he had found none.
The plaintiff applied to the Judge for a new trial on the ground
that this new evidence had been discovered. The Judge granted
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the application and ordered a new trial. From that order this
appeal is brought.

Under sec. 328 of the County Courts Aet, R.S.M. 1013, ch. 44,
a new trial or a re-hearing may be granted by the Judge “upon
sufficient cause being shewn for that purpose.” No doubt, the
Judge has a wide measure of discretion in granting or refusing
applications of this nature, but it is a judicial discretion which
must be exercised in accordance with the established principles
governing the granting or refusing of new trials: Murtagh v. Barry
(1890), 24 Q.B.D. 632; Brown v. Dean, [1909] 2 K.B. 573; affirmed,
[1910] A.C. 373; Sklar v. Borys (1917), 10 S.L.R. 359. This is
not a case of the discovery of new evidence which could not, with
reasonable diligence, have been adduced at the trial. It is a case
where a witness who had given testimony at the trial declares
that he has since discovered that that testimony was erroncous
and that he is now prepared to state something quite contrary to
it. To grant a new trial in order to receive such evidence would be,
in my opinion, without precedent and contrary to the interests of
justice. In Hanson v. Ross (1914), 42 N.B.R. 650, McLeod, C.J.,
said, at page 656: “It would be manifestly improper to grant a
new trial because a witness who was examined on behalf of the
defendant claims that he could on a new trial give some different
evidence.”

There is the further objection that the proposed new evidence
would be merely corroborative or cumulative in respeet of other
evidence given by plaintifi’s witnesses and  contradicted by
witnesses called by the defendant. See Trundic v. Hortin (1895),
22 AR. (Ont.) 51; Anderson v. Titmas (1877), 36 L.T. 711;
Howarth v. McGugan (1893), 23 O.R. 396; Riverside Lumber Co.
v. Calgary Water Power Co. (1916), 28 D.L.R. 565.

With great respect, I think the appeal should be allowed, and
the order granting a new trial set aside. The plaintiff must pay
the costs of this appeal and of the application to the County
Court Judge for a new trial.

FurLerToNn, J.A.-—8ec. 328 of the County Courts Act,
R.S.M. 1913, ch. 44, provides that “a new trial may be granted,
or a judgment reversed or varied, in any action, suit, matter or
proceeding, upon sufficient cause being shewn for that purpose.”

New trials are not granted as a matter of course where the
applicant can shew that new cvidence of a material character
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has been discovered. He must also shew: (1) That the evidence
could not, with reasonable diligence, have been discovered, and
have been given before; (2) that the evidence is not merely
verbal corroboration of evidence given at the trial; (3) that the
evidence is sch that there is a reasonable probability that if the
new trial is proceeded with a different verdiet to that in the
former trial will be given. Trumble v. Hortin, 22 A.R. (Ont.) 51;
Anderson v. Titmas, 36 L.T. 711.

The point involved in this case is the identity of a cow which
the plaintifi attempted to prove was branded with his brand.
Ten witnesses were called by the plaintiff and nine by the defend-
ant, all of whom gave evidence as to the brand. The trial Judge
then appointed two men—Fowler and Dempsey—to examine the
cow, both of whom swore that the cow was not branded and
judgment was then given for the defendant.

Plaintiff applied under sec. 328 of the County Courts Act for
a new trial, on the ground of newly discovered evidence and also
on the ground that Fowler had made another examination and
discovered that the cow was branded with the plaintiff’s brand.

The plaintiff deposes that since the conclusion of the trial he
has been informed by a large number of reliable and creditable
men that they have made an examination of the cow in question
and have discovered and been able to discern plainly the marks
and brands en the left hip of the cow as described by the plaintiff
in his evidence at the trial.

Such evidence cannot, in any sense, be said to be newly dis-
covered evidence, and in any event would be merely corroborative
of the evidence given by the ten witnesses called on behalf of the
plaintiff.

The sole point then which is left to the plaintiff is the alleged
mistake of the witness Fowler. Fowler, before the trial, examined
the cow for fifteen minutes and could find no brand. After the
trial he says he made an examination lasting two hours and
discovered the brand. It appears to me that under these cir-
cumstances his evidence on the new trial would be of little weight.

The costs already incurred are out of all proportion to the
amount involved, and I think it is in the interest of both plaintifi
and defendant that the litigation should be ended. I would
allow the appeal.

CameroN, HacaarT and DennNistoun, JJ.A., concurred in

" the result. Appeal alloived.
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ANNOTATION Annotation.
BANKRUPTCY ACT OF CANADA, 1920.
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THE ACT CONSIDERED BY SECTIONS WITH NOTES ON
EACH SECTION AS SUBDIVIDED UNDER
THE VARIOUS HEADINGS
by
J. A. C. CAMERON, M.A,, LLB., K.C.

Master in Chambers, Supreme Court of Ontario.
Osgoode Hall, Toronto,

INTRODUCTION.

. CONSTITUTIONALITY OF THE ACT.

EFFECT OF THE ACT UPON CONFLICTING

PROVINCIAL
STATUTES.

. GENERAL EFFECT OF THE ACT.

. THE ACT CONSIDERED BY SECTIONS WITH NOTES ON EACH

SECTION AS SUBDIVIDED UNDER THE FOLLOWING SUB-
DIVISIONS:—

Short title, 1.
Definitions, 2,

PART I—BANKRUPTCY AND RECEIVING ORDERS.
Acts of bankruptey, 3.
Petition and receiving order, 4.
Interim receiver, 5.
Trustee under receiving order, 6
Stay of proceeding, 7.

PART II—ASSIGNMENTS AND COMPOSITIONS.
Assignments, 9, 10,
Provisions relating to receiving orders and assignments, 11, 12.
Composition, extension or scheme of arrangement, 13,

PART III—TRUSTEES AND ADMINISTRATION OF PROPERTY.
Trustees, appointment of, 14.
new, 15,
official name, 16,
duties and powers of, 17-24.
Estate, administration of, 25-28,
settlement and preferences, 20-33.
Bankrupt, dealings with undischarged, 34.
Insolvent corporations, contributories to, 36,
Dividends, 37, 38.
Trustee, appeals from, 39,
remuneration of, 40,
discharge of, 41.
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PART IV—CREDITORS,
Meetings of creditors, 42,
Ins s, 43. -

provnble,

proof of, 4547,
Rutncwd cret{lwn, 48,
Interest, 4
Debts p-ynbh at future time, 50.
Priority, 51.
Landlord, 52.
Disallowance of claims, 53.

V—DEBTORS,
Debtors, duties of, 54.
arrest of, 55,
examination of, 56, 57,
discharge of, 58-62.
VI—COURTS AND PROCEDURE.

Jurisdiction, 63.
Sm:ngx and distribution of business, 64.

wers of, 65.
(.enern.l rur0
Fees and returns 67.

Procedure, 68-73.
Review and appeal, 74
PART VII—SUPPLEMENTAL PROVISIONS.
Married woman, 75.
Part nershiLm, 76.
Evidence, 77-79.
Seal of court, 80.
Death of debtor or witness, 81,
Time, computation of, 82,
Service of notices, ete., 83,
Formal defects, 84,
Corporations, firms and lunatics, who to act for, 85.
Crown, 86.
Barristers and advocates, 87.
Banks, 88,

PART VII—BANKRUPTCY OFFENCES.
Bankruptey offences, 80-97.
Commencemeni of Aet, 98,

6. COPY OF THE GENERAL RULES UNDER THE ACT.

1. INTRODUCTION.

A bankrupt y law means a system created by statute by which an insol-
vent debtor may on petition to the Court be adjudicaied bankrupt. Posses-
sion is taken of ti.e debtor’s property, under order of the Court, the same is
distributed proport.onately amongst his creditors and the bankrupt and his
after acquired properiy is, in ihe discretion of the Court, discharged from
debts provable in bani ruptey existing at the institution of the bankruptcy
proceedings.

The Bankruptey Act which came into force on the first day of July, 1920,
is the third Bankruptcy Act which the Parliament of Canada has passed.
The first Act was passed in 1969, This Act was repealed by the Insolvency
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Act of 1875 which after being in operation for about five years was repealed,
chiefly on the grounds that the administration of the Act was too expensive
and cumbersome. Since the repeal of the Act of 1875 several other Bank-
ruptey Acts were introduced in the House of Commons, but they never reached
the final reading, one, at least, was pmmp(ly lulhd by tbe ﬂnnncul interests
because it provided for the abolish

Bankruptey law has two objectives: one tlw peditious and ical
distribution of the debtor's assets, and, secondly, a release of the debmr
from his creditors when the debtor has not been guilty of any misconduct
or fraud, and has surrendered all his assets

This Act is largely based on the English Bankruptey Act, 1914, 4-5 Geo
V. ch. 59. The English Act is a consolidation of the Acts of 1883, 1890, and
1913.

The rules are also based on the English Bankrup(ry rules and are to have
the same effect as if enacted by the Act, are to be judicially noticed, but must
not extend the jurisdiction of the Court.

2. CONSTITUTIONALITY OF THE ACT.

The Act is a direct interference with the property, estate and civil rights
within a Province of a debtor residing in the same or another Province, and
the question arises has the Dominion Parli jurisdiction to enact the
present legislation. It is submitted that it has.

Under the British North America Act the Dominion Parliament has
exclusive jurisdietion in respect of ““ The Regulation of Trade and Commerce”
(sec. 91, clause 2), and in respect of *“‘Bankruptey and Insolvency” (see.
01, clause 21). These are expressly enumerated in the classes of subjects
assigried to the Parliament of Canada.

Each Provincial Legislature has exclusive jurisdietion in respect of * Prop-
erty and Civil Rights in the Provinee” (sec. 91, clause 13), and in respeet
of “Generally all matters of a mercly local or private nature in the Province”
(elause 16).

At the time when the British North America Act was passed bankruptey
and insolvency legislation existed and was based on very similar provisions
both in Great Britain and the Provinces of Canada. In 1869 the Dominion
Parliament passed an Insolvency Acl. This Act was repealed by a new
Insolvency Aet of 1875, which, after being twice amended, was, together
with the amending Acts, repealed in 1880,

The Insolvency Act of 1875 was held by the Judicial Committee of the
Privy Council to be intra vires the Dominion Parliament. Cushing v.
Dupuy, 5 App. Cas. 409; 49 L.J. (P.C.), 63. That Aet, in addition to pro-
visions usual in such enactments for the compulsory transfer of the insolvent’s
assets to the assignee in insolvency and for the realization and distribution
among creditors, contained provisions for proceedings in the Courts, and,
amongst others, one which made the decisions of certain Cours in insolvency
litigation final, so far as any appeal as of right was concerned. These pro-
visions were attacked as being laws in relation to (1) “property and civil
rights in the Province” and (2) “procedure in civil matters”—sec. 91, clause
14. They were, however, upheld as relating to “bankruptey and insol-
vency.”

Sir Montague Smith in giving judgment in the above case said:—
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“It was led for the appellant that the provisions of the Insolvency
Act interfered with property and civil rights, and was therefore ullra vires.
This objection was very faintly urged, but it was strongly contended that
the Parliament of Canada could not take away the right of appeal to the
Queen from final judgments of the Court of Queen’s Bench, which, it was
said, was part of the procedure in civil matters exclusively assigned to the
legislature of the province. The answer to these objections is obvious.
It would be impossible to advance a step in the construction of a scheme
for the administration of insolvent estates without interfering with and
modifying some of the ordinary rights of property, and other civil rights,
nor without providing some special mode of procedue for the vesting,
realization, and distribution of the cstate, and the settlement of the liabilities
of the insolvent. Procedure must ily form an tial part of any
law dealing with insolvency. It is therefore to be presumed, indeed it is
a y implication, that the Imperial statute, in assigning to the Domin-
ion Parliament the subjects of bankruptey and insolveney, intended to confer
on it legislative power to interfere with property, civil rights, and procedure
within the Provinces, so far as a general law relating to those subjects might
affect them,”

After the repeal of the Insolvent Act of 1875, the Ontario Legislature
passed the Assi ts and Pref Act. Section 9 of the latter Act
(now sec. 14, R.8.0., 1914, ch. 134) which postpones judgments and executions
not completely executed by payment to the assignment for the general benefit
of ereditors was attacked as “bankruptey and insolveney” legislation.

The Judicial Committee of the Privy Council in Ke Attorney-General of
Ontario v. Attorney-General of Canada, [1894] A.C. 189, decided that such
legislation was within the competence of the Provincial Legislature so long
as it did not confliet with any existing bankruptey legislation of the Dominion
Parliament. Lord Herschell in pronouncing judgment stated at page
200:—

“It is not necessary in their Lordships’ opinion nor would it be expedient
to attempt to define what is covered by the words ‘bankruptey’ and ‘insol-
vency’ in section 91. But it will be seen that it is a feature common to all
the systems of bankruptey and insolvency to which reference has been made,
that the enactments are designed to secure that in the case of an insolvent
person his assets shall be rateably distributed amongst his ereditors whether
he is willing that they shall be so distributed or not. Although provision
may be made for a voluntary assignment as an alternative, it is only as an
alternative. In reply to a question put by their Lordships the learned counsel
for the respondents were unable to point to any scheme of bankruptey or
insolvency legislation which did not invlove some power of compulsion by
process of law to secure to the creditors the distribution amongst them of
the insolvent debtor's estate. In their Lordships’' opinion these consider-
ations must be borne in mind when interpreting the words ‘bankruptey’
and ‘insolvency’ in the British North America Act. It appears to their
Lordships that such provisions as are found in the enactment in question
relating as they do to assignments purely voluntary do not infringe on the
exclusive legislation power conferred upon the Dominion Parliament. They
would observe that a system of bankruptey legislation may frequently
require various ancillary provisions for the purpose of preventing the scheme
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mey of the Act from being defeated. It may be necessary for this purpose to
ires. deal with the effect of executions and other matters which would otherwise
that be within the legislative competence of the Provincial Legislatures. Their
the Lordships do not doubt that it would be open to the Dominion Parliament
was to deal with such matters as part of a bankruptey law, and the Provineial
the Legislatures would doubtless be then precluded from interfering with this
Ous. Legislation, inasmuch as such interference would affeet the bankruptey law
eme of the Dominion Parliament. But it does not follow that such subjects
and as might properly be treated as ancillary to suen a law, and therefore within
s, the powers of the Dominion Parliament, are excluded from the legislative
ing, authority of the Provineial Legislature when there is no bankruptey or insol-
ities veney legislation of the Dominion Parliament in existence.”

any The decisions of the Judicial Committee of the Privy Council on the
it is constitutionahty of certain legislation passed by the Dominion Parliament
nin- under other clauses of sec. 91 which purported to give exclusive juridsiction
nfer to the Dominion Parliament throw light on the subject. It had been uni-
lure formly held that Dominion legislation in such matters which affeets “prop-
ight erty and civil rights” and “procedure within the Provinee” is intra vires

the Dominion Parliament provided that for the proper enforcement and to

ture give full effect to the Dominion legislation it is necessary to encroach upon the

Act matters assigned to tre provineial legislatures and to such extent only.

jons It was held in Valin v. Langlois, 5 App. Cas. 115, that the Dominion
wefit Act imposing upon certain existing provineial Courts the duty of determining

election petitions relating to Federal elections was intra vires the Dominion

i of Parliament, as not a law in relation to administration of justice in the provinces
mich including the constitution, maintenance and organization of provineial
long Courts. Section 92, clause 14.

nion In Citizens Insurance Co. v Parsons, 7 App. Cas. 96, 51 LJ. (P.C)
e 11, it was held that an Act of the Provinee of Ontario providing for uniform
conditions in fire insurance policies which was attacked as being legislation
jent in relation to “the regulation of trade and commerce” was intra vires the
wol- Ontario Legislature relating to “property and civil rights in the Provinee ”
» all Sir Montague Smith stated that the two sections 91 and 92 of the British
ade, North America Act must be read together and the language of one interpreted
vent and where necessary modified by that of the other It becomes necessary,
ther a8 s0on a8 an attempt is made to construe the general terms in which the
sion classes of subjects in clauses 91 and 92 are deseribed, that both sections
s an and the other parts of the Aet must be looked at to ascertain whether language
msel of a general nature must not by necessary implication or reasonable intend-
v or ment be modified and limited.
) by In Russell v. Regina, 7 App. Cas. 829, i* was held that the Canada Temper-
n of ance Act, which was attacked as invading provineial rights in three respects:
der- (1) “shop, saloon, tavern, auctioneer, and other licenses, in order to the raising
tey’ of a revenue for provineial, local, or municipal purposes;” (2) “property and
heir civil rights in the province;” (3) “generally, all mattors of a merely local
tion or private nature in the province” was intra vires the Dominion Parlia-
the ment.
hey In Bank of Toronto v. Lampe, 12 App. Cas. 175, an Act of the Province
ntly of Quebec imposing taxation upon banks carrying on business in the Provinee,

eme the amount of the tax depending in part upon the amount of the bank's
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paid-up eapital and in part upon the number of its branches in the Province,
was attacked on the ground that it was not direct taxation with the Provinee,
and that banks as the offspring of federal legislation were not proper subjects
of provincial legislation. It was held intra vires the Quebec Legislature as
legislation in relation to “direct taxation within the Province in order to the
raising of a revenue for provincial purposes’ (sec. 92, clause 2).

In Tennant v. Union Bank, [1894] A.C. page 31, a provision in the Domin-
ion Bank Act which empowered banks to take warehouse receipts as collat-
eral security for the re-payment of moneys advanced to the holders of such
receipts was contested as legislation in relation to “property and civil rights
in the Provinee” and therefore wltra vires the Dominion Parliament. The
Judicial Committee of the Privy Council however were of the opinion that
though it did affect such rights, it interfered with them no further than the
fair requi of a banking Aet would warrant and they upheld the law
as one relating to banking under section 1, clause 15. The principle is well
laid down by Lord Watson, who gave judgment in this case, in the following

“Bection 91 gives the Parliament of Canada power to make laws in relation
to all matters not coming within the classes of subjects by the Act exclusively
assigned to the legislatures of the provinces and also exclusive legislative
authority in relation to certain enumerated subjects. . . . Section
92 assigns to each provincial legislature the exclusive right to make laws in
relation to the classes of subjects therein enumerated. . . . The
objection taken by the appellants to the provisions of the Bank Act would
be unanswerable if it could be shewn that by the Aet of 1867 the Parliament
of Canada is absolutely debarred from trencbing to any extent upon matters
assigned to the provincial legislatures by section 92. But section 91 expressly
declares that ‘notwithstanding anything in this Act’ the exclusive legislative
authority of the Parliament of Canada shall extend to all matters coming
within the enumerated classes; which plainly indicates that the legislation
of that Parliament so long as it strictly relates to those matters is to be of
paramount authority. To refuse effect to this declaration would render
nugatory some of the legislative powers specially assigned to the Canadian
parlinment. For example, among the enumerated classes of subjects in
section 91 are ‘patents of invention and discovery’ and ‘copyright’. It
would be practically impossible for the Dominion Parliament to legislate
upon either of these subjects without affecting the property and civil rights
of individuals in tne provinces, . . . The power to legislate conferred
by that clause (91) may be fully exercised, although with tne effect of modi-
fying civil rights in the province.”

The result of the decision in Tennant v. Union Bank is that legislation
of the Dominion Parliament, so long as it strictly relates to the subjects
enumerated in section 91, is of paramount authority even though it trenches
upon the matters assigned to the Provincial Legislature by section 92.

Attention is drawn to the following cases:—Atlorney-General (Onlario)
v. Altorney-General (Canada), [1896] A.C. 348; Attorney-Gemeral (Canada)
v. Attorney-Generals Ontario, Quebee, Nova Scotia (Fisheries Case), [1895]
AC. 700; GT.R. v Attorney-General (Canada), [1907] A.C. 65; Toronto v.
C.P.R., [1908] A C. 54; Montreal v. Montreal Street Railway, 1 D.LR. 651,
[1912] A.C. 333, 13 Caun. Ry. Cas. 541; Attorney-General (Ontario) v. Attorney
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General for Canada (References Case), [1912] A C. 571; John Deere Plow Co.
v. Wharton, 18 D.L.R. 353, [1915] A.C. 330; Bonanza Creck v. The King,
26 D.L.R. 273, [1916] 1 A.C. 566; Attorney-General (Canada) v. Attorney-
General (Alberta), 26 D L.R. 288, [1916] 1 A.C. 588; Attorney-General (Ontario),
v. Attorney-General (Canada), 26 D.L.R. 203, [1916] 1 A.C. 598.

The present Bankruptey Act, whieh is based largely on the Imperial
Act, appears to be bankruptey or insolvency legislation of the character
referred to in Cushing v. Dupuy, 5 App. Cas. 409, and in Re Attorney-General
(Ontario) v. Attorney-General (Canada), [1894] A.C. 189, and in view of the

Privy Council’s decisions above referred o intra vires the Dominion Parlia-
ment.

.
8. EFFECT OF THE ACT UPON CONFLICTING PROVINCIAL
STATUTES.

The Privy Council in Re Att'y-Gen'l (Ontario) v. At'y-Gen'l (Canada),
[1804] A.C. 189, beld that the Provincial Legislature had authority to pass
certain legislation which was ancillary to bankruptey and insolvency legis-
h.uon in the nbnnne of bwkruptcy or mml\em-\ legislation by the Dominion

Parl t. As the Dominion Parl t introduced no bankruptey or
insolvency legislation, the different Provinces passed assignments and prefer-
ences Acts which had the effeci, on an assignment for the benefit of creditors
being made, of postponing thereto judgments and executions not completely
executed by payment and providing for a rateable distribution of all the assets
of the debtor amongst his creditors. In the absence of bankruptey and
insolvency legislation by the Dominion Parliament these provincial Acts
were clearly intra vires.

The present Bankruptey Act provides that on the making of a receiving
order the trustee shall be thereby constituted receiver of the property of the
debtor, and thereafter, except as directed by the Act, no creditor to whom the
debtor is indebted in respect of any debt provable in bankruptey shall have any
remedy against the property or person of the debtor in respect of the debt
or shall commence any action or other legal proceedings unless with the
leave of the Court. (Section 6.)

Section 9 of the Act provides that an insolvent debtor whose liabilities
exceed $500.00 may make an authorized assignment; that is, an assignment
to a trustee authorized by the Act. The section further provides that every
assignment made by an insolvent debtor other than an authorized assignment
for the general benefit of his creditors shall be null and void. Section 3 pro-
vides that a debtor wko makes an assignment for the benefit of his creditors
commits an act of insolvency. These sections are in direct conflict with the
Assignments and Preferences Acts. Any assignment made under these Acts
by a debtor is null and void in so far as the effect of the provision of the
Bankruptey Act.

ﬂecnon 11 of the Act provides that every receiver order in every authorized

t shall take precedence over (a) all attachments of debts unless the
debt involved has been actually paid over, and (b) all other attachments,
executions or other process against the property exm-m such thereof as have
been completely executed by payment.

Sections 6 and 11 above referred to directly relate to civil procedure
incident to bankruptey legislation and would repeal by implication any
conflicting provincial statutes.

141

Annotation.
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Bections 29, 30, 31, 32 and 33 of the Aet deal with fraudulent conveyances.
The provisions of these sections are broader than the sections in the Assign-
ments and Preferences Acts touching upon the same subjects.

Having regard to the decisions of the Privy Council above referred to,
and particularly what was stated by Lord Herschell in Re Att'y-Gen'l (Ontario)
v. Att'y-Gen'l (Canada), [1804] A.C. 200, that “Their Lordships do not doubt
that it would be open to the Dominion Parliament to deal with such matters
as part of a bankruptey law, and the provincial legislature would doubtless
be then precluded from interfering with this legislation, inssmuch as such
interference would affect the bankruptey law of the Dominion Parliament "' —
it would appear that all provineial legislation which has any bearing upon
or deals with any of the matters mentioned in the Act, should be carefully
considered, and if in conflict with the provisions of the Act, or if the effect
of such provincial Acts is an interference with the bankruptey legislation,
then such legislation would be wlira vires the Provinces.

4. GENERAL EFFECT OF THE ACT.

The Act provides for three methods of distribution of the debtor’s assets
and the administration of his estate: (1) Adjudicating the debtor a bankrupt
by making an order called a receiving order for the protection of the debtor's
estate (sec. 4, sub-sec. 5); (2) the execution by an insolvent debtor of
an authorized assignment ; that is an assignment made by him for the general
benefit of his creditors to a trustee authorized by the Act to act as trustee,
(sec. 9), and (3) a composition, extension or sch of arr t sub-
mitted by the debtor in writing and approved of by the creditors and the
Court (sec. 13).

1. The procedure to adjudicate a debtor a bankrupt is by obtaining a
receiving order, The order is obtained upon petition duly verified by affidavit
by a ereditor having a debt amounting to not less than $500.00. The appli-
cation is made to a Bankruptey Court, which, under section 65 of the Act,
is the Supreme Court or the High Court of the Province. To support a
petition there must have been an act of bankruptey committed by the debtor
within six months before the date of the presentation of the petition. Section
3 of the Act sets forth very clearly what constitutes an act of bankruptcy.
The making of an assignment by a debtor, whether un nuthorued _gnmom
or not, a fraudulent conveyance, a fraudul an
unsatisfied execution, his goods sold by a almnﬂ or hlmng no goods to be
found, constitute acts of bankruptey. A debtor may also commit an act
of bankruptey by exhibiting at any ing of his eredi a stat
of bhis assets and liabilities which shews that he is insolvent. If the debtor
assigns or disposes of any of his goods with intent to defraud or delay his
creditors, or if he makes any bulk sale of his goods contrary to the provisions
of the Bulk Sales Act, he also commits an act of bankruptey. A petitioning
creditor to obtain an order must have proof to support his debt. If the Court
is not satisfied with the proof it may, however, adjourn the proceedings in
order to enable a creditor to prove his debt. In case of ay authorized assign-
ment being made the Court may-instead of adjudicating the debtor a bankrupt
and making a receiving order, continue the proceedings under the authorized
assignment provided, of course, that it appears that the estate can be best
administered under the assignment. The Court is empowered to make an
order for an interim receiver if it is shewn to be necessary for the protection
of the estate.




T e s s e ™

53 D.LR. DominioN Law Rerorrs.

2. An insolvent debtor whose liabilities to creditors exceed $500.00 may
at any time prior to the making of a receiving order against him make to an
suthorized trustee in his locality an assignment of all his property for the
general benefit of his credit This assi t is made in pursuance of
the Act and vests the trustee with all the powers for the distribution of his
property as provided in the Act. Section 9 expressly provides that every
assignment other than sn assignment of this character made by an insolvent
debtor for the general benefit of his ereditors shall be null and void.

The Act contains provisions making effectual the receiving order and an
authorized assignment for the benefit of creditors. Upon the making of
the receiving order or an authorized i nt all attacl , debts,
executions and other process not completely executed by payment cease to.
have priority (sec. 11) and no ereditor shall have any remedy against the
property or person of the debtor in respect of his debt, or shall commence
any action or other legal proceedings except with the leave of the Court
(sec. 6). It is provided that inspectors shall be appointed, the claims of the
creditors shall be proved, the assets distributed and all proceedings taken by
the trustee for the economical and expeditious winding-up of the estate.
The preferential lien of the landlord and other preferred claims are duly
protected. Adequate provision is made for the setting aside of all fraudulent
conveyances or preferences and the legislation in this particular is much
broader than that now in force in the Provinces. Sections 58, 59 and 60
provide for the discharge of the bankrupt upon application being made to
the Court. The procedure for obtaining a discharge and the grounds that
must be shewn in that connection are set forth in detail in those sect.ons.
If the bankrupt or authorized assignor has not received his discharge and
he obtains credit to the extent of five hundred dollars or upwards from any
person without informing that person that he is an undischarged bankrupt
or an undischarged assignor, or if he engages in any trade or business under
a name other than that under which he was adjudicated bankrupt or made
such authorized assignment without disclosing to all persons with whom he

enters into any business transaction the name under which he was adjudicated
bankrupt or made such authorized assignment by virtue of section 90 shall
be guilty of an indictable offence and liable to a fine not exceeding five hundred
dollars and to a term not exceeding one year's imprisonment, or to both.
3. Bection 13 provides that an insolvent debtor may either before or
after the making of a receiving order or the making of an authorized assign-
ment submit to an authorized trustee in writing & proposal for a composition
in satisfaction of his debts or an extension of time for payment thereof, or ¢
scheme of arrangement of his affairs. The trustee may thereupon convene a
meeting of the ereditors for the ideration of such proposal. If the eredit
and the Court approve of the proposal the same is binding on all the creditors.
The Court may require security to be given for the carrying out of the proposal

agreed upon. Ample pro isions have been made to safeguard the creditors’
interests

5. THE ACT CONSIDERED BY SECTIONS WITH NOTES THEREON .
Suort TiTLE,
1. This Act may be cited as The Bankruptey Act.
2. The original section 2 of the Act has been amended by the Bankruptey
Act Amendment Act, 1920, and as amended is as follows:
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(a) “affidavit” includes statutory declaration and affirmation;

(b) “alimentary debt” means a debt ineurred for necessaries or main-
tenance.

Attention is drawn to section 61 (¢) which provides that an order of
discharge of a bankrupt shall not release the bankrupt or authorized assignor
from any liability for alimony. ’

() “appeal court” means the court having jurisdiction in bankruptey,
under this Act, on appeal.

Under section 63 (3) the courts named in that sub-section are constituted
appeal courts of bankruptey.

(d) “assignment’’ includes conveyance.

This definition is very extensive. See section 9 with reference to the effect
of an assignment.

(e) “assignor” means the maker of an assignment, whether under this
Act such maker may lawfully make such assignment or such assignment may
lawfully be made, or not;

(f) “authorized unirnment" means an assignment made as provided in
this Act to an authorized trustee by an authorized assignor of all his property
for the general benefit of his ereditors.

Section 9 provides for an authorized assignment. Section 3 constitutes
such an assignment as an act of bankruptey,

3) “authorized assignor” means an insolvent assignor whose debts
provable under this Act exceed five hundred dollars,

If an insolvent debtor makes an assignment other than to an authorized
trustee the assignment is void. See section 9.

(h) “available act” “act of bankruptey” means an act of bankruptey
available for a bankruptey petition at the date of the presentation of a petition
on which a receiving order is made.

See section 3 for definition of an act 