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DOMINION LAW REPORTS
REX T. TONY SCHMIDEL. ALTA.

Alberta Supreme Court, Byndma*, J. June S*, 1910. y. p-
Internal revenue—(| 1—8)—Inland Revenue Act R.S.C. ItiUti. ch.

SI, sec. 180—Indictable offence under—Arrest of accused— 
Justification—Search warrant.

An offence under see. 180 of the Inland Revenue Act, R.8.C. 1906, ch.
51. is a criminal offence and indictable, but in order to justify the arrest 
of an accused it is necessary to shew that the still, etc., were found in 
the place which the search warrant authorized the officers to search, 
where the warrant specifically mentions the “dwelling” of the accused, 
it does not include an isolated cabin on a piece of land which is not 
proven to be the property of the accused.

An information which alleges a "still”, etc., suitable for the manu
facture of "intoxicating liquors” instead of "spirits,” as mentioned in 
the Act is fatal to a conviction.

Application to quash a conviction for an offence laid under statement, 
sec. 180 of the Inland Revenue Act. Conviction quashed.

J. McKinley Cameron, for applicant; 0. Lafferty, for the 
Crown.

Hyndman, J. :—The defendant was arrested and brought be- Hysdmsa. i. 
fore the Magistrate as the result of a warrant to “search” his 
“dwelling.”

The facts are that the warrant to search was issued on the 
ground that there was reason to suspect that a still, worm or other 
apparatus, etc., were concealed in the dwelling of Tony Schmidel 
at or near Burmis. The dwelling was searched and nothing of the 
kind was found there, but later such things were found in a cabin 
or shack in the woods some 200 yards distant from his house, a 
fence running between them, but a well defined trail leading from 
one place to the other. No person was found in the cabin at the 
time, but certain accounts or memoranda were found therein 
which pointed very strongly to a connection of the accused with 
the operations which were evidently being carried on there.
Ownership by the accused of the cabin or the land upon which it 
is was not proven beyond suspicion.

At the trial, an objection was taken at the proper moment to 
the jurisdiction of the justices on the ground that accused was 
not properly before them, having been arrested without a war
rant, but such objection was over-ruled. It was argued also
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Ilyndman, J.

that even had the prohibited goods been found in his dwelling 
and under his control and operation, sec. 048 of the Code which 
authorises the arrest without warrant of anyone found commit
ting any criminal offence would not apply to an infraction of the 
Inland Revenue Act. R.S.C. 1906, ch. 51. I am of opinion, how
ever, that an offence laid under see. 180 of the Inland Revenue 
Act does constitute a criminal offence, and in fact is, in terms, 
expressly made indictable. But in order to justify the arrest of 
the accused it was necessary first to shew that the still, etc., 
were found in the place which the warrant authorized the officers 
to search or that he was fourni committing a criminal offence. 
The warrant specifically mentions the “dwelling” of the accused, 
which is a distinct and definite building or premises from an 
isolated cabin on a piece of land which was not proven to be the 
property of the accused, and he was not found therein. Conse
quently, following the decision of Her v. Pollard (1917). 39 D.L. 
R. Ill, 13 Alta. L.R. 157, 29 I 'an. Cr. ( as. 35. the accused was im
properly arrested, and the justices were without jurisdiction to 
try him.

Another objection taken was that the information does not 
disclose any offence inasmuch as it alleges a still, etc., suitable for 
the manufacture of “intoxicating liquors” instead of “spirits" 
as mentioned in the Act.

It would seem to me that this possibly is also fatal to the 
validity of the conviction. It may lie that there are many kinds 
of intoxicating liquors which cannot be classed as “spirits.” and 
it would seem to me necessary for the Crown to allege and prove 
that the offending goods are suitable for the manufacture of 
spirits. There is no satisfactory evidence that such was the 
ease.

I am of opinion for the reasons above stated that the convic
tion should be quashed, with the usual protection order, but 
without costs. Conviction quashed.
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GIDDINGS t. CANADIAN NORTHERN R. Co. SASK.

Saskatchewan Court of Ap/ual, Haultain, C.J.S., Newland'* and 
Lumont, JJ.A. June l\, 1920.

C. A.

Appeal (§ VII L—470)—Finding* or jury—Language not clear— 
Interpretation of.

Whore the meaning of the language used by a jury in not clear, that
language is to be interpreted in the light of the issues presented by the
pleadings, the evidence and the charge of the trial Judge.

Ili.C. Electric R. Co. v. Dunphj (1919), 50 D.L.K. 204, 59 Can. H.C.lt.
263, followed.]

Appeal by defendant from the trial judgment inane statement,
the plaintiff for damages for the death of her husband,a locomotive 
fireman. Varied.

O. //. ('lark, K.C., for appellant.
D. Campbell, for respondent.
Haultain, C.J.8., concurred with Lamont, J.A. Haultain.cj.s.

Newlands, J.A.:—In a(hlrt»ssing the jury the trial Judge Newland». j.a. 
stated the facts to lx* as follows:—

Now the facts are that on the day in question, which I think was on 
July 21, 1917, the deceased Ciddings was apparently making the necessary 
preparations prc|>aratory to starting out on his work as the fireman on an 
engine which was in charge of Ilarry Lovitt as engineer; anil us part of his 
duties in getting ready for his work, he went from the engine where it was to 
the west of the coal track, going easterly to the ice house, to get ice to use on 
the yard engine, to keep the water fresh, I presume. That at the coalpit 
track, at the northerly end thereof, and just clear of the lead track, there was 
standing an engine and tender, the engine facing north, the tender south 
thereof, and the box ear immediately south of the tender, but whether coupled 
to the tender or not there is no conclusive evidence. That south of this ear 
there was an open space variously estimated at from 4 to 9 feet, and then a 
string of four cars, the most southerly of which was in the coalpit. Another 
loaded ear was started from the extreme southerly end of the track, started 
by men with a ear-mover, “pinched down,” as the expression is, allowed to 
run down this track to the coaling plant on its own momentum, and it struck 
the ear that was in the coaling plant, driving the same northerly, that the 
ear so driven came in contact with the four ears which were on the truck, and 
unfortunately at the moment when those four cars were so driven northerly 
so as to come in contact with the car which was immediately to the south 
of the engine, apparently the deceased was between them and was crushed 
to death.

Upon those facts, the jury found that defendants were guilty 
of negligence and that there was no contributory negligence 
on the part of the deceased.

When asked in what the negligence of the defendants consisted, 
they answered :—

01
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Imismuc-h as there were 5 men employed in the eoal doek, one or more of 
whom must have seen a live engine on the eoal track, it seems that there was 
negligence in not assigning one man to warn the engineer or fireman of that 
engine who might be working underneath the said locomotive that a loaded 
eoal ear was about to be run down the incline and to prejiare themselves 
accordingly, and who could also warn employees who might lie crossing the 
track in pursuance of their duties.

This answer consists of two parts; first, that the engineer or 
fireman who might have lieen working under the live engine on 
the track should have lieen warned, and, second, that employees 
who might Ik- crossing the track in pursuance of their duties 
should also have warning that loaded ears were about to lie run
down the incline.

Eliminating the first from their answer, we have a perfectly 
intelligent answer to the question asked them: “Inasmuch as 
there were 5 men employed in the coal dock it seems that there 
was negligence in not assigning one man to warn employees 
who might lie crossing the track in pursuance- of their duties.”

That this man should have also warned the engineer of the 
live engine, was but an additional fact that impressed the jury 
that on this particular occasion there was greater need than usual 
of a man living stationed between the cars to give warning, and, 
there lieing 5 men working there, they thought one could have lieen 
spared from this gang to do this work. I do not think that 
these additional reasons for taking precautions affect in any way 
the jury’s finding that the defendants should have had a man to 
warn employees crossing the track in the ordinary course of their 
duties.

It must happen in a railway yard that employees must pass 
between cars standing on sidings, and I quite agree with the jury 
that it is negligence on the part of the railway company not to 
give employees who must do so some notice when such cars are 
about to be moved.

The jury having found that there was no negligence on the 
part of the deceased, the verdict should stand, excepting as to 
the amount which, in my opinion, exceeds the amount of com
pensation to which the parties on whose behalf this action was 
brought are entitled, and I agree with my brother Lament that, 
unless plaintiff accepts the amount stated by him, there should 
be a new trial.

The defendants should have the costs of the appeal.
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Lamont, J.A.:—On the morning of July 21,1017, the plaintiff’s 
husliand Albert Charles Giddings, a locomotive fireman in the 
defendants’ employ, was crossing the defendants’ tracks in their 
Saskatoon yard in the course of his duty. In doing so,he attempt
ed to pass Ix-tween two cars standing on the coal track. These 
cars were somewhere from 4 to !t feet apart. As Giddings was 
in the act of crossing, one of these cars shot against the other, 
catching him between them anil crushing him to death. For 
the |x-cuniary loss sustained by herself and infant son through the 
death of Giddings, the plaintiff, as administratrix, has brought 
this action. She claims that her husband's death was the result 
of negligence on the part of the defendants.

That negligence was alleged to consist in:
(a) The dangerous and unsafe system employed by the defendant in 

operating or moving its ears by which the two saiil cars were caused or per
mitted to come together in the manner aforesaid, (b) The failure to give or 
cause to be given to the said Albert Charles Giddings, notice or warning of 
the approach of the said moving car or cars.

Negligence in other respects was alleged, but it is not now 
necessary to consider these-. The answers of the jury to the ques
tions submitted to them, so far as material, are as follows:

Q. Was the accident which resulted in the death of the deceased caused 
by negligence on the part of the defendant company? A. Yes. (j. If so, 
in what ilid such negligence consist? A. Inasmuch as there were 5 men 
employed in the coal dock, one or more of whom must have seen a live engine 
on the coal track, it seems that there was negligence in not assigning one man 
to warn the engineer or fireman of that engine who might be working under
neath the said locomotive that a loaded coal car was about to be run down the 
incline and to prepare themselves accordingly, and who could also warn 
employees who might he crossing the track in pursuance of their duties. 
Q. Was the deceased guilty of any negligence which contributed to the 
accident? A. No. Q. At what amount do you assess—fa) Damages for 
widow? (b) Damages for child? A. (a) 18,000, (b) 112,000.

Judgment was entered in necordanee with the verdict of the 
jury. From that judgment this appeal was brought.

The two main grounds of appeal are: (1) that the answer 
of the jury to question 2 is not a finding of negligence, but, if 
it lie so held, it is a finding based solely on the ground that one 
or more of the men employed in the coal dock must have seen 
the live engine on the coal track, and of this there is absolutely 
no evidence; and (2) that the damages awarded are excessive.

So far as the jury’s answer to question 2 is concerned, the 
only difficulty is to determine just what is meant by that answer.

8
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If the jury meant that, under the circumstances of this ease, 
the defendants were guilty of negligence in not assigning a man 
to warn persons aliout to cross the coal track before letting loose 
a loaded ear, the judgment should stand, for there is abundant 
evidence to support the finding. But if the answer means that 
there was no duty upon the defendants to give this warning to 
persons aliout to cross, save only when then- was a live engine on 
the track and that live engine was oliserved by the men at the 
coal dock, the judgment in my opinion should la- set aside, because 
there was no evidence that the men at the dock saw the live engine 
which was on the coal track.

Where the meaning of the language used by the jury is not 
clear, that language is to I» interpreted in the light of the issues 
presented by the pleadings, the evidence and the charge of the 
trial Judge. B.C. Electric H. Co. v. Dunphy (1919), 50 D.L.R. 204, 
59 Can. 8.C.R. 203.

The evidence disclosed that from the defendants’ coal dock 
south, a track had been constructed on an inclined plane for 
175 feet, and from the coal dock north the track was level until 
it reached the main lead. On the inclined track five cars could 
be placed, but the most northerly one would then lie in the dock 
in a position ready for unloading. The defendants’ system 
was to place loaded cars on the inclined track with an engine, 
and then block the wheels so as to hold the cars in place. When 
the first car was unloaded, it would lie pushed forward and the 
next car let down for unloading. Then as each car was unloaded 
the next car on the incline was allowed to run down by means 
of its own weight, and strike the empty car in the dock so that 
the impact would force the empty car forward out of the way.

On the morning in question four empty cars were standing 
on the coal track, one in the coal dock anil the others in front 
of the dock to the north, covering something over 100 feet. To 
the north of the last of these cars stood a box car, tender and engine. 
Between the most northerly of the empty coal cars and the liox 
car there was a space of from 4 to 9 feet. A few minutes after 
7 o'clock in the morning a loaded coal car at the top of the incline 
was unblocked and started down the incline. It reached a speed 
of (i miles per hour, and struck the empty cars with such force 
that they shot forward, closing the space Ix-twcen them and the
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Ikjx car. Through this space the plaintiff's husband was passing 
at the moment of the impact.

The evidence also disclosed, that the i raetice of allowing 
the loaded car to run against the» unloaded ones with sufficient 
force to drive them along the track was very dangerous to any 
employees working under or around an engine on the track if 
the empty cars were driven against the engine. It was also 
dangerous to employee's passing between care on that track, 
unless they had l>een informed or were aware that the unloaded 
ears were about to be driven forward. It was shewn to have 
t>een a usual practice for employees crossing the tracks to pass 
through the space between cars standing on a track; and it was 
further shewn through evidence brought out on cross-exami
nation by counsel for the defendants that, after the accident in 
question, the defendants adopted the practice of sending a man 
to warn persons crossing the tracks when loaded coal cars were 
being allowed to run down the incline.

In his charge, the trial Judge pointed out that counsel for 
the plaintiff contended that the negligence of the defendants 
consisted in employing a dangerous system in letting down the 
loaded cars. On that point he said :—

Now they say it was negligence for the defendant company to employ 
such a system, and they suggest that it is dangerous because of what happened. 
They say that in these yards it is customary and necessary, in the course 
of their duties, for the servants of the defendant—firemen and engineers, 
and I suppose other yardmen—to be crossing those tracks, and that it is 
dangerous to let a car down so as to drive other cars because of the danger 
that these cars will strike men who necessarily in the course of their employ
ment arc crossing the tracks.

And as to whether or not the omission to warn persons crossing 
the tracks amounted to negligence, he said:—

I must, however, say this, that the mere fact that after this accident the 
defendant company have apparently adopted the practice of keeping a man 
to warn persons passing the tracks when cars are, I presume, being moved 
as they were on the day in question, is at law no evidence that the defendant 
company were negligent in not employing such a man before or at the time 
of the accident. We all learn by experience. If the ordinary, prudent man 
would not, up to the time of the accident, have considered it necessary to 
keep a man to warn possible passers over the track; if the ordinary, prudent 
man would not have considered it necessary to do that before the accident, 
then the defendant company would not lx? guilty of negligence in not keeping 
him there even though in the light of their exjjerience they afterwards came 
to the conclusion that it would be safer to have one.
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The jury found that the negligence of the defendant «as the 
cause of the accident.

Viewed in the light of the pleadings, theevidence and the charge, 
I think the jury by their answers intended to express the idea 
that the method adopted by the defendants of running a loaded 
car down the incline so as to push the empty cars forward out 
of the way, was dangerous not only to the engineer and fin-man 
of any engine on that track, which might lie struck by the empty- 
cars, but also to any persons crossing the track at an ojx-ning 
between the cars, and, being dangerous, it was negligence not to 
assign a man to give warning liefore a loaded car was run down. 
The danger to employees crossing the track was just the same 
whether there was a live engine on the track or not. To the 
engineer and fireman of an engine on the track the danger was 
the same whether the engine was observed by the men working 
at the dock or whether it was not. To hold that the jury intended 
to find that a duty to give warning to people about to cross the 
coal dock track between cars existed only when there was a live 
engine on the track and that engine had lieen seen by the men 
working at the coal dock would, in my opinion, Is- inconsistent 
with an appreciation of the danger, which the jury evidently- 
had, as well as inconsistent with their finding that the defend
ants’ negligence—which was a failure to warn under the cir
cumstances—was responsible for the death of (lidding*. The 
language used by the jury does not, as I read it, comix-1 me to 
adopt that construction. The jury’s answer to my mind does 
contain a finding, not well expressed it is true, but yet a clear 
finding, that the defendants were negligent in not assigning 
a man to warn employees who might lx- crossing the track in 
pursuance of their duties. The first ground of appeal therefore 
fails.

The second ground of apjx-al is that the damages awarded 
are excessive.

The action is brought under the Act respecting Compensation 
to the Families of Persons killed by Accidents, R.S.S. 1909, 
ch. 135.

Sec. 3 of the Act in part provides as follows:—
. . . in every inch action the Judge or jury may give such damages

as he or they think proportioned to the injury resulting from such death
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to I he parties respectively for whom and for whose benefit such action has 
been brought.

The jury awarded $8,000 to the widow and $12,000 to the child. 
The child was unborn at the date of the death, hut that ap|x‘ars 
to lie immaterial so long as the action is for the benefit of the 
child. Villar v. (iilbey, [1907] A.C. 139; Orrell Colliery Co. 
v. Schofield, [1909] A.C. 433.

“The damages recoverable under the Act cannot lie founded on 
sentimental considerations, but are given in respect of some 
liccuniary loss and that not merely nominally caused by the 
death." Osler, J.A., in McKeown v. Toronto It. Co. (1909), 19 
O.L.R. 361 at 371.

The wages the deceased was earning prior to his death ran 
from $80 to $130 per month, that is, an average of $105. The 
plaintiff stated in her evidence that the pecuniary loss to her
self and child as a result of her late husband’s death was $70 
or $80 a month. She and her child, therefore, are entitled to 
such sums presently payable as would lie the equivalent of the 
amounts which each respectively might reasonably anticipate 
to receive from the deceased had the accident not occurred. 
The damages to the next of kin in a ease of this kind arc necessarily 
indefinite, prospective and contingent. They cannot lie proved 
with anything like an approach to accuracy, and yet they are 
to lie estimated and awarded.

In Rowley v. London * X. IV. It. Co. (1873), L.R. 8 Exeh. 
221, the Court adopted the rule that in awarding damages, etc., 
for prospective loss of income from property or other earnings, 
the jury ought not to give the plaintiff such a sum as if invested 
would produce the full amount of income which he would probably 
ha\c earned, but ought, in estimating the damages, to take into 
account the accidents of life and other matters, and to give the 
plaintiff what they consider under all the circumstances a fair 
conqiensation for his loss.

In awarding to the widow the sum of $8,000, I do not think 
it can lie said that the jury allowed her a sum which was more 
than the equivalent of the pecuniary benefit which she could 
reasonably expect would have lieen hers had the accident not 
happened. The award of $12,000 to the infant child is, however,
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in my opinion, far in excess of any pecuniary loss suffered by the 
child an a result of the death of his father. Money ran be in
vested so as to yield 5)4% net to the investor; 5yff, on $12,1X10 
amounts to $000. Can it la- said that the child had a reasonable 
expectation of receiving out of an income of $105 a month ami 
such further increase as the father might have received had he 
lived, the sum of $titX) a year until such time as he was minded 
to commence earning himself, anil then receive a capital sum 
of $12,000. In my opinion, it is absurd to say that he could 
have had any such expectation. Although the equivalent of 
what the child might reasonably expect cannot lie gauged with 
accuracy, there must lie some basis in the proof for the estimate. 
That basis in this case is confined to $105 jier month, plus the 
possibility of promotion, which would increase that amount. 
On this basis, after deducting the reasonable expectation of the 
widow, the most sanguine expectation that could reasonably 
tie made for the child could not, in my opinion, be capitalised 
at anything like the sum awarded. I am, therefore, driven to 
the conclusion from the amount awarded to the child, that the 
jury must have taken into consideration matters which they ought 
not to have considered, or applied a wrong measure of damages. 
The judgment therefore cannot stand.

Johnston v. <!. W. K. Co., [1904] 2 K.B. 2.50.
The appeal, in my opinion, should lie allowed with costa, 

and a new trial ordered, unless the parties consent to have judg
ment entered with the damages to the child reduced to Sii.tXM), 
which, I think, is the equivalent of the utmost pecuniary benefit 
of which the child had any reasonable expectation.

Judgment accordingly.

Re CATHERINE DEAN, an Infant.
New Brunswick Supreme Court, Appeal Division, tInzer, C.J., White and 

(trimmer, Jj. April 2d, 1920.
Infants (| I C—11)—Interim order concerning custody—Appeal— 

Right to apply to Chancery Court—Judicature Act, X.B., 
O. 50, r. 10.

Where an order concerning the custody of an infant child is stated 
to be of a temporary nature and substantially an interim order, such order 
will not be interfered with on appeal, it being o|ien to the parties to 
present a petition to the Chancery Court, which is the proper Court to 
deal with such matters, under 0.50, r. 10. of the New Brunswick Judicature 
Act, for the custody of the infant, under which the parties can he heard 
and a conclusion reached which will he binding so far as the interests 
of the infant are concerned.
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Appeal by W. E. Dean from decision of McKeown, ('.J., 
K.B.D., in habeas cor pun proceedings.

B. L. Gerow, for ftp]H*llant.
S. B. Bust in, for Adelaide Dean, contra.
The judgment of the Court was delivered by
(Irimmer, J.:—In this case McKeown, C.J., K.B.D., un<ler a 

writ of habeas corpus made an order on January 9 last by which 
it was provided that the infant, who was then alxmt 2 years 
and 3 months old, having l>een tiom on October 5. 1917, should 
be placed (temporarily) in the custody of Adelaide Dean, its 
mother, the father William Edgar Dean to have access to his 
child on Sunday afternoons. From this order, the father now- 
appeals, seeking to have the same rescinded, and the custody 
of the child given to him.

The proceedings before the Chief Justice were confined entirely 
to affidavits, a great number of which, absolutely contradict
ory, were read on the part of both the father and the mother of 
the infant, and for a I tetter understanding of the matter I consider 
it advisable here to state verbatim the conclusion reached and 
the order made by the Chief Justice. It is as follows:—

The Court: You have no evidence of any acts of impropriety against 
the wife? You are making no claim of that nature?

Mr. Gerow: No, your Honour.
The Court: I will disuse of the matter at once. The permanent 

custody of a child, its maintenance and bringing up and general education 
are not matters which can he finally dis|>osed of by a summary application 
of this kind in the most satisfactory way. It can be better cognizable in the 
Chancery Division of the Court, which deals more effectively with infants, 
estates and wardships and custody of children. All 1 have now to do is to 
decide under these affidavits in whose custody the child should remain under 
the circumstances disclosed, and I may say that if either party is dis|>osed 
to question my conclusion, an action can be brought in the Chancery Division 
of the Court, which will hear all the evidence that may be offered, and make 
decree thereunder. I say that, because I do not want either party to think 
that the decision which I give now must bind for all time. Understanding 
then that it is oj>en to either party thus to question my view, I say that I see 
no reason to vary the interim order which I made the last time this matter 
was before me, and my decision is that the child remain in the custody of the 
mother and it is accordingly so ordered.

Mr. Gerow: That being your Honour’s interim order—
The Court: That is my final order; it may be regarded as an interim 

order if the Chancery Court after full hearing should decree differently, but 
until altered this order stands and must he obeyed.

Mr. Gerow: Your Honour having made this order I submit my client 
has the right to see the child. I have not the slightest doubt that refusal
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will he the ortler erf the day, that he will not he able to aee it. I think it is 
only fair that the Court make some recommendation with regard to that also, 
I would nak that In1 have the right to aee the chilli any time he wants to see it.

The Court: 1 take it there would be no objection on the part of Mrs. 
Dean that the child should he seen and visited by its father. I would ratlier 
make the order by consent, if a day can be agreed on.

Mr. Buetin: (After ronsultation). They say that Sunday is the treat
day.

Mr. Germe: That is satisfactory—Sunday afternoon.
The Court: It will be Sunday afternoon then.
Mr. Buetin: With regard to making our further affidavits?
The Coarf: I am through with it now, you need not make further 

affidavits.
The father and mother of the infant were married at the City 

of St. John on Ortolier 27, 1915, and lived in the city until the 
month of April, 1918. when they removed to the Village* of Mus
quash, in the County of St. John. No difficulties arose Iretween 
the parties, as apitears from the affidavits, from the time of the 
marriage until Septemlier, 1918, when Adelaide, the wife, alleged 
that her huslrand took her by the throat and choked her, causing 
her great pain and suffering, making her afraid to live with him; 
that shortly after this he threatened to kick her out of the house, 
hut nothing more serious happened until February 22, 1919, 
when further difficulties arose and the wife left her home and came 
to St. John to her parents' home, leaving the infant liehind her 
with her husliand. On March 1, 1919, Adelaide Dean alleges 
that she returned to Musquash for the purpose of again living 
with her husband, but was unable to make satisfactory arrange
ments, and returned to the City of St. John on the afternoon 
train. On March 5, 1919, she caused a writ of habeas corpus to 
lie issued out of the King's Bench Division of the Supreme Court, 
commanding the said William Edgar Dean and one Jessie Dean, 
his mother, to have liefore the Court on March 10, the l>ody of 
the said Catherine Elizabeth Alma Dean. This order was olieyed 
apparently and a hearing took place, but liefore the termination 
thereof an agreement was reached between the parents of the 
infant, and they once more lived together, so far as can be ascer
tained from the affidavits, in the City of St. John, and continued 
to live so until Decemlier 31 last, when Adelaide Dean alleges 
her husband again choked her and hurt her. At this time, 
Adelaide Dean alleges she was making a visit to her sister in the 
City of St. John, when alxiut 9 o’clock in the evening her husband
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came in, went up to her, struck her on the shoulder and said— 
"‘What is the idea—get on your clothes and come along with 
me.' I said I was afraid to go with him for fear he would lient 
me. He said he wouldn't.” She states further that she went 
out with him and at the corner of St. Jan es and Carmarthen 
Streets he said—‘‘I am through now, 1 am going to take the 
tiahy,” whereu|ion he took hold of her roughly by the arm, com- 
]idling her to go with him, and shook and hurt her and left her 
at the house of her brother in Broad St. I-ater, the same evening, 
with her sister she went to her home, 308 Carmarthen St., found 
the door looked but could hear her baby saying “Dnddv, let 
mama in," whereupon the said William Edgar Dean, she stntw, 
came out in the hall and pushed her and her sister down stairs. 
She went out then and returned with a policeman in alxiut 15 
minutes, to find that the said Kdgnr William Dean had left ami 
taken the baby with him. On January 3 last, application was 
made to the said Chief Justice of the King's Bench Division 
for another writ of habeas corpus, which is the one upon which 
the order in this case was made. The statements of Adelaide 
Dean are sup)K>rted by affidavits of the members of her family, 
but are vigorously contradicted by her husband, the said William 
Edgar Dean, who is sup)>orted is his statements by the affidavits 
of members of his family.

There is no charge of impropriety on the part of the father 
or mother in either of the applications which were made liefore 
the Chief Justice, the difficulties tieing entirely confined, as 
appears from the affidavits, to family quarrels lietween the 
father and mother of the infant, but the Chief Justice was ap
parently of the opinion, after reading the affidavits, that the 
needs of the child for the time living made it desirable that she 
should lie placed in the custody of her mother. It will lie noticed 
the Chief Justice in his judgment says that the permanent cus
tody of the child, its maintenance and bringing up and general 
education are not matters which can lie finally disposed of by 
a summary application of this kind in the most satisfactory 
manner, but that it can lie better cognizable in the Chancery- 
Division of the Court, which deals more effectively with infants, 
i•states and wardships and the custody of children.
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Without attempting to decide where the custody of the child 
should go at the present time, and while it is undoubtedly lietter 
that a Court of Chancery, having full jurisdiction in the matter, 
should pass upon it, there can, however, as is so very well stated 
by Barker, C.J., in the case of He Annie E. Hatfield (1895), 1 
N.B.Eq. 142, lx- no doubt that pn'md facie the father is entitled 
to the custody of his child, and that the authorities an- very 
plain and positive that the habits and character of the father 
must lx- open to the gravest objection to defeat this right. 1 
am by no means convinced that the allegations made by the wife 
in this case, if true, would lx- sufficient in law to deprive the father 
of the custody of his child, but without deckling this, in view 
of the order made by the Chief Justice, which is, as stated, of 
a temporary nature, and substantially an interim order, and 
in consideration of the interests of the infant, that, so far as 
its custody is concerned, the matter should lx- fully and finally 
passed u)xjn by a Court of competent jurisdiction, 1 am of the 
opinion that this order should not now lx- interfered with, it Ix-ing 
open to the father to present a gx-tition to the Chanei-ry Court 
of this Province, under l). 56, r. 10, of the Judicature Act, for the 
custody of the infant, under which the parties could lx- heard, 
their evidence taken and a conclusion reached which would Is
landing so far as the interests of the infant were concerned.

There will lx- no costs on this application.
Appeal dismissed.

McLEAN T. McGHEE.

Manitoba Court of A ppeat, Perdue, C.J.M., Cameron, Haggart, Fullerton and 
l)c nnistoun, JJ.A. May It, 1920.

Sale (§ I C—17)—Sale of Goods Act R.S.M. 1913, ch. 174—Assump
tion OF OWNERSHIP—No ACTUAL DELIVERY—LIABILITY.

Sec. ti of the Sale of Goods Act, R.S.M. 1913, ch. 174, is sufficiently 
complied with to make a purchaser of a machine liable for the purchase 
price where such purchaser assumes ownership of the machine although 
there has been no actual delivery, and attempts to sell it to a third jierson, 
and authorizes such third person to take the machine and try it out and 
see if it is suitable for his purpose with a view of purchasing it if satis
factory.

Appeal by plaintiff from the trial judgment in an action to 
recover the price of a traction engine. Reversed.
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A. B. Hudson, K.C., for appellant.
G. A. Bakins, for respondent.
Perdue,C.J.M.:—In August, 1918,one Meakins, since deceased, 

agreed with the plaintiff, who is an implement dealer, to purchase 
a tractor engine from him, the plaintiff to take a portable engine 
belonging to Meakins in part payment provided that the plaintiff 
could sell the portable engine. The plaintiff, defendant, Meakins 
and Reekie, a traveller for the International Harvester Co., 
met at Meakins' farm. The terms offered by the plaintiff were 
satisfactory to the defendant. The plaintiff anil Reekie state 
that the defendant then and there agreed to purchase the engine. 
Defendant was satisfied with the engine and the terms of payment 
but denies that the sale was closed. He claims that lie was 
to have a few days time to consult with one Murdoch with whom 
he intended to form a partnership to do threshing, the plaintiff 
providing the engine in question and Murdoch the separator. 
The defendant admits that some days after the aliove meeting he 
telephoned the plaintiff that he would take the engine. Murdoch 
failed to procure a separator and the intended partnership was 
abandoned. The defendant says lie then telephoned to the plain
tiff that he cancelled the sale. It is clear that the plaintiff did 
not agree to cancel the sale. The plaintiff had sent by mail 
promissory notes to lie signed by defendant in pursuance of the 
terms of the sale but these were retained by defendant and never 
returned.

The main defence is that the requirements of sec. ti of the 
Sale of (foods Act, R.S.M. 1913, ch. 174, has not been complied 
with. But the plaintiff’s answer to this is that in the latter part 
of September, 1918, the defendant assumed ownership of the 
machine by attempting to sell it to one Jamieson and by author
izing and requesting Jamieson to take the engine from Meakins’ 
farm and try it to see if it was suitable for Jamieson's punaises 
with a view to the latter purchasing it. This Jamieson took 
the engine and while using it he allowed water to freeze in it and 
cause considerable damage to it.

Jamieson states that at the first conversation defendant 
told him of the terms lietwecn him and the plaintiff but that 
he, defendant, did not need the engine now. Jamieson then 
had a telephone conversation with the plaintiff. He told the

MAN.

C. A.

v.
MKIhek. 

Perdue. CIM



16 Dominion Law Kei’ohts. (53 DA.R.

MAN.

C. A.

McLean
».

McGhee. 

PwUi». CJ.M

plaint iff of the conversation ho hail had with the defendant. 
The plaintiff said that he had nothing to do with the engine, 
that he had sent the note's to defendant for settlement. The 
evidence of this conversation was admit till by consent. A! out 
a week afterwards Jamieson met the defendant and they had a 
further conversation. Jamieson told defendant that he. Jamieson, 
and his partner had decided not to take the engine. Defendant, 
according to Jamieson, expressed his regret and suggest'd that 
Jamieson should take it and try it. Jamieson’s wife was present 
when defendant reja-ated the suggestion that Jamieson should 
take the engine and try it and she corroborates her husband in 
this respect. After Jamieson took the engine it remained at 
his place and was not repaired.

The trial Judge in dealing with the alsive point assumes 
that defendant told Jamieson to try the engine to see if it filled 
his purpose, but considers that this “should not lie construed 
ns an acceptance or a constructive taking of |sissession liy Met dur." 
The trial Judge arrives at this conclusion liecausc defendant 
says that prior to this he had telephoned to the plaintiff and 
“cancelled the side" and that he so informed Jamieson. Hut 
the ] Inintiff denies that the defendant attempted to cancel 
the sale. In support of his statement the plaintiff produced 
the letter of Decemlier 16, written to him by defendant, in 
which the latter says: “Well, I am sending a cheque to pay for 
the grinder (which he had bought at the same time that he 
Ixmght the engine), but I can't pay anything on the engine at 
preeent. 1 have two men in sight just now to buy the engine, 
both good men too." He goes on in the letter to state that he 
would like to see the plaintiff and try and make arrangements 
about selling the engine. “Don’t think,” he writes, “that 1 
am trying to do you out of the money liecausc I aint, only ft 
is no use to us and I haven’t got the money to put into it to lay 
idle.” With respect, 1 think the trial Judge overlooked the im
portance of this letter. It shews that the defendant acknow
ledged the purchase and admitted that he was still liable when 
the letter was written, more than two months after Jamieson 
had received the engine. The attempted explanation given by 
the defendant of his statements in the letter arc ineffective 
and trivial and throw doubt on the value of his testimony as a 
whole.
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The terms of the sale were arranged when the plaintiff and 
defendant met at Meakins’ farm, but the defendant elaims 
that the requirements of sec. 6 of the Sale of Good# Act were 
not complied with. It is enough if the buyer shall accept the 
goods sold and actually receive the same. By sul -sec. (3) of 
sec. 6, R.S.M. 1913, ch. 174:

There is an acceptance of goods within the meaning of this section when 
the buyer does any act in relation to the goods which recognise# a pre-existing 
contract of sale, whether there be an acceptance in performance of the con
tract or not.

In Chaplin v. Rogers (1800), 1 Hast 192, 102 K.R. 75, the parties 
being together in the plaintiff’s farmyard agreed to buy a stack 
of hay standing in the yard at a certain price per hundredweight. 
Two n inths afterwards a third party agreed with defendant 
to buy part of the hay still standing untouched in plaintiff ’s 
yard. Defendant sent the third party to look at the hay with 
the purpose of buying it and the latter took away a part of it. 
It was held that the defendant had dealt with the commodity 
as if it were in his actual possession, and there was therefore 
sufficient evidence of a delivery and acceptance to take the case 
out of the Statute of Frauds. In giving judgment lord Kenyon, 
C.J., said at page 194:

Where goods are ponderous and incapable, as here, of being handed over 
from one to another, there need not be an actual delivery; but it may be 
done by that which is tantamount, such as the delivery of the key of a ware
house in which the goods are lodged, or by delivery <Sf other indicia of property. 
Now here the defendant dealt with this commodity afterwards as if it were 
in his actual possession; for he sold part of it to another person.

Chaplin v. Rogers, supra, was followed in Marshall v. Green 
(1875), 1 C.P.D. 35.

Abbott v. Wolsey, [1895] 2 Q.B. 97, was a case where goods 
sold were delivered to the buyer who took a sample from them, 
and, after examining it, said that the goods were not equal to 
his sample and that he would not have them. It was held that 
there was evidence of an act done by him which recognised a 
pre-existing contract of sale and therefore evidence of an accept
ance within the meaning of the Sale of Goods Act, 56-57 Viet. 
1893, ch. 71. Lord Esher, M.R., points out that the acceptance 
that satisfies the statute and the acceptance that binds the pur
chaser are different things. The acceptance under sec. 4 of the
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English Act (our sec. 6) is such an acceptance as will shew the 
existence of a contract which the Court may enforce. This 
is a different acceptance from that descrilied in sec. 35 (our 
sec. 35) which is to bind the purchaser to pay for the goods. 
A. L. Smith, L.J., in the same case, said at 102:

The question what shall be an acceptance in performance of the contract 
is dealt with by sec. 35, and we have nothing to do with that. The question, 
therefore, which we have to decide is whether there is any evidence of an act 
done by the defendant in relation to the goods which recognised a pre-existing 
contract of sale.

Rigby, L.J., said: “The mere words would as such produce 
no effect; but an act done in relation to the goods which recog
nises a pre-existing contract of sale is sufficient.”

In Taylor v. Great Eastern ft. Co., [1901] 1 K.B. 774, a quantity 
of barley had lieen shipped to the buyer and he was notified 
that it awaited his order at the station. Bigham, J., held that 
an attempt by the buyer to re-sell was clearly an act in relation 
to the goods which recognized a pre-existing contract of sale 
and, therefore, an acceptance.
g| I think the evidence establishes that the defendant attempted 
to sell the engine to Jamieson. At all events he exercised 
such a right of ownership over it that he authorized Jamieson to 
take the engine and try it, which Jamieson did with the unfor
tunate results that followed.

But, in addition to this, defendant states in his letter of Decem
ber 16, that he had then two men in sight to buy the engine. 
When Jamieson failed to buy, the defendant offered the engine 
for sale to others.

I think the acts of the defendant recognized a pre-existing 
contract of sale of the engine to him and that there was an accept
ance of it by him sufficient to satisfy the requirements of the 
statute.

I would allow the appeal and enter judgment for the plaintiff 
for the amount claimed with costs in both Courts.

Cameron and Haooart, JJ.A., concurred with Perdüe, 
C.J.M.

Fullerton,i.A Fullerton, J.A.:—This action is brought to recover the 
price of a second-hand gasoline engine. The only defence is 
that sec. 6, R.S.M. 1913, ch. 174, has not been complied with. 

Sec. 6 provides that :
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A contract for the sale of any good# of the value of $50 or upwards shall 
not be enforceable by action unless the buyer shall accept |iart of the Roods 
so sold, and actually receive the same, or give something in earnest to bind 
the contract, or in part payment, or unless some note or memorandum in 
writing of the contract be made and signed by the party to be charged or his 
agent in that behalf.

Now, it is admitted that nothing was given in earnest to Lind 
the contract or in part payment and that there is no note or 
memorandum in writing of the contract.

Sec. 6 (3) provides that (see judgment of Perdue, C.J.M., 
ante p.17):

The appellant contends that acts were done by the defendant 
in relation to the goods which recognize the pre-existing con
tract. The trial Judge has found against this contention. 
I have carefully read the whole of the evidence given on the trial 
and have arrived at the conclusion that there was an acceptance 
within the meaning of the statute.

The engine in question originally Itclongcd to one Meakins 
who in the summer of 1918 lived about 12 miles from Shoal
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Lake. Early in August the plaintiff had arranged with Meakins 
to sell him a tractor and take in part payment the engine in 
question, providing Meakins could effect a sale of his engine. 
A few days prior to August 26, 1918, Meakins called up the 
plaintiff by telephone and told him that he had a purchaser 
for the engine—the defendant—and asked him to be at Meakins’ 
place on a certain day to meet defendant. Accordingly plaintiff 
went to Meakins' place on the day appointed, accompanied 
by a man named Reekie, who was a traveller for the Interna
tional Harvester Co. Plaintiff, defendant, Meakins and Reekie 
were all present at Meakins’ place when the sale of the engine 
to defendant was discussed. Plaintiff’s story of the arrange
ment that was there effected is as follows:—

4. Q. After dinner what was done then? Any talk between you and 
MrGhec? A. McGhee naked me the price of the engine and the terme and 
I told him and he bought it. He wanted to know the difference between, 
time and eaah and I told him and he bought it. Q. What was the conversation 
lietween yon and him as to price? A, It was $500 cash, or $550 on terms of 
two falls: $275 November 1, and $275 the following November. McGhee 
said, “Will you make it $250 if we pay the first note within 30 days?” And I 
agreed to do that. Q. You agreed to do that? A. I told him I would draw 
the notes due November 1, with the first note written on it “ Discount of $25, 
provided it was paid within thirty days." Q. What did McGhee say to that? 
A. It was agreeable.
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M*M' Reekie, who was called by the plaintiff, completely corro! o-
C. A. rates the story of the plaintiff.

McLean Defendant admits that the price and terms were entirely 
Mi-Ghee satisfactory to him, but that he stated to plaintiff he could do

----- nothing definite that day because he had first to consult his
Fiikrto.jA. partner Murdoch.

In an attempt to corrolwrate his story defendant called 
Murdoch, who was permitted to say that he was present and 
heard defendant ring up plaintiff and say to him: “I guess, 
Jack, we will take that engine.” The plaintiff says there was 
never any such telephone conversation. The trial Judge makes 
no finding as to whether the sale was closed at the Meakins’ 
place or sul scquently by telephone, although one might gather 
from his reasons for judgment that he was of the opinion that 
the sale did take place at the Mealdns' place, because he discusses 
the question of whether or not any possession of the engine was 
taken by the defendant on that day.

For reasons which I will give later, I would give no weight 
whatever to the evidence of the defendant where he is con
tradicted by other witnesses. The evidence of Murdoch, while 
probably admissible, is not entitled under all the circumstances 
to much weight when opposed by evidence of both the plaintiff 
and Reekie, both of whom say that the sale was closed at the 
Meakins’ place and t hat it was in no way conditional on the appro
val of any partner of the defendant. I would hold that the sale 
was closed at the Meakins’ place.

The trial Judge finds that there was no delivery of possession 
at the Meakins’ place on the day the sale was closed.

The engine was standing in Meakins’ yard when the con
versation took place. After the sale was completed, plaintiff 
said he would draw the notes and send them to the defendant. 
The defendant and Meakins then started up the engine and 
began crushing oats for the d fendant and immediately after
wards plaintiff and Reekie left the premises. The trial Judge 
thinks this was not an act in relation to the goods which recognizes 
a pre-existing contract within the meaning of sub-sec. 3 of sec. 
6, R.S.M. 1913, ch. 174, above quoted. He says on this point:— 

It is true that a few minutes later some oats which McGhee was buying 
from Meakins were crushed with the use of this engine; both men attending
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to this operation, but the same thing had been done in exactly the same 
manner two weeks before, so that this last occurrence had no significance with 
respect to acceptance.

I think the Judge has overlooked the fact that the engine 
only became the property of the plaintiff on the day of the sale. 
The deal which Reekie had previously made with Meakins for 
the sale to him of a tractor was conditional on Meakins effecting 
a sale of his engine. When defendant and Meakins were using 
the engine on the previous occasion it was the property of Meakins, 
but after the sale was arranged the property in it passed to plain
tiff and from him to defendant. One would almost think that 
when an article, such as an engine, is on the property of a third 
party tod a sale of it is made there and the vendor then leaves 
the premises and the purchaser remains, that the latter should 
be regarded as having taken possession of it, particularly when 
the third person is present and knows about the sale. Certain 
it is that Meakins, who died before the trial, recognised that he 
was a bailee of the engine for the defendant because later on, 
when a man named Jamieson removed it from his premises, he 
immediately rang up and notified, not the plaintiff but the defend
ant, of the fact. At the argument, I asked counsel for the defend
ant to suggest something further that plaintiff should have done 
to give defendant possession, but received no satisfactory answer. 
The additional fact that the defendant liegan to operate the engine 
to crush oats for himself appears to me to be conclusive on the 
question of possession.

However, if I am mistaken in my view that the sale was made 
at the Meakins’ farm, and it was in fact completed some days 
later, when defendant says he telephoned the plaintiff that he 
would take the engine, I am still of the opinion that there was 
a subsequent “act” of the defendant which recognized the pre
existing contract.

Defendant says that 5 days after he had telephoned plaintiff 
that he would take the engine, he telephoned him cancelling 
the contract. His words are: “I phoned McLean and told him 
that as the fellow we were going to lease the separator from was 
going to thresh himself and had told us we could not get it, there
fore, we would have to cancel the engine." Plaintiff denies 
that anything was said about cancell ng the sale but admits that
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defendant phoned him and said he had made different arrange
ments and wished him to try and sell the engine for him. It 
makes no matter, in this instance, w hiih story is true as, admittedly, 
plaintiff declined to accede to the sale being cancelled and conse
quently a good anil valid contract for the sale of the engine is 
still in existence.

In the latter part of .“epteml er, 1918, one Jamieson saw the 
defendant about purchasing the engine. Jamieson was called 
as a witness by the plaintiff. Le stated in effect that defendant 
explained the terms of his purchase from plaintiff and said, 
“he didn’t need the engine now, that they had dealt in another 
machine, and he said we could have the engine." Jamieson 
further said in his evidence, “Of course, in that conversation 
he explained the deal and he said something about McLean 
having something to do with it. He gave me to understand 
that it was hardly a decided thing between the two of them. 
I was undecided, myself, when I left McGhee as to who was the 
real owner of the engine.” Jamieson says he told McLean he 
would see his partner Doherty and would let him know later 
on what he had decided. He then called up McLean who said 
he had nothing to do with it. Two or three days afteiwards 
Jamieson and his wife went to see the defendant. After some 
discussion regarding the engine, defendant said to Jamieson: 
“Take it over and try it out to our satisfaction and if it was not 
satisfactory, we need not keep it.”

Mrs. Jamieson was called and stated that on the occasion 
last mentioned she heard defendant say to her husband “to take 
the engine and try it and if it didn’t prove satisfactory he didn’t 
have to keep it."

Defendant denies this conversation and says: “I told him 
to see McLean about getting the engine upon trial; I could not 
give him the engine on trial. I had never signed any notes and 
the engine was not mine.”

At all events Jamieson took possession of the engine, removed 
it to his own place, used it for some days and allowed the cylinders 
to freeze up and crack.

Now, at this stage I had perhaps better give my reasons 
for thinking that defendant is an utterly unreliable witness.
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Defendant says that Jamieson some time later on telephoned 
to him and said that the engine didn’t have power enough to 
drive the mill, that he wished to get an engine that would drive 
it, that he had phoned plaintiff hut could get no satisfaction, 
that plaintiff and he were had friends and that he thought if 
defendant would phone him a deal could prohahly lie made. 
Defendant says he phoned plaintiff and said to him, "1 asked 
him how it was he seemed to be assuming this position, that he 
was trying to hold us for the engine.” He says the plaintiff 
replied, “I am not trying to hold you on the engine hut Jamieson 
came to him wanting all kinds of time to try the engine."

The Judge very properly pointed out that there was nothing 
in the converaation with Jamieson that day to warrant such 
a conversation with the plaintiff.

On December 16, 1918, the defendant wrote the following 
letter to the plaintiff :—

Pope, Man., Dec. 16.
Mr. McLean,—

I suppose you will be thinking that I never intend to pay you. We have 
been shut up here for 6 weeks with the fever so I have never been able to get 
up to see you. Well, I am sending a cheque to pay for the grinder, but I 
can’t pay anything on the engine at present. I have two men in sight now 
to buy the engine, both good men too. One of them is Lou Doherty at Owald 
and the other is William Levina, so 1 would like to come up and see you and 
make arrangements about selling it as it is of no use to us only I intend to 
do what is right. Our crop was very poor here this year, it went from 8 to 10 
bushels per acre so by the time we pay running expenses out of that there 
isn’t a great lot left so I would like you to think it over but don't think that 
I am trying to do you out of the money because 1 aint, only it is no use to us 
and I haven’t got the money to put into it to lay idle. Hoping to hear from 
you soon, I am,

John McGhee, Pope.
In the face of this letter there can be no doubt whatever 

that the.alleged telephone conversation sworn to by McGhee 
never took place. Moreover, the letter clearly recognizes his 
liability to pay for the engine and is entirely inconsistent 
with the position he claims to have taken at the time Jamieson 
was negotiating with him for the engine.

Defendant’s attempted explanation on the trial of his own 
letter shews how little reliance can be placed on his evidence. 
He was asked by his own counsel :

Q. You say here “I would like you to think it over, but don’t think I am 
Irving to do you out of Ihe money;" Think over what? A. Think over to
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let me know if he wanted u» to come up and get the thing in shape to sell to 
somebody else who needed it. The shape the engine was in nobody could do 
anything with it.

The absurdity of this answer is apparent when it is remem
bered that there is nothing in the letter about the engine having 
been damaged and so far as the evidence shews plaintiff know- 
nothing about it at the time.

The trial Judge has taken the view that what defendant told 
Jamieson as to taking the engine and trying it should not lie con
strued as an acceptance or a constructive taking of possession 
by him. I cannot agree with this view. I think the act of the 
defendant in dealing with the engine as his own was “an act” 
in relation to the goods which recognised a pre-existing contract 
of sale to him.

I would allow the appeal with costa and enter judgment for 
the plaintiff for the amount claimed with costs of the trial.

D»«i.twiA. Dennistoun, J.A.:—1Taking the Endings of fact made by 
the trial Judge in this case I am of opinion that the apjieal of 
the plaintiff should be allowed and judgment entered for him.

McLean and McGhee entered into a valid contract for the 
sale and purchase of a portable engine. The contract was, 
however, not enforceable as there was in the early stages of the 
matter neither part payment, acceptance, nor a memorandum 
sufficient to satisfy sec. 6 of the Sale of Goods Act, R.S.M. 1913, 
ch. 174.

The trial Judge finds that the defendant McGhee cancelled 
this contract by a telephonic conversation with the plaintiff 
McLean, and that what he did subsequently had no effect on 
the contract so determined.

In my opinion, he could not rid himself of the contract by 
any such summary procedure against the will of the plaintiff, 
and it is clear that the plaintiff refused to consent to cancel
lation.

Subsequently, the defendant permitted one Jamieson to take 
the engine on trial with a view to purchase. So soon as he did 
this he satisfied the requirements of the section and made the 
contract enforceable against himself. Taylor v. Great Eastern 
R. Co., [1901] 1 K.B. 774; Abbott v. Wolsey, [1895] 2 Q.B. 97.

I would allow the appeal and enter judgment for the plaintiff 
with costs here and below. Appeal allowed.
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BOONE T. MARTIN. ONT.
Ontario Supreme Court. Appellate Dirition, Riddell, Kelly, Maeleti and a r

Logie, JJ. June 4, /MO.

Landlord and tenant (i III A—42)—Lessee to pat taxes—Failure—
Assignment—Taxes paid bt landlord—Right or subrogation—
Preference.

Where s lessee covenants to pay all taxes charged on the demised 
premises or upon the lessor on account thereof, including local improve
ments and all other rates, and subsequently makes an assignment for 
the benefit of creditors leaving certain taxes un|iaid which the landlord 
has to pay, the Mercantile Law Amendment Act (R.8.O. 1114. eh. 133.) 
does not confer upon the landlord the right to distrain for the taxes.
Under the Act he is entitled to have the municipality's securities assigned 
to him and to stand in the place of, and to use all the remedies of, the 
municipality in order to obtain indemnification of his loss, but the 
municipality's right of distress ceases upon the payment of the taxes 
and there is no advantageous position to which he can be subrogated.
The landlord is however entitled to a preference for the amount.

Appeal by the plaintiff from a judgement of Rose, J., on an Statement, 
action by a landlord against the assignee for the benefit of 
creditors of his tenant, for a declaration that the plaintiff was 
entitled to a preferential lien upon the assets of the tenant in 
the hands of the defendant, for rent and for taxes paid by the 
plaintiff. Affirmed.

The judgement appealed from is as folio1 s:—
Rusk, J.:—The plaintiff is a landlord: the defendant is the row.j. 

assignee for the benefit of the creditors of the tenant. The 
lease is in writing, made according to the Short Forms of Leases 
Act. The demise is expressed to be in consideration of the rents 
reserved and of the lessee’s covenants and agreements. A yearly 
rent of $4,705.80 is reserved, and there is a covenant on the part 
of the lessee to pay all taxes charged u|»n the demised premises 
or upon the lessor on account thereof, including local improve
ment and other rates. At the time of the assignment for the 
benefit of creditors there was rent in arrear, and certain taxes 
which the tenant ought to have paid remained unpaid, and the 
plaintiff has had to pay them. It is admitted that the plaintiff 
as landlord is entitled to a preferential lien for the rent; the point 
which has to be determined is whether he is entitled to a similar 
lien for the taxes which he has paid.

Mr. McCullough supports the plaintiff’s claim to a preference 
by two arguments', the first, that the covenant to pay the taxes 
is a covenant to pay rent, enforceable by distress, and so entitling 
the landlord to a preference for payments which he would not
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have had to make but for the tenant’s breach of contract: the 
second, that, since the tenant was primarily liable for the taxes, 
the landlord, paying the taxes to protect his own property, was 
entitled to stand in the position of the creditor, the municipality, 
and to recoup himself by distress upon the goods of the tenant 
upon the demised premises.

The first argument—the argument that the covenant to pay 
taxes is really a covenant to pay rent—is based upon the judgment 
of the Appellate Division in East v. Clarke (1915).23 D.L.R. 74, 
33 O. L. R. 624, which, it is suggested, displaces the judgment of 
the Court of Appeal in Finch v. Gilray (1889), 16A.R. (Ont.) 484. I 
cannot detect any inconsistency between these two cases. In 
Finch v. Gilray, where there were covenants to pay rent and to 
pay taxes, it was held that the payment of the taxes was not a 
payment of rent; in East v. Clarke, where there was a covenant to 
pay taxes as rent—and where no rent, other than the taxes, was 
reserved—it was held that the payment of the taxes was a payment 
of rent; in the latter case, the former was distinguished, but there 
was no suggestion that Finch v. Gilray was wrongly decided. 
Finch v. Gilray appears to me to decide, adversely to the landlord, 
the point that is to be decided in this case; and, in my opinion, 
the plaintiff’s claim fails, in so far as it depends upon the first 
argument.

The question raised by the argument that the landlord, on 
paying the taxes, became subrogated to the rights of the muni
cipality, is more difficult. The preferential claim of the land
lord, in respect of rent in arrear at the time of the assignment for 
the benefit of creditors, arises, of course, out of the existence of 
distrainable assets—see C'assels's Ontario Assignments Act, 
4th ed., pp. 145 to 150—and if the landlord, upon paying the taxes, 
became entitled to the benefit of the municipality’s right to dis
train for taxe., the reasoning which leads to the ruling that there 
is a priority as regards the rent would lead, equally, to a ruling 
that there is a priority as regards the taxes. The question, there
fore, is whether he did become entitled to the benefit of the muni
cipality’s right to distrain.

It is suggested that the landlord was in the position of a surety 
for the tenant, but I do not think he was; for the reason that his 
obligation to pay the taxes did not arise out of any undertaking
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given by him to the municipality to pay if the tenant did not; 
and that the municipality's claim against him, like its claim ag inst 
the tenant and against the land, was derived from the Assessment 
Act, R.S.O. 1914, eh. 195, secs. 37, 94, and 95.

This, however, does not dispose of the question; for it is not 
only a surety who upon paying the debt, becomes entitled to have 
an assignment of the creditor's securities and to stand in the 
place of the creditor; the same right is given, by the Mercantile 
Law Amendment Act (R.S.0.1914, ch. 133, sec. 3), to every person 
who, being liable with another for any debt or duty, pays the debt 
or performs the duty. The landlord here was, under the Assess
ment Act, liable equally with the tenant for the payment of taxes, 
and I think he was liable with the tenant, within the meaning of 
the Mercantile Law Amendment Act; therefore, I think the Act 
entitled him to have the municipality's securities assigned to him, 
and to use all the remedies of the municipality in order to obtain 
from hie co-debtor indemnification of his loss. The right to an 
assignment of securities is, I take it, unimportant; for, if the muni
cipality had anything which could properly be called a security, such 
was merely a lien on the land: the right of distress is not a security; 
it is a particular remedy which arises on non-payment: In re 
Rueiell (1885), 29 Ch. D. 254, at p. 265. The question, there
fore, resolves itself into a question as to the effect of the words 
that give to the plaintiff the right "to stand intbeplac of the ” 
municipality, and to use all its remedies.

To stand in the place of the municipality would not benefit the 
plaintiff unless, so standing, he could us:' the municipality’s remedy 
of distress; for the municipality was not a preferred creditor, 
except in so far as the right to distain entitle I it to a p efer- 
ence, similar to the preference which the landlord had for bis rent. 
The case, then, is not like In re Lord Churchill (1888), 39 Ch. D. 
174, or In re M'liyn (1886), 33 Ch. D. 575, in the former of which 
a person upon whom the Mercantile Law Amendment Act conferred 
the right to stand in the place of the Crown, was held entitled to the 
Crown's priority in the administration of assets, and in the latter 
of which a person upon whom the Act conferred the right to stand 
in the place of a judgment creditor of the person whose estate 
was being administered, was held entitled to such judgment 
creditor's priority; for in those cases the priority depended upon
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grounds peculiar to the creditors, the Crown and the judgment 
creditor (see In re Leng, [1895] 1 Ch. 652, at p. 656), and not 
upon the right of the creditor to use any particular remedy. (In 
passing, it may be noted that In re M'Myn was decided before 
the Court of Appeal, in In re Whitaker, [1901] 1 Ch. 9, had dis
approved of the judgment in In re Maggi (1882), 20 Ch. D. 545, 
in which it was held that the preference formerly enjoyed by a 
judgment creditor was not destroyed by sec. 10 of the Judicature 
Act.)

It appears to me, therefore, that, in the final analysis, the case 
depends upon the answer to the question already stated—the 
question whether the right of distress is a remedy of the muni
cipality which the Mercantile Law Amendment Act entitled the 
plaintiff to use. This question seems to be decided by In re 
Russell, 29 Ch. D. 254, in which it was held that the right to dis
train for rent does not pass under the Act to a surety who pays the 
rent: that the right to distrain is not one of the remedies which 
the Act entitles the plaintiff paying the debt to use: that such 
remedies are those proceedings at law or in equity to which, but 
for the Mercantile Law Amendment Act, the payment might have 
been pleadable. There is a slight difference between the wording 
of the Imperial Act (19 & 20 Viet. ch. 97, sec. 5) and that of the 
Ontario Act (R.S.O. 1914, ch. 133, sec. 3), but such difference in 
wording does not seem to warrant any difference in construction; 
and, although In re Russell deals with a right to distrain for rent, 
whereas the question here is as to the right to distrain for taxes, 
I feel that I am bound by that case, just as the Chief Justice of 
the King’s Bench was upon the point which he had to decide in 
He Victor Varnish Co. (1908), 16 0. L. R. 338. It appears to 
me, therefore, that the Mercantile Law Amendment Act did not 
confer upon the plaintiff—the landlord—the right to distrain for 
the taxes; and that, in so far as the right to subrogation depends 
upon the Act, the plaintiff’s claim fails.

Apart from the Mercantile Law Amendment Act, it is said, 
that “where two or more persons are equally liable to the creditor, 
if as between themselves there is a superior obligation resting on 
one to pay the debt, the other after paying it may use the cred
itor’s security to obtain reimbursement; or where one . . . 
has paid his own debt, the burden of which has, for a valuable
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consideration, been assumed by another, ” the one so paying will 
be substituted for or in the place of the creditor: 37 Cyc.. pp. 370, 
371. This, however, does not help the plaintiff; for the reason 
that, unless the Act applied so as to keep the right of distress 
alive for the benefit of the plaintiff, that right ceased upon the 
payment of the taxes, and there was no advantageous position 
left to which the plaintiff could be subrogated: Hodgson v. Shaw 
(1834), 3 Myl. A K. 183, at p. 190; 40 E.R. 70 at 73:37 Cyc., pp. 
410,411.

The plaintiff’s claim, then, must depend upon the Act, and not 
upon any general right to subrogation existing apart from the 
Act; and, the claim under the Act failing, the whole argument 
based upon the fact that the plaintiff was compelled to pay certain 
taxes which, as between himself and the tenant, the tenant ought 
to have paid, fails with it.

The right to priority in respect of the rent is admitted. It is 
also admitted that the amount of the claim is $702.90.

The judgment will therefore declare that the plaintiff is en
titled to a preference for that amount. The success is divided; 
and the costs which were incurred in connection with the claim as 
to the rent between the time at which the exact amount of the 
rent was ascertained and the time of the trial, at which the claim 
was admitted, must be very small; there will therefore be no order 
as to costs.

J. HT. McCullough, for appellant.
Gordon N. Shaver, for defendant, respondent.
The Covet, at the conclusion of the argument, dismissed the 

the appeal with costs, agreeing with the reasons of Rose, J.
Appeal dismissed.

KIDSTON V STIRLING ft PITCAIRN

British Columbia Court of Appeal, Macilonalfl, C.J.A., Martin, (lalliher, 
McPhdlips and Eberts, JJ.A. April IS, lit 10.

Evidence (| VI A—515)—Written contract—Parol evidence as to— 
Admissibility.

Parol evidence of shat the ]tartie* meant by the words "market price" 
as used by them in a written contract pur|>orting to embody the entire 
agreement between them on the subject is not admissible, but when one 
of the parties asserts that he did not get the “market price" for his goods 
aeeorthng to tile contract this is a question of fact and parol evidence 
may be received bearing on this question of fact.

ONT.
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Martin.
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B. C. Appeal by defendant from the trial judgment in an action
C. A. on a contract for the sale of fruit. Reversed.

Kidhtos
r.

Stirling
k

Pitcairn.

E. C. Mayers, for appellant, 
ft. L. Reid, K.C., for respondent.
Macdonald, CJ.A.:—The contract extending over a period of 

7 jears for the sale of fruit is in writing. The price to be paid
Macdonald.

CJ.A. for it “shall be the market price of such fruit in each year." 
This is the only term of the contract which counsel could suggest 
to be wanting in conclusiveness. It could not very well be made 
more sj>eeifio, since the price of fruit would vary from year to 
year.

Plaintiff has however interpreted this term in his particulars 
when he says that the words “market price” was understood 
between the parties to lie the average price realised by the defend
ants from all sales made in each year by the defendants of each 
grade and variety of fruit, less the expense properly incurred 
in handling the same and a reasonable commission on the sale 
of the fruit.

Parol evidence of what the parties meant by the language 
used by them in a written contract purporting to embody the 
entire agreement between them on the subject is not admissible, 
but as I view it it is not a question of interpretation at all, it 
is a question of fact to be proven by the plaintiff when he asserts 
that he did not get the “market price” for his fruit. The plain
tiff’s statement may therefore be taken as evidence bearing on 
this question of fact. The defendants’ counsel accepted that 
statement aa correct and the question therefore is reduced to 
one of evidence of the amounts received by the defendants from 
sales of fruit from year to year and the further question of what 
is to be deemed a reasonable commission. There is, therefore, 
in my opinion, no ambiguity in the contract, nor is it void for 
uncertainty. The prices realised from the sale of the fruit should 
not be difficult to prove and what is a reasonable commission 
is just as capable of proof as what is a reasonable wage or current 
wage in case of a hiring where no wage is mentioned. What is 
a reasonable commission must be decided as one of the factors 
in “market price.”

There is evidence that a scale was used by the defendants, 
called the “sliding scale,” for fixing the cost of handling the
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fruit and the profit which they should receive from the busi
ness, hut it appears not to have been strictly applied, the defend
ants claiming that they have deducted for their profits less 
than the scale would have entitled them to. If the plaintiff 
gave his assent to the application of this scale, then while that 
may not be admissible as evidence to add to the written con
tract, yet, it is evidence of the reasonableness of the commis
sion or profit which the defendants have deducted from their 
returns to the plaintiff.

Ex. 06 furnishes evidence that one week before the contract 
was entered into, the defendants sent a copy of the eliding scale 
to the plaintiff with the intimation that it was effective “amongst 
our affiliated orchards," that is to say, the defendants’ other 
customers. The plaintiff is, therefore, in error when he says 
in ex. 18 that he had no definite knowledge of this scale. He 
says he never agreed to its use, but I do not find that he protested 
at the time against it being a ,'vir one.

On the same point ex. 13 may be looked at in which, referring 
to the season of 1914, defendants speaking of deductions for 
profit say that it is based on the sliding scale and gives them 
approximately a 10% profit. In his answer to this letter, the 
plaintiff makes no comment upon the deductions for profit, 
but asks for information upon two other matters therein mentioned. 
Exs. 30 and 38 relate to the season of 1915, in which reference 
is again made to the sliding scale.

In this case it should be observed that the defendants took 
the risk arising from loss or destruction of fruit delivered to them 
(see ex. 19) and this, having regard to the nature of the products 
marketed, may well have been considerable.

No doubt plaintiff was, from year to year, grumbling and 
asserting that he was not getting all he was entitled to, but it 
appears to me that in a business such as these parties were en
gaged in, it was incumbent upon him to take a firm stand if he 
thought his rights were being infringed and not to allow the alleged 
wrong to be continued from year to year until the term of the 
contract had nearly expired.

The relationship between the parties is contractual, not 
fiduciary. They used the word “commission" as meaning 
profit. The plaintiff, therefore, is not entitled to an accounting

B. C.

C. A. 

Kidston
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Stirling
*

Pitcairn.

Mscdonsld,
CIA
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in the proper sense of the word, but as counsel for the defendants, 
speaking of the footing upon which plaintiff should be paid for 
his fruit, made this statement : “Once that has been settled 
it is a matter of accounting and it will either go to the registrar 
or the parties will perform the arithmetical computation them
selves.” I take it that that course should be adhered to.

A question was also raised concerning some sales of small 
lots of fruit which were not treated by the defendants on the 
same basis as the car lots. I think the plaintiff's contention 
as to these is the correct one, and that they should be treated 
in the manner of other shipments.

The cost of handling and marketing is a question of fact 
capable of proof before the registrar or referee. The amount 
which should be allowed to defendants as profit or commission 
is one which must be decided by the Court itself. In decid
ing this question I think it entirely fair to both parties to apply 
the sliding scale (ex. 14), as evidencing what I think both parties 
recognised as the fair criterion to be applied in ascertaining 
defendants’ profit or commission, at all events it is the only one 
which the evidence supplies. I do not say that the plaintiff 
in terms assented to the application of the sliding scale or that 
it ran be looked upon as in the nature of a contract between 
the parties, but on all the facts, I think the Court may look 
to the conduct of the parties in reference to this scale and say 
that the profit therein provided for would be a reasonable profit.

The plaintiff further claimed that he as a shareholder in 
defendant company was denied dividends to which he was en
titled. He was allotted 50 shares at a premium of $20 per share. 
He paid $1,500 on account of these shares and the defendants 
appropriated two-thirds to the shares and one-third to the pre
mium. Apart from any other question affecting the issue and 
in the absence of appropriation by the plaintiff, assuming that 
he had the right to appropriate, the appropriation by the defend
ants in the way above stated was, I think, within their rights.

I think, therefore, the judgment should be set aside and 
that the action should go back for trial on the basis above indi
cated. Costs of the appeal should follow the event and the 
costs in the Court below should be disposed of in that Court.
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Consolidated with this action was another action in which 
the defendants in this action were plaintiffs and the plaintiff 
in this action was defendant. It was an action brought for 
specific performance of the contract above-mentioned, and for 
an injunction restraining its breach by the defendant therein. 
It was dismissed by the trial Judge, and the judgment is in appeal 
before us consolidated with the above appeal. An interim 
injunction was issued in that action and was obeyed by the defend
ant and as it remained in force as I understand the matter, 
until last year's fruit was dealt with in accordance with the agree
ment of the parties, the question so far as the injunction is con
cerned, has become only one of costs, but in order to decide 
that question of costs and notwithstanding that Mr. Mayers 
stated at our Bar that he did not intend to press for an order 
for specific performance, I think I must, in effect, decide whether 
the action was well founded or not.

The injunction was one form of an order for specific perform
ance and if the facts of the case did not warrant an action of 
that kind then the action was rightly dismissed and the judgment 
below should not be interfered with. At present we do not know 
whether there has been a breach by the fruit company of the 
contract or not which could be set up as an answer to an action 
for specific performance, there was a threatened breach by Mr. 
Kidston, and that was, I think, suEcient to warrant the injunc
tion. The contract was of a specific nature extending over a 
term of years and is one which I think falls within a class in 
which the Courts will grant specific performance.

I think the subject matter falls within sec. 66 of the Sale 
of Goods Act, R.S.B.C. 1911, ch. 203, and were specific or ascer
tained goods. The actiqn, therefore, in my opinion, was rightly 
brought tod ought not to have been dismissed.

The costs form part of the costs of appeal.
I do not think I am called upon to say whether the action 

ought now, in view of the statement of Mr. Mayers, to be dismissed 
or not, that is a matter with which I think this Court is not con
cerned, but must be decided by the said Court as a part of the 
consolidated actions; its decision may be influenced by the result 
of the first action.
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Martin, J.A., would allow the appeal.
Galliher, J.A.:—I am agreeing in the judgment of the Chief 

Justice.
McPhillips, J.A.:—I am of the opinion that the appeals be 

allowed, a new trial to be had to take the accounts upon the 
basis of the market price, as defined by Mr. Kidston, which upon 
the appeal was taken to be the true basis, for the taking of the 
accounts, coupled, however, with the utilization of the sliding 
scale—which, in my opinion, upon the facts, should be the over
riding scale where necessary. The contract is established and 
should be specifically performed, but as counsel for the appellants 
have only asked for a decree of specific performance covering 
the year 1919,1 would limit the decree to 1919 without prejudice 
to any further proceedings to hereafter proceed to compel specific 
performance for later breaches (if any). I have not thought 
it necessary to go over, in detail, the evidence which is somewhat 
voluminous. I content myself by saying that it is without 
hesitation I find that there is an enforceable contract and it was 
right and proper that an injunction issued to restrain the delivery 
and sale of the fruit to other than the appellants. I am not satis
fied that there has been any breach of the contract upon the part 
of the appellants which would render it proper to refuse specific 
performance. In truth there is no such evidence. A breach 
to bring about a refusal of specific performance must be serious 
and wilful, and this is wholly absent. On the other hand, we 
have the respondent threatening and attempting to commit 
what, if accomplished, would have been a most serious and wilful 
breach of the contract, only restrained by the injunction.

The appeals should be allowed.
Eberts, J.A. would allow the appeal.

. Appeal allowed.

REX ». BELL.
Alberta Supreme Court, Walsh, J. May IS, 19S0.

Intoxicating liquors (| III A—55)—Liquor Extort Act—Acquiring 
liquor tor extort—Duty to register—Dutt to reef in
REGISTERED PREMISES -REASONABLE TIME ALLOWED FOR HAULING.

A consignee is not subject to prosecution under the Liquor Export 
Act (Altai), sec. 3, for failure to keep liquor in his registered premises 
until he has had sufficient time to clear the Customs, pay the freight and 
make arrangements for hauling the liquor from the cars to his warehouse.
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Application to quash a conviction by a Police Magistrate 
for neglecting to register as required by the Liquor Ex)»rt Act, 
of Allierta, and for failure to keep the liquor as provided in the Act, 
the applicant having acquired the liquor for shipment or export. 
Conviction amended.

J. B. Barron, for motion.
Erie Haney, for Attorney-General.
Walsh, J.:—The defendant moves to quash his conviction by 

the Police Magistrate at Calgary for that he “ha'ing acquired 
liquor for shipment or export to or sale in any other part of Canada 
did omit or neglect to register with the Attorney-General of the 
Province of Allierta as required by the provisions of the Liquor 
Export Act, of Alberta, or to keep the said liquor as provided in 
the said Act, contrary to sec. 6 of the said Liquor Export 
Act." The facts disclosed by the depositions are that two 
car-loads of whisky reached Calgary on the 29th of January 
last. It was admitted by his counsel that this liquor was 
owned by the defendant. It.was imported by him from the United 
States but on the date in question the duty was not paid on it, 
neither were the freight charges. The cars containing it then 
stood on the bonded track in the railway yards sealed by lioth the 
Customs department and the railway company so as to prevent 
the removal of the contents until payment of the duty and freight 
charges. At that time the defendant had not complied with the 
provisions of the Liquor Export Act nor did he do so until four 
days later. Before the arrival of this liquor he was engaged in 
negotiations with the Customs authorities for a bonded warehouse 
in which to store these goods and his failure to register under the 
Act seems to have been due to the delay in getting the necessary- 
leave for the establishment of this warehouse.

The Act, requires every person who has or keeps in 
his iiossession liquor for shipment or export to or sale in 
any other part of Canada or a foreign country or who in 
Alberta sells or ships liquor to be delivered at any point outside 
of Alberta to forthwith upon acquiring or obtaining any liquor for 
the purposes aforesaid or commencing any such trade or business 
register with the Attorney-General without further notification, 
giving at the same time particulars of the location of the premises 
used by the applicant for the purpose and a detailed statement of
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ill kinds and brands of liquor and the Mount and quantity of each 
kind. It further requires him to keep all such liquor on such 
premises until required for transportation or shipment out of 
Alberta.

The real question is whether or not upon the above facts the 
defendant is within the Act. He contends that he is not because 
he was not in the actual possession of the liquor on the date named 
but it was then in the possession of either the Customs authorities 
or the railway company or both of them. I am unable to agree 
with this view. He was admittedly the owner of the liquor, and 
so he had acquired it on the date in question. The property in it 
was then in him subject only to the right of the Customs authorit ies 
to withhold it from him until the duty was paid and to the lien of 
the railway company for the freight charges. I do not think that 
it was necessary that he should have the liquor in his actual 
physical possession to bring him w ithin the Act. He bought it and 
brought it to this Province for the express purpose of exporting it 
to some other part of Canada and so he had it here and he acquired 
it and obtained it (to use the words of the Act) for the very purixise 
for which registration under the Act is made necessary. The 
reason which he gives for not registering is one which might very 
property have appealed to the Attorney-General for refusing to 
prosecute him for this breach of the Act but does not justify me in 
holding him not guilty of it.

It is objected that the conviction is double and I agree that 
this is so. Failure to register is one offence under the Act and fail
ure to keep the liquor in the registered premises is another and 
quite distinct one. I think that I have the power to amend the 
conviction by striking from it as I do the words “or to keep the 
said liquor as provided in the said Act." While I think the evidence 
quite justifies the conviction for failing to register I do not think 
it warrants a conviction on the other charge for the liquor only 
reached Calgary on the 29th of January and the defendant was 
clearly entitled to sufficient time to clear the Customs, pay tin1 
freight and make arrangements for hauling the liquor from the 
cars to his warehouse before making himself liable to prosecution 
for failing to keep it in his registered premises. To hold otherwise 
would mean that a consignee would be subject to such a prosecution 
the minute the wheels of the car containing the liquor stopp'd
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turning in the yards to which it was consigned. Though but one 
fine was imposed for these two offences it was the minimum fine 
under the Act and so no difficulty arises in respect of it.

The conviction will be amended as nl>ove and the motion to 
quash will be dismissed but without costs.

Judgment accordingly.

ALTA.
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It ARTEL v. HEMPHILL. g. c

BrilitA Columbia Court oj Appeal, Macdonald, C.J.A., Marlin and T~
McPkUlips, JJ.A. April IS, WHO. C. A.

New tmal (j II—6)—Dismissal op action bepoke plaintiff’s case is
CLOSED.

When the trial Judge dismisses an action before the plaintiff's case 
is closed, whereby plain error of law and miscarriage of juatice occurs, 
a new trial will be granted.
Appeal by plaintiff from the judgment of Clement. J. statement. 

New trial ordered.
S. S. Taylor, K.C., for appellant.
J.W. de b ?arrit, K.C., for respondent.
Macdonalo), CJ.A.:—I would allow the appeal. There Msedossid. 

should be a new trial.
Martin, J.A., would dismiss the appeal. Mania. i.a.
McPhillipb, J.A.:—In my opinion, the proper disposition MaPhiiupaJA. 

of the appeal is to direct a new trial. The trial Judge saw fit 
to dismiss the action before the plaintiff's case was closed and 
in doing this, with all due respect, I think, there was plain error 
of law and plain miscarriage occurred. Evidence was adduced 
at the trial of a primA facie case of negligence, requiring the 
Hemphill’s Trade Schools Limited to discharge the burden of 
shewing that the negligence was not its negligence and that 
burden was not discharged. In truth, there was no opportunity 
to do so in consequence of the course adopted by the trial Judge.
Had the plaintiff’s case been closed and the evidence as to quantum 
of damages been introduced, medical and other testimony, the 
case would have warranted the entry of judgment for the plain
tiff, but as damages would have to lie assessed, the interests 
of justice would seem to require, looking at the whole case, the 
direction that a new trial be had between the parties. Here 
the defendant owed a duty to the plaintiff even greater than 
that owing by a master to his servant, and even were the present 
case one of that character, the evidence, as adduced at the trial,
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*•c* shews that the driver of the truck was not selected with due
C. A. care, but was wholly incompetent, and should not have been

Nahtsl entrusted with the driving of the truck, nor should the plaintiff 
Hemphill. *leve ^Jeen rent out with such an incompetent person in charge 

of the truck. The onus must rest on the defendant to shew that 
MrPhiUipU.A. q( ^ truck was, in fact, fitted to discharge the duties

which he was put to discharge. The defendant’s duty to the 
plaintiff, a pupil for instruction, was to safeguard the pupil from 
injury in every reasonable manner (see Carmack v. School 
Board of Wick <t Pulteneytown (1889), Sees. Cas. (Scotch), 16 
Rettie 812, 813, 814; Critp v. Thomas (1890), 63 L.T. 756; 
Williams v. Body (1893), 10 T.L.R. 41), and when the pupil was 
under the direction of officials of the company, it was the duty 
of the company to see to it, as in the present case, that the driver 
of the truck was of proved and known efficiency. On the other 
hand, the evidence, as adduced at the trial, on the part of the 
plaintiff, was that the driver of the truck, with whom the plaintiff 
was instructed to go, was, to the knowledge of the company, 
absolutely inefficient and it is reasonable to believe, upon all the 
facts—of course the defence was not gone into—that the proxi
mate cause of the accident arose from the incapacity of the driver 
of the truck, and to escape liability, the onus is upon the company 
to shew that the driver of the truck was of proved and known 
efficiency, or that the accident was not occasioned by the ineffici
ency of the driver of the truck, but was because of the negligence 
of the driver of the other car which collided with the car in which 
the plaintiff was, there being no incompetency or contributory 
negligence on the part of the driver of the company's truck. 
Jones v. C.P.R. Co. (1913), 13 D.L.R. 900, 16 Can. Ry. Cas. 
305, 30 O.L.R. 331, is an authority which may be usefully looked 
at, although that case involved the breach of a statutory duty. 
In considering the question of legal liability in the present case, 

, it is well to note that Lord Atkinson deals with the question
at large and apart from the statutory duty. The question of 
common employment would not be open, in my opinion, or 
available to the company. In any case, were it open, any such 
defence would be defeated by evidence which was adduced in 
the present case, that the driver of the truck with whom the plain
tiff was sent out was not selected with due care (see Lord Watson
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in Johnson v. Lindsay <$• Co., [1891] A.C. 371). The appeal *•C'
should be allowed and a new trial be had between the parties C. A.
—the costs of the first trial to abide the event of the second McPhiWpe.J.A. 
trial, the appellant to have the cost» <f the appeal.

New trial ordered.

DONER t. LOOSE.

Manitoba Court oj Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and 
Dennistoun, JJ.A. May 11, l»tO.

Brokers (| II B—10)—Real estate—Bale or land—Commission— 
HumciENCT or services.

When s reel estate broker produces a purchaser ready, willing and able 
to purchase property listed with him for sale, and a formal agreement 
is drawn up and signed by the owner of the property and the purchaser, 
the broker is entitled to his commission although the purchaser sub
sequently backs out and no effort is made to enforce the agreement.

Appeal by plaintiff from the trial judgment in an action by a 
real estate agent for commission on the sale of land. Reversed. 

W. S. Morrissey, for appellant; D. A. Stacpoole, for respondent. 
Perdue, CJ.M., and C ameron,J.A., concurred with Fullerton,

J.A.
H ago art, J.A.:—This is an action brought by the plaintiff for 

a commission earned in effecting a sale of the plaintiff’s land, 
lots 17,18 and 19 in the Parish of St. Norbert and certain live stock 
and chattels, and during the negotiations it was agreed that in con
sideration of the procuring of a purchaser at a price and on terms 
satisfactory to the defendant, the defendant should pay SI ,000 as 
a commission which was a sum less than the regular or usual amount 
for such service.

The terms of the alleged sale were reduced to writing and consist 
of two documents, one written by the defendant dated September 
5, 1917, addressed to the Dominion Farm Exchange and Doughie, 
Jack & Lyons, the sulwtgehts of the plaintiff, which is in these 
words:—

This is to say that in the event of a sale being completed by me to C. 
Bleaadale, of my farm and chattels, at Ht. Adolphe, lots 17, 18 and 19, 8t. 
Norbert, I agree to pay you a cash commission of 81,000, this is to be accepted 
by you in full. Yours truly, Elmer P. Loose.
and upon the same date there is drawn up a formal agreement 
ltetween the defendant of the one part, as vendor, and the said 
Bleasdale, as purchaser, providing for the sale of the said property,

MAN.

C. A.
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containing all the details of the purchase, which is signed and 
sealed by the defendant and one Calvert Bleasdale, the purchaser. 
On the delivery of that document the plaintiff had earned the 
commission of 11,000, and there was nothing done by which 
the defendant was released from his obligation to pay that sum.

There was a good deal of evidence given on the trial as to what 
was meant by a completed sale and as to what took place sultse- 
quently in the negotiations with one Barker. This evidence was 
improperly admitted. The writings are there to apeak for them
selves and there is nothing to shew that the defendant was released 
from his obligation to pay the moneys earned by the men who 
acted as agents for the vendor. The foregoing facts dispose of the 
whole matter. I think the trial Judge should have refused to 
receive the evidence property objected to and should have entered 
a verdict for the plaintiff for $1,000, the sum claimed.

Fullerton, J.A.:—The plaintiff alleges that a considerable 
time prior to September 5, 1917, the defendant listed with her and 
with Doughie, Jack 4 Lyons, real estate agents, his farm in order 
that the plaintiff and the said Doughie, Jack 4 Lyons should obtain 
for him a purchaser for the said property and agreed to pay a 
commission in case they or any of them should obtain a purchaser, 
that plaintiff and said Doughie, Jack 4 Lyons obtained a pur
chaser for the said property in the person of one C. Bleasdale, 
who was acceptable to the defendant, and who was ready, willing 
and aide to purchase said property, at a price and on terms satis
factory to the defendant and in consideration for procuring said 
purchaser the defendant agreed to pay to the plaintiffs the sum 
of $1,000 and that subsequently Bleasdale entered into a binding 
agreement under his hand and seal to purchase the said farm from 
the defendant. There is also the allegation that Doughie, Jack 4 
Lyons had duly assigned to the plaintiff all their claim for com
mission against the defendant.

The defence denies every material allegation in the statement 
of claim and in par. 6 sets up the defence relied upon at the trial. 
Par. 6 reads as follows:—

In the alternative the defendant repeats paragraphs 2, 3. 4 and 5 hereof, 
and says that if any agreement as to commission was signed by the defendant 
(which by the way is not alleged), it was signed after an agreement or arrange
ment was made with the said Bleasdale, and after the defendant had informed 
the said Doughie of the terms and conditions under which he would make a
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nie to the eeid Bleaedele end after the defendant had explained to the said 
Doughie what he, the defendant, meant by “a completed «ale," and the 
defendant eaye that a sale wae never completed to the raid Bleaedale of the 
«aid farm . . . , the eeid Bleaedale not having made the cash payment,
nor conveyed certain properties which were to be conveyed to the defendant, 
nor executed eecuritiee on certain chattels, all of which the said Bleasdale 
was to perform before a sale to him wae completed in the terms of the said 
agreement, referred to in par. 4 of the plaintiff’s statement of claim.

The facts briefly are that the plaintiff received a letter from the 
defendant, dated August 20, 1917, containing a full description of 
his farm. About September 1, 1917, Bleasdale came to plaintiff’s 
office looking for a farm. Plaintiff’s manager, George F. Doner, 
at that time could not think of a property that would suit him; 
he, however, saw Doughie, of Doughie, Jack & Lyons, who sug
gested the property of the defendant. Doughie, Bleasdale and 
Doner drove out to the property, saw defendant, looked over the 
property, discussed the terms of a sale and settled them. The 
question of commission was also discussed. The defendant urged 
that as the cash payment was small, he could not afford to pay 
full commission, which would have lieen over $2,000. It was 
finally agreed that the commission payable to the agent should lie 
$1,000. This arrangement of terms and commission was effected 
on Tuesday, September 4. All four men then returned to Winnqieg. 
About 5 o’clock the same evening, Bleasdale paid the defendant a 
deposit on the land of $100. On Septemlier 5 a formal agreement 
for sale of the property to Bleasdale was executed. By this agree
ment “in consideration of the sum of $500 noxv paid by the pur
chaser to the vendor, the said parties hereto covenant and agree 
as follows :—

1. The vendor agrees to exchange with and sell to the purchaser 
“the following land” describing it. The price fixed is $41,000, 
"payable to the vendor as follows: $1,000 in cash on production 
by the vendor of formal writings conveying the aliove descrilied 
property to the purchaser or his nominees ; $9,000, by the purchaser 
assuming and agreeing to pay a certain mortgage for that amount 
now registered against the above descrilied property in favour of 
the Federal Life Assurance Co. of Canada and 1 rearing interest at 
the rate of 7%%. The purchaser agrees to pay the vendor 6% 
per annum on all deferred payments. The purchaser hereby agrees 
to pay and vendor hereby agrees to accept $3,500 of the aliove
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purchase price by transfer or assignment of the equity of redemp
tion in those certain properties hereinafter described in par. 4 
hereof, and to pay the balance of the purchase-price at Winnipeg 
as follows:” by deferred payments extending from 1918 to 1922.

Bleasdale gave the defendant a cheque for 84,000 the balance 
of the cash payment, drawn on the Chagrin Falls Banking Co., of 
Chagrin Falls, Ohio.

Early the following morning Bleasdale saw the defendant and 
asked to be released from the agreement on the ground that his 
wife positively refused to leave her home in Ohio and live here on 
a farm. Defendant said the matter was out of his hands, that if 
he were to release him he would become liable for the commission.

The cheque was put through for collection, but in the mean
time Bleasdale stopped payment of it. So far as the evidence 
shews, no attempt whatever has ever been made to enforce the 
agreement, nor is there anything to shew that Bleasdale was not 
able to csiiTy out his part of the agreement.

If there were no other facts in the case the plaintiff would 
clearly, under the authorities, be entitled to recover.

On the trial the defendant sought to establish that subsequent 
to the execution of the agreement for sale, an agreement in writing 
was entered into between the plaintiffs and the defendant that 
plaintiffs were only to be paid the commission on the “completion 
of the sale” and he urges that the words “completion of the sale" 
mean the carrying out of the conditions of the agreement of sale 
as to Bleasdale paying the 8400, transferring to the defendant the 
property at Chagrin Falls and giving the mortgage on the farm to 
secure the balance of the purchase money.

No such defence is raised by the pleadings. Par. 6 of the defence 
quoted above raises no such defence. Apparently, however, the 
trial was conducted on the assumption that such a defence was 
raised by par. 6 and we should deal with the case on that basis.

Mr. Sharpe, who acted for the defendant in closing out the 
sale, was called by the defendant. He said that on September 5, 
1917, and before the agreement for sale was'signed, Mr. Doughie 
handed him a letter and desired him to have it signed by the 
defendant. The letter is marked ex. 7 on the trial and is in the 
following words:—
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Winnipeg, Sept. 5th, 1917.
Messrs. Dominion Farm Exchange *

Doughie, Jack A Lyons,
Somerset Building,

Winnipeg, Man.
Dear Sirs:

This is to say that in consideration of your having this day affected a sale 
of my farm in the Municipality of Richot to Mr. C. Bleasdale, of the Town of 
Chagrin Falls, in the State of Iowa, I hereby agree to pay you a cash com
mission of one thousand dollars.

Yours truly,
Mr. Sharpe says he took exception to the words:“In consider

ation of your having this day affected (meaning effected) a sale" 
and said that they had not effected a sale, and would not have 
effected a sale until they had paid the full cash payment, had the 
American property transferred to Mr. Loose, giving the security 
that he had bargained for, consisting of a chattel mortgage and 
other securities. Mr. Sharpe says: “I altered their form myself, 
dictated it in their presence, and they acquiesced in the change 
that I made in it—‘upon the completion of the sale' and I explained 
why I changed it to after giving the security, the cash payment, 
as part of the cash consideration and—I altered the agreement 
accordingly to ex. 3."

Exhibit 3 reads as follows:—
Winnipeg, Manitoba, Sept. 5th, 1917.

Messrs. Dominion Farm Exchange A 
Doughie, Jack * Lyons,

Somerset Building,
Winnipeg, Manitoba.

Dear Sirs:
This is to say that in the I vent of a sale being completed by me to C. 

Bleasdale, of my farm and chattels, at St. Adolphe, lots 17, 18 and 19, St. 
Norbert, I agree to pay you a ct-sh commission of one thousand dollars, this 
is to be accepted by you in full.

Yours truly,
Elues P. Loose.

The defendant contends that this letter, which he says was 
acquiesced in by the plaintiffs, constituted the contract between 
himself and the plaintiffs with regard to the payment of com
mission. Mr. Sharpe himself says that whatever was arranged 
that day with regard to commission vas reduced to writing in 
ex. 3.

Assuming that this document constitute* an agreement, then 
all oral evidence of the negotiations leading up to the making of
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this agreement, including the draft letter, ex. 7, were improperly 
admitted in evidence : In flit v. Buttery (1878), 3 App. Cas. 522. 
The learned trial Judge allowed the evidence to lie given and stated 
that he would rule on its admissibility later on. He evidently 
decided that it was admissible since he makes it very largely the 
basis of his judgment.

The evidence does not establish that the terms of the letter, 
ex. 3, were ever assented to by the plaintiffs. Mr. Sharpe says: 
“They acquiesced in it” but on cross-examination he was asked: 
“What did they say! A. I don’t remember what they said.” 
Such evidence standing alone would not support a finding of 
acquiescence.

Doughie says he never saw that letter and Doner says there 
was no discussion in regard to it.

In any event, even if such assent were proved, the agreement 
w ,uld be ineffective since it is supported by no consideration. 
If ex. 3 be regarded, as I think it should be regarded, not as an 
agreement at all but merely, a letter written by defendant to 
plaintiff after the execution of the agreement for sale, and viewing 
it in that light it of course follows that the conversations sworn to 
by Mr. Sharpe in reference to the commission would be admissible, 
I fail to see how it can affect the plaintiffs' right to commission 
which they had earned when they produced a purchaser, ready, 
willing and able to purchase the property.

Counsel for the defendant argued that by reason of events 
which subsequently occurred, the defendant was released, but as 
there is no defence of release on the record I do not consider this 
contention.

I would allow the appeal and direct that judgment lie entered 
in favour of the plaintiff for 11,000 with costs here and below.

Dennistoun, J.A., concurs with Fullerton, J.A.
Appeal ollowed.

ONT. BEST v. BEATTY.
~ CALVERT V. BEATTY.

Ontario Supreme Court, Appellate Dim ion, Mulork, C.J. Ex., elute, Sutherland 
and Marten, JJ. March 96, 1990.

1. Set-off and counterclaim (| I D—21)—Personal debt against 
trustee—Set off of debt due to him as trustee.

, A debt claimed against a trustee personally cannot lie set off against 
a debt due to him as trustee.
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2. Partie» (| II—95)—Action» »t person* claiming fndee a trust—
Person in whom lhoal estate vested necessary parte.

In »11 actions by persons claiming under a trust, the trustee or other 
person in whom the legal estate is vested is returned to be a party to the 
proceeding, whether the trust is expressed or implied.

3. Assignment (| I—1)—Op part or claim—Vauditt or—Action tor
RECOVERY or PART ASSIGNED PROM DEBTOR.

It is more than doubtful whether there can be an assignment of a 
part of a claim so as to entitle the assignee to maintain an action for the 
recovery of such part from the debtor, under sec. 58 (5) of the Judicature 
Act, R.B.O. 1897, eh. 51. There is no binding authority to that effect, 
and the better opinion seems opposed to such a conclusion.

Appeal from the judgment of Horigins, J.A., on actions by the 
respective plaintiffs as assignees of one Ash to recover from the 
defendant the amounts of debts alleged to be due by the defendant 
to Ash. Reversed.

The judgment appealed from is as fo'lows:—
Hodoins, J. A.:—Since delivering judgment at the close of the 

trial, which I did under the impression that both Mr. Gray and Ash 
had agreed that the latter should be added as a party plaintiff, I 
am informed that Mr. Gray declines to add Ash as a party plain
tiff, and no application was made to add him as a defendant. I 
have therefore to dispose of the question argued before me by Mr. 
McCallum, namely, that, without Ash as a party, the plaintiffs 
cannot succeed, because the assignment is of only a part of the 
debt in question.

I have already expressed the view that, whatever the plaintiffs’ 
rights may be under the terms of the agreement itself, or under the 
assignments from Ash, they could not recover except subject to 
whatever rights arose out of the agreement which contains the 
covenant on which they sued. The case is distinguishable from 
those where the party to whom the money is payable is merely a 
trustee for others. Here no trust is disclosed, nor was there any 
proof that the plaintiffs were entitled to the money within the 
terms of the agreement. I do not think that, suing alone, they can 
recover either upon the terms of the covenant in the agreement 
itself or by virtue of the assignments by Ash to them. The sum 
of 15,900 is part of the consideration for the entire agreement 
between Ash and the defendant, and the defendant is entitled to 
require Ash to carry out his agreement strictly before he is called 
upon to hand over the consideration or to pay the sum of $5,900, 
either to Ash or to “the various persons entitled thereto.” Until
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the contract is carried out, neither Ash nor those persons are 
entitled to the $5,900 or to any part of it. Whatever may be the 
law as to partial assignments of a simple chose in action, I do not 
think the statute extends to an assignment of part only of the 
consideration’ for an agreement, so as to vest in the assignee the 
right to sue without joining his assignor. His assignor is the 
person to carry out the agreement, and he is only entitled to the 
consideration-money or part of it on so doing.

Where, as in this case, questions arise which, although not going 
to the root of the contract, and therefore not entitling the parties 
to rescind, yet affect the rights of the parties under the agreement, 
either to have an account taken or to make deductions or in some 
other way to modify or alter the carrying out of the strict terms of 
the agreement, I think the parties to the contract must always be 
parties to an action to enforce it, notwithstanding any intermediate 
rights which they may have endeavoured to give to others, and 
notwithstanding any rights which may arise under the contract 
in favour of third parties, whose claims are subordinate to the 
carrying out of the contract.

I have read and considered th > cases cited to me as well as 
others bearing upon the point in question. I think the reasoning 
of Gibson, J., in Conlan v. Carlow County Council, (1912) 2 I.R. 
635, 542, is applicable here: “A contracts with B to build a 
house for him for £1,000; he assigns alieolutely £500 thereof to 
C, and gives D another assignment for £500. If B disputed due 
performance of the contract, is he to be sued twice over, with 
perhaps different results according to the view taken in each 
case by the jury? What is to happen if it is decided that only 
£500 is payable? Is D, by suing first, though his assignment is 
later, entitled to capture all? Is the assignor not to be a party to 
the action in which the debtor’s liability is to be determined?"

The same idea, i.e., that the parties to the contract must lie 
present and be bound by any determination where they retain 
any interest in the debt part of which is assigned, or, on the other 
hand, where the debtor has claims against the assignor which must 
be settled before the balance is ascertained, is to lie found under
lying the following decisions:—

In Durham Brothers v. Robertson, (1898] 1 Q.B. 765, referring 
to the English Judicature Act, 1873, sec. 25, sub-sec. 6, it is said



S3DXJL] Dominion Law Reports. 47

by the Court of Appeal: “It does not involve him" (the debtor) 
“in any question as to the state of accounts between the mortgagor 
and the mortgagee . . . The question is not one of mere 
technicality or of form: it is one of sulietance, relating to the 
protection of the original debtor and placing him in an assured 
position" (p.773).

In William Brandi'» Sons <fc Co. v. Dunlop Rubber Co., [1905] 
A.C. 464, and in Graham v. Crouchman (1917), 39 D.L.R. 284, 
41 O.L.R. 22, an equitable assignee of the whole fund was held 
entitled to sue alone, but it appeared in each case that the assignor 
had no benehcial interest in the fund.

In Seaman v. Canadian Steu'art Co. (1911), 2 O.W.N. 576, the 
Court of Appeal said, at p. 579, after reviewing the English cases: 
"It is more than doubtful whether there can be an assignment of a 
part of a claim so as to entitle the assignee to maintain an action 
for the recovery of such part from the debtor, under sec. 58 (5) of 
the Judicature Act, R.8.O. 1897, ch. 51. There is no binding 
authority to that effect, and the better opinion seems opposed to 
such a conclusion."

I think that here Ash is a necessary |>arty, either as plaintiff or 
defendant; and, as the plaintiffs decline to add him as a party 
plaintiff, and no application is made to add him as a defendant, 
and as the point is one that is particularly set out in the defence, 
and was urged before me, I must give effect to it. I am reluctant 
to dismiss the actions for want of the proper parties; but, having 
given an opportunity to the plaintiffs to remedy this defect, I do 
not see that any course is advisable or open to me other than a 
dismissal of the present actions.

The judgment as outlined by me at the conclusion of the 
case will therefore go for nothing, and judgment will lie entered 
dismissing both these actions with costs.

J. J. Gray, for appellants.
W. J. McCollum, for defendant, respondent.
Masten, J..'—This is an appeal from the judgment of Hodgins, 

J.A., delivered by him on the 30th December last, dismissing the 
plaintiffs’ actions on the ground that one Ash was a necessary 
party thereto.
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Counsel for the appellants in opening his appeal stated that he 
had failed to make his position clear to the trial Judge, and that he 
had never intended to withdraw from hie offer to add Ash as a 
co-plaintiff, and he applied to this Court for an order making Ash 
a co-plaintiff and undertaking to file his consent and to represent 
him on the hearing of the appeal. On these undertakings an order 
was made adding Ash as a co-plaintiff, and directing that all 
necessary amendments in the pleadings should be made, also that 
the two actions should be consolidated. The order was made 
without prejudice to the plaintiffs’ right to contend, on the question 
of costs, that separate actions had been properly launched in 
their original form, and that the original plaintiffs, Best and Calvert, 
were entitled to maintain their actions as launched. Counsel for 
the defendant consented to the adding of Ash.

I pause here to say that I fully agree with the judgment of the 
trial Judge dismissing for want of parties the action as it stood 
before him. I shall revert to the question when dealing with the 
costs.

After the addition of Ash as co-plaintiff, the argument of the 
case proceeded on what was admitted to have been throughout the 
real issue in controversy between the parties, namely, as to whether 
the defendant is entitled to deduct from the sum of 15,900 claimed 
by the plaintiffs, $857.06, being the amount of liabilities which he 
claimed to have paid in excess of certain liabilities undertaken 
by him.

In order to understand this contention, a brief statement of 
the facts is necessary:—

The plaintiff Ash, having entered into agreements for the 
acquisition of certain manufacturing plants, caused to be incorpor
ated and was promoting the flotation of a company known as the 
Canadian Drill and Electric Box Company Limited for the purpose 
of carrying on the manufacturing undertaking. The promotion 
did not succeed, and ultimately it was deemed to be the best 
course for Ash and the Canadian Drill and Electric Box Company 
to sell out all their assets to Beatty, the defendant. The agree
ment for that sale is exhibit 1 at the trial.

By one of its recitals, the agreement purports to be founded on 
the “representation, condition, and understanding that at the 
date hereof the assets of the company (the Canadian Drill and
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Electric Box Company Limited) are as set out in schedule A. 
attached hereto, and that the total liabilities or obligations of the 
company are as set out in schedule B. hereto." (Schedule B. shews 
liabilities of S36,894.38.) The operative part of the agreement is 
as follows i—

“And in consideration of the foregoing the purchaser hereby 
covenants and agrees to assume the obligations and liabilities of 
the company as set forth in schedule B. attached hereto, amount
ing to the sum of $36,894.38 or thereabouts, and to pay to the 
vendor or the various persons entitled thereto the sum of $5,900, 
upon receiving releases of their respective rights arising from the 
payment of money to the vendor, or transfers of the shares in the 
said company upon which the said amount has been paid by the 
persons making said payments or subscribing for shares."

The assets were handed over to Beatty, and subsequently it 
was found that the outstanding liabilities exceeded the sum of 
$36,894.38, and Beatty paid on this account an additional sum of 
$857.06.

In the course of promoting the Canadian Drill and Electric 
Box Company Limited, Ash went about seeking subscriliers for 
shares, and obtained $5,900 of money which, it now transpires, he 
received as trustee for the subscribers in order that he might 
procure for them shares in the company. No shares were ever 
issued to these subscribers, and Ash remained a trustee of the 
moneys which he had received, amounting to $5,900. These 
moneys aie trnoed to the defendant, and are, in my opinion, re
payable by him to Ash, and by Ash to the parties who contributed 
their: Royal Bank of Canada v. The King, [1913] A.C. 283; 
National Bolivian Navigation Co. v. Wilson ( 1880) 5 App. Cas. 176.

This situation does not appear to have been brought to the 
attention of the trial Judge by counsel for the plaintiffs, and only 
transpired in the course of the argument in this Court from the 
admissions of counsel for the defendant in answer to questions 
from the Court. This circumstance appears to me to be decisive 
of the controversy. The issue is as to the right to set off against 
the $5,900 due by the defendant to Ash as trustee the overpayment 
made by the defendant on account of general liabilities, for repay
ment of which Ash is alleged to be personally responsible.

4—53 D.L.R.
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In other words, whst is claimed L to set off against a debt due 
to Ash as trustee a claim against him personally. But these are 
not mutual debts, and could not be set off either in law or equity: 
Ambrose v. Prater (1887), 14 O.R. 551.

The plaintiffs are therefore entitled to recover the full amounts 
claimed without any set-off or deduction in respect of the claim of 
•857.06.

It remains to deal with the question of costs.
If, as contended by their counsel, each of the plaintiffs is 

entitled to maintain his own action in his own name without adding 
Ash as a party, then the plaintiffs are entitled to their costs of the 
actions throughout; but, as I have stated above, I cannot take that 
view.

The latest statement of the law which I have observed is that 
of Lord Haldane in Dunlop Pneumatic Tyre Co. v. Selfridge and 
Co. Limited, [1915] A.C. 847. At p. 853 he says:—

“My Lords, in the law of England certain principles are funda
mental. One is that only a person who is a party to a contract 
can sue on it. Our law knows nothing of a jut quantum tertio 
arising by way of contract. Such a right may be conferred by 
way of property, as, for example, under a trust, but it cannot be 
conferred on a stranger to a contract as a right to enforce the 
contract in penonam."

In Ontario the cases were fully reviewed in 1893 by the Queen’s 
Bench Divisional Court in the case of Faulkner v. Faulkner 
(1893), 23 O.R. 252. I quote the remarks of Street, J., at p. 258, 
as follows:—

“In all the cases since Twtddle v. Atkineon (1861), 1 B.A 8.393, 
121 E.R. 762, in which a person not a party to a contract has 
brought an action to recover some benefit stipulated for him in it, 
he has been driven, in order to avoid being shipwrecked u,x>n the 
common law rule which confines such an action to parties and privies, 
to seek refuge under the shelter of an alleged trust in his favour: 
Mulkolland y.Merriam (1872), 19 Or. 288;/nreEmpresr Engineering 
Co. (1880), 16 Ch. D. 125; In re Rotherham Alum Co. (1883), 25 Ch. D. 
103, 111; Candy v. Candy (1885), 30 Ch. D. 57; Henderton v. Killey 
(1889), 17 A.R. (Ont.) 456; Otborne v. Henderton (1889), 18 Can. 
S.C.R. 698; Roberteon v. LontdaU (1891), 21 O.R. 600.’’
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This expresses the law as I understand it to exist in Ontario at 
the present time.

Counsel for the plaintiffs relied upon the case of Moot v. Gibton, 
(1891),21 O.R. 248, which was decided by Mr. Justice Robertson in 
Single Court, on an application to have a judgment creditor appoint
ed receiver of a certain annuity payable to the judgment debtor, 
and in which the learned Judge made the order asked and granted 
the receivership. The order so made by him appears to be beyond 
criticism, because the judgment debtor was without question 
entitled to the annuity, as she had given up her dower in certain 
lands in consideration of receiving this annuity from her sons. 
The learned Judge, although acting on this ground, also discusses 
the effect of the formal written agreement in which the judgment 
debtor was named as a party, and considers and rejects the argu
ment which had been presented before him, that, as she had not 
executed the agreement, she could not recover on it. His remarks 
in that regard are obiter, and in any case are not binding on this 
Court. In so far as they are nt variance with the law as stated in 
the cases which I have quoted I disagree with them. If there was 
no trust, there was no right to sue. If there was a trust, the proper 
course was for the ceetui que friisf to apply to his trustee to become 
a co-plaintiff with him, and, upon his refusal, to sue alone and join 
the trustee as a co-defendant.

This practice as to parties is laid down in Darnell's Chancery 
Practice, 8th ed., pp. 151, 152, as follows:—

“In general, where a plaintiff has only an equitable right in 
the thing demanded, the person having the legal right to demand 
it should be a party to the action: for, if he were not, his legal right 
would not be bound by the judgment, and he might, notwith
standing the success of the plaintiff, have it in his power to annoy 
the defendant by further proceedings. . . . Upon this ground 
it is that in all actions by persons claiming under a trust, the trustee 
or other person in whom the legal estate is vested is required to be 
a party to the proceeding; and the rule is the same whether the 
trust be expressed or only implied.”

The rule so stated is fully supported by the authorities there 
cited—see also Pigott v. Stewart, [1875] W.N. 69.
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OWT‘ I have not overlooked Rule 85*, nor the claim that the documents
8. C. adduced in evidence shew an assignment of a chose in action by Ash to
Best the plaintiffs, and notice to the debtor, entitling them to sue in their 

Beatty own name8- For reasons already stated, I think that this is not 
the true view, but that Ash was a trustee (or the plaintiffs, and 

( ALVEST yjey never bargained with Ash to accept from him an unascer- 
Beattt. tained share of a contested balance due from the defendant in
m»m. i. lieu of their full claim as enfuis que true! against both Ash and the

defendant.
But, even if this were an assignment of a chose in action, the 

plaintiffs' position is not improved. I agree with what was said 
by the trial Judge in this regard, and refer to the remarks of Moss, 
CJ.O., in the case of Seaman v. Canadian Stewart Co., 2 O.W.N. 
576, at p. 579, where he says:—

“It is more than doubtful whether there can be an assignment 
of part of a claim so as to entitle the assignee to maintain an action 
for the recovery of such part from the debtor, under sec. 58 (5) of the 
Judicature Act, RJ3.0. 1867, ch. 51. There is no binding author
ity to that effect, and the better opinion seems opposed to such 
a conclusion;’’ and he prefers the conclusion in Fortier v. Baker, 
[1910] 2 K.B. 636, to Skipper A Tucker v. HdUoway and Howard, 
[1910] 2 K.B. 630.

The result is that the action was not properly constituted until 
the order was made by this Court joining Ash as a co-plaintiff. 
Up to that point the plaintiffs were wrong. I would, therefore, 
while giving judgment to each of the plaintiffs for the full amount 
claimed by them respectively, grant no costs of the action or appeal 
to either party.

There will be judgment in favour of the plaintiffs for the 
amounts of the respective claims of the two original plaintiffs, 
without costs to either party, and without prejudice to the defend
ant’s claim to recover from Ash the 1857.06 alleged overpayment, 
and without prejudice to any defence which Ash may set up to 
such claim.

MabdkCj.Ei. Mclock, C.J. Ex., and Clüte, J., agreed with Masten, J.
sutberisBd,i. Sutherland, J.:—I agree that, with the action as now consti

tuted, the appeal should be allowed.

•85. An assignee of a choie in action may «ne in respect thereof without 
making the assignor a party.
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With reference to what Maaten, J., terms in his judgment “the OWT~ 
operative part of the agreement in question” and quoted by him 8. C. 
therein as follows, “And in consideration of the foregoing the but 
purchaser hereby covenants and agrees to assume the obligations „
and liabilities of the company as set forth in schedule B. attached 
hereto, amounting to the sum of 136,894.38 or thereabouts, and C AL(VE,T 
to pay to the vendor or the various persons entitled thereto the Beattt. 
sum of 15,900, upon receiving releases of their respective rights SMbtriwd.i. 
arising from the payment of money to the vendor, or transfers of 
the shares in the said company upon which the said amount has 
been paid by the persons making said payments or subscribing for 
shares,” I should like to add that, in my opinion, the expression 
“or thereabouts" is flexible enough to include the 1857.06 of 
obligations and liabilities of the company beyond the sum of 
136,894.38 mentioned therein; and that, apart from this, upon the 
proper construction of the whole clause, the sum of 35,900 must 
be paid in full by the purchaser, whether paid to the vendor him
self or to the various parties entitled thereto, without lieing 
susceptible to any deduction, and with the only reservation that 
releases of their respective rights shall be given.

Appeal allowed.

HOLMES t. KIRK AND CO. B. C.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Gallihcr, C. A.
McPhillips and Eberth, JJ.A. March 19, 19t0.

1. Automobiles (§ III B—205)—Motor Traffic Regulation Act, R.S.B.C.
1911, ch. 169—Provisions of—Interpretation.

Section 16 of the Motor Traffic Regulation Act, R.S.B.C. 1911, ch. 169, 
which provides that : “ Every driver of a motor going in the same direction 
as and overtaking a street car which is stopped or is about to stop for the 
purpose of discharging or taking on passengers, shall, when such car stops, 
also stop such motor . . . ”, does not apply where a street car
having been backed from a cross street to a point preparatory to pro
ceeding forward on its journey is standing still.

2. Evidence (| II H—224)—Statutory provision as to motor driver
sounding horn—Duty of plaintiff to prove that horn in fact
NOT SOUNDED—BURDEN OF PROOF.

Where a statute provides that “every motor shall be equipped with an 
alarm bell, gong or horn, and the same shall be sounded whenever it 
shall be reasonably necessary to notify pedestrians and others of the 
approach of such motor,” the plaintiff cannot stop upon proving that it 
was reasonably necessary under the circumstances that the horn should 
have been sounded but must produce evidence to justify a jury in finding 
that the horn was not sounded. The onus is not on the defendant to prove 
that it was sounded.
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Appeal by defendant from the trial judgment in an action for 
damages for injuries caused the plaintiff by being struck by defend
ant's motor ear as he was about to board a street car. New trial 
ordered.

L. G. McPhillips, K.C., and E. J. Grant, for appellant.
Sir Ckaê. H. Tupptr, K.C., and I. RobinowiU, for respondent.
Macdonald, CJ.A.:—Unless it ran be said that the Judge 

misdirected the jury the verdict cannot, in my opinion, be disturbed. 
Several grounds of appeal are stated, but I find it necessary to 
refer only to those which deal with misdirection, and only two of 
these need, I think, be considered.

The two grounds I refer to are stated in paragraphs 14 and 19 
of the amended notice of appeal, the latter of which deals with 
the following situation:

The plaintiff aras injured by being struck when about to board 
a street car, by a motor truck driven by the defendant’s servant. 
The Motor Traffic Regulation Act, R.8.B.C. 1911, ch. 109, aec. 31 
as amended by 3 Geo. V. 1913 (B.C.), ch. 46, sec. 16, reads:—

Every driver of a motor going in the name direction as and overtaking 
a street ear, which is stopped or is about to stop for the purpose of discharging 
or taking on passengers, shall, when such car stops, also stop such motor at a 
distance of at least 10 feet from said car, and shall keep such motor at a 
standstill until the said car has been again set in motion, and all passengers 
who have alighted shall have reached the side of the highway or otherwise 
gotten safely clear of said motor.

At the time of plaintiff's injury, the street car having been 
hacked from a cross street to the point in question preparatory to 
proceeding forward on its journey, was standing still; the plaintiff 
stepped back for the purpose of allowing a lady to precede him, 
when he was struck. The question raised in argument is that, 
assuming there was evidence on which the jury could find that the 
street car was standing at the place aforesaid, after having been 
backed to that point for the purpose of taking on passengers, and 
not having yet moved forward, could the provisions of the said 
section I* made applicable?

It was argued by the appellants that the truck was not over
taking a street car “ ‘going’ in the same direction.” Primarily it 
is a question of fact as to whether the street car was going in the 
same direction as the truck, but the facts upon which the question 
now under consideration has to be decided are not in dispute. 
The question has become one of construction. If the Act applies
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the Judge was called upon to instruct the jury that if they found 
that the car had been tracked up to that point with the intention 
of its l eing driven forward though it had not yet started on its 
forward journey, the defendant's driver was “overtaking a street 
car going in the same direction" and that it was his duty under 
the statute to stop. The Judge, I think, did instruct the jury on 
this point correctly from his point of view as to the meaning of the 
said words. Reading his charge to the jury, it seems to me quite 
manifest that this waa the view which the Judge took of the stat ute. 
But unless I can construe the words, “going in the same direction" 
as capable of being read, “about to go in the same direction" then 
the section does not, in my opinion, apply to the facts of this 
case. The word “going”.has a great variety of meanings and 
shadows of meanings, but it is essentially a word denoting motion 
and while.it would be be quite usual and proper to say of a car 
standing at a terminus and about to go on a journey, that that 
car is going south, or is going into town, yet 1 think that that was 
not the sense in which the Legislature meant to use the word 
“going" in the section aforesaid.

It will be observed that the driver of the motor is assumed 
to lie going; that he is assumed to 1* overtaking a street car; that 
the street car is going in the same direction as the following vehicle; 
it is contemplated that it may stop or that it may be about to stop, 
that the motor should be kept at a standstill until the car has 
lieen again set in motion. The whole section contemplates a 
situation in which a car shall be moving or proceeding and shall 
lie caught up with by a motor vehicle following it. "Again set in 
motion " is significant. The idea suggested to my mind is that the 
car has lieen in motion going in that direction and has stopped 
and is again to lie put in motion. The fact, if it lie a fact, that the 
driver must have known that the car was aliout to go in the 
direction he was going and should have observed the spirit of the 
Art, cannot I think, be relevant. The construction of the statute 
cannot lie made to depend on the knowledge or conduct of this 
particular driver. I am, therefore, forced to the conclusion that 
there was misdirection on this point in the case.

The other ground above-mentioned set out in par. 14 of the 
notice of appeal also turns on misdirection. The said statute also 
provides that “every motor shall be equipped with an alarm bell,

Holmes
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gong or horn, and the same shall lie sounded whenever it shall lie 
reasonably necessary to notify pedestrians and others of the 
approach of such motor.” The Judge told the jury that “if the 
plaintiff has proven it was reasonably necessary for the horn to lie 
sounded then the defendant must adduce evidence that would 
lead you to believe it vas sounded, and in another place he re|>eats 
his instruction by saying that in the circumstances above, “the 
onus is upon the defendant to shew that it was sounded Iwcauee 
that is a duty cast upon him by law.”

With great respect, I think the Judge was clearly wrong in so 
directing the jury with regard to the onus of proof lieing upon the 
defendant to shew that the horn had been sounded. While it is 
impossible to say that it had influenced the jury’s verdict, there 
being evidence pro and con, yet it is equally impossible to say that 
it had not. I think, therefore, the judgment and verdict must lie 
set aside and a new trial ordered.

The costs of the previous trial should abide the result of the 
new trial. As to the costs of the appeal, I see no reason for ordering 
that these shall be disposed of otherwise than in accordance with 
the event.

Martin, J.A., would order a new trial.
Galliher, J.A.:—In this case the jury brought in a general 

verdict for 66,000, and we must assume that they found all facts 
in favour of the plaintiff necessary to entitle him to a verdict.

As to whether the car was standing ready to take on passengers 
or not, there is a direct conflict of evidence, and if the jury lielieved 
the evidence of the conductor, the plaintiff and Mrs. Patton, then 
there was evidence upon which they could find that the car was 
standing at the place where passengers were taken on. But the 
words of the statute, 3 Geo. V. 1913, ch. 46, sec. 16, are: “Every 
driver of a motor going in the same direction as and overtaking a 
street car, which is stopped” etc., and Mr. McPhillips contends 
that this street car was backing up in an opposite direction and 
had not reached the point where passengers were taken on, there
fore, it was not going in the same but in an opposite direction, and 
the motor did not overtake the street car.

If the jury had believed the defence evidence that would have 
been an end of the plain: iff's case on this branch.
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The car when the passengers would be taken on would proceed 
in the game direction aa the motor and if the jury found that it 
was standing still at the point where passengers were taken on 
I think it would be in no different position to what it would have 
been had the car been proceeding in the same direction as the 
motor and had stopped to take on passengers, if it were not for 
the particular wording of the section. The Act says: "going in 
the same direction as and overtaking a street carwhichisstopped,” 
and further on states that “such motor shall be kept at a standstill 
until the car has again been set in motion." This language seems 
to point to the fact that the car must be previously in motion in 
the same direction as the motor and therefore the Motor Act does 
not apply on this branch. There was, therefore, misdirection by 
the Judge.

The driver of the motor admits that he knew the locality, had 
often driven over it and must have known that the car which had 
backed up on the east track would, when it had taken on its pas
sengers be moving in the same direction as himself, and this was 
urged in argument, but this can be of no assistance to us in inter
preting the statute.

The jury may not have found negligence on this ground, but 
as them was another ground on which they may have found 
defendants negligent, vis., for not blowing the horn, and as the 
trial Judge directed the jury on that ground as to onus, which 
direction is objected to by Mr. McPhillips, it will lie necessary to 
consider this under the head of misdirection.

As to the blowing of the horn, the plaintiff’s witnesses all say 
they did not hear it blown, while on the other hand, Ferguson, the 
driver of the motor, and Boyd, who was sitting beside him, lioth 
swear the horn was sounded while still some 20 feet from the 
plaintiff.

Apart from the direction as to onus of proof of the sounding 
of the horn, we have again contradictory evidence upon which the 
jury might find in favour of the plaintiff.

The next point is as to contributory negligence of the plaintiff.
Again, assuming that the jury found, as they must have, that 

the car was stationary at the point for taking on passengers and 
if they believed the evidence of the plaintiff and considering that
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the distance from the street curb to the nearest rail was 25 feet, 
and that there was 17 feet clear in which to drive after the plaintiff 
had stepped hack, I am not prepared to say the jury would be 
wrong in not finding contributory negligence in the plaintiff 
stepping back without looking. I do not think that any question 
of ultimate negligence arises upon the evidence, apparently all 
was done that could be done.

As to the question of damages, I express no opinion, as I think 
there should be a new trial on the ground of misdirection.

I will not go over the different grounds of appeal, but will 
state generally that, in my opinion, it was not a case that should 
have been taken from the jury, nor is it a case where I could say 
that the verdict of the jury is perverse.

The Judge charged the jury as to the negligence of the defendant 
on two grounds. The jury may have found on one or the other, 
or on both, and not having answered the questions submitted, we 
cannot determine this. They may have found negligence on the 
second ground, vis., failure to sound the horn, and if the Judge had 
property charged as to where the onus of proof lay as to sounding 
the horn, then I should not interfere. Mr. McPhillipe’ complaint 
is founded on ground 14 of the notice of appeal as follows:—

The Judge erred in telling the jury that "when the plaintiff had convinced 
the jury that the conditions were such that it was reasonably necessary that 
the horn should be Bounded, then the onus was upon the defendant to shew 
that it was sounded, because it was a duty cast upon him by law under the 
circumstances.

If that is a correct statement of the law, that the onus was on 
the defendant, even if plaintiff put in no evidence, the jury could 
say "we disbelieve the defendant's witnesses” and find “the onus 
has not been satisfied,” whik on the other hand, if the onus is on 
the plaintiff to satisfy the jury that the horn was not sounded, the 
plaintiff must produce evidence to justify a jury in so finding.

I do not think it is a correct statement to say that when a 
statute imposes a duty a broach of which would constitute negli
gence, that when the circumstances are such that (as in this case), 
it was reasonably necessary that the horn should lie sounded, the 
plaintiff .can stop there and it is incumlient on the defendant to 
shew that the horn was sounded. I think the plaintiff must go 
further and adduce evidence.
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McPhillips, J.A.:—In my opinion the proper imler to make 
in view of all the circumstances of this case, is that a new trial 
lie had lietween the parties.

Eberts, J.A., would order a new trial.
New trial ordered.

TAYLOR v. RABBITS.

Soehatehewsn Court of Appeal, Xewtande, Lamest and Elwood, JJ.A. 
March SO, 1»S0.

Brokers (| II B—12)—Real estate agent—Sale or land—Services
ENTITLING TO COMMISSION.

To entitle s real estate agent to a commission on the sale of land, the 
agent must bring his client into relstion with hie principal as an intending 
purchaser. He need not effect the actual sale, nor even introduce the 
purchaser and owner one to the other but there must be some act of the 

r as an intending purchaser to the landæt that directs the purchaser as 
h he subsequently buys. 
[Herbert v. BM (1912), 8 D.L.R. 1763, 6 8.L.R. 10; Burnett v. leooceou 

(1888), 4 T.L.R. 645, referred to. See annotation 4 D.L.R. 531]

Appeal by plaintiff from the trial judgment in an action by a 
real estate agent for commission on the sale of land. Affirmed.

C. M. Johnston, lor appellant; J. R\ Entry, for respondent.
Lamont, J.A.:—On June 26, 1916, the defendant listed his 

farm for sale with the plaintiff. He signed a listing card on which 
the plaintiff had written the particulars of the listing. On the 
card there were certain headings printed, and amongst others, the 
words “exclusive agency,” after which th# plaintiff says he wrote in 
the words “F. J. Taylor,” his own name, Under the heading of 
“Remarks" were written the words: “This list to hold good until 
June 26,1917." A short time after getting the listing, the plaintiff 
was out at the farm of one Jacob Hagel, endeavouring to sell him 
life insurance. Failing that, he tried to sell him some land, and 
he says he told Hagel about the defendant's land. Hagel says he 
did not give him any description of the land or the name of the 
defendant, but told him he hail land in a certain section of the 
country, which Hagel said was too far from his father’s farm. 
I .a ter on, at Allen, the plaintiff sjxike to Hagel alxiut the defend
ant's land, but Hagel told him distinctly he would not buy. This 
is admitted by the plaintiff. The reason given by Hagel on this 
occasion also was that the land was too far from his father’s place. 
The plaintiff did not mi- Hagel again about buying this land.

Statement.

-I
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In Match, 1917, Hagel was looking for a farm to rent, and one 
Petrofski told him the defendant’s farm could lie rented. Hagel, as 
the trial Judge found, went to the defendant's place for the 
purpose of renting it. There is nothing in the evidence to justify 
a suspicion that when Hagel went to the defendant’s place he had 
the slightest intention of endeavouring to buy it. The tenus of 
the lease were discussed that day, hut the lease was not entered 
into. Some days later the defendant suggested to Hagel that he 
should buy the place. Hagel pointed out that this was impossible, 
as he had no money and that a portion of his outfit belonged to his 
father. The defendant told him that if he would buy the place he 
would sell it on crop payments, and would supply him with the 
seed necessary to put in a crop. Hagel, as a result of these induce
ments, bought the place. The plaintiff brought this action for 
his commission, claiming that Hagel was a purchaser found by 
him.

The District Court Judge dismissed the plaintiff’s action, 
holding that the plaintiff had not found Hagel as a purchaser for 
the land. The plaintiff now appeals.

The first question is: Did the plaintiff find Hagel as a 
purchaser?

I agree with the trial Judge that he did hot. It is not enough 
that the plaintiff spoke to Hagel about buying the land. To lie 
entitled to his commission the agent must bring his client into 
relation with the principal as an intending purchaser. He need 
not effect the actual sale, nor even introduce the purchaser and 
owner one to the other, but it must lie some act of the agent that 
directs the purchaser, as an intending purchaser, to the land which 
subsequently he buys.

In Herbert v. Hell (1912), 8 D.L.R. 763,6 8.L.R. 10, my brother 
Newlands, at page 764, said :—

The agreement, in my opinion, means that the détendant is to pay a 
commission if the |daintiffs bring the property, directly or indirectly, to the 
attention of any person who becomes a purchaser from the fact of their having 
so brought it to his attention. In this case the man to whose attention they 
brought the business gave up all idea of buying same and the matter was 
dosed. He took it up again and bought through the efforts of another agent 
and the plaintiffs had nothing to do with his having become a purchaser.

See also Harnett v. haacton (1888), 4 T.L.R. 645.
At no time did the plaintiff ever have Hagel as an intending 

purchaser. He had distinctly said that he would not buy, and
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when he went to see the land he went there a» a prospective lessee 
without any intention whatever of being a purchaser. His becom
ing a purchaser was, therefore, not the result of any act on part 
of the plaintiff.

It was, however, argued that, even if the plaintiff did not find 
Hagel as a purchaser, yet he was entitled to his commission by 
reason of the fact that he had an exclusive agency for the sale of 
this land. Did he have the exclusive agency? The learned trial 
Judge found that he did not, liecause this term, although appearing 
on the card, was never agreed to. There was in my opinion 
evidence to justify this finding. The parties met and the plaintiff 
asked the defendant to list his land with him. The defendant said 
he would, but did not care to do so that night as he was in a hurry 
to get home. The plaintiff replied that it w ould not take a minute. 
He produced a card, on the front side of which there were printed 
underneath one another, on successive lines, the words: "Owner,” 
“Address,” “Exclusive agency,” “Date.” At the bottom of this 
side the defendant signed his name. On the reverse side were 
headings respecting the various descriptions of the place and the 
information required by the agent. The plaintiff admits that he 
called out the headings and the defendant gave the information 
appropriate to each, which the plaintiff wrote down. Re admits 
also that he did not call out the heading “exclusive agency," and 
that nothing was said about the character of his agency, but he 
says his name was written in after the words “exclusive agency” 
when the defendant signed. This the defendant denies. The 
defendant says that nothing at all had been written on that side 
of the card when he signed it, and that had the plaintiff asked for 
an exclusive agency he would have refuser! it.

On this evidence it was, in my opinion, open to the trial Judge 
to find that the defendant had never agreed to give the plaintiff 
the exclusive agency for the sale of the farm.

Having reached this conclusion, it is unnecessary to consider 
the argument of counsel for the respondent, founded upon a numlier 
of American cases, that a contract for an exclusive agency is not 
violated by a sale by the owner to one not a customer of the agent.

The appeal should, in my opinion, be dismissed with costs.
Newlands and Elwood, JJ.A., concurred in the result.

Appeal dismissed.

Newludi. I. 
Elwood. J A.
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MX t. LOUIE BONG.

Alberta Supreme Court, Hynéman, J. June ft, 1990.

Buehaet convictions (| II—Ï0)—Indian Act, R.8.C. 1906, CE. 81, BEC. 
13*»—Information—Moke than one offence changed— 
Validitt—Jurisdiction of hagisteate.

An information under the Indien Art, R.8.C. 1906, eh. 81, see. 13*», 
is invalid if more than one offence is churned in such information, and the 
trial of two offences together by the magistrate will also invalidate the 
convictions.

Application* to quash convictions under the Indian Act, 
R.S.C. 1906, ch. 81, sec. 135 (a). Convictions quashed.

J. MeK. Cameron, for appellant: H. W. Lunney, for the Crown. 
Hvndman, J.^-rThese are two applications to quash con

victions by W. 8. Davidson, police magistrate, the first made on 
May 25, 1920, against Ivouie Hong for that the said Louie Hong 
on May 21, 1920, at Clun.v, in the said Province, did unlawfully 
supply Bernard Standing at the Door, a Blackfoot Treaty Indian, 
intoxicating liquor contrary to sec. 135 (a) of the Indian Act, the 
accused being sentenced to imprisonment with hard laliour for the 
term of 2 months, and the second on the same date for that the 
said Louie Hong on May 21, 1920, at Cluny, in the said Province 
did unlawfully supply Maxine Three Sons, a Blackfoot Indian, 
intoxicating liquor to wit, Florida water, contrary to sec. 135 (a) 
of the Indian Act, upon which the accused was adjudged to pay a 
fine of 6200 and costs and in default of payment, imprisonment 
for 3 months.

The principal grounds raised against the validity of the con
victions were (1) that the information in each case is l>ad for 
duplicity and for charging two offences; (2) that the magistrate 
heard all the evidence on both charges against the accused set out 
in said informations before he convicted and thus destroyed his 
jurisdiction and (3) before receiving the evidence of the Indians 
said magistrate failed to caution them that they would be liable 
to incur punishment if they did not tell the truth as required by 
sec. 153 of the Indian Act.

It was disclosed that the charges were entirely separate and 
distinct from one another, the sale not being one sale to lioth 
Indians but that each purchase of the prohibited goods was at 
different times, therefore the information and conviction would 
be invalid on the ground that more than one charge was laid, and
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it stems to me that on that ground the conviction is had. I think, 
also, on the ground that l»th charges were tried together, the 
convictions must also lie held to lie invalid.

In Rex \\ McManus (1918),30 Can.Cr.Cas. 122,it was held by 
my brother McCarthy that the proceedings were illegal and void 
because the magistrate had pending liefore him at the time of the 
hearing of the information therein, another information against 
the defendant for a similar offence and did not dispose of the same 
before he entered upon the hearing of the second charge. It seems 
to me that this case is even stronger in favour of the accused than 
the one cited as the two informations here were tried together 
and intermingled. (The Queen v. McRerny (1897), 3 Can. Cr. 
Cas. 339; Rex v. Burke (1904), 8 Can. Cr. Cas. 14; Rex v. BuUock 
(1903), 8 Can. Cr. Cas. 8; Rex v. La Pointe (1912), 4 D.L.R. 210, 
20 Can. Cr. Cas. 98; Rex v. I man [kin (1910), 18 Can. Cr. ("as. 82.)

As to the effect of sec. 153 of the Indian Act (ch. 81, R.S.C.). 
Although it is not necessary to decide the force of this objection, 
it seems to me, that it is not applicable to the case I «cause it is 
not shewn that the Indian giving the evidence was of the class or 
character referred to in sec. 151 of the Indian Act. In this case 
the Indian was sworn in the regular way, and there is nothing to 
indicate that he was destitute of the knowledge of Clod or of any 
fixed and clear belief in religion or in a future state of rewards and 
punishments, which is the class of Indian dealt with by the two 
sections. Sec. 153 enacts that the Court, Judge, magistrate, etc., 
shall before taking any such evidence, information or examination 
caution every such Indian or non-treaty Indian as aforesaid that 
he will he liable to incur punishment if he does not tell the truth, 
the whole truth, and nothing but the truth. It is clear that sec. 
153 refers only to one deecritied in sec. 151 alwve referred to. 
However, on the other grounds mentioned, I think the convictions 
are bad and should be quashed, without costs and with the usual 
protection. Convictions quashed.

GREEN T. TOWN OF MELFORT.

Saskatchewan Court of King’s Bench, Bigelow, J. May II, ttlO.

Highways (| IV A—127)—Municipality—Liability under Town Act, 
Bask., to tear sidewalk in repair—Liability tor damages— 
Notice.

The Saskatchewan Town Act, 6 Geo. V. 1916, ch. 19, sec. 493, imposes 
an absolute duty to keep sidewalks in repair, and where damage arises
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from s breech <8 this itetulory duty, the town » responsible for «uch
damage regardless of whether or not it hed notice or knowledge of the
defective mdewnlk.

I Judgment of Cnmeron, J.A., in Lattime v. Langford (1917), 37 D.L.R.
566, 28 Man. L.R. 282, followed.)

Action for damages for injuries caused by stepping into a hole 
caused by a broken plank in a sidewalk.

A. M. Mathieu™, for plaintiff; A. McN. Stewart, for defendant.
Bigelow, J.:—The defendant is a town municipality subject 

to the provisions of the Town Act, 6 Geo. V. 1916 (Saak.), ch. 19. 
On August 19, 1919, about 8 o'clock p.m., the plaintiff was in 
Melfort in connection with his business, and was walking on a 
wooden sidewalk on the north side of Saskatchewan Ave. when his 
foot went into a hole caused by a broken plank, and, in ronsquence, 
the plaintiff suffered serious personal injuries. There is no evidence 
as to what caused the break in the sidewalk, or how long it had 
been there. The sidewalk was built in 1917, partly of tamarac 
and partly of spruce. Tamarac should ordinarily last 10 years 
and spruce 6 years, but these wooden sidewalks require repairs 
every year. The defendant had a road foreman who, with his 
men, went over the sidewalks and made repairs in the spring, 
the work continuing until June 15, and then, apparently, there was 
no supervision over the sidewalks until September, when the road 
foreman and his men went over the sidewalks and made necessary 
repairs again. Between June 15 and the end of September there 
was no inspection, the policy of the town officials apparently 
being during that period only to make repairs when they were 
notified of defects. The official who acted as road foreman had 
several other duties, vis., chief of police, chief of the fire brigade, 
waterworks superintendent, license inspector. After the sidewalks 
were inspected in the spring, the road foreman was busy as super
intendent of waterworks, deepening the town well two miles west 
of the town. There is no evidence that the defendant had notice or 
knowledge of this defective sidewalk. Is the defendant liable 
under these circumstances?

Sec. 493 of the Town Act, 6 Geo. V7. 1916, ch. 19, provides 
that:—

Sidewalks . . shall be kept in repair by the town, and on default
of the town so to keep the flame in repair the town, beetles being subject to any 
punishment provided by law, shall be civilly responsible for all damage sus
tained by any person by reason of such default.
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There are conflicting decisions on similar statutes in other 
Provinces, but apparently this point has never come before the 
Saskatchewan Courts.

In Bell v. City of Winnipeg (1919), 29 Man. L.R. 401, it was 
held by the Manitoba Court of Appeal that, in order for a munici- 
cipality to be liable for an accident by reason of non-repair, it 
must be shewn that it had notice of the existence of the defect or 
that the defect has existed for such a length of time as makes it 
probable that it knew of it or ought to have known of it. 
Dennistoun, J.A., at page 410, states:—

There is another and stronger ground upon which this case should have 
been withdrawn from the jury. As the law stands in Manitoba and Ontario, 
the existence of a state of non-repair at the time of the happening of an accident 
is not of itself sufficient to establish negligence on the part of the corporation. 
Something further is required. There must be reasonable notice of the state 
of non-repair, either to some ministerial officer of the corporation charged 
with the duty alleged to have been neglected, or by actual notice to the 
council of the existence of the defect, or by shewing that it has existed for 
such a length of time as, having regard to its nature and to all the other 
circumstances of the case, makes it probable that the council must have 
known of it or ought to have known of it through their officers upon whom 
the duty of taking ad ion in respect of it has been cast. Rice v. Town of 
Whitby (1897), 25 A.R. (Ont.) 191, at 200; latine v. Ungjiwd (1917), 37 
D.L.R. 566, 28 Man. L.R. 282.

On this point Bell v. City of Winnipeg apparently followed 
Lottine v. Langford, 37 D.L.R. 566, 28 Man. L.R. 282, a decision 
of the Court of Appeal in Manitoba, in which the decision of the 
trial Judge, MacDonald, J., for the defendant was upheld, on an 
equal division of the Court of Appeal, Perdue and Haggart, JJ.A., 
deciding for the defendant , and Howell, C.J.M., and Cameron, J.A., 
for the plaintiff. At page 576 (37 D.L.R.), Cameron, J.A., reviews 
the history of similar legislation in the New Kngland States, and 
his views and conclusions appoul to me as more reasonable than 
the opixwite views. He stat4*s at page 577:—

In Dillon, see. 1691, note,- the substance of the various New Lnghind 
statutes is given. In Massachusetts the liability is modified by the require
ment that the town must have reasonable notice of the defect or that it might 
have had notice by the exercise; of pr<»|*'r care and diligence, and that the 
defect could have been preventcd by reasonable care. Rhode Island has 
substantially the same provision. In Vermont, Connecticut and New Hamp
shire the obligation is absolute without any such or any similar modification. 
In Maine the town must have twenty-four hours' notice of the defect. The 
essentials of a recovery under the Maine statutes are dearly and concisely 
stated by Clifford, J., as quoted in Dillon, note to sec. 1691.
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It la dear that under the New England statutes the right of action arises 
on a breach of the statute causing damage. It is the breach of the duty 
imposed by statute that gives rise to the action, and the question of negligence 
does not enter into consideration of the liability. This view finds support 
in the statement of Rigby, L.J., in Groves v. Wimborne, [1806) 2 Q.B. 402, at 
412, “where an absolute duty is imposed upon a person by statute, it is not 
necessary, in order to make him liable for breach of that duty, to shew negli
gence. Whether there be negligence or not, he is responsible quâcunque via 
for non-performance of the duty." The right of action under our Act, there
fore, is based on a breach of the statutory duty, and when damage arises 
from that breach, it follows that, when a plaintiff has proved damage 
occasioned by reason of a road not being kept in repair, that is an end of the 
case so far as fixing the civil responsibility of the municipality is concerned, 
unless, it may be, the injured person has been himself the author of his or 
her own wrong.

And at page 578 he states :■—
It may be that the Ontario decisions were influenced by the view which 

was expressed by Harrison, (\J., in Castor v. Tp. of Crbridge (1876), 39 
U.C.Q.B. 113, at 126, that “the action is based on negligence. There cannot 
in such a case be negligence unless there be knowledge or means of knowledge.” 

And at page 579:—
But that case was decided some time before Groves v. Wimborne, supra. 

The terms of our statute arc positive and distinct, contain no justification 
for any modifications of liability, such as are set out in some of the New 
England provisions alluded to, and do not warrant the Courts in altering 
their plain meaning. 1 confess I can see no reason why we should not take 
the sections of the Act as they are and as they read, and leave any amendments 
of them to the Legislature in its discretion, though if the convenience and 
safety of the public are to be the main consideration, I can see no object in 
making any alteration.

In the City of Vancoui'er v. Cummings (1912), 2 D.L.R. 253, 
46 (’an. 8.C.R. 457, the head-note is as follows:—

Where a municipal cor|x>rution is liable for damages sustained by reason 
of negligent nonfeasance of the statutory duty imposed upon it to maintain 
its highways in good repair, the questions of notice or knowledge of the 
defects do not arise. There is a presumption, in such cases, against the 
municiiNtl corporation, and upon it lies the onus of adducing positive evidence 
in rebuttal; it is not sufficient to shew that the existence of the defects were 
not known by the corporation officials.

Although it may t>e contended that this case is not directly in 
point, as the Court said that the defendant had means of knowledge 
and was negligently ignorant of it, and that they must he held 
equally responsible, if it was only through their culpable negligence 
that its existence was not known to them, still there is much of the 
judgment that is directly in point. Idington, J., at page 256, 
says:—

Notice to. or knowledge on the part of. the authorities of a want of repair 
never formed part of the statute.
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And at page 258, Idington, J., says:—
I am, despite diets to the contrary, prepared to hold that, unleea in some 

such earn aa 1 hare auageeted the question of notice or knowledge does not 
ariee, and that in all eeeee where the accident has arisen from the mere wearing 
out, or apparent wearing out, or imperfect repair of the road, there ariaee 
upon evidence of accident caused thereby, a presumption without evidence 
of notice that the duty relative to repair has been neglected.

The municipality ie bound to take every reasonable means through its 
overseeing officers and otherwise, to become acquainted with such passible 
occurrences, and if it hae done so can possibly answer the presumption.

See also Jamieson v. City of Edmonton (1916), 30 D.L.R. 465, 
54 Can. 8.C.R. 443.

My conclusion is that under our statute notice or knowledge 
is not necessary, and that when damage ariaee from a breach of the 
statutory duty to keep a sidewalk in repair, that is enough to 6x 
responsibility. The obligation and liability are absolute, whether 
there was notice or knowledge or not. The foundation of the 
doctrine of notice or knowledge seems to me to lie that the munici
pality would not be negligent unless they had notice or know ledge 
and a reasonable chance to repair, and that they would not he 
liable except in case of negligence. Then» is nothing aliout notice 
or knowledge or negligence in sec. 493, 6 (ieo. V. 1916, ch. 119, and 
my opinion that the Legislature intended this absolute liability 
under sec. 493 is strengthened by sec. 494, which reads: “Except 
in case of negligence, a corporation shall not lie liable for personal 
injury caused by snow or ice upon a sidewalk."

If it were necessary to put my derision on another ground, 
which I do not think it is, I would hold that the duty to keep in 
repair was neglected where there was no inspection from June 15th 
until September, and further that the defendant was negligently 
ignorant of the want of repair for the same reason, and that tluit 
would make the defendant liable. Mersey Docks Trustees v. Gibbs 
(1866), L.R. 1 H.L. 93.

As to damages: the plaintiff suffered a severe shock to the 
nervous system, and developed symptoms of brain injury. He 
was in lied two weeks and in the house one month. He is not able 
to take such an active part in hie business as he did liefore. From 
the medical evidence, and that of the plaintiff, 1 believe the 
plaintiff is likely to suffer permanently from headaches. I allow 
the plaintiff $50 medical fees paid, and 82.000 general damages; 
in all $2,050.
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The plaintiff claim» loaa of profita for a month of the Prince 
Albert Mineral Water Limited, of a'hich he waa president and 
manager and in which he held 15,800 stock out of 66,000. The 
plaintiff waa paid a salary aa manager, and his salary continued 
while he waa laid up. I do not think the plaintiff can recover 
profita w hich the company lost.

The defendant contended that the present claim is not in 
accordance with the notice required by sec. 406 of the Town Act., 
Sec. 496 is as follows:—

No action shall be brought for the recovery of such damages unless 
notice in writing of the claim and of the injury complained of has been served 
upon or sent by registered poet to the mayor or town clerk within thirty days 
after the happening of the injury.

Notice giving fujl particulars of the claim and injury was 
sent on September 17, 1919, within the 30 days, but the amount 
demanded was 61,550. The plaintiff’» action is brought for 
65,550. ‘ I do not think it is necessary to mention the amount of 
the claim in the notice, or that the plaintiff is precluded from 
recovering more than the amount he may have mentioned. The 
claim must be put in within 30 days, but at that time the plaintiff 
may not know his full damage. I am convinced in this rase hr 
did not then know the probability of permanent injury.

The plaintiff will have judgment for 62,050 and costs.
Judgment accordingly.

Le BLANC v. MONCTON TRAMWAY ELECTRICITY ft GAS Co. Ltd.
A’eir flriiswirl Supreme Court, Appeal Divieion, Haten, C.J., It’tiir, 

and Grimmer, JJ. April IS, 1110.
New trial (| 111 A—10)—Conflicting answers by jury to eresnoNs— 

Impossibility of reconciling.
Answers by s jury to questions should be given the fullest possible 

effect, and if it is possible to support the same by any reasonable con
st nation they should he so supported, hut when the answers are so con
flicting that it is impossible intelligently to reconcile them a new trial 
will be granted.

Motion by defendant to set aside verdict entered for plaintiff 
and for new trial. New trial granted.

M. G. Teed, K.C., for defendant; A. J. Ltyrr, contra.
The judgment of the Court was delivered by 
Hazen, CJ.:—This action, which was for negligence, was tried 

before ( handler, J., and a jury, and on the answers of the jury u 
verdict was entered for the plaintiff for $800.



U DXJI.J Dominion Law Kkfoets. 69

The plaintiff claimed damages for injuries sustained while 
travelling on the defendant’s street car in the City of Moncton, 
and claimed that, when endeavouring to alight in the proper and 
usual manner, he was thrown down by a sudden jerk or jolt of the 
car, from his position on the step of the car, on hie way out, and 
fell to the ground and was eut about the face, none and forehead, 
and otherwise severely injured.

In aliening the case to the jury, the plaintiff's counsel stated 
that the ear was moving slowly, and while Mr. loBlanc was in 
the act of alighting the car gave a jerk and he was precipitated to 
the ground head first and received severe injuries, ami in his 
statement of claim it is stated that the plaintiff was precipitated 
and thrown violently down from the said car to the roadway or 
side of Main 8t., in the said City of Moncton, and that while he 
was preparing to alight from t he car and was in the set of doing so, 
and before he had time to alight therefrom and to reach the ground 
in safety, the said car, through the careless, negligent and improper 
conduct of the motorman (there Is ing no conductor on said car) 
the agent and servant of the defendant, who was at the time 
ojierating the said car, the latter was suddenly, negligently and 
improiierly started, and in consequence of the wrongful, negligent 
and improper conduct of the said motorman, the plaintiff was 
thrown violently down from the said car, etc.

On this branch of the case, several questions were left to the 
jury. In addition to this it was alkgcd in the statement of claim 
that the defendant employed a dangerous and negligent system of 
carrying on its business, and employed defective machinery and 
appliances in connection with the running of the said electric car, 
and that the defendant did not provide a proper, safe, secure and 
efficient system to control the operation of the car, it lieing grossly 
negligent on its part to leave the control thereof to one man only, 
whose many duties made it impracticable to him to attend to 
passengers and to control the movement of the said car at the same 
time. (This refers to the fact that the car was what is known as a 
one man car, and will be referred to hereafter.)

The statement of claim further alleges that a conductor 
should have been provided in connection with the running of the 
car, to look after the safety of the passengers therein, and that the 
damage and injury was caused by the negligence of the defendant
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and by the improper and defective system adopted by the defend
ant in operating the said street railway, it being essential for the 
operation thereof and the safety of passengers that certain specified 
places for stopping the car should have been provided, and had 
that system been adopted the injury to the plaintiff would not and 
could not have hap)ienod.

The defects in the system and equipment as I understand them 
which are alleged in the statement of claim and which plaintiff 
sought to prove in evidence were : 1, That there was no conductor 
on the car. 2, That the brakes were not in good order and con
dition. 3, That the push bells were not connected with the batteries 
and were not in working order. 4, That there were no white posts 
to mark the places where the car should stop. 5, That the doors 
at the front of the car were left open instead of being dosed at the 
time the plaintiff left the car and went out on the steps, and that 
the mechanism for closing the door was not up to date.

The evidence goes to shew that the car on which the accident 
occurred was what is known as a one man car, or pay-as-you-enter 
car, similar in every' way to other ears used in the street railway 
service in the City of Moncton. It has lieen claimed that it was 
not a car of the most approved type, such as said defendant was 
required by statute to have on its railway, but I do not think that 
in the present case anything turns upon that point.

It appeared from the evidence that these one man cars arc 
used in many places, Sydney, Bangor, Halifax and New York 
among the numlier, and that their use is constantly increasing, 
as they are more economical in point of operation. The passenger 
enters by the front door or vestibule and pays as he does so, 
dropping his money or ticket into a box. He goes out by the same 
door through which he entered, when he desires to leave the car. 
The car had been equipped with push buttons, but the batteries 
had lieen disconnected some time previous to the accident happen
ing, as boys travelling on the cars were in the habit of annoying 
the motorman by ringing the bell at unnecessary times. When 
anyone wanted to get off the car he (the passenger) held up his 
hand or stood up, and his reflection appeared in a mirror in front 
of the motorman, who on seeing this took steps to stop the car so 
that the passenger might alight. As I understand the plaintiff's 
contention, it is said that if the car had been equipped with push
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Imitons the passenger would push the button, thus attracting the 
attention of the conductor or motonnan, who would stop the car, 
and that the passenger would remain in his seat until the car was 
stopped, then arise, walk to the end of the car through the door 
and step onto the street. As a matter of fact 1 think it is common 
knowledge that in street cars, street cars that are equipped with 
push buttons, the passenger usually after pushing the button 
leaves his seat and gets to the place of exit as quickly as he can, 
so as to leave the car the moment it is safe to do so.

Un the day of the accident, when he came close to the ]x>int 
at which he wished to leave the car the plaintiff arose from his 
seat and walked towards the motorman, who saw his reflection in 
the mirror. He (plaintiff) states that he started to get off, that 
he was on the stein and caught hold of the rail, that the car gave 
a jerk and he thought it was going to stop and it was going very 
slowly, and suddenly it gave a jerk and he fell. He states the 
motonnan did not say anything to him and did not tell him to 
remain on the car. In cross-examination, when asked if he would 
swear the motorman did not say anything to him lie replied that 
he did not rememlier his saying anything.

The evidence of Walter Scott, the motorman, however, is 
somewhat different. He says that the plaintiff was sitting near the 
door at his end of the car; that by means of the mirror he saw the 
plaintiff arise from his seat and come towards him; that he then 
started to stop the car by the brakes in the usual way; that the 
plaintiff kept on coming forward, and came up to where the motor- 
man was, and that he (Scott) then told him to wait until he stopped 
the car. He (plaintiff) did not stop but went right along and out 
till' door; that at this time the motonnan had his brakes on and 
the car was slowing up.1 This statement of the motonnan is to a 
certain extent confirmed by the evidence of two witnesses. Mrs. 
Inn Clark testified that she was on the street car on the occasion 
of the accident , accompanied by her daughter. She was sitting 
at the front end of the car, near the motonnan and right next to 
the door when the plaintiff got up to leave the car. She says that 
he walked down the car to the motonnan and she heard the 
motonnan say to him—"Wait a minute,” but that he kept on 
going. Asked if when the plaintiff approached the motorman the 
latter did anything regarding the brakes, she says—"I can't rc-
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member what he did. but as he was going out he said ‘wait a 
minute' and the car began to stop." She further says that she did 
not observe any jolt as though the car was started up quickly, 
and that nothing of that sort impressed itself on her mind as having 
taken place. Her daughter, Miss Lilian Cole, gave evidence to 
the same effect. She heard the motorman tell the plaintiff to 
wait a minute, and she has no recollection of any jerk or jolt of 
the car taking plate. If the jolt was so pronounced as to throw 
the plaintiff off the steps of the car with violence, it is certainly 
strange that it was not noticed by either of these ladies.

A number of questions were left to the jury, the first of which 
was as follows : Q. What was the approximate or immediate cause 
of the accident which occurred on Novemlier 10, 1817, and which 
resulted in injury to the plaintiff? A. Plaintiff walked off the car 
while in motion.

This certainly seemed to negative the plaintiff’s contention 
that he was thrown off the car by a sudden jerk or jolt caused 
through defective brakes or by the unskilful handling of the car 
by the motorman.

A question was also left by the plaintiff as follows: 4. Was the 
fall of the plaintiff caused by the jerk of the car while plaintiff was 
getting off such car? and this question was not answered.

If these questions and answers stood alone they would certainly, 
it seems to me, as I said lief ore, negative the plaintiff’s contention 
to which I have just referred, and if the plaintiff walked off the 
car while in motion after being told by the motorman to wait a 
minute, the fault would seem to be entirely his own, and the 
defendant not liable for the accident which occurred. The jury, 
however, was asked in question 2: Q. Was the accident caused by 
negligence on the part of the defendant company or its employee 
or employees? A. Yes, and in answer to the third question they 
stated that such negligence consisted in want of proper equipment. 
Then in answer to the fourth question submitted by the Court: 
Q. Was the plaintiff guilty of contributory negligence in connection 
with the accident? The answer is, “No.”

It is impossible for me to reconcile the answers to the first and 
fourth questions. If the immediate cause of the accident was the 
action of the plaintiff in walking off the car while in motion, I 
cannot understand how it can lie said in any view of the case that
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he was not guilty of contributory negligence or that the accident 
was caused through the sudden jerk or jolt of the car. To my 
mind the answers are inconsistent and conflicting, though if I had 
been compelled to direct a finding on those answers alone 1 am 
disposed to think that I would have found in favour of the defend
ant. The jury, however, by their answers to questions 2 and 3, 
found that the accident was caused by negligence on the part of 
the defendant company or its employee or employees, and that 
such negligence consisted in the want of proper equipment. They 
do not say what the equipment was that was deficient or defective, 
although questions on that subject were submitted to them at the 
request of the plaintiff. In answer to the plaintiff’s question they 
found that the car was not equipped with push button bells; 
that there was no conductor on it; and that when the plaintiff left 
his seat t o alight the doors of the car were open. They failed to 
answer a question as to whether the fall of the plaintiff was caused 
by the jerk of the car while plaintiff was getting off it, and also 
failed to answer the following question: “ Did the motonuan make 
all reasonable efforts to prevent the plaintiff from alighting?"

They also failed to answer three other questions, viz : As to 
whether the car stopped at regular and specified places and if 
there was a system of white posts; w hether the car of the defendant 
company on which the plaintiff was riding was of the most approved 
kind or not; and if the cars of the defendant company were main
tained and kept in good order.

It will lie observed that while the jury state that the accident 
was caused by negligence on the part of the defendant company 
or its employee, and that the negligence consisted in want of proper 
equipment, they do not state what the equipment was that was 
lacking.

In an earlier part of this judgment, I have referred to the 
different contentions regarding lack of equipment. So far as the 
cars being one man cars is concerned, and there not being any 
conductor, I fail entirely to see how that could have caused the 
accident, for even if there had lieen a conductor on the car he 
would have been at the rear end, and could have done no more 
than the motorman did to avert the accident that took place. 
It is altogether immaterial whether the defendant was negligent 
or not if its negligence in no way contributed to the accident.
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There is not a particle of evidence to shew that the brakes on the 
car were not in good working order on the day when the accident 
occurred, nor is there anything to shew that the absence of white 
posts marking the stopping places could have anything to do with 
the accident or that their existence could have averted it, but it is 
contended that when the jury found that the accident was due to 
want of proper equipment they referred to the push I ells and the 
mechanism of the doors, which doom wen1 open at the time that the 
plaintiff passed out from the car into the vestibule. As the motor- 
fnan saw the plaint iff approach, and stopped the car so that he could 
alight, it is difficult to see how the presence of a push liell in the 
car could have helps! the situation, as his attention was ealled to 
the fact that a passenger wanted to alight, and could not have 
been more directly called to it by the ringing of a hell. So far as 
the doom arc concerned, there is no evidence that, I should think 
would lead anyone to conclude that if they had lieen closed the 
accident would not have occurred, and 1 doubt very much if the 
leaving open of a door can I» said to lie want of equipment, 
although if the door had been closed and had been 0]>encd by the 
motonnan before the car was stopped, such act might lie held 
to be an intimation to a passenger that it was safe for him to alight.

It seems to me that the finding that the negligence consisted 
in want of proper equipment is vague and uncertain, and in any 
event is in conflict with the answer to the first question, that the 
immediate cause of the accident was the action of the plaintiff 
himself in walking off the car while it was in motion.

Answers by a jury to questions should be given the fullest 
possible effect, and if it is possible to support the same by any 
reasonable construction they should be so supported, but when the 
questions, answered and unanswered, leave the original question 
in controversy in doubt and ambiguity, the cause of justice is liest 
promoted by a new trial. In my opinion that is the condition in 
this rase. The answers are so conflicting that it is inqiossiblc 
intelligently to reconcile them, and I do not think the Judge below 
was justified in entering a verdict against the defendant. I am 
disposed to think that I would have directed the verdict to be 
entered the other way, but in view of the jury’s finding that there 
was negligence on the part of the defendant, consisting of want of 
proper equipment, the trial Judge took the other view, and because
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of the ambiguous, conflicting and irreconcilable character of the 
answers given to the different questions, and of the jury's failure 
to answer certain questions of importance, I think there should be 
a new trial, the costs of this appeal to lie paid by the respondent.

Judgment accordingly.

HORNING v WINCHELL.
Saskatchewan Court of King's Bench, Taylor, J. March 18, 1980. 

Contbacts ({ V C—402)—Sals os land—False bepuebentation as ro
SUITABILITY—RESCISSION—DAMAGES.

A false representation that a farm is well drained and one of the beat 
farms in the district, on which the purchaser relies in purchasing the farm, 
which is in fact practically unfit for cultivation owing to the construction 
of drainage works, which cause waters, which would be orihnarily carried 
away, to he emptied onto it every year, entitles the purchaser to rescind 
the contract and receive back the purchase money, but if such repre
sentation was not made with knowledge of its falsity he is not entitled 
to recover damages.

Action to recover the amount due on several promissory 
notes and counterclaim to have an agreement for sale of land 
rescinded and set aside.

J. Dix son, for plaintiff ; C. U. Morse, for defendant. 
Taylor, J.:—In this action, the plaintiff, who, according to the 

pleadings, resides in the State of New York, sued the defendant, 
who, according to the pleadings, resides at Kinderslev, in 
Saskatchewan, on a numlier of promissory notes, alleged to have 
been made by the defendant to the plaintiff, payable at New York, 
in the Vnitod States, or in the City of New York, claiming an 
amount of some $2,355. In answer to the claim, the defendant, as 
well as pleading a general denial, has pleaded w hat he calls a 
guarantee, but which would lie more properly designated as an 
agreement for an extension of the notes, and counterclaims to 
have the agreement, which has lieen filed as Kx.“Q" madelietween 
the plaintiff Frank E. Homing, and one Joseph R. Wetmore, as 
vendors, with the defendant Winchell, whereby Horning and 
Wetmore agreed to sell, and Winchell to purchase, certain lands 
in the State of New York, for the price of $8,000 on the terms 
therein mentioned, rescinded and set aside, on the ground that 
W inchell was induced to enter into the agreement by fraudulent 
representations by Homing, and he also claims damages for the 
representations.
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Before the c ue came up for trial, counsel on I «half of the 
plaintiff Homing intimated to me that they were unable to proceed, 
and were unable, owing to delay in the trains, to make application 
for an adjournment, and counsel for Winchell intimated that he 
was ready to go on, and there was nothing to do but to direct the 
action to go on for trial. The claim was, thereupon, dismissed, 
and the defendant Winchell proceeded with his counterclaim 
against Frank E. Homing and Joseph R. Wetmore. It would 
appear from the reply and rejoinder of Frank E. Homing and the 
defence to the counterclaim filed by Frank E. Homing and Joseph 
R. Wetmore, that they have submitted to the jurisdiction of the 
Court and have asked an order of the Court that the contract lie 
declared to be enforced.

On the evidence adduced, it would appear that Homing did 
make representations in reference to the farm. He represented 
that he, Homing, had inspected this farm under normal conditions 
in the summer, and that he would give his word that it was well 
drained, and that there was enough timber on it to pay for it. 
The fact is, according to Winchell's evidence, owing to the construc
tion of some drainage works, which he said was constructed about 
a year before, but apparently, he does not know «hen it was actu
ally constructed, the waters which would ordinarily lie carried 
away, were emptied on to his farm in the spring, and the fami was 
practically unfit for cultivation. There is no evidence that these 
waters were so carried down before the year or spring in which 
Winchell took possession of the place. There is no evidence at 
all to shew that the representation as to timber was not true. The 
defendant Winchell also says that Homing produced a contract 
under which he purchased the land, shewing that he paid $6,000 
for the farm, and that in addition to that he claimed to have paid 
$1,200 for improvements put on it, and told him it was good valu
able land, none better in the country. The representation as to 
its being well drained is apparently a false representation, a 
representation which, when the defendant Winchell found that it 
was false, entitled him to rescind and to elect, as he apparently 
did elect, to leave the farm in question, and to recover the money 
which he had paid on account of the purchase price, $1,000, on 
March 2, 1917, but I cannot, on the evidence, it seems to me find 
that Homing knew the representations were false, nor can I find
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that the representation as to the quality of the land, and as to the 
drainage, was made with a knowledge of its falsity. Undoubtedly 
it was made for the purpose of indueing Winehell to buy, and he 
relied upon it, and there is nothing from which I can infer that 
Homing knew that this water was going to come down the next 
spring and ruin the farm and farming operations. It is suggested 
that they must have been made recklessly, but the document 
which is put in as Kx. “B," March 2, 1917, shews that Homing 
gave an undertaking to go on any note for stock that may be 
purchased on the farm by Winehell, and in certain cases he would 
advance money to him, and if Winehell should have bad luck and 
not be successful in operating the farm, he would resell for him on 
favourable terms. Further, that when Winehell took the matter 
up with him he claimed that it was an extraordinarily wet year, and 
that had to do with the condition. Vnder the circumstances, and 
in face of this, I cannot conclude that he knew that the repre
sentation as to drainage was false when he made it. Winehell 
was, therefore, entitled to elect to rescind the contract for the 
representation which was made. The representation has proved 
to be false, and he is entitled to recover his money back. He has 
failed to establish that the representation was made w ith a know
ledge of the falsity and must fail with his claim for damages. There 
will be judgment accordingly for the defendant Winehell against 
the defendants Horning and Wetmore, on the counterclaim, for 
the sum of *1,<XK) with interest from March 2, 1917, and a decla
ration that Winehell w as entitled to elect, and did elect, to cancel 
the said contract on the ground that it had been induced by a 
fraudulent representation, and the same is hereby rescinded. 
Winehell is entitled to costs. Judgment accordingly.

MULCAHY v. E. D. and B. C. R. Co.

Alberta Supreme Court, Ap/tellate Division, Hartry, C.J., Stuart.
Beck and Ives, JJ. June 12, 1920.

Master and servant (§ II B—156)—Dangerous track and road bed— 
Negligence in repairing—Injury to employee—“Volenti
NON FIT INJURIA*’—APPLICATION OF PRINCIPLE.

The principle “volenti non fit injuria” cannot be by implication 
extended to cover a consent to encounter unnatural dangers caused by 
neglect to supply necessary material for their removal.
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Appeal from the judgment of Hvmlman, J., in an action for 
damages for personal injuries received in the course of plaintiff's 
employment as roadmaster on defendant’s line of railway.

S, H. Woods, K.C., for plaintiff.
H. H. Parlée, K.C., for defendant.
Harvey, C.J., concurred with Ives, J.
Stuart, J.:—With considerable hesitation I concur in the 

judgment agreed upon by the other members of the Court. We 
are confronted with a peculiar case in which to discuss the appli
cability of the doctrine volenti non fit injuria, because the actual 
work and duty of the plaintiff was to put into repair the very thing 
whose dangerous condition is alleged to have caused the accident. 
While, therefore, I do not dissent from the judgment proposed 
1 cannot but feel that the facts involve a re-statement or modifi
cation of the rule as heretofore laid down in decided cases.

Beck, J., concurred with Ives, J.
Ives, J.:—The accident occurred within a mile east of Spirit 

River on September 28, 1917. The plaintiff had been employed 
continually by defendant company during 3 or 4 years. In July, 
1917, he was employed as section foreman at Bon Accord and on 
the 26th of that month received from the defendant’s general 
manager, Mr. W. R. Smith, a letter as follows:—

For your confidential information, 1 beg to advise that I will probably 
require your services at another point on different work about Aug. 1, but I 
imagine the superintendent will instruct you to call on me before that date.

Considering the fact of the plaintiff’s then employment I 
think the language of this communication wholly inconsistent with 
an offer of promotion to be taken into consideration by the servant 
Itefore deciding upon acceptance or refusal. It was simply a 
notice to him that he was to expect orders to work somewhere else 
on different work.

In the following month (August) he w as made acting roadmaster 
and shortly after roadmaster, over some 350 miles of defendant's 
railway with which he was not acquainted lieforc his appointment. 
If this track, over which he had jurisdiction and over which the 
nature of his employment necessitated his constant travel, iras 
dangerous, then he was put in a position of danger by the employer 
rather than that he accepted an employment under conditions 
known to him to le dangerous. On September 28 it lierame
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necessary for the plaintiff, in the course of his employment, to 
proceed from Spirit River to Mclx-nnan. As a means of trans
portation, a hand ear was used upon which had been erected a 
seat with a high back constructed of wood and iron, and with a 
gasoline six horsepower engine installed for motive power. This 
machine throughout the ease is called a “speeder” but I apprehend 
it is misnamed and is but a converted hand car. Whether it 
differs materially in construction and safety from a speeder, the 
evidence does not disclose. Accompanying the plaintiff was one 
t’arlxmi, sitting with the plaintiff on the seat in front, and t rank 
Donis, sitting .ichind the plaintiff and driving the car. The track 
east of Spirit River was in bad coi.dition, lieing a skeleton track, 
in many places sunken in mud, the rails surfais- lient and kinked, 
or, perhaps I might make the condition clearer by saying the rails 
were lient both vertically and horizontally. From the evidence 
it would apjiear that, apart from ballast in some sections, this was 
the condition of the track more or less throughout the entire 
95 miles from Spirit River to Mel-ennan, but it is to lie noted that, 
if the necessity of new rails is an indication of the state of the track, 
the requisition for rails made by the plaintiff in his letter of August 
25, 1917, to Supt. Murray, allots 117 new rails to the section 
between Spirit River and Bclloy, a distance of 22 miles, ns against 
153 new rails to the section between Bclloy and McLennan, a 
distance of 73 miles. Within a mile after leavng Spirit River, 
and while travelling at from eight to 12 or 15 miles per hour, the 
hand-car left the rails, and went over the dump turning at least 
jiartially over. The plaintiff was struck in the back by the seat 
he says, and has been permanently injured. He gives the cause of 
the derailment as a lient rail. The only evidence against this reason 
is by some of the witnesses to the effect that speeders will leave 
the track at times without explainable cause. No attempt is made 
here by the defendant to shew that anything other than the bad 
condition of the track caused the derailment. The trial Judge 
makes no finding as to the cause of it, but I think the conclusion 
on the evidence irresistible that the derailment was due to the bad 
condition of the track and to nothing else.

The trial Judge dismissed the action on the one ground that 
the principle ralenti non fit injuria applies, and from a jierusal of 
his judgment it would seem that he has been chiefly influenced by
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the circumstance that the plaintiff entered into, or, at least, con
tinued in his employment with knowledge of the risk attendant . 
This circumstance is important, but not conclusive against the 
plaintiff.

In the language of Lord Watson in Smith v. Baker <fr Sont, 
[1891) A.C. 325 at. 355:—

When, as is commonly the case, his acceptance or non-acceptance of the 
risk is left to implication, the workman cannot reasonably be held to have 
undertaken it unless he knew of its existence and appreciated or hail the 
means of appreciating its danger. But assuming that he did so, 1 am unable to 
accede to the suggestion that the mere fact of his continuing at his work, 
with such knowledge and appreciation, will in every case necessarily imply 
his acceptance. Whether it will have that affect or not depends, in my opinion, 
to a considerable extent upon the nature of the risk, and the workman's 
connection with it, as well as upon other considerations which must vary 
according to the circumstances of each case.

In the present ease, there is nothing surrounding plaintiff's 
entry upon his employment from which it can be inferred that he 
accepted any risk other than ordinarily attaches to the position 
he was appointed to on an operating railway.

In 1917, the defendant's line of railway had Iteen in operation 
some 2 years doing the usual public business of freight and pas
senger traffic. The plaintiff was not acquainted with it or with 
the unusual dangers attendant upon its disrepair, nor is there any 
evidence that the unusual risk was called to his attention at or 
before the time of his appointment. He cannot be held to have 
accepted a risk of which he was ignornn' But, it is clear that 
those aggravated conditions which gave ;<■ to the unusual danger 
in a roadmaster's employment were » hin the knowledge of the 
defendant’s general manager and <’ ,dd have liecn appreciated 
by him. This ignorance on the par l 1 the plaintiff and knowledge 
on the part of the defendant at the commencement of the employ
ment as roadmastcr is clearly a personal negligence of the defend
ant in that the plaintiff was put in a position of unusual hazard. 
Nor will the plaintiff lie deemed to have accepted ami assumed the 
risk after having acquired knowledge of it by continuing in his 
employment. He had every reason to expect that the conditions 
would improve. He knew that he was appointed for that purpose. 
His duty was to report the necessities; the defendant’s duty was 
to supply material as he required. He asks on August 24 by letter 
to the superintendent, for rails, and points out what sections of
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the line he requires t hem for. Fift y-eight of these rails asked for are for 
the very part of the line where he was injured by derailment. In 
this letter he points out that these rails are for the worst places 
and tells the superintendent that the condition of the lient rails 
in the track is very had and liable to cause derailment. No rails 
were sent him, so on September 6 he writes the superintendent 
again and says he has requisitioned the new rails, pointing out that 
the lient rails must be removed from the track. No rails are sent 
to him. Again on Septcmlier 11 he writes the superintendent for 
these rails but they were not sent. And in the evidence of (leneral 
Manager Smith we find that the defendant had rails. No reason 
is advanced by Mr. Smith as to why they were not supplied. 
Surely this is a case to which the words of Lord Btamwell in 
Smith v. Baker it' Son», |18!ll) A.C. at 345, exactly apply, viz: 
“A man may lie volent to encounter the natural dangers of a 
business but not those superadded by negligence.” And so here, 
if it is to lie implied that the plaintiff consented to encounter the 
dangers that became known to him after his appointment, surely 
we are not warranted in extending the implication to cover a 
consent to encounter dangers aggravated by defendant's neglect 
to supply the necessary material asked for to remove the unnatural 
dangers.

Certainly the plaintiff reasonably expected the defendant 
company to do their part. See Hairnet v. Clarke (1862), 31 L.J. 
(Ex.) 356.

As to the effect of continuance in employment after knowledge 
of the risk, see Williams v. Birmingham Battery anil Metal Co., 
|18!t!l| 2 Q.B. 338.

From the w hole evidence, 1 cannot infer that the circumstances 
are such as necessarily to lead to the conclusion that this plaintiff 
voluntarily incurred the risk, sujicrndricd to by defendant's neglect. 
Vpon the facts to Is1 inferred from the evidence here, 1 think it 
peculiarly a case for the application of the language used by their 
Lordships in Smith v. Baker, which I have already cited. In that 
case the field of law audit the maxim ralenti nan lit injuria has been 
well covered but it may also lie interesting to refer to the following 
cases: Hairnet V. Clarke, cited; Hairnet v. Worthington (1861), 2 
F. A" F. 533; Thomat v. Quartermaine (1887), 18 Q.B.I). 685 at
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(MX), per Ixird Ksht-r, M.R.; William* v. Birmingham Battery und 
Metal Co., supra; 20 Hals. par. 230, page 121 ; Italian's Master & 
Servant, 2nd ed., vol. 4, eh. 85, and 22 I..H.A.,page 472 et no).,and 
the recent ease of Monaghan v. Rhode* * Son, [19201 1 K.B. 487. 
I would allow the appeal with eosts and give judgment for the 
plaintiff for the sum of SR.fltK) and eosts, suhjeet to defendant's 
right within 30 days to appeal from the amount assessed.

Appeal allowed.

Re FENTON ESTATE.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and 

Denniatoun, JJ.A. May II, 1920.
Wills ( § 111 D—100)—Statute or Mortmain—Not in force in Manitoba.

What in generally known an the Statute of Mortmain, 9 Geo. 11., eh.
36 (Imp.), is not in forec in the Province of Manitoba.

[Review of authorities.]

Appeal Ity the Attorney-! iencral of Manitoba from judgment 
of Galt, J. (1920), 51 D.L.R. 094. Reversed.

John Allen, Dep. Attorney-General, for the Prov ince.
Janie* Auld. for trustee.
//. A. Bergman, for next of kin, etc.
Peruve, C.J.M.:—The i>oint involved in tliis ease is simply 

whether the so-called Mortmain Act, 9 Geo. 11., eh. 30 (Imp.), 
is or is not in force in Manitoba. This Act has long lieen held to 
1» in forte in the Province of Ontario: Doe d. Anderson v. Todd 
(1845), 2 U.C.Q.B. 82; Whitby Corporation v. lÀscombe (1870), 
23 Gr. 1; Macdonell v. 1‘urcel! (1893), 23 Can. S.C.R. 101. In 
the first mentioned ease Robinson, C.J., at page 84, in giving 
judgment, clearly indicated that he would have followed the 
reasoning of Sir William Grant in Attorney-Ceneral v. Stewart 
(1817), 2 Mer. 143,35 K.R.895,and have held that the statute had 
not been introduced into Vpper Canada by the Act of the legis
lature of that Province, 32 Geo. III., 1791, eh. 1, had it not lieen 
that the Legislature had assumed in certain Acts that 9 Geo. II., 
1730 (Imp.), eh. 30, was in force in the Province. This ease was 
decided in 1845. In 1875 the same point came up for consideration 
for the first time in a Court of appeal in the case of Whitby Corp. V. 
Liscombe, 23 Gr. 1. Ill the meantime several decisions had lieen 
rendered in the superior ( 'ourts following Doe d. A nderson v. Todd, 
2 U.C.Q.B. 82.
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In Whitby Corp. v. Liscombe, supra, it was ht-ld that 9 Geo. II., 
oh. 36, was in force in Ontario. The grounds ti]xin which it was 
so held were (1) that the decision in Dae <1. Anderson v. Todd 
had been acquiesced in too long, and had for too long a |x-riod 
governed titles to land in Ontario, to lx- interfered with by any 
authority short of legislative enactment ; (2) that there had Ix-en 
ample recognition through Acts of the Li-gialature that the statute 
in question had l teen introduced into and was in force in the 
Province. Kxpressions occur in some of the judgments which 
indicate that had the question come Ix-fore the Court as res integra 
the decision would not, at all events, have been unanimous. I 
would refer to the remarks of Patterson, J., 23 Gr. 1, at pages 
27-28, and of Moss, J., at page 36. The latter said:—

If the only question was, whether Doe it. Anderson v. Todd was well 
decided, 1 should hesitate long before holding in the affirmative 
Robinson, C.J., was of opinion that but for subsequent legislative ex|sisition 
the true interpretation of the statute of Geo. III. excluded the Mortmain Act, 
while the other members of the Court seem to have entertained a different 
view. The reasoning of the Chief Justice ap|tears to me to be unanswerable— 
at least if the decision of Sir William Grant in AUorney-Ceneral v. Stewart, 
supra, is i-orrect, and apart from its intrinsic forte it would be hopeless to 
impugn tliis after its approval hv the House of lords in Whicker v. Hume 
(IMS), 7 H.L. Cas. 124 at 150,11 E.R. 50.

In Macdonell v. Pt.rcett, 23 Can. S.C.R. 101, two of the Judges 
refer to l)oe d. Anderson v. Todd and Whitby Corp. v. Liscombe 
as declaring the state of the law in Ontario in regard to the statute 
9 Geo. II., ch. 36, lx-ing in force in that Province. It was not a 
decision of the Supreme Court U]xm that point.

In Late v. Acton (1902), 14 Man. L.H. 246, Richards, J., 
following the above Ontario cases, held that 9 Geo. II., ch. 36, 
was in force in Manitoba, except as it may lx- affected by ) rovincial 
statutes.

MAN.

C. A.

Re
Fenton
Estate.

Perdus. CJJi.

According to the decision of Sinclair v. Mulligan (1886), 
3 Man. L.R. 481 ; aff’d (1888), 5 Man. L.R. 17, the laws in force in 
Manitoba at the time that Province entered Confederation were 
the laws of England of the date of the Hudson's Ray Company's 
charter, namely, May 2, 1670. In 1874, 38 Viet. ch. 12 (Man.), 
sec. 1. the Legislature of the Province declared that the Court of 
Queen's Bench, then formed,
shall decide ami determine nil matters of controversy relative to property 
and civil rights (both legal and equitable), according to the laws existing, or
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established and being in England, as such were, existed and atnod on July 15, 
1870, so far as the same ran be made applicable to matters relating to property 
and eivil rights in this Province.

This section has lieen repeated in the several consolidations 
and revisions of the statutes down to the present time.

It is plain that all the laws of Kngland were not introduced, 
but only those that “can be made applicable” to the subjects 
mentioned in the enactment. In Jei v. McKinney (1889), 14 
App. ('as. 77, at page 80, a decision of the Privy Council holding 
that 9 Geo. II., 1730, ch. 36, had not been introduced into British 
Honduras, the expressions used in the A et of the Assembly of the 
Colony, 18A6, introducing the law of England, were (sec. 5) “so 
much of the common law of England as has lieen user! in or is 
applicable to this settlement anil to the inhabitants thereof”; 
also introducing the statutes there dcscrilied (sec. 7) “in so far as 
they are applicable or can Ire applied to this settlement and the 
inhabitants thereof.” Lord Hobhouse in delivering the judgment 
of the Judicial Committee pointed out that the eondition of 
applicability to the Colony runs through the whole of the enact
ments introducing the laws of England. He then went on to say
at page 81 :—

It has been argued at the bar that the laws described are to prevail if 
they are applicable or can he applied, and that the latter words give a wider 
sense to the word "applicable." Their Lordshijw read the worda "can be" 
as meaning "can reasonably be" agreeing herein with Knight Bruce, L.J., 
who in Wkicker v. Hume (1852), 1 DeG. M. & (i. 506, 42 E.R. 649. 14 Ueav. 
509, 51 E.R. 381, placet! that construction ujion similar words in a New South 
Wales Act. The change of expression would rather seem to point to such 
cases as are provided for by the Ordinancti of 1879, where some amount of 
moulding in formal or insignificant details is required before an English 
statute, suitable in its nature to the needs of the Colony, ran be actually 
applied to them.

Lord Hobhouse then considers the question whether the statute 
of Geo. II. is suitable to a young English colony in a new country— 
the very condition of Manitoba in 1874. He refers (at page 82) to 
the principle on which such questions should turn as laid down by 
Blackstone in the Commentaries, vol. 1, page 108. He jaunts out 
that in the two decisions above referred to, Atl’y-flen't v. Stewart, 
and Whidler v. Hume, all of the eminent Judges who took 
Jiart in one or other of these cases decided that the statute 
was framed for reasons affecting the land and society of England, 
and not for reasons applying to a new colony.
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The statute has lieen held not to apply to British Columbia, 
In re Pearse Estate (1903), 10 B.C.R. 280; or to Saskatchewan, 
He Miller Estate (1918), 11 S.L.R. 70; or New Brunswick, Kay v. 
Annual Conference (1881), 6 Can. S.C.R. 308.

In the )>eriod between the entry of Manitoba into Confederation 
and the year 1884 a numl>er of Acts of the Legislature were passed 
incorporating religious, educational and charitable liodies and 
enabling some of them to hold land for charitable and other 
purposes, and others to hold land bequeathed to them. There 
has I wen no legislation of the Province which has directly intro
duced the statute 9 (ieo. II. Down to 1884 there were many Acts 
passed which were inconsistent with the existence of that, statute 
as part of the law of the Province. It is stated that the first 
mention of a statute or statutes of Mortmain in a Manitoba 
statute is found in the Methodist Church Act 1384, 47 Met. 
ch. 65. After that year, there occur expressions in certain Acts of 
incorjioration such as: “without license in Mortmain,'' 1886, 
49 Viet. ch. 56, sec. 3; “without lx'ing subject to any law of 
Mortmain,” 1895, 58-59 Viet. ch. 50, sec. 2, and similar words. 
The above expressions were, I think, in each case introduced by the 
draftsman into the Act ex abundanti cautelâ, or perhaps the 
expression was copied from an Ontario statute. The legislature, 
when passing these Acts, with the exceptions as framed, had no 
intention of declaring that the statutes of Mortmain wen1 in force 
in this Province. To put such a construction U]xm these Acts 
would be to introduce "by a side wind” legislation which was not 
in the contemplation of the legislature to enact. See Forbes v. 
Ecclesiastical Commissioners (1872), L.R. 15 Kq. 51, 53; also, 
Western Counties It. Co. v. Windsor etc. It. Co. (1882), 7 App. Cas. 
178,189.

Applying to the Act of 1874, 38 Viet. ch. 12, the proper rule 
of construction as laid down in Jex v. McKinney, it did not intro
duce the statute 9 Geo. IL, ch. 36, into Manitoba. The proper 
construction was placed on the statute for a numlwr of years, and 
no exception was made, in Acts creating charitable meliorations, 
of enactments respecting Mortmain, Iwcause no protection against 
mortmain was necessary. It would lw strange indeed if the taking 
of needless precautions against the operation of a law w hich was 
not in force should have the effect of bringing that very law into
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force. This would lie meet unfair to corporation» created prior to 
1884, whose incorporators, taking a proper view of the law, asked 
for no protection against the operation of statutes of mortmain.

Galt, J., 51 D.L.R. 694, followed Law v. Acton, 14 Man. L.R. 
246, as lx-ing a decision of a Judge of co-ordinate jurisdiction, not, 
as 1 read his judgment, Ix-cause he approved of the ratio decidendi 
in that case.

1 think the appeal should lie allowed, and the matter referred 
hack to the Court of King's Bench to settle a scheme for the 
execution of the trust. See In re Pyne: Lilley v. AU’y-fien’l, 
[1903] 1 Ch. 83. The costs of all parties should come out of the 
estate.

Cameron, J.A.:—The so-called Statute of Mortmain, 9 Geo. 
II., ch. 36, entitled “An Act to restrain the disposition of lands, 
whereby the same liecome inalienable" was the first Act passed in 
Kngland by. which gifts of land to charitable purposes made by 
will were avoided. By it, however, gifts to such puiyioses were 
permitted if carried out in a certain way, that is by a gift or convey
ance by deed executed in the presence of two or more witnesses 
12 months before the date of the death of the donor and enrolled in 
the Court of Chancery within 6 months after its execution. The 
objects influencing Parliament in passing the Act are set forth in 
the preamble to the Act, but were not necessarily fully disclosed.

The question lx-fore us is whether this Act is in force in this 
Province by virtue of sec. 1, 38 Viet., ch. 12, now sec. 11 of our 
King's Bench Act, R.S.M. 1913, ch. 46, under which the Courts in 
Manitoba are to deride all matters of controversy relative to 
property and civil rights according to the laws of Knglund as they 
were on July 15, 1870, “so far as the same can lie made applicable 
to matters relating to property and civil rights in this Province."

The statute, 9 Geo. 11., ch. 30, itiit not extend to the British Colonies; 
in its couses, its objecta, its provisions, its qualiflcations, and its exceptions, 
it is a law wholly English, calculated for the purposes of local |x)licv, com
plicated with local establishments, and inca|>al>le without great incongruity 
in the effect, of lieing transferred as it stands, into the Code of any other 
country.

Jarman on Wills, Oth ed., vol. 1, pages 271-2, citing Sir William Grant in 
Att'y-Cicn'l v. Stewart, 2 Mer. 143, 35 E.R. 895; AU’y-Gcn’t v. Giles (1835), 
5 L.J. (Ch.) 44; IPAiclcr v. Hume, 7 H.L. Cas. 124, 11 E.R. 50; Mayor of 
Lyons v. East India Co. (1830), 1 Moo. P.C.C. 175, 12 E.R. 782; Jex v. 
McKinney, 14 App. Cas. 77.
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There is nothing in the Art of 173li (or 1888) to prevent a (ktsoh 
doiniriled in Victoria from leaving money for the purchase of land 
in England for a charitable object. Mayor of Canterbury V. 

Wyburn, [1895] AX'. 89 at 9<i, where I/jrd Hobhouse approves and 
applies Sir W. Grant’s reasons in Att'y-Cen’l v. Stewart, supra, 
holding that:

It cannot have been intemle<l that methods of a local chancier prescribed 
for making a lawful gift should he adopted in a distant colony, or, if not, 
that tlie gift should lie invalid.

In the Mayor of Lyons v. East lnttia Co., supra, laml brougham, 
referring to the distinction between foreign settlements acquired 
by conquest anil those made by colonizing, says that in a case of 
the former the law of the country subsists until changed, and in 
the latter the subjects of the Crown carry with them the laws of 
England, subject to the limitation expressed by Blarkstom . J., 
(1 Moo; P.C.C. 273):—
thaf ®nly so much of tlie English law is carried into them by the settlers as 
is applicable to their situation and to the condition of an infant colony . . .
And Sir William (Irani, in Att y-tn n l v. Stewart (2 Mer. at 101 ;, applies the 
sana1 exceptant even to the case of conquered or ceiled countries, into which 
the English law of pro|ierty has liccn generally introduits!. Vpon this 
ground, lie held that the Statute of Mortmain ilid not extend to the Colonies 
governed by the English law, unless it has liccn expressly introduced then-, 
because it had its origin in a policy |sdtliarly adapted to the circumstances 
of the mother country.

MAN.

C. A.
E Re

Cameron, J.A.

hi Jex v. McKinney, 14 A})]), ('as. at 82, Lord Hobhouse says 
that the principle* laid down in Blackstone has been applied in 
two cases and that every Judge who has addressed his mind to 
the question has come to the same conclusion, namely, “that the 
statute was framed for reasons affecting the* land and society of 
Lngland and not for reasons applying to a new colony.”

In addition to these cases 1 refer to Doe <1. Hazen v. Hector of 
St. James (1879), 18 N.B.1L 479; In re Hearse Estate, 10 B.C.R. 
280, and He August Brabant (1903), 10B.C.K. 282; Clement's 
Canadian Constitution, 3rd ed., 1910, page 274, et seq.

W here the law of England has lieen introduced in colonies by 
legislation, there is a difference in the wording of the various 
enactments, but then* is little or no difference in. substance. 
There can lie no real difference in meaning lietwi*en the enactment 
under discussion in Jex v. McKinney, supra, and the words in our 
King's Bench Act, R.S.M. 1913, ch. 46. The evident intention 
of the legislating bodies was the same in lioth eases.
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The difficulties in the caw are occasioned by the decisions of 
the Courts of Upper Canada and Ontario commencing with the 
well-known decision in Doe d. Anderson v. Todd, 2 U.C.Q.B. 82, 
the effect of which was that the statute, 9 Geo. II., eh. 3ti, was in 
force in Upper Canada by virtue of its implied recognition by the 
Legislature: the view of the majority of the Court lieing that it 
was not introduced by the sole force of 32 Geo. III., ch. 1. See 
Clement's Canadian Constitution, 3rd ed., It)l(i, pages 287 et sty. 
That doubts were entertained as to the correctness of this decision 
appears from the judgments in Whitby Corp. v. Liscombe, 23 fir. 1, 
where it was followed mainly on the ground that it had established 
a rule of law, recognized for so long a period, that it was inadvisable 
in the public interest to interfere with it. But we are not Iwund 
by the Ontario decisions which are at variance with those cited, 
some of which are of the highest authority and binding upon us.

The judgment of Richards, J„ in Lav v. Acton, 14 Man. L.R. 
246, was dwelt on as a binding authority or as having, at any rate, 
created an established rule of law from which we must not now 
depart. That case was decided in 1902, but there is no reference 
whatever in the judgment or in the argument to Jex v. McKinney, 
supra, decided hi 1889, or to Att'y (len'l v. Stewart, supra, or 
Whicker v. Hume, supra. In MacdoneU v. 1‘urcell, 23 Can. 8.C.R. 
101, referred to by Richards, J., two of the Supreme Court Judges 
considered that an opinion given by counsel, which was a factor 
in the litigation, on the subject of the law of mortmain in Ontario, 
was sound under the law of that Province as it then stood. But 
the subject itself was not in issue in the case liefore the Supreme 
Court. In my opinion, in view of the overwhelming weight of 
reason and authority, we cannot avoid overruling the division in 
Late v. Acton. As )>ointcd out by Galt, J., the present Lord 
Chancellor in the remit ease of Hourne v. Keane, [1919] A.C. 815, 
declared that it is not the function of the Courts to make error 
perpetual (51 D.L.R. at 697).

I confess 1 can attach no particular significance to the pro
visions found in various private Acts of the legislative Assembly 
of this Province, purporting to modify the application of the 
Statute of Mortmain in the cam1 of corjxirations incorporated by 
it of a charitable, educational, or ecclesiastical character. In the 
first instances such clause* wen1 no doubt inserted ex abundanti
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cauteld, for as remarked by Ixird Cranworth in Whicker v. Hume, 
7 H.L. Cas. 124 at 161, 11 E.R. 50: “Nothing is more difficult 
than to know which of our laws is to lx- regarded as im|x>rt<-d into 
our colonies,” and the earlier enactments were subsequently 
followed largely as a matter of course by successive draftsmen. 
It is, to my mind, impossible to agree that they have the effect of 
introducing the statute, for, as pointed out by Sir William tirant 
in Att’y-Gen'l v. Stewart, supra, and by Lord Chelmsford, L.C., in 
Whicker v. Hume, 7 H.L. Cas. at 151, that could only be done by 
clear and positive enactment. Nor can I accede to the contention 
that the re-enactment of sea-. 11 in the King's Bench Act, R.S.M., 
1913. eh. 46, had the effect of crystallizing into law an erroneous 
decision of a single Judge.

H ago art, J.A.J—I have carefully perused the reasons of mv 
brothers Cameron and Fullerton and 1 have come to the same 
conclusion, namely, that the Imperial Statute, 9 (leo. IL, eh. 36, 
is not in force in Manitoba.

On the argument a great deal of stress was laid upon the fact 
that several private Acts of the Legislature in the incorporation 
of churches and other educational and charitable organizations, 
provision was made for accepting devises or la-quests. This, it 
was contended, had the effect of introducing the Statute of Mort
main.

I agree with the disposition my brother Judges have made of 
that question.

My 1 rot her Judges hare very fully covered the ground and to 
repeat the reasons given by them would serve no good purpose.

I would la-re refer to the decisions in Doe it. Anderson v. Todd, 
2 V.C.tj.B. N2; Whitby Carp. v. Liscombe, 23 (!r. 1; Law v. Acton, 
14 Man. L.R. 246; Att'y-Gen'l v. Stewart, 2 Mcr. 143, 35 E.R. 895; 
Whicker v. Hume, 7 H.L. Cas. 124, 11 E.R. 50, and the other eases 
that have Ix-eu specifically referred to by Cameron and 
Fullerton. JJ.

What is generally known as the Statute of Mortmain, 9 (leo. 
II., eh. 36, is not in force in the Province of Manitoba.

FTllkhton, J.A.:—The ini]x>rtant question raised in this 
appeal is whether or not the Imperial Statute, 9 (leo. II., eh. 36, 
commonly called the Mortmain Act, is in for»- in Manitoba.
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Cameron, J.A.

Haggart, J.A.

Fullerton, J.A.
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No specific legislation has ever been enacted introducing the 
Mortmain Act into Manitoba.

Sec. 1 of 38 Viet. 1874 (Man.), ch. 12, provides that:—
The Court of Queen's Bench in Manitoba shall decide and determine all 

matters of controversy relative to property and civil rights according to the 
Fullerton, JA. *aws existing, or established and being in England, as such were, existed and 

stood, on July 15, 1870, so far as the same can be made applicable to matters 
relating to pro/terty and civil rights in the Province

In Att'y-Gen'l v. Stewart (1817), 2 Mer. 143, 35 E.R. 895, the 
question was whether the Mortmain Act was in force in the Island 
of Grenada. By the Treaty of Paris made in 1763, Grenada was 
ccdinl to Great Britain.

The King’s Proclamation, dated October 9, 1763, establisht* 
a separate Legislature ami provides that:—
in the meantime, and until such assemblies could lie called, all persons inhabit
ing it, or resorting to, the said colonies, were to confide in the royal protection 
for the enjoyment of the benefit of the laws of England, fo. which purpose, 
power was given under the great seal, to the Governor of the suit! colonies, 
with the advice of the council, to erect Courts of Judicature within the 
colonies for hearing and determining all causes, as well criminal as civil, 
according to law and equity, and as near as might be agreeable to the law of 
England, with liberty of appeal to the King in Council.

legislative assemblies were from time to time convened and 
several Acts passed but no Act was paused in any wax relating to 
the Mortmain Act.

Sir Win. Grant, M.R. (2 Mer. 143, 35 E.R. 895), hold that the 
Mortmain Act was not in force. After pointing out that the mis
chief to be prevented by the statute xvas a mischief existing in 
England, that the causes which necessitated such an Act never 
existed in the colonies, that if a Legislature of a colony xveredisposed 
to adopt a similar law it xvould not adopt this Act as it stands with 
the two English universities and the three great English schools 
or colleges exempted from its operation, that the provisions of the 
statute, requiring alienations authorized by the Act to l>e enrolled 
in His Majesty’s High Court of Chancery, could not be complied 
with, Sir Wm. Grant goes on to say, 2 Mer. 143, at page 163:—

If the Legislature of the island think any measure of the same kind 
necessary, they ntav so shape and modify it, as to adapt it to their own cir
cumstances and situation. But, framed as the Mortmain Act is, I think it 
quite inapplicable to Grenada, or to any other colony. In its causes, its objects, 
its provisions, its qualifications, and its exceptions, it is a law wholly English, 
calculated for purposes of local policy, complicated with local establishments, 
and incapable without great incongruity in the effect, of being transferred 
as it stands into the code of any other country.

MAN.

C. A.
Re

Fenton
Estate.
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In 1851 the same question was raised in regard to the laws 
of New South Wales in the east1 of Whicker v. Hume, 1 DeG. M. 
<fc G. 500, 42 E.R. 649, 14 Rear. 509, 51 E.R. 381.

By sec. 24 of 9 Geo. IV. 1828, eh. 83 (Imp.), it is enacted:— x 
that all laws and statutes in force within the realm of England at the time of 
the passing of this Act (not being inconsistent herewith, or with any Charter 
or Letters Patent or Order-in-Council, which may be issued in pursuance 
hereof), shall be applied in the administration of justice in the Courts of New 
South Wales ... so far as the same can be applied within the said 
colonies

It will he noted that the words of the Manitoba Act (38 Viet. 
1874, eh. 12, see. 1) aljove quoted are “ ... so far as the
same can be made applicable to matters relating to proix-rty and 
civil rights in the Province . . . .”

The matter first came before Sir John Romilly, M.R., who 
held that the question was settled by the decision in Att'y-den’l v. 
Stfvart, su/tra, and that the Mortmain Act was not in force in 
New South Wales.

An appeal was heard by Lord Justices Sir James L. Knight 
Bruce and Lord Granworth and dismissed. In his judgment in 
1 DeG. M. & G., at page 511, 42 E.R. 649, Knight Bruce, L.J., 
said, referring to the Inqx-rial Statute above quoted :—

Taking the whole of the section together, I am of opinion, that the words 
“can be applied” mean “can lx* reasonably applied,” a construction which, 
of necessity, introduces all those considerations that presented themselves 
to Sir William Grant’s mind in the case of AH'y-den’l v. Stewart, 2 Mer. 143, 
35 E.R. 895, a case specifically differing from the present but which it is 
impossible to read without seeing that the opinion expressed by Sir William 
Grant applies to a case like this.

An appeal was then taken to the Rouse of Lords where the 
decree was upheld. See 7 ILL. (as. 121, 11 E.R. 50.

It is quite clear, from the speeches of the Law Lords in this 
case that they regarded the cast* of Att'y-den'l v. Stewart, supra, 

as conclusive on the point.
In 1889, in the ease1 of Jci v. McKinney, 14 App. Cas. 77, the 

Privy Council held that on the true construction of the local Acts 
and ordinances of British Honduras the Mortmain Act had not 
been introduced into British Honduras and approved the decisions 
in Att'jpGen’l v. Sletrart, supra, and Whicker v. Hume, supra.

The local statute mainly relied on in this case was passed on 
March 8, 1856. Sec. 5 provided :—
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That ho much of the common law of England as has been used in or is 
applicable to this Settlement, and the inhabitants thereof and
all statutes of the Imperial Parliament in abrogation or derogation, or in any 
way declaratory, of the conmion law, shall be and continue, and are hereby 
declared to be, part of the laws of this Settlement.

Sec. 7 enacts:—
That all laws of universal application relating to descents,

inheritances, and successions; to wills and administrations ... or 
generally in relation to property ... in so far as they are applicable 
to this Settlement and the inhabitants thereof shall be and the
same are hereby declared, to be laws of this Settlement; but this is not 
extended to any law of any local or limited operation, or to any law relating to 
bankruptcy or insolvency, or to any Act relating to Customs or excise, or to 
any law relating to or regulating any trade, business or profession.

Lord Holfhouse, who delivered the judgment of the House, 
after pointing out that the Mortmain Act falls within several 
of the expressions used in these enactments, that it is in derogation 
of the common law and that it relates to successions and to wills, 
and to property, continues at pages 81-82:—

It has been argued at the bar that the laws described are to prevail if 
they are applicable or can be applied, and that the latter words give a wider 
sense to the word “applicable.” Their Lordships read the words “can be” 
as meaning “can reasonably be,” agreeing herein with Knight Bruce, L.J., 
who in Whicker v. Hume, 1 DeG. M. & G. 506 at 511, 42 E.R. 649, placed that 
construction upon similar words in the New South Wales Act, . If the
Colonial enactments are to be construed in this way we are brought back to 
the question whether the statute of Geo. II. is suitable to a young English 
Colony in a new country. The principle on which such questions should 
turn has been laid down by Blackstone in his Commentaries, vol. 1, page 108. 
It has been applied to the statute of Geo. II. in two English decisions, and 
every Judge who has addressed his mind to the question has come to the same 
conclusion. In Att'y-Heu'l v. Steicart, 2 Mer. 143, 35 E.R. 895, with reference 
to Grenada, Sir William Grant; in Whicker v. Hume, au/ira, with reference to 
New South Wales, Lord Romilly at the Rolls, Knight Bruce, L.J., and Cran- 
worth, L.J., in the Court of Appeal; Lord Chelmsford, Lord Cranworth and 
Ijord Wensleydale in the House of Lords; all decided that the statute was 
framed for reasons affecting the land and society of England, and not for 
reasons applying to a new colony. Their Lordships think the reasoning on 
which those decisions are founded is sound reasoning, and is applicable to 
British Honduras as the Court l>elow has applied it.

Counsel maintaining the position that the Mortmain Act is 
in force here rely on the Ontario decisions which hold that the 
Act is in force in ( Intario.

The earliest decision on the point in Ontario is Doe d. Anderson 
v. Tttdd, 2 U.C.Q.B. 82. The Court there held that the Mortmain 
Act was in force in Ontario.
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In 1870 the Court of Appeal in Ontario in Whitby €orp. v. 
Liscombe, 23 Gr. 1, followed Doe d. Anderson v. Todd.

Robinson, O.J., one of the Judges who decided Doe d. Anderson 
v. Titdd, 2 U.C.Q.B. 82, was of the opinion that the Ontario 
statute 32 Geo. III., 1791, eh. 1, standing alone, had not the effect 
of introducing the Mortmain Act but that the Legislature of 
Ontario by its recognition of the Mori main Act in sul 'sequent 
legislation had clearly evidenced their intention of introducing it 
by 32 Geo. III., eh. 1.

At page 89 (2 V.C.Q.B.), Robinson, V.J., says:—
If the Legislature had left the subject of “Mortmain” untouched, making 

no reference to it in any of their Acts, then 1 think for the reasons given by 
Sir William tirant, in Att'y-Gen'l v. Stewart, supra, we should have held 
that the Statutes of Mortmain were not introduced by the Provincial statute, 
32 Geo. III., eh. 1; but to treat them as inapplicable to this Province, and 
on that ground to keep them wholly out of view, after what the Legislature 
has done in contemplation of their being in foret», would lead to greater 
inconveniences and inconsistencies than those which Sir William Grant has 
pointed out as arguments against their being held generally applicable to the 
colonies.

As an illustration of legislative recognition, he refers to the 
Church Temporalities Act. 3-4 Viet. 1840, eh. 78, which, he says, 
at. page 88, provides:—
that lands may be conveyed to such uses, for the benefit of the United Church 
of England and Ireland in this Province, as would clearly have been pro
hibited by the Hritish statute, 9 Geo. II., ch. 36, and tlev have shewn it to be 
their understanding that without such express legislative authority the 
English statutes of Mortmain would have restrained parties from making 
such a disposition, for they have added the words “the Acts of Parliament 
commonly called the Statutes of Mortmain, or other Acts, laws, or usages to 
the contrary notwithstanding.”

In the Court of Appeal, in Whitby Corp. v. Liscombe, supra, 

the judgments are bast'd very largely on the view' that as the 
decision in Doe d. Anderson v. Todd, supra, had stood so long and 
so many titles were dependent on it it should not be interfered 
with by any authority short of legisl- live enactment.

Referring to Doe d. Anderson v. Ttdd, I must confess I have 
difficulty in understanding how recognition by legislation, short 
of actual enactment, can have the effect of bringing into force 
legislation so recognized.

Whether or not the Ontario Act introduced the Mortmain Act 
must surely depend upon the tenus of that statute and the con
ditions existing in Ontario when it was passed. When the statute
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was passed the Mortmain Act was or was not brought into force. 
I cannot lielieve that a casual reference in subsequent legislation, 
or even a reference which recognizes the Mortmain Act as being 
in force, can have the effect of bringing it into force.

In North Il'esf Electric Co. v. Walsh (1898), 29 Can. S.C.R. 33, 
Sedgewick. J., at pages 48-49, said: "But in addition to this it 
may lie observed that any enactments of the Ixigislature as to 
what the law is, is not of itself equivalent to the making of the 
law.” He then quotes, at page 49, from the judgment of the Privy 
Council in Mollwo, Marsh <fc Co. v. The Court of H'firrfs (1872), 
L.R. 4 P.C. 419, at page 437:—

The enactment is no doubt entitled to great weight as evidence of the 
law, hut it is by no means conclusive; and when the existing law is shewn to be 
different from that which the Legislature supposed it to be, the implication 
arising from the statute cannot operate as a negation of its existence.

A misapprehension of the law by the Legislature would not have the 
effect of making that the law which the Legislature had erroneously assumed 
it to he. The Earl of Shrewsbury v. Scott (1859), 29 L.J. (C.P.) 34.

In view of the decisions in England which I have already 
referred to in reference to the introduction of the Mortmain let 
into Grenada, New South Wales anil British. Honduras, it is 
impossible to hold that the Mortmain Act was introduced into 
Manitoba by 38 Viet. 1874, eh. 12, sec. 1.

If the Mortmain Act is in force here it can only lie by reason 
of its recognition in subsequent Acta of the legislature which in 
my view, as indicated above, is not sufficient.

Numerous statutes have lieen passed by the legislature in 
this Province authorizing corporations to hold lands, but the first 
reference to the Mortmain Act is to lie found in ch. Où, 47 Viet., 
1884 (Man.), entitled “An Act respecting the Vnion of certain 
Methodist Churches therein named.” Sec. 6 provides:—

The power conferred upon the said corporation by the Parliament of 
Canada to take, hold and receive any real or personal estate by virtue of any 
devisc contained in any Last Will and Testament of any jierson whatsoever, 
shall not lie limited by any statute or statutes of Mortmain or by the pro
visions of any statutes in this Province.

The next reference to the Mortmain Act is contained in a 
statute entitled “An Act to incorporate the Masonic Temple 
Association of Winnijicg," ch. 50, Acts 1895. Sec. 2 provides that 
the corporation "shall have power . . . to . . . receive 
by gift, or devise (without lieing subject to any law of Mortmain)
. . . any real and personal estate, , . , ."
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The last reference is to lie found bi eh. 140, 4 Geo. V. 1013-14 
(Man.), entitled “An Act to ineor]X)rate the Confederation of 
Polish Catholic Societies in Canada.'’ Sit. 4 enacts as follows: 
“Notwithstanding the statutes of Mortmain or any statut»* of 
this Province, the said corporation may . . . receive . . . 
property . . . devised or bequeathed to it . . .

I cannot hold that these casual references to the Mortmain 
Act have the effect of introducing it into the laws of the Province. 
My view is that the references in the several statutes above 
quoted were inserted merely ex abumlanti enutelâ.

Finally it is said that we should follow the decision of Richards, 
J., in Law v. Acton, 14 Mao. L.R. 24(1, holding that the Mortmain 
Act is in force in Manitoba. It is urged that even if the decision 
of Richards, J., is wrong,
still the inconvenience caused by tike unsettling the law, and disturbing what 
was quiet, is so great that even a Court of Error should he slow to
reverse decisions, which, though originally wrong, have long been uniform. 
Blackburn, J., in Jones v. The Mersey Dock* and Harbor Hoard (1863), 11 
Jur. (X.S.) 746 at 750 (col. 2).

If in I.aw v. Acton, supra, Richards, J., had held that the 
Mortmain Act, was not in force in Manitoba and we proposed to 
reverse him, the ease would Ite entirely different and many titles 
might lie interfered with. I fail to see how any titles can lie depend
ent on a decision which holds that the Acl is not in force.

In Hourne v. Keane, [1919] A.C. 815, the question was whether 
a bequest of jiersonal property for masses for the dead was void 
as a gift to superstitious uses. The authorities in Kngland, begin
ning with llcsf v. Shuttleworth (1835),.2 Myl. & K. (184, 39 E.R. 
1100, and continuing down to 1919 had consistently held such 
dispositions of property to be void. The House of Lords overruled 
these decisions. The language of Lord Birkenhead, L.C., is directly 
applicable to this case. In, [1919) A.C. at page 800, he said:—

In my view it is undoubtedly true that ancient decisions arc not to be 
lightly disturbed when men have accepted them and regulated their dis- 
positions in reliance upon them. And this doctrine is especially deserving 
of resjjcct in cases where title has passed from man to man in reliance upon 
a sustained trend of jmlicial opinion.

But this, my Lords, is not the present case. If my view is well founded, 
citizens of this country have for generations mistakenly held themselves 
precluded from making these dispositions. I cannot conceive that it is my 
function as a Judge of the Supreme Appellate Court of this country to make 
error perpetual in a matter of this kind.
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For the reasons above set forth, I hold that the Imperial 
C. A. Statute, 9 Geo. II., eh. 36, is not in force in Manitoba.

He ' Dennistovn, J.A.:—The main question for derision upon this 
Estât*1 aPI>eal is whether or not the statute 9 Geo. II., eh. 36, commonly

----- ralliai the Mortmain Act, is in force in Manitoba.
inintoun.j a The matter has licen ably argued by counsel who ligne that 

the statute if it be a part of the law of this Province became such 
by reason of sit. 1 of the Queen's Bench Art pawns! by the Prov
incial legislature in 1874, 38 Viet., rh. 12, which enacted that (nee 
judgment of Perdue, CJ.M., ante page 83.

It is, therefore, necessary to inquire whether the statute is 
one which is or ever was or can be made applicable to conditions 
existing in Manitoba.

The judgment of Sir William Grant, M.R., pronounced in the 
ease of AWy-Clen’l v. Stewart, 2 Mer. 143, 35 E li. 89.'). decides 
that the Mortmain Act, 9 Geo. 11., rh. 36, was not introduced 
into the Island of Grenada with the general laxly of English law. 
By the King's Proclamai ion of 1763 it was declared that until a 
general assembly should Is- summoned to make anil ordain laws, 
statutes and ordinances, all persons were to confide in the royal 
protection for the enjoyment of the benefit of the laws of England, 
for which purpose power was given to the Governor of the Colony 
of Grenada with the- advice of the council to erect Courts of 
judicature for hearing and determining all causes as well criminal 
as civil according to law or equity and as near as might Is- agree
able to the law of England.

Sir William ( Irani, 2 M'cr. 143, 35 E.R. 895', bases his judgment 
on the ground that the statute was not applicable to an English 
colony for a number of reasons. He says, at page 160:—

wiu'tIkt the Statute of Mortmain he in force in the Islami of (irenadu, 
will, as it seems to me, tle|s-ntl on this consideration—whether it Is* a law of 
locul policy adapted solely to the country in which it was made, or a general 
regulation of pro|icrty equally applicable to any country in which it is by the 
rules of Englinh law that property is governed. I conceive that the object of 
the Statute of Mortmain was wholly |silitical—that it grew out of head 
circumstances, and was meant to haw merely a local o|w,ration. It was 
passed to prevent what was deemed to lie a public mischief and not to regulate, 
as between ancestor and heir, the power of devising, or to prescribe, as between 
grantor and grantee, the forms of alienation. . The thing to lie
prevented was a mischief existing in England, ami it was by the ipuility and 
extent of the mischief, as it then- existed, that the propriety of legislative



53 DX.R.) Dominion Law Reports.

interference upon the subject was to be determined. The statute begins by 
referring to the ancient laws marie against alienations in mortmain. None of 
the causes in which those laws originated lira! ever had an existence in the 
colonics. It then recites that this public mischief had of late greatly increased. 
There is locality in that assertion.

He then goes on to shew that the exception of English 
universities anil schools from the operation of the Act dearly 
shews that it was intended to lw local in its operation, and to 
paraphrase his language, if this statute were in force in Manitoba 
the consequence would lie that a testator could not, by will, give 
an aero of land for the support of a school in the Province, while 
he might give his whole estate to augment the endowments of an 
English college.

The Master of the Rolls (Sir Will. (Irant) then deals with 
alienations in mortmain infer vivos which are not prohibited but 
regulated and shews that the provisions for enrolment are of so 
local a character as to lie quite inapplicable to Grenada or any 
other colony.

He concludes, at page 1113:—
If the Legislulure of the Inland think any mcanure of the name kind 

necessary, they may so sha|ie and modify it as to uilapt it to their own cir
cumstances ami situation. ... In its causes, its objects, its provisions, 
its qualifications, and its exceptions, it is a law wholly English, calculated for 
puqxisea of local policy, complicated with local establishments, and incapable, 
without great incongruity in the effect, of tx-ing transferred as it stands into 
the Code of any other country.

The exclusion of Scotland from the operation of the statute in 
express terms is a clear indication that it was not considered to lie 
generally applicable throughout the British Isles by the Legislature 
which passed it. Sir William Grant's reasoning that it was local in 
its character and design is to my mind convincing.

Robinson, C.J., discussing the like question in Doe d. Anderson 
v. Tmld, 2 V.O.Q.B. 82, and referring to the judgment of Sir 
William Grant in All'y-den'l v. Stewart, says, at page 88:—

I think the reasoning of the Master of the Rolls as applied to the 
particular provisions and exceptions in that statute is obvious and irresistible, 
and that it should lead us to say, that the Legislature if they hail given no 
other evidence of their intention than is to lie found in the statute, 32 Geo. 
III., ch. 1. did not intend by that Act to intnalucc the statutes of Mortmain 
among which the 9th Geo. II. is usually though not very accurately classed.

Robinson's, C.J. opinions on all subjects connected with the 
introduction and development of colonial jurisprudence have

7—.13 D.L.R.
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always been recognized as of the greatest weight and authority 
and are read by the present generation of lawyers with the highest 
respect.

If he had felt free to exercise his own judgment he would 
undoubtedly have held that the Mortmain Acts had not lieen 
introduced into Upper Canada with the general Ixxly of English 
law, but he came to the conclusion that the Legislature of the 
Province by certain references to the statutes of Mortmain had so 
to speak by estoppel precluded the Courts from so holding.

In Whitby Carp. v. Liscombe, 23 Gr. 1, a strong Court eom|>osed 
of Draper, C.J., Burton, Patterson and Moss, JJ., followed the 
decision in Doe d. Anderson v. Todd, supra, as had lieen done in 
other cases in Ontario such as Davidson v. Boomer (1808), 15 Gr. 1 ; 
Hambly v. Fuller (1872), 22 U.C.C.P. 141; Doe d. Bowman v. 
Cameron (1847), 4 U.C.R. 155; Hafiodt v. Wilson (1857), 7 U.C.C.P. 
28; and Mercer v. Hewston (1860), 9 U.C.C.P. 349; but throughout 
the judgments there are to be found strong expressions of approval 
of the reasoning of Sir William Grant in Att'y-Oen’l v. Stewart, 
supra, and several intimations that had the matter been res integra 
the Ontario Judges would have come to an opposite conclusion. 
They felt that the Legislature had so unequivocally intimated that 
the Mortmain Act was in force in Upper Canada and so long a 
time had elapsed since that position has lieen first taken by the 
Courts that the doctrine stare decisis should prevail, and the 
introduction of an element of uncertainty avoided by standing 
fast to the legal policy laid down by Robinson, C.J., in Doe d. 
Anderson v. Todd.

If the statutes of Mortmain were not applicable they were not 
introduced into Manitoba by the statute of 1874 with the general 
body of English law, and could not thereafter lie introduced except 
by express enactment.

When the Legislature in 1884, 47 Viet., ch. 65, dealing with the 
Methodist Church, made reference to “any statute or statutes of 
Mortmain,” and in 1895, 58-59 Viet., ch. 50, enabled the Masonic 
Temple Association to receive land by devise “without being 
subject to any law of Mortmain,” and in 1914 gave powers to the 
Polish Catholic Societies of Canada “notwithstanding the statutes 
of Mortmain” such references were, in my opinion, made in 
deference to the apprehensive and excessive caution of the draughts-
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man of what were in reality private bills and in no way indicated 
that in the opinion of the Legislature the English Mortmain 'Acts 
were in force in Manitoba.

Even if the contrary were the fact and the legislators believed 
that the Mortmain Acts wen- in force, how could such a mistake 
operate to bring into existence a law which was not introduced 
with the general liody of English law for the reasons so ably set 
forth by Sir W. Grant and Robinson, C.J.? Nothing short of 
direct legislation could, in my opinion, bring alsjut such a result.

Repeated references in recent Manitoba incorporating statutes 
to the Mortmain and Charitable Vses Art, which it is declared 
shall not stand in the way of devises and l>equests to religious 
ei>n>orations, shew how aljgurd it is to take such references by 
the Legislature as having any legislative effect whatsoever. The 
statute referred to was not passed in England until 1908 and could 
under no possible circumstances have any force in Manitoba, and 
previous references to the Statutes of Mortmain or License in 
Mortmain have no greater effect.

The Mortmain Acts have been held not to lie in force in New 
South Wales, Whicker v. Hume (1858), 7 H.L. Cas. 124, 11 E.R. 
50; British Honduras, Jex v. McKinney, 14 App. Cas. 77; British 
Columbia, In re Pearse Estate, 10 B.C.R. 280; Saskatchewan, 
In re Miller Estate (1918), 11 S.L.R. 76, following the decision in 
Att'y-den’l v. Stewart, supra, and against these decisions we find 
Doe d. Anderson v. Todd, supra, in Ontario; and Law v. Acton, 
14 Man. L.R. 246, by which the late Richards, J„ decided that 
the Mortmain Acts were in force in Manitoba and that he should 
be guided by the decision in Doe d. Anderson v. Todd.

Galt, J., who tried this case, 61 D.L.R. 694, considered that he 
was Iwund to follow the judgment in Law v. Acton, but his reason
ing, with which I agree, leads to the conclusion that he would 
approve a reversal of his judgment. This is the first occasion upon 
which this question has come liefore a Court of Appeal in this 
Province and for the reasons given by the Lord Chancellor in 
liuurne v. Keane, [1919] A.C. 815, I am of opinion that it is better 
to overrule Law v. Acton and to allow this appeal rather than 
perpetuate an error which has had the effect of depriving charitably 
dis)>o8cd persons from carrying their intentions into effect.
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If, at any time, it is felt by the Legislature that the absence 
of such laws has occasioned “a public mischief” as 9 Geo. II., 
ch. 36, puts it. a statute can be passent to cure the evil.

I would allow the appeal of the Attorney-General and set aside 
the4 judgment of the Court of King’s Bench (51 D.L.R. 694) and 
remit the cause* to that Court for the settlement of a scheme for 
the administration of the trust for charitable uses créa ten! by the 
will of the testatrix.

Costs of all parties should lx* paid out of the estate as between 
solicitor and client. Appeal allowed.

N. B. Re ESTATE OF MARTHA C. McDONALD.
g q New Brunswick Supreme Court, Appeal Division, Hasen, C.J., White

and Grimmer, JJ. April tS, 1920.

1. Appeal (§ I B—21)—From decision of Probate Court—When appeal
will LIE.

Where an application is made to the Probate Court in a contested 
matter, and arguments of counsel are heard, and the Court, after taking 
time to consider, finally makes an order or decision which at once effects 
the status of the parties by establishing a course of proceeding which 
must be followed, differing from the ordinary course of proceeding 
followed in such cases—the order is such as was contemplated by see. 
113 of the Probate Act (N.B. 1915, 5 Geo. V., ch. 23), and the proceedings 
being properly returned an upiieal will lie.

2. Wills (61 E—48)—Proof in solemn form—Petition—Cross Examina
tion of petitioners—Jurisdiction of Probate Judge.

Upon a | let it ion being presented by executors to the Judge of Probate 
for tne proving of a will in solemn form, the petition having been sworn to 
as reepured by the Probate Act, the Judge of Probate has no power or 
jurisdiction to order the cross-examination of the petitioners on matters 
stated in the petition until such petitioners have been allowed to prove 
the will in solemn form and has no power to adjourn the Court sine die 
upon the petitioners refusing to be so examined.

Statement. Appeal from decision of the Judge of Probate for the County 
of Queens. Reversed.

M. G. Teed, K.C., for appellant.
J. R. Dunn and R. B. Hanson, K.C., for respondent.
The judgment of the Court was delivered by 

Grimmer, j. Grimmer, J:—This is an appeal from the Probate Court of 
the County of Queens. The facts leading up to the appeal are 
briefly as follows:—

One Martha C. McDonald, the wife of Frederick E. McDonald, 
died on June 3, 1919, having first duly made and executed her 
last will and testament in due form of law, of date September 9, 
1916, and thereby appointed Marianna H. Davis and Theodore



53 D.L.R.] Dominion Law Reports. 101

H. Belyea, executrix and executor thereof respectively. After 
his wife’s death and Ix-fore application was made for probate of 
her will, Frederick E. McDonald, her surviving husband, filed a 
caveat against the will and the granting of letters testamentary 
thereof, alleging that the will had not lieen duly or pro|x-rly 
executed. Afterwards, the executors presented a petition to the 
Judge of Proliate of Queens County for the proving of the will 
in solemn form. A citation was issued returnable on Decemlx-r 
» last. Vpon the return thereof, the executrix with her proctor 
and two witnesses attended the Court, the caveator also attending 
with his proctor, and affidavits were read proving the publication, 
[Kisting and service1 of the citation. Application was then made 
on Ix-half of the caveator for |x-rmission to cross-examine the 
ixditioners upon the statements made by them in the petition. 
This was objected to on the part of the petitioners on three grounds, 
via.: 1. Their evidence is not in Court. They are not witnesses. 
They have presented tile petition through their solicitor. 2. The 
statute |winta out the way that the caveator shall produce his 
testimony, and it is not by such means. 3. The )x>tition is not an 
affidavit nor docs it fall under the rules of affidavits.

The Ikiurt was also informed that only one petitioner, Mrs. 
Davis, was then present, and that she declined to lx- cross- 
examined, and application was made for leave to call a witness to 
prove the will in solemn form. The Judge, thereupon, ruled that 
the |x-titioner would not lx1 allowed to proceed to prove the will 
until an opportunity was first given for her cross-examination, 
and upon the petitioner, Mrs. Davis, acting under advice, declining 
to lx1 e xamined, the Court was adjourned until January 5, 1920. 
Pursuant to adjournment. the Court met on the day appointed, 
the same parties Ix-ing present as u|x>n the first occasion. The 
prwtor for the caveator renewed his application to have Mrs. 
Davis sworn and examined, which was resisted on her Ix-half upon 
the ground that the caveator had no right to call any witnesses 
until after a primâ facie case had Ixx-n made out in sup|x>rt of the 
will, and the petitioner again asked that she lx- allowed to prove 
the will in solemn form and to call witnesses to establish the 
validity thereof. The Court ruled that the petitioner should 
lx- cross-examined and declined to allow her to proceed to prove 
the will in solemn form until she was so cross-examined, anil 
upon her refusal to lx- examined the Court adjourned sine die.
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Against this order or ruling the appeal is taken to the Court 
upon the following grounds: 1. There is no provision in the Pro
bate Act or practice or otherwise authorizing the petitioners, 
executors as aforesaid, to be cross-examined on matters stated 
in the petition, and the Judge of Probate had no power or juris
diction to order said examination or cross-examination at that 
stage. 2. The provisions of the Probate Courts Act, 5 Geo. V. 
1915 (N.B.), eh. 23, sec. 48, direct that upon the return of the 
citation the Judge shall first hear sufficient evidence to establish 
primi facie the validity of the will, and the said Judge refused to 
do so. 3. The matters stated in the petition can have no bearing 
upon the question of the proper execution of the will or the prima 
facie testamentary capacity of the testator. 4. The caveator 
may be entitled to call the petitioners as his witnesses for 
examination or cross-examination under said sec. 48, but only 
after such pn'md facie validity has first been established.

Counsel for the respondent, the caveator, as a preliminary 
objection, states that “no appeal lies in this case as there is no 
order or decree of the Probate Court to be appealed from." It 
therefore becomes necessary to examine the proceedings liefore 
the Probate Court under the return made and filed, as well as the 
statute for the purpose of a decision upon this objection before 
considering other and further objections urged against the appeal, 
for it is clear and patent that if the preliminary objection prevails 
then it is an end of the appeal. Sec. 113 of the Probate Courts 
Act, 5 Geo. V. 1915, eh. 23, provides that: “Any person aggrieved 
by any order or decree of the Judge may appeal therefrom to the 
Supreme Court," and the mode of conducting the appeal is duly 
provided for, the terms of which so far as this ap)x-al is concerned 
having lieen duly carried out. This clearly provides for an appeal, 
other requisites lieing complied with.

Was there, then, any order of the Court in this case from 
which an appeal would lie? It was contended on the part of the 
respondent that there was no order of the Probate Court before 
this Court from which an appeal would lie. There is, however, 
a stenographic copy of the proceedings of the Probate Court, 
signed by the Judge and attested by the registrar, which must le 
considered as correct, and which contains the decisions u)x>n 
which the appeal was based. There were two sessions of the
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Court as stated, the first on December 9, on which occasion, 
after the formality of proving the publication, service, etc., of the 
citation had been concluded and application had been made to 
cross-examine the petitioner, and arguments heard thereon, the 
return proceeds as follows: “The Judge declines to allow Mr. 
Belyea to proceed to prove the will in solemn form until Mr. Dunn 
has an opportunity to cross-examine the petitioner Mrs. Davis,” 
and the Court, thereupon, adjourned until January 5, 1920. 
The return then shews that the Court convened again on January 
5 last, at 8 o’clock p.m., and the full proceedings of this session 
signed by the Judge and attested by the registrar under the seal 
of the Court are as follows:

Gagetown, N.B., January 5, 1920. Court opened at 8 o'clock P.M.
Mr. Dunn asks that Mrs. Davie shall Ik- sworn—he states she has already 

been sworn, but asks that she be examined, and in order to cover the whole 
matter asks that she shall be sworn.

Mr. Belyea objects that he has no right to call any witness until after 
a primA facie case has been made in support of the validity of the will. Mr. 
Dunn again asks that Mrs. Davis be examined.

Mr. Belyea advisee Mrs. Davis that she shall have nothing to say.
Mr. Dunn asks that Mrs. Davis shall be called and sworn as the petitioner.
Mr. Belyea asks to be allowed to prove the will of Martha C. McDonald 

in solemn form and to call the two witnesses to make out a primA facie case 
in supi>ort of the validity of the will.

Mr. Belyea moves to read the will of Martha C. McDonald.
Mr. Dunn states the will had already been read, and asks that he shall be 

allowed to cross-examine the petitioners with regard to the facts that they 
have sworn to in the petition—he asks to cross-examine Mrs. Davis.

Mr. Belyea gives one reason why this request of Mr. Dunn is beside the 
mark altogether, as sec. 48 points out the pur|x>ee of the petition is to prove 
the validity of the will.

Judge Peters decides that Mr. Dunn has a right to cross-examine the 
petitioner.

Mr. Dunn asks to cross-examine the iietitioners asking for probate of the 
will in this case.

Judge Peters decides it is a reasonable request that Mr. Dunn shall be 
allowed to examine Mrs. Davis, who is present.

Judge Peters decides to allow the cross-examination of the petitioners 
with regard to the will.

Mr. Belyea often to call the witness, Mr. Robertson, to prove the will in 
solemn form, and asks if Judge Peters decides if he can or cannot go on.

Mr. Dunn again calls Mrs. Davis.
Mr. Belyea answers for Mrs. Davis and states she will not willingly 

consent to take the stand for cross-examination.
Mr. Dunn asks the Judge to send for the Sheriff of the County to commit 

Mrs. Davis to gaol for contempt of Court.
Mr. Belyea leaves the Court.
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Mr. Dunn states Mrs. Davis has refused to be sworn and is, therefore, 
guilty of contempt of Court.

Mr. Dunn asks Mrs. Davis if she refuses to be sworn.
Mrs. Davis does not answer.
Court adjourns sine die.

(Signed) F. M. O’Neill, (Signed) Samuel L. Peters,
Registrar of Probate. Judge of Probate.

(Seal of the Probate Court of Queens County, N.B.).

It will be seen from this, the Judge made three distinct decisions 
or rulings on the application before him, viz.: 1. Judge Peters 
decides that Mr. Dunn has a right to cross-examine the petitioner. 
2. Judge Peters decides it is a reasonable request that Mr. Dunn 
shall be allowed to examine Mrs. Davis who is present. 3. Judge 
Peters decides to allow the cross-examination of the petitioners 
with regard to the will.

In addition to the return mentioned, there is also on file a 
short return from the registrar of the proceedings l>efore the 
Court, which is as follows:

Probate Court, County of Queens, 5th January, 1920.
8 o’clock P.M.
Present : Samuel L. Peters, Esq., Judge of Probate.
F. M. O'Neill, registrar.
George //. Belyea, K.C.
John R. Dunn.
Mr. Dunn asks for order of the Court for the examination of Mrs. 

Marianna Hendry Davis. Judge so orders. Mr. Belyea again projjoses to 
prove the will in solemn form.

Mr. Dunn objects. The Judge rules that Mr. Dunn has a right to examine 
Mrs. Davis.

Mr. Dunn asks to cross-examine the |>etitioner present now, Mrs. 
Marianna H. Davis.

Mr. BHyea leaves the Court.
Mrs. Davis, on the udviee of counsel, refuses to be sworn.
Court adjourned sine die.

(Signed) F. M. O’Neill, Registrar.

This record shews the Judge made two orders or rulings, 
viz.: 1. Mr. Dunn asks for the order of the Court for the examina
tion of Mrs. Marianna H. Davis. Court so orders. 2. Mr. 
Belyea again proposes to prove the will in solemn form. Mr. 
Dunn objects. The Judge rules that Mr. Dunn has a right to 
examine Mrs. Davis.

The term “order” as I understand it is applied to a decision 
or direction of the Court given and obtained in the matter l>eforc 
it, and as contrasted with a judgment is a judical or ministerial
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direction or conclusion. In this case a contested matter was 
l>efore the Court, an application was made therein, arguments 
of counsel were heard, the Court took time to consider anil finally 
an order or decision was made which at once affected the status of 
the parties liefore it by establishing a course of proceeding which 
must be followed differing from the onlinary course of proceeding 
in cases of this nature. In my opinion, it was such an order as 
was contemplated in sec. 113 of the Probate Act, 5 Geo. V, 1915, 
ch. 23, and as the proceedings are duly and properly returned ami 
are before the Court, the appeal will lie.

On the argument the case of He Estate of 1‘aut Daly (1900), 
37 N.B.R. 483, was referred to. Ill the report, it is descrilxsl as 
an upjx-al from a decree of the Probate Court of the City and 
County of Saint John, founded U|xm the judgment of the Probate 
Judge. During the argument, the question arose whether the 
return lx*fore the Court was a decree, and whether the Court 
would hear an apjx-al from a Probate Court when the decree of 
the Judge lielow was not liefore it. This, however, was not made 
a factor in the ap|xial, the question was not derided, the apix'al 
lx>ing heard by consent , and the judgment of the Probate Court was 
confirmed.

The apjx-al was taken under the provisions of sec. 115, Con. 
Stats. N.B., 1903, ch. 118, which provide that “any person 
aggrieved by any final order or decree of the Judge may np|X'nl 
therefrom to the Supreme Court." The judgment appealed from," 
while not in the technical form of a derive, was nevertheless a 
final order of the Court, from which under the statute an apjx-al 
would properly lie, but the attention of the Court was not called 
to the statute and its provisions, nor was it jxiinted out that an 
appeal would lie thereunder from a “final order," as well as a 
decree.

The present ap|X'ul is under see. 113 of the Probate Courts 
Act, consolidated and amended, which provides that “any |x-rson 
aggrieved by any order or deem- of a Judge may apix'al therefrom 
to the Supreme Court," and the intention of the legislature in 
making this change must have been to enlarge and extend, as it 
undoubtedly did enlarge and extend, the right and privilege to 
appeal, immeasurably ix>yond the scope of the former Act, under 
which the Daly appeal was taken, thereby authorizing appeals 
which formerly could not have Ixvn taken.
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I am also of the opinion that neither sec. 53 of the Probate 
Act, nor O. 38, r. 1, of the Judicature Act referred to, authorize 
the course which was proposed and moved by counsel for the 
caveator, and followed by the Probate Judge in this case, as was 
so strongly argued and contended by counsel for the respondent 
upon the appeal. Sec. 53 (1915, ch. 23) provides that "the rules 
of evidence observed in the Supreme Court shall be applicable to 
and observed on the trial of all questions of fact in the Probate 
Court,” and O. 38, r. 1, provides that “upon any motion, petition 
or summons, evidence may be given by affidavit, but the Court 
or Judge may, on application of either party, order the attendance 
for cross-examination of the person making any such affidavit.”

Neither of these have any liearing upon the question in the 
present case. Sec. 53 cannot have any bearing, because no 
question of fact was before the Court for trial at the time when 
the applicat ion was made for the cross-examination of the petition
er, who was proceeding according to the statute to estalish 
the validity of the will.

0. 38, r. 1, cannot have any bearing, because no evidence 
had been given by affidavit, either in support of or against the 
petition which was before the Court. The petition had been 
sworn to as was required by the Probate Act in order to give the 
Judge jurisdiction, and bring the petition properly before the 
Court, but this does not carry it further than to create or become a 
substantiation of the farts alleged in the petition, as occurs in 
certain cases where complaints are laid under the Criminal Code 
in order that warrants may issue, and does not amount to, nor 
can it lie considered as evidence given by affidavit, in the sense 
contemplated by the rule. Unless the petition had lieen sworn 
to, the Court would not have had jurisdiction to hear it, the 
citation could not have issued, and from any view which has 
Iveen presented or suggested, I cannot find any reason to justify 
the conclusion that the mere fact of the petition having Ixrn 
sworn necessarily brought the question involved in this portion 
of the appeal within the scope, purview and intention of O. 38, 
r. 1,

If, however, in any light, the petition could possibly be con
sidered as a statement of the petitioner's case, to be established 
before the Court, then as I have hereafter pointed out, the statute
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intervenes and provides that the first evidence shall be directed 
to establishing the validity of the will.

In addition to what has already lieen pointed out and con
sidered, the Probate Court made a further order, viz., "to adjourn 
« nr (fie,’’ the effect and result of which was to deprive the petitioner 
of the opportunity of establishing the validity of the will, and 
it could not have been the intention of the legislature to leave the 
petitioner without remedy in such a case as this.

Nor could the appellant secure adequate redress by means of 
a mandamus, for the Court, could not, by such a writ, do more 
than direct the Judge of the Probate Court to hear the matter 
of the petition, thus leaving it quite open to him in the exercise 
of his discretion, to adopt the same course he had previously 
followed, thereby negativing the pur]>ose of the mandamus.

As to the second ground of ap]ieal, the proceedings upon proof 
of a will in solemn form are governed by sec. 48 of the Probate 
Act, 1915, which is as follows:—

Upon proceedings for the proof of a will in solemn form, no citation 
preliminary or additional to the citation mentioned in the next preceding 
section of this Act shall he required, and the Judge, upon return of such 
citation, shall first hear sufficient evidence to establish primA facie the validity 
of the will. If such validity is so established, the Judge shall so pronounce, 
whereupon, if any party cited by such citation to appear before the Court at 
which such primA facie case may be proved, shall make request to the Court 
to have a witness examined, it shall lie the duty of the Judge to hear any 
witnesses that may lie in attendance u|Hin the Court, or be produced tiefore 
the Court by parties opposed to the will, not exceeding two, to be selected 
by the Judge from those projiosed by the parties touching the validity of the 
will, and thereuiion, before further evidence adduced, shall require all parties 
interested and appearing, to state whether they support or oppose probate 
of the will; any person opjxwing probate may file forthwith, or in such further 
time as may then lie allowed by the Judge, allegations of the ground on which 
he proposes to contest Probate of the Will, and, upon such allegations being 
filed, the Judge shall hear the evidence adduced by any and all parties, and 
decide the matter, and if no allegations lie filed, the Judge shall decide in 
favour of the validity of the will; provided a f/rimA facie ease shall have been 
made in favour of the will.

To me this section is clear, distinct and imperative, and I 
can find no provision in the Probate Act or practice, or otherwise, 
which authorizes or requires the petitioners in the case of the proof 
of a will in solemn form to lie cross-examined on matters stated 
in the petition, the Judge’s duty upon the return of the citation 
being to first hear sufficient evidence to establish primA facie
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the validity of the «ill. In my opinion, the words “first hear’’ 
superseded the provision of the Judicature Aet referred to, making 
applicable the rules of the Supreme Court to matters before the 
Probate Court when the matter under consideration is the proof 
of a will in solemn form. The imperative nature of these words 
render the rules irrelevant and inapplicable, ami the Probate 
Court Judge was in error in making the order he did. This, 
I think, is also clear for the further reason that an examination 
of the petitioners as to the facts or matters stated or set out in the 
petition could have no possible bearing upon the question of the 
due and proper execution or validity of the will or proud facie 
the testamentary capacity of the testatrix, and the caveator, under 
sec. 48 of the Act, could have called the petitioners as his witnesses 
after the proud facie validity of the will had lieen established, 
or could have cross-examined them when giving evidence on 
their own liehalf as the case may lie. If the motion for the 
examination of the petitioners had lieen refused, the ivsi*indent 
could not possibly have lieen prejudiced, for should the Judge 
have decided there was sufficient evidence to establish proud 
facie the validity of the will he would have been entitled to have 
the petitioners before the Court and examined as witnesses, and 
so have accomplished his purpose, or had the Judge decided the 
will was invalid then the matter would have been dis|ioaed of in 
his favour and there would have lieen no occasion for the examina
tion of the ]ietitioners.

The appeal must, therefore, be allowed.
In view of the proceedings that have been taken liefore the 

Probate Court, and for the purpose of avoiding expense to the 
estate, in my opinion, this case should be remitted back to the 
Probate Court of the County of Queens, with instructions to the 
Judge thereof to proceed to the hearing of the jietition which is 
liefore him, the case to lie reopened liefore the said Probate Court 
for that purjxiae, and the costs of this appeal must lie allowed to 
the apjiellant and paid by the respondent.

Apjieal allowed with costs to lie paid by the respondent.
Avueal allouaI.
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THE KING v. SOMERS; EX PARTE GORAYEB.

New Brunswick Supreme Court, Crocket, J. June tS, 1910.

Intoxicating liquors (| 1—91)—Intoxicating Liquor Act, N.B.—
Information—Warrant—Necessity of following i-roceduhe
LAID DOWN IN sec. 8 OF THE SUMMARY CONVICTIONS AtT.

See. 120 of the Intoxicating Liquor Act, 1919 (9 Geo. V., eh. 20), 
providing that an informât ion or complaint under the Act need not la- 
on oath, does not apply to an information to obtain a warrant in the 
first instance, and a magistrate issuing a warrant in the first instance 
must follow the procedure laid down in sec. 8 of the Summary Con
victions Act, C.S.N'.B , eh. 128.

Rile absolute for a certiorari and rule run to quash a con
viction made against one Etie florayeh under the Intoxicating 
Liquor Act, 1916, was granted by Crocket, J., upon the ground 
that the information was had, in that neither the information 
nor the matter of the information was sworn to, as required by 
sec. 8 of the Summary Convictions Act.

P. J. Hughes, shewed cause.
E. A. MacKag, supported the rule.
Crocket, J.:—This is an application by way of certiorari 

to quash a conviction made against the defendant for selling 
liquor contrary to the provisions of the Intoxicating Liquor Act, 
1916. The order for certiorari and order nisi to quash were granted 
upon the grounds: First, that the justice had no jurisdiction 
over the jierson or the subject matter, inasmuch as the defendant 
was brought before the convicting magistrate on a warrant 
improperly issued on an information not under oath and pledging 
the information and belief of the informant; and, second, no 
proper conviction.

As to the second ground : the conviction returned by the magis
trate is perfectly good upon its face, properly setting forth an 
offence committed against the Act, and within the territorial 
jurisdiction of the magistrate. The ease therefore turns entirely 
upon ground No. 1.

The information upon which the magistrate proceeded was 
not sworn, and set forth that the informant was informed and 
lielievcd that the defendant did, on or about February 10, 1920, 
unlawfully sell liquor, without the license therefor by law re
quired, contrary to the provisions of the Provincial Prohibition

N.B.
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Sec. Ill of the Intoxicating Liquor Act provides that all 
punishments for any violation of the provisions of the Act, and 
all proceedings for the imposition of the punishment by fine, 
penalty or imprisonment for infraction of any of the provisions 
of the Act, may be brought for hearing and determination liefore 
a magistrate, etc., etc., under the provisions and procedure of 
the Summary Convictions Act.

Sec. 6 of the Summary Convictions Act provides that when 
information (1) shall be laid before a justice that any )>erson 
has committed or is suspected to have committed or made any 
act or default punishable by summary conviction, etc., etc., 
the justice may issue his summons (2) requiring such ]rerson 
to appear, etc. The information set forth in the apixwdix of 
the Act as Form 1, is a sworn information.

Sec. 8 provides that, unless the defendant is a corporation, 
instead of issuing a summons, the justice may, u|xm oath Ix-ing 
made to substantiate the matter of the information to his satis
faction, issue in the first instance his warrant (4) for appre
hending such person and bringing him Iwforc the justice, etc.

The Summary Convictions Act, therefore, requires a sworn 
information for the issue of a summons, and an oath substantiating 
the matter of the information to the satisfaction of the magis
trate, for the issue in the first instance of a warrant.

Sec. 120, however, of the Intoxicating Liquor Act makes 
special provision with regard to informations or complaints 
under that Act. This section provides that all informations 
or complaints for the prosecution of any offence against any of 
the provisions of the Intoxicating Liquor Act may l>e made with
out any oath or affirmation to the truth thereof, and that the 
same may lie according to Form No. 38 in the apjxmdix to the 
Act. The information in this case was according to this form.

It was contended by Mr. Hughes, in shewing cause against 
the order met, that the information Iteing good under sec. 120 
of the Intoxicating Liquor Act, the magistrate had jurisdiction 
of the offence, and that certiorari would, therefore, not he.

There is no doubt, I think, that the information gave the 
magistrate jurisdiction of the offence; but under the cases of 
Ex park Boyce (1885), 24 N.B.R. 347; The King v. Mills (1905), 
37 N.B.R. 122; and The King v. Carleton; Ex park Grundy (1900),
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37 N.B.R. 389, cited by Mr. MacKav on the argument, he had 
no jurisdiction over the defendant's |>erson.

Ex parte Boyce, tupra, was the case of a conviction for violation 
of the Canada Temperance Act. The information there was 
sworn to, and stated that the complainant had just cause to 
suspect and tielieve and did suspect and l>elieve that the defendant 
did unlawfully sell intoxicating liquors contrary to the provisions 
of the Act. On this information the magistrate issued a warrant 
in the first instance in the form prescribed by the Dominion 
Summary Convictions Act, upon which the defendant was arrested 
and brought before the magistrate. Sec. 25 of the last mentioned 
Act as it then stood provided that in all rases of informations 
where the justice receiving the same issued his warrant in the 
first instance to apprehend the defendant, and in every case 
where the justice issued his warrant in the first instance, the 
matter of the information should lie sulistantiated by the oath 
or affirmation of the informant, or by some witness or witnesses 
on his liehalf, liefore the warrant should lie issued. Although 
the information in that case was sworn to, the Court held it was 
the duty of the magistrate, liefore issuing a warrant, to examine 
ujMin oath the complainant or his witnesses, as to the facts u]xm 
which his sworn information and belief were founded, and 
quashed the conviction upon the ground that the defendant, 
having been brought liefore the magistrate on a warrant im- 
properly issued, the magistrate had no jurisdiction over the 
defendant’s jierson. Palmer, J., in concluding his judgment, 
said at page 356 :—

Upon this 1 think that, although there won a proper complaint, and, 
therefore, the magistrate had jurisdiction of the offence, the matter thereof 
was not substantiated on oath, and, therefore, he had no authority to have 
the defendant arrested and brought liefore him by warrant to answer; and he 
had no jurisdiction over the defendant's person, and consequently the con
viction was not authorised, and a certiorari ought to issue.

Ex parte Boyce, tupra, was followed, in 1905, in The King v. Mills, 
supra, where another conviction for an offence against the Canada
Temperance Act was quashed ujion the ground that the facts
ujion which the suspicion and belief of the complainant were
based were not substantiated on oath liefore the magistrate
issued the warrant on which the defendant was brought liefore 
him; and in 1906, in The King v. Carkton; Ex /tarte Grundy,where
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a conviction for wilfully leaving a gate open, in a railway fence, 
was also quashed on certiorari upon the same ground.

These cases, 1 think, clearly establish that an information 
and complaint laid Irefore a magistrate, without any oath or 
affirmation to the truth thereof, although perfectly good under 
the provisions of sec. 120 of the Intoxicating Liquor Act for the 
purpose of the issue of a summons, does not authorin' the magis
trate to issue a warrant in the first instance and bring the defend
ant’s person Irefore him. The provision of the section is that 
all informations or complaints may lie made without any oath 
or affirmation to the truth thereof; but that surely cannot 
lie held to do away with the requirement of sec. 8 of the Sum
mary Convictions Act, that there must lie an oath “sub
stantiating the matter of the information to his (the magistrate’s) 
satisfaction," Irefore he can issue a warrant in the first instance.

The warrant, therefore, having been improperly issued, 
and the defendant having been illegally brought Irefore the magis
trate, I am bound by the derision in the three cases referred to 
to hold that this conviction cannot Ire supported. It will there
fore Ire quashed. Conriction quartier!.

WINKLER v. HUTTON.
Saskatchewan Court of Appeal, Haultain, C.J.S., Xf Illinois and Lamont, JJ.A. 

June 18, mo. ■

Contracts (| IV C—340)—To dig well—Proportion or price to be 
paid for drt hole—Implied promise—Incomplete performance 

_—Right to recover for work done.
When a party contracts to bon* a well with a proviso that he is to Is* 

[will a proportion of the price if it is a “dry hole," there is an implied 
promise to go the distance his machinerv will bore, and if he tloes not go 
that distance it is not a “dry hole" anil there is no liability on the part 
of the other party to pay.

Appeal by defendant from the trial judgment in an action 
to recover the price agreed upon for lioring a dry well. Reversed. 

IT. G. Ross, for appellant.
1 Valter Mills, K.C., for respondent.
Haultain, C.J.S. concurred with Lamont, J.A.
Newlands, J.A.:—In this case the plaintiffs contracted with 

the defendant to bore him a well.
The plaintiffs, in their evidence, say that the agreement 

was, that defendant was to pay $1 per ft. for the first 30 ft. and
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an additional 20c. for every 20 ft. Mow that; that if they did 
not get water or crib the well they were to get 75% of the amount 
due, and they say they told defendant they could drill 138 ft. 
After drilling 72 ft. plaintiffs struck a rock, and as they could 
not get through it, they gave up digging. They went to another 
place, and after drilling 120 ft. struck water. Defendant refused 
to pay for the first hole, and plaintiffs bring this action for 75% 
of the agreed cost, claiming that it is a dry hole under the

SASK.

C. A.

Winkler
».

Hutton.

Nxrlud». I.A.

contract.
1 am of the opinion that when a party contracts to liore a 

well with a proviso that he is to lie paid a proportion of the price 
if it is a dry hole, that there is an implied promise to go the dis
tance that his machinery will bore, and, if he docs not go that 
distance, that it is not a dry hole and there is no liability on the 
part of the other party to pay.

In this case plaintiffs told defendant that they could bore 
138 feet. In the first hole they only went down 72 feet. It 
is not therefore in my opinion a dry hole under the contract.
The fact that they state that it was impossible for them to go 
further is no excuse. They should have provided for striking 
a rock or for a cave in in their contract. The promise on their 
part was an absolute one, and they are not excused from per
forming it because they found conditions that they could not 
overcome.

In 7 Hals., page 427, par. 877, he says:—“A party who has 
made an absolute promise is not discharged from liability if it 
afterwards appears that it is impossible for him to perform the 
contract, even though that is not due to any default on his part.
It is his own fault if he runs the risk of undertaking to perform 
an impossibility.”

The appeal should, therefore, lie allowed with costs.
Lamont, J.A.:—The plaintiffs are well diggers. They entered umo»t, j.a. 

into a contract with the defendant to sink a well for him at $1 
lier foot for the first 30 ft. and an additional 25c. per ft. for every 
20 ft. Mow that. If the plaintiffs sank what was known as a 
"dry hole” they were to lie allowed 75% of the above prices.
The plaintiffs dug down 70 ft. and struck a large rock. They 
drilled into the rock and put in a charge of dynamite and set

8—53 D.L.B.
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it off. They then went to town for a couple of days to let the 
gas get out of the well. When they returned they found there 
was too much gas still in the well to enable them to go down in 
safety, so they lowered another charge on the top of the stone 
and set it off. This charge did not remove the stone, but it seems 
to hate caused the earth to cave in and the plaintiffs gate up 
digging. They then started another hole, and got water at a 
depth of 12ti ft. The defendant tendered the plaintiffs the amount 
to which they were entitled for this second hole, but refused to 
pay for the first hole. This tender the plaintiffs refused, and 
brought this action for the price of both holes.

In his evidence» the plaintiff Winkler said:—
We left the first hole and started to dig the second because we did not 

want to wait for the gas to coine from the first hole. 1 told defendant that 
we had to quit the first hole. 1 told defendant we could not get the stone 
out on account of the gas.

The plaintiff Martin said:—
From my ex|ierience in digging wells it is not safe to go down on account 

of the gas. When I said 1 would not do mon» with this hole, the defendant 
said well I guess I will have to pay for it. Ho defendant said to come over to a 
spot and start digging another hole and we did.

The trial Judge in his judgment very correctly said:—“The 
only dispute is as to whether or not the first hole bored by the 
plaintiffs is or is not what under the contract is called a ‘dry 
hole.'”

The essential part of his judgment is as follows:—
There is such contradictory evidence between the plaintiffs on the one 

hand and the defendant on the other as to the cause which induced the plain
tiffs to abandon the first hole and sink another. I am of the opinion that the 
plaintiffs were justified in abandoning the first hole, and that while the plain
tiffs might not have adopted |terhatis the very Itest method of overcoming the 
difficulty which they met with, namely, a large rock or boulder 70 feet below 
the surface of the ground, yet they did everything in reason to overcome the 
difficulty and enable them to drill, hut the rock still remained and they could 
not drill further down on account of it.

And he gave judgment for the plaintiffs for the full amount 
claimed.

With deference, I am of opinion that the question is not 
whether the plaintiffs were justified in abandoning the first hole 
or not, but, ditl that hole, when they did abandon it, answer the 
description of a “dry hole” as understood by the parties when 
they entered into the contract? The plaintiff Winkler said: 
“A dry hole is a hole you don't crib. A dry hole can lie any depth.'1
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The other plaintiff did not define it, so far as the evidence in the 
appeal book disclose.

The defendant says: “When you strike a stone it is not ‘a 
dry hole* unless you are at the capacity of the* machine.”

The only other mit ness who deals with the point is Edward 
Leect, who testified as follows:—

A dry hole is a hole dug to the length of your rods or when you strike 
soap stone. It is possible to take out large rock. Took out one four feet 
thick on Lawson’s place. Blast drill 22 inches in the rock. We never got 
stuck on a well. If we got down and fourni a rock we lost the hole and the 
farmer does not pay for it.

The plaintiff’s definition can scarcely lx* accepted as sufficient, 
for under it a well-digger could go down a certain distance and, 
without finding any obstacle whatever, he could cease digging 
if he found it more convenient or more profitable to lie elsewhere, 
and if he did not crib the hole it would, under his definition, 
lx* a dry hole for which the farmer would lx* obliged to pay. 
Such a state of affairs cannot lx* considered as being within the 
contemplation of a contract for well digging. On the evidence 
Itefore us, the first well sunk cannot, in my opinion, lx1 considered 
a dry hole, the plaintiffs not having reached the capacity of their 
machine.

The appeal, therefore, should be allowed with costs and the 
judgment reduced to the sum of $18ti.20. As the defendant 
tendered this amount liefore action and paid the same into Court 
with his defence, he is entitled to the costs of action.

Ajtfteal allotted.
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Rex ex rel LYNCH v. CANMORE COAL Co. ALTA.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and e r- 

Ives, JJ. July 5, 1920.

Stated case (§ I—1)—By justice—Sec. 7(>1 (’him. Code—Application— 
Information to be given in—Time of entering into recog
nizance—Time of transmitting case.

In an application for a stated ease under see. 7(»1 of tlx Criminal 
Code, the justice must he informed whether the ease is to l>e stated for a 
single Judge or for the Appellate Division in order that he may know 
where to file the recognizance. Where tlie application states with 
sufficient definiteness that the justice is required to state a case for 
the Appellate Division it will he upheld, although it refers to a particular 
sittings of the Court which is unnecessary and of no interest to the

The recognizance need not he entered into before the last day allowed 
for making the application for a stated case-; it is sufficient if it is entered 
into at any time before the case is stated.
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Thi- three daye of eee. 761 sub-iec 3 (c) of the Criminal Code in which the 
esse must be transmitted to the Court has been extended by Rule 816 
(Alta.) to twenty days.

Where a justice is asked to state a case under sec. 761 he is by reference 
requested to state the facts.

Case stated for the opinion of the Court by a Justice of the 
Peace under the provisions of sec. 761 of the Criminal Code.

A. Maeleod Sinclair, K.C., and H. Ustlund, for appellant. 
J. E. A. Maeleod, for respondent.
James Muir, K.C., for Minister of Justice.
Harvey, CJ., concurred with Stuart, J.
Stuart, J.:—Counsel for the respondent the Canmore Coal 

Co. raised a number of preliminary objections.
First, he contended that the case had not been properly applied 

for in that the application made some reference to the sittings of 
the Appellate Division at Edmonton, and Hex v. Dean (1917), 
37 D.L.R. 511, 28 Can. Cr. Cas. 212, was cited. The application, 
however, did state with sufficient definiteness to inform the 
justice how to act that he was requins! to state the case for the 
Appellate Division. In the first and main clause it is true that no 
reference is made to the matter but the application concludes with 
a notice "that the complainant intends to appeal by stated case 
to the Appellate Division of the Supreme Court of Alberta at the 
sittings to be held in the City of Edmonton in the month of May, 
A.D. 1920." The reference to the particular sitting was of no 
interest to the Justice of the Peace. Under the rules he needs to le 
informed whether the case is to be stated for a single Judge or for 
the Appellate Division so that he may know where to file the 
recognizance whether with the clerk or the registrar. The rule 
was undoubtedly substantially complied with and this objection 
should lie overruled.

Leaving the second objection for the moment, the third one 
was, that the required recognizance should have been entered 
into not later than the last day allowed for making the application 
for a stall’d case, which had not been done. This objection is 
based on see. 762 of the Cr. Code which reads:—“The appellant 
at the time of making such application and iieforc a case is stated 
and delivered to him by the justice shall enter into
a recognizance, etc." Short and Mellor, page 420, was referred 
to but the passage does nothing more, apparently, than repeat the
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words of the corresponding English statute. And in Stanhope v. 
Thornby (1866), L.R. 1 C.P. 423, at 429, the Court of Common 
Pleas, under a provision whose words seem to have lieen directly 
copied in sec. 762, held that it is sufficient if the recognisance is 
entered into at any time before the rase is stated. I think this 
is a sound decision ami that, then-fore, we should also so decide. 
The reasoning of Bovill, Q.C., seems there to have lxx-n adopted by 
the Court and I would add that it would apjx-ar to me that when 
once the application is before the justice the expression “time of 
making such application" covers the whole |x-riod while he has it 
Ix-fon- him up to the time limited for stating and delivering the case. 
This objection should lx- overruled.

Fourthly, it was objected that six-. 761, 3 (c), of the Code (as 
amended by 8-9 Edw. VII., eh. 9, six-. 2), had not lieen complied 
with. It states that “the applicant shall within 3 days after 
receiving the case, transmit it to the Court, first giving notice in 
writing of such apix-al with a copy of the caae as signixl and stated 
to the other party to the proceeding which is questioned."

But this is only effective if then- is no rule otherwise providing 
and our rule 819 clearly makes one inconsistent provision, i.c., 
with n-garil to time. In He ll'ixid and Hudson’« Hay Co. (1918), 
40 D L.R. 160, it was admitted that neither what was required 
by sec. 761, 3 (c), nor apparently by our rules 819 and 821 had 
lxx-n done. At least, it does nut appear that rules 819 and 821 
had there lxx-n complied with. Possibly, they may have lxx-n, 
and if they were I am not sure that it was so understood at the 
time. In any case, however, the "thnx- days" of 761,sub-sec.3 (c), 
has certainly been extended by rule 819 to "20 days" and it 
apix-ars that within that time the other provisions even of 761, 
silli-sec. 3 (c), had been complied with. This objection, therefore, 
also fails.

The fifth objection was that one of the services which had to 
lx- made on the respondent had lxx-n made merely uixin Mr. 
Macleod who had appearixl for the respondent company at the 
hearing la-fore the magistrate. Mr. Macleod acted also for the 
respondent company in making the preliminary objections lieforc 
us and I think, therefore, that it is pro|x-r to infer that he was 
continuously between the two occasions the properly instructed
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solicitor of the respondents. This Icing so, I think, when the 
rule or section does not exact personal service, that service on such 
a solicitor is proper service. This objection is overruled.

The sixth objection was that the application for the stall'd case 
had not been signed by the applicant or his solicitors. The facts, 
which I need not describe in detail, are such as to remove all 
validity from this objection.

The seventh objection is rested upon the circumstance that, 
whereas sec. 761 gives the aggrieved party a right to "apply to 
such justice to state and sign a case setting forth the facts of the 
case and the grounds on which the proceeding is questioned," 
nevertheless the application here delivered to the justice' merely 
informed him that he was "required to state and sign a case under 
sec. 761 of the Criminal Code and sec. 1 et eeq. of the Alberta 
Rules of Court with reference to cases stated under sec. 761 of the 
Criminal Code and that your judgment is questioned
upon the following amongst other grounds (setting forth four 
distinct grounds).” Sec. 1 of the rules referred to, t.«., rule 816, 
merely requires the grounds of objection to lie stated in the 
application. Obviously, the tenuous substance of this objection 
is that the applicant did not tell the justice that he was required 
to state the facts of the case. Hex v. Earley (No. 1) ( 111(161, 
10 Can. Cr. Cas. 280, was cited, but it will be observed that the 
application there not merely did not contain a request to state the 
facts but it requested a statement of the grounds on which the 
conviction was (not “questioned" as in the Code)—but “sup
ported.” In other words, it asked the justice to give his reasons 
for his judgment, not the objections which the applicant took to it. 
which latter is what the Code requires. And, in any case, the 
precedents cited by Wet more, J., all contained facts which created 
much more serious objeetion than anything existing here. In 
one, the case had not been transmitted within the prescribed time. 
In the second, the application had been made orally. In the 
third, the only application actually made to the justices was oral, 
though a written one had been left with their clerk.

In the present ease, I scarcely think it is necessary to disagree 
entirely with the derision in Rex v. Earley, supra, Irecausc of the 
more serious mistake which was there made in the application. 
The justice could not Ire exprected to know fully what objections
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were taken to his decision unless he were told in the application. 
But as to the facts he is the only one who ran state those Ihtuuso 

he finds them. And when lie 1ms his ( isle before him and is 
asked to state a case under see. 7til (the very section referring to 
what must lie requested), it seems to me that by reference he is 
requestisl to state the facts. Indeed, 1 very much doubt if the 
passage in sec. 701,sofar as facts are concerned, is intended so much 
as a direction to the applicant as it is to the justice although in 
grammatical form it applies to the applicant’s request.

1 think the request was sufficient in form ami that this objection 
should lie overruled.

Returning now to the second objection, this rests upon the 
assertion that the required recognizance had not been filed in this 
Court. An enquiry of the registrar, led to the result that no 
recognizance could be discovered. The respondent was in no 
position to say that one had never lieen entered into before a 
justice- as required by sec. 762 but it was certainly entitled to lie 
assured that one was available for its protection in regard to coats 
la-fore the case should go on. Counsel for the applicant stated 
that the proper recognizance had lacn received by Mr. Davidson 
and that Mr. Davidson had stated that he had filial it with the 
registrar. The Code says nothing about what the justice should 
do with the recognizance, but rule 822 states that the justice must, 
Ix-forc or immediately after delivering a case stated tothcappellant, 
“transmit the recognizance to the registrar." Mr.
Davidson was out of the city on his holidays and the matter could 
not lx- tractai. It was his duty to send in the recognianca- and 
not the applicant's. In these circumstances I think the proper 
course is to give the applicant appellent time to have the matter 
traced. The case should, therefore, stand atljoumed to the next 
sittings at Calgary, when the applicant should lx- at lilx-rtv to 
shew that a proper recognizance is on file.

Beck, J.:—In this case I think the only one of the preliminary 
objections taken by the respondent to the right of the Court to 
hear the stated rase is the absence of proof of the giving and 
delivery to the magistrate of the recognizance required by sec. 
762 of the Criminal Code.
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As the recognisance, which it was asserted had actually been 
given, could not be found in the short time available after the 
objections were raised we adjourned the argument.

We are agreed that the apjiellant should have an opportunity 
of proving the recognizance. If it is proved, the arguments on 
the merits may lie proceeded with.

Ives, J., concurred with Stuart, J.

MURRAY v. COLLINS.

Saskatchewan Court of Appeal, Haultain, CJ.8., Keudanie and Lamonl, JJ.A .
June 18, 1980.

Negligence (| II D—104)—Person hiring horse—Death or horse
FROM ACUTE INDIGESTION—ONUS or PROOF.

Where a person hires an animal and takes it into his possession and 
it dies from acute indigestion while in his custody, the onus is upon him 
to shew circumstances negativing negligence on fus part. Overfeeding is 
negligence for which he is liable.

Appeal by plaintiff from the trial judgment in an action 
for damages for the death of a horse while in defendant’s possession 
as a bailee for hire. Reversed.

G. H. Barr, K.C., for appellant.
F. If. Turnbull, for respondent.
Haultain, C.J.S.:—In this case the respondent was the 

bailee for hire of a horse lielonging to the ap|>ellant. The evi
dence shews that the horse died while in his possession, and the 
onus is, therefore, upon him of shewing that the death occurred 
through no neglect or default on his part. The evidence of 
the veterinary surgeon, u)>on which the case practically turns, 
is to the effect that the horse died of rupture of the stomach 
which was caused by acute indigestion. It further shews that 
acute indigestion could lie brought on by overfeeding with sheaf 
oats. There is evidence to shew that, immediately preceding 
the death of the horse, it was fed with sheaf oats in rather large 
quantities. Several witnesses were of opinion that the sheaf 
oats were fed in excessive quantities. The veterinary surgeon, 
while stating that he would not himself have given such large 
quantities of sheaf oats, said he would rather attribute the cause 
of death to other reasons. The conclusion I would draw from 
his evidence is, that while he has discovered an obvious reason 
for the death of the animal, he has only theorised as to another



53 D.LJL] Dominion Law Reports. 121

possible cause of death. There is no evidence to shew what SA8K. 
food was given to the horse before the sheaf oats were fed to him, C. A. 
and there is nothing to support the theory that indigestion was Murhat
the result of the earlier feeding. As the animal died on his hands, _ »•. , . ' Coluss.
and there is some evidence of negligent or miprojier feeding, -----
I do not think that the defendant has satisfactorily relieved CJ*

himself of the onus cast U)>on him.
The appeal should, therefore, be allowed, the judgment lielow 

set aside, and judgment entered for the plaintiff for 5165 and 
costs.

Newlands, J.A. (dissenting):—In this case the defendant N«wi»«u. j.a. 
lias proved that the horse died of acute indigestion. He also 
proved by the veterinary surgeon that the horse had lieen properly 
fed while in his possession, and that the indigestion which caused 
its death did not come from the feed he gave it. Under these 
circumstances I think he has proved that it was not from any 
negligence on his part that the horse died, but from causes over 
which he had no control.

He is, therefore, not liable, and the appeal should lie dismissed 
with costs.

Lamont, J.A.:—The defendant is a well-digging contractor, umont.j.A 
and he hired the plaintiff's mare at $1.50 ]x>r day to lie used 
for the purpose of his business. He used the mare for 8 days, 
when she died from rupture of the stomach caused by indigestion.
The evidence discloses that for 6 days after the defendant got 
the mare, she was kept in a livery bam in Kcgina, and fed well- 
cured hay and old oats. On the 7th day, September 3, 1916, 
the mare and her mate were driven from Regina a distance of 
14 miles, with a three-tongue well-digging apparatus. They 
left Regina aliout 8 o'clock in the morning, and arrived at the 
scene of their operations aliout 1 o'clock. The team was then 
watered, and fed oat sheaves a short time after. They were 
worked that afternoon from 3 to 0 o'clock, when they were again 
fed oat sheaves. During the night, the mare in question took 
sick, jwunded up the earthen floor of the bam in which she was 
kept, broke her halter strap, and the bam door having lieen 
left open, went out. The following day, in the evening, the defend
ant was notified that she had lieen found dead aliout a mile 
away. The plaintiff now brings this action for damages for the 
non-return of the mare to him.
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The authorities to whivh I niuk<' reference in my judgment 
in McCauley v. Huber—an api>eal heard at tliis sittings of the 
Court—establish that, apart from a special contract altering 
the common law rights and liabilities of parties, the rule is, that 
when- a jierson hires an animal and takes it into his possession 
and it dies or is lost while in his custody, the onus is upon him 
of establishing that ho took due can- of the animal while in his 
custody. That care is the rare which a prudent man would 
take of his own animals under the circumstances. In this case, 
the onus is upon the defendant to shew circumstances negativing 
negligence on his part. The question is, has he discharged that 
onus?

The mare died from rupture of the stomach caused by undi
gested food fermenting and forming gas. This indigestion often 
results from overfeeding, and sometimes from the stomach 
getting out of order. The main contention of the plaintiff was, 
that the mare had been overfed. It was also contended that 
the defendant had lieen guilty of negligence in other respects, 
but I agree with the conclusions of the trial Judge that there was 
no ground for Ix-lieving that any of the other acts of negligence 
charged had anything to do with the death of the mare. Then, 
was she overfed?

Dr. Boucher, the veterinary surgeon who examined the man1 
after she was dead, found a large quantity of undigested f<wsl 
in the stomach. At the bottom of the stomach there was undi
gested food about half an inch thick, caked, which looked as if 
it were in a decaying condition instead of in process of digestion, 
ind rating, as the doctor said, that all the food in the stomach 
was not from the last meal the man» had. This decaying fissl 
had lieen in the stomach, in the doctor's opinion, at least 24 
hours—from 24 to 48 hours. As to the composition of the fissl 
found in the stomach, the doctor says, “then' did not appear to 
lie anything else in the stomach but the oats and oat sheaves 
and mixed up stuff and oats." It does not clearly apix-ar just 
what the doctor meant by the “oats" in addition to the oat 
sheaves. If he meant that the stomach contained oats apart 
from those coming from the oat sheaves, they must have been 
those fed on the morning of the 3rd, lieforc making the 14 mile 
trip. If he did not mean that, they must have lieen the oats
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out of the out (heaves fed at 1 o’clock on the 3rd. In either 
cane the decaying food indicated a derangement of the stomach, 
ami the onus was ujhhi the defendant to shew that such derange-- 
ment was not caused liy overfeeding. There was no evidence 
at all of the quantity of oats the mare received la-fore starting 
on the 14-mile trip. Neither was there any evidence of the quan
tity of oat sheaves she received at 1 o'clock, after making the 
trip. On the evening of the 3rd, she was fiat by John McDonald, 
who testified that he fed the man- two ordinary sized oat sheaves. 
Two sheaves, he also said, is “the usual sizial meal for a horse 
when working." McDonald also says he saw the team fed at 
noon by Mclsaac and Joe McDonald after the long trip, but 
he does not say how many sheaves they n-eeived. The defendant 
did not have anything to do with the fiaaling of the horses, but 
he gave the following evidence:—"(j. What wen- they feeding it 
that day? A. Sheaf oats. Q. Did you notice what quantity 
of oats they put in for it to eat? A. They put in 4 or 5 sheaves 
for the two.”

The evidence does not disclose whether the defendant in 
these answers was referring to the noon or the evening meal. 
Dr. Boucher, however, testified that he did not think two oat 
sheaves in the evening was a dangerous feed for a man- the 
size of the one in question, unless they wen- extra large, and 
that,in his opinion, the man- had not Ix-cn overfed; but on cross- 
examination he said that, if his advice had Ix-cn asked, knowing 
it was a change of feed, he would have advised that a smaller 
fix-d be given at first. He said he thought the cause of death 
was acute indigestion caused by the stomach getting out of con
dition, which it might do either from overfeeding or from natural 
causes without overfeeding. The stomach in his opinion had 
Ixx-n out of condition 24 or it might be 48 hours. This time 
corn-sponds with the time the decaying food hail Ixx-n in the 
stomach. Was that fixxl the cause of the stomach getting out 
of onler? If it was, the onus was on the defendant to shew that 
such fixxl had been given to the mare in proix-r quantities.

Where death results from indigestion which may have resulted 
from overfix-ding or from natural causes with proper feeding, 
the onus, in my opinion, is upon the defendant to negative over
feeding for the time that the undigested food was in the stomach.
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In this case front 24 to 48 hours. This would cover the last feed 
the mare had in Regina, as well as the noon and evening meals 
of sheaf oats. The defendant failed to shew the quantity of 
feed the mare had at any meal excepting the last. If the time 
he saw “4 or 5 sheaves Itetween the two” Iteing fed was the noon 
meal on September 3, such feed, if five sheaves were given, was 
more titan the usual feed, for McDonald says two sheaves to 
a working horse is the usual feed. Furthermore, all the wit
nesses, including Dr. Boucher, say, that in changing from hay 
and old oats to new sheaf oats, less than an ordinary feet! should 
be given at first.

I am, therefore, of opinion that the defendant has failed to 
shew circumstances which negative overfeeding on his part, 
for the time the undigested food was in the stomach, and is, 
therefore, liable for the loss. The appeal, in my opinion, should 
lie allowed with eosts, the judgment below set aside, and judgment 
entered for the plaintiff for the sum of $165, with interest from 
Septeinlter 3, 1919, and eosts. Appeal allowed.

STRAPAZON T. OLIPHANT MUNSON COLLIERIES Ltd.
Alberta Supreme Court, Haney, C.J., Stuart, Heck and lie», JJ. July 6, 1910.
Master and servant (I II C—75)—Dangerous premises—High explo

sives NECESSARY TO HVAINE8S—KxPLOHION—LIABILITY FOR DAM
AGES.

Where the possession unit use of a high explosive is a commonly known 
|>art of the operation of » man's business, and where such explosive 
suditenly and without explicable cause explodes, no liability attaches 
in favour of those who knew of its presemx- and whose work to their 
knowledge brought them into proximity with it unleea there has lieen 
an alisenee of the degree of can1 which is proper to lie exacted in the 
circumstances.

[Hyland» v. Fletcher (1868), L.R. 3 H.L. 330, distinguished.]

Appeal from a judgment of Hvndman, J., in an action for 
damages for injury causi-d by an explosion in a mine. Affirmed. 

Frank Ford, K.C., for plaintiff.
J. M. Macdonald, for defendant.
Harvey, CJ.j—After long and anxious consideration 1 

have come to the conclusion that the plaintiff cannot succeed 
and that the appeal should I*1 dismissed with costs.

I cannot agree that the principle of Hylands v. Flelcher (18681. 
L.R. 3 H.L. 330, applies so as to make the defendants liable at
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all event*. The expkisive* an- not like water a* in that ra*e, 
nor gas or electric current* a* in other case*, all of which require 
to lx- kept confined in order to prevent injury. The explo*ivea 
without the operation of nome other agency will not eau*e injury, 
ami we have lieen referred to no authority which will extend 
the principle to *uch a cane.

They are, however, extremely dangerous utile** handled 
with the utmost care, and no ilouht a spinal duty is inqsised 
on the defendant* in respect of them. The only respect in which 
it ia contended that they failed in this regard is in keeping the 
explosive* in the lamp house an unnecessary length of time 
and the evidence a* to thi* is of the most casual nature. At 
the clone of the plaintiff’s case, there was not a won! shewing 
any negligence in this regard, and the facts disclosing it, insofar 
as it is established, are brought out in a few sentence* of cross- 
examination of one of the defendants' witnesses.

Ko far as one ran gather from the reasons for judgment and 
the general evidence the plaintiff rested his case upon the claim 
that he was ordered by the defendants’ superior officers to go 
where he was in danger and in consequence of which he suffered 
the injury. The trial Judge finds against him on this and I 
doubt whether it ia of any legal consequence in any event since, 
at the time, the plaintiff was not subject to the orders of the 
defendants.

Vnder the circumstances I would hesitate to decide in the 
plaintiff’s favour on the evidence given, but even if negligence 
has lieen established in this respect, 1 cannot satisfy myself 
that it was what has, in some of the cases, been railed the enum 
caumns of the injury.

The plaintiff knew of the risk and was warned and took pre
cautions to avoid it. Afterwards when he thought, and in my 
opinion had reasonable ground for thinking, that the risk was over, 
and, therefore, was not negligent in his conduct, he delilierately 
and voluntarily put himself in the place of danger. It is true 
that, but for the defendants' acts in putting the explosives in 
the place where they were, the injury would not have resulted, 
but that is the situation always in cases of negligence, but under 
our law the defendant is not liable if notwithstanding his negli
gence the plaintiff’s own negligence is the immediate cause- of
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the injury. The reason (or that is that it is the plaintLT* 
aet and not the defendants' whieh is the real eause of the in
jury.

I see no reason for distinguishing between acts of the 
plaintiff in this respect as regards negligence. If it was the 
plaintiff’s aet, whether it was an act of negligence or not, 
which was the cause of the injury, the defendant is relieved. 
I think on this ground, therefore, the plaintiff must fail, 
though I cannot avoid expressing the view that since what he 
was doing was purely and simply the expression of his better 
nature when he was assisting in trying to save his employer's 
property, a reciprocal expression on the part of the defendants 
would be becoming.

Stuart, J.:—In Parry v. Smith (1879), 4 C.P.D. 325, at page 
327, Loties, J., stated what seems to me to be the correct prin
ciple of law with whieh we must liegin in this case. He 
said:—

I think the plaintiff’s right of action is founded on a duty which I believe 
attache» in every cane where a [teraon is using or is dealing with a highly 
dangerous thing, whieh, unless managed with the greatest rare, is calculated 
to cause injury to hy-standers. To sup|x>rt such a right of action, there need 
he no privity between the |>ar1y injured and him by whose breach of duty the 
injury is caused, nor any fraud, misrepresentation, or concealment; nor need 
what is done by the defendant amount to a public nuisance. It is a mis
feasance independent of contract.

By adopting this opinion as a starting point, I, of course, 
obviously take the view that negligence must hen* lie shewn 
to support the appellant's case, but that with such a substance 
as an explosive used in blasting in a mine, a failure to exercise 
the highest possible degree of care would amount to negli
gence.

Such an explosive is, I think it may lie taken as admitted, 
a substance in common use in blasting and mining o|ierntions. 
My view, therefore, is, that if, without negligence in the stringent 
sense in which t liât failure of duty is to l>e interpreted in stteli 
a ease, the explosive suddenly and without explicable eause. 
does explode no liability would attach to the peraon |mwscs- 
sing it in favour, at least, of those who knew of its presence and 
whose work to their knowledge necessarily brought them into 
proximity with it.
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Possibly, the principle of Hylands v. Fletcher, supra, would 
apply in favour of persons passing along a highway or occupy
ing an adjoining property hut having no connection at all with 
the business of the |X‘rson having the dangerous substance in 
his possession. In favour of such |x-ople, the possessor would 
probably keep the sulistancc at his own risk if he kept it so near 
the Ixnmdary of his own property that an explosion would injure 
them, and, perhaps, in the absence of statutory authority, the 
greatest degree of can1 would not excuse him.

But w here the possession and use of the explosive is a common
ly known part of the operation of a mail’s business, the jiersons 
who, with knowledge of this, come into proximity to the ex
plosive ran surely only complain where there has lieen an absence 
of the degree of care which is projx-r to lie exacted in the cir
cumstances.

I am inclined to agree with the view which I understand is 
expressed by Beck, J., that the keeping of the explosive an 
unnecessarily long time in proximity to the persons engaged in 
work around the mine might lx» treated as a failure to exer
cise the utmost care lieeause no doubt the chances of an explosion 
from any cause are increased in proportion to the time the article 
is allowed to lie there unused.

But, even assuming that there was for this reason an absence 
of the utmost degree of care, we an» still confronted with the 
problem whether this failun» of duty was the real cause of the 
accident. The plaintiff saw the fin», he knew, ns all did, that 
then» were dangerous explosive* then». He undoubtedly heanl 
the preliminary and minor explosions. His work even then did 
not take him into proximity to the danger. True he must have 
thought that the danger was over, for otherwise he surely would 
not have gone when» he did. But, unless lie was falsely informed 
by someone, uixm whose knowledge he was eld it led to n»ly, 
that the danger was over, and that everything dangerous had 
aln-ndy l«»en burnt up or had exploded, 1 am unable to discover 
any ground of liability. 1 doubt if falsi- information even would 
establish liability unless it passisl lx»yond what would obviously 
Is: a mere expression of .opinion and was known to '*■ falsi» by 
the |x»rson giving it. Possibly, an assurance by a person in 
authority given to one who was bound to go ii|xin command
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would also establish liability but in the present case we have a finding 
that there was no command and along with that no real obli
gation to obey the command even if given. I would even go 
so far as to admit the possibility of liability in the absence of 
such a legal obligation to obey if there had been shewn a clear 
and unmistakable assurance in words by the managers that 
the danger was over, coupled, as no doubt it would have been, 
with a strong natural impulse, without legal obligation, to go 
and assist in protection of property. But I think the possibility 
of a liability upon such a ground is rather vague in point of law 
and in any case the trial Judge has found that there was no 
such verbal assurance. The possibility of liability seems to 
me to vanish entirely when the only assurance of safety that 
is suggested is based upon mere example in action and not upon 
spoken words.

I think, therefore, the appeal must be dismissed with costs.
Beck, J. (dissenting):—This is an appeal from a judgment 

of Hyndman, J., dismissing the plaintiff’s action—one for negli
gence.

The defendant company have coal mines which they carry 
on on a large scale and the numerous employees form a kind 
of hamlet in the close vicinity of the mines. The plaintiff was 
one of these employees. There was a “main magazine’’ kept 
for the storing of explosives needed and used in the getting out 
of coal, which was, apparently, situated at a safe distance from 
the work and the places frequented by the employees. There 
was also a small lamp house close to the mines; but it was also 
used as a place in which to put daily the explosives required 
for the next day’s work. At the time of the accident the mine 
was running in three shifts in 24 hours beginning a short time 
before 8 a.ni., 4 p.m., and 12 midnight. At that time there 
were about 60 men on the morning shift; aliout 30 on the after
noon shift and about 4 on the night shift; all mining.

The custom was to bring each day at about 4.30 or 5 p.m., 
from 3 to 6 cases of explosives from the main magazine to the 
lamp house, a quantity calculated as lieing sufficient for the 
three shifts on the following day. “It would not take perhaps 
ten minutes’’ to bring the supplies from the main magazine to 
the lamp house.
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The general fact* of the ease are sufficiently set forth in the 
trial Judge's reasons for judgment. 8. C.

The way the ease presents itself to my mind is that the defend- htrafamm 
ant eompany created, without sufficient reason or necessity, 
a situation which was hazardous to their employees generally Ltd. 

during the hours from 4.30 or 5 p.m. till shortly liefore 8 in the b«m. 
morning while the supply of explosives needed at only 8 o’clock 
in the morning were lying in the small lamp house next to the 
blacksmith shop. That this was dangerous ought to have been 
appreciated from the bare fact that the explosives were common
ly kept, according to custom, if not regulations, in a magazine 
in a safe, out-of-the-way place. The putting into the small 
lamp house and the keeping of them under the circumstances 
did. in fact, prove to lie hazardous to the employees.

I think the creation of that situation constituted negligence 
for which the company is liable.

The same principle lies, I think, as the foundation of our 
recent decision in Mulenhy v. K.l). <fc B.C.R.Co. (1920), 53 D.L.R.77.
The trial Judge thought the plaintiff was not entitled to recover 
because he found that there had Ixvn no order or request by 
anyone on liehalf of the company to the plaintiff to go and assist 
in extinguishing the fire or to save the contents of the black
smith shop. To my mind, whether this is so or not, is of no 
consequence, the circumstances were such, if not to lay a moral 
obligation upon the workmen in the neighborhood of the fire, 
at least to lead the well-disposed and good-hearted among them 
voluntarily to lend assistance. That is to attract them into 
immediate danger.

On the principle abvc indicated I think the plaintiff is en
titled to recover. I would, therefore, allow the appeal with 
costs and refer the case back to the trial Judge to assess the damages 
upon the evidence.

Ives, J.:—This is an appeal from the judgment of Hynd- lwm.1. 
man, J.

The action is brought to recover damages for personal injuries.*
The facts shortly are:—the plaintiff is a miner and at the time 
of the accident was in the employ of the defendants who were 
operating a coal mine. The defendants kept a stock of explo

it—53 D.L.R
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si\o« on thp promises for use in its mining operations ami these 
explosives were stored in an isolated Imilding used for the pur
pose. At some sufficient distance from this magazine was sit
uate a Imilding known as the blacksmith shop and it ap|N'ars 
that tlie miners dcjNisited their tools there when they brought 
them from the mine at the end of their shift of work, but this 
plaintiff did not have his tools there on the day of the fire. Almost 
abutting this blacksmith shop was a shed-like building called 
the lamp house in which was kept a supply of explosives sufficient 
to meet the mine’s need for 24 hours. This 24 hour supply 
was taken daily from the magazine and put in this shed about 
6 p.m. and on the day of the accident the supply for the following 
day had lieen brought to the shed liefore the fire. Alxiut 7 
p.m. of May 14, 1918, fin- started in this shed containing the 
daily supply of powder. Warning of it was given by the blowing 
of a whistle at the engine house, and employees off shift to the 
number of jx-rhaps a hundred sought safety in distance, the 
superintendent Mr. Rrownrigg, warning them to keep back, 
and himself setting an example by going away from the scene 
of the fire in a westerly direction to a safe distance. A number 
of detonations were heard from time to time as the fire progressed, 
until finally the roof fell in but no heavy explosion had occurred. 
After the building had collapsed, men were seen to lie returning 
to the scene of the fire and were concentrating on the blacksmith 
shop to get out the tools. Rrownrigg, Oliphant and Thom 
followed and directed an organized effort to try and save the 
blacksmith shop. An explosion took place in the ruins of the 
shed, killing Mr. Rrownrigg and injuring this plaintiff, who 
at the time was aiding in the effort to save the blacksmith shop.

The plaintiff swears that Rrownrigg, when he started cm his 
return to the fire, in the presence of Oliphant, Thom, and 
Williams ordered him to “come on and help put out the fire” or 
words to that effect. This is denied by Oliphant and Williams 
and the trial Judge says:—“I come to the conclusion that, he 
was acting as a mere volunteer and not under orders.” Add 
to this finding on the evidence by the trial Judge, the evidence 
of the plaintiff himself who says that he was a miner of 16 years' 
exix-rience, accustomed to the handling and use of powder and,
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when Rrownrigg and Oliphant told him to “go ami help save 
thi; blacksmith shop" lie “was afraid to go." He was certainly 
under no obligation to go. He was not subject, at the time to 
his master’s orders as it was lietwcen his shifts of work.

The only fact distinguishing the |xwition of this plaintiff 
from that of a stranger is the fact of the employment of this 
plaintiff by the defendant, and 1 have conic to the conclusion 
that this fact is not relevant.

Granting for the sake of argument that, it is the duty of the 
defendant to make and keep safe not only that part of its premises 
where the employee actually worked, but all its premises where, 
in off hours, the employees might lie, anil I am not prepared to 
admit so much, the trial Judge finds that the defendant first 
warned the employees to seek a place of safety, that this plaintiff 
was in a place of safety and that, he received no order from 
anyone to depart from his safe place and no assuramv from any
one in words that the danger was past. Couple with this find
ing the plaintiff’s own test mony that, he knew of the daily prac
tice of placing a day’s supply of explosives in this building, 
that he had almost daily gone then' forwhat explosives he required 
in his own work, and he knew of the presence of explosives in 
the burning building, that, he had handled explosives as a miner 
for 111 years, that, he knew the result of the contact of fin- with 
jsiwder and that at, the time he was afraid to go to the scene 
of the fire, anil the n'sult is I think that in strict law the plain
tiff was a stranger volunteer.

1 cannot think that the men- n'tuni of Bmwnrigg with and 
after other employees to the scene of the fin- and the n'tuni of 
other employees, should revive any liability which existed in 
the defendant liefore the warning to si-ck safety given after the 
danger arose. In view of the findings of the learned trial Judge 
and the testimony of the plaintiff, to which 1 have referred, 
I would say that, in my opinion, he dclilierntoly walked to his 
own injury.

1 would dismiss t he npixail with costs.

ALTA.

8. C.
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MAN. MOGGEY v. BLIGHT.

C. A. Manitoba Court of Appeal, Perdue, Cameron, Boggart, Fullerton and
Dennistoun, JJ.A. June IS, 1910.

New triai. ($ IV—30)—New evidence—Discovery of—Sufficiency
OF IN ORDER TO OBTAIN.

A new trial w"1 not be granted as a matter of course where the appli
cant can shew • new evidence uf a material character has I-veil dis
covered. He must also shew: (l) That the evidence could not, with reason
able diligence have been discovered and have lieen given before, (2) 
that the evidence is not merely verbal corroboration of evidence given 
at the trial; (3)_ that the evidence is such that there is a reasonable 
probability that if a new trial is proceeded with a different verdict to 
that in the former trial will be given.

[Trumble v. Hortin (1895), 22 A.R. (Ont.) 51; Anderson v. Titmas 
(1877), 36 L.T. 711; Muriagk v. Barry (1890), 24 Q.B.D. 632; Brown v. 
Dean, [19091 2 K.B. 573; [1910) A.C. 373, followed; Sklar v. Borgs (1917), 
10 8.L.R., referred to.)

Statement. Appeal from an order of a County Court Judge, granting a 
new trial on the ground of newly discovered evidence.

J. P. Foley, K.C., for appellant; P. C. Locke, for respondent, 
Pwdus.cm. Perdue, CJ.M.:—This is an appeal from an order made by 

His Honour Judge Barrett granting a new trial. The action is one 
of replevin brought in the County Court of Portage la Prairie to 
recover possession of a cow and her calf, valued at $130, which 
the plaintiff claims as his property. The defendant states that he 
purchased the cow from one Brown and disputes the plaintiff's 
claim. The trial lasted 5 days, over 20 witnesses lieing examined. 
As the Judge states in his judgment on the motion for a new trial, 
the issue upon the trial narrowed itself down to the question of 
whether there was or was not a brand upon the row that hail been 
replevied. At the close of the case, the Judge desired to call 
further evidence upon that point and two witnesses were called 
by him. These witnesses, Dempsey and Fowler, after making 
an examination of the row in question gave evidence to the effect 
that there was no brand upon her. The Judge states that the 
evidence of these two witnesses exercised some weight in causing 
him to decide, as he thereupon did, in favour of the defendant.

A week after judgment had been given ip the case, the witness 
Fowler made a further examination of the cow for the pur]>osv of 
again searching for the mark of a brand upon her. On this second 
examination, which lasted about 2 hours, he claims to have found 
marks of a brand on the upper left hip of the animal in the very 
spot he had examined a week before when he had found none. 
The plaintiff applied to the Judge for a new trial on the ground 
that this new evidence hail lieen discovered. The Judge granted
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the applieation and ordered a new trial, 
appeal is brought.

Under see. 328 of the County Courts Art, H.S.M. 11113, eh. 44, 
a new trial or a re-hearing may lie granted by the Judge “upon 
sufficient cause ! icing shewn for that puniose." No ' , the
Judge has a wide measure of discretion in granting or refusing 
applications of this nature, but it is a judicial discretion which 
must be exercised in accordance with the established principles 
governing the granting or refusing of new trials: Murtagh v. Harry 
(1890), 24 Q.B.D. 632; Brown v. Dean, 2 K.B. 573; affirmed, 
[1910] A.C. 373; Sklar v. Horys (1917), 10 SLR. 359. This is 
not a case of the discovery of new evidence which could not, with 
reasonable diligence, have liecn adduced at the trial. It is a ease 
where a witness who had given testimony at the trial declares 
that he has since discovered that that testimony was erroneous 
and that he is now prepared to slate something quite contrary to 
it. To grant a new trial in order to receive such evidence would Is1, 
in my opinion, without precedent and contrary to the interests of 
justice. In Hanson v. Boss (1914), 42 N.B.R. 650, McLeod, C.J., 
said, at page 656: “It would le manifestly improper to grant a 
new trial liecause a witness who was examined on behalf of the 
defendant claims that lie could on a now trial give some different 
evidence.”

Then* is the further objection that the proposed new evidence 
would lie merely corroborative or cumulative in resix-et of other 
evidence given by plaintiff’s witnesses and contradicted by- 
witnesses called by the defendant. See Trim,hi, v. Hortin (1895), 
22 A.R. (Ont.) 51; Anderson v. Titmas (187/), 36 L.T. 711; 
Howarth v. Mcdugan (1893), 23 O.R. 396; Itiierside Lumber Co. 
v. Calgary Water Power Co. (1916), 28 D.L.R. 565.

With great respect, I think the apix-al should lie allowed, and 
the order granting a new trial set aside. The plaintiff must pay 
the costs of this ap]H-al and of the application to the County 
Court Judge for a new trial.

Fullerton, J.A.:—See. 328 of the County Courts Act, 
R.S.M. 1913, eh. 44, provides that “a new trial may lx- granted, 
or a judgment reversed or varied, in any action, suit, matter or 
proceeding, upon sufficient cause being shewn for that purjuise."

New trials are not granted as a matter of course where the 
applicant can shew that new evidence of a material character

Fullerton, I. A.

6

5
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has been discovered. He must also shew : (1) That the evidence 
could not, with reasonable diligence, have lx-en discovered, and 
have lieen given More; (2) that the evidence is not merely 
verbal corrol«ration of evidence given at the trial; (3) that the 
evidence is sUcli that there is a reasonable probability that, if the 
new trial is proceeded with a different verdict to that in the 
former trial will be given. Trumble v. Hortin, 22 A.R. (Ont.) 51 ; 
Anderson v. Titmas, 36 L.T. 711.

The point involved in this case is the identity of a cow which 
the plaintiff attempted to prove was branded with his brand. 
Ten witnesses were called by the plaintiff and nine by the defend
ant, all of whom gave evidence as to the brand. The trial Juilge 
then appointed two men—Fowler and Dempsey—to examine the 
cow, l«th of whom swore that the cow was not branded and 
judgment was then given for the defendant.

Plaintiff applied under sec. 328 of the County Courts Act for 
a new trial, on the ground of newly discovered evidence and also 
on the ground that Fowler had made another examination and 
discovered that the cow was branded with the plaintiff’s brand.

The plaintiff de]«aes that since the conclusion of the trial lie 
has been informed by a large number of reliable and creditable 
men that they have made an examination of the cow in question 
and have discovered and been able to discern plainly the marks 
and brands on the left hip of the cow as descrilted by the plaintiff 
in his evidence at the trial.

Such evidence cannot, in any sense, be said to be newly dis
covered evidence, and in any event would lie merely corroborative 
of the evidence given by the ten witnesses called on behalf of the 
plaintiff.

The sole point then which is left to the plaintiff is the alleged 
mistake of the witness Fowler. Fowler, More the trial, examined 
the cow for fifteen minutes and could find no brand. After the 
trial he says he made an examination lasting two hours and 
discovered the brand. It appears to me that under these cir
cumstances his evidence on the new trial would be of little weight.

The costs already incurred are out of all proportion to the 
amount involved, and I think it is in the interest of Iwth plaintiff 
and defendant that the litigation should be ended. I would 
allow the appeal.

Camkhon, H ago art and Dennibtoun, JJ.A., concurred in 
the result. Appeal allowed.
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BANKRUPTCY ACT OF CANADA, 1920.
9-10 George V., ('Kapler 36,1920

THE ACT CONSIDERED BY SECTIONS WITH NOTES ON- 
EACH SECTION AS SCHD1VIDED VNDER 

THE VARIOUS HEADINGS
by

J. A. C. CAMERON. M.A.. LL.B.. K.C.
Master in Chamber*, Supreme Court of Ontario.

Ongoode Hall, Toronto,

/. INTRODUCTION.

t. CONSTITUTIONALITY OF THE ACT.

5. EFFECT OF THE ACT I CON CONFLICTING PROVINCIAL 
STATUTES.

4. GENERAL EFFECT OF THE ACT.

6. THE ACT CONSIDERED HY SECTIONS WITH NOTES ON EACH 
SECTION AS SU HD! VIDE!) UNDER THE FOLLOWING SUB
DIVISIONS

Short title, 1.
Definitions, 2.

PART I—BANKRUPTCY AND RECEIVING ORDERS.
Acts of bankruptcy, 3.
Petition and receiving order, 4.
Interim receiver, 5.
Trustee under receiving order, 0.
Stay of proceeding, 7.

PART II—ASSIGNMENTS AND COMPOSITIONS.
Assignments, 9, 10.
Provisions relating to receiving orders and assignments, 11, 12. 
Composition, extension or scheme of arrangement, 13.

PART III—TRUSTEES AND ADMINISTRATION OF PROPERTY. 
Trustees, appointment of, 14.

official name, 16.
duties and |lowers of, 17-24.

Estate, administration of, 25-28.
settlement ami preferences, 29-33.

Bankrupt, dealings with undischarged, 34.
Insolvent corporations, contributories to, 36.
Dividends, 37, 38.
Trustee, appeals from, 39.

remuneration of, 40. 
discharge of, 41.

Annotation.
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Annotation. PART IV—CREDITORS.
Meetings of creditors, 42.
Inspectors, 43.
Debts provable, 44.

proof of. 45-47.
Restricted creditors, 48.
Interest, 49.
Debts jxiyable at future time, 50.
Priority, 51.
Landlord, 52.
Disallowance of claims, 53.

PART V—DEBTORS.
Debtors, duties of, 54. 

arrest of, 55. 
examination of. 56, 57. 
discharge of, 58-62.

PART VI—COURTS AND PROCEDURE.
Jurisdiction, 63.
Sittings and distribution of business, 64.
Registrar, powers of, 65.
General rules, 66.
Fees and ret urns, 67.
Procedure, 68-73.
Review and apjieal, 74.

PART VII—SUPPLEMENTAL PROVISIONS.
Married woman, 75.
Partnerships, 76.
Evidence, 77-79.
Seal of court, 80.
Death of debtor or witness, 81.
Time, computation of, 82.
Service of notices, etc., 83.
Formal defects. 84.
Corporations, firms and lunatics, who to act for, 85. 
Crown, 86.
Barristers and advocates, 87.
Banks, 88.

PART VIII—BANKRUPTCY' OFFENCES.
Bankruptcy offences. 89-97.
Commencement of Act, 98.

6. COPY OF THE GENERAL RULES UNDER THE ACT.

/. INTRODUCTION.
A bankrupt y law means a system created by statute by which an insol

vent debtor may on petition to the Court be adjudicated bankrupt. Posses
sion is taken of ti e debtor’s property, under order of the Court, the same is 
distributed proport.onately amongst his creditors and the bankrupt and his 
after acquired property is, in the discretion of the Court, discharged from 
debts provable in bankruptcy existing at the institution of the bankruptcy 
proceedings.

The Bankruptcy Act which came into force on the first day of July, 1920, 
is the third Bankruptcy Ad wliich the Parliament of Canada has passed. 
The first Act was passed in i %9. This Act was repealed by the Insolvency
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Act of 1875 which after being in operation for about five years was repealed, 
chiefly on the grounds that the administration of the Act was too expensive 
and cumbersome Since the reixial of the Act of 1875 several other Bank 
ruptcy Acts were introduced in the House of Commons, but they never reached 
the final reading, one, at least, was promptly killed by the financial interests 
because it provided for the abolishment of preferences to creditors.

Bankruptcy law has two objectives: one the expeditious and economical 
distribution of the debtor’s assets, and, secondly, a release of the debtor 
from his creditors when the debtor has not been guilty of any misconduct 
or fraud, and has surrendered all his assets

This Act is largely based on the English Bankruptcy Act, 1914, 4-5 Geo 
V. ch. 59. The English Act is a consolidation of the Acts of 1883, 1890, and 
1913.

The rules are also based on the English Bankruptcy rules and are to have 
the same effect as if enacted by the Act, arc to be judicially noticed, but must 
not extend the jurisdiction of the Court.

t. CONSTITUTIONALITY OF THE ACT.
The Act is a direct interference with the property, estate and civil rights 

within a Province of a debtor residing in the same or another Province, and 
the question arises has the Dominion Parliament jurisdiction to enact the 
present legislation. It is submitted that it lias.

Under the British North America Act the Dominion Parliament has 
exclusive jurisdiction in respect of “The Regulation of Trade ami Commerce” 
(sec. 91, clause 2), and in resj>ect of “Bankruptcy and Insolvency” (sec. 
91, clause 21). These are expressly enumerated in the classes of subjects 
assigried to the Parliament of Canada.

Each Provincial Legislature has exclusive jurisdiction in resjwct of “Prop
erty and Civil Rights in the Province” (sec. 91, clause 13), and in res|>oet 
of “Generally all matters of a merely local or private nature in the Province” 
(clause 16).

At the time when the British North America Act was passed bankruptcy 
and insolvency legislation existed and was based on very similar provisions 
both in Great Britain and the Provinces of Canada. In 1869 the Dominion 
Parliament passed an Insolvency Act. This Act was repealed by a now 
Insolvency Act of 1875, which, after being twice amended, was, together 
with the amending Acts, repealed in 1880.

The Insolvency Act of 1875 was held by the Judicial Committee of the 
Privy Council to be intra vires the Dominion Parliament. Cushing v. 
Dupuy, 5 App. Cas. 409 ; 49 L.J. (P.C.), 63. That Act, in addition to pro
visions usual in such enactments for the compulsory transfer of the insolvent’s 
assets to the assignee in insolvency and for the realization and distribution 
among creditors, contained provisions for proceedings in the Courts, and, 
amongot others, one which made the decisions of certain Courts in insolvency 
litigation final, so far as any appeal as of right was concerned. These pro
visions were attacked as being laws in relation to (1) “property and civil 
rights in the Province” and (2) “procedure in civil matters”—sec. 91, clause 
14. They were, however, upheld as relating to “bankruptcy and insol
vency.”

Sir Montague Smith in giving judgment in the above case said:—

137

Annotation.
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Annotation. “It was contended for the appellant that the provision* of the Insolvency 
Act interfered with property and civil rights, and was therefore ultra vire*. 
This objection was very faintly urged, but it was strongly contended that 
the Parliament of Canada could not take away the right of appeal to the 
Queen from final judgments of the Court of Queen’s Bench, which, it waa 
said, was pirt of the procedure in civil matters exclusively assigned to the 
legislature of the province. The answer to these objections is obvious. 
It would be impossible to advance a step in the construction of a scheme 
for the administration of insolvent estates without interfering with and 
modifying some of the ordinary rights of property, and other civil rights, 
nor without providing some 8|x*cial mode of procedure for the vesting, 
realization, anil distribution of the estate, and the settlement of the liabilities 
of the insolvent. Procedure must necessarily form an essential |>art of any 
law dealing with insolvency. It is therefore to be presumed, indeed it is 
a necessary implication, that the Imperial statute, in assigning to the Domin
ion Parliament the subjects of bankruptcy and insolvency, intended to confer 
on it legislative power to interfere with property, civil rights, and procedure 
within the Provinces, so far as a general law relating to those subjects might 
affect them."

After the repeal of the Insolvent Act of 1875, the Ontario législature 
passed the Assignments ami Preferences Act. Section 9 of the latter Act 
(now sec-. 14, R.8.O., 1914, ch. 134) which post pones judgments and executions 
not completely executed by payment to the assignment for the general benefit 
of creditors was attacked as “bankruptcy and insolvency" legislation.

The Judicial Committee of the Privy Council in He Attorney-General of 
Ontario v. Attorney-General of Canada, (1894| A.C. 189, decided that such 
legislation was within the conqjetence of the Provincial législature so long 
as it did not conflict with any existing bankruptcy legislation of the Dominion 
Parliament, Lord Herschell in pronouncing judgment stated at page 
200:—

“It is not necessary in their Ixmlshiiw’ opinion nor would it lie expedient 
to attempt to define what is covered by the words ‘bankruptcy’ and ‘insol
vency’ in section 91. But it will be seen that it is a feature common to all 
the systems of bankruptcy and insolvency to which reference ha* been made, 
that the enactments are designed to soi1 urc that in the case of an insolvent 
person his assets shall In* rateably distributed amongst his creditors whether 
he is willing that they shall be so distributed or not. Although iirovision 
may be made for a voluntary assignment as an alternative, it is only as an 
alternative. In reply to a question put by their Ixirdships the learned counsel 
for the resixmdents were unable to point to any scheme of bankruptcy or 
insolvency legislation which did not invlove some |>ower of compulsion by 
process of law to secure to the creditors the distribution amongst them of 
the insolvent debtor's estate. In their Ixtrdshipe’ opinion these consider
ations must be borne in mind when interpreting the words ‘bankruptcy’ 
and ‘insolvency’ in the British North America Act. It appears to their 
Lordslii|)s that such provisions as are found in the enactment in question 
relating as they do to assignments purely voluntary do not infringe on the 
exclusive legislation power conferred u|xm the Dominion Parliament. They 
would observe that a system of bankruptcy legislation may frequently 
require various ancillary provisions for the pur(>oee of preventing the scheme
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of the Act from being defeated. It may be necessary for this purpose to Annotation 
deal with the effect of executions and other matters which would otherwise 
be within the legislative competence of the Provincial Legislatures. Their 
lordships do not doubt that it would bo o|ien to the Dominion Parliament 
to deal with such matters as part of a bankruptcy law. und the Provincial 
legislatures would doubtless be then precluded from interfering with this 
legislation, inasmuch as such interference would affect the bankruptcy law 
of the Dominion Parliament. But it does not follow that such subjects 
as might proj>erly l>c treated as ancillary to suer» a law, and therefore within 
the powers of the Dominion Parliament, are excluded from the legislative 
authority of the Provincial Legislature when there is no bankruptcy or insol- 
venev legislation of the Dominion Parliament in existence.”

The decisions of the Judicial Committee of the Privy Council on the 
constitutionality of certain legislation paasnt by the Dominion Parliament 
under other clauses of sec. 91 which purported to give exclusive juridsietion 
to the Dominion Parliament throw light on the subject. It had been uni
formly held that Dominion legislation in such matters which affects ‘‘prop
erty and civil rights” and “procedure within the Province” is intra vires 
the Dominion Parliament provided that (or the proper enforcement and to 
give full effect to the Dominion legislation it is necessary to encroach upon the 
matters assigned to tre provincial legislatures and to such extent only.

It was held in Valin v. Langlois, 5 App. Cas. 115, that the Dominion 
Act imposing upon certain existing provincial Courts the duty of determining 
election petitions relating to Federal elections was intra vires the Dominion 
Parliament, as not a law in relation to administration of justice in the provinces 
including the constitution, maintenance and organization of provincial 
Courts. Section 92, clause 14.

In Citizens Insurance Co. v Parsons, 7 App. Cas. 96, 51 L.J. (P.C.)
11, it was held that an Act of the Province of Ontario providing for uniform 
conditions in fire insurance policies wliich was attacked as lining legislation 
in relation to “the regulation of trade and commerce” was intra vires the 
Ontario legislature relating to “property and civil rights in the Province ”
Sir Montague Smith stated that the two sections 91 and 92 of the British 
North America Act must be read together and the language of one interpreted 
and where necessary modified by that of the other It becomes necessary, 
as soon as an attempt is made to construe the general tenus in wliich the 
classes of subjects in clauses 91 and 92 are described, that both sections 
and the other parts of the Act must lie looked at to ascertain whether language 
of a general nature must not by necessary implication or reasonable intend
ment bo modified and limited.

In Russell v. Regina, 7 App. Cas. 829, i* was held that the Canada Temper- 
ance Act, w'hich was attacked as invading provincial rights in three respects:
(1) “shop, saloon, tavern, auctioneer, and other licenses, in order to the raising 
of a revenue for provincial, local, or municipal purposes;" (2) “property and 
civil rights in the province;” (3) “generally, all matters of a merely local 
or private nature in the province” was intra vires the Dominion Parlia
ment.

In Rank of Toronto v. Latrie, 12 App. Cas. 175, an Act of the Province 
of Quebec imposing taxation u|xïn banks carrying on business in the Province, 
the amount of the tax depending in part upon the amount of the bank’s
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paid-up capital and in part upon the number of its branches in the Province, 
was attacked on the ground that it was not direct taxation with the Province, 
and that banks as the offspring of federal legislation were not proper subjects 
of provincial legislation. It was held inlra vires the Quebec legislature as 
legislation in relation to “direct taxation within the Province in order to the 
raising of a revenue for provincial purposes” (sec. 92, clause 2).

In Tennant v. Union Bank, 11894) A.C. page 31, a provision in the Domin
ion Hank Act which empowered banks to take warehouse receipts as collat
eral security for the re-|>aymcnt of moneys advanced to the holders of such 
receipts was contested as legislation in relation to “property and civil rights 
in the Province” and therefore ultra vires the Dominion Parliament. The 
Judicial Comnuttee of the Privy Council however were of the opinion that 
though it did affect such rights, it interfered with them no further than the 
fair requirements of a banking Act would warrant and they upheld the law 
as one relating to banking under section 1, clause 15. The principle is well 
laid down by Lord Watson, who gave judgment in this case, in the following 
language:—

“Section 91 gives the Parliament of Canada power to make laws in relation 
to all matters not coming within the classes of subjects by the Act exclusively 
assigned to the legislatures of the provinces and also exclusive legislative;
authority in relation to certain enumerated subjects. . . . Section
92 assigns to each provincial legislature the exclusive right to make laws in 
relation to the classes of subjects therein enumerated. . . . The
objection taken by the appellants to the provisions of the Bank Act would 
be unanswerable if it could be shewn that by the Act of 1867 the Parliament 
of Canada is absolutely debarred from trenching to any extent upon matters 
assigned to the proxincial legislatures by section 92. But section 91 expressly 
declares that ‘notwithstanding anything in this Act* the exclusive legislative 
authority of the Parliament of Canada shall extend to all matters coming 
within the enumerated classes; which plainly indicates that the legislation 
of that Parliament, so long as it strictly relates to those matters is to be of 
paramount authority. To refuse effect to this declaration would rende*- 
nugatory some of the legislative powers s()ccially assigned to the Canadian 
parliament. For example, among the enumerated classes of subjects in 
section 91 are ‘patents of invention and discovery’ and ‘copyright’. It 
would be practically impossible for the Dominion Parliament to legislate 
upon either of those subjects without affecting the projierty and civil riglits 
of individuals in the provinces. . . . The (tower to legislate conferred
by that clause (91) may be fully exercised, although with tnc effect of modi
fying civil rights in the province.”

The result of the decision in Tennant v. Union Bank is that legislation 
of the Dominion Parliament, so long as it strictly relates to the subjects 
enumerated in section 91, is of paramount authority even though it trenches 
upon the matters assigned to the Provincial Legislature by section 92.

Attention is drawn to the following cases:—Attorney-General (Ontario) 
v. Attorney-General (Canada), [1896] A.C. 348; Attorney-General (Canada) 
v. Attorney-Generals Ontario, Quebec, Nova Scotia (Fisheries Case), [1898] 
A.C. 7(10; G.T.R. v Attorney-General (Canada), [1907] A.C. 65; Toronto v. 
C.PJt, [1908] AC. ")4; Montreal v. Montreal Street Railway, 1 D.L IL 681, 
[1912] A.C. 333, 13 Can. By. Cas. 541; Attorney-General (Ontario) v. Attorney
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General for Canada (References Case), [1912] AC. 571; John Deere Plow Co. 
v. Wharton, 18 D.L.R. 353, [1915] A.C. 330; Bonanza Creek v. The King, 
26 D.L.R. 273, [1916] 1 A.C. 566; Attorney-General (Canada) v. Attorney- 
General (Alberta), 26 D L.R. 288, (1916J 1 A.C. 588; Attorney-General (Ontario), 
v. Attorney-General (Canada), 26 D.L.R. 293, [1916] 1 A.C. 598.

The present Bankruptcy Act, winch is based largely on the Imperial 
Act, appears to be bankruptcy or insolvency legislation of the character 
referred to in Cushing v. Dupuy, 5 App. Cas. 409, and in Re Attorney-General 
(Ontario) v. Attorney-General (Canada), [1894] A.C. 189, and in view of the 
Privy Council’s decisions above referred to intra vires the Dominion Parlia-

3. EFFECT OF THE ACT UPON CONFLICTING PROVINCIAL 
STATUTES.

The Privy Council in Re Att'y-Gen'l (Ontario) v. Att'y-Gen’l (Canada). 
[1894] A.C. 189, held that the Provincial Legislature had authority to pass 
certain legislation which was ancillary to bankruptcy and insolvency legis
lation in the absence of bankruptcy or insolvency legislation by the Dominion 
Parliament. As the Dominion Parliament introduced no bankruptcy or 
insolvency legislation, the different Provinces passed assignments and prefer
ences Acts which had the effect, on an assignment for the benefit of creditors 
being made, of postponing thereto judgments and executions not completely 
executed by payment and providing for a rateable distribution of all the assets 
of the debtor amongst his creditors. In the absence of bankruptcy and 
insolvency legislation by the Dominion Parliament these provincial Acts 
were clearly intra vires.

The present Bankruptcy Act provides that on the making of a receiving 
order the trustee shall be thereby constituted receiver of the property of the 
debtor, and thereafter, except as directed by the Act, no creditor to whom the 
debtor is indebted in resjiect of any debt provable in bankruptcy shall have any 
remedy against the property or person of the debtor in respect of the debt 
or shall commence any action or other legal proceedings unless with the 
leave of the Court. (Section 6.)

Section 9 of the Act provides that an insolvent debtor whose liabilities 
exceed $500.00 may make an authorized assignment; that is, an assignment 
to a trustee authorized by the Act. The section further provides that every 
assignment made by an insolvent debtor other than an authorized assignment 
for the general benefit of his creditors shall be null and void. Section 3 pro
vides that a debtor who makes an assignment for the benefit of his creditors 
commits an act of insolvency. These sections are. in d'rect conflict with the 
Assignments and Preferences Acts. Any assignment made under these Acts 
by a debtor is null and void in so far as the effect of the provision of the 
Bankruptcy Act.

Section 11 of the Act provides that every receiver order in every authorized 
assignment shall take precedence over (a) all attachments of debts unless the 
debt involved has been actually paid over, and (b) all other attachments, 
executions or other process against the property except such thereof as have 
been completely executed by payment.

Sections 6 and 11 above referred to directly relate to civil procedure 
incident to bankruptcy legislation and would repeal by implication any 
conflicting provincial statutes.

Annotation.
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Annotation. Sections 29, 30, 31, 32 and 33 of the Act deal with fraudulent conveyances. 
The provisions of these sections arc broader than the sections in the Assign
ments and Preferences Acts touching upon the same subjects.

Having regard to the decisions of the Privy Council above referred to, 
and |>articularly what was stated by Lord Herschell in Re Att'y-Genl (Ontario) 
v. Att'y-Gen'l (Canada), [1894] A.C. 200, that “Their Lordships do not doubt 
that it would be open to the Dominion Parliament to deal with such matters 
as part of a bankruptcy law, and the provincial legislature would doubtless 
be then precluded from interfering with this legislation, inasmuch as such 
interference would affect the bankruptcy law of the Dominion Parliament”— 
it would apjiear that all provincial legislation which has any bearing upon 
or deals with any of the matters mentioned in the.Act, should lie carefully 
considered, and if in conflict with the provisions of the Act, or if the effect 
of such provincial Acts is an interference with the bankruptcy legislation, 
then such legislation would be ultra vires the Provinces.

4. GENERAL EFFECT OF THE ACT.
The Act provides for three methods of distribution of the debtor's assets 

and the administration of his estate: (1) Adjudicating the debtor a bankrupt 
by making an order called a receiving order for the protection of the debtor’s 
estate (sec. 4, sub-sec. 5); (2) the execution by an insolvent debtor of 
an authorised assignment; that is an assignment made by him for the general 
benefit of his creditors to a trustee authorised by the Act to act as trustee, 
(sec. 9), and (3) a composition, extension or scheme of arrangement sub
mitted by the debtor in writing and approved of by the creditors and the 
Court (sec. 13).

1. The procedure to adjudicate a debtor a bankrupt is by obtaining a 
receiving order. The order is obtained upon petition duly verified by affidavit 
by a creditor having a debt amounting to not less than 1500.00. The appli
cation is made to a Bankruptcy Court, which, under section 65 of the Act, 
is the Supreme Court or the High Court of the Province. To support a 
petition there must have been an act of bankruptcy committed by the debtor 
within six months before the date of the presentation of the petition. Section 
3 of the Act sets forth very clearly what constitutes an act of bankruptcy. 
The making of an assignment by a debtor, whether an authorized assignment 
or not, a fraudulent conveyance, a fraudulent preference, absconding, an 
unsatisfied execution, his goods sold by a sheriff, or having no goods to be 
found, constitute acts of bankruptcy. A debtor may also commit an act 
of bankruptcy by exhibiting at any meeting of his creditors a statement 
of his assets and liabilities which shews that he is insolvent. If the debtor 
assigns or disposes of any of his goods with intent to defraud or delay his 
creditors, or if he makes any bulk sale of his goods contrary to the provisions 
of the Bulk Sales Act, he also commits an act of bankruptcy. A petitioning 
cre<litor to obtain an ordor must have proof to support his debt. If the Court 
is not satisfied with the proof it may, however, adjourn the proceedings in 
order to enable a creditor to prove his debt. In case of at) authorized assign
ment being made the Court may-instcad of adjudicating the debtor a bankrupt 
and making a receiving order, continue the proceedings under the authorized 
assignment provided, of course, that it appears that the estate can be best 
administered under the assignment. The Court is empowered to make an 
order for an interim receiver if it is shewn to be necessary for the protection 
of the estate.
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2. An insolvent debtor whose liabilities to creditors exceed $500.00 may Annotation, 
at any time prior to the making of a receiving order against him make to an 
authorized trustee in his locality an assignment of all his property for the
general benefit of his creditors. This assignment is made in pursuance of 
the Act and vests the trustee with all the |lowers for the distribution of his 
property as provided in the Act. Section 9 expressly provides that every 
assignment other than tm assignment of this character made by an insolvent 
debtor for the general benefit of his creditors shall lie null and void.

The Act contains provisions making effectual the receiving order and an 
authorised assignment for the benefit of creditors. Upon the making of 
the receiving order or an authorized assignment all attaclimcnts, debts, 
executions and other process not completely executed by payment cease to 
have priority (sec. 11) and no creditor shall have any remedy against the 
property or jierson of the debtor in respect of his debt, or shall commence 
any action or other legal proceedings except with the leave of the Court 
(sec. 6). It is provided that inspectors shall be appointed, the claims <>1 the 
creditors shall be proved, the assets distributed and all proceedings taken by 
the trustee for the economical and expeditious winding-up of the «‘state.
The preferential lien of the landlord and other preferred claims are duly 
protected. Adequate provision is made for the setting aside of all fraudulent 
conveyances or preferences and the legislation in this particular is much 
broader than that now in force in the Provinces. Sections 58, 59 and 00 
provide for the discharge of the bankrupt upon application being made to 
the Court. The procedure for obtaining a discharge and the grounds that 
must be shewn in that connection are set forth in detail in those sections.
If the bankrupt or authorized assignor has not received Ids discharge and 
ho obtains credit to the extent of five hundred dollars or upwards from any 
person without informing that person that he is an undiscliarged bankrupt 
or an undischarged assignor, or if he cngag«>s in any trade or business under 
a name other than that under which he was adjudicated bankrupt or made 
such authorized assignment without disclosing to all persons with whom he 
enters into any business transaction the name under which he was adjudicated 
bankrupt or made such authorized assignment by virtue of section 90 shall 
lie guilty of an indictable offence and liable to a fine not exceeding five hundred 
dollars and to a term not exceeding one year’s imprisonment, or to both.

3. Section 13 provides that an insolvent debtor may either before or 
after the making of a receiving order or the making of an authorized assign
ment submit to an authorized trustee in Writing a proposal for a com|xisition 
in satisfaction of his debts or an extension of time for payment thereof, or e 
scheme of arrangement «if his affairs. The trustee may thereupon convene a 
meeting of the creditors for the consideration of such prop<i8al. If the creditors 
and the Court approve of the proposal the same is binding on all the creditors.
The Court may require security to be given for the carrying out of the proposal 
agrec<l upon. Ample pro' isions have been made to safeguard the creditors’ 
interests

5. THE ACT CONSIDERED BY SECTIONS WITH NOTES THEREON.
Short Title.

1. This Act may be cited as The Bankruptcy Act.
2. The original section 2 of the Act has been amended by the Bankruptcy 

Act Amendment Act, 1920, and as amcmled is as follows:
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Annotation. (e) “affidavit” includes statutory declaration and affirmation;
(6) “alimentary debt” means a debt incurred for necessaries or main

tenance.
Attention is drawn to section 61 (o) which provides that an order of 

discharge of a bankrupt shall not release the bankrupt or authorized assignor 
from any liability for alimony.

(c) ‘‘appeal court” means the court having jurisdiction in bankruptcy, 
under this Act, on appeal.

Uniler section to (3) the courts named in that sub-section are constituted 
appeal courts of bankruptcy.

(d) “assignment” includes conveyance.
This definit ion is very extensive. See section 9 with reference to the effect 

of an assignment.
(e) “assignor” means the maker of an assignment, whether under this 

Act such maker may lawfully make such assignment or such assignment may 
lawfully lie made, or not;

(/) “authorized assignment” means an assignment made as provided in 
this Act to an aut horized trustee by an authorized assignor of all his property 
for the general benefit of his creditors.

Section 9 provides for an authorized assignment. Section 3 constitutes 
such an assignment as an act of bankruptcy.

(a) “authorized assignor” means an insolvent assignor whose debts 
provable under this Act exceed five hundred dollars.

If an insolvent debtor makes an assignment other than to an authorized 
trustee the assignment is void. See section 9.

(A) “available act” “act of bankruptcy” means an act of bankruptcy 
available for a bankruptcy petition at the date of the presentation of a petition 
on which a receiving order is made.

See sect ion 3 for definition of an act of bankruptcy.
(i) “banker” includes any iwrson owning, conducting or in charge of 

any bank or place wliere money or securities for money are received u|M>n 
de|xisit or held subject to withdrawal by depositors.

See section 88, which provides that nothing in the provisions of this Act 
sliall interfere with or restrict the rights and privileges conferred U|xm banks 
and banking corporations by the Bank Act.

(j) “bank” or “chartered bank” means an incorporated bank carrying 
on the business of bnnking under the Bank Act ;

(ifc) “corporation” includes any company incorporated or authorized to 
carry on business by or under an Act of the Parliament of Canada or of any 
of the Provinces of Canada, and any ineorjxirated company, wheresoever 
incor|*)rated, which hits an office m or carries on business within Canada, 
but does not include building societies having a capital stock, nor incorporated 
banks, savings hanks, insurance companies, trust companies, loan companies 
or railway companies.

This definition would cover every corporation doing business in Canada 
with the exceptions referred to. Sub-section “O” of this section should be 
read in conjunction with this sub-section.

(l) “court” or “the Court” means the Court which is invested with 
original jurisdiction in bankruptcy under this Act.

Sect ion to s|x»eifics what courts are constituted courts of bankruptcy in 
the different Provinces.

(m) “creditor” with relation to any meeting held under authority of 
this Act, shall, in the case of a corporation, include bond-holder, debenture 
holder, shareholder anil mc/nber of the cor|X)ration, and each class thereof 
shall in meeting express its views or wishes in manner prescribed by General
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(») “debt provable in bankruptcy” or “provable debt” or “debt Annotation, 
provable” includes any debt or liability by this Act made provable in bank
ruptcy or in proceedings under an authorized assignment.

Section 44 provides what debts are provable in bankruptcy and section 45 
provides what proof shall be given in support of such debts.

(o) “Debtor” includes any person whether a British subject or not, 
who, at t he time when any act of bankruptcy was done or suffered by him, or 
any authorised assignment was made by him, (a) was personally present in 
Canada, or (6) ordinarily resided or had a place of residence in Canada, or (c) 
was carrying on business in Canada personally or by means of an agent or 
manager, or (d) was a corporation or a member of a firm or partnership which 
carried on business in Canada ; and where t he debtor is a corporation, as 
defined by this section, the Winding-up Act, 1906, eh. 144, shall not, except 
by leave of the Court, extend to or apply to it notwithstanding anything in 
that Act contained, but all proceedings instituted under that Act before this 
Act comes into force or afterwards, by leave of the Court, may and shall be 
as lawfully and effectually continued under that Act as if the provisions of 
this paragraph had not been made.

Sub-section “o” in the original Act was repealed and the above sub
stituted thereof by the Bankruptcy Act Amendment Act, 1920.

FOREIGNER. Some nice questions have arisen as to whether a foreigner 
can be made bankrupt. The provision of our Act is broader than the English 
Act and it is submitted that a foreigner can be declared bankrupt, provided 
that the petitioning creditor complies in other resiiects with the provisions 
of the Act. It will be particularly noticed that in the definition of “debtor” 
it includes any person whether a British subject or not. Section 4 (D) of 
the English Act has not been incorporated in our Act. See Re Pearson,
[1892] 2 Q.B. 263; Cook v. VoUger Co., [1901] A C. 102.

INFANTS. An infant being incapable of contracting except for neces
saries cannot be adjudged a bankrupt even though he carries on business 
and for it obtains goods and credits. Ex parte Jones, Re J., 18 Ch.D. 169.
Contracts by infants for the repayment of money loaned, or for goods supplied 
or to be supplied (other than contracts for necessaries), and accounts stated 
with infants are, under the Infants Relief Act, absolutely void, and no action 
shall be brought on a promise after full age made by an infant to pay a debt 
contracted during infancy or a ratification of a promise or contract made 
during infancy. Therefore, a debt rendered void by that Act though ratified 
after the infant obtains majority will not be a good debt to support bankruptcy 
proceedings. Ex parte Kibble, L.R. 10 Ch. 373. It will be noted that the 
debt in this case was not incurred for necessaries.

MARRIED WOMEN. Married women can be made bankrupt.
Married women under our laws have a completely inde])cndent status.
Section 75 of the Act provides that every married woman who carries on a 
trade or business, whether separately from her husband or not, shall be sub
ject to the provisions of this Act as if she were a Jetne sole, and for all the 
pur|K)se8 of this Act any judgment or order obtained against her, whether 
or not expressed to be payable out of her separate property shall have effect 
as though she were personally bound to pay the judgment, debt or sum 
ordered to be paid. Attention is also drawn to section 48 of the Act which 
provides for postponement of the husband's claim when he files a claim 
against her estate as a creditor, until all claims of the other creditors of his 
wife fot valuable consideration have been satisfied. A claim filed by a married 
woman against her husband’s estate is treated in the same manner.
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LUNATICS. A lunatic, if he contracted the debt and committed the 
act of bankruptcy whilst sane, can be made a bankrupt. Ex parte Stamp, 
Pe Gex-345; Ex parte Layton, 6 Ves. 440. Section 85 provides that a lunatic 
may act by his committee or by the guardian or curator of his property. 

CONVICTS. They can be made bankrupt. Ex parte Graves, 19 Ch.
D. I.

MEMBERS OF PARLIAMENT. Hie English Act provides for their 
disqualification upon being declared bankrupt. No corresponding provision 
appears in our Act.

PARTNERSHIPS. Section 76 provides that subject to such modifications 
as may be made by general rules, the provisions of this Act shall apply to 
limited partnership in like manner as if limited partnerships were ordinary 
partnerships and, on all the general partners of a limited partnership being 
adjudged bankrupt or making an authorised assignment, the assets of the 
limited partnership shall rest in the trustee. It will be therefore seen that 
all partnerships and members of partnerships may be declared bankrupt. 
Section 85 provides that a firm may act by any of its members.

COMPANIES. The English Act excludes companies from its operation. 
Under our law any company incorporated or authorised to carry on business 
by or under any Act of the Parliament of Canada or any of the Provinces 
of Canada and any incorporated company wheresoever incorporated which 
has an office in or carries on business within Canada with the exception of 
building societies having a capital stock, incorporated banks, savings banks, 
insurance companies, trust companies, loan companies or railway companies 
may, notwithstanding the Winding-up Act, be made bankrupt. Section 
2 (K) and (O). It is especially provided that the Winding-up Act shall 
not, except by leave of the Court in such cases, extend or apply to such com
pany. It is pointed out that all proceedings instituted under the Winding-up 
Act before the Bankruptcy Act comes into force or afterwards, by leave of 
the Court, may and shall be as lawfully and effectually continued under the 
Winding-up Act as if the Bankruptcy Act had not been passed. Section 
85 provides that a corporation may act by any of its officers authorized in 
that behalf under the seal of the corporation.

WAGE-EARNERS. Section 8 provides that the provisions of Part 
One of the Act (which relate to receiving order) shall not apply to wage- 
earners. It would appear, however, that wage-earners can make an author
ized assignment. Section 2 (kk) defines a wage-earner to mean one who 
works for wages, salary, commission, or hire at a rate of compensation not 
exceeding fifteen hundred dollars per year and who does not on his own account 
carry on business.

FARMERS. Section 8 provides that the pmvieions of Part One of the 
Act (which relate to receiving order) shall not apply to persons engaged 
solely in farming or the tillage of the soil. Farmers can, however, make un 
assignment under Part Two of the Act.

(p) “discharge" means the release of a bankrupt or authorized assignor 
from all his debts provable in bankruptcy or under an authorized assignment 
save such as are excepted by this Act. See sections 58, 59, 60, 61 and 62.

(g) “gazetted" means published in the Ontario Gazette. ,
See section 11, subsections 4, 5, 6 and 7.
(r) “general rules" includes forms.
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The rulee are baaed on the English rules and provide the procedure to 
be adopted on application to the Court. It is provided that the general 
practice of the Court in civil actions or matters before it, including the course 
of proceedings and practice in judges’ chambers, shall in cases not provided 
for by the Act and amendments thereto, or these rules, and so far as the same 
are applicable and not inconsistent v.ith the said Act or these rulee, apply 
to all proceedings under the said Act.

(•) “goods" includes all chattels (tersonal and moveable property.
The definition of “property” (sec. 2, subsection (dd)), should be read 

along with this subsection.
(() “insolvent person” and “insolvent” include a person, whether or 

not he has done or suffered an act of bankruptcy, (i) who is for any reason 
unable to meet his obligations as they respectively become due, or (ii) who has 
ceased paying his current obligations in the ordinary course of business, or 
(iii) the aggregate of whose property is not, at a fair valuation, sufficient, or, 
if disposed of at a fairly conducted sale under legal process would not be suf
ficient, to enable payment of all his obligations, due and accruing due, thereout.

See section 9 which provides that an assignment, other than an authorized 
assignment by an insolvent debtor, is void. See section 3 which provides 
that any statement submitted by a debtor of his assets and liabilities which 
shews that he is insolvent constitutes an act of bankruptcy.

(u) “judge” means a judge of the court which is by this Act invested 
with original jurisdiction in bankruptcy.

Sect on 63 of the Act together with the rules 2 and 63 should be read 
along with this definition.

(v) “judgment" or “execution" or “attachment” shall have operation 
as if by law the liability of married women thereon and thereunder were 
personal as well as proprietary.

See section 11 which provides that all receiving orders and authorized 
assignments shall take precedence of all judgments, executions, or attachments 
not completely executed.

(u?) “local newspaper” means a newspaper published in and having a 
circulation throughout the bankruptcy district or division wherein the debtor 
has resided or carried on business for the longest period during the six months 
immediately preceding t he date of t he present at ion against him of a bankruptcy 
petition or the making by him of an authorized assignment.

See section 11 (4) which provides for publication of the receiving order 
and authorized assignment in the local newspujier.

(z) “locality” of a debtor (whether a bankrupt, assignor or person who 
has promised a composition, extension or arrangement to or with his creditors) 
means either the place witliin a bankrupt! v division or district whereat the 
debtor has carried on business at any time during the six months immediately 
preceding the date of the presentation against turn of a bankruptcy |>ctition 
or the making by him of an authorized assignment, or where the greater portion 
of the property of such debtor is situate, or where the debtor resides.

The definition in the original Act w as repealed and the above substituted 
therefor by the Bankruptcy Act Amendment Act, 1920. Sec section 4 (4) 
which provides that the bankruptcy petition shall be presented to the Court 
having jurisdiction in the locality of the debtor, and Section 9 which provides 
that an authorized assignment must be made to an authorized trustee for 
the debtor’s locality.

(y) “oath” includes affirmation and statutory declaration.
(z) “ordinary resolution” means a resolution carried in manner provided 

by sub-section fourteen of section forty-two of this Act.
Section 42 provides for the meetings of creditors and under section 43 

inspectors are appointed by ordinary resolution.

147
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Annotation. (aa) “person” includes corporation and partnership.
See previous annotations on corporations and partnerships supra.

(66) “petition” means petition in bankruptcy.
Section 4 contains provisions with reference to the petition. See rules 

74 to 91 inclusive.
(ce) “ prescribed” means prescribed by General Rules within the meaning 

of this Act.
(dd) "property” includes money, goods, things in action, land, and 

every description of property, whether real or personal, movable or immovable, 
legal or equitable, and whether situate in Canada or elsewhere; also obligations, 
easements and every description of estate, interest and profit, present or 
future, vested or contingent, in, arising out of, or incident to property as 
above defined.

See definition of goods in section 2 (■).
(ee) "registrar” includes any other officer who performs duties like to 

those of a registrar.
For the powers of the registrar, see section 65, and rules 4, 5, 6, and 20.
(ff) "resolution” means ordinary resolution.

For calling meetings of creditors and procedure at meetings of creditors, 
see section 42.

(gg) "secured creditor” means a person holding a mortgage hypothec, 
pledge, charge, lien or privilege on or against the property of the debtor, or 
any part thereof, as security for a debt due or accruing due to him from the 
debtor.

See sec. 6 (1) which provides that a receiving order shall not affect the 
power of any secured creditor to realise or otherwise deal with his security 
in the same manner as if he would have been entitled to realise or deal with it 
if sec. 6 (1) had not been passed. Section 51 deals with priority of claims 
and section 52 provides for the landlord preferential lien.

(AA) “Sheriff” includes bailiff or any officer charged with the execution 
of a writ or other process;

(it) “special resolution” means a resolution decided by a majority in 
number of the creditors present, personally or by proxy, at a meeting of cred
itors and voting three-fourths in value of the proved debts on the resolution.

See sec. 42 as to meetings of creditors.
(jj) "trustee” or "authorized trustee” means, dependent upon the 

context, (a) one of the persons appointed by the Governor in Council, under 
authority of this Act as projxjr persons to be trustees in bankruptcy or other 
wise hereunder, or (b) one of such persons named in a receiving order or in 
an authorized assignment to act, or who is otherwise hereunder authorized 
to act, as a trustee in bankruptcy, or under an authorized assignment or in 
connection with a proposal by a debtor for a composition, extension or arrange
ment to or with his creditors.

See sec. 6, and notes therunder.
{kk) “wage-earners” means one who works for wages, salary, commission 

or hire at a rate of compensation not exceeding fifteen hundred dollars per 
year and who does not on his own account carry on business.

Sec. 8 provides that Part 1 of the Act relating to receiving orders shall 
not apply to wage-earners.

PART I.
Bankruptcy and Receiving Orders.

Acts of Bankruptcy.
3. A debtor commits an act of bankruptcy in each of the following

(a) If in Canada or elsew'here he makes an assignment of his property to 
a trustee or trustees for the benefit of his creditors generally, whether it is an 
assignment authorized by this Act or not;
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(6) If in Canada, or elsewhere he makes a fraudulent conveyance, gift, 
delivery, or transfer of his nrojierty, or of any part thereof;

(c) If in Canada or elsewhere he makes any conveyance or t ransfcr of 
his property or any part'thereof, or creates any charge thereon, which would 
under tnis Act be void as a fraudulent preference if h'1 were adjudged bankrupt ;

(d) If with intent to defeat or delay his creditors he does any of the 
following things, namely, departs out of Canady or, being out of Canada, 
remalins out of Canada, or departs from his dwelling house, or otherwise 
absents himself, or begins to keep house;

(e) If he permits any execution or other process issued against him under 
which any of his goods are seised, levied upon or taken in execution to remain 
unsatisfied until within four days from the time fixed by the sheriff for the 
sale thereof, or for fourteen days after such seisure, levy or taking in execution, 
or if the goods have been sold by the sheriff or the execution or other process 
has been held by him after written demand for payment without seisure, 
levy or taking in execution or satisfaction by payment for fourteen days, or 
if it is returned endorsed to the effect that the sheriff can find no goods whereon 
to levy or to seise or take; provided that where interpleader proceedings have 
been instituted in regard to the goods seized, the time elating between the 
date at which such proceedings were instituted and the date at which such 
proceedings are finally disposée! of, settled or abandoned, shall not be taken 
into account in calculating any such period of fourteen days;

(/) If he exhibits to any meeting of his creditors any statement of his 
assets and liabilities which shews that he is insolvent, or presents or causes 
to be presented to any such meeting a written admission of his inability to 
pay his deb to;

iff) If he assigns, removes, secretes or disposes of or attempts or is about 
to assign, remove, secrete or dispose of any of liis goods with intent to defraud, 
defeat or delay his creditors or any of t hem ;

(A) If he makes any bulk sale of his goods without complying with the 
provisions of any Bulk Sales Act applicable to such goods in force in the Prov
ince within which he carries on business or within which such goods are at the 
time of such bulk sale.

This section is one of the most important sections of the Act, ns it is 
necessary, on an application for a receiving order, to shew some definite 
act of bankruptcy. Immediately on the debtor committing one of these 
acts, he becomes liable to be made a bankrupt. The corresi>onding section 
in the English Bankruptcy Act is sec. 1, but there are a number of differences, 
and while consulting authorities under that section particular attention 
should be paid to our section to see if the differences are material. For 
definition of debtor see sec. 2 (o). It will be noted that in sub-section (a) 
of tliis section, an act of bankruptcy is committed immediately the debtor 
makes an assignment for the benefit of his creditors whether it is an author
ized assignment or not But under sec. 4 (6) the Court can, in case of an 
authorized assignment, dismiss the application for a receiving order if it apjiears 
that the estate can be best administered under the assignment. With refer
ence to sub-sections (b), (c) and (d) relating to fraudulent conveyances, 
fraudulent preferences, and absconding, the provincial Acts should be con
sulted on these matters

A fraudulent disposition of property may be fraudulent under the Statutes 
of Elizabeth or fraudulent within the meaning of the bankruptcy laws. It 
has been held under the English bankruptcy laws that a conveyance is fraud
ulent thereunder as necessarily delaying and defeating creditors if the whole 
of the debtor’s property is included substantially and if the consideration 
be a past debt and there is no fair present equivalent. An assignment of 
the whole of the debtor’s property to one or several creditors to the exclusion 
of others for past debts is a fraudulent assignment. See Ex parte Lukes,
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AmoUÜos. L.R. 7 Ch. 302; Young v. Fletcher, 34 LJ. (Exch.) 154; Ex parte Teener, 
L.R. 1 Ch. 297. A bond fide sale, however, either of the whole or a part 
of the debtor's property does not in itself constitute an act of bankruptcy. 
There is a great difference between the assignment of the whole and of a 
part of the debtor’s property for a past consideration. If the debtor when he 
makes the assignment is insolvent and intends to defeat his creditors generally 
it is clearly invalid and an act of bankruptcy will be committed. Ex parte 
Pearson, L.R. 8 Ch. 667. Intent to defeat or delay creditors must be shewn 
to support these acts of bankruptcy. Such intent is frequently a matter 
of inference. See Ex parte Kilmer, 2 Dea. 324; Re WooUtenholme, 4 Mor. 
258; Re Alderson, 11895] 1 Q.B. 183. It has been held under the English 
Act that if a man quits England or remains out of England and provides no 
funds to meet bills becoming due, it may generally be assumed that hie inten 
tion is to delay his creditors. But if the debtor’s permanent home is abroad, 
this may not, however, be so. Ex parte Brandon, Re Trench, 25 Ch. D. 500. 
A married woman who leaves her place of business without paying her 
creditors, or notifying her change of address, commits an act of bankruptcy, 
though she goes to live with her husband elsewhere at ha request. Re 
Worsley, 11901] 1 K.B. 309.

Sub-section (c) sets out plainly that an act of bankruptcy is committed 
when the debtor has an unsatisfied execution or permits his goods to be sold 
by the sheriff or if the sheriff can find no goods for seizure. The English 
Act provides that if an execution against the debtor has been levied by seizure 
of his goods under process and the goods have been either sold or held by the 
sheriff for twenty-one days, the debtor thereby commits an act of bankruptcy. 
Under that section it has been held that the 21 days are exclusive of the day of 
seizure.

Re North, [1895] 2 Q.B. 264. A petition for bankruptcy must be presented 
within 3 months (time specified by the English rules) of the completion of 
the 21 days, though the sheriff remains longer in possession. Re Beeston, 
[1899] 1 Q.B. 626. See Execution Act for rights and duties of the sheriff 
with regard to seizure, levy and sale.

Sub-section (f) provides that the debtor must exhibit to a meeting of 
his creditors a statement of his assets and liabilities which shews that he is 
insolvent or presents to such meetings a written admission of his inability 
to pay his debts to constitute an act of bankruptcy. See sec. 2, (t) for defi
nition of insolvent person.

Petition and Receiving Order.
4. (1) Subject to the conditions hereinafter specified, if a debtor commits 

an act of bankruptcy a creditor may present to the court a bankruptcy 
petition.

(2) The petition shall be verified by affidavit and served on the debtor 
in the prescribed manner.

(3) A creditor shall not be entitled to present a bankruptcy petition 
against a debtor unless,—

(а) the debt owing bv the debtor to the petitioning creditor, or, if two 
or more creditors join in the jwtition the aggregate amount of debts owing to 
the several petitioning creditors amounts to five hundred dollars; and,

(б) the act of bankruptcy on which the petition is grounded has occurred 
within six months before the presentation of the petition.

(4) The petition shall be presented to the court having jurisdiction in 
the locality of the debtor.
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(5) At the hearing the court shall rec|Xiire proof of the debt of the 
petitioning creditor, of the service of the petition, and of the act of bankruptcy, 
or, if more than one act of bankruptcy is alleged in the petition, of some one 
of the alleged acts of bankruptcy, and, if salisfiiKt with the proof, may adjudge 
the debtor a bankrupt and in pursuance of the petition, make an order, in 
this Act called a receiving order, for the protection of the estate.

(6) If the court is not satisfied with the proof of the petitioning creditor's 
debt, or of the act of bankruptcy, or of 1 he service of the petition, or is satisfied 
by the debtor that he is able to pay his debts, or, in case an authorised assign
ment has been made, that the estate can lie best administered under the 
assignment, or that for other sufficient cause no order ought to be made, it 
may dismiss the petition.

(7) Where the debtor apttears on the petition, and denies that he is 
indebted to the petitioner, or that he is indebted to such an amount as would 
justify the petitioner in presenting a petition against him, the court, on such 
security (if any) being given as the court may require for payment to the 
petitioner of any debt which may be established against him m due course of 
law ami of the costs of establishing the debt, may, instead of dismissing the 
petition, stay all proceedings on the petition for such time as may be required 
for trial of tne question relating to the debt.

(8) Where proceedings are stayed, the court may, if by reason of the delay 
caused by the stay of pnx-eedings or for any other cause it thinks iust, make a 
receiving order on the petition of some other creditor, and shall thereupon 
dismiss, on such tenus as it tliinks just, the petition in which proceedings have 
been stayed as aforesaid.

(9) A creditor’s petition shall not, after presentment, be withdrawn 
without the leave of the court.

(10) The bankruptcy of a debtor shall t>e deemed to have relation back 
to and to commence at the time of the service of the petition on which a receiv
ing order is made against him.

(11) Provided, however, that nothing herein contained shall invalidate 
any proceedings by reason of the same having been commenced, taken or 
carried on in the wrong court, but the court may at any time transfer to the 
proper court the |»ctition, application or proceedings, as the case may be.

The original sub-section 2 of section 4 was repealed and the above sub
stituted therefor by the Bankruptcy Act Amendment Act, 1920, and a 
new sub-section, numliered 11, was added. Section 3 of the Inqierial Act 
provides that if a debtor commits an act of bankruptcy, the Court may, 
on a bankruptcy jietition being presented by either a creditor or the debtor, 
make a receiving order. It will be noted that under the above section only 
the creditor may present to the Court a bankruptcy petition. For what 
constitutes an act of bankruptcy, sec sec. 3. The petition has to be verified 
by affidavit, and the petition anil affidavit served on any *>arty to be affected 
thereby not less than eight days before the day named for hearing in the 
petition. The Court may, however, abridge the time. See Rules 74 ami 
77. The application must be made to the Court of the debtor’s locality. 
See sec. 8 which provides that “debtor" shall not include wage-earners or 
jiorsons engaged solely in fanning or tillage of the soil.

Sub-section 3 requires that the act of bankruptcy on which the petition 
is grounded must occur within six months before the presentation of the 
petition.

Section 8, subsection (2), provides that notwithstanding anything in the 
Act, no no act or omission of a debtor in respect of any debt which, (a) 
was contracted or existed Indore the coming into o] «ration of this Act; or 
(b) is or is evidenced by any judgment or negotiable or renewable instrument 
the cause or considération whereof (whether or not such judgment or instru-
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Annotation, ment is A renewal or one of aeveral renewals, had or made, before or after 
the coming into fort» of tliia Act, proceeding from the same cause or consid
eration) existed before the coming into operation of tliia Act; shall be deemed 
an available act of bankruptcy, nor shall any such debt be deemed sufficient 
to found the presentation of a bankruptcy iietition.

Attention is drawn to section 5 which provides for the appointment of 
an interim receiver to protect the estate where it is shewn to be necessary. 
For practice, see Rules 4, 5, 6, 14 to 20, 26, 28 to 33, 50, 74 to 95.

5. The Court may, if it is shewn to be necessary for the protection of 
the estate, at any time after the presentation of a bankruptcy petition, and 
before a receiving order ia made, appoint an authorised trustee as interim 
receiver of the property of the debtor, or of any part thereof, and direct him 
to take immediate ixwaession thereof or of any part thereof.

See Rules 85 and 86 which ; wo vide the procedure for the appointment of 
an interim receiver.

Trustee Under Receiving Order.
ti. (1) On the making of a receiving order the trustee shall be thereby 

constituted receiver of the property of the debtor and thereafter, except as 
directed by this Act, no creditor to whom the debtor is indebted in res|>ect of 
any debt provable in bankruptcy shall have any remedy against the property 
or person of the debtor in respect of the debt, or shall commence any action 
or other legal proceedings unless with the leave of the court and on such terms 
as the court may impose. But this section shall not affect the |>ower of any 
secured creditor to realise or otherwise deal with his security in the same 
manner as he would have been entitled to realise or deal with it if this section 
had not been passed.

(2) The court may constitute as such receiver the trustee named in the 
petition or some other authorised trustee acting for or within the same bank
ruptcy district as such named trustee, having regard as far as the court deems 
just to the wishes of the creditors as proved by any sufficient evidence.

(3) On a receiving order being made against a debtor the property of 
the debtor shall forthwith pass to and vest in the trustee named therein and 
in any case of change of trustee, shall pass from trustee to trustee, and shall 
vest in the trustee for the time being during his continuance in office, without 
any conveyance,' assignment, or transfer wluitcver.

(4) The court, upon the application of the trustee or of a creditor proceed
ing under authority of an ordinary resolution carried by the votes of a majority 
in number of the known creditors, and u|x>n satisfactory proof that the affairs 
of the debtor can lie more economically administered within another buuk- 
ruptcy district or division, or for other sufficient cause, may at any time by 
Older, transfer any proceedings under this Act, which are pending before it to 
another bankruptcy district or division wherein thereafter they may be carried 
on as effectually as if therein commenced, or the court in which any such 
proceedings were commenced may of itself, for like cause upon satisfactory 
proof that such proceedings were commenced in good faith ami not for the 
purpose of attempting to vest authority over the estate involved in any partic
ular authorised trustee or in the authorized trustee acting for or within any 
bankruptcy district, and provided that such proceedings were commenced 
within the province of the debtor's locality, order that such proceedings be 
retained in the bankruptcy district or division in which they were commenced, 
although the court so ordering may not be the court in which the proceedings 
ought to have lieen commenced.

The effect of a receiving order is to make the debtor a bankrupt. Section 
4, sbuscction (5). The creditors may accept a composition, or if the debtor 
has been adjudicated a bankrupt, a composition may be accepted and the 
bankruptcy annulled by the Court. After a receiving order, the debtor 
must submit a statement of his affairs to the trustee. The debtor is subject 
to an examination and must attend the meeting of creditors and give such
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information as the meeting may require. As to the scope of the debtor’s Annotation, 
examination, see Re Atherton, [1912] 2 K.B. 251; Re Solicitor, 25Q.B.D. 17.
It will be noted that this section vests all the debtor’s property of every 
kind in the trustee free from any action except action by a secured creditor 
to realize his security.

7. (1) The court may, at any time after the presentation of a bankruptcy 
petition against a debtor, order that any action, execution or other proceeding

rnst the person or projx*rty of the debtor landing in any court other tliun , 
court having jurisdiction in bankruptcy shall stand stayed until the last 
mentioned court shall otherwise order, whercu|xm such action, execution 
or other proceeding shall stand stayed accordingly; and the court in which 

any such procee<lings are pending may likewise, on proof that a bankruptcy 
iwtition has been presented against the debtor, stay such proceedings until 
the first mentioned court shall otherwise order.

(2) On the making of a receiving order every such action, execution or 
other proceeding for the recovery of a debt, provable in bankruptcy shall, 
subject to the provisions of the next preceding section as to the rights of 
secured creditors, stand stayed unless and until the court shall, on such terms 
as it may think just, otherwise order.

The purpose of this section is to stay any action against the debtor pend
ing investigation. Attention is called to Rule 13 which provides that where 
any proceedings in bankruptcy have been commenced against a corixiration 
or where a corporation has made an authorized assignment, the Court may, 
on the application of the trustee or any creditor or shareholder, grant leave 
that all further proceedings in the winding-up of the con>oration or liqui
dation of his assets be continued under the Winding-up Act and amendments 
thereto, and may make such order for the transfer of proceedings or to effect
uate such leave as to the Court shall seem best.

8. (1) The provisions of this Part of this Act shall not anply to wage- 
earners or to persons engaged solely in farming or the tillage of the soil.

(2) Notwithstanding anything in this Part appearing, no act or omission 
of a debtor in respect of any debt which,—

(o) was contracted or existed before the coming into operation of this 
Act; or

(6) is or is evidenced by any judgment or negotiable or renewable instru
ment the cause or consideration whereof (whether or not such judgment or 
ilist ruinent is a renewal or one of several renewals, had or made, before or 
after the coming into force of this Act, proceeding from the same cause or 
consideration) existed before the coming into oration of this Act;

(c) shall lie deemed an available act of bankruptcy, nor shall any such 
debt be deemed sufficient to found the presentation of a bankruptcy petition, 
hut it shall be provable in any proceedings otherwise founded under this Part, 
and otherwise.

By section 2, sub-section (kk), “wage-earner” means one who works for 
wages, salary, commission or hire, at a rate of comirensation not exceeding 
fifteen hundred dollars per year, and who d<x» not on his own account carry 
on business. While a receiving order cannot be obtained against a farmer, 
yet he may, under sec. 9, make an authorized assignment;

The effect of the above sub-seed ion 2 is that the act or omission of a 
debtor in respect of the debt relied on as constituting the act of bankruptcy 
must take place subsequently to the 1st July, 1920.

PART II.
Assignments and Com positions.

Assignments.
O Any insolvent debtor whose liabilities to creditors, provable as debt- 

under this Act, exceed five hundred dollars, may, at any time prior to the mak-
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Annotation, ing of a receiving order against him, make to an authorized trustee appointed 
pureuant to section fourteen with authority in the locality of the debtor, an 
assignment of all his property for the general benefit of his creditors. An 
assignment so made is in this Act referred to as an “authorized assignment,” 
and every assignment of his property other than an authorised assignment made 
by an insolvent debtor for the general benefit of his creditors shall be null 
and void.

The debtor must be an insolvent one. By section 2, sub-section (t), 
• “insolvent person” includes a person, whether or not he has done or committed 

an act of bankruptcy, (i) who is for any reason unable to meet his obligations 
as they respectively become due, or (ii) who has ceased paying his current 
obligations in the ordinary course of business, or (iii) the aggregate of whose 
property is not, at a fair valuation, sufficient, or, if dis|K>sed of at a fairly 
conducted sale under legal process would not be sufficient, to enable payment 
of all his obligations, due and accruing due, thereunder.

Section 3 provides that the making of an assignment by an insolvent 
debtor constitutes an act of bankruptcy; but sec. 4, sub-sec. 6, provides that 
in case of an authorised assignment, the Court may dismiss an application 
for a receiving order if it appears that the estate can be best administered 
under the assignment.

Particular attention is drawn to the last paragraph of tliis section which 
provides that every assignment made under any Provincial Act by an insol
vent debtor is null and void.

By section 14, the Governor in Council may, ui>on application made to 
the Secretary of State of Canada, appoint sufficient fit and qualified persons 
to be trustees in bankruptcy and under authorized assignments and in pro
ceedings by insolvent debtors to secure compositions, extensions, and arrange
ments under this Act.

ÎO. Every authorized assignment shall be valid and sufficient if it is in 
the form provided by General Rules or in words to the like effect; and an 
assignment so expressed shall, subject to the rights of secured creditors vest 
in the trustee all the property of the assignor at the time of the assignment 
excepting such thereof as is held by the assignor in trust for any other person 
and such thereof as is, against the assignor, exempt from execution or seizure 
under legal process in accordance with the laws of the province within which 
the property is situate and within which the debtor resides.

Sec form 18 of prescribed forms for an authorized assignment for the 
general benefit of creditors.

General Provisions Relating to Receiving Orders and Assignments.
11. (1) Every receiving order and every authorized assignment made 

in pursuance of this Act shall take precedence over,—
(a) all attachments of debts by wav of garnishment, unless the debt 

involved has been actually paid over to tne garnishing crc<litor or his agent ;

(b) all other attachments, executions or other process against property, 
except such thereof as have licen (completely executed by payment to the 
execution or other creditor;

but shall be subject to a lien for one only bill of costs, including sheriff's 
fees, which shall lie payable to the garnishing, attaching or execution creditor 
who lias first attached by way or garnishment or lodged with the sheriff an 
attachment, execution or other process against property.

(2) An execution levied by seizure and sale on and of the goods of a 
debtor is not invalid by reason only of its lieing an act of bankruptcy, mid a 
person who purchases the goods in good faith under a sale by the sheriff shall 
in all eases, ucquire a good title to them against the authorized trustee.
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(3) If an authorized assignment or a receiving order has been made, the Annotation, 
sheriff or ot her officer of any court having seized property of the debtor under
execution or attachment or any other process, shall, upon reviving a copy of 
the assignment certified by the trustee named therein or of the receiving order 
certified by the registrar or other clerical officer of the court which made it, 
forthwith deliver to the trustee all the property of the execution debtor in 
his hands, u|>on payment by the trustee of his foes and charges and the costs 
of the execution creditor who has a lien as in tliis section provided. If the 
sheriff has sold the debtor's estate or any part thereof, he shall deliver to the 
trustee the moneys so realized by him less his fees and the said costs.

(4) No receiving order or authorised assignment or other document made 
or executed under authority of this Act shall be within the operation of any 
legislative enactment now or at any time in foroe in any province of Canada 
relating to dee<ls, mortgages, judgments, bills of sale, chattel mortgages, 
property or registration of documents affecting title to or liens or charges upon 
property real or personal, immovable or movable; but a notice in the prescribed 
form of such receiving order or assignment and of the first meeting of creditors 
required to be called pursuant to this Act shall, as soon as jxissible after the 
making or executing of such rewiving order or assignment, be gazetted, and 
not less than six days prior to said meeting be published in a local newspa|>er.

(5) The registrars of the courts of bankruptcy, the registrars of all land 
title and land registration offices and the recorders or clerks of all courts and 
offices wherein any documents of title relating to pro|ierty are, according to 
the provisions of this Act or of the law of a province, registered, recorded or 
filed, shall keep on file for public referenee a cony of each issue of the Canada 
Gazdte which contains any notice or notices, of, incident to or resulting from 
receiving orders or authorized assignments referrirv to bankrupts or assignors 
who resided or carried on business in the provinc wherein the said courts or 
offices are situated; and they shall also keep an index book wherein they shall 
enter alphabetically the name of each bankrupt and authorized assignor who 
resided or carried on business in such province prior to the date of the receiving 
order or assignment and in respect of whose estate a notice may at any time 
hereafter appear in the said Canada Gazette.

(6) A fee not exceeding twenty-five cents for each search ami fifty cents 
for each certificate may lie charged by such registrar, recorder or clerk.

(7) The King’s Printer, upon request of any person who is by this Act 
required to keep on file for public reference a copy of the Canada Gazette, 
shall regularly supply to such peraon, gratis, two copies of every issue of such

(8) Every receiving order and every authorized assignment (or a true 
copy certified as to such order by the registrar or other clerical officer of the 
court which has made it, and as to such assignment certified by the trustee 
therein named) shall be registered or filed by or on behalf of the trustee in 
the proper office in every district, county or territory in which the whole or 
any part of any real or immovable property which the bankrupt or assignor 
owns or in which he has any interest or estate is situate.

(9) The proper office in tliis section referred to shall be the land titles 
office, land registration office, registry office or other office wherein, according 
to the law of the province, deeds or other documents of title to real or 
immovable property may or ought to lie dejxisited, registered or filed.

(10) From and after such registration or filing or tender thereof within 
the proper office to the registrar or either proper officer, such order or assign
ment shall have precedence of all certificates of judgment, judgments operating 
as hy|X)theos, executions and attachments against land (except such thereof 
as have been completely executed by payment) within such office or within 
the district, county or territory which is served by such office, but subject to 
a lien for tlie costs of registration and sheriff's fees, of such judgment, execu
tion or attaching creditors as have registered or tiled within such proper office 
their judgments, executions or attachments.

(11) Every registrar or other officer for the time being in charge o' such 
proper office to whom any trustee shall tender or cause to be tendered for 
registration or filing any such receiving order or authorized assignment shall 
register or file the same according to the ordinary procedure for registering
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or filing within such office documents which evidence liens or charges against 
real or immovable property (and subject to payment of the like fees) if at the 
time of the tender of such document for such purpose there be tendered 
annexed thereto as part thereof an affidavit substantially in the following 
form:—

“In the matter of The Bankruptcy Ad.”
“Canada 
“Province of

“I of in the province of
. make oat h and say—

“That the hereunto annexed document is tendered for registration 
(or filing) under the authority and direction 
of of
in the Province of a duly
appointed trustee under The Bankruptcy Ad.

“Sworn before me at................................................
in the province of..............................................................
this day of....................................... '.19...”

(12) Such affidavit may be sworn before such registrar or other officer, 
or before a notary public or a commissioner authorised to administer oaths 
for use in any of the courts of the province.

(13) Any such registrar or other officer, who upon tender of any such 
receiving order or assignment or a copy thereof, certified as aforesaid, with 
the proper fees, and with the request that such document be registered or 
filed as aforesaid, shall refuse or omit to forthwith register or file the same 
in manper hereinbefore indicated or who shall omit or refuse to comply with 
the provisions of subsection five of this section in so far as they are applicable 
to him, shall be guilty of an indictable offence punishable U|M>n indictment or 
summary conviction by a fine not exceeding one thousand dollars or by 
imprisonment for a term not exceeding one year or to both such fine and such 
imprisonment.

(14) If the receiving order or authorised assignment is not registered, 
or filed, or if notice of said receiving order or assignment is not published wit bin 
the time and in the manner prescribed by this section, an application may be 
made by any creditor or by the debtor to compel the registration or filing of 
the receiving order or assignment, or publication of such notice, and the 
judge shall make his order in that behalf and with or without coats, or u|kmi 
the payment of costs by such person as he may, in his discretion, direct to 
pay the same; and such judge may, in his discretion, im|K)se a penalty on the 
trustee1 for any omission, neglect or refusal to so register, file, or publish as 
aforesaid, in an amount not exceeding the* sum of five hundred dollars, and 
such penalty when ini|>osed shall forthwith lie paid by the trustee personally 
into ami for t he benefit of the estate of t he debtor.

(15) Saving ami preserving the rights of innocent purchasers for value, 
neither the omission to publish or register as aforesaid, nor any irregularity 
in the publication or registration, shall invalidate, the assignment or affect 
or prejudice the receiving order.

(16) The previsions of paragraphs one and ten of this section shall not 
apply to any judgment or certificate of judgment registered against real or 
immovable property in either of the provinces of Nova Scotia and New 
Brunswick prior to the coming into force of this Act. which became, under 
the laws of the province wherein it was registered, a charge, lien or hypothec 
ui>on such real or immovable property.

Subsection 1 of the original Act was repealed and the above subsection 
1 substituted therefor by the Bankruptcy Act Amendment Act. 1920.

The above subsection 16 was not in the original Act. It was added 
by the Bankruptcy Act Amendment Act, 1920.

12. No advantage shall be taken of or gained bv any creditor throwizli 
any mistake, detect or im|>crfeclion in any authorized assignment or in any 
receiving order or proceedings connected therewith, if the same can be 
amended or corrected; and any mistake, defect or itn|>crfcction may l>e amended 
by the court. Such amendment may bo made on application of the trustee
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or of any creditor on such notice living given to other parties concerned as Annotation, 
the judge shall think reasonable; and the amendment when made shall have 
relation back to the <late of the assignment or |>etition in bankruptcy, but 
not so as to prejudice the rights of innocent pun-ha *rs for value.

Section 84 provides, (1) No proceeding in bankruptcy or under any author
ized assignment shall be invalidated by any formal defect or by any irregu
larity, unless the Court before which an objection is made to the proceedings 
is of opinion that substantial injustice has been caused by the defect or irregu
larity and that the injustice cannot be remedied by any order of that Court.
(2) No defect or irregularity in the ap|x>intment of an authorized trustee 
or an inspector shall vitiate any act done by him in good faith.

Composition, Extrusion or Scheme of Arrangement.
13. (1) Where an insolvent debtor intends to make a projK>sal for,—
(а) a comjxmition in satisfaction of his debts; or,
(б) an extension of time for payment thereof ; or,
(e) a scheme of arrangement of his affairs;

he may, either before or after the making of a receiving order against him or 
the making of an authorized assignment by him, require in writing an author
ized trustee to convene at the office of such trustee a meeting of such debtor's 
creditors, for the consideration of such pro|K>sal. In case the convening of 
such meeting is required after a receiving order or assignment has been made 
only the trustee named in such order or assignment, or his successor, shall be 
authorized to convene it.

(2) The debtor sliall at the time when he requires the convening of such 
meeting, or within such time as the trustee may then fix, lodge with the trustee,

(а) a true statement of the debtor’s affairs, including a list of Ids creditors, 
which list shall show the |x>st office address of and the amount payable to 
each creditor, the whole statement Ix-ing verified by the debtor by way of 
statutory declaration; and,

(б) a pro|x>sal in writing signed by the debtor, embodying the terms of 
the proposed com|xjsition, extension or scheme and setting out the particulars 
of any sureties or securities proposed.

(3) The trustee shall, when so required, convene a meeting of creditors, 
and shall, at least ten days before the meeting, send to each creditor a notice 
of the time and place of such meeting and a copy of the debtor's statement 
of affairs and of his proposal; if at such meeting a majority in munber of 
creditors who hold two-thirds in amount of the proved debts resolve to accept 
the proposal, either as made or as altered or modified at the request of the 
meeting, it shall be deemed to be duly accepted by the creditors, ami if 
approved by the court shall Ik* binding on all the creditors.

(4) Anv creditor who has proved his debt may assent to or dissent from
the proposal by a letter to that effect addressed |s>stage prepaid ami registered 
to the trustee, prior to the meeting, and any such assent or dissent if received 
by the trustee at or prior to the meeting shall have effed .-is if the creditor 
had 1 ‘sent and had voted at the meeting.

trustee shall forthwith, if the pro|sisal is accepted by the
creditors, applv to the court to approve it.

(6) If creditors who hold ten |x*r cent, or more in amount of proved debts 
request the examination of the debtor, the trustee shall cause him to be 
examined under oath before the registrar or other officer appointed for that 
pur|Kise by General Rules and his testimony to be taxen down in writing. 
The testimony, so taken, may be read upon the hearing of the application 
for the approval of the composition or scheme of arrangement. The court 
if not satisfied with such testimony as so taken, may direct that the debtor 
attend before the court for the pur|s>se of further examination.

(7) The court shall, before approving the proposal, hear a rejx>rt of the 
trustee as to the terms thereof, ami as to the conduct of the debtor, and any 
objections which may be made by or on behalf of any creditor.

(8) If the court is of opinion that the terms of the proposal arc not 
reasonable, or arc not calculated to benefit the general body of creditors, or
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Annotation, in uny case in which the court in required, where the debtor is adjudged bank
rupt, to refuse Ids discharge, the court shall refuse to approve the projxwal.

(0) If any facts arc proved on proof of which the court would be required 
either to refuse, suspend or attach conditions to the debtor's discharge were 
he adjudged bankrupt, the court sluill refuse to approve the proposal unless 
it provides reasonable security for payment of not less than fifty cents on the 
dollar on all the unsecured debts provable against the debtor’s estate.

(10) In any other ease the court (subject to the provisions of subsection 
sixteen of this section) may either approve or refuse to approve the proposal.

(11) If the court approves the proposal, the approval may be testified 
by the seal of the court being attached to the instrument containing the terms 
of the pro|x>sed composition, extension or scheme, or by the terms being 
embodied in an order of the court.

(12) A composition, extension or scheme accepted and approved in 
pursuance of this section shall lie binding on all the creditors so far as relates 
to any debts due to them from the debtor and provable under this Act, but 
shall not release the debtor from any liability under a judgment against him 
in an action for seduction, or under an affiliation order or for alimony, or 
under a judgment against liim as co-respondent in a matrimonial case or for 
necessaries of life or alimentary debts, except to such an extent and under 
such conditions as the court expressly orders in respect of such liability.

(13) The provisions of a composition, extension or scheme under this 
Act may be enforced by the court on application by any person interested, and 
any disobedience of an order of the court made on the application shall be 
deemed a contempt of court.

(14) If default is made in payment of any instalment due in pursuance 
of the composition, extension or scheme, or if it appears to the court, on 
satisfactory evidence, that the composition, extension or scheme cannot, in 
consequence of legal difficulties, or for any sufficient cause, proceed without 
injustice or undue delay to the creditors or to the debtor, or that the approval 
of the court was obtained by fraud, the court may, if it thinks fit, on application 
by the trustee or bv any creditor, adjudge the debtor bankrupt, make a receiv
ing order against him and annul the composition, extension or scheme, but 
without prejudice to the validity of any sale, disposition or payment duly 
made, or tiling duly done, under or in pursuance of the composition, extension 
or scheme. Where a debtor is adjudged bankrupt under this subsection, any 
debt provable in other respects, which has been contracted before the 
adjudication, shall be provable in the bankruptcy.

(15) All parts of this Act shall, so far as the nature of the case and the 
terms of the compoeitiae, extension or scheme admit, apply thereto as if the 
terms "trustee,” "bankruptcy,” "bankrupt,” "assignment,” "authorised 
assignment,” "assignor,” “authorised assignor,” "order” and "order of 
adjudication” included respectively a composition, extension or scheme of 
arrangement, a compounding, extending or arranging debtor and an order 
approving the composition, extension or scheme.

(16) No composition, extension or scheme shall be approved by the 
court which does not provide for the payment in priority to other debts of 
all debts directed to be so paid in the distribution of the property of a bankrupt 
or authorised assignor.

(17) The acceptance by a creditor of a composition, extension or scheme 
stiall not release any person who under this Act would not be released by an 
order of discharge if the debtor had l>een adjudged bankrupt.

(18) Where a debtor has been adjudged bankrupt or has made an 
authorised assignment, and the court subsequently approves the composition, 
extension or scheme, it may make an order annulling the bankruptcy or 
authorized assignment and vesting the property of the debtor in him or in 
such other person as the court may apjioint on such terms and subject to such 
conditions, if any, as the court may declare.

(19) Notwithstanding the acceptance and approval of a composition, 
extension or scheme, it shall not be binding on any creditor so far as regards 
a debt or liability from which, under the provisions of this Act, the debtor 
would not be discharged by an order of discharge in bankruptcy, unless the 
creditor assents (as, for the purposes solely of proceedings relating to a compo-
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sit ion, extension or scheme lie may, notwithstanding anything in this Act, 
so assent) to such composition, extension or scheme.

Rule 98 provides that where a debtor intends to submit a pro}>osal for a 
companion, extension, or scheme of arrangement the prescribed forms in 
the appendix, of proposal, notice and report shall be used by the trustee 
for the purpose of meetings of creditors for consideration of the proposal.

Rule 99 provides that whenever an application is made to the Court 
to approve of a composition, extension or scheme, the trustee shall, not less 
than seven days before the hearing of the application, send notice by regis
tered mail of the application to the debtor and to every creditor, who has 
proved his dobt; and the trustee shall file his report not less than two days 
before the time fixed for hearing the application.

Rules 100 to 100 inclusive should also be read in connection with this 
section.

For examination of the debtor, see secs. 56 and 57, and Rules 131 to 134 
inclusive, for procedure on such examination.

The effect of sub-sec. 15 is to make all the sections of the Bankruptcy 
Act, so far as the nature of the case and the terms of the composition, exten
sion or scheme of arrangement admit, applicable to the composition, or exten
sion or scheme of arrangement. Section 86 provides that save as provided 
in the Act, the provision of the Act relating to the effect of a composition 
or scheme of arrangement and the effect of a discharge, shall bind the Crown.

The scheme or comiwsition can be approved of by the Court. The 
Court’s approval or refusal is largely based on the report of the trustee. 
The report of the trustee is primA facie evidence of the facts contained in 
it. Ex parte Camjtbetl, 15 Q.B.D. 213; Re Bottomley, 10 Mor. 262, as to annul
ment of composition or scheme see Ex parte Moon, 19 Q.B.D. 669; Walton 
v. Cook, 40 Ch. D. 325. The approval of the Court to a composition is 
discretionary. See He Flew, [19051 1 K.B. 278; Re Burr, [1892] 2 Q.B. 467, 
and Re McTear, 59 L.T. 150.

PART III.
Trustees and Administration of Property.

Appointment of Trustées.
14. (1) The Governor in Council may, upon application made to the 

Secretary of State of Canada, appoint sufficient fit and qualified persons to be 
trustees in bankruptcy and under authorized assignments and in proceedings 
by insolvent debtors to secure compositions, extensions and arrangements 
under this Act.

(2) Every such trustee shall be appointed with authority limited terri
torially to the whole or part of some one or more bankruptcy districts or 
divisions but he shall, for the purpose of obtaining ixwsession of, and realizing 
upon, the assets of a bankrupt or authorized assignor of whom he is trustee, 
have power to act as such anywhere. Trustees appointed pursuant to this 
section are in this Act referred to as “authorized trustees.”

(S) Every person who applies to be appointed an authorized trustee shall 
state in his application full particulars of his qualifications, ability and previous 
business experience.

(4) No authorized trustee shall accept any assignment or trust or execute 
any duties under this Act unless and until he has given security to the satis
faction of the Governor in Council, by bond or otherwise, executed to His 
Majesty as represented by such departmental officer as may be designated by 
the Governor in Council, for due accounting and for payment over and transfer 
of all moneys and property received by him as such trustee. If the security 
required is provide! in cash the trustee shall be entitled to be paid thereon 
such interest as may be prescribed by General Rules.
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(5) Such departmental officer shall be a special trustee for the creditors 
and for the estate.

(6) The amount of such security shall not, at any time, be less than ten 
thousand dollars.

(7) The said bond shall be kept in force by the trustee until such time 
as the appointment of the trustee is revoked or until he resign such appoint
ment, and until the Governor in Council is satisfied that all moneys and 
properties received by the trustee have been duly accounted for and paid over 
to the parties entitled thereto, whereupon such bond shall be released and 
discharged.

(8) Unless the credit ora either at the first meeting, or at a meeting 
convened by notice to all the known creditors, resolve to dispense with further 
security, the trustee shall give security by bond or otherwise to the registrar 
of the court in the bankruptcy district or division of the debtor’s locality, in 
an amount satisfactory to the registrar, for the due accounting and payment 
over and transfer of all moneys and properties received or to be received by 
him as such trustee in respect of the estate of such debtor, and such security 
shall be given within thirty days of the date of the receiving order or the making 
of the assignment. The expense incident to the furnishing of such security 
may be charged by the trustee to the estate of the debtor.

(9) Should the trustee be unable or fail to give the security required, in 
the manner and within the time hereinbefore provided, he shall within ten 
days from the expiration of the said thirty days, by notice in writing, convene 
a meeting of creditors for the purpose of appointing a new authorised trustee, 
and should he neglect or refuse to call such meeting, he shall be guilty of an 
offence and subject to the penalties provided by this Act.

(10) In case the trustee fails to give the security provided by this section 
and a new trustee is not appointed by the creditors, the court may, on the 
application of any creditor, appoint from among the available authorised 
trustees a new trustee.

See section 9 which declares null and void any assignment made by an 
insolvent debtor other than to an authorised trustee.

Section 90 provides that any jierson who,—
(а) not being an authorised trustee, advertises or represents himself to 

be such; or
(б) being an authorised trustee, either before providing the bond required 

by section fourteen, subsection four, of this Act, or after providing the same 
but at any time while the said bond is not in force, acts as or exercises any of 
the powers of an authorised trustee; or

(c) having been apixiinted an authorised trustee, with intent to defraud 
fails to observe or to iierform any of the provisions of this Act, or fails duly 
to do, observe or |H*rform any act or duty which he may be ordered to do, 
observe or perform by the court, pursuant to any of the provisions of this 
Act;
shall be guilty of an imlietable offence and liable to a fine not exceeding one 
thousand dollars or to a tenu not exceeding two years’ imprisonment or to 
both such fine and such imprisonment.

Section 84 (2) provides that no defect or irregularity in the appointment 
of an authorized trustee or an insi>ectur shall vitiate any act done by him in 
good faith.

A trustee must have no interests wliieh will conflict with his office and 
must lie wholly impartial. See Re Martin, 21 Q.B.D. 29; Re Lamb, [1894]
2 Q.B. 805; Rt Mar don, [18961 1 Q B. 140.

All the property of the debtor is vested in the trustee as soon as the trustee 
is ap|K)intcd, but the trustee’s title to the property is not limited by the date 
of his api>ointment or by the date of the receiving order or by the date of 
the adjudication, but it has been held under tlie English Act that it relates 
back to the time of the first act of bankrujitcy committed by the debtor 
within the prescrilnxl time. Re liumpw, [1908] 2 K.B. 330; Re Simmon J. 
[18941 1 Q.B. 433; Re Mander, 80 L.T. 234.
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The doctrine of relating bock is very important. As to decisions on the 
point under the English Bankruptcy Act, see Davies v. Petrie, [1906] 2 K.B. 
786; Povsford v. Union of London and Smith's Bank, [1906] 2 Cb. 444; Re 
Teale, [1912] 2 K.B. 367; Re AshweU, [1912] 1 K.B. 390.

A trustee under the Act has the same power in respect of acquiring and 
retaining possession of the debtor’s property as if he was appointed receiver 
by the Court. A trustee can apply to the Court for directions in relation 
to any matter arising under the bankruptcy. In the management of the 
estate, the trustee must use lus own discretion. The trustee is an officer 
of the Court and any person dissatisfied by any decision of the trustee can 
apply to the Court for relief. Ex parte Kearsley, 17 Q.B.D. 1; Ex parte 
James, L.R. 9 Ch. 609.

15. (1) A majority in number of the creditors who hold half or more in 
amount of the proved debts of twenty-five dollars or upwards may, at their 
discretion, at any meeting of creditors, substitute any other authorised trustee 
acting for or within the same bankruptcy district for the trustee named in 
the receiving order or to whom an authorised assignment has been made.

(2) An authorised trustee may be removed and another substituted or 
an additional authorised trustee may be appointed for cause, by the court.

(3) When a new trustee is amwinted or substituted, all the property and 
estate of the debtor shall forthwith vest in the new trustee without any convey
ance or transfer, and he shall gasette a notice of the appointment or substitution 
and register an affidavit of nis ap|>ointment in the office of the registrar of 
the court from which the receiving order was issued, or in the case of an 
authorised assignment, in every office in which the original assignment or 
copy or counterpart thereof was lodged, registered or filed. Registration 
of such affidavit in any land registration district, land titles office, registry 
office or other land registration office, or lodging or filing such affidavit as 
aforesaid, shall have the same effect as the registration, lodging or filing of 
a conveyance or of a transfer to the new trustee.

(4) The new trustee shall pay to the removed trustee, out of the funds of 
the estate, his pro|>er remuneration and disbursements, which shall be ascer
tained as provided by section forty of this Act.

(5) No authorised trustee shall be bound to accept an authorised assign
ment or to act as trustee in matters relating to assignments or receiving orders 
or to conqiosit ions, extensions, or arrangements by debtors, if, in his opinion, 
the realizable value of the pro|>erty of the debtor is not sufficient to provide 
the necessary disbursements and a reasonable remuneration for the trustee, 
unless and until the trustee has been paid or tendered a sum sufficient to 
defray such disbursements and remuneration.

For debts provable and proofs of debts, reference should be made to 
secs. 44 and 45. The practice in regard to calling meetings of creditors 
and proceedings thereat is set forth in sec. 42. Section 40 provides that 
the remunerations of the trustee shall be limited to 5% and his disbursements 
to be taxed

Official Name.
10. (1) The official name of an authorised trustee acting in bankruptcy 

or authorized assignment proceedings shall t>e “The Trustee of the l*ro|n*rtV
of .................................................a Bankrupt (or Authorized Assignor)*’
iinserting the name of the bankrupt or assignor), and by that name the 
trustee may in any part of Canada or elsewhere hold property of every 
description, make contracts, sue or he sued, enter into any engagement binding 
°n himself and his successors in office, ami do all other acts necessary or 
expedient to lie done in the execution of his office.

(2) The official name of an authorized trustee acting with rcs|>ect to 
proceedings by a debtor for a eom|xwition of, or extension of time for the 
payment of, his debts, or an arrangement of his affairs shall 1m» "The Trustee
acting in re the proposal of ....................................................(insert the name
of the debtor) for a composition of his debts” or "arrangement of his affairs.”

Annotation.
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Under sections 6 and 9, on the making of a receiving order, and on the 
making of an assignment, all the property vests in the trustee.

Duties and Power» of Trustees.
17. (1) The trustee shall, as soon as may be, take possession of the 

deeds, books and documents of the debtor and all other parts of his property 
capable of manual delivery.

(2) The trustee shall, in relation to and for the purpose of acquiring or 
retaining possession of the property of the debtor, lie in the same position 
as if he were a receiver of the property, appointed by the court, and the cou’-t 
may, on his application, enforce such acquisition or retention accordingly.

(3) Unless otherwise directed in writing by the inspectors, the trustee 
shall forthwith, on the making of a receiving order or execution of an authorised 
assignment, insure and keep insured in his official name until sold or dis|>osed 
of by him all the insurable property of the debtor, to the full insurable value 
thereof, in insurance companies duly authorized to carry on business in the 
province wherein the insured property is situate.

(4) All insurance covering property of the debtor in force at the date of 
the making of such receiving order or execution of such assignment shall, 
immediately upon such making or executing, and without any notice to the 
insurer or other action on the part of the trustee, and notwithstanding any 
statute or rule of law or contract or provision to a contrary effect, become and 
be, in the event of loss suffered, payable to the trustee, as fully and effectually 
as if the name of the trustee were written in the policy or contract of insurance 
as that of the insured, or as if no change of title or ownership had come about 
and the trustee were the insured.

For notes on this section, see section 14.
18. Subject to the provisions of this Act, an authorized trustee may do 

all or any of the following things:—
(а) Give receipts for any money received by him, which receipts shall 

effectually discharge the person paying the money from all responsibility in 
respect of the application thereof:

(б) Prove, rank, claim and draw a dividend in resjiect of any debt due 
to the debtor;

(c) Exercise any ixiwers the capacity to exercise which is vested in the 
trustee under this Act, and execute any jiowers of attorney, deeds and other 
instruments for the purpose of carrying into effect the provisions of this Act.

See notes to section 14.
10. (1) Where any property of the debtor vesting in an authorized 

trustee consists of patented articles or goods wliich were sold to the debtor 
subjort to any restrictions or limitations, the trustee shall not be bound by 
any such restrn-tions or limitations but may sell and dis|x>se of any such 
patented articles, or goods as hereinbefore provided, free and clear of any such 
restrictions or limitations.

(2) If the manufacturer or vendor of any such patented articles or goods 
objects to the disposition of them by the trustee as aforesaid and gives to the 
trustee notice in writing of such objection within five days after the date of 
the receiving order or authorized assignment, such manufacturer or vendor 
shall have the right to purchase such patented articles or goods at the invoice 
prices thereof, subject to any reasonable deduction for depreciation or 
deterioration.

(3) Where the property of a bankrupt or authorized assignor comprises 
the copyright in any work or any interest in such copyright, and he is liable 
to pay to the author of the work royalties or a share of the profits in resect 
thereof, the trustee shall not be entitled to sell, or authorize the sale of, any 
copies of the work, or to perform or authorize the performance of the work, 
except on the tenus of paying to the author such sums by way of royalty 
or share of the profits as would have l>een payable by the bankrupt or author
ized assignor, nor shall he. without the consent of the author or of the court, 
be entitled to assign the right or transfer the interest or to grant any interest 
in the right by license, except upon terms which will secure to the author 
payments by way of royalty or share of the profits at a rate not less than that 
which the bankrupt or authorized assignor was liable to pay.
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The corresponding English section was passed superseding the decision 
in Re Richarde, (1907) 2 K.B. 93.

20. ( 1 ) The t rust cc may, wit h t he iicrmission in writing of t he inspectora, 
do all or any of the following things:—

(a) Sell all or any part of the property of the debtor (including the good
will of the business, if any, and the nook debts due or growing duo to the 
debtor), by public auction or private contract, with power to transfer the 
whole thereof to any person or company, or to sell the same in parcels;

(b) Carry on the business of the debtor, so far as may be necessary for 
the beneficial winding-up of the same;

(c) Bring, institute, or defend any action or other legal proceeding 
relating to the property of the debtor;

(</) Employ a solicitor or other agent to take any proceedings or do any 
business, which may be sanct ioned by t he inspectors ;

(e) Accept as the consideration for the sale of any property of the debtor 
a sum of money payable at a future time subject to such stipulations as to 
security and otherwise as the inspectors think fit;

(/) Mortgage or pledge any part of the property of the debtor for the 
purpose of raising money for the payment of his debts;

(g) Refer any dispute to arbitration, compromise any debts, claims and 
liabilities, whether present or future, certain or contingent, liquidated or 
unliquidated, subsisting or sup|>osod to subsist between the debtor and any 
person who may have incurred any liability to the debtor, on the receipt of 
such sums, payable at such times, and generally on such terms as may be 
agreed on;

(h) Make such compromise or other arrangement as may be thought 
expedient with creditors, or persons claiming to lie creditors, in respect of any 
dents provable against the estate;’

(i) Make such compromise or other arrangement as may be thought 
ex|>cdient with respect to any claim arising out of or incidental to the property 
of the debtor, made or capable of being made on the trustee by any |>erson 
or by the trustee on any person;

O') Divide in its existing form amongst the creditors, according to its 
estimated value, any property which from its |>cculinr nature or other special 
circumstances cannot be readily or advantageously sold.

(2) The |)ermission given for the purposes of this section shall not be a 
general permission to do all or any of the above mentioned things but shall 
only be a permission to do any particular thing or things for which jiermission 
is sought in the specified case or cases.

(3) (a) All sides of property made by the trustee shall vest in the pur
chaser all the legal and equitable estate of the debtor therein;

(6) in the province of Quebec, if the sale has been made at public auction 
at the place prescribed and after advertisement as required for the sale of 
immovable property by sheriff, in the district or place where such immovable 
property is situate, the sale made by the trustee shall have the same ofToet 
as to moil gages, hypothecs, privileges or other real rights then existing thereon 
as if the same had been made by the sheriff in the said province under a writ 
of execution issued in the ordinary course, and the title conveyed by such side 
in the said province shall have equal validity with a title created by sheriff’s 
sale, and the conveyance of the trustee shall have the same effect as a sheriff's 
deed in the said province. Such sale shall be subject to the contribution to the 
building and jury fund provides! for in the case of sheriff’s sales. In case of 
false bidding the same recourse as in case of sheriff’s sale may bo exercised 
against the false bidder in the manner prescribed by (ieneral Rules.

Section 43 provides that at the first or subsequent meeting the creditors 
shall apixnnt one or more, but not exceeding five, insjieetors of the adminis
tration by the trustee of the debtor's estate. Section 22 protects the trustee 
from |>crsonnl liability.

21. The trustee, with the permission in writing of the insjieetors, may 
appoint the debtor himself to superintend the management of the property 
of the debtor or any part thereof, or carry on the trade (if any) of the debtor
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Annotation, for the benefit of his creditors, and in any other respect to aid in administering 
the property in such maimer and on such terms as the trustee may direct, 
and may, with like permission, make from time to time such allowance as he 
may think just to the debtor out of his property for the support of the debtor 
and his family, or in consideration of his services, if he is engaged in winding-up 
his estate, but any such allowance may be reduced by the court.

As to the profits of a business carried on by a bankrupt, see Re Roçen, 
[1894] 1 Q.B. 425; Affleck v. Hammond, [1912] 3 K.B. 162.

22. (1) Where the trustee has seised or disposed of any property in the 
possession or on the premises of a debtor against whom a receiving order has 
been made or by whom an authorised assignment has been made, without 
notice of any claim by any person in respect of such property and it is thereafter 
made to appear that the property was not at the date of the making of said 
receiving order or assignment the property of the debtor, the trustee shall not 
be personally liable for any loss or damage arising from such seisure or disposal 
sustained by any person claiming such property, nor for the costs of any pro
ceedings taken to establish a claim thereto, unless the court is of opinion that 
the trustee has been guilty of negligence in respect of the same.

(2) Where any goods of a debtor against whom a receiving order has been 
made or by whom an authorised assignment has been made, are held by any 
person by way of pledge, pawn, or other security, it shall be lawful for the 
trustee, after giving notice in writing of his intention to do so, to inspect the 
goods, and, where such notice has been given, such person as aforesaid shall 
not be entitled to realize his security until he has given the trustee a reasonable 
opportunity of inspecting the goods and of exercising his right of redemption 
if be thinks fit to do so.

23. The authorised trustee of a bankrupt or assignor shall keep, in 
manner prescribed, proper books, in which he shall from time to time cause to 
be made entries or minutes of proceedings at meetings, and of such other 
matters as may be prescribed, and any creditor of the bankrupt or authorized 
assignor may, subject to the control of the court, personally or by his agent 
inspect any such books.

No person shall, as against the trustee, be entitled to withhold possession 
of the books of account belonging to the debtor or to set up any lien thereon. 
Rule 145. Section 91 provides penalties for the bankrupt failing to keep 
proper books of account. Rule 110 provides that tre trustee shall keep for 
a period of at least 6 years from the date of declaring a final dividend all 
current books of record and important documents of the estate of the bankrupt 
or authorized assignor.

24. (1) The authorized trustee of a bankrupt or assignor shall from time 
to time report,—

(а) when required by the inspectors, to every creditor; and,
(б) when required by any specific creditor, to such creditor,

shewing the condition of the debtor's estate, the moneys on hand, if any, and 
particulars of any property remaining unsold. The trustee shall be entitled 
to charge against the estate of the debtor, for the preparation and delivery 
of any such report, only his actual disbursements.

(2) The authorized trustee of a bankrupt or assignor (but not the trustee 
under a composition, extension or arrangement of a debtor's debts or affaire) 
shall promptly after their receipt or preparation mail to the Dominion 
Statistician, Department of Trade and Commerce, Ottawa, a true copy of,—

(а) the notice referred to in subsection four of section eleven of thus Act;
(б) the statement referred to in subsection one of section fifty-four of 

this Act;
(c) the abstract of receipts and disbursements and the dividend sheet 

referred to in subsection two of section thirty-seven of this Act;
(d) every order made by the court upon the application for discharge of 

any bankrupt or authorized assignor; and,
(e) the statement prepared by the trustee upon which a final dividend 

is declared.
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(3) Any person shall he entitled to examine and make copies of all or 
any of the documents mentioned in subsection two hereof, which are in the 
possession of the trustee.

Administration of Estate.
25. The property of the debtor divisible amongst his creditors (in this 

Act referred to as the property of the debtor) shall not comprise the following 
particulars:—

(1) Property held by the debtor in trust for any other person;
(ii) Any property which as against the debtor is exempt from execution 

or seizure under legal process in accordance with the laws of the province 
within which the property is situate and within which the debtor resides.
But it shall comprise the following particulars:—

(а) All such property as may belong to or be vested in the debtor at the 
date of the presentation of any bankruptcy petition or at the date of the 
execution of an authorized assignment, and. in the case of a bankrupt, all 
property which may be acquired by or devolve on him before his discharge;

(б) The capacity to exercise and to take proceedings for exercising all 
such powers in or over or in respect of the property as might have been exercised 
by the debtor for his own benefit at the date of said (>etition or assignment, 
or, in the case of such bankrupt, before his discharge.

Generally speaking all the debtor's property vested in the bankrupt at 
the commencement of the bankruptcy or acquired during the bankruptcy 
is divisible amongst his creditors. Wages earned after bankruptcy do not 
pass to the trustee. See Wadling v. Oliphant, 1 Q.B.D. 145; Re Roberts, 
(1900] 1 Q.B. 442.

As to goods sold on credit, see Brandon v. Robinson, 18 Ves. 429.
Damages for bodily injury do not pass to the trustee. Beckham v. Drake, 

2 H. L Caa. 579.
Where any part of the property consists of tilings in action, such things 

will be deemed to have been duly assigned to the trustee but he takes them 
merely as statutory assignee and subject to equities. So that he cannot, 
by giving notice to an insurance company, obtain priority over a mortgagee 
of a policy of insurance who is given no notice. Re Wallis; Ex parte Jenks, 
11902] 1 K.B. 719.

As to what property is exempt from execution or seizure, see the Execution 
Acts in force in the different Provinces.

Under the English Act after-acquired property may be dealt with by the 
bankrupt. In Cohen v. Mitchell, 25 Q.B.D. 262, the Court of Appeal laid 
down the following rule: Until the trustee intervenes, all transactions entered 
into by a bankrupt after his bankruptcy with any person dealing bond fide 
with him, and for value, with respect to his after-acquired property, whether 
with or without knowledge of the bankruptcy, are valid against the trustee. 
See Hunt v. Fripp, (1898] 1 Cb. 675. This rule does not apply to real estate. 
See Official Receiver v. Cook, (1906] 2 Ch. 661.

26. (1) No property of an estate of a bankrupt or of an authorized 
assignor shall be removed out of the province where such property was at 
the date when any receiving order or authorized assignment was made, with
out the consent in writing of the inspectors or the order of the court in which 
proceedings under this Act are being carried on or within the jurisdiction of 
which such property is situate.

(2) The trustee shall deposit in a chartered bank the proceeds of the sale 
of any property of the estate of the bankrupt or the authorized assignor and 
all other moneys realized on account of any trust estate which he is adminis
tering under this Act and he shall not withdraw or remove therefrom, without 
the consent in writing of the inspectors or the order of the court, any such
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moneys, except for payment of dividends and other charges incidental to the 
administration of the estate.

(3) No trustee in a bankruptcy or under any authorized assignment or 
composition or scheme of arrangement shall pay any sums received by him 
as trustee into his private banking account.

It is the duty of the trustee by sec. 23 to keep proper books of account.
27. If the trustee is directed to continue the business of a debtor he may 

incur obligations and make necessary or advisable advances, which obligations 
and advances so incurred or made shall be discharged or repaid to the trustee 
out of the assets of the debtor in priority to the claims of the creditors. Pro
vided that,—

(а) the creditors or ins]>ectnrs may by resolution limit the amount of 
the obligations or advances which may be made or paid by the trustee in the 
continuance of the business or the period of time for the continuance of the 
business; and,

(б) the trustee shall not be under obligation to continue the business if 
in his opinion the realizable value of the assets of the debtor is insufficient to 
fully protect him against possible loss from so doing, and if the creditors, 
upon demand made by the trustee, neglect or refuse to secure him against 
such possible loss.

Section 21 provides for the trustee appointing the debtor to superintend 
the management of his property and to carry on the business.

28. (1) The law of set-off shall apply to all claims made against the 
estate, and also to all actions instituted by the trustee for the recovery of 
debts due to the debtor in the same manner and to the same extent as if the 
debtor were plaintiff or defendant, as the case may be, except in so far as any 
daim for set-off shall be affected by the provisions of this Act respecting 
frauds or fraudulent preferences.

(2) If any debtor who has made an authorized assignment or against 
whom a receiving order has been made, owes or owed debts both individually 
and as a member of one or more different co-partnerships, the claims shall 
rank first upon the estate by which the debts they represent were contracted, 
and shall only rank u|H>n the other or others after all the creditors of such 
other estate or estates have been paid in full.

If a creditor who proves is himself indebted to the bankrupt, it would be 
unfair to make him pay his debt in full and allow him to receive only a divi
dend on the debt due to him.

Debts must not accrue in different rights. Thus, where a voluntary 
settlement by the bankrupt is set aside, the donee cannot set off, against the 
sum settled, a debt due to him by the bankrupt, for the sum settled was never 
a debt due by him to the bankrupt. Lister v. Hooson, f 19081 1 K.B. 174.

-The line of set-off is, as a rule, to be drawn at the date of the receiving 
order, but it may be drawn at an earlier date where the party who has dealt 
with the bankrupt had notice of an available act of bankruptcy. Re Daintrey, 
Ex parte Mant, [19001 1 Q.B. 546; Elliott v. Turquand, 7 App. Cas. 39; Rc 
Gillespie, 14 Q.B.D. 963.

Where a limited company is being wound-up, a solvent contributory can 
not set off against calls made by the liquidator on him money due to him 
from the company. Re Overend, Gurney A Company, Grissell's Case, L.R. 
1 Ch. 528; Gill's Case, 12 Ch.D. 755; Re Washington & Co., [18931 3 Ch. 
95. The same rule applies where a contributory is another company in 
liquidation. Sec Re Auriferous Properties, Ltd., (1), [1898] 1 Ch. 691. The 
reason of the rule appears to be that calls arc made for the benefit of creditors 
pari passu, but to allow ,a set-off would give one an advantage. Nor can 
the liquidator of the contributory company receive a dividend in the winding- 
up of the other company until he has paid all calls made in such winding-up.
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It has been held in England, if the contributory is a bankrupt, the bankruptcy 
rules prevail, and his trustee may set off against calls a debt due from the 
winding-up company to the contributory. Re Universal Banking Carp., 
L.R. 5 Ch 492; Re G E.B., [19031 2 K.B. 340.

Settlement and Preferences.
20. (1) Any settlement of property hereafter made, not being a settle

ment made before and in consideration of marriage, or made in favour of a 
purchaser or incumbrancer in good faith and for valuable consideration, or 
a settlement made on or for the wife or children of the settlor of property 
which has accrued to the settlor after marriage in right of his wife, shall, if 
the settlor becomes bankrupt or insolvent or makes an authorized assignment 
within one year after the date of the settlement, be void against the trustee 
in the bankruptcy or of the assignment and shall, if the settlor becomes bank
rupt or insolvent or makes an assignment as aforesaid at any subsequent 
time within five years after the date of the settlement, be void against such 
trustee, unless the parties claiming under the settlement can prove that the 
settlor was, at the time of making the settlement, able to pay all his debts 
without the aid of the property comprised in the settlement, and that the 
interest of the settlor in such property passed to the trustee of such settlement 
on the execution thereof.

(2) Any covenant or contract hereafter made by any person (hereinafter 
called “the settlor”) in consideration of his or her marriage, either for the 
future payment of money for the benefit of the settlor’s wife or husband or 
children, or for the future settlement on or for the settlor's wife or husband 
or children, of property, wherein the settlor had not at the date of the marriage 
any estate or interest, whether vested or contingent, in |Missession or remainder, 
and not being money or property in right of the settlor’s wife or husband, 
shall, if the settlor is adjudged bankrupt or makes an authorized assignment 
as aforesaid, and the covenant or contract has not been executed at the 
date of the petition in bankruptcy or said assignment, he void against such 
trustee except so far us it enables the persons entitled under the covenant or 
contract to claim for dividend in the settlor's bankruptcy or assignment 
proceedings under or in respeet of the covenant or contract, but any such 
claim to dividend shall be postponed until all clain s of the other creditors for 
valuable consideration in money or money's worth have been satisfied.

(3) Any payment of money hereafter made (not being payment of 
premiums on a policy of life insurance in favour of the husband, wife, child 
or children of the settlor) or any transfer of property hereafter made by the 
settlor in pursuance of such a covenant or contract as aforesaid, shall be void 
ajainst the trustee unless the jterson to whom the payment or transfer vas 
made prove eit her,—

(a) that the payment or transfer was made more than six months before 
the date of the petition in bankruptcy or the date of the authorized assign
ment ; or,

(b) that at the elate of the payment or transfer the settlor was able to 
pay all his debts without the aid of the money so paid or the property so 
transferred; or.

(c) that the payment or transfer was made in pursuance of a covenant 
or contract to pay or transfer money or property exjiccted to come to the settlor 
from or on the death of a particular person named in the covenant or contract 
and was made within three months after the money or property came into 
the ixtssession or under the control of the settlor;
but, in the event of any such navment or transfer being declared void, the 
jK-rsons to whom it was made shall be entitled to claim for dividend under or 
m respect of the covenant or contract in like manner as if it had not been 
executed at the date of the said petition or assignment.

(4) “Settlement” shall, for the purpose of this section, include any 
conveyance or transfer of projierty.

12—53 D.L.R.
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Under tbe corresponding section of the Imperial Act it has been held 
that it is sufficient if the interests of the settlor in such pro|>erty had passed 
to the beneficiaries. Re Loumdes, 18 Q.R.D. 677. Also, where by a settle
ment the settlor declared that he would hold the property in trust for the 
beneficiary. Shrager v. March, (1909) A.C. 402. There is no “settlement" 
within sub-section 1 unless the settlor wishes the property to be preserved. 
Re Player, No. (2), 15Q.B.D. 682; Re Tankard, (1899] 2 Q.B. 57; Re Plummer, 
(1900] 2 Q.B. 790; Re Farnham, [1895] 2 Ch. 799. In Re Brandon, Ex -parie 
Moore, 83 L.J. (K.B.) 1073, it was held that there was no “settlement" where 
the transf r was to a tliird party for value, though the debtor was to get 
some benelit from it.

“Void" does not mean void ab initio, but “voidable." and the sub-section 
is aimed at donees under settlements, and not at bond fide pure!lasers or 
mortgagees from them. Thus, where the wife in the case just referred to 
pledged, before the husband’s bankruptcy, the diamonds with jewellers, 
the jewellers’ title was not defeated by the voluntary settlement. Re Van- 
sittart, No. (2), (1893] 2 Q.B. 377.

The fact that a settlement has been declared “void against the trustee 
in bankruptcy" does not entitle such trustee to stand in the place of the benefi
ciaries, so as to give him priority over the mortgagees and incumbrancers 
subsequent to the settlement. SauguineUi v. Stuckey’s Banking Co., (1895] 
1 Ch. 176.

It was held in Ex parte Rumll; Re Butterworth, 19 Ch.D. 588, that in 
determining a settlor's ability to pay Iris debts without the aid of the settled 
property, the value of the implements of his trade, fixtures, and goodwill 
should not be taken into account if he intends to continue business; at any 
rate, such value, if taken into account, should only be what would be realized 
at a turned sale.

“Purchaser" in the above section is not limited to a purchaser in the 
mercantile sense of the term, but includes a person who has given some 
valuable consideration, not necessarily money or physical property, e.g.. 
it may be the release of a right or the compromise of a claim. But then- 
must be a real consideration or quid pro quo. Hance v. Harding, 20 Q.B.D. 
732; Re Pojte, (1908] 2 K.B. 169. The “good faith" required is to be on the 
part of the purchaser, not necessarily on both sides. Mackintosh v. Pogose, 
(1895] 1 Ch. 506; Re Tetley. 3 Mans. 321.

Rules 120 and 121 provide the procedure for applying to a Judge in Cham
bers to initiate proceedings to set aside the fraudulent settlement and as 
to the registration of a lis jtenden*. Section 3, sub-section (b), provides 
that a fraudulent conveyance, gift, delivery, or transfer by the debtor of 
his property or any part thereof shall constitute an act of bankruptcy.

ÎM). (1) Where a person engaged in any trade or business makes an 
assignment to any other person of his existing or future book debts, or any 
class or part thereof, and is subsequently adjudicated bankrupt or makes an 
authorised assignment, the assignment of book debts shall be void against 
the t rust ce in the bankruptcy, or under the authorised assignment, as regards 
any book debts which have not been paid at the date of the petition in bank
ruptcy or of the authorized assignment, unless there has been compliance 
with the provisions of any statute which now is or at any time hereafter may 
be in force in the province wherein such (lerson resides or is engaged in said 
trade or business as to registration, notice and publication of such assignments. 
Provided that nothing in this section shall have effect so as to render void 
any assignment of book debts, due at the date of the assignment from specified
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debtors, or of debts growing due under specified contracts, or any assignment 
of book debts included in a transfer of a business made botté fide and for value, 
or in any authorised assignment.

(2) For the purposes of this section “assignment" includes assignment 
by way of security and other charges on book debts.

Where an assignment of book debts coir plies with the provisions of a 
statute in force in any of the Provinces in reference to registration notice 
and publication of the assignment the section becomes inoperative.

This section contemplates a general assignment of book debts, not specific 
individual assignments.

It has been held in the corresponding section in the English Bankruptcy 
Act that an assignee of book debts due to the bankrupt in the course of his 
trade should, to avoid the section, give immediate notice to the debtors, 
and if he does so, before the receiving order, and before notice of an available 
act of bankruptcy, he will be protected, but the appointment of a receiver, 
without such notice, will not suEce. Rutter v. Everett, (1895] 2 Ch. 872; 
Re A cal, (19141 2 K.B. 191.

ill. (1) Every conveyance or transfer of property or eharge thereon 
made, every payment made, every obligation incurred, and every judicial 
proceeding taken or suffered oy any insolvent person in favour of any creditor 
or of any i>erson in trust for any creditor with a view of giving such cred
itor a preference over the other creilitors shall, if the person making, incurring, 
taking, paying or suffering the same is adjudged bankrupt on a bankruptcy 
petition presented within three months after the date of making, incurring, 
taking, paying or suffering the same, or if he makes an authorised assignment, 
within three months after the date of the making, incurring, taking, paying 
or suffering the same, be deemed fraudulent, and void as against the trustee 
in the bankruptcy or under the authorized assignment.

(2) If any such conveyance, transfer, payment, obligation or judicial 
proceeding has the effect of giving any creditor a preference over other 
creditors, or over any one or more of them, it shall be presumed primé facie 
to have been made, incurred, taken, paid or suffered with such view as afore
said whether or not it was made voluntarily or under pressure and evidence 
of pressure shall not be receivable or avail to sup|x>rt such transaction.

(3) For the purpose of this section, the expression “creditor” shall 
include a surety or guarantor for the debt due to such creditor.

The corresponding section in the original Act was repealed and the above 
substituted therefor by the Bankruptcy Act Amendment Act, 1920.

This section aims at a fraudulent preference and should be carefully 
compared with existing legislation on fraudulent preferences in the various 
provinces and the decisions thereunder.

The corresponding section in the Imperial Act does not take away the 
defence of pressure. Our section specifically provides that if any conveyance 
or transfer has the effect of giving a creditor a preference over other creilitors 
it shall be presumed primé facie to have been made with a view to giving such 
creditor a preference, whether it vas made voluntarily or under pressure. 
Generally, if the dominant view of the debtor is to prefer a creditor, the Court 
will find (the other conditions of the section being fulfilled) a fraudulent 
preference, although the debtor may have been actuated by other motives 
as well. Ex parte Griffith, 23 Ch. D. 69; Ex parte Hall, 19 Ch. D. 580. Under 
the English Act the onus of proof lies on the trustee. Re Laurie, 5 Mans.

169
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Annotation. 48. But under our section, under certain circumstances, there is a presump
tion which it would be necessary for the defendant to rebut. Section 3, 
sub-sectitin (c), provides that a fraudulent preference is an act of bankruptcy.

32. (1) Subject to the foregoing provisions of this Act with respect to 
the effect of bankruptcy or of an authorized assignment on an execution, 
attachment or other process against property, and with respect to the avoid
ance of certain settlements and preferences, nothing in this Act shall invali
date, in the case of a bankruptcy or an authorized assignment,—

(a) any payment by the bankrupt or assignor to any of his creditors;
(b) any payment or delivery to the bankrupt or assignor;
(c) any conveyance or transfer by the bankrupt or assignor for adequate 

val uable considérât ion ;
(</) any contract, dealing, or transaction by or with the bankrupt or 

assignor for adequate valuable consideration;
provided that both the following conditions are complied with, namely:—

(1) that the payment, delivery, conveyance, assignment, transfer, con
tract, dealing, or transaction, as the case may be, is in good faith and takes 
place before the date of the receiving order or authorized assignment; and,

(ii) that the person (other than the debtor) to, by, or with whom the 
payment, delivery, conveyance, assignment, transfer, contract, dealing or 
transaction was made, executed or entered into, has not at the time of the 
payment, delivery, conveyance, assignment, transfer, contract, dealing or 
transaction, notice of any available act of bankruptcy commit teal by the bank
rupt or assignor before that time.

(2) The expression “adequate valuable consideration” in paragraph (c) 
of this section means a consideration of fair and reasonable money value with 
relation to that of the property conveyed, assigned or transferred, and in 
paragraph (d) hereof means a consideration of fair and reasonable money 
value with relation to the known or reasonably to be anticipated benefits of 
the contract, dealing or transaction.

It has been held under the corresponding section of the English Act 
that a ease within this section is outside section 29. Re Reis; Ex parte Clough, 
[19041 1 K.B. 451; not reversed on this point by Court of Appeal, [1904] 
2 K.B. 769.

A charging order on stock or shares or money in Court belonging to a 
judgment debtor is not a “transaction” protected by this section: Re O’Shea's 
Settlement, [18951 1 Ch. 325; nor is an order charging a judgment debtor's 
interest in a partnership: Wild v. Southwood, [1897] 1 Q.B. 317; nor the pay
ment of money in respect of lost bets: Ward v. Fry, 50 W.R. 72.

Want of notice. The onus of proving the want of notice lies on the 
person seeking the protection of the section. Ex parte Schulte, L.R. 9 Ch. 
409; Ex parte Retell, 13 Q.B.D. 727. A person will be deemed to have notice 
of an act of bankruptcy if he has knowledge of it or if he wilfully abstains 
from acquiring such knowledge, or if he knows facts from which any impartial 
person would naturally infer that an act of bankruptcy has been committed; 
and in such a case the Court will not inquire whether he did in fact draw 
that inference or not. Ex parte Snouball, L.R. 7 Ch. 549. Notice of a 
bankruptcy petition is notice of an act of bankruptcy, because such a petition 
must be founded upon an act of bankruptcy. Lucas v. Dicker, 6 Q.B.D. 84. 
But notice that a petition has been dismissed would appear not to be notice 
of an act of bankruptcy. Re O’Shea's Settlement, [1895] 1 Ch. 325.
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33. If a person in whose favour any settlement of property, conveyance Annotation, 
or transfer wnich is void under this Act has been made, shall have sold, 
disjxised of, realized on or collected the property so conveyed or transferred, 
or any part thereof, the money or other proceeds, whether further disused of 
or not, shall be deemed the property of the trustee as such, who may recover 
such property or the value thereof from the person in whose favour such settle
ment of property, conveyance or transfer was made or from any other person 
to whom the jierson in whose favour such settlement of property, conveyance 
or transfer was made may have resold, redis|M>sed of or i»aid over the proceeds 
of such property as fully and effectually as the trustee could have recovered 
the same if it had not been so sold, dis|N>sed of, realized on or collected.
Provided that where any person to whom such property has been sold or 
disposed of shall have paid or given therefor in good faith fair and reasonable 
consideration he shall not be subject to the o|>eration of this section but the 
trustee's recourse shall be solely against the jierson in whose favour such 
settlement was made for recover)' of the consideration so paid or given or the 
value thereof; and further provided that in case the consideration payable 
for or upon any sale or resale of such property or any part thereof shall remain 
unsatisfied the trustee shall be subrogated to the rights of the vendor to compel 
payment or satisfaction.

In case the donee under a fraudulent settlement or the grantee under 
a fraudulent conveyance or transfer sells or disposes of the property, then 
the trustee has under this section power to take action to recover the proceeds 
of such sale.

34. (1) All transactions by a bankrupt with any person dealing with him 
bond fide and for value, in respect of property whether or real personal, acquired 
by the bankrupt after the making of a receiving order shall, if completed 
before any intervention by the trustee, be valid against the trustee, and any 
estate or interest in such property which by virtue of this Act is vested in the 
trustee shall determine and pass in such manner and to such extent as may 
be required for giving effect to any such transaction. For the punaises of 
this subsection, the receipt of any money, security, or negotiable instrument, 
from < r by the order or direction of a bankrupt by his banker, and any pay
ment and any delivery of any security or negotiable instrument made to, or 
by the order or direction of a bankrupt by his banker, shall be deemed to be a 
transaction by the bankrupt with such banker dealing with him for value.

(2) Where a banker has ascertained that a ix-rson having an account with 
him is an undischarged bankrupt, then, unless the banker is satisfied that the 
account is on behalf of some other iierson, it shall be his duty forthwith to 
inform the trustee in the bankruptcy of the existence of the account, and 
thereafter he shall not make any payments out of the account, except under 
an order of the court or in accordance with instructions from the trustee in the 
bankruptcy, unless by the expiration of one month from the date of giving 
the information no instructions have been received from the trustee.

This section applies to real as well as to personal projierty, and only 
applies to property acquired after the adjudication and not to property 
acquired between the act of bankruptcy and the adjudication. Cohen v.
Mitchell, 25 Q.B.D. 262.

35. If at any time a creditor desires to cause any proceeding to be taken 
which, in his opinion, would be for the benefit of the bankrupt’s or authorized 
assignor’s estate, and the trustee, under the direction of the creditors or in- 
s|x*ctors, refuses or neglects to take such proceeding after being duly required 
to do so, the creditor may, as of right, obtain from t lie court an order authoriz
ing him to take proceedings in the name of the trustee, but at his ow n exjiense 
and risk, upon such terms and conditions as to indemnity to the trustee as the 
court may prescribe, and thereiq>on any benefit derived from tl .e proem lings 
shall, to the extent of his claim and full costs, belong exclusively to the creditor 
instituting the same; but if, before such order is granted, tie trustee shall, 
with the approval of the inspectors, signify to the court his readiness to institute 
the proceedings for the benefit of the creditors, ti e order shall prescribe the
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Annotation. time within which he shall do so, and in that case the advantage derived from 
the proceedings, if instituted within such time, shall belong to the estate.

The Act gives exclusive right to the trustee to take proceedings, but 
this section, however, enables a creditor to apply to a Court to compel the 
trustee to bring action, if he does not wish to do so, upon the trustee being in
demnified as to costs. A trustee is an officer of the Court and any person 
dissatisfied by any decision of the trustee can apply to the Court for relief. 
Ex parte James, L.R. 9 Ch. 609.

Contributories to Insolvent Corporations.
36. (1) This section shall apply only to corporations which have become 

bankrupt or authorized assignors under this Act.
(2) Every shareholder or member of a corporation or his representative 

shall he liable to contribute the amount unpaid on liis shares of the capital 
or on his liability to the corjKiration or to its members or creditors, as the dee 
may be, under the Act, charter or instrument of incorporation of the company 
or otherwise; such shareholder or member will hereinafter be referred to as the 
“contributory.”

(3) The amount which the contributory is liable to contribute shall be 
deemed an asset of the corporation and a debt payable to the trustee forthwith 
upon the making of a receiving order against the corporation or on the exe
cution by the corporation of an assignment for the general benefit of creditors.

(4) If a shareholder has transferred his shares under circumstances 
which do not. by law, free him from liability in resjiect thereof, or if he is by 
law liable to the corporation or to its members or creditors, as the case may 
be, to an amount beyond the amount unpaid on his shares, he shall be deemed 
a member of the corporation for the purj sises of this Act and shall be liable to 
contribute as aforesaid to the extent of his liabilities to the .corporation or its 
members or creditors indejiendently of this Act.

(5) The amount which he is so liable to contribute shall be deemed an 
asset and a debt as aforesaid.

(6) The trustee may from time to time make demand on any contributory 
requiring him to pay to the trustee within tiiirty days from and after the date 
of the service of such demand, the amount for which such person is so liable 
to contribute or such portion thereof as the trustee deems necessary or 
expedient. Any such demand shall be deemed to have been properly served 
if delivered personally to the contributory or if a copy of the same is mailed 
in a registered prepaid letter addressed to the contributory at his last known 
address or at the address shown in or by the stock register or other books of 
the corix>ration.

(7) If the contributory disputes liability, cither in whole or in part, lie 
shall within fifteen «lays from the service of such demand give notice in writing 
to the trustee stating therein what portion of the demand is disputed and 
setting out his grounds of defence amt he shall not thereafter, unices by leave 
of the court, be permitted to plead in any action or proceeding brought against 
him by the trustee any grounds of defence of which he has not notified the 
trustee within said fifteen day's.

(8) If at the expiration of thirty «lays from the date of the service of 
such demand the contributory has not paid to the trustee the required amount, 
the trustee may take procee<lings against the contributory for the recovery 
thereof in the manner provided by General Rules.

(9) If the contributory considers the demand excessive or unjust he may 
apply to the court to reduce or disallow it.

(10 If the court considers the demand to be grossly excessive or unjust 
it may order the trustee to pay personally the costs of any such application.

(11) The court shall, on the application of any contributory, adjust the 
rights «if the contributories among themselves without the intervention «if 
the trustee ami without expense to the estate.

The original section 8 of this section was repealed and the above was 
substituted therefor by the Bankruptcy Act Amendment Act, 1920.
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Section 2, subsection (k) provides that “corporation” shall include 
any company incori>orated or authorized to carry on business by or under an 
Act of the Parliament of Canada or of any of the Provinces of Canada, and 
any incorporated company, wheresoever incorjiorated, which lias an office 
in or carried on business within Canada, but does not include building societies 
having a capital stock, nor incorporated banks, savings banks, insurance 
companies, trust confiâmes, loan companies or railway companies.

Section 2, subsection (o), states that where the debtor is a corporation 
as defined by that section, the Dominion Winding-up Act shall not, except 
by leave of the Court, extend or apply to this Act notwithstan»ling anything 
in that Act contained, but all proceedings instituted under the Winding-up 
Act before this Act comes into force or afterwards, by leave of the Court, 
may and shall be as lawfully and effectually continued under the Winding- 
up Act as if the provisions of sec. 2, subset-, (o), had not been made.

The procedure under this section may be found in Rules 122 to 130 inclu
sive.

Attention is drawn to section 28 as to the application of the law of set
off, and the annotation thereunder.

Dividends.
37. (1) Subject to the retention of such sums ns may lie necessary for 

the costs of administration or otherwise, the trustee in bankruptcy or in 
authorized assignment proceedings shall, with all convenient speed, "declare 
and distribute dividends amongst the creditors who have proved tl eir 1 ■*' *. 
Such dividend as can be |>aid shall l>e so paid within six months from the 
date of the receiving order or assignment, and earlier, if required by the 
inspectors. Thereafter a further dividend shall lie paid whenever the trustee 
has sufficient moneys on hand to pay to the creditors ten p«*r cent , and more 
frequently if required byr the insiiectors, until the estate is wound up and 
disiHised of.

(2) So soon as a final dividend sheet is prewired the trustee shall send by 
mail to eveiy creditor (1) a notice of the fact, <2> an abstract of his receipt's 
and expenditures as trustee which abstract shall indicate what amount of 
interest has been received by the trustee for moneys in his hunds, and (3) a 
copy of the dividend sheet with notice thereon (a) of the claims objected to 
and (6) whether any reservation has been made therefor. After the expiry of 
fifteen «lays from the «late of the mailing of the hist of sai«l notices, abstracts 
anti dividend sheets, <livi«lends on all «Mils not objecteil to up t«> the time of 
payment shall t>e paid.

(3) Any creditor who has not proved his ilebt Indore the declaration of 
any dividend or dividemls shall l>e entitleil to !>«• paid out of any money for 
the time b«‘ing in the hnnils of the trustee and dividend or «livitlends he may 
have failed to receive, before that money is upplh^l to the payment of any 
future «lividend or dividends, but he shall not lx* entitled to «listurb the 
distribution «if any dividen«l «leelared before his debt was proveil by reason 
that he lias not partici|>ated therein.

(4) Where one partner of a firm is adjmlgcd bankrupt, or makes an 
authorized assignment, a creditor to whom tt.c bankrupt is indebted jointly 
with the other partners of the firm, or any of them, shall not receive any 
dividend out of the separate property of the bankrupt or authorized assignor 
until all the separate creditors have received the full amount «if their respective 
debts.

(5) Where joint and separate properties are being administered, dividends 
of the joint anil separate properties shall, on the applii-alion «if any person 
int<«reste<l, bo declared together, ami th«* expenses of and inciilent to such 
dividends shall be fairly apportioned by the trustee between the joint ami 
««'parafe properties, regar«! being had to work «lone for ami the benefit received 
by each property.

Annotation.
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Annotation. (6) When the trustee has realized all the prouen v of the bankrupt, or 
authorized assignor, or so much thereof as can, in the joint opinion of himself 
and of the insiiectors, lie realized without needlessly protracting the trustee
ship, he shall declare a final dividend, but before so doing he shall give notice 
by registered pre|>aid letter posted to the persons whose claims to be creditors 
have been notified to him, but not established to iiis satisfaction, that if they 
do not establish their claims to the satisfaction of the court witliin a time 
limited by the notice (which shall be within thirty days after the mailing or 
service of the notice), he will proceed to make a final dividend without regard 
to their claims.

(7) After the expiration of the time so limited, or, if the court on appli- 
eaLion by any such claimant grants him further time for establishing 1 is claim, 
then on the expiration of such further time, the property of the bankrupt, or 
authorized assignor snail be divided among the creditors who have proved 
their debts, without regard to the claims of any other |>crsons.

(8) Where a trustee has publish™! the notice in the form and in the 
manner provided by section eleven, subsection four, of this Act and has mailed 
prepaid and registered a circular to each creditor of the bankrupt or assignor 
of whom he has notice or knowledge as provided by section forty-two, sub
section two, of this Act, such trustee shall at the expiration of thirty days 
from the date of the mailing of the last of the said circulars or from the date 
of last publication (whichever date should last occur) l>e at liberty to distribute 
the proceeds of the estate of the bankrupt or assignor among the parties cntitled 
thereto, having regard only to the claims of which the trustee has then 
notice, and shall not be liable for the proceeds of the estate or assets or any 
part thereof so distributed to any iierson of whose claim the trustee has not 
notice at the time of the distribution thereof. The trustee shall, not later 
than six months after he is at liberty pursuant to the prousions of tliis section 
to distribute the proceeds of the estate of the bankrupt or assignor, pay to 
the Receiver General of Canada all declared but unpaid dividends remaining 
in his hands, and shall at the same time provide a list of the names and i>ohI 
office addresses, so far as known, of the creditors entitled, showing the resjiee- 
tive amounts payable to the resjiective creditors. The Receiver General shall, 
thereafter, uj>on application made, pay to any unpaid creditor his projer 
dividends as shown on this list, and such payment shall have effect as if made 
by the trustee;.

(9) No action for a dividend shall lie against the trustee but if the trustee 
refuses to pay any dividend, the court may, if it thinks fit, order him to pay 
it, and also to pay out of his own money interest thereon for the time that it 
is withheld and the costs of the application.

The original subsection 8 was repealed and the above substituted therefor 
by the Bankruptcy Act Amendment Act, 1920.

For costs of administration, attention is drawn to section 40. For debts 
provable in bankruptcy, see sec 14 and annotations thereunder, and for 
proof of debts, see see. 45.

Under the corresponding tion in the Imjicrial Bankruptcy Act, no 
action for a dividend will 1 gainst the trustee, but if the trustee refuses 
to pay one, the Court max, it it thinks fit, order him to pay it, and also to 
pay out of his own money interest thereon from the time it was withheld 
and the costs of the application.

Sec section 90 which provides penalties for an authorized trustee failing 
to observe or iierform any provisions of the Act.

38. lie debtor shell lie entitled to any surplus remaining after payment 
in full of his creditors with interest us by this Act provided and of the costs, 
c' arges and expenses of the authorized :issignment.

Appeals from Decisions of Trustee.
39. If the debtor or any of the creditors or any other person is aggrieved 

by any act or decision of the trustee, he may apply to the court and the court
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may confirm, reverse or modify the act or decision complained of and make 
such order in the premises as it thinks just.

Attention is drawn to sections 63 and 64 which provide for Courts and 
procedure. Rules 63 to 73 should also be read in conjunction therewith.

Remuneration of Trustee.
40. (1) The trustee in bankruptcy or in any other proceedings under 

this Act shall receive such remuneration us shall lie voted to him by the 
creditors at any general meeting.

(2) Where the remuneration of the trustee has not been fixed under 
the next preceding subsection before the final dividend, the trustee may 
insert in the final dividend sheet and retain as his remuneration a sum not 
exceeding five |>er cent, of the cash receipts, subject to reduction by the court 
uiK>n application of any creditor or of the debtor.

(3) The remuneration of the trustee for all services shall not under any 
circumstances exceed five j>er cent. of the cash receipts.

(4) The disbursements of a trustee shall in all cases lie taxed by the 
prescribed authority unless such taxation is waived either by creditors at a 
general meeting called prior to the declaration of the final dividend, or by the 
inspectors.

Remuneration under the corresponding English section is arrived at on 
a different basis. Under the Dominion Winding-up Act, the usual com
mission is 6% on the corpus of the estate exclusive of an annual allowance 
for care and management Re Farmer’s Loan and Savings Co., 3 O.W.R. 
837. The remuneration is based chiefly on the time occupied, the respon
sibility imposed and the work done. Re Central Bank, 15 O.R. 309.

Discharge of Trustee.
41. (1) When the affairs of an estate have been fully administered, or. 

for sufficient cause, before full administra, ion, an authorized trust et; may, 
uixm his own request, be discharged from further |>erformanee of all or any 
of his duties and obligations with rosjiect to such estate.

(2) Such discharge may be granted by order of the court.
(3) The grant of such discharge (whether full or partial) shall o|>ernte as 

a release of the special security provided pursuant to subsection eight of 
section fourteen.

(4) The trustee shall finally dis|K>sc of all books and pajwrs of the estate 
of the bankrupt or authorized assignor in manner prescribed by General Rules.

For application and the procedure with reference to obtaining discharge, 
see Rules 107 to 111 inclusive.

PART IV.
Creditors.

Meeting of Creditors.
42. (1) As soon as may be after the making of a receiving order against 

a debtor or after the making of an authorized assignment by a debtor, a general 
meeting of creditors (in this Act referred to as the first meeting of creditors) 
shall be held for the purjiose of considering the affairs of the debtor and to 
apjHÛnt insfiectors and give directions to the trustee with reference to the 
disjKisal of the estate.

(2) It shall be the duty of the trustee to inform himself, by reference to 
the debtor and his records and otherwise, of the names and addresses of the 
creditors, and within five days from the date of the receiving order or assign
ment, to mail prepaid and registered to every creditor known to him a circular 
calling the first meeting of creditors at his office or some other convenient 
place to be named in the notice, for a date not later than fifteen flays after the 
mailing of such notice.

(3) The trustee may at any time call a meeting of creditors, and he shall 
do so whenever requested in writing by twenty-five |>cr cent, in number of

Annotation.
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Annotation, the known creditors holding twenty-five per cent, in value of the known claims.
But, after the first meeting he shall not lie under obligation to give notice of 
any meeting to any creditors other than those who have proved their debts.

(4) Meetings other than the first thereof shall be called by mailing or 
otherwise giving notice of the time and place thereof to each creditor at the 
address given in his proof of claim.

(5) At all meetings the chairman shall be such |ierson as the meeting by 
resolution appoints, ami he may with the consent of the meeting adjourn the 
meeting from time to time and from place to place.

(b) A meeting shall not be competent to act for any purpose except the 
election of a chairman of and the adjournment of the meeting, unless there 
are present or represented at least three creditors, or all the creditors if their 
numl>cr does not exceed three.

(7) If witliin half an hour from the time a p| minted for the meeting a 
quorum of creditors is not present or represented, the meeting shall be adjourned 
to the same day in the following week at the same time and place, or to such 
other day as the chairman may ap|K»int, not being less than seven nor more 
than twenty-one days.

(S) The chairman shall cause minutes of the proceedings at the meeting 
to lx* drawn up and fairly entered in a book kept for that pur|M>se, and the 
minutes shall be signed by him or by the chairman of the next ensuing meeting.

(#) A person shall not t»e entitled to vote as a creditor at the first or any 
other meeting of creditors unless he has duly proved a debt provable in 
bankruptcy or under an authorized assignment to be due to him from the 
debtor, and the proof has been duly lodged with the trustee before the time 
ap|M>intcd for the meeting.

• (10) For the pur|xwe of voting, a secured creditor shall unless he sur
renders his security, state in his proof the particulars of his security, the date 
when it was given, and the value at wliich he assesses it, and shall lx* entitled 
to vote only in respect of the balance (if any) due to him, after deducting the 
value of his security.

(11) A creditor shall not vote in respect of any debt on or secured by a 
current bill of exchange or promissory note held by him, unless he is willing 
to treat the liability to him thereon of every person .who is liable thereon 
antecedently to the debtor, and against whom a receiving order has not been 
made, or by whom an authorized assignment has not been made, as a security 
in his hands, and to estimate the value thereof, and for the purposes of voting, 
but not for the purposes of dividend, to deduct it from his proof.

(12) The cnairman of a meeting shall have power to admit or reject a 
proof for the pur|>oec of voting, but his decision shall lx; subject to amieul 
to the court. If hit is in doubt whether the proof of a creditor should be 
admitted or rejected, he shall mark the proof as objected to, and shall allow 
the creditor to vote, subject to the vote being declared invalid in the event 
of the objection lx;ing sustained.

(13) A creditor may vote cither in person or by proxy de|>osited with 
the trustee at or More the meeting at which it is to be used. The trusts 
shall send to each creditor with the notice summoning the first meeting of 
creditors, a proxy in the form prescribed by (ïeneral Rules; but neither the 
name of the trust»** nor of any other |x*rson shall be printed or inserted in 
the proxy before it is so sent. A |»roxy shall not be invalid merely because it 
is in the form of a letter, telegram or cable.

(14) Subject to the provisions of this Act, all questions at meeting of 
creditors shall lie decided by resolution carried by the majority of votes, and 
for such pur|M)se the votes of creditors shall be calculated as follows:—

For every claim of or over twenty-five dollars and not exceeding two 
hundred dollars -one vote;

For every claim of over two hundred dollars and not exceeding five 
hundnxl dollars -two votes;

For every claim of over five hundred dollars and not exceeding one 
thousand dollars three votes;

For every additional one thousand dollars or fraction thereof—one vote.
(15) No person shall be entitled to vote on a claim acquired after the 

assignment unless the entire claim is acquired, but this shall not apply to 
liersons acquiring notes, bills or other securities u|M>n which they are liable.
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(16) A secured creditor shall not 1m* entitled to vote at any meeting of 
creditors until he has proved his claim and valued his security ns hereinafter 
provided.

(17) Die trustee1, if a creditor or a proxy for a creditor, may vote as a 
creditor at any meeting of creditors, and, in addition, in case of a tie, shall 
have a casting vote, personally, as if he were a creditor holding a proved claim 
of twenty-five dollars.

(18) A corjxiration may vote at meetings of creditors as if a natural 
iwrson, by an authorized agent.

(19) The vote of the trustee, or of his partner, clerk solicitor, or solicitor’s 
clerk, either as creditor or as proxy for a cm! it or, shall not lie reckoned in the 
majority required for passing any resolution affecting the remuneration or 
conduct of the trustee.

Section 2, sub-section (z), provides that an “ordinary resolution” means 
a resolution carried in manner provided by sub-sec. 14 of sec. 42 of this Act. 
Sub-section (ii) of section 2 provides that a “special resolution” means a 
resolution decided by a majority in number of the creditors present, jxjrson- 
a'ly or by proxy, at a meeting of creditors and voting three-fourths in value 
of the proved debts on the resolution. The Rules relating to meetings of 
creditors are numbers 112, 113 and 114. As to proof of debts, sec sec. 45.

Imper tors.
43. (1) At the first or a subsequent meeting the creditors shall appoint 

one or more, but not exceeding five, ins|>ectorH of the administration by the 
trustee of the estate of the debtor.

(2) The powers of insix’cturs may be exercised by a majority of them.
(3) The creditors may, at any meeting, revoke the appointment of any 

inspector and in such event or in case of the death, resignation, or absence 
from the province of an inspector, may appoint another in his stead.

(4) Each inspector may be repaid his actual and necessary travelling 
ex|«nses incurred in and about the |»erformanee of his duties, and may also 
be paid the fi (lowing fees:—

Estates with assets below $5,(KM)....................a fee of $2.00 j>er meeting.
.......................from 15,000 to 115,000 11 100
“ “ “ “ $15,(MM) - $30,(MM) “ 4.00 “
“ “ “ “ $30,(MM) “ $50,(MM) “ 5.00 “
“ “ “ “ $50,(MM) “ $100,000 “ 7.50 “
“ “ “ “ $1(M),(MM) and over “ 1().(M) “

The original sub-section 4 was regaled and the above substituted therefor 
by the Bankruptcy Act Amendment Act, 1920.

The English Bankruptcy Act provides for a committee of inspection.
Debts Provable.

44. (1) Demands in the nature of unliquidated damages arising other
wise than by reason of a contract promise or breach of trust shall not be 
provable in bankruptcy or in proceedings under an authorized assignment.

(2) Have as aforesaid all debts and liabilities present or future to which 
the debtor is subject at the date of the receiving order or the making of the 
authorized assignment or to which he may become subject Ixîfore his discharge 
by reason of any obligation incurred before the date of the receiving order or 
of the making of the authorized assignment shall he deemed to be debts 
provable in bankruptcy or in proceedings under an authorized assignment.

(3) The court, shall value at the time and in the summary manner pre
scribed by (Icneral Rules, all contingent claims and all such chums for unliqui
dated damages as are authorized hv tliis seetionf and after, hut not lx*fore, 
such valuation, every such cli im shall for all pur|x>ses of this Act, lx* deemed a 
proved debt to the amount of its valuation.

Contingent debts are capable of being estimated for proof. Sec Hardy 
v. Fothergill, 13 App. Cas. 351. Any liability which can be fairly estimated

Annotation.
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Annotation, can be proved. For example, an annuity. See Ex parte Naden, L R.
9 Ch. 670. Again, a surety would be entitled to prove in respect to his 
liability. Re Parrett, 39 W.R. 400. Any person affected by an estimate 
of the value of a contingent debt can apply to the Court to have the value 
assessed by the Court itself.

Damages for bodily injury do not pass to the trustee. Beckham v. Drake, 
2 H. L. Cas. 579.

Debts payable at a future time may be proved. Section 50.
Proof of Debts.

45. (1) Every creditor shall prove nis debt as soon as may be after the 
of a receiving order or after the date of an authorized assignment or as soon 
as possible after such creditor has received notice of meeting for the con
sideration of a composition, extension or scheme of arrangement.

(2) A debt may be proved by delivering or sending through the post in a 
prepaid and registered letter to the trustee, a statutory declaration verifying 
the debt.

(3) The statutory declaration may be made by the creditor himself or 
by some person uutl-orized bv or on behalf of the creditor. If made by a person 
so authorized, it shall state lxis authority and means of knowledge.

(4) The stat utory declaration shall contain or refer to a statement of 
account show ing the particulars of the debt, and shall sjiecifj’ the vouchers, 
if any, by which the same can be substantiated. The trustee may at any 
time call for the production of the vouchers.

(5) The statutory declaration shall state whether the creditor is or is not 
a secured creditor.

(6) Every creditor who has lodged a proof shall be entitled to see and 
examine the proofs of other creditors before the first meeting, and at all 
reasonable times.

The original subsection 1 was repealed and the above substituted there
for by the Bankruptcy Act Amendment Act, 1920.

See Rule 115 which provides that in any case in which it shall appear 
from the debtor’s statement of affairs that there are numerous claims for 
wages by workmen and others employed by the debtor, it shall be sufficient 
if one proof for all such claims is made, either by the debtor, or his foreman, 
or the bookkeeper of the debtor, or some other person on behalf of all such 
creditors.

See also Rule 116 which provides that where a creditor’s proof has been 
admitted the notice of dividend shall be sufficient notification to such creditor 
of such admission.

Only creditors who have proved their debts are entitled to vote at the 
first or any other meeting of creditors. Sec. 42, sub-sec. 9.

Proof by Secured Creditors.
40. (1) If a secured creditor realizes his security, he may prove for the 

balance due to him, after deducting the net amount realized. (Eng. Sch. 2 
No. 10.)

(2) If a secured creditor surrenders his security to the trustee for the 
general benefit of the creditors, he may prove for his whole debt. (Eng. 
Sch. 2 No. 11.)

(3) If a secured creditor does not either realize or surrender his security, 
lie shall within tliirty days of the date of the receiving order, or of the making 
of the authorized assignment, or within such further time as may be allowed 
by the insjiectors, or in case they shall refuse, then within such further time 
as may be allowed by the court, file with the trustee a statutory declaration 
stating therein full particulars of Ids security or securities, the date when each 
security was given, and the value at w'hich he assesses each thereof. He shall
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be entitled to receive a dividend only in respect of the balance due to him Annotation, 
after deducting the value so assessed.

(4) Where a security is so valued the trustee may at any time redeem it 
on payment to the creditor of the assessed value.

(5) If the trustee is dissatisfied with the value at which a security is 
assessed, he may require that the property comprised in any security so valued 
be offered for sale at such times and on such terms and conditions as may be 
agreed on between the creditor and the trustee, or as, in default of such agree
ment, the court may direct. If the sale be by public auction the creditor, or 
the trustee on behalf of the estate, may hid or purchase.

((1) Notwithstanding subsections four and five of this section the creditor 
may at any time, by notice in writing, require the trustee to elect whether he 
will or will not exercise liis power of redeeming the security or requiring it to 
be realized, and if the trustee does not, v.itliin one month after receiving the 
notice or such further time or times as the court may allow, signify in writing 
to the creditor his election to exercise the power, he shall not be entitled to 
exercise it; and the equity of redemption, or any other interest in the property 
comprised in the security which is vested in the trustee, shall vest in the 
creditor, and the amount of his debt shall be reduced by the amount at which 
the security has been valued.

(7) Where a security has been realized as provided by this section, the 
net amount realized shall be paid to the secured creditor and shall be substi
tuted for the amount at which he valued such security in his clvim and shall 
be treated in all reflects as an amended valuation by the secured creditor.
The costs and excuses of any such sale shall l>e in the discretion of the court.

(8) If the trustee has not elected to acquire the security as hereinbefore 
provided, a creditor may at any time within two months after filing his claim 
amend the valuation and proof on showing to the satisfaction of the trustee, or 
the court, that the valuation and proof were made bond fide on a mistaken 
estimate, or that the security has diminished or increased in value since its 
prenons valuation; but every such amendment shall be made at the cost of 
the creditor, and upon such terms ns the court shall order, unless the trustee 
shall allow the amendment without application to the court.

(9) Where a valuation has been amended in accordance with the lore
going subsection, the creditor shall forthwith repay any surplus dividend 
which he may l ave received in excess of that to which he would have been 
entitled on the amended valuation, or, as the case may be, shall be entitle*! to 
be paid out of any money, for the time being available for dividend, any 
dividend or share of dividend whic h he may have failed to receive by reason 
of the inaccuracy of the original valuation, before that money is made appli
cable to the payment of any future dividend, but he shall not be entitled to 
disturb the distribution of any dividend declared l>efore the date of the 
amendment.

(10) If a secured creditor does not comply with the foregoing subsections 
he shall be excluded from all share in any dividend.

(11) Subject to the provisions of subsections five and six of this section, 
a creditor shall in no case receive more than one hundred cents in the dollar 
and interest as provided by this Act.

Section 2, subsection (gg), provides that a “secured creditor” means 
a person holding a mortgage, ‘hypothec, pledge, charge, lien or privilege 
on or against the property of the debtor, or any part thereof, as security 
for a debt due or accruing due to liim from the debtor.

Under the corresponding section of the English Act, a creditor having 
a security on a separate estate need not value it when proving against the 
joint estate. Ex parle W. Riding Rank, 19 Ch. D. 105.

Proof in respect of Distinct Contracts.
47. If a debtor was, at the date of the receiving order or authorized 

assignment, liable in respect of distinct contracts as a member of two or more 
distinct firms, or as a sole contractor, and also as mem 1 ht of a firm, the circum
stance that the firms ere in whole or in part eomixised of the same individuals,
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Annotation, or that, the sole contractor is also one of the joint contractors, shall not prevent 
proof in resjiect of the contracts, against the properties respectively liable on 
the contracts.

Restricted Creditors.
48. (1) Where a married woman has been adjudged bankrupt or has 

made an authorized assignment, her husband shall not be entitled to claim 
any dividend as a creditor in respect of any money or other estate hereafter 
lent or entrusted by him to his wife for the purposes of her trade or business, 
or (daim any wages, salary or compensation for work thereafter done or 
services hereafter rendered in connection with her trade or business, until all 
claims of the other creditors of his wife for valuable consideration in money or 
money’s worth have been satisfied.

(2) Where the husband of a married woman has been adjudged bankrupt 
or has made an authorized assignment, his wife shall not be entitled to claim 
any dividend as a creditor in resiwct of any money or other estate hereafter 
lent or entrusted by her to her husband for the purposes of his trade or business, 
or claim any wages, salary or compensation for work hereafter done or serv ices 
hereafter rendered in connection with his trade or business, until all claims 
of the other creditors of her husband for valuable consideration in money or 
monev’s worth have been satisfied.

(3) Where any jicrson or firm has been adjudged bankrupt or has made 
an authorized assignment, any father, son, daughter, mother, brother, sister, 
uncle or aunt of any such person or of any member of said firm shall not be 
entitled to claim by way of dividend or otherwise from the trustee any wages, 
salary or compensation for work hereafter done or services hereafter rendered 
to said i>erson or firm exceeding an amount equal to three months’ wages, 
salary or conqwnsation, until all claims of the other creditors of said person 
or firm for valuable consideration in money or money’s worth have been 
satisfied.

(4) Where any cnr|x>ration has been adjudged bankrupt or has made an 
authorized assignment no officer, director or shareholder thereof shall be 
entitled to claim by way of dividend or otherwise from the trustee any wages, 
salary or compensation for work hereafter done or services hereafter rendered 
to such cor|N»ration exceeding an amount equal to tliree months’ wages, 
salary or compensation, until all claims of the other creditors of said corporation 
for valuable consideration in money or money’s worth have been satisfied.

It has been held under the corresponding section of the English Act 
that, as a rule, the onus will not be on a married woman to show that she 
did not advance the money for the purpose of any trade or business of her 
husband. Re Cronmire, [1901] 1 K.B. 480; Re Genese, 16 Q.B.D., 700.

If a married woman has ceased to trade, she remains liable to bankruptcy 
for trade debts, and possibly for others, contracted by her during the trading 
period. Re DagnaU, [1896] 2 Q.B. 704.

Interest.
40. On any debt or sum certain, payable at a certain time or otherwise, 

whereon interest is not reserved or agreed for, and which is overdue at the date 
of the receiving order or authorized assignment and provable under tliis Act, 
the creditor may prove for interest at a rate not exceeding six |x>r cent. i>er 
annum to the date of the order or authorized assignment from the time when 
the debt or sum was payable, if the debt or sum is payable by virtue of a written 
instrument at a certain time, and if payable otherwise, then from the time 
when a demand in writing has been made giving the debtor notice that interest 
will be claimed from the date of the demand until the time of payment.

As a general rule, there can be no proof for interest after receiving order. 
Ex parte Lubbock, 4 DeG. J. & 8m. 516; Quartermaine's Case, [1892] 1 Ch. 
639.

Debts Payable at a Future Time.
50. A creditor mav prove for a debt not payable at the date of the receiv

ing order or of the authorized assignment as if it were payable presently and
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may receive dividends equally with the other creditors, deducting only 
thereout a rebate of interest at the rate of six |>er cent, per annum computed 
from the declaration of a dividend to the time when the debt would have be
come payable according to the terms on which it was contracted.

As to interest on a contract payable at a future time, see Re Browne 
and Wingrove; Ex parle Ador, [1891] 2 Q.B. 574.

Priority of Claims.
51. (1) Subject to the provisions of the next succeeding section as to 

rent, in the distribution of the property of the bankrupt or authorized assignor 
there shall be paid, in the following order of priority,—

Firstly, Tne fees and ex|ienses of t lie trustee;
Secondly, The costs of the execution creditor (including sheriff’s fees and 

disbursements) coming within the provisions of section eleven, subsections 
one and ten;

Thirdly, All wages, salaries, commission or compensation of any clerk, 
servant, travelling salesman, labourer or workman in respect of services 
rendered to the bankrupt or assignor during three months before the date of 
the receiving order or assignment.

(2) Subject to the retention of such sums as may In- necessary for the 
costs of administration or otherwise, the foregoing debts si all be disc' rrged 
forthwith so far as the property of the debtor is sufficient to meet them.

(3) In the case of partnere the joint estate shall be applicable in the first 
instance in payment of their joint debts, and the separate estate of each partner 
shall be applicable in the first instance in payment of his separate debts. 
If there is a surplus of the separate estates it shall be dealt with as part of the 
joint estate. If there is a surplus of the joint estate, it shall he dealt with as 
part of the respective separate estates in proportion to the right and interest 
of each partner in the joint estate.

(4) Subject to the provisions of this Act, all délits proved in the bank
ruptcy or under an assignment shall be paid pari paxxu.

(5) If there is any surplus after payment of the foregoing debts, it shall 
lie applied in payment of interest from the date of the receiving order or 
assignment at the rate of six |>er cent, per annum on all debts proved in the 
bankruptcy or under the assignment.

(G) Nothing in this section shall interfere with tli collection of any taxes, 
rates or assessments now or at any time hereafter payable by or levied or 
imposed upon the debtor or U|»on any property of the debtor under any law 
of the Dominion, or of the province wherein such property is situate, or in 
which the debtor resides, nor prejudice or affect any lien or charge in resjieet 
of such pnqierty created by any such laws.

Subsection 3 of this section was rejicaled and the above substituted 
therefor by the Bankruptcy Act Amendment Act, 1920.

Services must be rendered personally, not by a paid agent of the clerk. 
Sec Cairney v. Back, [1906] 2 K.B. 746. The rules provide that one proof 
may be made for a number of workmen. It has been held that an assignment 
by an outgrowing partner of his interest in the partnership assets to the con
tinuing partners is not necessarily fraudulent as against creditors. If the 
assignment was made bond fide, it will not constitute an act of bankruptcy. 
Sec Ex parte Williams, 11 Ves. 3; Ex parle Walker, 31 L.J. (Bank.) 69; and 
Ex parte Fell, 10 Ves. 347. Where a partner assigned t he whole of liis separate 
estate to secure an existing separate debt, and the partnership was at that time 
insolvent, the execution of the deed was held to be an act of bankruptcy. Ex 
parte Trevor, Re Burghardt, 1 Ch. D. 297.

Rights of Landlord.
52. (1) Where the bankrupt or authorized assignor is a tenant having 

goods or chattels on which the landlord has distrained, or would be entitled 
to distrain, for rent, the right of the landlord to distrain or realize his rent by

181
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Annotation, distress shall eease from and after the date of the receiving order or authorized 
assignment and the trustee shall be entitled to immediate possession of all the 
property of the debtor, but in the distribution of the property of the bankrupt 
or assignor the trustee shall pay to the landlord in priority to all other debts, 
an amount not exceeding the value of the distrainable assets, and not exceeding 
three months’ rent accrued due prior to the date of the receiving order or 
assignment, and the costs of distress, if any.

(2) The landlord may prove as a general creditor for (i) all surplus rent 
accrued duo at the date of said receiving order or assignment ; and (ii) any 
accelerated rent to which he may be entitled under his lease, not exceeding an 
amount equal to three months’ rent.

(3) Except as aforesaid the landlord shall not be entitled to prove as a 
creditor for rent for any portion of the unexpired term of his lease, but the 
trustee shall pay to the landlord for the |x>riod during which he actually 
occupies the leased premises from and after the date of the receiving order or 
assignment, a rental calculated on the basis of said lease.

(4) In case of continued occupation by the trustee of the leased premises 
for the purposes of the trust estate any payment of accelerated rent made to 
the landlord shall be credited to the occupation of the trustee.

(5) Notwithstanding any provision or stipulation in any lease or agree
ment, where a receiving order or an authorized assignment has been made, the 
trustee may within one month from the date of any such receiving order or 
assignment, by notice in writing signed by him given to the landlord, elect to 
retain the premises occupied by the bankrupt or assignor at the time of the 
receiving order or assignment for the unexpired tenu of any lease under which 
such premises were held or for such portion of the term as he shall see fit, 
U|)on the terms of the lease and subject to payment of the rent therefor 
provided by such lease or agreement, or he may disclaim the lease or agree
ment. Should the trustee not give such notice v.itliin the time hereinbefore 
provided, he shall lx* detailed to have disclaimed the lease or agreement.

(6) If the trustee so elects to retain such premises for such unexpired 
term or |>ortion thereof anil the provisions of the lease do not preclude the 
lessee from assigning the tenu or subletting the premises the trustee shall 
have power to assign or sublet for the unexpired term.

(7) The entry into jmscssion of the premises by the trustee during the 
said i>eriod of one month shall not be deemed to be evidence of an intention 
on the part of the trustee to elect to retain the premises nor affect his right 
to disclaim the lease or agreement.

Under the corresponding English section a landlord can at any time 
either before or after the commencement of the bankruptcy distrain for rent 
due to him from the bankrupt subject to the limitation that the distress 
shall not be for more than six months’ rent accrued due before the adjudication 
if it be levied after the commencement of the bankruptcy.

Under this section the right of the landlord to distrain shall cease from and 
after the date of the receiving order or authorized assignment, and the trustee1 
shall be entitled 1 o immediate possession of the property.

A landlord cannot distrain and prove for the same rent. See Ex parte 
Grove, 1 Atk. 104.

Disallowance of Claims.
53. (1) The trustee shall examine every proof and the grounds of 11n- 

debt, and may require further evidence in support of it. If he considers the 
claimant is not entitled to rank on the estate, or not entitled to rank for the 
full amount of his claim, or if directed by a resolution passed at any meeting 
of creditors or inspectors, he may disallow the claim in whole or in part, and 
in such ease shall give to the claimant a notice of disallowance. The said 
notice may be given either by serving the claimant w ith a copy thereof person
ally or by mailing such copy in a registered prepaid letter, addressed to the 
claimant at his last-known address, or at the address shown in or by the 
claimant’s proof. Such disallowance shall be final and conclusive unless 
within thirty days after the service or mailing of the said notice or such further
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time as the court may on application made within the same thirty days 
allow, the claimant ajijieals to the court in accordance with General Rules 
from the trustee’s decision.

(2) The court may also expunge or reduce a proof upon the application 
of a creditor or of the debtor, if the trustee declines to interfere in the matter.

As to proof of claims, see Rules 115 and 116.

PART V.
Debtors.

Duties uf Debtors.
54. (1) Where a receiving order or an authorized assignment is made, 

the bankrupt or assignor shall make out and submit to the trustee a statement 
of and in relation to his affairs in the prescribed form verified by affidavit and 
showing the particulars of the debtor's assets, debts, and liabilities, the names, 
residences and occupations of his creditors, the securities held by them 
rcsjiectively, the dates when the securities were res|»ectivcly given aiid such 
further or other information as may lie prescribed or as the trustee may require. 
Such statement shall lie submitted within seven days from the* date of the 
receiving order or assignment, but the court may, for sjiecial reasons, extend 
the time.

(2) Any person stating himself in writing to be a creditor of the bankrupt 
or assignor, may jM»rsonallv or by agent inspect the statement at all reasonable 
times and take any copy thereof or extract therefrom, but any person unt ruth
fully so stating himself to be a creditor shall be guilty of a contempt of court, 
and shall be punishable accordingly on the application of the trustee.

(3) Every debtor against whom a receiving order is made and every 
assignor who makes an authorized assignment shall, unless prevented by sick
ness or other sufficient cause, attend the first meeting of liis creditors, and shall 
submit to such examination and give such information us the meeting may 
require.

(4) He shall give such inventory of his projierty, such list of his creditors 
and debtors, and of the debts due to and from them respectively, submit to 
such examination in resiiect of his projierty or his creditors, attend stu b other 
meetings of his creditors, wait at, such times on the trustee, execute such 
powers of attorney, conveyances, deeds, and instruments, and, generally, do 
all such acts and things in relation to his jirojierty and the distribution of the 
proceeds amongst his creditors, as may lie reasonably required by the trustee, 
or may be jirescribed by General Rules, or may Ik? directed by the court by 
any special order or orders made in reference to any particular ease, or made 
on* the occasion of any special application by tin; trustee, or any creditor or 
person interested.

(5) He shall aid, to the utmost of his power, in the realization of his 
projierty and the distribution of the jiroceeds among his creditors.

(0) If a debtor wilfully fails to jierform the duties imjsised on him by 
this section, or to deliver up jKissession of any part of his property which is 
divisible amongst his creditors under this Act and which is for the time being 
in his possession or under his control, to the trustee, or t o any person authorized 
by the court to take jiosscssion of it, he shall, in addition to any other punish
ment to which he may be subject, be guilty of a contemjit of court, and may 
be jiunished accordingly.

Rule 97 provides for the statement of affairs. The statement is to be 
made out on Form 52.

JTnder the Imjierial Act it was held that the debtor must be actually 
jiresent in the room during the meeting. Ex parte Best, 18 Ch.D 488; Ex 
parte Hollander; Re Cox, W.N. 186.

The discharge only releases a bankrupt from debts provable in bankrujitcy, 
and not from the obligation to jierform the duties jirescribed by the statute 
during the bankruptcy, and therefore, even after his discharge, he may be

13—53 D.L.R.

Annotation.
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Annotation, committed for contempt of Court if he wilfully fail to perform the duties 
imposed upon him by this section, or if he fails to deliver up irasession to 
the trustee of any part of his property which is divisible amongst liis creditors. 
Ex parte Waters, L.R. 18 Eq. 701.

It has been held under the English Act that an appeal will lie from a 
refusal of a Judge to commit, though the Court of Appeal will be slow to 
overrule the discretion of the Judge below (Jarmain v. Chatterton, 20 Ch.D. 
403) ; and the rule at all events at common law, was that even though a majorit y 
of the Court to whom the application was made thought there should be 
a committal, if one Judge thought otherwise, no order could be made. 
(Swinfen v. Swinfen, 26 L.J. (C.P.) 97.)

As to the general jurisdiction in cases of contempt, see Re Hootey {Rucker's 
Case,) 6 Mans. 331, and Re Pickard; Ex parte Official Receiver, (1912] 1 K.H. 
397.

Where it is sought to commit a person for contempt in disregarding an 
injunction, the person applying to commit must show, beyond reasonable 
doubt, that projier notice of the injunction was given. Ex parte Langley; 
Re Bishop, 13 Ch.D. 110.

Section 89 expressly providing for bankruptcy offences makes it a crim
inal offence if a debtor does not to the best of his knowledge and belief fully 
and truly discover to the trustee all his projierty, real and iwrsonal, and how 
and to whom and for what consideration and when he disposed of any part 
thereof.

Section 94 provides that where a debtor has been guilty of any criminal 
offence, he shall not lie exempt from being proceeded against therefor by reason 
that he has obtained his discharge or that a composition, extension, or scheme 
of arrangement has been accepted or approved.

Arrest of Debtors.
55. (1) The court may, by warrant addressed to any constable or 

prescrilx-d office»- of the court, cause a debtor to be arrest ml, and any books, 
pafiers, money and goods in his possession to be seized, and him and them to lie 
safely kept as prescribed until such time as the court may on 1er under the 
following circumstances:—

(o) If, after the presentation of a bankruptcy petition against him. it 
amienrs to the court that there is probable reason for believing that he has 
absconded, or is ulmut to abscond from Canada, with a view of avoiding 
payment of the debt in mqieet of which the bankruptcy petition was filed, or 
of avoiding appearance to any such petition, or of avoiding examination in 
respect of his affairs or of otherwise- avoiding, delaying or embarrassing pro
ceedings in bankruptcy against him ;

(b) If after presentation of a bankruptcy petition against him, or after 
an authorized assignment 1ms lieen made by him. it appears to the court that 
there is probable n use for believing that he is about to remove his goods with 
a view of preventing < r delaying nosiession Ix-ing taken of them by the trustee, 
or that there is probable ground for lielieving that he has concealed or is about 
to conceal or destroy any of his goods or any books, documents or writings 
which might be of use to the trustee or to his creditors in the course of the 
bankruptcy or authorized assignment proceedings;

(r) If after service of a bankruptcy petition on him or after he makes an 
authorized assignment, he removes any goods in his [sissession above the value 
of twenty-five dollars without the leave of the trustee.

(2) No payment or coni|M>sition made or security given after arrest made 
under this section shall be exempt from the provisions of this Act relating to 
fraudulent preferences.
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Section 72 provides for warrants of bankruptcy Courts and sec. 73 for 
commitment to prison.

The power to issue a warrant extends to the case of a debtor who has 
absconded before the issue of a notice or the presentation of a petition. R. v. 
Northallerton County Court Judge, [1898] 2 Q B. 680; on appeal sub nom. 
Skinner v. Northallerton County Court Judge, [1899] A.C. 439.

A door may be broken open in order to affect the arrest. Re Von 
Wimenfeld, Ex parte Hendry, 9 Mor. 30.

Attention is drawn to rules 44 to 53 inclusive which provide the procedure 
for warrants, arrests and commitments.

Examination of Uehtor*-and Other*.
fkl. (1) Where a receiving order or an authorized assignment has l»een 

made, the trustee, upon ordinary resolution passed by the creditors present 
or represented at a meeting regularly called, or u|sm the written request or 
resolution of a majority of the insjieetors of the estate, may, without an order, 
examine under oath before the registrar of the court or other prescrilied jieraon, 
the debtor or an\ person who is or has boon an agent, clerk, servant, officer, 
director or employee of the debtor, respecting the debtor, his dealings or 
property, and, in the case of a bankrupt, as to any projierty, acquimi or 
disused of by him subsequently to ttie date of the receiving order.

(2) If the debtor, or any person liable to lie examined as provided by the 
preceding subsection, is served with an ap| mi lit ment, or summons to attend 
for examination and is paid or tendered the proper conduct money and witness 
tees, but refuses or neglcrts to attend as required by such np|mintment or 
summons, or, if attending, refuses to make satisfactory answers to any 
questions asked him or ref uses to produce any book, document or other paper, 
having no lawful inqiediment made known to the examiner at the time of his 
sitting for such examination and allowed by him. the court may, by warrant, 
cause l.im to be apprehended and brought up for examination, and may order 
him to be committed to the common gaol of the judicial district in which he 
resides for any term not exceeding twelve months.

(3) The amount of conduct money and witness fee shall lie fixed by 
General Rules.

(4) If any jierson has, or is believed or sus|>cctcd to have, in his jmssession 
or |H>\\er any of the property of the debtor, or any book, document or paper 
of any kind relating in whole or in part to the debtor, his dealings or property, 
or shewing that such jierson is indebted to the debtor, such (icrson may, u|sin 
ordinary resolution passed by the creditors present or represented at a regu
larly called meeting (exclusive of such person, if he is a creditor), or upon the 
written reemest or resolution < f the majority of the imqieetors of the estate, 
he required by the trustee to produce such hook, document or pujier for the 
information of such trustee, or to deliver over to him any such property of the 
debtor.

(5) If such |K*rson fails to produce such book, document or other pa|ier, 
or to deliver over such projierty, within four days of his being served with a 
copy of the said resolution and a request of the trustee in that behalf, or if the 
trustee or the majority of the inspectors is or are not satisfied that full pro
duction nr delivery has been made, the trustee may, w ithout an order, examine 
the said person before the registrar of the court or other preserilied jierson 
touching any such projierty, book or document or other paper which he is 
supposed to have received.

(6) Any such jierson may be compiled to attend and testify, and to 
produce upon his examination any hook, document or other pa tier which under 
this section he is liable to produce, in the same manner and subject to the 
same rules of examination, and the same consequences of neglecting to attend 
or refusing to disclose the matters in respect of which he may lx; examined, 
as is provided by subsections two and three of this section.

(7) If any jierson on such examination admits that he is indebted to the 
debtor, the court may, on the application of the trustee, order him to pay to

Annotation.
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Annotation, the trustee, at eut-h time and in such manner as to the court seems expedient, 
the amount admitted, or any part thereof, either in full discharge of the whole 
amount in question or not, as the court thinks fit, with or without costs of the 
examination.

(8) If any person on such examination admits that he has in his possession 
any property belonging to the debtor, the court may, on the application of the 
trustee, order him to deliver to the trustee such property, or any part thereof, 
at such time, and in such manner, and on such terms, as to the court may seem 
just.

Subsection 2 of the original Act was repealed and the above substituted 
therefor by the Bankruptcy Act Amendment Act, 1920.

Rules 131 to 134 inclusive provide the procedure for examination of debtors 
and others Rules 34 to 43 inclusive should also be consulted Section 2, 
subsection (s), defines “ordinary resolution” as a resolution carried in the 
manner provided by subsection 14 of sec. 42 of the Act. As to what con
stitutes a meeting regularly called, see annotations to sec. 42 and Rules 112, 
113 and 114.

Under the correspopding section of the English Act the bankrupt being 
under a personal obligation to make a full disclosure of his property, will 
not be entitled to any protection in reference to incriminating answers in 
relation to a question touching hie estate. Ex parte Schofield; Re Firth, 
6 Ch.D. 230.

In Reg. v. Scotl, 25 L.J. (M.C.) 128, Lord Campbell, in his judgment, 
says that the result seems to be that a question cannot be put to a bankrupt 
which does not touch hie trade dealings, or estate, or the direct object of 
which is to show that he has committed a criminal act; yet he cannot refuse 
to answer a question which does touch hie trade dealings or estate, although 
the answer may tend to show that he has concealed his effects, or been guilty 
of any other offence connected with hie bankruptcy. This case was followed 
in Reg. v. Robinson, L.R. 1 C.C.R. 80.

57. Where a receiving order is made against a debtor or where a debtor 
makes an authorised assignment, the court, on the application of the trustee, 
may from time to time order that for such time, not exceeding three mouths, 
as the court thinks fit, post letters, jiost packets and telegrams addressed to 
the debtor at any place or places mentioned in the order for re-direction, shall 
be re-directed, sent or delivered by the Postmaster General or the officers acting 
under him, or by the various telegraph and cable systems, government and 
other, o|>erating in Canada, or by the operators thereof, to the trustee, and 
the same shall be done accordingly.

Discharge of Bankrupt or Assignor.
58. (1) Any debtor may, at any time after being adjudged bankrupt or 

making an authorized assignment, apply to the court for an order of discharge, 
to become effective not sooner than three months next after the date of his 
being adjudged bankrupt or of his making such assignment, and the court 
shall ap|x>int a day for hearing the application.

(2) A bankrupt or authorized assignor intending to applv for his discharge 
shall produce to the registrar of the court a certificate from the trustee specify
ing the names and addresses of his creditors of whom the trustee has notice 
(whether they have proved or not) and it shall be the duty of the trustee to 
furnish such certificate upon request therefor by the bankrupt or authorized 
assignor. The registrar shall, not less than twenty-eight days before the day 
apiMiinted for hearing the application, give to the trustee notice of the appli
cation and of the time and place of the hearing of it, and the trustee shall not 
less than fourteen days before the dav appointed for hearing the application 
give to each areditor who has proved nie debt like notice.
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(3) The trustee shall file with the registrar of the court, at leapt three Annotation, 
days before the day apjxnnted for hearing the application, hie report as to
the conduct and affairs of the bankrupt or assignor (including a report as to 
the conduct of the bankrupt or assignor during the proceedings under his 
bankruptcy or assignment). If the bankrupt or assignor has been examined, 
the trustee shall also file such examination, and shall report to the court any 
fact, matter or circumstance which would, under this Act, justify the court 
in refusing an unconditional order of discharge.

(4) On the hearing of the application the court siudl take into consider
ation the report of the trustee, and may either grant or refuse an absolute 
order of discharge or suspend the operation of the order for a specified time, or 
grant an order of discharge subject to any conditions with res|>ect to any 
earnings or income which may afterwards become due to the bankrupt or 
authorized assignor or with respect to his after-acquired property.

(5) The court shall refuse the discharge in all cases where the bankrupt 
or authorized assignor has committed any offence under this Act or any offence 
connected with his bankruptcy or assignment or the proceedings thereunder, 
unless for special reasons the court otherwise determines, and shall on proof 
of any of the facts mentioned in the next succeeding section, either,—

(a) refuse the discharge ; or,
(h) suspend the discharge for a period of not less than two years: provided 

that the period may be less than two years if the only fact proved of those 
hereinafter mentioned is that his assets are not of a value equal to fifty cents 
in the dollar on the amount of his unsecured liabilities; or,

(c) suspend the discharge until a dividend of not less than fifty cents in 
the dollar has been paid to the creditors; or,

(d) require the bankrupt or assignor, as a condition of his discharge, to 
consent to judgment being entered against him by the trustee for any balance 
or part of any balance of the debts provable under the bankruptcy or assign
ment which is not satisfied at the date of the discharge, such balance or part 
of any balance of the debts to be |M»id out of the future earnings or after- 
acquired property of the bankrupt or assignor in such manner and subject to 
such conditions as the court may direct; but execution shall not be issued on 
the judgment without leave of the court, which leave may be given on proof 
that the bankrupt or assignor has, since his discharge, acquired pro|ierty 
or income available towards payment of his debts.
Provided that, if at any time after the expiration of one year from the date 
of any order made under this section the bankrupt or assignor sat isfies the 
court that there is no reasonable probability of his l>eing in a position to 
comply with the terms of such order the court may modify the terms of the 
order, or of any substituted order, in such manner and upon such conditions 
as it may think fit.

The procedure for application for discharge is found in Rule 135. Rule 
136 provides that an appeal to the Apjieal Court shall lie at the instance 
of the trustee, the debtor and or at the instance of any creditor or creditors, 
who op|K)se the discharge, from any order of the Court made upon the appli
cation for discharge.

Where a debtor intends to dispute any statement with regard to his con
duct and affairs contained in the trustee's re|>ort he must comply with the 
provisions contained in Rule 137.

Under Rule 138, a debtor shall not be entitled to have any of the costs 
of or incidental to his application for discharge allowed to him out of his 
estate. If the debtor does not make his application for discharge until after 
the trustee has paid the final dividend, Le shall, before the order of discharge 
is signed or delivered out, pay to the trustee such remuneration and solicitor's 
costs as the Court may allow.

Rule 139 provides for orders conditional on a consent judgment.
The order of the Court made on an application for discharge shall be 

dated on the day on which it is made, and shall take effect from the day on 
which the oruor is drawn up and signed. See Rule 140.
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Annotation. Provision is made in Rule 141 for application for leave to issue execution.
Rule 142 and Form 77 deal with accounts of after-acquired property.
See also Rules 143 and 144.
As to the suspension of the discharge until a stated dividend is paid, see 

Re Walmsley, 9$ L.T. 55.
In dealing with an application for a discharge from bankruptcy, the 

Court will take into consideration not only the interests of the bankrupt 
and his creditors, but also the effect of a discharge on public morality. See 
Ex parle Campbell, 15 Q.B.D. 213.

As to the effect of a promise to pay a provable debt in bankruptcy after 
obtaining a discharge, see Heather v. Webb, 2 C.P.D. 1; Elmslie v. Carrie, 
4 Q B.D. 295; Ex parte Barrow, 18 Ch. D. 464.

An order discharging a bankrupt bars all debts wherever contracted 
insofar os an action in our Courts is concerned. See R. v. Peters, 16 Q.B.D. 
636. As to actions in foreign Courts, see Req. v. Dyson, 59 L.T. 932.

SO. The facts refer ml to in the next preceding section are,—
(а) that the assets of the bankrupt or assignor are not of a value equal 

to fiftv cents in the dollar on the amount of his unsecured liabilities, unless 
he satisfies the court that the fact that the assets are not of a value equal to 
fifty <t;nte in the dollar on the amount of his unsecured liabilities has arisen 
from circumstances for which he cannot justly be held resiHmsiblc;

(б) that the bankrupt or assignor has omitted to keep such books of 
account as are usual ami proper in the business carried on by him and as 
sufficiently disclose his business transactions ami financial position within the 
three years immediately preceding his bankruptcy or the making of the assign
ment;

(c) that the bankrupt or assignor has continuée! to trade after knowing 
himself to be insolvent ;

(d) that the bankrupt or assignor has failed to account satisfactorily for 
any loss of assets or for any deficiency of assets to meet his liabilities :

(e) that the bankrupt or assignor has brought on, or contributed to, his 
bankruptcy or assignment by rush and hazardous siiecululions, or by unjusti
fiable extravagance in living, or by gambling, or by culpable neglect of his 
business affairs;

(/) that the bankrupt or assignor has put any of his creditors to unneces
sary expense by a frivolous or vexatious defence to any action properly 
brought against him ;

ig) that the bankrupt or assignor has. within three months preceding 
the date of the receiving order or assignment, incurred unjustifiable expense 
by bringing a frivolous or vexatious action;

(A) that the bankrupt or assignor has, within three months preceding the 
date of the receiving order or of the making of the assignment, when unable 
to pay his debts as they became due, given an undue preference to any of his 
creditors;

(i) that the bankrupt or assignor has, within three months preceding 
the date of the receiving order or of the making of the assignment, incurred 
liabilities with a view of making his assets equal to fifty cents in the dollar <m 
the amount of his unsecured liabilities;

(j) that the bankrupt or assignor has, on any previous occasion, lieen 
adjudged bankrupt or has made an authorized assignment or made a eoni|H> 
sition, extension or arrangement with his creditors;

(k) that the bankrupt or assignor has been guilty of any fraud or fraud
ulent breach of trust.

Under the corresponding section in the English Act it has been held 
that the Court may properly refuse the discharge where the bankrupt has 
been guilty of gross misconduct as a trader, although not guilty of any of 
the specific offences mentioned in the section. Re Badeock, 3 Mor. 138. 
On the other hand, if there are s|iecial circumstances, a conditional discharge
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may be granted even when the bankrupt ha# commit ted a misdemeanour. 
He Solomon», (1904] 1 K.B. 106.

Rule 139 provides for an order of discharge conditionally upon the debtor 
consenting to judgment being entered against liim by the trustee for the balance 
or any part of the balance of the debts provable under the bankruptcy or 
authorized assignment which is not satisfied at the date of his discharge.

It has been held tliat a trailer was not bound to leave off trailing merely 
because he was in difficulties, the question being whether he had continued 
trading after there ceased to be any reasonable prospect of his retrieving him
self. Ex parte Johnson, 4 DeU. & S. 25. See judgment of Cave, J., in He 
Stainlon, Ex parte Board of Trade, 4 Mor. 242, 251.

It has been held under the English Act tliat though a simulation t urned out 
very badly, the bankrupt did not come within the section if, when he entered 
u|wn it, he jxœsessed projierty beyond the amount of his liability. Ex parte 
Evans, 31 L.J. (Bank), 63.

As to rash and hazardous simulations see Ex parte Hogers, 13 Q.B.D. 
438.

As to extravagance in living, see He Stevens, 7 L.T. 649.
As to vexatiously defending an action, see He Pownall, Fonb. 221; He 

Smith, 29 L.T. (o.e.) 147.
60. (1) For the purposes of the preceding section ttie assets of a bankrupt 

or authorized assignor shall be deemed of a value equal to fifty cents in the 
dollar on the amount of his unsecured liabilities when the court is satisfie l 
that the pro|ierty of the bankrupt or assignor Ims realized, or is likely to re-lire, 
or with due care in realization, might have realized an amount equal to lait v 
cents in the dollar on his unsecured liabilities, and a re|x»rt by the trustee 
shall lx* pnmâ facie evidence of the amount of such liabilities.

(2) For the purposes of this ami the next preceding sections the rejsirt 
of t he t rustee shall be priwd facie evidence of the statements therein contained.

(3) Any statutory disqualification on account of bankruptcy shall cease 
if and when ttie bankrupt obtains from the court his discharge with a certificate 
to the effect that the bankruptcy was caused by misfortune without any 
misconduct on his part. The court may, if it thinks fit, grant such a certificate, 
and a refusal to grant such a certificat 1 shall be subject to np|x>al.

(4) At the hearing of the application, the court may read the examination 
of the bankrupt or assignor, ami may put such further questions to him and 
receive such evidence as it may think fit.

(5) The trustee, the debtor and any creditor may attend and be heard 
in |K-rson or by counsel.

(6) The powers of sus|x>nding and of attaching conditions to the discharge 
of a bankrupt or authorized assignor may lx- exercised concurrently.

(7) In either of the following c;ises, that, is to say:—
to) In the case of a settlement made before and in consideration of mar

riage where the settlor is not at the time of making the settlement able to 
pay all his debts without the aid of the property comprised in the settlement ;

(b) In the ease of any covenant or contract made in consideration of 
marriage for the future settlement on or for the settlor's wife or children of 
any money or projxîrtv wherein he had not at the date of his marriage any 
estate or interest (not being money or pro|x>rty of or in right of his wife); 

e if the settlor is adjudged bankrupt or makes an authorized assignment or 
c<ini|M)unds or arranges with his creditors, and it appears to the court that such 
settlement, covenant or contract was made in order to defeat or delav creditors, 
or was unjustifiable having regard to the state of the settlor's affairs at the 
time w hen it w as made, the court may refuse or sus|xmd an order of discharge 
or grant an order subject to conditions, or refuse to approve a conqxisition or 
arrangement, as the case may be, in like manner as in cases where the debtor 
has been guilty of fraud.
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The burden of proving insufficiency of assets is on the opposing creditors. 
Re Van Laun; Ex parte International Assets Co. Ltd., 14 Mans. 281.

The {lowers of suspending and of attaching conditions to a bankrupt’s 
discharge may be exercised concurrently. Re Walmsley, 98 L.T. 55.

61. (1) An order of discharge shall not release the bankrupt or authorized 
assignor,—

(а) from any debt on a recognizance nor from any debt with which the 
bankrupt or assignor may be chargeable at the suit of the Crown or of any 
person for any offence against a statute relating to any branch of the public 
revenue, or at the suit of the sheriff or other public officer on a bail bond entered 
into for t he apjiearame of any person prosecuted for any such offence, and he 
shall not be discharged from such excepted debts unless an order in council 
proceeding from the Crown in the pro|ier right is filed in court consenting to 
his being discharged therefrom: or,

(б) from any debt or liability incurred by means of any fraud or fraud
ulent breach of trust to which he was party, nor from any debt or liability 
whereof he has obtained forbearance by any fraud to which lie was a party; or,

(c) from any liability under a judgment against him in an action for 
seduction, or under an affiliation order, or for alimony or under a judgment 
against him as a co-resjiondent in a matrimonial ease, except to such, an extent 
and under such conditions as the court expressly orders in res|>ect of such 
liability; or,

(</) from any debt or liability for necessaries of life, and the court may 
make such order for payment thereof as it deems just or expedient.

(2) An order of discharge shall release the bankrupt or assignor from all 
other debts provable in bankruptcy or under an authorized assignment.

(3) An order of discharge shall not release any person who at the date of 
the receiving order or assignment w as a partner or co-trustee with the bankrupt 
or authorized assignor or was jointly bound or had made any joint contract 
with him, or any person who was surety or in the nature of a surety for him.

(4) An order of discharge shall be conclusive evidence of the bankruptcy, 
and of the validity of the proceedings therein, and in any proceedings that 
may be instituted against a bankrupt who has obtained an order of discharge 
in respect of any debt from which he is released by the order, the bankrupt 
may plead that the cause of action occurred before his discharge.

(5) Notice of the order of discharge of a bankrupt, or authorized assignor 
shall be forthwith gazetted.

See section 86 which provides that save as provided in this Act, the pro
visions of this Act relating to the remedies against tne property of a debtor, 
the priorities of debts, the effect of a composition or scheme of arrangement, 
and the effect of a discharge, shall bind the Crown.

Section 2, subsection (b), defines “alimentary debt” as a debt incurred 
for necessaries or maintenance. Sec. 2, sub-sec. (p), defines “discharge” 
as meaning the release of a bankrupt or authorized assignor from all his debts 
provable in bankruptcy or under an authorized assignment save such as are 
excepted by this Act.

See section 13, subsection (12), as to what extent a composition, extension 
or scheme of arrangement discharges the debtor. Sec. 84 provides that 
no proceeding in bankruptcy or under an authorized assignment shall be 
invalidated by any formal defect or by any irregularity.

See sec. 44 as to what debts are provable in bankruptcy.
62. (1) Where, in the opinion of the court, a debtor ought not to have 

been adjudged bankrupt, or where it is proved to the satisfaction of the court 
that the debts of the bankrupt are paid in full, the court may, on the appli
cation of any |x;rson interested, by order annul the adjudication.

(2) Where an adjudication is annulled under this section, all sales and 
dispositions of property and payments duly marie, and all acts theretofore 
done by the trustee, or other jierson acting under his authority, or by the
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court , shall be valid, but the property of the debtor who was adjudged bankrupt Annotation, 
shall vest in such person as the court may ap|x>int, or, in default of any such 
appointment, revert to the debtor for all his estate or interest therein on such 
terms and subject to such conditions, if any, as the court may declare by order.

(3) Notice of the order annulling an adjudication shall be forthwith 
gazetted anil published in a local pai>er.

(4) For the purposes of this section any debt disputed by a debtor shall 
be considered as paid in full if the debtor enters into a bond, in such sum and 
with such suret il» as the court approves, to pay the amount to l>c recovered in 
any proceeding for the recovery of or concerning the debt, with costs, and any 
dent due to a creditor who cannot lie found or cannot lie identified shall be 
considered as paid in full if paid into court.

Rule 96 provides that an application to the Court to annul an adjudication, 
shall not be heard except upon proof that notice of the intended application 
and a copy of the affidavits in support thereof have been duly served u|x)ii 
the trustee. Unless the Court gives leave to the contrary, notice of any 
such application together with copies of such affidavits shall be served on 
the trustee not less than four days before the day named in the notice for 
hearing the application. Pending the hearing of tlie application, the Court 
may make an interim order staying such of the proceedings as it tliinks 
fit.

Section 2, subsection (w), provides that “local newspaper” means a 
newspajxîr published in and having a circulation throughout the bankruptcy 
district or division wherein the debtor has resided or carried on business 
for the longest period during the six months immediately preceding the date 
of the presentation against him of a bankruptcy jwtition or the making by 
him of an authorized assignment.

PART VI.
ComtTS and Pkocedvkk.

Jurisdiction.
63. (1) The following named courts are constituted Courts of Bankrutpcy 

and invested within their territorial limits as now established, or as these may 
he hereafter changed, with such jurisdiction at law and in equity as will enable 
them to exercise original, auxiliary and ancillary jurisdiction in bankruptcy 
and in other proceedings authorized by this Act during their respective tenus 
as they are now, or may be hereafter, held, and in vacation and in chaml>crs:—

(«) In the provinces of Alberta, British Columbia, Nova Scotia, Ontario 
and Prince Edward Island, the Supreme Court of the province;

(6) In the provinces of Manitoba and Saskatchewan, the Court of King's 
Bench of the province;

(c) In the province of New Brunswick, the King's Bench Division of 
the Supreme Court of the province;

(#/) In the province of Quebec, the Superior Court of the province; and,
(e) In the Yukon Territory, the Territorial Court of the Yukon Territory.
(2) Subject to the provisions of this Act and to (Icneral Rules, the judge 

of tin; court exercising jurisdiction in bankruptcy or in authorized assignment 
proceedings may exercise in chambers the whole or any part of his jurisdiction.

(3) 1 he courts in this subsection named are constituted Ap|x*al Courts of 
Bankruptcy, and, subject to the provisions of this Act with resect to appals, 
are invested w ith power and jurisdiction to make or render on appeal asserted, 
heard and decided according to their ordinary procedure, except as varied by 
( icneral Rules, the order or decision which ought to have been made or rendered 
by the court appealed from. All appeals asserts! under authority of this Act 
shall be made —

(o) In the provinces of Alberta, Nova Scotia ami Prince Kdward Island, 
to the Supreme Court in banc of the province;
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(6) |n the provinces of British Columbia, Manitoba and Saskatchewan 
to the Court of Apjieal of the province;

(c) In the province of Ontario, to the Appellate Division of the Supreme 
Court of the province;

(</) In the province of New Brunswick, to the Appeal Division of the 
Supreme Court of the province:

(e) In the province of Quebec, to the Ap(ieal side of the Court of King’s 
Bench;

(/) In the Yukon Territory, to the Court of Appeal of the province of 
British Columbia.

Rule 63 provides that the Judge or Judges of the Court appointed by the 
Minister of Justice to have jurisdiction in bankruptcy shall with the approval 
of the Chief Justice of the Court regulate the bankruptcy sittings and vacations 
of the Court.

See also Rules 64, 65 and 66 and Rules 4 to 42 inclusive.

Sittings and Distribution of Business of Courts.
64. (1) The courts having jurisdiction in bankruptcy under this Act 

shall not be subject to be restrained in the execution of their (towers hereunder 
by the order of any other court.

(2) Periodical sittings for the transaction of the business of such courts 
shall be held at such times and places and at such intervals as each of such 
courts shall for itself prescribe.

(3) Except as otherwise provided by this Act, all the powers and juris
diction in bankruptcy and otherwise conferred by this Act may and shall be 
exercised by or under the direction of one of the judges of the court upon which 
such ilowers and jurisdiction arc so conferred, and the Minister of Justice 
shall from time to time assign a judge or judges of such court for that purpose. 
The judgment, decision or order of such judge shall be deemed the judgment, 
decision or order of the court, and references in this Act to the court shall, 
where necessary, apply to such judge exercising the powers and jurisdiction 
of such court. Provided that during vacation or during the illness of the judge 
so assigned or during his absence, or for any other reasonable cause, such powers 
and jurisdiction or any part thereof may be exercised by or under the direction 
of any judge of the court named for that pur nose by the Chief Justice thereof.

(4) The Chief Justice of each court upon which such (lowers and juris
diction are so conferred shall from time to time appoint and assign such 
registrars, clerks, and other officers in bankruptcy as lie deems necessary or 
expedient for the transaction or dis|K>sal of matters in resjiect of which (lower 
or jurisdiction is given by this Act.

(5) Each province of Canada shall constitute for the purposes of this 
Act, one bankruptcy district, but the Governor in Council may divide any 
such bankruptcy district into two or more bankruptcy divisions and name 
or number them. A judge shall be assigned to each of such divisions to exercise 
therein the powers and jurisdiction conferred by this Act on the court of which 
he is a member.

(6) In case the Chief Justice of the court having jurisdiction in bank
ruptcy in anv province shall report to the Minister of Justice that it is im|M»s- 
sible or highly inconvenient for any judge of his court to undertake to exercise 
within any bankruptcy division in such province the (lowers ami jurisdiction 
conferred on such court, the Minister of Justice may, from time to time, 
assign to exercise; within said division said (lowers and jurisdiction any district, 
county or other judge, who shall for all the pur|ioses of this Act be deemed a 
judge of the court having jurisdiction in bankruptcy, and references in this 
Act to the court or to the judge of the court shall, where necessary, apply to 
such district, county or other judge, so assigned.

Section 7 provides that the Court may, at any time after the présentât ion 
of a bankruptcy jietition against the debtor, order that any action, execution 
or other proceeding against the (îereon or property of the debtor pending in 
any Court other than the Court having jurisdiction in bankruptcy shall
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stand stayed until the last mentioned court shall otherwise order, where
upon such action, execution or other proceeding shall stand stayed accord
ingly.

Rule 63 provides that the Judge or Judges of the Court ap{X)inted by the 
Minister of Justice to have jurisdiction in bankruptcy shall with the approval 
of the Chief Justice of the Court regulate the bankruptcy sittings and vacations 
of the Court.

Powers of Registrar.
65. (1) The registrars of the several courts exercising bankruptcy 

jurisdiction under this Act shall have the powers and jurisdiction in t his section 
mentioned, and any order made or act done by such registrars in the exercise 
of the said {x>wers and jurisdiction shall be deemed the order or act of the

(2) Subject to General Rules limiting the {towers conferred by this 
section, a registrar shall have {tower,—

(а) to hear bankruptcy petitions where they are not opitosed, and to 
make receiving orders and adjudications thereon, where they are not opjtosed;

(б) to hold examinations of debtors;
(c) to grant orders of discharge where the application is not opjiosed;
(d) to approve comitositions, extensions or sclicmcs of arrangement where 

they are not opitosed;
(e) to make interim orders in raw* of urgency;
(/) to make any order or exercise any jurisdiction which by any rule in 

that behalf is prescribed as proper to be made or exercised in chambers;
(g) to hear and determine any unopposed or ex parte application;
(A) to summon and examine any {torson known or Husjxtcted o have in 

his {tossession effects of the debtor or to be indented to lum, or capable of 
giving information respecting the debtor, his dealings or property;

(i) to hear and determine apjx‘uls from the decision of a trustee allowing 
or disallowing a creditor’s claim where such claim does not exceed five hundred 
dollars.

(3) A registrar shall not have power to commit for contempt of court.
(4) Any {x*rson dissatisfied with an order or decision of the registrar may 

appeal therefrom to a judge, in manner prescribed by General Rules.
Subsection 4 did not appear in the original Act. It was added by the 

Bankruptcy Act Amendment Act, 1920.
Section 64 (4) provides that the Chief Justice of each Court upon which 

such powers and jurisdictions are so conferred by that section, shall from time 
to time appoint and assign such registrars, clerks, and other officers in bank
ruptcy as he deems necessary or expedient for the transaction or dis|x>sal 
of matters in resect of which power or jurisdiction is given by this Act.

Rule 64 provides that any registrar in bankruptcy may act for any other 
registrar.

Section 2 (ee) provides that “registrar” shall include any other officer 
who |x;rform8 duties like those of a registrar.

A registrar may without any general or special directions of the Judge 
hear and determine any matter or application referred to in sec. 55 (2) of the 
Act. See Rule 5.

Any matter or application {lending before a registrar which under the 
Act, or the Bankruptcy Rules for the time being in force, a registrar has 
jurisdiction to determine, shall be adjourned to be heard before the Judge, 
if the Judge shall, either specially or by any general direction applicable 
to the particular case, so direct. Sett Rule 6.

Rule 67 provides that an apjical from the registrar shall be by ordinary 
notice of motion to the Judge of the bankruptcy district or division in which

193
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Annotation, the proceedings are pending. No appeal shall be brought unless the notice 
thereof is filed with the registrar and served within ten days after the pro
nouncing of the order or decision complained of, or within such further time 
as may be allowed by the Judge. The notice shall set forth fully the grounds 
of appeal. No security for the costs of the appeal need be given by the 
appellant.

General Rules.
66. (1) The Governor in Council may make, alter or revoke, and may 

delegate to the judges of the several courts exercising bankruptcy jurisdiction 
under this Act the power to make, alter or revoke, General Rules not incon
sistent with the terms of this Act for carrying into effect the objects thereof.

(2) Such rules shall not extend the jurisdiction of the court, save and 
except that, for the purjx>8e of enabling the provision of rules having application 
to corporations, but for such purpose only, the Winding-up Act, chapter 144 
of the Revised Statutes of Canada, shall be deemed part of this Act.

(3) All General Rules, as from time to time made, shall be laid Indore 
Parliament within three weeks after made, or, if Parliament is not then sitting, 
within three weeks after the beginning ot the next session. Such Rules shall 
be judicially noticed, and shall have effect as if enacted by this Act.

Rule 152 provides the general practice of the Court in civil actions or 
matters before it, including th* course of proceedings and practice in Judges’ 
Chambers, shall in cases not provided for by the Act and amendments thereto 
or these Rules, and so far as the same are applicable and not inconsistent 
with the said Act or these Rules, apply to all proceedings under the said 
Act.

Fees and Returns.
67. All attorneys, solicitors and counsel acting for the trustee or for the 

estate of a debtor in resi>ert of proceedings under this Act, shall be paid out of 
the assets of such estate their reasonable costs ami fees as fixed in a tariff 
provided by General Rules; but, except as hereinafter provided, the aggregate 
amount of such costs and fees so payable out of the assets of estates whereof 
the gross proceeds exceed five thousand dollars shall not exceed five per centum 
of such gross proceeds. This provision shall not disentitle such attorneys, 
solicitors and counsel to any costs or fees which may lie awarded against or be 
payable by persons other than the trustee or the estate of the debtor, and 
notwithstanding anything in this Act contained, in estates wiiereof the gross 
proceeds do not exceed five thousand dollars, the costs or fees payable may, 
by unanimous vote of the inspectors, be increased to any amount not to exceed 
ten per centum of the gross proceeds of such estate. Such tariff shall direct 
by whom and in what manner such costs and fees are to be collected and 
accounted for and to what account they shall be paid.

Section 87 provides that all persons who are barristers, solicitors or advo
cates of any Court in any Province may practice as barristers, solicitors and 
advocates in the Courts exercising bankruptcy jurisdiction under this Act 
in any or in all of the Provinces.

The fees to be charged for or in respect of proceedings under the Act 
shall be as fixed by the tariff in part three of the Appendix and shall be collected 
and may by retained by the registrars or other proper officers who perform 
the duties under the Act or these Rules in respect of which such fees are 
payable. In case of any proceedings not covered by the tariff, a fee may 
be charged of an amount equal to the tariff fee for the proceeding most nearly 
resembling the one in question. In the case of any dispute as to the amount 
of fees charged, the Judge shall fix and settle the amount. Rule 62.

The procedure with reference to costs and taxation is provided in Rules 
54 to 61 inclusive. Part 2 and part 3 of the forms provide the tariff of costs 
and scale of fees.
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Procedure.
68. (1) All proceedings in bankruptcy or under authorized assignments 

subsequent to the presentation of a bankruptcy petition or the making of an 
authorized assignment shall be entitled “In the matter of the Bankruptcy” 
of the debtor, or “In the matter of the Authorized Assignment ” of the debtor, 
as the case may be.

(2) Subject to the provisions of this Act and to General Rules, the costs 
of and incidental to any proceeding in court under this Act shall be in the 
discretion of the court.

(3) The court may at any time adjourn any proceedings before it ui>on 
such terms, if any, as it may think fit to impose.

(4) The court may at any time amend any written process or proceedings 
under this Act u|Kin such tenus, if any, as it may think fit to impose.

(5) Where by this Act, or by General Rules, the time for doing any act 
or tiling is limited, the court may extend the time either before or after the 
expiration thereof, upon such tenus, if any, as the court may think fit to 
imjxise.

(6) Subject to General Rules, the court may in any matter take the 
whole or any part of the evidence either viva voce, or by interrogatories, or upon 
affidavit, or, out of the Dominion of Canada, by commission.

(7) Where two or more bankruptcy petitions are presented against the 
same debtor or against joint debtors, the court may consolidate the proceedings, 
or any of them on such terms as the court thinks fit.

(8) Where the jietitioner does not proceed with due diligence on his 
bankruptcy petition, the court may substitute as petitioner any other creditor 
to whom the debtor may be indebted in the amount required by this Act in 
the case of the petitioning creditor, or may dismiss the jictition.

(9) If a debtor by or against whom a bankruptcy jictition has been pre
sented dies, the proceedings in the matter shall, unless the court otherwise 
orders, be continued is if he were alive.

(10) The court may at any time, for sufficient reason, make an order 
staying the proceedings under a bankruptcy petition, either altogether or 
for a limited time, on such tenus and subject to such conditions as the court 
may think just.

See Rules 7 to 13 as to proceedings, 14 to 19 as to motions and practice, 
20 settlement of order, 21 to 25 security in Court, 26 to 33 as to affidavits, 
34 to 42 as to witnesses and depositions, 43 discovery and examination, 
44 to 49 warrants or arrests and commitments, 50 to 53 as to service and 
execution of process, and 54 to 61 costs and taxation.

60. (1) Any creditor whose debt is sufficient to entitle him to present a 
bankruptcy petition against all the partners of a firm muv present a petition 
against any one or more partners of the firm, without including the others.

(2) W’hcre there are more res|H>ndents than one to a bankruptcy jictition 
the court may dismiss the jietition as to one or more of them, without prejudice 
to the effect of the petition as against the other or others of them.

(3) Where a receiving order has been made on a bankruptcy petition by 
or against one member of a partnership, any other bankruptcy jietition by or 
against a member of the same partnership shall lie filed in or transferred to 
the court in which the first-mentioned jietition is in course of prosecution, and 
unless the court otherw ise directs, t he same trustee shall be appointed as may 
have been ajijHiintcd in respect of the proiierty of the first-mentioned member 
of the jiartnersliiji, and the court may give such directions for consolidating 
the jiroceedings under the petitions as it thinks just.

See Rules 80 and 81 as to service on firm.
76. (1) Where a member of a jiartnership is adjudged bankrujit, the 

court may authorize the trustee1 to commence and jirosecute any action in 
the names of the trustee and of the bankrujit’s jiartner; and any release by 
such jiartner of the debt or demand to which the action relates shall be void; 
but notice of the application for authority to commence the action shall be 
given to him, and he may show cause against it, and on his apjilication, the 
court may, if it thinks fit, direct that he shall receive his projier share of the

Annotation.
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Annotation, proceeds of the action, and, if he does not claim any benefit therefrom, he shall 
be indemnified against costs in respect thereof as the court directs.

(2) Any two or more persons, being partners, or any person earning on 
business under a partnership name, may take proceedings or be proceeded 
against under tliis Act in the name of the firm, but in such case the court may, 
on application by any person interested, order the names of the persons who 
are partners in such firm or the name of such person to be disclosed in such 
manner, and verified on oath or otherwise, as the court may direct.

(3) Where a bankrupt or authorized assignor is a contractor in respect 
of any contract jointly with any person or persons, such person or persons 
may sue or be sued in respect of the contract without the joinder of the bankrupt 
or authorized assignor.

Section 85 provides that for all or any of the purposes of this Act, a cor
poration may act by any of its officers, authorized in that behalf under the 
seal of the corporation, a firm may act by an> of its members, and a lunatic 
may act by his committee or by the guardian o’- curator of his property.

71. (1) Any order made by a court exercising jurisdiction in bankruptcy 
under this Act in any province of Canada shall be enforced in the courts having 
jurisdiction in bankruptcy in all other provinces of Canada in the same manner 
in all respects as if the order had been made by the Court hereby required to 
enforce it.

(2) All courts having jurisdiction in bankruptcy in all provinces of 
Canada and the officers of such courts res|>ectively snail severally act in aid of 
and lie auxiliary to each other in all matters of bankruptcy and in proceedings 
under authorized assignments, and an order of the court seeking aid, with a 
request to another of the said courts, shall be deemed sufficient to enable the 
latter court to exercise, in regards to the matter directed by the order, such 
jurisdiction as either the court which made the request or the court to which 
the request is made could exercise in regard to similar matters within their 
respective jurisdictions.

(3) The court may direct any issue to be tried or inquiry to be mode by 
any judge or officer of anv of the courts of the province, and the decision of 
such judge or officer shall be subject to apical to a judge in bankruptcy, 
unless the judge is a judge of a stqxtrior court when the api>eal shall be under 
section seventy-four of this Act.

Subsection 3 did not appear in the original Act. It was added by the 
Bankruptcy Act Amendment Act, 1920.

72. (1) Any warrant of a court, having jurisdiction in bankruptcy may 
be enforced in any part of the Dominion of Canada in the same manner and 
subject to the same privileges in, and subject to which, a warrant issued by 
any justice of the jieace under or in pursuance of the Criminal Code may be 
executed against a persdh for an indictable offence.

(2) A search warrant issued by a court having jurisdiction in bankruptcy 
for the discovery of any property of a debtor mav be executed in manner 
prescribed or in the same manner and subject to the same privileges in and 
subject to which a search warrant for projierty supposed to be stolen may bo 
executed according to law.

See Rules 44 to 49 inclusive as to procedure with reference to warrants, 
arrests and commitments.

73. Where the court commits any jicrson to prison, the commitment may 
be to such convenient prison as the court thinks expedient , and if the gaoler 
of any prison refuses to receive any prisoner so committed, he shall be liable 
for every such refusal to a fine not exceeding five hundred dollars.

See Rules 45, 46 and 47.
. Review and Appeal.

74. (1) Every court having jurisdiction in bankruptcy under this Act 
may review, rescind or vary any order made by it under its bankruptcy 
jurisdiction.

(2) Any person dissatisfied with an order or decision of the court or a 
judge in any proceedings under this Act may,—
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(а) if the question to be raised on the appeal involves future rights; or,
(б) if the order or decision is likely to affect other eases of a similar nat ure 

in the bankruptcy or authorised assignment proceedings; or,
(r) if the amount involved in the appeal exceeds five hundred dollars; or,
(rf) if the sppeal is from the grant or refusal to erant a discharge and the 

aggregate of the unpaid claims of creditors exceeds five hundred dollars; 
appal to the Appeal Court .

(3) The decision of the Appeal Court upon anv such appeal shall be final 
and conclusive unless special leave to ap|>eai therefrom to the Supreme Court 
of Canada is obtained nom a judge of that Court.

(4) The Supreme Court of Canada shall have jurisdiction to hear ami to 
decide according to its ordinary | rocedure any appal so permitted and to 
award costs.

(5) No such apiieal to the Supreme Court of Canada shall operate as a 
stay of proceedings unless the judge who prinits such ap|>eal shall so order, 
and to the extent to which he shall order, and the appllant shall not he 
required to provide any security for costs, but unless he provides security for 
costs, in an amount to be fixed bv the judge permitting the appeal, he shall not 
lie awarded costs in the event of his success u|M>n such apiieal.

(6) The decision of the Supreme Court of Canada on any such api>eal 
shall be final and conclusive.

See section 63 and the annotations thereunder.
Appeals from registrars are governed by Rule 67.
Rule 68 provides the procedure for appeals and securities to be given on 

appeals to Appal Courts.
Appeals from the Appeal Courts to the Supreme Court of Canada are 

governed by Rule 72.
Appals to the Supreme Court of Canada shall, as nearly as possible, 

be regulated by the Rules of such Court for the time being in force in relation 
to appeals in civil matters or actions. Rule 73.

PART VII.
Supplemental Provisions.

75. Every married woman who carries on a trade or business, whether 
separately from her husband or not, shall be subject to the provisions of this 
Act as if she were n feme side, ami for all the purposes of this Act any judgment 
or order obtained against her, whether or not expressed to be payable out of 
her separate property shall have effect as though she were personally bound 
to pay the judgment debt or sum ordered to bo paid

A married woman can be made a bankrupt. See section 3 and the anno
tations thereunder.

76. Subject to such mollifications as may be made by General Rules, 
the provisions of this Act shall apply to limited partnerships in like manner as 
if limited partnerships were ordinary partnerships, and, on all the general 
partners of a limited partnership being adjudged bankrupt or making an 
authorized assignment, the assets of the limited partnership shall vest in 
the trustee.

Ordinary and limited partnership may be declared bankrupt. See sec. 
3 and the annotations thereunder.

77. (1) A minute of proceedings at a meeting of creditors under this 
Act, signed at the same or the next ensuing meeting by a person describing 
himself as or apparing to be chairman of the meeting at which the minute is 
signed, shall he received in evidence without further proof.

(2) Until the contrary is proved, every meeting of creditors in respect 
to the proceedings whereof a minute lias been so signed, shall be deemed to 
hat e been duly convened and held and all resolutions passai or proceedings 
thereat to have been duly passed or had.

(3) A copy of the Canada Gazelle containing any notice inserted therein 
in pursuance of this Act, shall be evidence of the facts stated in the notice.

Annotation.
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(4) The production of a copy of the Canada Gazette containing anv no; ice 
of a receiving order adjudging a debtor bankrupt, shall be conclusive evidence 
in all legal proceedings of the order having been duly made, and of its date.

As to meetings of creditors, see sec. 42 and Rules 112, 113 and 114.
78. Any petition or copy of a petition in bankruptcy, any order or 

certificate or copy of ah order or certificate, made by any court having juris
diction in bankruptcy, any instrument or copy of an instrument affidavit or 
document made or used in the course of any bankruptcy proceedings or other 
proceedings had under this Act shall if it appears to dc sealed with t he seal of 
any court having jurisdiction in bankruptcy, or purports to be signed by any 
judge thereof, or is certified as a true copy by any registrar thereof, be receiv
able in evidence in all legal proceedings whatever.

Section 80 provides that every Court having jurisdiction in bankruptcy 
under tnis Act shall have a seal describing the Court, and judicial notice 
shall be taken of the seal and of the signature of the Judge or registrar of any 
such Court in all legal proceedings.

79. Subject to (ieneral Rules, any affidavit to be used in a court exer
cising jurisdiction in bankruptcy under this Act may be sworn before any 
person authorized to administer oaths in the court having jurisdiction or 
before any registrar of the court or before any officer of a court having juris
diction in bankruptcy authorized in writing in that behalf by the court, or 
before a justice of the jieace for the province, county or place where it is sworn, 
or, in the case of a person who is out of Canada, before a notary public, a 
magistrate or justice of the peace or other person qualified to administer oaths 
in the country where he resides, he being certified to be a magistrate or justice 
of the peace or qualified as aforesaid by a British consul or vice-consul or by a 
notary public.

Rules 26 to 33 inclusive state requisites of affidavits to be used in the 
Courts.

80. Every court having jurisdiction in bankruptcy under this Act shall 
have a seal describing the court, anil judicial notice shall he taken of the seal 
and of the signature of the judge or registrar of any such court in all legal 
proceedings.

See section 78 which provides for the sealing of proceedings in bankruptcy.
81. In case of the death of the debtor or his wife, or of a witness whose 

evidence has been received by any court in any proceedings under this Act, 
the deposition of the person so deceased, purporting to be scaled with the seal 
of the court or a copy thereof purporting to be so sealed, shall be admitted as 
evidence of the matters therein deposed to.

82. (1) \\fherc by this Act anv limited time from or after any date or 
event is appointed or allowed for the doing of any act or the taking of any 
proceeding, then in the computation of that limited time the same shall be 
taken as exclusive of the day of that date or of the happening of that event, 
and as commencing at the beginning of the next following day; and the act <>r 
proceeding shall be done or taken at latest on the last day of that limited time 
as so computed, unless the last day is a Sunday or a stat utory holiday through
out the province where the act or proceeding is to be done or taken or a day 
on which the court does not sit. in which case any act or proceeding shall be 
considered as done or taken in (lue time if it is done or taken on the next day 
afterwards which is not one of the days in this section specified.

(2) Where by this Act any act or proceeding is directed to be done nr 
taken on a certain day, then, if that day happens to be one of the days in this 
section specified, the act or proceeding shall be considered as done or taken in 
due time if it is done or taken on the next day afterwards w'hieh shall not be 
one of the days in this section si>ecified.

In all cases in which any number of days not directed to be clear days is 
prescribed by the Act or by these Rules, or by any notice or order in reference 
to any proceeding under the Act, the same shall be reckoned exclusively of 
the date from which the computation is made but inclusively of the day on 
which the actual proceeding referred to is to be done or taken. See Rule 
148.
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Where notice is to be given or service is required to be made a certain 
number of days before the day on which something is to be done, if the words 
“clear days” or “at least” or “not less than” are used, both the day of 
service or of giving notice and the day on which such thing is to be done 
si mil be excluded from the computation. Rule 149.

Where any limited time less than six days from or after any date or event 
is appointed or allowed for doing any act or taking any proceedings, days 
on which the offices of the Court arc closed shall not be reckoned in the com
putation of such limited time. Rule 150.

Where the time for doing any act or taking any proceeding expires on a 
Sunday or other day on which the offices of the Court are dosed, and by 
reason thereof such act or proceeding cannot be done or taken on that day, 
such act or proceeding shall, so far as regards the time of doing or taking 
same, be held to be duly done or taken on the next day on which the said 
offices are open. Rule 151.

Hit. All notices and other documents for the service of which no sjiecial 
mode is directed may l>e sent by registered and prepaid post to the last known 
address of the person to be served therewith.

See Rules 50 to 52 inclusive as to services and execution of process.
84. (1) No proceeding in bankruptcy or under an authorised assignment 

shall lie invalidated by any formal defect or by any irregularity, unless the 
court before which an objection is made to the proceeding is of opinion that 
substantial injustice has been caused by the defect or irregularity and that the 
injustice cannot be remedied by any order of that court.

(2) No defect or irregularity in the ap|x>intment of an authorized trustee 
or an inspector shall vitiate any act done by him in good faith.

Non-compliance with any of these Rules, or with any Rule of Practice 
for the time being in force, shall not render any proceeding void unless the 
Court shall so direct, but such proceeding may be set aside, either wholly 
or in part, as irregular, or amended or otherwise dealt with in such manner 
and upon such terms as the Court may tliink fit. Rule 140.

85. For all or any of the purposes of this Act, a oorjxirntion may act 
by any of its officers authorized in that behalf under the seal of the corjxiration, 
a finn may act by any of its memlx;rs, and a lunatic may act by his committee 
or hv the guardian or curator of his property.

Section 2, subsection (k), provides that “corporation” includes any com
pany incorixirated or authorized to carry on business by or under an Act 
of Parliament of Canada or of any of the provinces of Canada, and any 
incorix)rated company, wheresoever incorjxwated, which has an office in 
or carries on business within Canada, but does not include building societies 
having a capital stock, nor incorporated banks, savings banks, insurance 
companies, trust companies, loan companies or railway companies.

A corporation, firm and lunatic may be made bankrupt. See sec. 3 
ami annotations thereunder.

8(1. Save as provided in this Act, the provisions of this Act relating to 
the remedies against the pro]x;rty of a debtor, the priorities of debts, the 
effect of a composition or scheme of arrangement, and the effect of a discharge, 
shall bind the Crown.

Subsection 1 (a) of section 61 provides that an order for discharge shall 
not release the bankrupt or authorized assignor from any debt on a recog
nizance nor from any debt with which the bankrupt or assignor may be charge
able at the suit of the Crown or of any person for any offence against a statute 
relating to any branch of the public revenue, or at the suit, of the sheriff

14—53 D.L.R.
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Annotation, or other public officer on a bail bond entered into for the appearance of any 
person prosecuted for any such offence, and he shall not be discharged from 
such excepted debts unless an order in council proceeding from the Crown 
in the proper right is fded in Court consenting to his being discharged there
from; or from any debt or liability incurred by means of any fraud or fraud
ulent breach of trust to which he was party, nor from any debt or liability 
whereof he has obtained forbearance by any fraud to which he was a party; 
or from any liability under a judgment against him in an action for seduction, 
or under an affiliation order, or for alimony or under a judgment against liim 
as a co-respondent in a matrimonial case, except to such an extent and under 
such conditions as the court expressly orders in reqiect of such liability ; 
or from any debt or liability for necessaries of life, and the Court may make 
such order for payment thereof as it deems just or expedient.

Subsection 2 of section 61 provides that an order of discharge shall release 
the bankrupt or assignor from all other debts provable in bankruptcy or 
under an authorized assignment.

87. (1) All ixtrsons who arc barristers, solicitors or advocates of any 
court in any province may practise as barristers, solicitors and advocates in 
the courts exercising bankruptcy jurisdiction under this Act in any or in all 
of the provinces.

(2) All persorts who may practise as barristers, solicitors or advocates in 
the courts exercising bankruptcy jurisdiction under this Act shall be officers 
of such courts.

For tariff of costs and fees, see section 67 and notes thereunder.
88. Nothing in the provisions of this Act shall interfere with, or restrict 

the rights and privileges conferred on banks and banking corporations by 
Hie Bank Act.

Section 2, subsection (k), expressly excludes building societies having a ca|>- 
ital stock, incorporated banks, savings banks, insurance companies, trust com
panies, loan comjianies or railway companies from the operation of the Act.

PART VIII.
Bankruptcy Offences.

89. Any fierson who has been adjudged bankrupt or in respect of whose 
estate a receiving order has been made, or who has made an authorized 
assignment under this Act, shall in each of the cases following be guilty of an 
indictable offence and liable to a fine not exceeding one thousand dollars or to 
a term not exceeding two years' imprisonment or to both such fine and such 
imprisonment :—

(а) If he does not to the best of his knowledge and belief fully and truly 
discover to the t rustee all his projierty, real and jiersonal, and how and to whom 
and for what consideration and when he disposed of any part thereof, except 
such part as lias been disused of in the ordinary wav of his trade (if any) or 
laid out in the ordinary exjicnse of his family, unless he proves that he had no 
intent to defraud;

(б) If he does not deliver up to the trustee, or as he directs, all sucli part 
of his real and personal projicrty as is in his custody or under his control, 
and which he is required by law to deliver up, unless he proves that he had no 
intent to defraud;

(c) If he does not deliver up to the trustee, or as he directs, all hooks, 
documents, pajicrs and writing in his custody or under his control relating to 
his property or affairs, unless lie proves that he had no intent to defraud;

(d) If after the presentation of a bankruptcy petition against him or 
wit hin six months next before such presentation or if after making an aut lionized 
assignment or within six months next before the date of making thereof, lie 
conceals any part of his projicrty to the value of fifty dollars or upwards or 
conceals any debt due to or from him, unless he proves that he had no intent 
to defraud;
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(e) If after the presentation of a bankruptcy petition against him or within 
six months next before such presentation or if after making an authorized 
assignment or within six months next before the date of making thereof, he 
fraudulently removes any |>art of his pro|ierty to the value of fifty dollars or 
upwards:

(/) If he makes any material omission in any statement relating to his 
affairs, unless he proves that he had no intent to defraud;

(g) If, knowing or believing that a false debt 1ms been proved by any 
lierson under the bankruptcy or authorised assignment, he fails for the period 
of a month to inform the trustee thereof ;

(A) If, after the presentation of a bankruptcy petition against him or 
after he makes an authorized assignment, he prevents the production of any 
book, document, paper or writing, affecting or relating to his property or 
affairs, unless he proves that 1 e had no intent to conceal the state of lus affairs 
or to defeat the law ;

(i) If, after the presentation of a bankruptcy jietition against him or 
within six months next before such presentation or if after making an author
ized assignment or within six montlis next before the date of making thereof, 
he conceals, destroys, mutilates, or falsifies, or is privy to the concealment, 
destruction, mutilation or falsification of any book or document affecting or 
relating to his property or affairs, unless he proves that he had no intent to 
conceal the state of liis affairs or to defeat the law;

0) If» after the presentation of a bankruptcy petition against him or 
witliin six months next before such presentation or if after making an authorized 
assignment or within six months next before the date of making thereof, he 
makes or is privy to the making of any false entry in any book or document 
affecting or relating to his property or affairs, unless he proves that he had no 
intent to conceal the state of his affairs or to defeat the law;

(A) If, after the presentation of a bankruptcy petition against him or 
within six months next before such presentation or if after the making of an 
authorized assignment by him or witliin six montlis next before the date of 
making thereof, he fraudulently parte with, alters or makes any omission in, 
or is privy to the fraudulently parting with, altering or making any omission 
in, anv document affecting or relating to his property or affairs;

(/) If, after the presentation of a bankruptcy petition against liim or 
after the making of an authorized assignment by him or at any meeting of his 
creditors within six months next before such presentation or assignment, he 
attempts to account for any part of liis property by fictitious losses or expenses;

(m) If, within six months next before the presentation of a bankruptcy 
lietition against him or next before the date of the making of an authorized 
assignment by him, he, by any false representation or other fraud, has obtained 
any property on credit and has not paid for the same;

(n) If, within six montlis next before the presentation of a bankruptcy 
lietition against him or next before the date of the making of an authorized 
assignment by him he obtains, under the false pretense of carrying on business 
and, if a trader, of dealing in the ordinary way of his trade, any property on 
credit and has not paid for the same, unless he proves that he had no intent 
to defraud;

(o) If within six montlis next before the presentation of a bankruptcy 
petition against him, or next before the date of the making of an authorized 
assignment by him or after the presentation of a bankruptcy petition against 
him or the making of an authorized assignment by him he pawns, pledges or 
disjioses of any projierty which lie has obtained on credit ami has not paid for, 
unless in the case of a trader such pawning, pledging or disiiosing is in the 
ordinary way of his trade and unless in any case he proves that lie had no intent 
to defraud;

(p) If he is guilty of any false representat ion or other fraud for the purpose 
of obtaining the consent of his creditors or any of them to an agreement with 
reference to his affairs or to his bankruptcy ;

(ç) If he knowingly makes or causes lo be made, either directly or indirect
ly, or through any agency whatsoever, any false statement in writing, with 
intent that it shall be relied upon respecting the financial condition or means 
or ability to pay of himself or any other person, firm or corporation in whom or
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Annotation, in which he is interested, or for whom or for which he is acting, for the purpose 
• of procuring in any form whatsoever, either the delivery of personal property,

the payment of cash, the making of a loan, or credit, the extension of a credit , 
the discount of any account receivable, or the making, acceptance, discount or 
endorsement of a bill of exchange, cheque, draft or promissory note, either 
for the benefit of himself or such person, firm or corporation ;

(r) If he, knowing that a false statement in writing has been made respect
ing the financial condition or means or ability to pay of himself or any other 
person, firm or corjioration in whom or in which he is interested or for whom 
or for which he is acting, procures upon the faith thereof, either for the benefit 
of himself or such person, firm or corporation, any of the benefits mentioned 
in the preceding paragraph.

The onus of proving no intent is on the accused and this is declaratory 
of the law as laid down in R. v. Thomas, 22 L.T. 138; and R. v. Bolus, 23 
L.T. 339. As to evidence negativing intent, see R. v. Wiseman, 9 Mans. 
12. In R. v. Mitchell, 50 L.J. (M.C.) 76, it was held that such disclosure 
was not restricted to property in the possession of the bankrupt at the com
mencement of his bankruptcy. See R. v. Creese, L R. 2 C.C.R. 105, distinguish
ed in R. v. Humphris, [1904] 2 K.B. 89.

It is not enough that there should have been a false representation; it 
must be by means of the false representation that the goods were obtained. 
Ex parte Stallard, Re Howard, L.R. 3 Ch. 408. Where goods were obtained 
on credit in the county of Durham by means of false representation made 
in Glasgow, it was held that the offence was properly triable in the county 
of Durham. R. v. Ellis, [1899] 1 Q.B. 230.

90. Where an undischarged bankrupt or an undischarged authorized 
assignor,—

(а) either alone or jointly with any other person obtain credit to the extent 
of five hundred dollars or upwards from any person without informing that 
person that he is an undischarged bankrupt or an undischarged authorized 
assignor; or,

(б) engages in any trade or business under a name other than that under 
which he was adjudicated bankrupt or made such authorized assignment 
without disclosing to all jiersons with whom he enters into any business trans
action the name under which he was adjudicated bankrupt or made such 
authorized assignment;
he shall be guilty of an indictable offence and liable to a fine not exceeding 
$500 and, to a term not exceeding one year’s imprisonment, or to both such fine 
and such imprisonment.

Section 90 of the original Act was repealed and the above substituted 
therefor by the Bankruptcy Act Amendment Act, 1920.

If credit is in fact obtained, there need be no agreement to give it (/?. v. 
Peters, 16 Q.B.D. 636) ; rçnd credit “within the section” may in fact be obtained 
even though security for the debt is given. R. v. Fryer, 7 Cr. App. Rep. 
183. The offence is committed where the bankrupt keeps goods to the 
statutory extent though the order was for a less amount. R. v. Juhy, 55 
L.T. 788. Nor is it necessary to shew an intent to defraud. R. v. Duson, 
[1894] 2 Q.B. 176.

Under the original section, $50.00 was stated as the amount of credit. 
In the amendment, $500.00 was substituted.

91. (1) If any person who has on any previous occasion been adjudged 
bankrupt or made an authorized assignment or extension or arrangement with 
his creditors, is adjudged bankrupt , makes an authorized assignment or secures 
or asks for a composition, extension or arrangement with his creditors, he 
shall be guilty of an indictable offence and liable to a fine of one thousand 
dollars and to one year's imprisonment if, having, during the whole or any 
part of the two years immediately preceding the date of the presentation of
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the bankruptcy petition or of the making of the authorized assignment or of 
the securing or asking for the coin|K)sition, extension or arrangement, been 
engaged in any trade or business, he lias not kept proper books of account 
tliroughout those two years or such part thereof, as aforesaid, and if so engagé, 
at the date of presentation of the jxitition or the making of the assignment or 
the securing or asking for the oomi>oeition, extension or arrangement, there
after, whilst so engaged, up to the date of the receiving order, or the making 
of the assignment or the securing or asking for the composition, extension or 
arrangement, or has not preserved all books of account so kept: Provided 
that a person who has not kept or has not preserved such books of account 
sliall not be convicted of an offence under tliis section if his unsecured liabilities 
at the date of the making of the receiving order, or the assignment or of the 
securing or asking for the composition, extension or arrangement did not 
exceed nve hundred dollars or if he proves that in the circumstances in which 
he traded or carried on business the omission was honest and excusable.

(2) For the purixtses of this section, a rierson shall be deemed not to have 
kept proper books of account if he has not kept such books or accounts as arc 
necessary to exhibit or explain his transactions and financial position in his 
trade or business, including a book or books containing entries from day to 
day in sufficient detail of all case received and cash paid, and, where the trade 
or business has involved dealings in goods, also accounts of all goods sold and 
purchased, and statements of annual and other stock-takings.

(3) Paragraphs (i), (j) and (A) of section eighty-nine of this Act (which 
relate to the destruction, mutilation, and falsification and other fraudulent 
dealings with books and documents), shall, in their application to such books 
as aforesaid, have effect as if “two years next before the presentation of the 
bankruptcy petition” and “two yearè next before the date of the making of an 
authorized assignment” were substituted for the time mentioned in those 
paragraphs as tne time prior to such presentation or making witliin which the 
acts or omissions specified in those paragraphs constitute an offence.

For computation of time, see section 82 and annotations thereunder.
Rule 145 provides that no person shall, as against the trustee, lie entitled 

to withhold possession of the books of account belonging to the debtor or 
to set up any lien thereon.

02. If any creditor, or any jierson claiming to be a creditor, in any 
bankruptcy proceedings, or in any proceedings pursuant to section thirteen 
of this Act, for obtaining a composition, extension or arrangement of a debtor’s 
debts or of his affairs, or in any proceedings under an authorized assignment, 
wilfully and with intent to defraud makes any false claim, or any proof, 
declaration or statement of account, which is untrue in any material particular, 
he shall be guilty of an indictable offence, and shall on conviction on indict
ment be liable to imprisonment with or without hard labour for a term not 
exceeding one year.

An intention to defraud is essential to tliis offence. Ii. v. Brownlou', 
26 T.L.R. 345.

03. Where an authorized trustee rejxirts to any court exercising juris
diction under this Act that, in his opinion, a debtor in respect of whose estate 
a receiving order has been made or who has made an authorized assignment 
has been guilty of any offence under this Act, or where the court is satisfied, 
upon the representation of any creditor or inspector that there is ground to 
believe that the debtor has been guilty of any such offence, the court shall, 
if it appears to the court that there is a reasonable probability that the debtor 
will be convicted, order that the debtor be prosecuted for such offence Pro
vided that it shall not be obligatory on the court, in the absence of any appli
cation by the trustee for such an order, to make an order under this section 
for the prosecution of an offence unless it apiiears to the court that the circum
stances arc such as to render a prosecution desirable.

A trustee prosecuting without leave may not get costs out of the estate. 
Re Ilowes, Ex parte White, [1902] 2 K.B. 290.
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It was held in Mitiena v. Foreman, 58 L.J. (Q.B.) 40, that an order would 
not protect the trustee from an action for malicious prosecution.

In the corresponding section of the English Act, the application by the 
trustee is made ex parte and the debtor cannot appeal from the order. Ex 
parte Maraden, 2 Ch. D. 786.

Where there is reasonable evidence to go to a jury of a bankrupt liaving 
committed offences within this Act a prosecution will be directed, and the 
Court will not try the question whether the evidence is sufficient to induce 
a jury to find him guilty, though a prosecution will not be directed on mere 
suspicion. Ex parte Stallard; Re Howard, L.R. 3 Cb. 408; Ex parte Strick
land, 32 L.J. (Bank), 12.

04. Where a debtor lias been guilty of any criminal offence, he shall not, 
be «tempt from being proceeded against therefor by reason that he has 
obtained his diseliarge or that a composition, extension or scheme of arrange
ment has been accepted or approved.

As to the effect of a composition, extension, or scheme of arrangement, 
see sec. 13, and as to the effect of a diseliarge see sec. 61 and notes there
under.

05. (1) Where there is, in the opinion of the court, ground to believe 
that the bankrupt or any other nerson has been guilty of any offence under 
this Act, the court may commit the bankrupt or such other person for trial.

(2) For the purpose of committing the bankrupt or such other person for 
trial, the court shall have power to take depositions, bind over witnesses to 
appear, admit the accused to bail, or otherwise.

(3) In an indictment for an offence under this Act, it shall be sufficient 
to set forth the substance of the offence charged in the words of this Act 
specifying the offence, or as near thereto as circumstances admit, without 
alleging or setting forth any debt, act of bankruptcy, trading, adjudication, 
or any proceedings in, or order, warrant or document of, any court acting 
under this Act.

(4) Where any person is prosecuted for an offence under tliis Act no other 
prosecution shall be instituted against him for the same offence under any 
other Act.

See secs. 89, 90 and 91 as to bankruptcy offences by a bankrupt and 
notes thereunder.

96. Any person, who,— ,
(a) not being an authorized trustee, advertises or represents himself 

to be such ; or
(b) being an authorized trustee, either before providing the bond required 

by section fourteen, subsection four, of this Act, or after providing the same 
but at any time while the said bond is not in force, acts as or exercises any of 
the |K)wers of an authorized trustee; or

(c) having been appointed an authorized trustee, with intent to defraud 
fails io observe or to jierform any of the provisions of this Act, or fails duly to 
do, observe or jierform any act or duty which he may lie ordered to do, observe 
or i>erform by the court, pursuant to any of the provisions of this Act ; 
shall be guilty of an indictable offence and liable to a fine not exceeding one 
thousand dollars or to a term not exceeding two years’ imprisonment or to both 
such fine and such imprisonment.

The original section was repealed and the above section substituted 
therefor by the Bankruptcy Act Amendment Act, 1920.

See secs. 6 and 9 which require an authorized trustee to act in bankruptcy 
and assignment proceedings.

Section 9 declares any assignment by an insolvent debtor to an authorized 
trustee to be null and void. See annotations on trustees and sec. 1-1 on 
appointment of trustees and sec. 17 on duties and power of trustees with the 
annotations thereunder.
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07. Any person who maliciously institutes or carries on against any ' Annolation. 
ix-rson who has not done or suffered any act of bankruptcy any proceeding in 
bankruptcy under this Act shall be guilty of an indictable offence and liable 
to a fine not exceeding one thousand dollars or to a term not exceeding two 
years imprisonment, or to both such fine and such imprisonment.

This section was repealed by the bankruptcy Act Amendment Act,
1920.

The proclamation of the Governor in Council declared that the Bank
ruptcy Act shall come into force on the 1st of July, 1920.

The General Rules and Forms under the Bankruptcy Act became effective 
on the same date.

6. GENERAL RULES UNDER THE BANKRUPTCY ACT.

1. These Rules may be cited as “the Bankruptcy Rules,” and shall 
come into operation on the First day of July, A.D. 1920. (E.R. 1 in part.)

2. (1) In these Rules, unless the context or subject matter otherwise 
requires,—

“The Act” means “The Bankruptcy Act” ami amendments thereto 
for the time being in for<*e.

“The Court” means the Court as defined by The Bankruptcy Act 
ami includes a Registrar when exercising the powers of the Court pursuant 
to the Act or these rules.

“Creditor” includes a corporation and a firm of creditors in partner*

“Contributory” means a contributory as defined by Section 36 (2) of the
Act.

“Judge” means the Judge to whom bankruptcy business is for the time 
being assigned in any Court having jurisdiction under the Act, or any other 
Judge having authority under the Act or these rules to act.

“Proper Officer” means the officer appointed by the Chief Justice of 
the Court for the transaction or disposal of the particular matter in question.

■“Province” includes Territory.
“Registrar” means a registrar, deputy registrar or local registrar having 

jurisdiction in bankruptcy.
“Seal” shall mean the seal ordinarily used in civil actions and matters 

before it by the Court having jurisdiction, and the words “Scaled” or “and 
Scaled” where used shall refer to such seal.

“Taxing Officer” means and includes the officer of the Court whose 
duty it is to tax costs in bankruptcy proceedings or in pursuance of an author
ized assignment or conqxisition, extension or scheme of arrangement.

“Trustee” or “authorized trustee” means a Trustee or authorized trustee 
ns defined by The Bankruptcy Act .

“Written” “writing” and any like expression shall include typewriting, 
printing and mimeographing or partly one and partly another.

(2) The definitions contained in section two of the Act shall, where 
applicable and unless the context or subject matter otherwise* requires, apply 
to and !>c part of these rules.

It. (1) The forms in the Appendix, where applicable, or forms to the like 
effect with such variations as circumstances may require, shall l>c used.
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Annotation. Where such forme are applicable any costs occasioned by the use of any 
other or more prolix forms shall be borne by or disallowed to the party using 
the same, unless the Court shall otherwise direct. (E.R. 5.)

(2) The provisions contained in the forms prescribed shail be deemed 
to be authorised by these rules.

4. All matters and applications shall be heard and determined in 
Chambers unless the Court or a Judge shall in the particular matter or appli
cation otherwise direvt.

5. A Registrar may without any general or special directions of the 
Judge hear and determine any matter or application referred to in Section 
65 (2) of the Act.

B. Any matter or application pending before a Registrar which under 
the Act, or the Bankruptcy Rules for the time being in force, a Registrar 
has jurisdiction to determine, shall be adjourned to be heard before the 
Judge, if the Judge shall, either specially or by any general direction appli
cable to the particular case, so direct. (E.R. 8.)

PROCEEDINGS.

7. Every proceeding in Court under the Act shall be dated, and shall 
be intituled in the name of the Court in which it is taken “In Bankruptcy,” 
and then in the matter to which it relates. Numbers and dates may be 
denoted by figures. (E.R. 10.)

(2) Unless otherwise provided, all proceedings and documents required, 
under the Act or these Rules, to be filed in Court or with the proper officer 
shall be filed with the registrar.

8. All proceedings in Court shall be written on sheets of paper of the 
size ordinarily used in civil actions or matters before it by the Court; but 
no objection shall be allowed to any proof, affidavit, or other proceedings 
on account of its being written or printed on paper of other size. (E.R. 11.)

0. All proceedings of the Court shall remain of record in the Court, 
but they may at all reasonable times be inspected* by any person. (E.R. 
12 in part.)

10. All petitions, and warrants and subpoenas issued by the Court shall 
be sealed. (E.R. 14.)

11. (1) The Judge may at any time, for good cause shown, order the 
proceedings in any matter under the Act, to be transferred to the Court in 
another bankruptcy district or division. (E.R. 18.)

(2) Where the proceedings in any matter are transferred to the Court 
in another bankruptcy district or division the proper officer of the first Court 
shall send by jrost the records of proceedings transferred, to the Registrar of 
the Court in the bankruptcy district or division to which the transfer is made 
and shall include with such records a copy of the order of transfer. (E.R. 22 
modified.)
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12. When a bankruptcy proceeding lias been commenced in a bankruptcy 
district or division in which it should not have been commenced, I he Judge 
of the Court of such bankruptcy district or division may order that the pro
ceeding shall be transferred to the Court in the bankruptcy district or division 
in which the same should have been commenced, or that it be continued 
in the Court in which it was commenced; but, unless and until a transfer
is made under these Rules, the proceeding shall continue in the Court in 

which it was commenced. (E.R. 24 in part.)

13. Where proceedings in bankruptcy have been commenced against 
a corporation or where a corporation has made an authorised assignment, 
the Court may, on the application of the trustee or any creditor or share
holder, grant leave that all further proceedings in the winding up of the cor
poration or liquidation of its assets be continued under The Winding Up Act 
and amendments thereto, and may make such order for the transfer of pro
ceedings or to effectuate such leave as to the Court shall seem best.

Motions and Practice.

14. Every application (unless otherwise provided by these Rules, or 
the Court shall in any particular case otherwise direct) shall be made by 
motion. (E.R. 26.)

15. Where any party, other than the applicant, is affected by the motion- 
no order shall be made, unless upon the consent of such party duly shown to 
the Court, or upon proof to the satisfaction of the Court that notice of the 
intended motion had been duly served uj>on such party; provided that the 
Court, if satisfied that the delay caused by serving notice would or might 
entail serious mischief, may make any order ex parte upon such terms as to 
costs and otherwise, and subject to such undertaking, if any, as the Court may 
think just; and any party affected by such order may move to set it aside. 
(E.R. 27.)

16. Unless the Court gives leave to the contrary, notice of motion 
shall be served on any party to be affected thereby not less than four days 
before the day named in the notice for hearing the motion. An application 
for leave to serve short notice of motion may be made ex parte. (E.R. 28.)

17. In cases in which personal service of any notice of motion, order, 
or other proceeding, is required the same may be effected by delivering to 
each party to be served a copy of the notice of motion, order, or other proceed
ing, as the case may be. (E.R. 32 in part.)

18. Every affidavit to be used in supjiorting or opposing any motion 
or application shall be filed with the projier officer not later than the day before 
the day of the hearing. (E.R. 33.)

10. A party intending to move shall, not later than the day before the 
day of the hearing, file with the proper officer a copy of his notice of motion. 
(E.R. 35 in part.)
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Annotation. Settlement of Order.

20. All orders made by a Judge in Cliambers shall be settled and signed 
by him or by the Registrar or proper officer. All orders made by the Registrar 
shall be settled and signed by the Registrar. The person who has the carriage 
of any order which in the opinion of the Judge or Registrar requires to be 
settled shall obtain from the Judge or Registrar, as the case may be, an appoint
ment to settle the order and give reasonable notice of the appointment to 
all persons who may be affected by the order, or to their solicitors. (E.R. 37 
in part.)

Security in Court.

21. (!) Except where otherwise provided any security required to be 
given shall be by bond of a guarantee company or corporation approved by the 
Court. (E.R. 38 modified.)

(2) Provided, however, that the Court may in its discretion permit the 
security to be given by bond with one or more surety or sureties to the Registrar 
of the Court or to the person proposed to be secured and in such case the Court 
may require the surety or sureties to make an affidavit of justification and may 
also require such notice to be given to the person proposed to be secured as 
the Court deems advisable or expedient,

22. The bond shall be taken in a penal sum, which shall be not less than 
the sum for which security is to be given, and probable costs to be estimated 
by the Court, unless the opposite party consents to it being taken for a less 
sum. (E.R. 39.)

23. Where a person is required to give security he may, in lieu thereof, 
lodge in Court a sum equal to the sum in question in respect of which security 
is to be given and the probable costs to be estimated as aforesaid of the trial of 
the question, together with a memorandum to be approved of by the Registrar 
and to be signed by such person, his solicitor, or agent, setting forth the con
ditions on which the money is deposited. (E.R. 40.)

24. Where a person makes a deposit of money in lieu of giving a bond, 
he shall forthwith give notice in writing to the person to whom the security 
is to be given of such deposit having been made. (E.R. 46.)

25. Except as in the Act or these Rules otherwise provided the Rules 
for the time being in force in civil actions or matters before it of the Court 
relating to payment into or out of Court of moneys shall apply to moneys 
lodged in Court or to be paid out of Court under these Rules. (E.R. 41 
modified.)

AFFIDAVITS.

20. Every affidavit shall be drawn up in the first jierson, and shall state 
the description and true place of abode of its de|>oncnt, and shall be divided 
into paragraphs, and every paragraph shall be numbered consecutively, 
and as nearly as may 1m» shall be confined to a distinct portion of the subject. 
No costs shall l>e allowed for any part of an affidavit containing unnecessary 
matters or which in the opinion of the taxing officer is unduly prolix. (E.R. 
50 and 51.)
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27. The Court may order to be struck out from any affidavit any matter 
which is scandalous, and may order the costs of any application to strike out 
such matter to be paid as between solicitor and client. (E.R. 53.)

28. No affidavit having in the jurat or body thereof, any interlineation, 
alteration, or erasure shall, without leave of the Court, be read or made use 
of in any matter depending in Court unless the interlineation, alteration or 
erasure is authenticated by the initials of the officer or person taking the 
affidavit. (E.R. 54 in part.)

20. Where an affidavit is sworn by any person who appears to the 
jierson taking the affidavit to be illiterate or blind, the person taking the 
affidavit shall certify in the jurat that the affidavit was read in his presence 
to the deponent, that the deponent seemed perfectly to understand it, and 
that the deponent made liis signature or declared liis inability to sign in the 
presence of such person. No such affidavit shall be used in evidence in the 
absence of this certificate, unless the Court is otherwise satisfied that the 
affidavit was read over to and appeared to be perfectly understood by the 
deponent. (E.R. 55.)

30. The Court may receive any affidavit sworn for the purpose of being 
used in any matter notwithstanding any defect by misdescription of parties or 
otherwise in the title or jurat, or any other irregularity in the form thereof, 
and may direct a memorandum to be made on the document that it has been 
so received. (E.R. 56.)

31. No affidavit (other than a proof of debt) shall be sufficient if sworn 
before the solicitor acting for the party on whose behalf the affidavit is to 
be used, or before any agent, clerk or partner of such solicitor, or before the 
party himself. (E.R. 58 in part.)

32. Where by this Act or in these Rules it is provided that an affidavit 
or declaration be made by a debtor, authorized trustee or any other person and 
such debtor, authorized trustee or other person is a corporation such affidavit 
or declaration may be made by the Manager or by any officer or employee 
of the corporation who has knowledge of the facts deposed to providing that 
he states therein that he has such knowledge.

33. The Court shall take judicial notice of the seal and/or signature 
of any person authorized by or under the Act or these rules to take affidavits 
or to certify to such authority. (E.R. 60.)

• WITNESSES AND DEPOSITIONS.

34. Any party to any proceeding in Court may by a writ of subpoena in 
the prescribed form, with or without a clause requiring the production of 
hooks, deeds, papers, documents and writings, require the attendance of a 
witness for the purpose of using his evidence upon any motion, petition or 
other proceeding before the Court or any Judge or Registrar. The name 
of one or more witnesses may be inserted in the subpoena. (E.R. 61 and 
K.B. Man., 489.)

35. A copy of the subjwena shall be served iiersonally, on the witness, 
within a reasonable time before the time of the return thereof and service of
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Annotation, the subpoena may where required, be proved by affidavit. (E.R. 62 and 63 
modified.)

36. The costs of witnesses, whether they have been examined or not, 
may, in the discretion of the Court or taxing officer, be allowed; provided, 
however, that the Court may at any time limit the number of witnesses to be 
allowed on taxation of costs. (E.R. 64 and 65.)

37. The Court may, in any matter where it shall appear necessary for 
the purpose of justice, make an order for the examination upon oath before 
the Court or any officer, or other person, and at any place, of any witness or 
person, and may empower any party to any such matter to give such deposi
tions in evidence therein on such terms (if any) as the Court may direct. 
(E.R. 66.)

38. (1) Where the evidence of any person is taken on or for use on the 
hearing of any motion, application or issue or in pursuance of an order for 
examination, commission or letters of request or where the debtor or any other 
person is examined under section 56 of the Act, or otherwise under the Act 
or these Rules, such evidence or examination may be taken in shorthand by a 
shorthand writer approved and duly sworn by the judge, registrar, or person 
before whom the examination is taken. A shorthand writer who has been 
duly appointed to report trials at sittings of the Court need not be sworn.

(2) When taken in shorthand the evidence or examination may be taken 
down by question and answer; and unless otherwise ordered it shall not be 
necessary for the depositions to be read over to or signed by the person 
examined, unless the judge or registrar so directs, when the examination is 
taken before a judge or registrar, or in other cases unless any of the parties 
so desire.

(3) A copy of the depositions so taken, certified by the judge, registrar 
or person before whom the same were taken as correct, shall for all piu-jioscs 
have the same effect as the original depositions in ordinary cases.

30. An order for examination, commission or letters of request to 
examine witnesses, and the writ, order, commission or request, shall follow 
the forms for the time being in use in the Court in civil actions or matters 
before it with such variations as circumstances may require. (E.R. 69 
modified.)

40. The Court may, in any matter, at any stage of the proceedings, 
order the attendance of any person for the purpose of producing any writings 
or other documents named in the order, which the Court may think fit to be 
produced. (E.R. 70.)

41. Any person wilfully disobeying any subpoena or order requiring 
his attendance for the purpose of being examined or producing any document 
shall be deemed guilty of contempt of Court, and may be dealt with accord
ingly. (E.R. 71.)

42. Any witness required to attend for the purpose of being examined, 
or to produce any document, or to give evidence, shall be entitled to the witness 
fees and conduct money provided by the tariff of costs in the appendix hereto. 
(E.R. 72 in part.)
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Discovery and Examination.

43. Any party to any proceeding in Court may with leave of the Court, 
administer interrogatories to, or obtain discovery of documents or examination 
for discovery from any other party to such proceeding, or any other person as 
authorised by the Court and may also cross-examine any jierson upon an 
affidavit made by him in such a prodeeding. Proceedings under this Rule 
shall be regulated as nearly as may be by the Rules of the Court for the time 
being in force in relation to like matters in civil actions or matters in such 
Court. An application for leave under this Rule may be made ex parte. 
(E.R. 73 modified.)

Warrants, Arrests and Commitments.

44. A warrant of seizure, or a search warrant, or any other warrant 
issued under the provisions of the Act, or these rules, shall be addressed to 
the Sheriff or such other officer or person as the Court may in each case direct.
(E.R. 80.)

45. When a debtor is arrested under a warrant issued under section 
fifty-five of the Act, he shall be given into custody of the Governor or Keeper 
of the prison or gaol mentioned in the warrant, who shall produce such debtor 
before the Court as it may from time to time direct, and shall safely keep 
him until such time as the Court shall otherwise order; and any books, 
papers, moneys, goods, and chattels in the possession of the debtor, which may 
be seized, shall forthwith be lodged with the trustee. (E.R. 81.)

46. Where a person is apprehended under a warrant issued under 
section fifty-six (2) of the Act the officer apprehending him shall forthwith 
bring him before the Court issuing the warrant to the end that he may t>c 
examined, and if he cannot immediately be brought up for examination or 
examined, the officer shall deliver him into custody of the Governor or Keej»er 
of the prison or gaol mentioned in the warrant, and the said Governor or 
Keeper shall receive him into custody and shall produce him before the Court 
as it may from time to time direct or order and subject to such direction or 
order shall safely keep him. (E.R. 82.)

47. The officer executing a warrant issued under section fifty-six (2) 
of the Act shall forthwith, after apprehending the |>erson named in the warrant 
anil bringing him before the Court as in the last preceding rule mentioned, 
or after delivering him to the Governor or Keeper of the prison or gaol in the 
last preceding rule mentioned, as the ease may be, report such apprehension 
or delivery to the Court issuing the warrant, and apply to the Court to appoint 
a day and time for the examination of the person so apprehended, and the 
Court shall thereupon appoint the earliest practicable day for the examination 
and shall issue its direction or order to the said Governor or Kee|>er to produce 
him for examination at a place and time to be mentioned in such direction 
or order. Notice of any such appointment shall forthwith be given by the 
Registrar to the Trustee and to such other ]x‘rson who ahull have applied 
for the examination or warrant. (E.R. 82.)

48. Where an order of committal is made against any person, for dis
obeying any order of the Court, to do some particular act or thing, the Court

Annotation.
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Annotation, may direct that the order of committal shall not be issued, provided that such 
person complies with the previous order within a specified time. (E.R. 85.)

40. Where a debtor or witness refuses or neglects to attend at the time 
and place appointed for his examination or, if attending, refuses to be sworn, 
or to answer any lawful question, the rules of practice for the time being in 
force in similar or analogous proceedings in civil actions or matters before 
the Court shall in so far as the same are applicable, and not inconsistent with 
the Act or these Rules, apply.

Service and Execution of Process.

SO. Every solicitor suing out, filing or serving any petition, notice, 
summons, order, or other document, shall indorse thereon his name or firm 
and place of business, which shall be called his address for service. All notices, 
orders, documents, and other written communications which do not require 
personal service shall be deemed to be sufficiently served on such solicitor 
if left for him at his address for service. (E.R. 87.)

61. Service of notices, orders, or other proceedings shall be effected 
before the hour of five in the afternoon, except on Saturdays, when it shall 
be effected before the hour of one in the afternoon. Service affected after 
five in the afternoon on any week day, except Saturday, shall for the purpose 
of computing any period of time subsequent to such service be deemed to have 
been effected on the next following day wlrich is not a legal holiday. Service 
effected after one in the afternoon on Saturday shall for the like purpose be 
deemed to have been effected on the next following day which is not a legal 
holiday. (E.R. 88.)

52. It shall be the duty of the sheriff or bailiff of the Court having 
jurisdiction or such officer, or officers as the Court may direct, to serve such 
orders, summonses, petitions a"d notices as the Court may require him to 
serve; to execute warrants and other process; and to do and perform all 
such things as may be required of him by the Court. Where any notice or 
other proceeding may be served by post it shall be sent by registered letter. 
(E.R. 89 in part.)

53. Every order of the Court may be enforced as if it were a judgment 
of the Court. (E.R. 91.)

Costs and Taxation.

54. (1) The Court in awarding costs may direct that the same shall be 
taxed and paid as between party and party or as between solicitor and client, 
or the Court may fix a sum to be paid in lieu of taxed costs.

(2) In the absence of any express direction costs of an opposed motion 
shall follow the event, and shall be taxed as between party and party.

(3) Where an action is brought by or against an authorised trustee as 
representing the estate of the debtor, or where an authorized trustee is made 
a party to a cause or matter, on his application or on the application of any 
other party thereto, he shall not be personally liable for costs unless the Judge 
before whom the action, cause or matter is tried for some special reason 
otherwise directs. (E.R. 96 modified.)



S3 D.L.R.] Dominion Law Reports. 213

55. (1) When a receiving order is made on a creditor's petition the 
costs of the i>et it inning creditor shall be taxed and be payable out of the estate.

(2) When the proceeds of the estate are not sufficient for the payment of 
the petitioning creditor’s costs and of any costs necessarily incurred by the 
trustee down to the conclusion of the first meeting of creditors the Court may 
order such costs to be paid by the petitioning creditor. (E.R. 187 in part.)

56. The costs directed by any order to be paid shall l>e taxed on produc
tion of a copy of such order, and the allocatur or certificate of taxation shall 
be signed and dated by the taxing master or officer and delivered to the jierson 
who presented such bill for taxation. (E.R. 98.)

57. (1) The tariff of costs set forth in the Appendix and the regulations 
contained in such tariff, shall, subject to these Rules, apply to the taxation 
and allowance of costs and charges in all proceedings.

(2) Where the estimated assets of the debtor, in accordance with the 
certificate of the authorized trustee, do not exceed the sum of fifteen hundred 
dollars a lower scale of solicitor’s costs shall be allowed in all proceedings under 
the Act in which costs are payable out of the estate, namely—two-thirds of the 
charges ordinarily allowed, disbursements being added, unless the Court by 
order directs that increased costs be allowed. (E.R. 103 modified.)

58. Every person whose bill or charges is or are to be taxed shall in all 
cases give not less than two days’ notice of the appointment to tax the same 
to the Trustee. (E.R. 112.)

50. Every person whose bill or charges is or arc to be taxed shall on 
application of the trustee furnish to the trustee a copy of his bill or charges 
so to be taxed on payment at the rate of fifteen cents per folio, which payment 
may be charged to the estate. (E.R. 114 in part.)

60. Where the joint estate of any co-debtors is insufficient to defray 
any costs or charges properly incurred the trustee may pay such costs and 
charges as cannot be paid out of the joint estate out of the separate estates 
of such co-debtors or one or more of them in such pro|>ortion as he may 
determine, with the consent of the inspectors of the estates out of which the 
payment is intended to be made, or, if such inspectors withhold or refuse 
their consent, then with the approval of the Court. (E.R. 121 modified.)

61. Subject to the provisions of the Act, no costs shall be paid out of the 
estate or assets of the debtor, excepting the costs of the solicitor or solicitors 
employed by the trustee and such costs as have been awarded against the 
trustee or the estate of the debtor by order of the Court in any action or 
proceeding under the Act or these Rules.

Fees.

62. The fees to be charged for or in respect of proceedings under the Act 
shall be as fixed by the tariff in part three of the Apjiendix and shall be collet ted 
and may be retained by the registrars or other proper officers who perform 
the duties under the Act or these Rules in resjwrt of which such fees are pay
able. In case of any proceedings not covered by the tariff a fee may be 
charged of an amount equal to the tariff fee for the proceeding most nearly 
resembling the one in question. In the case of any dispute as to the amount 
of fees charged the Judge shall fix and settle the amount.

Annotation.
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Annotation. Rules Relating to the Business of the Court.

63. The Judge or Judges of the Court appointed by the Minister of 
Just ire to have jurisdiction in bankruptcy shall with the approval of the Chief 
Justice of the Court regulate the bankruptcy sittings and vacations of the 
Court. (E.R. 122.)

64. Any Registrar in bankruptcy may act for any other Registrar. 
(E.R. 124 in part.)

65. Writs of execution shall issue from the proper office of the Court and 
all proceedings thereon and in relation thereto shall be regulated as nearly 
as may be by the Rules of the Court for the time being in force in relation to 
executions in civil actions or matters before such Court. (E.R. 126.)

66. Where any registrar, clerk or other officer in bankruptcy refuses or 
neglects to act as such registrar, clerk or other officer or to perform or carry 
out any act, matter or thing connected with the office to which he has been 
appointed or assigned for the transaction or disposal of any matter in respect 
of which power or jurisdiction is given by “The Bankruptcy Act” or by these 
Rules, then, and in every such case, the registrar, clerk or other officer so 
neglecting or refusing, shall be guilty of contempt of Court and be liable to be 
punished accordingly.

Appeals from Registrar.

67. An appeal from the registrar shall be by ordinary notice of motion 
to the Judge of the bankruptcy district or division in which the proceedings 
are pending. No appeal shall be brought unless the notice thereof is filed 
with the registrar and served within ten days after the pronouncing of the 
order or decision complained of, or within such further time as may be allowed 
by the Judge. The notice shall set forth fully the grounds of appeal. No 
security for the costs of the appeal need be given by the appellant.

Appeals to Appeal Court.

68. No appeal from a Judge to the Appeal Court shall be brought unless 
notice thereof is filed with the registrar and served within ten days after the 
pronouncing of the order or decision complained of or within such further 
time as may be allowed by a Judge.

(2) At or before the time of entering an appeal the party intending to 
appeal shall lodge in the Court the sum of one hundred dollars to satisfy, in 
so far as the same may extend, any costs that the appellant may be ordered 
to pay. Provided that the Appeal Court may in any special case increase or 
diminish the amount of such security or dispense therewith. (E.R. 131.)

60. The proper officer of the Court appealed from shall upon receiving 
a copy of the notice of appeal promptly transmit to the Registrar of the Appeal 
Court the notice of appeal and the file of proceedings in the matter under 
appeal. (E.R. 133.)

70. Where an issue or question is, under the provisions of section 
seventy-one of the Act, tried by a Court other than the Court in which the 
bankruptcy proceedings are ilending, any appeal from the decision of such
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Court shall be made to and be heard by the Appeal Court of the province 
in which the bankruptcy proceedings are landing.

71. Subject to the foregoing Rules, appeals to the Appeal Court in any 
bankruptcy district or division shall be regulated by the Rules of such Court, 
for the time being, in force in relation to ap|ieals in civil actions or matters. 
(E.K. 134 modified.)

Appeaia to Supreme Court.

72. An application for special leave to appeal from a decision of the 
Appeal Court and to fix the security for costs, if any, shall t>e made to a Judge 
of the Supreme Court of Canada within thirty days after the pronouncing 
of the decision complained of and notice of such application shall Ik* served 
on the other party at least fourteen days Indore the hearing thereof.

(2) Where any security for the costs of such appeal is fixed the same shall 
be given to the Registrar in the manner and form prescribed by the rules 
and practice of the Supreme Court of Canada, or in manner and form to like

73. Subject to the foregoing Rules appeals to the Supreme Court of 
Canada shall, as nearly as possible, Ini regulated by the Rules of such Court 
for the time being in force in relation to appeals in civil matters or actions.

74. Every petition shall Ini fairly written and no alteration, inter
lineations, or erasures shall l>e made therein, after the same has been filed, 
without the leave of the Registrar. (E.R. 145 in part.)

75. A petitioning creditor who is resident abroad, or whose estate is 
vested in a trustee under any law relating to bankruptcy, or against whom a 
petition is pending under any such law, or who has made default in payment of 
any judgment, order for payment of money or of any costs ordered by any 
Court to be paid by him to the debtor, may l»e ordered to give security for 
costs to the debtor. (E.R. 150 modified.)

70. With every creditor’s petition when filed there shall be lodged a copy 
to be sealed and issued to the petitioner. The jictitioii shall be deemed to 
have been presented to the Court on the day of the filing thereof.

77. A true copy of the creditor’s iictition together with a notice of the 
time and place of the presentation and hearing thereof shall be iwrsonally 
served upon the debtor at least eight days before the presentation and hearing; 
provided that where it is proved to the satisfaction of the Court that the 
debtor has absconded, or in any other case for good cause shown, the Court 
may, on such terms, if any, as the Court may think fit to impose, hear the 
petition at such earlier date and without such service as the Court may deem 
ex|icdient. (E.R. 155 and 150 modified.)

78. If the Court is satisfied by affidavit or other evidence that the 
debtor is keeping out of the way to avoid service of the jietition or any other 
document, or service of any other legal process, or that for any other cause 
prompt tiersonal service cannot be effected, it may order substituted service 
to be made by delivery of the petition or such other document to some adult
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Annotation, inmate at his usual or last known residence or place of business, or by registered 
letter, or in such other manner as the Court may direct, and such |ietition or 
other document shall then be deemed to have been duly served on the debtor. 
(E.R. 156 modified.)

70. Service of the |>etition may be proved by affidavit, with a sealed 
copy of the petition attached, and the same shall be filed in Court as soon as 
practicable after the service. (E.R. 157.)

80. Any notice, |ietition or other document for which iiersonal service is 
necessary shall be deemed to be duly served on all the members of a firm if it 
is served at the principal place or one of the principal places of business of the 
firm in the province wherein the proceedings are taken or if there is no such 
place then at the principal place of business of the firm in Canada, on any one 
of the partners, or upon any jierson having at the time of service the control 
or management of the partnership business there. (E.R. 279 modified.)

81. The provisions of the last preceding rule shall so far as the nature 
of the case will admit apply in the case of any person carrying on business 
within the jurisdiction in a name or style other than his own. (E.R. 280.)

82. Any notice, petition or other document for which personal service 
is necessary shall lie deemed to be duly served on a cor|>oration if it is served 
at the head office or principal place, or one of the principal places of business 
of a corporation in the province wherein the proceedings are taken or if there 
is no such place at the head office or principal place of business of the corpora
tion in Canada, on the president, vice-president, secretary, treasurer, manager 
or Upon any officer of the cori>oration or upon any person having at the time 
of service the control or management of the business of the corporation at the 
place of such service.

83. Where a debtor is not in Canada, the Court may order service of the 
petition, or any other doemnent to be made within such time and in such 
manner and form as it shall think fit. (E.R. 158 and 183 modified.)

84. If a debtor against whom a bankruptcy petition has been filed dies 
before service thereof, the Court may order service to be effected on the per
sonal representatives of the debtor, or on such other person as the Court may 
think fit. (E.R. 159.)

Interim Receiver.
85. After the presentation of a petition, upon the application of a 

creditor, or of an authorised trustee, or of the debtor himself, and upon 
proof by affidavit of sufficient grounds for the ap|x>intn.ent of an authorized 
trustee as interim receiver of the projierty of the debtor or any part thereof, 
the Court may, if it thinks fit, and upon such terms as may be just, make such 
np|X)intment ; such order may be made ex parte. (E.R. 160 modified.)

80. Where, after an order has been made appointing an authorized 
trustee interim receiver, the |)etition is dismissed, the Court shall, upon 
application to be made within 21 days from the date of the dismissal thereof, 
adjudicate, with respect to any damages or claim thereto arising out of the 
ap|M)intment, including the proper remuneration of the trustee, and shall 
make such order as the Court thinks fit. (E.R. 165 modified.)
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Hearing of Petition.

87. Where a debtor intends to show nuise against a petition he shall 
file a notice with the proper officer, specifying the statements in the |*etition 
which he intends to deny or dispute, and shall transmit by jxwt to the solicitor 
of the petitioning creditor, a copy of the notice three days before the day on 
which the |>etition is to lie heard. (E.R. 109.)

88. If the debtor does not appear at the hearing, the Court may make a 
receiving order and adjudge the debtor bankrupt on such proof of the state
ments in the petition as the Court shall think sufficient. (K.R. 170.)

89. On the appearanoe of the debtor to show cause against the petition, 
the petitioning creditor's debt, and the act of bankruptcy, or such of those 
matters as the debtor shall have given notice that he intends to dispute, 
shall Ik- proved to the satisfaction of the Court by affidavit or by any evidence 
which would be admissible to prove the facts in a civil action in the Court. 
(E.R. 171 modified.)

IK). Where proceedings on a petition have been stayed for the deter
mination of the question of the validity of the |>etitioning creditor’s debt, 
which question may lie determined in such manner as the Court may direct, 
and such question has been decided in favour of the validity of the debt, the 
registrar shall on product ion of the judgment of the Court, or a copy thereof, 
and on the application of the |ietitioning creditor fix a day on which further 
proceedings on the pet il ion may be had. The |>ctitioning creditor shall 
within forty-eight hours of the date of said ap|x>intment mail or deliver to the 
debtor, at the address given in his notice of dispute, a notice in writing of such 
appointment, and a like notice to his solicitor, if known. (E.R. 174 modified.)

91. Where proceedings on a petition have been stayed for the deter
mination of the question of the validity of the |M-titinning creditor’s debt, 
ami such question has been decided against the validity of the debt the 
registrar shall on the production of the judgment of the Court or a copy thereof, 
and on application of the debtor fix a day on which he may apply to the Court 
for the dismissal of the petition with costs. The debtor shall within forty- 
eight hours of the date of the ap|K>intmcnt mail or deliver to the |ietitioner 
(and to his solicitor, if known) notice in writing of the time and place fixed 
for the hearing of the application. (E.R. 175 modified.)

Receiving Order.

92. When a receiving order is made on a creditor’s petition there shall 
lie stated in the receiving order the nature and date, or dates of the act, or 
acts, of bankruptcy upon which the order has been made. (E.R. 179 in part.)

93. The Trustee shall cause a copy of the receiving order or of the order 
appointing the trustee an interim receiver, as the case may lx*, to lie served 
on the debtor. (E.R. 182.)

94. A receiving order against a firm shall operate as a receiving order 
not only against the firm, but also against each person who at the date of the 
order is a partner in that firm. (E.R. 285 modified.)

Annotation.



218 Dominion Law Reports. [53 DA*.

Annotation. 05. The rights or liabilities of any past or present limited partner of a 
limited partnership, against which a receiving order has been made or which 
has made an authorised assignment, as such rights or liabilities are fixed or 
defined by the statutory provision (if any) of the province wherein the partner
ship business is or has been carried on, shall not in any way be prejudiced or 
affected by these Rules. (E.R. 290 modified.)

00. An application to the Court to rescind a receiving order or to stay 
proceedings thereunder, or to annul an adjudication, shall not be heard 
except upon proof that notice of the intended application and a copy of the 
affidavits in support thereof have been duly served upon the trustee. Unless 
the Court gives leave to the contrary, notice of any such application together 
with copies of such affidavits shall be served on the trustee not less than four 
days before the day named in the notice for hearing the application. Pending 
the hearing of the application, the Court may make an interim order staying 
such of the proceedings as it thinks fit. (E.R. 188.)

Statement of Affairs.

07. (1) Every debtor shall be furnished by the trustee with instructions 
for the preparation of his statement of affairs. Such statement of affairs 
shall be made out in duplicate and shall be verified by the debtor. The 
tr stee shall file with the Registrar one of such verified statements. (E.R. 
189 modified.)

(2) Where the debtor is a partnership it shall submit a statement, in 
duplicate, of its partnership affairs verified by one of the partners or by the 
manager in charge of the business and each partner shall submit a statement, 
in duplicate, of his separate affairs verified personally.

(3) Where the debtor is a corporation the statement of affairs, in duplicate, 
shall be verified by the president, vice-president, secretary, treasurer, general 
manager, manager or by any officer or director of the corporation having 
knowledge of the facts contained in such statement.

Composition, Extension or Scheme of Arrangement.

08. Where a debtor intends to submit a proposal for a composition, 
extension or scheme of arrangement the prescribed forms in the appendix, 
of pro|x>sal, notice and rc|>ort shall be used by the trustee for the pur|x)sc of 
meetings of creditors for consideration of the proposal. (E.R. 200.)

00. Whenever an application is made to the Court to approve of a com
position, extension or scheme, the trustee shall, not less than seven days 
before the hearing of the application, send notice by registered mail of the 
application to the debtor and to every creditor, who has proved his debt ; 
and the trustee shall file his report not less than two days before the time 
fixed for hearing the application. (E.R. 203 and 205.)

100. In any case in which an application is made to the Court to approve 
a com|K)sition, extension or scheme and the trustee reports to the Court any 
fact, matter, or circumstance which would justify the Court in refusing to 
approve of the composition, extension or scheme, such application shall l>e 
deemed to be an opposed application within the meaning of section 65 (2) 
(d) of the Act. (E.R. 204.)
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101. On the hearing of any application to the Court to approve of a com
position, extension or scheme the Court shall in addition to considering the 
report of the trustee hear the trustee, the debtor and/or any opposing, objecting 
or assenting creditor thereon, and an appeal to the Court of Appeal shall lie 
at the instance of the trustee, the debtor or any such creditor from any order 
of the Court made upon such application. (E.R. 206 modified.)

102. No costs incurred by a debtor, of or incidental to an application 
to approve a composition, extension or scheme, other than the costs incurred 
by the trustee, shall be allowed out of the estate if the Court refuses to approve 
the composition, extension or scheme. (E.R. 207.)

103. The Court before making an order approving a composition, 
extension or scheme shall, in addition to investigating the other matters as 
required by the Act, require proof that the provisions of section 13 (1) and 
(2) of the Act have been complied with. (E.R. 208 in part.)

104. At the time a composition, extension or scheme is approved, the 
Court may correct or supply any accidental or formal slip, error, or omission 
therein, but no alteration in the substance of the composition, extension or 
scheme shall be made. (E.R. 211.)

105. Where a composition, extension or scheme is annulled, the property 
of the debtor shall, unless the Court otherwise directs, forthwith re-vest in 
the trustee, if any, in whom the estate was originally vested without any 
special order being made or necessary. (E.R. 216 modified.)

106. Every person claiming to be a creditor under any composition, 
extension or scheme, who has not proved his debt Ixîfore the approval of such 
composition, extension or scheme, shall lodge his proof with the trustee there
under, who shall admit or disallow the same. And no creditor shall be entitled 
to enforce payment of any part of the sums payable under a composition, 
extension or scheme unless and until he has proved his debt and his proof has 
been admitted or allowed. (E.R. 219.)

Discharge of Trustee.
107. The application of an authorized trustee for a grant of discharge 

(whether full or partial) shall be made in the prescribed form to the Registrar 
and shall be verified by the affidavit of such authorized t rustec. Such applica- 
tion shall contain or have attached thereto a complete and itemized statement 
showing all moneys realized by such authorized trustee from and out of the 
property of the bankrupt or assignor and of all moneys disbursed and expenses 
incurred and the remuneration claimed by such authorized trustee; and full 
particulars, description and value of all property Iwlonging to the estate 
which has not been sold or realized u|>on, setting out the reasons why such 
property has not been sold or realized upon; and full particulars and informa
tion with regard to any unsettled disputes, actions or proceedings between 
such authorized trustee and either the debtor or any creditor or creditors 
or any other person connected with the estate.

108. The trustee shall, unless otherwise ordered by the Court on an 
ex parle application, at least ten days prior to the hearing of the application 
send notice in writing by registered mail to the debtor and to each of the 
creditors.

Annotation.
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Annotation. 100. (1) If the debtor or any creditor desires to oppose the application 
for discharge he shall file with the Registrar, at least two days prior to the 
hearing or within such further time as the Court may allow, s notice in writing 
of his intention to oppose the application setting out his reason.- he ref or and 
shall serve a copy of the said notice on the authorised trustee, within the time 
aforesaid.

(2) If the application for discharge is not opposed the Registrar may 
either grant or refuse the same. If the application is opposed the same shall 
be adjourned for hearing before a Judge.

110. The authorized trustee shall keep for a period of at least six years 
from the date of declaring a final dividend all current books of record and 
important documents of the estate of the bankrupt or authorized assignor. 
After the expiration of such period the trustee may destroy unimportant books 
and documents but shall continue to keep for a further period of fourteen 
years from the date thereof all title papers relating to real or immovable 
estate, im|)ortant documents under seal and such other books and papers 
which in the judgment of the trustee should be kept. During the said period 
the trustee shall at all times produce and dispose of all books and papers in his 
possession as ordered by the Court.

111. In the case of the sale of immovable property in the Province of 
Quebec by the trustee, if the purchaser has not paid the whole of the purchase 
price or given security when he may lawfully do so under the provisions of the 
Code of Civil Procedure for the Province of Quebec, the trustee may obtain 
from the Court an order for the resale of the property; the purchaser may 
however prevent the resale for false bidding by paying to the trustee, before 
such resale, the amount of his bid with the interest accrued by reason of his 
default and all costs incurred thereby; if a resale takes place the false bidder 
is liable to the trustee for the difference between the amount of his bid and the 
price brought on the resale with all costs incurred by reason of his default for 
the payment of which on application of the trustee, the Court may make an 
order against the false bidder; if the price obtained on the resale is greater, 
it goes to the benefit of the estate.

Meeting of Creditors.

112. (1) Where a meeting of creditors is called by notice, the pro
ceedings had and resolutions passed at such meeting shall, unless the Court 
otherwise orders, be valid, notwithstanding that some creditors shall not have 
received the notice sent to them and notwithstanding the inadvertent omission 
to send such notice to one or more creditors. (E.R. 243.)

(2) Where a meeting of creditors is adjourned, the adjourned meeting 
shall be held at the same place as the original place of meeting, unless in the 
resolution for adjournment another place is s|>ecified. (E.R. 248.)

113. A debtor who is required by a trustee to attend any meeting of 
creditors (other than the first meeting) and who resides at a distance of more 
than ten miles from the place of such meeting, shall be entitled to be paid 
for such attendance the like conduct money and expenses as if he were a witness 
required to attend in Court or for the purpose of being examined.
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114. Every class of creditors shall express its views and wishes separately Annotation 
from every other class and the effect to be given to such views and wishes 
shall, in ease of any dispute and subject to the provisions of the Act, be in the 
discretion of the Court having regard to the financial condition of the debtor.

Proof of Claims.

118. In any ease in which it shall ap]>enr from the debtor's statement 
of affairs that there art» numerous claims for wages by workmen and others 
employed by the debtor, it shall be sufficient if one proof for all such claims 
is made either by the debtor, or his foreman, or the bookkeeper of the debtor, 
or some other person on behalf of all such creditors. Such proof shall have 
annexed thereto, as forming part thereof, a schedule setting forth the names 
of the workmen and others, and the amounts severally due to them. Any 
proof made in compliance with this Rule shall have the same effect as if 
separate proofs had been made by each of the said workmen and others.
(E.R. 251.)

116. Where a creditor’s proof has l>een admitted the notice of dividend 
shall be sufficient notification to such creditor of such admission. (E.R. 261.)

Disallowance of Claims.

117. The apjxml of a claimant from the trustee’s decision under section 
53 of the Act shall be by notice of motion to a Judge and the trustee shall be 
served with a copy thereof in the ordinary manner provided by these Rules. 
The Judge shall hear and disjxise of the appeal summarily on affidavits or viva 
voce evidence or both as to the Judge shall seem best.

118. The trustee shall in no ease lie personally liable for costs in relation 
to an ap|>eal from his decision rejecting or disallowing any proof wholly or in 
part. (E.R. 263.)

Contingent or Unliquidated Claims.

119. Where a contingent claim has been filed with a trustee, or one in the 
nature of unliquidated damages arising by reason of a contract, promise» or 
breach of trust, and the trustee under the provisions of section 20 of the 
Act has been unable to make a compromise or other arrangement satisfactory 
to the inspectors in respect thereto, the trustee shall apply to a Judge, by way 
of notice of motion, to value the claim, serving the claimant with a copy of the 
notice of motion in the ordinary manner provided by these rules. The trustee 
shall prior to the hearing of the motion file with the registrar a copy of the 
claim in question, and an affidavit or affidavits by the trustee, the debtor or of 
some other person having knowledge of the claim sotting out as full particulars 
and information as to the claim as have been ascertained, also setting out 
what steps (if any) were taken to make a compromise or other arrangement 
in respect of the claim, and particulars of any offer of compromise or arrange
ment made by the trustee with the permission of the inspectors, anil such 
other facts as the trustee deems advisable. The Judge shall hear and dis|x>se 
of the matter summarily and either on affidavits or viva voce evidence or both 
as to the Judge shall seem best.
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Settlements and Preferences.

120. Applications by a trustee, or any person, to set aside or avoid 
under the Act, or any other Act or law, any settlement, conveyance, transfer, 
security or payment, or to declare for or against the title of the trustee to any 
property adversely claimed, and any proceedings under “The Winding-up 
Act” against any i>ast or present director, manager, liquidator, receiver, 
employee, or officer of any company, against whom a receiving order has been 
made, or which has made an authorized assignment, shall be to a Judge in 
chambers by notice of motion served in the ordinary manner as provided by 
these rules. The Judge may proceed in a summary manner to try the question 
or issue in the case or may adjourn the hearing, or may direct or settle any 
question or issue to be tried, or may give such directions for the preparation 
and filing of pleadings and for the trial of such question or issue, or may make 
such other o'-der in the premises as to the Judge shall seem best.

121. Any application or notice of motion under the preceding rule, 
may contain a description of the land (if any) in question and upon filing the 
same or a copy thereof, signed by the solicitor of the applicant, with the 
proper officer, a certificate of lis pendens may be issued for registration, and 
in case the said application or motion is refused in whole or in part, a certificate 
of such order may be issued for registration.

Contributories to Insolvent Corporations.

122. The demand of an authorized trustee on any contributory shall 
be in the prescribed form and there shall be no duty imposed on the authorized 
trustee to make demands on a pro rata basis so far as the contributories of 
a debtor are concerned or to adjust rights as between contributories.

123. If a contributory does not pay the authorized trustee the amount 
demanded and does not give notice in writing, to the trustee, disputing the 
demand within the time and in the manner provided by the Act, the authorized 
trustee may from and after the expiration of thirty days from the date of 
service of the demand, make an ex parte application to the Court in the 
prescribed form for judgment against the contributory and the Court may on 
such application, without notice to the contributory, give judgment in favour 
of the trustee for the amount demanded or such amount as the Court finds 
justly owing and for the costs of the application.

124. In the case where a contributory has given notice in writing to the 
trustee disputing the demand, within the time and in the manner provided 
by the Act, the trustee may, from and after the expiration of thirty days 
from the date of service of the demand, make application to the Court in the 
prescribed form for judgment against the contributory, giving the contributory 
at least four days’ notice of such application, and the Court on the hearing 
of the application may proceed in a summary way to try the question or issue 
in the case or may adjourn the hearing or may direct and settle any question 
or issue to be tried between the authorized trustee and the contributory or 
may give such directions for the preparation and tiling of pleadings or for the 
trial of such question or issue or may make such other order in the premises 
as to the Court shall seem best.
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125. The authorized trustee may include in any application more than 
one contributory.

126. At least two days before the hearing of any such application the 
authorized trustee shall file with the proper officer the verified statement of 
the affairs of the debtor; an estimate of the authorized trustee as to the 
realizable value of all property of the debtor, and a list of all proved or provable 
claims against the estate of the debtor in so far as the authorized trustee is 
able to ascertain.

127. If it should appear to the Court that the issue of immediate execu
tion under any judgment recovered or entered by an authorized trustee against 
a contributory would be an undoubted hardship on the contributory, or would 
be unjust or inequitable, the Court may, on the application or request of the 
contributory and on such terms as to security or otherwise as the Court deems 
advisable, order that execution be stayed pending the adjustment of rights 
between contributories or for such period as to the Court shall seem best.

128. In case a contributory desires to have the Court adjust rights and 
liabilities as between contributories he may make application to the Court in 
the prescribed form setting out his grounds in an affidavit in the prescribed 
form. He shall give at least four days’ notice of such application to all other 
contributories from whom he claims contributions. The Court may on an 
ex parte, application direct the method of service of said notice, whether by 
personal service, mail or otherwise, as to the Court may seem best.

120. The Court may on any such application order any one or more of 
the contributories of the debtor to pay into Court such amounts as may be 
found by the Judge to be just and equitable and in default of payment of the 
amount so found the Court may give judgment against any defaulting con
tributory directing payment of such amount to the applicant or to the trustee 
or otherwise and may dispose of the costs of such application.

130. All moneys paid into Court shall be adjusted, divided and paid 
out according to the directions of the Judge and where the Judge deems 
advisable such moneys or any portion thereof may be paid out to the authorized 
trustee.

Examination of Debtor and Others.

131. Examinations under section fifty-six of the Act or any other 
examination may be held before a Registrar or before any person or officer 
who is qualified or authorized to hold examinations for discovery or of judg
ment debtors in accordance with the Rules, for the time being in force in 
civil actions or matters of the Court in the bankruptcy district or division 
in which the examination is held or to be held or before such other person as the 
Court on an ex parte application therefor may order.

132. Such examination may be held in the bankruptcy district or 
division in which the debtor, or other person to be examined resides or in 
which he is served with the appointment for examination, or in which the 
debtor, or such other person, resided or carried on business at the date of the 
receiving order or authorized assignment, notwithstanding that such bank
ruptcy district or division may not be the same district Or division in which
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Annotation.
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the bankruptcy of the debtor occurred or in which the debtor made an 
authorised assignment or in which the proceedings are being carried on; or 
the examination may be held at such time and place and in such bankruptcy 
district or division in Canada as the Court on application may order. Such 
application, unless the Court otherwise directs, may be made ex parte.

133. Any such registrar, person or officer empowered to hold examina
tions may grant, in duplicate, an apjxnntment for examination in the form 
provided by the Appendix or in form to like effect.

134. A duplicate of such appointment shall be served upon the debtor 
or person to be examined at least forty-eight hours before the time of examina-

Discharge.

135. (1) In any case in which an application is made to the Court by 
a debtor for his discharge and the trustee reports to the Court any fact, 
matter or circumstance which would, under the Act, justify the Court in 
refusing an unconditional order of discharge, such application shall be deemed 
to be an opposed application within the meaning of section sixty-five (2) (c) 
of the Act. (E.R. 228.)

(2) The Court may, on the application by a debtor for his discharge, 
cause the debtor to be brought before the Court for examination or further 
examination.

136. An appeal to the Ap|>eal Court shall lie at the instance of the 
trustee, the debtor and/or at the instance of any creditor or creditors, who 
oppose the discharge, from any order of the Court made upon the application 
for discharge. (E.R. 229 modified.)

137. When a debtor intends to dispute any statement with regard to 
his conduct and affairs contained in the trustee’s report he shall at or before 
the time appointed for hearing the application for discharge give notice in 
writing to the trustee specifying the statements in the report, if any, which he 
proposes at the hearing to dispute. Any creditor who intends to oppose the 
discharge of a debtor on grounds other than those mentioned in the trustee's 
rej>ort shall give notice of the intended opposition, stating the grounds thereof, 
to the trustee and to the debtor at or before the time appointed for the hearing 
of the application. In either of such cases the Judge or registrar may enlarge 
the hearing of the application as deemed advisable. (E.R. 231 modified. !

138. (!) A debtor shall not be entitled to have any of the costs of or 
incidental to his application for discharge allowed to him out of his estate. 
(E.R. 232.)

(2) If the debtor does not make his application for discharge until after 
the trustee has paid the final dividend, he shall, before the order of discharge 
is signed or delivered out, pay to the trustee such remuneration and ftolicitor's 
costs as the Court may allow.

139. (1) Where the Court grants an order of discharge conditionally 
upon the debtor consenting to judgment being entered against him by the 
trustee for the balance or any part of the balance of the debts provable under 
the bankruptcy or authorised assignment which is not satisfied at the date
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of his discharge, the order of discharge shall not be signed completed or 
delivered out until the debtor has given the required consent. The judgment 
shall be entered in the Court having jurisdiction in bankruptcy in the district 
or division in which the order of discharge is granted.
/ (2) If the debtor does not give the required consent, within ten days of
the making of the conditional order the Court may, on the application of the 
trustee, revoke the order or make such other order as the Court may think 
fit. (E.R. 233 in part.)

140. The order of the Court made on an application for discharge shall 
be dated on the day on which it is made, and shall take effect from the day on 
which the order is drawn up and signed; but such order shall not be delivered 
out or gazetted until after the expiration of the time allowed for ap|ieal, or, if an 
appeal be entered, until after the decision of the Appeal Court thereon. (E.R. 
234.)

141. (1) An application by the trustee for leave to issue execution on 
a judgment entered pursuant to a conditional order of discharge shall be made 
to the Court in writing, and shall state shortly the grounds on which the 
application is made.

(2) The trustee shall give not less than four days’ notice of the application 
to the debtor, and shall at the same time furnish him with a copy of the 
application. (E.R. 236 modified.)

142. Where a debtor is discharged subject to the condition that judg
ment shall be entered against him, or subject to any other condition as to his 
future earnings or after-acquired property, it shall be his duty until such 
judgment or condition is satisfied, from time to time, to give the trustee such 
information as he may require with respect to his earnings and after-acquired 
pro|ierty and income, and not less than once a year to file in the Court and 
with the trustee a statement shewing the particulars of any property or income 
he may have acquired subsequent to his discharge. (E.R. 237.)

143. Any statement of after-acquired property or income filed by a 
debtor whose discharge has lieen granted subject to conditions, shall be verified 
by affidavit, ami the trustee may require the debtor to attend before an 
examiner to be examined on oath with reference to the statements contained 
in such affidavit, or as to his earnings, income, after-acquired property, or 
dealings. Where a debtor neglects to file such affidavit or to attend for 
examination when required so to do, or properly to answer all such questions 
as the Court may deride to he proper, the Court may, on the application of 
the trustee, rescind the order of discharge. (E.R. 238.)

144. Where after the expiration of one year from the date of any order 
made upon a debtor’s application for a discharge, this debtor applies to the 
Court to modify the terms of the order on the ground that there is no reason
able probability of his being in a position to comply with the terms of such 
order, he shall give 14 days’ notice by mail of the hearing of the application 
to the trustee and to all his creditors. (E.R. 239.)

id
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Miscellaneous.

145. No person shall, as against the trustee, be entitled to withhold 
possession of the books of account belonging to the debtor or to set up any lien 
thereon. (E.R. 383.)

148. Non-compliance with any of these Rules, or with any rule of 
'ractice for the time being in force, shall not render any proceeding void 

•less the Court shall so direct, but such proceeding may be set aside, eit her 
wholly or in part, as irregular, or amended or otherwise dealt with in such 
manner and upon such terms as the Court may think fit. (E.R. 385.)

147. Where an authorised trustee provides the security required by
section 14 (4) of the Act in cash, the amount thereof shall be paid by the 
authorised trustee to the Receiver General, and the authorised trustee shall 
receive interest thereon, payable . . . yearly at the rate of .
per cent, per annum.

148. In all cases in which any number of days not directed to be clear 
days is prescribed by the Act or by these rules, or by any notice or order in 
reference to any proceeding under the Act, the same shall be reckoned 
exclusively of the date from which the computation is made, but inclusively 
of the day on which the act or proceeding referred to is to be done or taken.

140. Where notice is to be given or service is required to be made a 
certain number of days before the day on which something is to be done, if 
the words “clear days” or “at least” or “not less than” are used, both the 
day of service or of giving notice and the day on which such thing is to be done 
shall be excluded from the computation.

150. Where any limited time less than six days from or after any date 
or event is appointed or allowed for doing any act or taking any proceeding, 
days on which the offices of the Court are closed shall not be reckoned in the 
computation of such limited time.

151. Where the time for doing any act or taking any proceeding expires 
on a Sunday or other day on which the offices of the Court are closed, and by 
reason thereof such act or proceeding cannot be done or taken on that day, 
such act or proceeding shall, so far as regards the time of doing or taking same, 
be held to be duly done or taken on the next day on which the said offices arc

152. The general practice of the Court in civil actions or matters before 
it, including the course of proceedings and practice in Judges’ chambers, 
shall in cases not provided for by the Act and amendments thereto, or these 
rules, and so far as the same are applicable and not inconsistent with the said 
Act or these rules, apply to all proceedings under the said Act.
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SCHUMAN v. DRAB.

Saulcateheiean Court oj Appeal, Xewtande, Lnmant and Elwood, JJ.A.
June H, nun

Reference (| I—3)—Effect of Covet ordering reference—What
INCLUDED IN ORDER.

Where the effect of a jutlgment of tin timiellute Court is to direct a 
reference to take an account of the moneys one from the liefendant to the 
jdaintiff unit where that judgment in effect directs an amendment to the 
pleadings to claim an account, tire action is subject to the power of the 
Court to extend the time for amending the statement of claim and fix 
a time for the reference.

Appeal from an order of a Judge in Chambers striking out an 
amended statement of claim on an order fixing the time for a 
reference.

E. B. Jonah, for appellant; P. II. (lordon, for respondent.
The judgment of the Court was delivered by :—
Elwood, J.A.:—The plaintiff brought this action upon a 

contract in writing for the sale by him to the defendant of a 
quantity of hay. Judgment was given in the plaintiff's favour. 
On appeal to this Court, it was held—(1919), 49 D.L.R. 57, 
12 S.L.R. 409—that the plaintiff could not recover on the contract, 
hut must account for the proceeds of the hay. The concluding 
portion of the judgment of my brother Lamont in that appeal 
is as follows, 49 D.L.R. at page 59:—

The plaintiff's hay having got into the defendant's possession by virtue 
nf an invalid contract, and the defendant having sold the same, the plaintiff 
is entitled to have him account for the prisxwals thereof, and the matter will 
lie referred back to the Judge of the District Court to take the account.

As the plaintiff in his statement of claim did not ask for an accounting 
by the defendant, he is not entitled to his costs, and as the defendant's defence 
was a barefaced attempt to retain moneys to which he knew he was not 
entitled, I would not allow him any cos:, cither. On amending his pleading 
to claim an accounting, the plaintiff will ,c entitled to judgment for whatever 
sum the District Court Judge may find to be due on the reference. No costs 
of apiieal to eitlier party.

Tills judgment constituted the judgment of the Court. Sub
sequently to this judgment, some correspondence took place 
between the solicitors for the plaintiff and the defendant with 
regard to a settlement. On December 17, 1919, the order of 
the Court on the appeal was filed in the office of the clerk of the 
District Court in which the original action was commenced. 
In February, 1920, the plaintiff amended bis pleadings to con
form to the judgment of the Court of Appeal, and applied to 
the Judge of the District Court to fix a time for the reference 
ordered in the judgment of the Court of Appeal. From the order

SA8K.
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fixing the time for the reference the defendant appealed to a 
Judge in Chambers, and in Mav, 1920, MacDonald, J., gave 
judgment striking out the amended statement of claim and the 
order fixing the time for the reference. From this latter judgment 
this appeal is taken.

It was contended before us that the judgment of the Court 
of Appeal not having fixed any time for amendment, the amend
ment should have been made within 14 days in accordance with 
our r. 259.

On liehalf of the appellant, it was contended that, under r. 
704, power was given to the Court to extend the time for making 
the amendment, even although the 14 days had elapsed.

I am of the opinion that the effect of the judgment of this 
Court, referred to above, was to direct a reference to take an 
account of the moneys due from the defendant to the plaintiff, 
and tliat tliat judgment, in effect, directed an amendment to 
the pleadings to claim an account. It is quite true that the 
judgment of my brother Lamont does not direct an amendment, 
but that judgment does direct a reference, and a reference having 
been directed—to paraphrase the words of Moss, C.J.O., in 
Strati v. Toronto Construction Co. (1910), 22 O.L.U. 211, at page 
216—the action was not so entirely out of Court that it was 
not subject to the power of the Court if necessary to extend the 
time for amending the statement of claim.

In my opinion, therefore, the appeal should 1* allowed, the 
time for amending the statement of claim extended to and in
cluding the date upon which the plaintiff did amend his statement 
of claim ; the amended statement of claim should lx? restored, and 
the District Court Judge directed to fix a time for the reference.

Under the circumstances, I would not allow any costs of the 
appeal or of the application before MacDonald, J., to either party

A ppeal allowed.

McDILL t. HILSON.
Manitoba Court oj Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and 

Uennistoun, JJ.A. June t5, 19Î0.
Salk (| 1 B—11)—Or goods—Not in a deliverable condition—Time or

PASSING or PROPERTY IN THE GOODS—DESTRUCTION OP GOODS— 
ltKPUND or PURCHASE MONEY.

Where s purchaser agrees to purchase goods from a vendor, but the 
goods are not in a deliverable condition at the time the agreement is
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made, and the vendor agrees to put them in a deliverable condition before 
drlivering them, payment of the purchase price does not convert the 
transaction into a sale, and destruction of the goods Itefore they have 
been put into such deliverable condition entitles the purchaser to recover 
back the purchase price.

IThe Sales of Goods Act, H.S.M. 1913, eh. 174, discuaaed.l 

Appeal by plaintiff from the trial judgment in an action to 
recover back the price of goods sold, but destroyed while in the 
vendor’s warehouse. Reversed.

E. D. Honey man, tor appellant.
E. C. Monteith, for respondent
Fullerton, J. A.:—The plaintiff arranged with the defendant 

to purchase from him certain furniture. The furniture was 
chipped and scratched and it was agreed that the defendant should 
[Hilish it and deliver it at a subsequent date to an address which 
the plaintiff would give him. Before the furniture was polished 
and while still in the defendant’s possession a fire occurred and it 
was destroyed. Plaintiff paid SB deposit on the price and sub
sequently paid the balance $370.

The question is whether the plaintiff or the defendant must bear 
the loss. This depends on whether or not the property in the 
furniture had passed to the plaintiff at the time of the fire.

Sec. 19 of the Sale of Goods Act, R.S.M. 1913, ch. 179, 
provides as follows:—

Where there is a contract for the sale of specific or ascertained garnis the 
property in them is transferred to the buyer at such time as the parties to 
the contract intend it to he transferred.

(2) For the purpose of ascertaining the intention of the parlies regard 
shall be had to the terms of the contract, the conduct of the parties, and the 
circumstancea of the case.

Sec. 20:—
Unless a different intention appears, the following are rules for ascer

taining the intention of the parties as to the time at which the property in the 
goods is to pass to the buyer:—

(b) Rule 2. Where there is a contract for the sale of specific 
goods and the seller is bound to do something to the goods, for the purpose of 
putting them into a deliverable state, the property docs not pass until such 
thing be done, and the buyer has notice thereof.

“Deliverable state” is defined by acc. 2(4) of the Act ns 
follows:—“Goods arc in a ‘deliverable state’ within the meaning 
of this Act when they arc in such a state that the buyer would, 
under the contract, lie bound to take delivery of them."

There is nothing in “the terms of the contract, the conduct 
oi the parties, or the circumstances of the case" to indicate that

MAN.
C~A.

McDill

Fullerton, J A.
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MAJ1, it was the intention of the parties that the property in the fumi-
C. A. tore should pass before it was polished. The buyer clearly could

McDiu. not compelled to take it until it had been polished in accord- 
Huson ancc with the agreement. The goods were consequently not 

—— " in a deliverable state when the contract was made and the case
Fullerton, J.A. comeg gqUare]y within rule 2 above quoted.

It was urged, however, that the payment by the plaintiff of 
the consideration had the effect of converting the transaction into 
a sale and that the agreement to polish the furniture was a mere 
collateral agreement. I am unable to understand this conten
tion. In Logan v. Le Meeurier, (1847), 6 Moo. P.C.C. 116,13 E.R. 
628, the sale was of a quantity of timlier measuring 50,000 
ft. more or less to be delivered, by the defendants. If the quantity 
turned out more than 50,000 ft., the purchasers were to pay for 
the surplus on delivery, and if it fell short, the difference was to 
be refunded by the sellers. The raft of timber was broken up 
by a storm and lost before it was measured and delivered.

It was held that the former part of the contract, whereby an 
ascertained chattel was sold for an ascertainable sum, was con
trolled by the latter part providing for admeasurement and 
adjustment of the price on delivery and accordingly that the 
property was not transferred until measured. The plaintijl 
had paid for the timber and the action was brought to recover liaek 
the price. It was held that the plaintiff was entitled to succeed.

In Aeraman v. Motrice (1849), 8 C. B. 449, 137 E.R. 584, 
the defendant had contracted for the purchase of the trunks of 
certain oak trees from one Swift. The course of trade between 
the parties was that, after the trees were felled, the purchaser mea
sured and marked the portions he wanted. Swift was then to cut off 
the rejected parts and deliver the trunks at his own expense.

The timlier in controversy had liecn bought, measured, and 
paid for, but the rejected portions had not yet lieen severed by- 
Swift when he liecame bankrupt, and the felled trees then lay on 
his premises. The defendant afterwards had the rejected jk>t- 
tions severed by his own men, and carried away the trunks for 
which he had paid. Action in trover by the assignee of the liank- 
runt. Held that the property had not passed to the buyer.

I n neither of these cases was the point suggested that the pay - 
. ment of the price had any bearing on the question of the passing 

of the property.
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In my view the payment of the purchase juice doe# not, of 
itself, afford any indication of the intention of the parties as to the? 
passing of the property. 1 think the plaintiff is entitled to re
cover from the defendant the sum puid him as the price of the 
furniture.

I would allow the npjx-al with costs and direct that judgment 
l>e entered in favour of the plaintiff for the amount claimed with 
costs.

Dennistovn, J. A.:—On June 21,1019, the plaint iff and hi# wife 
were examining some parlour furniture at the defendant '# auction 
rooms with a view to purchasing it. The furniture was second
hand and was scratched and chip]x-d.

The defendant’s salesman in order to induce the plaintiff to 
purchase said that the furniture would lxi French-polished, hut 
that the polisher was on strike and it could not lxi done until 
his return.

The plaintiff said he was in no hurry, that he would take the 
eleven-piece parlor suite and the bed, to lx- put right and delivered 
not later than a month.” The price was fixed at $200.

Plaintiff then paid a deposit of $.">. On June 24, his wife- paid 
a further sum of $170, and on June 30, the balance of $2"> was paid 
in full.

A memorandum was given to the plaintiff on June 21, on one 
of the defendant's bill forms. It sets forth the furniture and 
the price and contains the following:—“Lot to lx- jxilished. No 
hurry. Hold one month. Paid in full." Then follow the ini
tial# of the salesman, with the date of the last payment, 30-6-16.

On June 28, the plaintiff saw a piano at the defendant’s room# 
which was badly scratched and chip|x-d, and it was agreed that it 
would lxi French-polished also and delivered for $17.r), which was 
paid.

On July 5, the plaintiff told the defendant's salesman that he 
had moved into a house of his own and could take delivery of the 
lot but “was waiting for it to lxi polished up." He was informed 
that the work had not Ixx-n clone as the polisher was still on strike. 
The evidence is that it would take about two days to Krcnch- 
|xili#h the piano and that the polisher charged SI ]#-r hour wildc
at work. The time nxiuircd to jsilisli the eleven piece# of parlour 
furniture is not stated.

10—53 D.L.R.
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__ The plaintiff paid the defendant in all the sum of 1375.
C. A. Before any work was done to the furniture or piano and bc-

McDill f°rc delivery, a fire in the defendant’s premises destroyed the 
Hilbon furniture and the piano, and the plaintiff asks in this action for

----- the return of his money. The trial Judge granted a non-suit on
, A the ground that the title to the property had passed to the plain

tiff who should bear the loss. Plaintiff appeals.
In my humble opinion, the appeal should be allowed.
By sec. 20 of the Sale of Goods Act, R.8.M. 1913 eh. 174, 

unless a contrary intention appears, where there is a contract 
for the sale of specific goods and the seller is bound to do something 
to the goods, for the purpose of putting them into a deliverable 
state, the property does not pass until such thing be done and 
the buyer has notice thereof.

By sec. 2 (4), goods are in a “deliverable state” within the 
meaning of this Act when they are in such a state that the buyer 
would under the contract be bound to take delivery of them.

It was a condition upon which the agreement to purchase 
was made that the goods should be French-polished and deliv
ered. They never were in a deliverable state within the meaning 
of the definition quoted, and the title did not pass from the 
defendant to the plaintiff, nor is there any evidence of a contrary 
intention. Young v. Matthew» (1866), L.R. 2 C. P. 127; Laidter 
v. Burlinson (1837), 2 M. & W. 602, 150 E.R. 898.

Payment of the purchase price was not a waiver of the con
dition which the defendant failed to perform. The Act is silent 
on this ]xiint unless the Court can infer that when the money was 
paid over it was the intention of the parties, evidenced thereby, 
that the title should pass. I am unable to draw that inference 
from the evidence. The plaintiff and his wife were unwilling to 
buy the furniture in the condition in which they saw it. The 
defendant agreed to renovate it by an expert at some expense 
and to deliver it at the plaintiff’s address. The plaintiff, relying 
on the defendant’s undertaking to have the work done, paid ov er 
his money; but the contract remained executory on the defendant’s 
part and on his breach of the stipulated condition was subject 
to cancellation. Performance having Ivecome impossible by reason 
of the destruction of the sjvecific articles sold the plaintiff was 
justified in declaring it at an end and in demanding his money back.
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A case in point is Hugg v. Mi nett (1809), 11 East 211,103 E.R. 
985. Turpentine in casks was Hold by auction at a price per cwt. A 
deposit was to be paid at the time of the sale and the balance 
within 30 days on delivery. It was the duty of the seller to fill 
up the casks to a certain marked quantity. This was to lie done 
from the two last casks which were sold at uncertain quantities. 
Some of the casks were so filled, but More the rest were filled 
a fire consumed the whole lot. lord Ellenliorough, at p. 217, says:

MAN.

C. A.

McDill
s.

Hilson. 

Deeaistou», J.A.

When the ceeks were filled up, everything was done which remained to be 
done by the «elleri . . which lay upon them to perform in order to
put the goods in a deliverable state in the place from whence they were to be 
taken by the buyers, the goods remained there at the risk of the latter. But, 
with respect to the other ten caaks, as the filling them up according to the 
contract remained to be done by the sellers, the property did not pits* to the 
buyers, and, therefore, they are not bound to pay for them.

The fact that a part of the purchase-price had been paid by 
the defendant did not preclude the defendant from the defence 
raised.

In Logan v. Le Mesurier, 6 Moo. P.C.C. 116, 13 E.R. 628, 
the judgment of the Judicial Committee of the Privy Council 
was delivered by Lord Brougham.

The vendors sold timber to the purchasers, consisting of 
1,391 pieces measuring 50,000 ft., more or less, to be deliverable at 
a certain boom at Quebec, on or More June 15, next, and to be 
paid for by the purchasers, promissory notes at the rate of 9V£d. per 
foot measured off : if the quantity turned out more than aliovc stated, 
the surplus was to lie paid for, and if it fell short the difference 
was to be refunded by the sellers. The price of the 50,000 ft. 
at the agreed rate was paid according to the terms of the contract. 
The timlier was not delivered on the day prcscrilied, and when it 
arrived at Quciiec, and before it was measured and delivered, the 
raft was broken up by a storm whereby the greater part of the 
timlier was dispersed and lost.

The purchasers sued to recover the amount paid on their 
promissory notes and for breach of contract. The Privy Council 
held that the action was maintainable; that by the terms of the 
contract, until the measurement ami delivery of the timlier were 
made, the sale was not complete, nor did the title pass, and the 
purchaser was entitled to recover the amount which he had paid 
to the vendor.
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In Acraman v. Monies, 8 C.B. 449, 137 E.R. 584, the pur
chaser agreed to purchase the trunks of certain oak trees then 
felled and lying at Hadnoek. The purchaser was to select and 
mark those portions which he intended to purchase and the 
vendor was to sever the tops and sidings, and float the trunks 
down the river to Chepstow, and there deliver them. After a 
portion of the timber had been delivered, and the whole paid for, 
the vendor liecame bankrupt ; whereupon the purchaser sent his 
men to Hadnoek and severed and carried away the marked ]x>r- 
tions of certain trees: Held, that no property in the trees, or any 
portion of the trees which had not lieen delivered passed by 
the contract. The fact that the purchase price had been paid 
made no difference.

Relying on these and other similar authorities, I think with 
respect that the appeal should be allowed and judgment entend 
for the plaintiff for $370 with costs here and below.

Perdue, C. J. M., Cameron and Haooart, JJ.A., concurred 
in the result. Appeal allowed.

N. 8.

8. C.

Statement.

mckenzie t. walsh

A'oefl Scotia Supreme Court, Hoirie, C.J., Langley, J., and Ritchie, K.J. 
May f, 19to.

Contracts (I II D—170)—Rial property—Parol agreement to purch ase 
—Written memorandum—Requisites op Statute op Frauds 

When there is » complete oral contract for the sale of land, the mite is 
memorandum must contain the terms of the contract as oompleusl. in 
order to comply with the provisions of the Statute of Frauds.

Appeal by defendant from the judgment of Drysdale, J.. in 
favour of plaintiff in an action claiming the specific performance 
of an agreement entered into whereby defendant agreed to sell 
to plaintiff a house and premises in the city of Halifax, for the 
sum of $10,500, the sum of $200 being paid at the date of the 
agreement and the balance to be paid on delivery of the deed.

J. J. Power, K.C., and J. L. Ralston, K.C., for appellant .
S. Jenks, K.C., for respondent.
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Harris, C.J.:—The plaintiff claims specific performance and 
damages for breach of an alleged contract for the sale to him by 
the defendant of a house and lot in the city of Halifax. The 
statement of claim sets up that on February 5, 1919, by an agree
ment in writing the defendant contracted to sell and did sell to 
the plaintiff the lands in question; said agreement 1 icing in the 
words and figures following:

Halifax, N. ., February 6th, 1919.
Received from A. C. MacKenaie the sum of two hundred dollars on the 

purchase of house No. 33 Spring Garden Road. Purchase price ten thousand 
five hundred dollars. Balance on delivery of deed.

(Signed) Hattie Walsh.
The statement of claim also alleges payment of $200 on account, 

and sets up a subsequent verbal agreement to the effect that the 
payment of the remainder of the purcliase price and the delivery 
of the deed should be made by April 15, and that defendant should 
occupy the house until May 1 free of rent.

The defence, apart from denials of the allegations in the state
ment of claim sets up that the contract of sale between the parties 
was conditional upon the defendant living able to get possession 
by April 1 of another property lielonging to her, and then under 
lease to certain tenants and that she was unable to get possession.

It is also alleged that the writing signed was represented to 
her as simply a receipt for the $200 (paid as a deposit) and that 
the defendant was induced to sign it by fraud and misrepresen
tation of plaintiff.

There is also an allegation that the writing does not contain 
all the terms of the said conditional agreement and does not 
purport and was not intended to lie a written memorandum of the 
agreement and the plaintiff's action is barred by sec. 7 of the 
Statute of Frauds.

The case was tried before Drysdale, J., with a jury, and the 
trial Judge put certain questions to the jury.

These questions and the findings of the jury are as follows:
1. Was it a condition of the arrangement between the plaintiff and the 

defendant that the plaintiff was not to have the house unless the defendant 
could get her tenants out of the South Park Street house by April 1st? A. No. 
2. Did plaintiff fraudulently represent to defendant that the memorandum 
sued on was only a receipt for $2007 A. No. 3. Does defendant agree that 
she was to sell the house regardless of whether the tenants were out? A. Yes.

In a memorandum subsequently filed by the trial Judge, after 
discussing the pleadings, he says:

N. S.
8. C.

McKenzie
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Walsh. 

Harris. CJ.
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These questions of fact were settled against the defendant by the jury 
and defendant now relies on the Statute of Frauds and alleges insufficiency 
in the memorandum of agreement.

The first point taken is that the time for completion of the contract is 
not mentioned or contained in the memorandum. After the most careful 
consideration I am able to give to this point I am of the opinion that the 
written memorandum discloses a contract in writing and satisfies the statute. 
It seems the parties met after the date of the memo and arranged for a time 
of completion, vis., April 16, and possession May 1, but I think such arrange
ments were in the nature merely of appointments to carry out the contract 
and not an effort to vary the terms, which could not I think be verbally done.

Another point was raised as to the sufficiency of the memo, a point that 
has given me a good deal of trouble and as to which I am not free from doubt. 
It seems the property was mortgaged for 15,000, and the agreement was that 
plaintiff should take it subject to the mortgage, that is, pay the defendant 
in cash $5,500, and assume the mortgage of $5,000. There was never any 
question or dispute between the parties over the question of the property 
being mortgaged. The contract price was $10,500, no doubt for a good title 
and the parties dealt on this assumption and no doubt on the assumption 
that on adjusting the payments the mortgage would be assumed by plaintiff 
or come out of the purchase price. Nothing was said about this apparently 
at the time and it was only after the questions of fact were disposed of adversely 
to defendant that the question was raised as to the outstanding mortgage. 
It is now said that what plaintiff was buying was defendant’s equity of 
redemption and that there is no sufficient memorandum of such a contract in 
writing. I cannot agree with this. What plaintiff was buying was the whole 
property; it is true that it was mortgaged and both parties knew this, but the 
sale was for the whole at $10,500, and nothing was said or published in the 
memo about the mortgage, the parties no doubt assuming that the amount 
thereof was to be reckoned for in closing the sale. The mortgage covers only 
as I understand it the property sold and there being nothing in dispute respect
ing the mortgage, it seems to me that the question reduces itself to this. We 
have a plain contract of sale of property worth $10,500, an agreement to pay 
tliat sum therefor, and it appearing that a mortgage exists on such property 
the plaintiff can, I think, either assume the mortgage or have the payment 
provided for out of the purchase money. Such a course would I think be 
consistent with the bargain as reduced to writing in the memorandum. If 
it is said something must have taken place respecting the mortgage in the 
bargain for sale and we find nothing referring thereto in the memorandum the 
memo cannot be a sufficient memo under the statute, I think the answer is 
that a deficiency such as this is not material and the contract will be worked 
out as if it provided for the mortgage. The subject received consideration 
in the Supreme Court of Canada in WxUiston v. Lawson, 19 Can. S.C.R., at 
679, where a mortgage covering not only the land sold but other lands was not 
provided for in the memo. Then I find Strong, J., using the following 
language: “If the mortgage had embraced no" other lands but those which 
were the subject of the sale no difficulty would have arisen. The well settled 
principles of law as administered by Courts of Equity between vendor and 
purchaser would have supplied the deficiencies of the written agreements of 
the parties.” This statement applied here seems very apt. I think I ought
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to hold the memorandum good and the plaintiff entitled to specific perform
ance. There will be a reference aa to the question of damages.

There is an appeal from this decision.
Po far as the Statute of Frauds is concerned the contentions 

of counsel for the defendant are:
1. That the memorandum on its face is a sale of the lands for 810,500, 

whereas the evidence shews that the real contract was a sale of the equity of 
redemption only for 16,600.

2. That the time for payment of the balance of the purchase money and 
for delivery of possession of the property, were proved to have been part of the 
original agreement and must therefore have been set out in the writing.

Before dealing with these questions it is perhaps best to mention 
one point raised -n the reply of counsel. It is said that the questions 
now raised are not set up by the pleadings. This is obviously so, 
but the parties took the evidence and argued out the questions 
before the trial Judge on the assumption that the points wen- 
raised by the pleadings and no doubt the trial Judge would have 
granted an amendment if the sufficiency of the pleadings had 
been questioned and it is the duty of this Court to allow the 
amendment to be made now. (Pee decision of Anglin, J. in Green 
v. Steveneon, 9 O.L.R. at p. 673) and I therefore propose to deal 
with the matter on that basis.

In considering the questions raised as to the Statute of Frauds 
it is important to bear in mind that there is a broad distinction 
between the case of a memorandum which omits essential terms 
of the real contract or agreement between the parties, ami the 
case of a subsequent parol variation of the written contract. In 
the former case the memorandum w ould I* insufficient to warrant 
a decree for specific performance, while in the latter the rule is 
that the defendant may elect to take advantage of the parol 
variations, but if he does not so elect specific performance will tie 
decreed of the original agreement.

In Robinson v. Rage, 3 Russ. 114, the Master of the Rolls thus 
states the rule, page 121 :

Where part ice have entered into a binding agreement in writing anti 
variations are afterwards introduced by |>arol or by an instrument not signet! 
accoi ling to the Statute of Frauds these variations are not sufficient to prevent 
the xecution of the agreement and are no answer to a bill for specific |ier- 
formanoe.

Anti at page 123 he says:
Ashe (plaintiff) has offered that the iierformance should lie with the 

Variations introduced by the memorandum of the 13th March. The decree

N. S.
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must be in that form if the defendant thinks pro|ier to accept the offer. If 
the defendant does not acee|it it the decree must be for a sjiecific iierformanee 
of tfie agreement of March 5.

In Leake on Contracta (6th ed.) page 583, the rule is stated 
in the same way. See also 7 Hals. 422 and 528; Moloughney v. 
Crowe, 26 O.L.R. 579.

Of course, there may he such a thing as a subsequent waiver 
by parol of the written contract where there is “ an entire abandon
ment and dissolution of the eontract restoring the parties to their 
former situation.” (See per Sir Wm. Grant, in Price v. Dyer, 
17 Ves. 364). But no such question arises here.

The trial Judge has found that the parol agreement fixing 
April 15 for the completion of the purchase and May 1, as the 
time for delivery of possession, was made subsequent to the date 
of the written eontract. I have examined the evidence on this 
point and I cannot find anything definite to shew that these dates 
were fixed before the contract was signed and I think the finding 
of the trial Judge on this point should be upheld. It is not an 
essential term of a contract of sale that a time for the completion 
of the purchase or for possession should Is? fixed in the contract. 
The contract is a good contract within the Statute of Frauds 
ordinarily, if nothing is said alxiut time. See 25 Hals, page 291 ; 
Cray v. Smith, 43 Ch. D. 208, per Kekewich, J., at pages 214 
and 215.

I say that onlinarily a contract is good in which no time is 
mentioned for completion because there are cases of a special 
nature, such as May v. Thompson, 20 Ch. D. 705, which was the 
case of a sale of a medical practice where it was held that time 
was an essential part of the particular contract, but all these 
cases turn on the particular circumstances and do not apply here. 
I am therefore of the opinion that the second contention of the 
defendant fails.

There remains the question as to whether the real contract 
between the parties was a sale simply of the equity of redemption 
in the land for $5,500, or a sale of the land itself for $10,500.

There is no doubt that the mortgage was talked about at the 
first conversation between plaintiff and defendant. Plaintiff admits 
it at page 36 of the printed case, and there is no other evidence 
about the matter. His evidence is thus reported: “Q. When was

<
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the mortgage talked alwut? A. At that same time. Q. The very 
first conversation? A. Yes, she told n;e there was $5,(XX) mortgage 
on the place and that could remain on."

It is rather curious that defendant does not in her evidence 
say a single word alrout the mortgage. Her statement is that 
she told plaintiff her price was $10,500 .and that is tile plaintiff's 
statement also. He says:

I just asked her if the house was for sale; she toki me it was; then I 
asked her the price; she told me what the price was, 110,500, and after a little 
talking hack and forth I told her I would give her her price. Q. That is, 
$10,500? A. Yes. Q. You agreed to give her $10,500? A. Yes. Then 
I went out and told her I would be back in half an hour. I went out and came 
back with the receipt and money.

From this evidenoe only one conclusion is possible. It is, I 
think, clear that the sale was of the fee for $10,500. No doubt 
the mortgage was mentioned and plaintiff was told that it could 
remain on the property, but there was no agreement that it should 
remain. It is only by distorting the language that any other 
meaning can be given to it. Then the writing was drawn up and 
signed and that is evidence of the real bargain, and it says nothing 
alwut the mortgage. I have no hesitation in finding that the 
sale agreed on was a sale of the whole property for $10,500, and 
not of the equity of redemption for $5,500. Both parties evi
dently regarded the reference to the mortgage as merely a state
ment of what the defendant thought might Ire done by the mort
gagee when the plaintiff can c to pay for the property.

Much stress was laid upon the fact that defendant would still 
Ire liable on the implied contract to indemnify the original mort
gagor if the mortgage was allowed to stand against the property, 
but it is apparent that both parties regarded the property as worth 
$10,500 and it was a matter of indifference to the vendor whether 
the mortgage remained or was paid off. She probably knew 
nothing atrout the decision in Waring v. Word, 7 Ves. 332, or 
donee v. Kearney, 1 Dr. & War. 134, and neither party had in mind 
the question of the defendant lieing still liable on the mortgage. 
The statement that it could remain on the property was no part 
of the agreement of sale, but only a suggested means by which the 
sale could be carried into effect, which the plaintiff apparently did 
not accept or reject. He bound himself to pay the whole purchase 
price and the defendant accepted that view of the contract.

N. S.
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I think the first contention of the defendant therefore fails also, 
and that the decision of the trial Judge on this point was correct.

It was also argued that the findings of the jury were against 
evidence, but after hearing counsel the Court intimated that 
the verdict could not be successfully assailed on this ground.

Another ground raised was that there was misdirection by 
the trial Judge. It was said that the case for the defendant 
had not been fairly put to the jury and that they may have 
understood from the charge of the Judge that they were to con
sider only the evidence of the plaintiff and defendant, and ignore 
that of all the other witnesses. I have had much difficulty with 
this question, but have reached the conclusion that the verdict 
ought not to be disturbed on this ground.

As Lord Watson, in the case of Bray v. Ford, [1896] A.C. 44, 
said at page 49: “ Every party to a trial by jury has a legal and 
constitutional right to have the case which he has made either in 
pursuit or in defence fairly submitted to the consideration of that 
tribunal.”

But while this is so we must take all the circumstances into 
consideration in arriving at a conclusion as to whether the facts 
were so "imperfectly and inadequately stated by the Judge and 
so stated as tending to mislead the jury.”

The argument here is that the trial Judge ignored the evidence 
of the two daughters of the defendant and put the case as one in 
which the jury was to decide the issues simply and solely upon 
the evidence of the plaintiff and defendant. Counsel fairly admit
ted on the argument that in addressing the jury they had discussed 
the evidence of the defendants two daughters and no doubt they 
at that time urged very forcibly that the evidence of the daughters 
corroborated that of the defendant. The charge of the trial 
Judge came immediately after the address of counsel and it is 
impossible for me to think that the jury could liave been misled 
into supposing from anything the Judge said or did not say that 
they were to ignore the evidence of these two girls in reaching 
their conclusions.

Counsel for the defendant had an opportunity if he thought 
the charge defective, to call the attention of the trial Judge to 
the matter, but he refrained from doing so. On the whole, I 
find myself unable to say that any “substantial wrong or mis-
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carriage” has been occasioned by the charge and I would therefore 
dismiss the appeal with costs.

Lonoley, J.:—I am satisfied upon reading the Judge’s charge 
that for some reason or other he did not state the case fairly. In 
this case the whole thing depended upon the examination of the 
witnesses in respect to the added condition of the bargain between 
the plaintiff and the defendant ; that it waa dependent entirely 
upon the fact of king able to get the people out of the defendant's 
house on May 15. Upon this point the evidence of the plaintiff 
was taken on the one side, and on the other side that of the defend
ant and her two daughters; and as the whole crucial matter 
was involved in their evidence, it seems to me that the matter would 
have been placed fairly before the jury. The Judge refers to 
the evidence in an entirely peculiar and unsatisfactory manner; 
he says there was the evidence of the girl who said something— 
and this was the only reference he made in any way to the confir
mation I am therefore under the impression that there should 
be a new trial on this point.

1 have read over the judgment of my brother Ritchie in which 
he has decided that the plaintiff fails on the Statute of Frauds 
and that the document is not of that character which fulfils the 
conditions of the Statute of Frauds. While I have some diffi
culty in reaching such a conclusion myself, I am disposed to agree 
with him on this point. And therefore I think the plaintiff’s 
action should be dismissed on the Statute of Frauds quite irrespec
tive of the failure of the Judge to give a fair comprehensive state
ment of the matter as between plaintiff on the one side and the 
defendant and her daughters on the other.

Ritchie, E.J.:—This is an action brought by the purchaser 
for specific performance of an alleged contract for the sale of real 
estate. The question as to whether or not the Statute of Frauds 
has been complied with goes to the root of the plaintiff’s action. 
The case was tried by my brother Drysdale with a jury. The 
findings of the jury were as follows:

1. Was it a condition of the arrangement between the plaintiff and the 
defendant that the plaintiff was not to have the house unless the defendant 
could get her tenants out of the South Park street house by April IstT A. No.

2. Did plaintiff fraudulently represent to defendant that tire memorandum 
sued on was only a receipt for 1200? A. No.
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3. Did defendant agree that ahe was to sell the house regardless of whether 
the tenants were out? A. Yes.

These findings of course in no way affect the question of the 
Statute of Frauds, but the trial Judge has decided this question in 
favour of the plaintiff and given him judgment.

An attack was made on the findings and on the charge of the 
Judge, but in the view which I take of the question of law, it 
would be quite purposeless to consider the grounds of this attack. 
The memorandum which the plaintiff relies on as satisfying the 
Statute of Frauds is as follows:

Halifax, February 5th, 1919.
Received from A. C. MacKenzie the sum of two hundred dollars on the 

purchase of house No. 33 Spring Garden Road. Purchase price ten thousand 
five hundred dollars. Balance on delivery of deed.

This receipt was signed by the defendant. The two hundred 
dollars was paid. Subsequently the defendant offered to return 
the money but the plaintiff would not accept it and the defendant 
brings it into Court.

There was a mortgage on the property.
I look at the evidence to see if there was a completed oral con

tract, and to ascertain what that contract was.
The plaintiff himself says :
When was the mortgage talked about? A. At that same time. Q. The 

very first conversation? A. Yes, she told me there was 15,000 mortgage on 
the place and that could remain on. Q. And there was an arrangement that 
the deed was to be given on the 15th of April? A. Yes, that was the time I 
had to pay her the balance of the money. Q. And that arrangement was made 
when? A. It was made the next time I was in. Q. The time the receipt 
was signed? A. Nb; I do not know; I am not sure about that; it might 
have been that time; if not it was later. Q. It was j>art of the arrangement 
between you to pay her on the 15th of April and the deed was to pass that day? 
A. Yes. Q. And you think it was made the time the receipt was signed? 
A. It was either that or in the next conversation; I am not sure which. Q. 
This receipt did not represent all your agreement, if it was in the next con
versation, did it? A. That only represented the purchase of the house. 
Q. A pretty important part was the payment of the money? A. We arranged 
that part of it; I am not certain; it might have been that time or the next 
time I was in. Q. Anyway this receipt did not contain the time when the 
money was to be paid? A. No, that was verbal. Q. And the mortgage was 
verbal too? A. Yes, she told me; the mortgage was verbal. Q. And you 
do not know whether that arrangement about the payment of the money was 
made at the time the receipt was given or later? A. Either that time or the 
next conversation I had with Mrs. Walsh.

When the plaintiff says that these terms were “part of the 
arrangement” I have no difficulty in coming to the conclusion
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that they were |>art of the completed f-oiitraet. When there is a 
completed oral contract, it is I think clear as a matter of law 
that the note or memorandum must contain the terms of the con
tract as completed, except the ordinary incidents of the con
tract as, for instance, that the deed will eontain the usual coven
ants. The fact that then- was a mortgage on the property «as 
not stated; neither was it stated that the balance of the purehasc 
price was to lie paid on April 15 anil tliat the deed was tlicn to be 
delivered. As to these points there were express stipulations in 
the completed oral agreement, thereby making them material. 
Chancellor Kent, at page 511 of 2 Kent's Commentaries, says:

I'nlesa the essential terms of die mile can Is1 ascertained from the writing 
itself, or by a reference contained in it to something else, the writing is not a 
comidiance with the itatute; and if the agreement he thus defective it cannot 
be supplied by |wrol proof, for dint would be at (Hire to introduce all the 
mischiefs which the Statute of Frauds and [sirjurics was intended to prevent.

It is to my mind quite clear that on the plaintiff's own evi
dence the receipt does not contain the whole oral contract and 
I think it docs not purport to do so. To constitute a good note 
ot memorandum it is, as a matter of law, essential that it should 
contain the whole oral contract as completed.

This, I venture to think, is an elementary proposition of law; 
it would be an easy task to cite authorities in support of it, but 
it does not seem necessary. I ask myself the question, does the 
receipt • contain the whole oral agreement as completed7 In the 
evidence I answer this question in the negative. If I am right 
then the provisions of the Statute of Frauils have not been complied 
with. The remarks of Anglin, J., in Green v. Summon, 9 O.L.R. 
at page 077, where he s|ieaks of the receipt in tliat case, are in 
my opinion singularly applicable to the receipt in this case. 1 
quote:

N. 8.

8. C.

McKenzie
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Ritchie, EJ.

The document before us is merely a rcivipt which cannot Is- said, except 
prisid facie pcriia|ie, to puqsiri to he tenus of the contract to
which it refera. Some of those terms u no .loubt (lists act forth. Hut it ia 
unite consistent with the receipt serving all the pui jssss for which, na a receipt, 
it waa tit-signed, that tliere should Is- tenus of the contract to which it relates 
not embodied in it. Evidence of auclt additional terms in no wiac conflicts 
with the receipt and their omission from the receipt cannot be urged as a 
ground for rejecting iiarol testimony adduced to prove them. Ib-fonnation 
of a written instrument ia not in question. Neither can it Is) said that the 
omission of the tenus as to taxis and intensl ia ahewn to 1st a mistake. Their 
inclusion in a mere receipt may well have lss-n deemed quite unnectsenry.
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The case of Martin v. Pycroft, 2 De.M. &. G. 785, I think has 
no application to this case. It was fully dealt with by Martin 
J., in Green v. Stevenson at page 678. That which he there says 
is in my opinion so clearly applicable to this case that I again 
quote:

Perhaps the strongest argument for the plaintiff is furnished by the 
decision of the Lords Justices in Martin v. Pycroft, 2 D. M. & G. 785. In 
that case an agreement in writing for a lease, otherwise complete, omitted a 
term requiring the plaintiff to pay a premium of £200. The plaintiff, seeking 
specific performance, by his bill stated this omission and offered to pay the 
premium. The defendant set up the Statute of Frauds unsuccessfully, the 
Lords Justices, in reversing Parker, V.-C. declaring that in such a case the 
defendant could only ask the Court to refuse its aid unless the plaintiff would 
consent to performance of the omitted term. The fact that the plaintiff 
Green does not in his statement of claim set out the omitted terms and offer 
to perform them does not in my opinion distinguish this case from Martin 
v. Pycroft. On cross-examination by defend;.nt’s counsel, the plaintiff admits 
these terms, and his position is that lie is ready to perform them as a condition 
of obtaining specific performance.

In Martin v. Pycroft had the plaintiff chosen to insist upon his written 
agreement without variation the defendant could have successfully resisted its 
enforcement only by the aid of a Court of Equity permitting him to adduce 
parol evidence, inadmissible at law, to vary or add to its terms. That aid 
the Court might well refuse to the defendant unless upon the condition that he 
do equity by submitting to a decree for specific performance with the variation 
or addition which such parol evidence disclosed. It is not surprising that in 
such a case the plaintiff should be in no worse plight because of his frankness in 
stating the omitted term in his bill and of his docility in offering to porfonn it, 
thus rendering the introduction of parol testimony to prove it unnecessary.

Having regard to thfc grounds upon which the decision proceeds I cannot 
reconcile Martin v. Pycroft with the strong and uniform current of authority 
that neither at law nor in equity can a plaintiff, against a defendant resisting 
and pleading the Statute of Frauds, enforce a contract whose terms are not 
evidenced by a memorandum in writing sufficient to satisfy that statute, 
unless upon the ground that equity, when allowing advantage to be taken of 
its own rule permitting jmrol proof of an omitted term, does so upon such 
conditions as are in the particular case deemed equitable.

Here, however, we are dealing with a mere receipt. The defendant is 
not obliged to seek any social favour from a Court of Equity in defending 
himself against the plaintiff’s claim. The receipt not purporting to contain 
the whole terms of the bargain offers no legal impediment to the introduction 
of parol evidence to prove terms which it omits. The contract was, for aught 
that appears to the contrary, designedly left partly in parol. Its special 
equitable jurisdiction not being invoked by the defendant, or requisite to his 
defence, the Court is not in a itosition to impose terms upon him. He defeats 
the plaintiff’s claim without any indulgence which it is peculiarly the province 
of a Court of Equity to afford. By evidence admissible in any Court he shews 
a parol contract of which only some of the terms are evidenced as required 
by the Statute of Frauds. His defence is thus complete. By no known
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process can those terms not so evidenced be put in a writing signed by the 
defendant. Nothing less can constitute an enforceable agreement so long as 
the Statute of Frauds prevails. There is no fraud, no mistake, even if that 
would suffice, to enable the Court to avoid the effect of the statute; no part 
performance to satisfy it in the absence of a sufficient memorandum.

As to the other cases in equity cited by the counsel for the 
plaintiff, I think the short answer is, the defendant is not seeking 
the aid of a Court of Equity and therefore equitable terms cannot 
be imposed on her.

I would allow the appeal with costs and dismiss the action 
with costs. Appeal allowed.

SKAGEN t. SMITH A BALKWELL.
Saskatchewan Court of Appeal, Haultain, C.J.S., Neuiands, Lamont and 

El wood, JJ.A. June 28, 1920.
1. Interpleader (| III—30)—By execution creditors—Onus or proof.

On an interpleader issue where the substantial onus of proof rests upon 
the execution creditors they should be made the plaintiffs in the issue 
and must prove that the goods are the property of the execution debtor. 
Where they fail to discharge this onus the execution debtor or person 
claiming through him is entitled to judgment, although the Judge dis
credits his testimony.

2. Appeal (§ IV B—116)—From District Court Judge—Reasons for
judgment—Findings or fact—Rule 062 (b) (Bask.).

The reasons for his decision by a District Court Judge called for by 
rule 602 (b) (Bask.) are those given by him at the time he rendered his 
decision upon which judgment is entered. The Judge in giving his 
decision in all appealable cases should either orally or in writing state 
his findings of fact and the reasons for coining to the conclusion at which 
he arrived, so that in cast* an ap|>eal is taken the Appellate Court may be 
informed of his decision and his reasons therefor including his findings 
of fact.

Appeal from a District Court judgment in favour of defend
ants in an interpleader issue. Reserved.

T. D. Brown, K.C., for appellant.
A. Allan Fisher, for respondents.
The judgment of the Court was delivered by 
Lamont, J. A.:—This is an api>eal from a judgment in favour of 

the defendants on an interpleader issue. The defendants arc execu
tion creditors of one Albert Kosslcr. Prior to April 3, 1919, Alliert 
liossler owned and farmed the N. W. \\ 30-19-4-West 2nd. He did 
not reside upon the land, I «cause there were no buildings thereon. 
He resided on the N. E. of the same section, which, along with 
several other sections, was owned and fanned by the plaintiff. 
On April 3, 1919, the plaintiff purchased from Allwrt liossler 
all his interest in the said N. W. quarter. A crop was put
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in on the lend, which crop was seized in the fall of that year by the 
sheriff under the execution of the defendants against Albert 
Rosslcr. The plaintiff claimed the grain seized, ami the sheriff 
applied for an interpleader order and an issue was directed. 
The claimant Skagen was made the plaintiff in the issue, and the 
execution creditors were made defendants. At the trial of the 
issue, apart from the sheriff who proved the defendants’ exccu- 
tion and the seizure thereunder, the only witness called was the 
plaintiff Skagen. He testified that Alltert Mossier was related to 
him; that he hail purchased the said N. W. quarter from Mossier 
on April 3, and he produced the documents of title to the land. 
He further testified that he had purchased the seed grain sown 
on the land in 1919 and put it in; that he hired Alliert Mossier 
to work for him at 185 per month; that. Mossier worked for him 
during the months of April, May, June, August, Septemlier, 
October and part of Novcmlier, and was paid therefor; that he 
(the plaintiff) furnished the horses and implements with which 
the farming operations were carried on, and that he I ought the 
twine and paid for the threshing. When the sheriff seized the 
crop, the plaintiff immediately claimed it as owner thereof. 
There was absolutely no contradiction of the plaintiff's evidence. 
The trial Judge determined the issue in favour of the defendants, 
finding that the grain seized was their property as against the 
plaintiff. The plaintiff now appeals.

Although, under the form of the issue, the claimant, is made 
the plaintiff, the onus, in my opinion, is upon the execution credi
tors, and they should have liecn made plaintiffs.

In Mtixacy-Uarriti v. Dell (1919), 45 D.L.R. 734 at p. 730, 
12 8.L.R. 130, this Court held (Lamont, J. A.) :—

That the (tarty u|ton whom the substantial onus of proof rests should lie 
made plaintiff in the issue; that, where the goods seised are, at the time of 
the seizure, in the actual or apparent |Ktssession of the jmlgtnem debtor, 
the presumption is that the good* are his, and the onus is u|sm I lie claimant 
to establish title thereto. Wltere, however, the goisls at the time of the 
seizure are nut in the aeltud or apparent |>oseession of tlie execution debtor, 
the onus is u|sm the execution creditor to establish his right to seize them.

When the sheriff seized the grain on the N. W. J4-30, tliero 
was no one living on the quarter. The grain seized was, there
fore, at. the time of the seizure no more in the |tossession- -act uni 
or apparent—of Mossier than it was of Skagen. The grain not
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being in the possession of the execution debtor at the time of the 
seizure, the onus was upon the execution creditors to establish 
that it liclonged to the debtor Kossler, otherwise they had no 
right to sciie it. That onus, in my opinion, they have not dis
charged. For, assuming that the trial Judge entirely dials-lieved 
Skagen's testimony, as was argued before us, tile facts of the case 
would then bring it within what was laid down in Pudwill v. 
FoUcin« <t Campbell (191!)), M D.L.R. 734, 12 8.L.R. «13, when-, 
in giving the judgment of this Court, my brother Newlands said:—

The only eviilence given at the trial of the issue as to the ownership of 
ilie goods in question is given by the defendnnt and her husband, itnd is to the 
effect that the goods are the property of the defendant. The trial J litige says 
that he does not believe this evidence, anti therefore finds for the plaintiffs 
that the goes Is are the goods of the execution debtor.

In this issue, the burden of proof is upon the (JaintifTs. The effect, 
therefore, of the Judge disbelieving the evidence on the (tart of the defendants, 
leaves the issue without any evidence as to the ownership of those goods. 
That being the ease, the plaintiffs, tile parties asserting the affirmative, u|sm 
whom the hunlen of proof is, must fail. The trial Judge was, therefore, 
wrong in giving judgment for the plaintiffs, and his judgment must be set 
aside.

In all cases where the onus is upon the execution creditors, 
they must prove that the goods are the property of the execution 
debtor. Wriyht v. Jones (1919), 49 D.L.R. 512.

As 1 have already said, the onus was upon the execution 
creditors to establish that the grain seised was the property of the 
execution debtor Roaster, and this onus they have failed to dis
charge.

The appeal should, therefore, 1st allowed with costs, the judg
ment appealed front set aside, anti judgment entered for the 
plaintiff in the issue with costs.

It apjiears to me not inadvisable to here draw attention to 
what apitears to lie a misapprehension on the part of some District 
Court Judges as to the meaning of rule WI2 ffc).

That rule in part is as follows:—
(6) It shall be the duty of tie: party ap|iealitig to apply to tile Judge of 

the District Court for a signed copy of the note made by hint of any question 
of law raised before him, and of the facta in eviilenee in relation thereto, and of 
his decision thereon, and of his decision on the question or matter submitted 
to him, together with in either case his reasons therefor including his findings 
of fact in the case. , . .

In this case the District Court Judge after trial gave the follow
ing written fiat:—

17—S3 D.L.R.
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Shagen v. Smith A• Italkwell. 1 detenr.ine the issue herein in favour of 
the defendant*, the execution creditors. I find that the pro|ierty in question 
ia the property of the execution creditors as against Fred Skagen the claimant.

The defendants will pay the sheriff’s costs, the claimant will pay the 
defendants' casts, including the costs so ordered to be paid to the sheriff and 
the defendants will be paid their claim and costs out of the monies in Court. 
Stay for 30 days.

No other reasons appear to have I teen given. On this fiat, 
judgment was entered.

On a request Iteing made to the Judge for a copy of his notes 
of evidence, findings, and reasons for judgment, he seems to have 
thought that the rule rendered it obligatory for him to set out 
reasons for his decision which he had not given before judgment 
was entered. In my opinion, such is not the meaning of the rule. 
The reasons for his decision called for by the rule are those given 
by him at the time he rendered his decision upon which judgment 
is entered. The rule, in my opinion, contemplates that, in all 
appealable cases, the Judge in giving his decision will either 
orally or in writing state his findings of fact and the reasons for 
coming to the conclusion at which he arrived. If these are in 
writing, they should be filed with the clerk of the Court; if given 
orally, the Judge should make a memorandum thereof in his book, 
so that, in case an ap]>cal is taken, a copy thereof would inform the 
appellate Court of his decision and his reasons therefor, including 
his findings of fact.

The language of the rule, it is true, lends itself somewhat to 
the view taken by the trial Judge; but I am satisfied that it was not 
so intended. Indeed, the Knglish authorities indicate that an 
appellate Court should not look at any additions by a Judge 
to his reasons for judgment made after judgment is entered, 
except where he is simply correcting an ambiguity. See Lowery 
v. Walker, [1907] 1 K.B. 173.*

In Duck v. Floht (1914), 20 D.L.R. 497, 7 S.L.R. 389, this 
Court pointed out that there had been a clear breach of R. 
662 (b) where the notes entered in his book by the trial Judge 
did not shew the findings of fact made by him and hie reasons 
for judgment. Appeal allowed.

•See Lowery v. Walker, [l»lll A.C. 10.
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Re McCARTY.
Ontario Su/trente Court, An/tellant Division, M idock, C.J. Ex., Clutv, Hiddcll, 

Sutherland and Marten, JJ. March. 36, 1930.

Principal an*> agent (§ II A—7)—Power ok attorney—Provision not
TO HE REVOKED BY DEATH—EFFECT TO HE GIVEN—POWERS OF
Attorney Act, R.S.O. 1914, ch. 100—Devolutions of Estates
Act.

If a power of attorney contains plain words providing that it “shall 
not be revoked by the death of the person executing” it, such words 
must be given effect to and held to lx* valid ami effectual. If there is 
any conflict between the Powers of Attorney Act. P.8.0. 1914, ch. 106, 
and the Devolutions of Estates, Act the Powers of Attorney Act must be 
given effect to, it being the later Act.

Appeal by Thomas McCarty from the judgment of Middleton, 
J., upon a case stated by the Master of Titles.

The judgment appealed from is as follows:
Mary McCarty in her lifetime was the owner in fee simple of 

the lands in question.
By a general power of attorney, dated July 25, 1916, she 

appointed her husband, Thom: . McCarty, her attorney, giving 
him general powers to deal with all her real and personal property; 
“and also as and when my said attorney or attorneys shall think 
fit to sell and absolutely dispose of my said real estate lands and 
hereditaments and to convey assign transfer and make
over the same respectively to the purchaser or purchasers thereof 

and further for me and in my name and as my act and 
deed to execute and do all such assurances deeds covenants and 
things as shall lie requ ed and my said attorney or attorneys shall 
see fit and for all or any of the purposes aforesaid.”

The power of attorney also contains this clause: “And 1 hereby 
grant full [rower to my said attorney to sulwtitute and appoint one 
or more attorney or attorneys under him with the same or more 
limited [rowers and such sulwtitute or substitutes at pleasure to 
remove and others to appoint I the said Mary McCarty hereby 
agneing and covenanting for myself my heirs executors and 
administrators to allow ratify and confirm whatsoever my said 
attorney or his substitute or sulietitutes shall do or cause to lie 
done in the premises by virtue of these presents and hereby 
expressly providing (sic) that these presents shall not be revoked 
by my death.”

Mary McCarty diet! on August 3, 1919, intestate, and the 
fact of her death, of course, was known to her husband, and also
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well-known to the purchasers at the time they made an agreement 
for the purchase of the lands in question. The husband, after the 
death of his wife, having agreed to sell the lands, has tendered for 
registration at the Lands Titles office a deed to the purchasers, 
bearing a date sulwequent to the death of his wife, by which she 
pur|>orts to convey the lands to the purchasers. The Master of 
Titles had refused to receive or act upon this conveyance, owing to 
the doubt he feels as to the statute enabling a good conveyance to 
be made in the name of a dead person, under the power of attorney 
in question.

The question turns upon the construction of the Powers of 
Attorney Act, now found as R.8.O. 1914, ch. 106, sec. 2, which 
reads as follows:—

2. Where a power of attorney for the sale or management of real or 
personal estate, or for any other purpose, provides that the same may be 
exercised in the name of and on the behalf of the heirs or devisees, executors or 
administrators of the person executing the same, or provides by any form of 
words that the same shall not be revoked by the death of the person executing 
the same, such provision shall be valid and effectual, subject to such conditions 
and restrictions, if any, as may be therein contained.

The situation, apart from this statute, is admirably stated in 
Watters’ Property Statutes, page 303:—

A power of attorney, in its strict acceptation, being an authority to the 
attorney to do certain specific acta in the name of, and as personally repre
senting, the party granting the power, it seems necessarily to follow from a 
consideration of the nature of such a power, that it must determine with the 
death of the donor. When, therefore, an attorney is authorised to sign, seal, 
and deliver, in the name of and as the act of the party conferring the authorit >, 
a deed of feoffment or other assurance of real or |>ersonal property, and the 
attorney omits to execute the deed until after the death of the party granting 
the power, the deed is void; end no stipulation in the power that the act of the 
attorney should be binding, notwithstanding the death of the donor of the 
power, could render the deed valid in law, as immediately upon the death 
of the donor of the power the estate would pass to his heir or devisee, and the 
attorney be necessarily /varias officio: Co. Lett. 62 (6); for “how can a valid 
act be done in the name of a dead man?" per Lord KUenborough, 4 Camp. 
272.»

This statute (the Powers of Attorney Act, Ontario) had its 
origin in the statute of the Province of Canada, 29 Viet. ch. 28, 
“An Act to Amend the Law of Property and Trusts in Upper 
Canada,’’ secs. 23 and 24, and has no corresponding Knglish

•See WntKon v. King (1815), 4 Camp. 272, at page 274.
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counterpart. The provisions of sec. 3* are based upon English OWT'
enactments and protect those who act upon a power of attorney in 8. C.
ignorance of the fact of the death of the donor.

It is not without significance that there is no reported case McCahtt. 
shewing that under the English statute an estate which has in fact 
vested in the heir or executor upon the death of the donor would 
pass under a conveyance executed by the attorney after the death.

Under the English Conveyancing Act of 1882 (46 Viet. ch. 39, 
sec. 9), a power of attorney may be made expressed to be irrevocable 
for a fixed time therein specified, not exceeding one year from the 
date of the instrument, in which case, in favour of a purchaser, the 
lower shall not be revoked by the death of the donor, and the thing 
done in pursuance of the power shall lie as valid as if the death had 
not then happened.

Bearing in mind the fundamental principle established in the 
ease of Bryant V. La Banque du Peuple, (1893) A.C. 170, that powers 
of attorney are to lie construed strictly, and where an act pur- 
lorting to be done under a power of attorney is challenged as 
lieing in excess of the authority conferred by the power, it is neces
sary to shew that on a fair construction of the whole instrument 
the authority in question is to lie found within the four comers of 
that instrument, either in express terms or by necessary implication, 
it is necessary here critically to examine the power of attorney and 
the statute which it is contended validates the conveyance here 
made.

Upon the death of the donor, her estate in the lands came to 
an end. It passed to her heirs subject to the provisions of the 
Devolution of Estates Act, vesting it temjsirarily in her personal 
representatives. The statute indicates that two distinct things

•3.—(1) Independently of auoh special provision in n [aiwer of attorney, 
every payment made and every act done under and in pursuance of a power of 
attorney, or a [lower, whether in writing or verbal, anti whether expressly or 
iniplietlly given, or an agency expressly or intiilictllv created, after the death 
of the [leraon who gave such power or created such agency, or after he lias 
done some act to avoid the power or agency, shall, notwithstanding such 
death or act, be valid as respects every person w ho is a party to such payment 
or act, to whom the fact of theileath, or of the titling of such act, was not known 
at tlte time of such payment or act bond fide made or done, anil as respects all 
claiming uniter such last mentioned person.

(2) Nothing in this section shall affect the right of any [leraon entitled 
to the money against the person to whom the payment is made, and the 
person so entitled shall have the same remedy against tlte person to whom the 
payment is made as he would have had against the [terson making the payment.
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ONT. are contemplated by it: an authority conferred upon the donee of
8. C. the power to sell or deal with the propert y which had vested in the
Rb

McCarty.
heir, deviate, or personal representative, in the name and on behalf 
of those heirs, devisees, or personal representatives; and, on the 1
other hand, a power to act in the name of the donor of the power, 
and to deal with the property, which was not to lie revoked by the 
death of the donor. These two things are quite distinct. There is 
much that might be done after the death of the donor in the way of 
getting in and managing his estate, quite distinct from selling it.
For some reason, the draftsman of the power, evidently having the 
provisions of the statue present to his mind, has chosen to provide 
only that the power of attorney shall not be revoked by the death 
of the donor, and has not chosen to confer the right to sell or dis
pose of the property in the name and on liehalf of the heirs, 
devisees, executore, or administrators.

This is alone sufficient to indicate to me that the Master rightly ;
refused to register the conveyance.

The effect of our statute, if it is capable of the wide meaning 
attributed to it by counsel for the husband, in this instance is 
extraordinary. The document, 1 icing itself operative after the 
death of the donor, is testamentary in its character. The statute 
does not require that the signature should lie witnessed, much less 
that it should lie executed with the formalities attending a last 
will. The attorney can under it execute all the functions of an 
executor. Under the statute he would have authorit y to deal with 
the property in the name of the heirs, devisee, executor, or admini
strator. There is no power given or reserved to those beneficially 
interested, even to the executor of the deceased, to revoke or cancel 
the power of attorney, and there is no obligation on the part of 
the attorney expressed in the statute to account to those beneficially 
interested. Iamds might lie sold, and estates be realised and 
divided, without the payment of succession duties, and without 
any of the precautions deemed essential where infants are interested 
in the estates of intestates. Fortunately 1 have not to consider 
these as]wets of the situation, as, in my view, the provision found 
here does not enable a conveyance to be made of the property 
which is vested in the representatives of the deceased donor. ■

If the sale of the lands which has been arranged is deemed to le !
desirable, the Official Guardian is ready to investigate its propriety, I
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and to allow the sale to be carried out under the provisions of the 
Infants Act. The adult children also concur in the sale, and it is 
entirely likely that the proposed sale is in the interests of the 
infants. If this course is adopted, the costs of the father and the McCarty. 
Official Guardian may be borne by the proceeds of the sale, other
wise it is not a case for costs.

William Proudfout, K.C., for appellant; E. C. Cattanach, for 
Official Guardian; F. P. Brennan, for the Attorney-General, 
protector of the assurance fund under the I.and Titles Act; A. M.
Denovan, for purchasers.

Sutherland, J.:—An appeal from the order or judgment of anhwiwi.i. 
Middleton, J., dated Deeemlier 5, 1010, upon a rase stated by 
the Master of Titles under sec. 88 of the Land Titles Act.

The owner of the land in question, one Mary McCarty, executed 
a general power of attorney in favour of her husband, Thomas 
McCarty, liearing date July 25, 1010. She therein did “name 
constitute and appoint her said husband her true ami lawful 
attorney irrevocable for her and in her name for her sole and 
exclusive use and benefit” to do certain things therein mentioned 
S'id amongst others the following :—

"To take possession of and to let set manage and improve” her "real 
estate” . . . "to sell and absolutely dispose of” her "real estate lands
and hereditaments” and "to convey assign transfer and make over the same 
respectively to the purchaser,” "to execute and do all such assurances deeds 
covenants and things as shall be required,” and "generally to act in relation 
to her estate and effects real and personal as fully and as effectually in all 
respects as if” she were "personally present.”

The concluding clause of the power of attorney is as follows:—
And I hereby grant full power to my said attorney to substitute and 

appoint one or more attorney or attorneys under him with the same or more 
limited powers and such substitute or substitutes at pleasure to remove and 
others to appoint I the said Mary McCarty hereby agree and covenanting 
for myself, my heirs, executors and administrators to allow ratify and confirm 
whatsoever my said attorney or his substitute or substitutes shall do or cause 
to be done in the premises by virtue of these presents and hereby expressly 
providing that these presents shall not be revoked by my death.

Mary McCarty died on August 3, 1919, intestate. Her 
husband and attorney thereafter entered into an agreement, 
to sell the land in question to purchasers, he and they being 
•ware of her death. In October, 1919, the husband in his own 
name signed a written transfer under the said power of attorney, 
wherein Mary McCarty (deceased), by her attorney Thomas
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OWT~ McCarty, purported, as registered owner of the freehold, to transfer 
8. C. to the purchasers the said lands. An affidavit attached is in 
r, part as follows:—

McCabtt. I, Thomas McCarty, the transferor named in the above document,
littninsS J m*k® owth an,i say :—That the above named Mary McCarty, deceased, was 

my wife and was of the age of 21 years or over. That the power of attorney 
under which I convey has not been revoked and is of full force and effect.

On the face of the said transfer there is written the following: 
“Consent to registration, under sec. 13 of the Devolution of 
Estates Act, R.S.O. 1914, ch. 119, as amended.* R. E. M.

•The amendment is found in the Htatute Law Amendment Act, 1218, 8 
Geo. V. ch. 20, sec. 22.
Mcighen, solicitor under Succession Duty Act to the Treasurer of 
Ontario.”

On this transfer being offered to the Master of Titles for 
registration, he declined to receive it, and, under sec. 88 of the 
Idtnd Titles Act, referred the matter in the form of a stated case 
for the opinion of the Court, stating therein: "Notwithstanding 
the wide language of sec. 2 of the Powers of Attorney Act, R.S.O. 
1914, ch. 106, I feel doubtful as to whether the statute extends to 
make good a conveyance in the name of a dead person by an 
attorney, when both the attorney and the transferee are aware 
of such iwrson’s death, and the beneficial interests in the property 
have devolved upon other persons."

The case came on to be heard before Middleton, J., in 
Chambers. He held that the Master rightly refused to register 
the conveyance, and dealt with the matter in his judgment in 
this way (quoting from the reasons for judgment of Middleton, J., 
46 O.L.R. at pages 408 and 409).

From that decision the husband of the deceased Mary 
McCarty now appeals on the following grounds:

(1) That Middleton, J., erred in holding that the power of attorney 
was inoperative after the death of Mary McCarty.

(2) That he should have held that, according to the true construclion 
of sec. 2 of ch. 106, R.S.O. 1914, the power of attorney was effective after her 
(ieath, and the transfer should have been received and entered by the proper 
official in the Isand Titles office.

Sections 2 and 3 of the Powers of Attorney Act, R.8.O. 1914, 
ch. 106, arc as follows:—

2. Where a power of attorney for the sale or management of real or 
personal estate, or for any other purpose, provides that the same may be 
exercised in the name and on the behalf of the heirs or devisees, executors or 
administrators of the person executing the same, or provides by any form of
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words that the same shall not be revoked by the death of the person executing 
the same, such provision shall be valid and effectual, subject to such con
ditions and restrictions, if any, as may be therein contained.

3.—(1) Independently of such special provision in a power of attorney, 
every payment made and every act done under and in pursuance of a power of 
attorney, or a power, whether in writing or verbal, and whether expressly 
or impliedly given, or an agency expressly or impliedly created, after the 
death of the iierson who gave such power or created such agency, or after he 
has done some act to avoid the power or agency, shall, notwithstanding such 
death or act, be valid as respects every person who is a party to such payment 
or act, to whom the fact of the death, or of the doing of qpch act, was not 
known at the time of such payment or act bond fide made or done and as 
respects all claiming under such last mentioned person.

(2) Nothing in this section shall affect the right of any person entitled 
to the money against the person to whom the payment is made, and the person 
so entitled shall have the same remedy against the person to whom the pay
ment is made as he would have had against the |>crson making the payment.

In Armour on Title®, 3rd ed. (1903), page 119, there is the 
following reference to the Act then in force:—

If a power of attorney provides that the same may be exercised in the 
name and on behalf of the heirs or devisees, executors or administrators of 
the person executing the same, or provides by any form of words that it shall 
not be revoked by the death of the (icroon executing the same, such provision 
shall be valid and effectual to all intents and purposes. If there is no such 
provision in a power of attorney every payment made and act done under 
the power after the death of the constituent or after some act done by him to 
avoid the power is valid as respects every person party to such payment or 
act to whom the fact of the death or of the doing of such act was not known at 
the time thereof, and as respects all claiming under them: the act or payment 
must have been done or made in good faith.

ONT.
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Hut her land, J.

At page 120 Mr. Armour refera to Watters’ Property Statutes, 
page 303, from which Middleton, J., in hie judgment quotes as 
follows:—

A power of attorney, in its strict accept at ion, being an authorit y 
to do certain s|iecific acts in the name of, and as personally representing, the 
party granting the power, it seems necessarily to follow from a consideration 
of the nature of such power, that it must determine with the death of the

It is to lx* noted that sec. 3 of the Act in question provides 
that, although the donor has died, certain acts thereafter done 
pursuant to the power are valid.

It was stated on the argument l>efore us that the adult heirs 
have approved of the sale, and that the Official (iuanlian would 
prohatdy do so if necessary. Counsel for the Attorney^ leneral 
appeared as protector of the Assurance Fund, and contended, 
as I understood him upon the argument, that, as the power of
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attorney did not state that it might be exercised in the name of 
and on behalf of the heirs, etc., there was no authority for the 
attorney assuming to execute the transfer as he had done. I 
understood him to admit that, if there had been such a provision, 
the attorney might have exercised it on behalf of the heirs, etc., 
and validly executed the transfer. Middleton, J., does not in 
his judgment expressly say that that is also his view, although 
at one point in his judgment he seems to indicate that it is.

In my opinion, if the power of attorney had expressly provided, 
as indicated in the first part of sec. 2, that it might be exerciser! 
in the name of and on behalf of the heirs, etc., and also, as it 
does, “that these presents shall not be revoked by my death,’’ 
it would be clear that it could thus be validly exercised after the 
death of the donor. In that case it would also be open to the 
suggestion or criticism that it was testamentary in its character, 
even though not executed with the “formalities attending a last 
will.” But it is suggested that the second clause in sec. 2, stating 
that, where the power of attorney provides by any form of words 
that the same shall not be revoked by the death of the person 
executing the same, such provision shall be valid and effectual, 
may possibly validate acts done by the attorney after the death 
of the donor in the way of getting in and managing the estate 
quite distinct from selling it. Would not these acts, however, 
be acts which, if done by a person not named as an executor in 
a will, be improper intermeddling with the estate which would 
cause him to be regarded as an executor de ton Unit If, however, 
he could do this validly under the second clause of sec. 2, would 
he not thereby lie given authority to do acts ordinarily-to be done 
only by an executor after the death of the testator and in con
sequence of the power derived from the will?

While sec. 2 deals with two distinct cases—(1) that of the 
)lower providing that it may lie exercised in the name of and on 
the la-half of the heirs, etc., and (2) providing by any form of 
words that the same shall not la: revoked by death—the clause 
following applies to each, and enacts that each provision shall 
lie valid and effectual. It is a principle of the construction of 
statutes that where the language is dear and explicit effect must 
la- given to it: (iarlund v. Carl iule (1837), 4 Cl. & F. 693, at page 
705, 7 E.R. 263; Warburton v. Loveland (1832), 2 Dow. & Cl.
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(H.L.) 480, 489, 6 E.R. 806; Craies'-Statute Law, 4th ed. (1906), OWT- 
page 66. 8. C.

If then the power of attorney centaine plain words providing g, 
that it “shall not be revoked by the death of the person executing" McCahty. 
it, as this does, such words must be given effect to and held to be s«tk.ru»d. i. 
valid and effectual: if there is any conflict lietween this statute 
and the Devolution of Estates Act, as this is the later statute, 
effect should be given to it. There would appear to be a Uke 
conflict letween it and that Act, had the words in the first part of 
the section Ireen included in the power of attorney. I do not 
see how otherwise any reasonable or adequate effect ran I* given 
to the second clause in the section. The intention seems plain 
that in the one case the attorney can exercise the power in the 
name of the heirs, etc., though the donor is dead, and in the other 
case, in the name of the donor, though she be then dead. It 
can lie exercised in her name and on her liehalf in the same manner 
as though she were still living, and no one can legally object, in 
view of the provision of the statute empowering the attorney 
so to do: In re Whilely Partners Lid. (1886), 32 Ch. D. 337; 
MacKensic’s Powers of Attorney and Proxies, page 20.

I am therefore of opinion that under the power of attorney 
in question the attorney could convey and can execute the transfer 
in question.

But that does not dispose of the matter so far as the manner 
in which he has assumed to execute it in the transfer in question.
It should lie executed by the attorney for and in the name of 
the donor. He has not so executed it, but in his own name.
1 am of opinion, therefore, that he has not validly executed the 
transfer, notwithstanding the initial clause in the transfer alrendy 
quoted. It should have lieen executed as follows: “Mary 
McCarty by her attorney Thomas McCarty." In his affidavit he 
descrilres himself as the transferor, and speaks of the power under 
which he conveys.

1 think, therefore, 1 must, come to the same conclusion as 
Middleton, J., though for a different reason—that the Master 
could not properly receive and register the transfer in its present 
form. If amendr-d and re-executed as suggested, it can and 
should be received and registered.
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I am of opinion also that, if and when the amended or new 
transfer is executed by Thomas McCarty and the money paid 
to him, he will receive it for the estate of the donor and be respon- 

McCaktt. sible to it therefor. It was suggested by the Court upon the 
SutheriBid,I. argument that the purchase-money might 1* paid into Court.

Counsel for the appellant, though contending that this was 
not necessary, agreed that it should be done.

The order will contain a provision as to this. I think the costs 
of all parties should, under the circumstances, lie out of the pur
chase-money or estate.

Unlock, cj.Ei. Mclock, CJ. Ex., agreed with Sutherland, J.
dew, I. Clute, J. (after stating the facts) :—Mary McCarty died 

intestate, and it is intended that letters of administration of her 
estate shall not lie taken out. (Counsel for the estate said on 
the argument, as 1 understood him, that he had no objection to 
administration 1 icing granted if necessary. In that case the 
husband, who executed the ]>ower of attorney, would lie entitled 
to the letters of administration.) The solicitor, under the Suc
cession Duty Act, for the Treasurer of Ontario, has, under sec. 
13 (7) of the Devolution of Estates Act, as amended by 8 Geo. 
V. ch. 20, sec. 22, consented to the registration of the said 
transfer.

The Master of Titles, notwithstanding the wide language 
of sec. 2 of the Powers of Attorney Act, R.S.O. 1914, ch. 100, 
feels doubtful as to whether the statute extends to make good 
a conveyance in the name of a dead person by an attorney, when 
both the attorney and the transferee are aware of such person’s 
death, and beneficial interests in the property have devolved upon 
other persons.

The parties interested, so far as the Master of Titles has 
been informed, are the said attorney, Thomas McCarty, W. A. 
Dempsey, G. A. Dempsey, the persons named as transferees 
in the said transfer, Lawrence McCarty, Maliel McCarty, and 
Arthur McCarty, the children and heirs of the said Mary McCarty, 
the last two being under the age of 21 years, and the Attorney- 
General for Ontario as protector of the assurance fund.

Upon the application of Thomas McCarty for a direction 
in the matter of the stated case, Middleton, J., held that the 
Master of Titles had rightly and properly refused to register
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the conveyance of the said lands to the said W. A. Dempsey ONT-
and G. A. Dempeey, by the said Thomas McCarty under said 8. C.
power of attorney. He further declared that the said power pE 
of attorney was inoperative to enable Thomas McCarty to convey McCahtt. 
the real estate of the said Mary McCarty, deceased, suliscquent cut», ). 
to the death of the said Mary McCarty, and further ordered that 
the sale of the said lands lie carried out under the provisions of 
the Infants Act, and that in this event the costs of the said Thomas 
McCarty and of the Official Guardian may be liomc by the pro
ceeds of the said sale; save as aforesaid each party shall liear his 
own costs of this application.

In his reasons for judgment, the learned trial Judge points 
out that, upon the death of the donor, her estate in the lands 
came to an end; it passed to her heirs subject to the provisions 
of the Devolution of Estates Act, vesting it temporarily in her 
l>ersonal representatives; and that the draftsman has not chosen 
to confer the right to sell or dispose of the property in the name 
and on behalf of the heirs, devisees, executors, administrators.
This alone, in his opinion, was sufficient to indicate that the 
Master rightly refused to register the conveyance; he adds 
that lands might be sold, anti estates lie realised and divided, 
without the payment of succession duties, and without any of 
the precautions deemed essential where infants are interested 
in the estates of intestates. He then adds: “Fortunately I 
have not to consider these aspects of the situation, as, in my 
view, the provision found here does not enable a conveyance 
to be made of the property w hich is vested in the representatives 
of the deceased donor.”

I am unable to agree with the learned Judge in his view of 
the statute and of its effect. The question turns upon the con
struction of the statute R.S.O. 1914, ch. 106, sec. 2, which reads 
as follow's:—

2. Where a power of attorney for the sale or management of real or 
(icrsonal estate, or for any other purpose, provides that the same may be 
exercised in the name of and on behalf of the heirs or devisees, executors or 
administrators of the person executing the same, or provides by any form of 
words that the same shall not be revoked by the death of the person executing 
the same, such provision shall be valid and effectual, subject to such conditions 
and restrictions, if any, as may be therein contained.

It will be observed that the statute protides for two distinct 
cases: (1) where authority is conferred upon the donor of the



260 Dominion Law Reports. [S3 D.L.R.

8I"' power of attorney to sell or deal with the property which had
8. C. vested in the heir, devisee or jicrsonal representative in the name

and on liehalf of those heirs, devisees, or personal representatives ;
McCarty. (2) or a power to act in the name of the donor of the power and 

eu», i. to deal with the property, which is not to lie revoked by the death 
of the donor. Such provision shall lie valid and effectual, subject 
to such conditions and restrictions, if any, as may be therein 
contained.

The effect of this is, in my opinion, whether the words used are 
those contained in clause 1 or clause 2, that “such provision 
shall lie valid and effectual, subject to such conditions and restric
tions, if any, as may lie therein contained.”

The power of attorney expressly authorises the attorney 
to convey, assign, transfer, and make over respectively to the 
purchaser or purchasers thereof, with power to give credit for 
the whole or any part of the purchase-money thereof, and to 
liermit the same to remain unpaid for whatever time and u]«in 
whatever security, real or personal, either comprehending the 
pui chased property or not, as the said attorney or attorneys 
shall think safe and projier, and to execute such assurances, 
deeds, covenants, and things as shall lie required, “and my said 
at terra v or attorneys shall see fit, and for all or any of the pur
poses afon-aid; and to sign and give receipts and discharges 
for all or any of the sum or sums of money which shall come to 
his or their hands by virtue of the powers herein contained, 
and which receipts, whether given in my name or that of my 
said attorney or attorneys, shall exempt the person or persons 
paying such sum or sums of money from all responsibility of 
seeing to the application thereof.”

The language of the statute (sec. 2, quoted above) is clear and 
explicit. I do not see how any language could be more clear 
than that used in the statute; and, in my opinion, it expressly 
covers a case like the present. Had he executed the power in 
her lifetime, there can be no doubt that the proceeds of the sale 
of the land would form part of her estate, that is, that it was 
done, as he declares, expressly for her and on her behalf ; and it 
equally follows, I think, that where a power of attorney such as 
this is acted upon after her death, the proceeds of the sale form 
also a part of her estate and are subject to the Succession Duty
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Act, and may tie treated in all rapeeta as a part of her estate. ONT.
It does not, in my opinion, preclude the necessity for adminis- 8. C. 
tration. pE

Taking this view, I think the apjieal should lie allowed, and McCahtt. 
the order of Mr. Justice Middleton set asiite, and that it should ci«e. i 
lie declared that the power of attorney executed by the said 
late Mary McCarty in favour of the said Thomas McCarty was 
operative after the death of the said Mary McCarty, and that, 
according to the true construction of sec. 2 of ch. 106, R.S.O.
1914, the said power of attorney was effective after the death 
of the said Mary McCarty, and the said transfer of the said lands 
should have I sen received and entered by the proper official in 
the Land Titles Office.

For the first time this Act has been under review, and the 
Master of Titles acted projierly in asking for the opinion of the 
Court.

There being infants interested in the purchase-money, by 
consent the same is to be paid into Court, and thereupon the 
conveyance in question may lie registered, all parties to Is' entitled 
to payment of their costs out of the moneys, and the balance 
is to Is- apportioned by order in Chandlers between the parties 
entitled thereto.

Since writing the above, my attention has been calk'd, by 
my brother Sutherland, to a point that was not raised in the ( 'ourt 
below or during the argument on appeal, namely, that the deed 
presented for registration to the Master of Titles was imperfectly 
executed under the power of attorney, which of itself justifies 
the Master of Titles in not receiving it. My judgment was con
fined to the only question argued I adore us, namely, the effective
ness of a conveyance executed under the power of attorney in 
question after the death of the constituent of the power.

Masten, J.:—This is an appeal from an order of Mr. Justice 
Middleton made on the 15th December, 1919. The order was 
made under the provisions of the Land Titles Act, upon a case 
stated by the Master of Titles, and the effect of it is to declare 
that a deed tendered for registration under the Land Titles Act 
is not validly executed. Mary McCarty was the owner of the 
lands in question during her lifetime, and she died on or about 
August 3, 1919, intestate, having, on July 25, 1916, executed a
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general power of attorney in favour of her husband, Thomas 
S. C. McCarty.
"re Acting under this power of attorney, Thomas McCarty

McCaetv. executed and tendered for registration a deed of the lands in 
huub.j. question. The deed purports to be from “Mary McCarty, 

late of the City of Toronto, in the County of York, married 
woman (deceased), by her attorney Thomas McCarty of the 
said City of Toronto," conveying the lands to W. A. Dempsey 
and C. A. Dempsey, and is signed “Thomas McCarty.”

The Master has felt doubt and difficulty in regard to the accept
ance of this deed, and has referred the matter to the Court. 
The validity of the deed is supported by the appellant under 
the provisions of R.S.O. 1914, eh. 10li, sec. 2, which reads as 
follows:—

Where a power of attorney for the sale or management of real or personal 
estate, or for any other purpose, provides that the same may be exercised in 
the name and on the behalf of the heirs or devisees, executors or administrators 
of the person executing the same, or provides by any form of words that tile 
same shall not be revoked by the death of the person executing the same, 
such provision shall be valid and effectual, subject to such conditions and 
restrictions, if any, as may therein be contained.

I am of opinion that the order of Mr. Justice Middleton 
holding the deed invalid should lie maintained and the apjx'al 
dismissed.

It is a principle of construction that some meaning must, 
if possible, be given to every part of a statute: another principle 
is equally well settled—that a power of attorney is construed 
strictly by the Courts: Hmrard v. Bailtie (1796), 2 H. Bl. 618, 
126 E.R. 737; Withinglan v. Herring (1829), 5 Bing. 442, 130 E.R. 
1132; Bryant v. La Banque du Peuple, [1893] A.C. 170.

The first provision of the statute is that the power of attorney 
may provide that it “may lie exercised in the name and on the 
behalf of the heirs or devisees, executors or administra lors of the 
person executing the same.”

That provision apjiears to me aptly to cover the whole field 
here in question ami to exhaust the subject-matter, so far, at 
least, as it relates to the conveyance of an estate in lands.

The second provision, viz., where the power “provides by 
any form of words that the same shall not be revoked by the 
death of the person executing the same” must therefore relate
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to a subject-matter other than a ronvevanee of land, or else ONT-
it is mere sur]>lusage. It is, however, apt to enable the donee N. C.
of the power to art when1 there is no heir, devisee, exceutor, or ke 
administrator. McCabtt.

Surh a rase arises where aetion is taken in regard to personal Umm,!. 
estate, and there is neither a will nor letters of administration 
of the estate of the donor of the power.

In sueh a ease the first provision does not apply because there 
is no heir, devisee, executor or administrator, in whose name 
or on whose behalf the power ran be exercised, but by force of 
the second provision the power of attorney remains valid and 
effective, and the donee of the power can deal with such personal 
estate.

The power of attorney purports to authorise Thomas McCarty 
to sell the lands of the donor of the power and to convey the 
same, and in her name and as her act ami deed to execute all 
deeds required for such purpose, and provides that the power 
shall not be revoked by her death. The statute provides that 
the power may lx- drawn so as to provide that it may lx- exercised 
in the name of and on behalf of the heirs or devisees, executors 
or administrators, of the deceased; but in the present case that 
was not done.

It must be taken that the power as granted is in foret1 and 
valid, for the statute expressly says so. Hence the attorney 
may, in the name of Mary McCarty, exercise the power for 
whatever it is worth. The difficulty is that the donee of the 
power is an agent of Mary McCarty, who is dead. He ran, 
as agent, convey in her name what his principal holds and no 
more, llut she does not hold these lands. On her death, by 
the force of law not touched by this statute, they passed from 
her, and a dm! from her ran convey nothing because she possesses 
nothing.

1 can understand that an effective died might be executed 
by the donee of the power if he was authorised to si'll and convey 
in the name and on behalf of the heirs, devisees, or persona! 
representatives of Mary McCarty, in whom the lands actually 
vest on her death, but a deed from Mary McCarty can convey 
nothing, for she has nothing.

IS—53 D.L.R.
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There is further consideration to lie liome in mind. What 
we are here asked to do is in effect to declare that the purchasers 
are entitled to a certificate giving them an absolute title in fee 
simple in these lands.

Where the right is so doubtful, and where there is no difficulty 
in making a good title in other ways, we ought, it seems to me. 
to lie very cautious indeed alsiut declaring such a right or estali- 
lishing such a precedent.

The appeal should tie dismissed.
Riddell, J., agreed with Masten, J.
A /mil iimilted, with a declaration that the attorney can by a deed 

in the proper farm, make a valid transfer under the Land Titles Acl 
(Riddell, and Masten, JJ., dissenting).

CITY OF MEDICINE HAT v. HOWSON.
Alberta Supreme Court, ApjieUate Division, Haney, C.J., Stuart, Deck and 

lies, JJ. June 29, 1920.
Taxes (| III—100)—Medicine Hat Charter—Debt recoverable in

PERSONAL ACTION.
The effect of sees. (> and 7, Title XXXII. of the MctlirincHat Charter, 

6 Kdw. VII. 1000 (Alta.), eh. 63, is to make taxes which arc due to the 
city, a debt recoverable in a iieraotud action by it. The omission to 
include the lots in a tax sale which was held does not release the debtor 
from his liability.

[Castor v. Fenton (1917), 33 D.L.R. 719, 11 Alta. L.R. 320, applied ]

Appeal by plaintiff from a judgment on a special case in nn 
action wherein the plaintiff sought personal judgment for certain 
taxes alii ged to lie due to the city in rcsjiect of certain real property 
situate therein.

,S. G. Hannon, for appellant.
G. M. Black stock, for respondent.
The judgment of the Court was delivered by 
St vaut, J.:—The city had not resorted to any of the other 

remedies provided by the statute viz: (1) distress of personal 
property; (2) sale, nor to an action to enforce the lien given by the 
statute; assuming that this latter remedy this intended to lie given 
or exists.

It was contended by the defendant that the Act in question 
did not give any right to the corporation to recover the taxes 
as a debt. The material sections of the Act contained in Title 32 
(Alta. Stats. 1906, eh. 03), arc as follows :—
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6. The taxes due upon any land may be recovered from any owner or 
tenant originally assessed therefor and from any subsequent owner of the 
whole or any part thereof saving his recourse against any other jx-rson, and 
such taxes shall be a special lien upon the land and shall be collectable by 
action or distraint in priority to every claim, privilege, lien or encumbrance 
of every person except the King; and lien in its priority shall not be lost or 
impaired by any neglect, omission or error of any officer of the city.

7. The production of a copy of so much of the roll as relates to the taxes 
payable by any i>erson in the city certified as a true copy by the secretary- 
treasurer shall l>c conclusive evidence of the debt.

It is apparently well settled law that a tax is not a debt unless 
expressly declared to lie so by the statute im]x»sing it.

The simple question is whether by the words used in the above 
sections, the Court should hold that the statute has declared the 
taxes to be a debt. The words are praotieally the same as those of 
sec. 305 of the Town Act and in the case of Castirr v. Fenton, 
(1017), 33 D.L.R. 719, 11 Alta.L.R. 320, the Chief Justice held that 
under the latter section taxes could lx- recovered in a ]x-rsonal 
action as a debt. The majority of the Court, while infcrentially 
holding that the taxes were a debt, were of opinion that the debt 
had Ix-cn extinguished by forfeiture proceedings. My memory is 
that the point was not there directly argued but that both parties 
assumed that in the beginning the taxes had lieen a debt. But 
so far as the case goes I think, with much respect, that its value 
is not diminished by the circumstance alluded to in the judgment of 
the trial Judge in this case, that in sec. 305 of the Town Act there 
is a semicolon after the word “person" while in the Medicine 
Hat statute there is, at that place, only a comma. The rule adopted 
in the Courts is, I think, to pay little, if any, attention to punc
tuation. See Beal Cardinal Rules, 2nd cd., 204; Craies'Hard- 
castle, 4th cd., pp. 182-3. This rule apparently rests u|x>n the 
fact that the rolls of the British Parliament are never punctuated. 
What the practice is in the original rolls of the Allx-rta legis
lature, I am not sure, but I should, in any case, hesitate to rest 
much uixm a difference in punctuation without an examination 
of the original roll.

There is another rule of interpretation which is applicable here 
and that is the rule against the existence of superfluous words. 
See Beale p. 321, Craies’ Hardcastle, 2nd cd., 102, 103. 
The following are some of the judicial opinions there cited. Lord 
Brougham said : “ A Statute is never supposed to use words without
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a meaning. ” It is a “settled canon of construction that a statute 
ought to so be so construed, that if it can tie prevented, no clause, 
sentence or word shall lie superfluous, void or insignificant.” 
And there arc several other equally strong opinions quoted.

So in the present case, if the contention of the defendants lie 
correct as to the meaning of sec. 6 of Title 32, vis : that it merely 
creates a lien and give a right to collect the taxes in an action to 
enforce the lien or by distress, then all the words of the section 
down to “thereof” in the third line arc su)ierfluous. They 
would, in that case, add absolutely nothing whatever to the mean
ing of the statute liecause everything that the defendants admit 
is done by the section is done fully and completely by the suc
ceeding words.

Just why there should Is- any necessity of an action to enforce 
the lien when a summary sale is provided for is not clear, such an 
action has never Ix-on brought in tliis Court so far as I know.

Furthermore, it is quite impossible for one to discern what 
sensible meaning ran Is- given to the words “may lie recovered 
from any owner or tenant originally assessed therefor” if there 
is only to be a lien and a distress. How could either a lien or a 
distress lie enforced against one who is only an owner originally 
assessed therefor but not the owner at the time of the proceedings'.' 
Possibly a distress might lie so enforced but the clauses dealing with 
distress clearly indicate that the distress, where the taxes arc a 
lien, is to la- made on the goods of the “owner of the land” (sec. 
10 sub-sec. (1) of the Title). Distress generally upon goods wherever 
found in the city is confined to the case where taxes are not a lien 
on the land, that is personal property and income tax etc. (sec. 13 
sub-sec. 1).

The use of the word “recover” is also, I think, significant. 
That is the word almost invariably used in entering a personal 
judgment viz: “that the plaintiff do recover from the defendant 
etc.” True, the word is often given a wider meaning, so wide- 
even as to include distress (see Willes, J., in Haine» v. Welch (lKiiS-, 
L. 11. 4 C.P. 91). But it is surely also significant that further on 
in the section, when reference is again made to an action, the words 
used are“collectable by action.” Reference may also lie made 
to C. & K. Hij. Co. v. Sank. Land <fc Homenlead Co. (1919), 30 
D.L.R. 16.
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Taking all these circumstance together, I cannot hut conclude 
that the real meaning and effect of the statute is to make the taxes 
a debt recoverable by jx-rsonal judgment and I, therefore, think 
the appeal should lie allowed with costs and that question (a), 
submitted in the special case, should lie answered in the affirmative. 
1 see nothing in the statute which shews that the omission to 
include the lots in a tax sale which was held would release the 
defendants from their liability.

To question (b) I think it should lie answered that the female 
defendant is liable only for the taxes for 1917, 1918 and 1919, 
but that the male defendant is for the taxes for the whole five y ears. 
He was the registered owner throughout the whole jieriod and the 
assessment of the wife was not based uiwn any real transfer of 
ownereliip, but seems to have lieen made merely at their joint 
request and that request 1 icing acceded to the wife cannot, it was 
admitted, object to the consequences.

Judgement accordingly.

CAREY v. DEVEAUX.

Siitlatchcwan Court of Apiual, liaultain, C.J.S., Xculandu and Laniont, JJ.A. 
June IS, lSiO.

Innkeepers (§ 1—2)—Phophietor of hotel renting ovt dining room— 
Dining room open for guests of hotel—Liability as innkeeper
FOR l-OSS OF GCNIIIS DELIVERED To CLERK FOR SAFE KEEPING.

The keejier of u hotel is none the less an innkec]ier lieennse he has made 
arrangements under which the hotel dining risitn is oiicrntcd by someone 
other than himself where it isstillo|s'ii to theguestsof the hotel, w ho can 
obtain there 1 he torsi they require. A |ierwou who with the acquiescence 
of the proprietor is behind the counter of a hotel, registering |ssiple who 
come there ns guests, is the clerk or agent of the proprietor and such 
proprietor is liable for goods handed to such agent for safe keeping.

Appeal by plaintiff from the trial judgment in an action 
for the recovery of Victory Bonds left with the defendant in his 
hotel for safe keeping.

1V.F.A. Turgeon, K.C., for appellant.
IV.Af. Rose, for respondent.
Havltain, C. J. S.:—The two questions to be decided in this 

apiieal arc:—1, whether or not the defendant is an innkee]x>r, 
and 2, whether or not Biron was the servant or agent of the 
defendant.

As to the first question; the only ground iijRin which the de
fendant seeks to esca]ie the ordinary liability of an innkcejier
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is that he was only a lodging-house keeper, inasmuch as he did 
not supply meals to his lodgers. This does not seem to me to 
create any distinction. If a hotelkeeper or an innkeeper sublets 
his dining room that docs not change the character of his business. 
An ordinary traveller stopping at a hotel conducted on what is 
known as the “European plan,” should not lie put on enquiry 
when he goes into the hotel dining room as to whether he is paying 
the hotelkeeper or his lessee for the meals which he gets. In 
this case, the defendant sublet his dining room to some Greeks, 
who supplied meals to the travelling public who stopped at the 
hotel. I would hold, therefore, that the defendant is an innkeeper.

As to the second question: the evidence shews that Biron 
at the request and with the knowledge of the defendant, on the 
occasion in question and on other occasions, acted as a clerk or 
assistant in the hotel. The defendant thereby held him out as 
his servant or agent, and must be held liable for goods delivered 
to him for safe keeping.

It should not I*1 necessary to cite authority as to the liability 
of an innkeeper for goods, or money, or valuables delivered to him 
for safe keeping, and, as in this case the documents in question 
were lost, the defendant must make good the lost.

The ap]>eal should, therefore, be allowed with costs, the judg
ment below set aside, and judgment entered for the plaintiff for 
the amount of the bonds, interest and costs.

Niwlands, J. A.:—In the statement of claim, it is alleged 
that defendant kept an hotel or inn for the accommodation of 
travellers called the Royal Hotel, at Gravelbourg; that, plaintiff 
lieing a traveller was received at this hotel ns a guest on Feb
ruary 7, 1919; that he had with him time Victory Bonds valued 
at 8300.08; that he deposited these Victory Bonds with defendant 
for safe keeping, and that through the negligence of the defend: nt 
or his servants these bonds were lost.

The defendant denies that he is an innkeeper, or that the bonds 
were left with him for safe keeping. The trial Judge has found 
that defendant was not an innkeeper, and that Biron, to whom 
the bonds were handed by plaintiff, was not a servant of defendant.

As to the first finding, I am of opinion that this case comes 
within the decision of Thompson v. Loci/ (1820), 3 B. & Aid. 2s3. 
106 E.R. 667.
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In that ease the facts were stated as follows, at p. 283 :—It 
appeared the defendant kept a house of public entertainment, called 
the (ilobe Tavern and Coffee House, in Fore St . Moorgate, where he 
provided lodging and entertainment for travellers and others. No 
stage coaches or waggons stopped there, nor were there any stables 
belonging to the house. The plaintiff, in Decetnlter, 1H18, 
having lived Ixdore that time in furnished lodgings in London, 
went to the defendant's house and engaged a lied; he continued 
to reside there for several months, and then left the place. The 
defendant, in his bill, charged for eighty-three nights' lodging; 
and claimed to detain the goods mentioned in the declaration, 
on account of money due to him for lodging and entertainment 
provided for the plaintiff. Vpon these facts the Lord Chief 
Justice was of opinion, that the détendant had a lien u|M>n the 
goods,

Vpon these facts, Raylev, J., at p. 286, said:—
I am of opinion that this is substantially an inn. In order to learn its 

character, we must look to the use to which it is applied, and not merely to 
the name by which it is designated. Now this house was used for the purpose 
of giving accommodation to travellers, who, in London, reside either in 
lodgings or inns. The defendant did not merely furnish tea and coffee as 
the keeper of a coffee-house does, nor a table as the keeper of a taverti does; 
but lie provided lodgings, and that in the way they are provided at inns: 
for the charge was so much per night.
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And Beet, J., at p. 287, said:—
1 am of opinion that the defendant's house, under the circumstances 

of this case, is to be eons’ . red as an inn. The consequence of which is, that 
he has a lien on the g of his guests; and, on the other hand, that he is
responsible to them fot >roperty left in his care. An inn is a house, the owner 
of which holds out 1 ; he will receive all travellers and sojourners who are
willing to pay a i adequate to the sort of accommodation provided, and 
who come in a - 'ion in which they are lit to be received. In this case, 
the defendant does not charge as a mere lodging-house keeper, by the week 
or month, but for the number of nights. A lodging-house kce|»er, on the 
other hand, makes a contract with every man that comes: whereas an inn
keeper is bound, without making any special contract, to provide lodging and 
entertainment for all, at a reasonable price.

In that cam», it appears that the guest was furnished with 
lodging only, as it is contended was the case here. Although 
defendant did not actually serve meals to his guests, he pro
vided for these w ants of tra\ dlers by renting his restaurant to 
the («reeks, who provided the meals. There, as here, the pro
prietor only provided the guest with lodgings, for which he charged
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so much each night. I think he is, therefore, an innkee]>er ami 
liable as such.

The ])laintilT hamleil (he Victory Bonds to one Biron, who 
was behind the counter, and apparently in the employ of the inn
keeper. As a matter of fact, he was not actually so employed, 
but was only helping out the proprietor. There was, however, 
a sufficient holding out of Biron as an employee to make the de
fendant liable.

In 22 ('yc., page 1078, par. 2, it is stated:—“When goods are 
delivered to a sériant if he is at a proper place and clothed 
with the appearance of authority to receive the goods the inn
keeper is liable from the time of delivery to the servant.” 1 agree 
with that prnjiosition.

The evidence is to the effect that the Winds were handed to 
Biron w hen he w as ostensibly acting as a clerk in the hotel for 
safe keeping, and that they were afterwards lost. The defendant 
is, therefore, liable, and the apjs'al should lie allowed with costs.

1 .am 1 in i , J. A. :—The material facts in this case are as follows : 
The plaintiff was a traveller and the defendant was the keeper 
of the Royal Hotel at ( IravelWiurg. On the evening of February 
7, 1010, tile plaintiff went to the defendant's hotel and registered 
as a guest. Behind the registration counter at the time were 
tjucsnclle, the clerk, and one Biron. The plaintiff had in his 
pocket three 81(H) Victory Bonds. He asked (juesnelle if he could 
take them for safe keeping, (juesnclle referred him to Biron. 
Biron took them. Both the plaintiff and Biron swear that when 
Biron took the bonds he asked the defendant, w ho was also at the 
counter: where he should put them, and that the defendant said: 
“In the safe;'' that Biron went to the safe, and finding it locked 
asked the defendant if they would Is- all right in the cash register, 
and that defendant replied in the affirmative. Biron put the 
bonds in the drawer of the cash register. The defendant took 
the cash himself that night, but says no bonds were in the drawer. 
He denies the conversation testified to by the plaintiff and Biron. 
The plaintiff sued for the value of the bonds. The trial Judge 
found for the defendant on two grounds: (1) that the defendant 
was not an innkccjicr, and (2), that Biron was not his servant or 
agent.



53 D.L.R.] Dominion Law Rkporth.

With deference, I am of opinion that the Judge erred on both 
]K)intn.

What constitutes an innkee]x*r is laid down by Kennedy, J., 
in Orchard v. Bunh <t* Co., |18V8] 2 Q.B. 284, at 288, as follows:—

The defendant was an innkce|ier, keeping the hotel as an inn. I am 
content to take Best, J.’s, definition of what is an inn in Thompson v. Lacy 
(1820), 3 B. & Aid. 283, 100 E.R. 667: “An inn is a house, the owner of which 
holds out that he will receive all travellers and sojourners who are willing to 
pay a price adequate to the sort of accommodation provided.” The house in 
question there was a London tavern where no coaches stopjied, and there were 
no stables. It was contended that it was not an inn; but the Court held that 
that view was too narrow and was unreasonable. Bayley, J., said:—“1 take 
the true definition of an inn to be, a house where the traveller is furnished with 
everything he has occasion for whilst on his way.” The Royal Court Hotel, 
in the present case, unquestionably was an inn: it was a place in wliicli the 
owner held himself out as ready to receive all travellers and sojourners, and 
to supply food and accommodation for them whether they stayed the night, 
or used it temporarily on their way. If so, the legal liability of an innkeejicr 
attached to the defendants. It was said that the dining-room accommodated 
not only people who stayed at the hotel, but people who came there only 
for the purpose of getting a meal. There is scarcely an inn in the country 
where that is not done; and can it be said that the rights and liabilities of the 
innkeeper are thereby altered? 1 cannot think they are. The cases of a 
restaurant kcc|)cr, as in VUien v. Nicholls, 11894) 1 Q.B. 92, or of a place kept 
separately from the hotel, as in llcg v. Uymcr (1877), 2 Q.B.D. 136, are 
perfectly different. In those cases a perfectly separate business was carried 
on in premises which did not form part of the inn.

The only resjieet in which it woe contended that the defend
ant wan not an iiinkec]«-r was, that some time previously he had 
censed serving meals in the hotel dining room himself and had 
rented it to certain Crocks, who supples! meals to whoever went 
into the dining room therefor and collected the price thereof.

In my opinion, the keejier of a hotel is none the less an inn
keeper I «'cause he has made arrangements under which the 
hotel dining room is operated hy someone other than himself. 
Where the hotel dining room is still open to the guests of the hotel 
and these guests run obtain there the fiwsl they require, the hotel- 
keeper. ill my opinion, holds out to his guests that they can obtain 
their meals at the hotel. The defendant was, therefore, an inn- 
kis'jier.

The other )«>int is, I think, equally clear. It was established 
lievond question that Iliron was registering in the guests on the 
night in question. It was also established that on other occasions 
lie had l««'ii behind the counter, and also that lie had sold on !«■-
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half of the defendant cigare, cigarettes, etc. Biron himself says 
the defendant asked him to help, and, although he was not getting 
wages, he say's, on one occasion at least, the defendant reduced 
the rent of his room on account of his services. The defendant 
denied that he had employed Biron, hut admitted that on the night 
in question he was “registering the people in.” The defendant 
himself was in the room in which the guests were being registered. 
Under these circumstances, the defendant, in my opinion, held 
out Biron as his clerk or agent.

The appeal, in my opinion, should be allowed with costs, 
the judgment below set aside, and judgment entered for the plain
tiff for the amount of the bonds, interest and costs.

Appeal allowed.

BANCROFT ▼. C.P.R. Co.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Ilaggart, Fullerton and 

Dennistoun, JJ.A. June 10, 1920.

1. Trial (§ II C—105)—Libel and slander—Privilege—Sufficiency of
EVIDENCE TO SUPPORT—WITHDRAWAL OP CASE FROM JURY.

In an action for damages for libel if privilege has been pleaded, the 
facts on which the claim of privilege is baaed must be proved before the 
Judge can rule whether the occasion is privileged or not. If at the 
conclusion of the plaintiff's case, facts sufficient to support the plea of 
privilege have been clearly established, and no evidence of malice has 
been given, the Judge should enter judgment for the defendant and 
not let the case go to a jury.

2. Master and servant (§ I E—22)—Discharge of servant for good
cause—Necessity of stating grounds for—Justification
SHEWN BY FACTS KNOWN SUBSEQUENTLY.

It is not necessary that a master dismissing a servant for good cause 
should state the ground for such dismissal and provided good ground 
existed in fact it is immaterial whether or not it was known to the 
employer at the time of the dismissal. Justification of dismissal can 
accordingly be shewn by proof of facts known subsequently to the dis
missal.

Appeal by plaintiff from the judgment of the trial Judge 
withdrawing his claim for damages for liliel from the jury and 
cross appeal by defendant against the verdict of the jury - 
assessing damages for wrongful dismissal. Appeal dismissed, < ross- 
appcal allowed.

I). Campbell and O. H. Campbell, for appellant.
A. ./. Andrews, K.C., and C. //. Green, for respondent. 
Fullerton, J. A.:—This action was brought to recover dam

ages for libel and also damages for wrongful dismissal.
Fullerton, J.A.
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The plaintiff was, for some time prior to August 7, 1917, 
in the employ of the defendant as a telegraph ojierator at the 
Yard Office in llegina. On July 27, 1917, he was arrested and 
charged with stealing a crate of canteloupes. On August 6, 
at the conclusion of his preliminary examination, he was committed 
for trial, and on August 7 was discharged liy the defendant from its 
employ. The procedure in the case of a telegrapher in the employ 
of the defendant, claiming to have any grievance in connection 
with his treatment by the company, is to apply personally to the 
company for an adjustment and, failing this, to liave the matter 
referred to the local Chairman of the Telegraphers Union who 
takes the matter up with the proper officer of the company. 
If he fails to get the matter adjusted, he refers it to the general 
chairman of the union who, if necessary, refers it to the general 
manager. On September 24, 1917, the plaintiff, claiming that he 
had taken liis trial and had been acquitted of the charge made 
against him, applied to the defendant for reinstatement. This 
haiing been refused, he applied to Mr. Barry, the local chairman 
of the telegraphers’ committee at Regina. Barry took the 
matter up with the division superintendent at Regina, Mr. 
(Town, who refused reinstatement. I'jioii being advised of this 
by Barry, the plaintiff requested him to turn the case over 
to the general chairman of the telegraphers’ committee, Mr. Mien. 
This was done and Mien requested the plaintiff to meet him in 
Moose Jaw on December 9, 1917, and bring w ith him his cer
tificate of service. Plaintiff applied for this at the office of Chow n 
at Regina, but was unable to secure it as all certificates of service 
were issued from the Staff Record Office at Winnipeg. lie, 
however went to Moose Jaw on Decemlier 9 as requested by Mien. 
There he learned that Mien had the plaintiff’s notice of dismissal 
and on his return to Regina was informed by Barry that he had 
received the certificate of service which plaintiff had applied for 
More leaving Regina.

These arc the documents referred to in par. 8 of the statement of 
claim, and it is in resized to the statement contained in these 
documents: “Dismissed for being implicated in a case of theft 
of fruit from car’’ that the plaintiff charges libel against the 
defendant.

MAN.
c71.
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At the argument counhel for the plaintiff stated that he rested 
C. A. his ease, so far as his elaini for liliel was concerned, solely on the 

Bancroft certificate of service. This document is one that is always, when 
C p li Co l»y employees who have lieen dismissed, issued to him
—by the company and in it arc shewn particulars of the employee’s 

Fullerton, j a. 8prxjp(, company and the cause of his dismissal.

Prendergast, J., who presided at the trial, withdrew from the 
jury the question of libel, but allowed the claim for wrongful 
dismissal to go to the jury. The jury found that the plaintiff 
was unjustly dismissed, assessing the damages at $425.

The plaintiff now appeals from the judgment of the trial Judge 
withdrawing the plaintiff's claim for damages for libel from the 
jury and the defendant cross-apjieals against the verdict of the 
jury and the judgment entered in accordance therewith.

A great deal of evidence was given by the plaintiff with regard 
to the charge of stealing cantaloupes and as this charge was the 
cause of his dismissal and has also an important I rearing on the 
question of the alleged libel, I propose first to give a summary of 
this evidence. The plaintiff’s story is that on or aliout July 27, 
1917, his house in Regina was searched and the officers there 
found a crate of eanteloujieR which he admits were proved by very 
clear evidence at his trial to have lieen stolen from a car standing 
ill the defendant's yards at Regina which had lieen broken into. 
The plaintiff also admitted that he had heard of some eases of 
pilfering from cars standing in the yards at Regina. His expla
nation of his ixwsession of the cantaloupes is that lie bought them 
from a man while he was on duty at the Yard Office at Regina. 
The time was dusk on a Sunday evening and the man was standing 
outside the Yard Office. Asked what the mail was doing there 
he answered that he inferred he was waiting for a freight train to 
go past so that he could cross the track. He also inferred that tile 
man was coming from a wholesale fniit house, did not think it 
a curious thing for a man to lie coming from a wholesale fruit house 
at that hour on Sunday night and gave as a reason that he under
stood they hud a watchman there1 at all hours of the night and day. 
He could not remember the details of the conversation with the 
man but he offered to sell them to him, making the remark that 
they were very heavy to carry home. He offered them to him
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at what hv considered a very reasonable price, S5. He admits 
they were worth $12.50.

Now, dealing first with the ap|>enl of the plaintiff from the 
refusal of the trial Judge to submit the question of libel to the jury, 
as aliove pointed out the plaintiff complains only of the certi
ficate of service and contends that it is lilxdous and was published 
to Barry, the IajcbI Chairman of the Telegraphers' Committee.

The certificate in question is dated Winnipeg, Dec. 8, 1017. 
Under the heading “Details of service" it gives the occupation of 
the plaintiff, the different places at which he had worked while 
in the company’s service and the length of service at each 
place. Under the heading "Reason for leaving ” is dismissed. 
Under the heading “Remarks" are the words complained of 
“For Ix-ing implicated in case of theft of fruit from car.”

The certificate tears the office stamp of the Staff Records 
Office, Can. I’ac. Ry. Co., Winnipeg, and is signed “D. Gray, 
Chief of Staff Records.”

It appears from the evidence that when a man is discharged 
from the service of the company, a regular form is filled up by the 
6U]x»rintendent in charge of the particular division, giving the 
reasons for his discharge. This form is forwarded to the Staff 
Records Office at Winnipeg and filed there.

The plaintiff was discharged on the day after he was com
mitted for trial and at that time the form was prepared shewing 
the reason for his discharge : “For being implicated in case of 
theft of fruit from car.” This form was in due course sent to the 
Staff Record Office at Winnipeg. Now, clearly no objection can 
possibly be taken to the correctness of the above stubs! reason 
for discharge.

Now, let us see the circumstances under which the certificate 
of service which is complained of came into the possession of 
Harry.

Following the regular course of procedure, when the company 
declined to reinstate the plaintiff, he appealed to the telegraphers 
union and, as plaintiff himself admits, the union owed a duty to 
every one of its members to deal with any complaint he might have 
against the company. The plaintiff further admits that one of 
their duties was to get all the information possible from the 
company as to the cause of dismissal. Harry, as local chairman of
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the telegraphers’ committee at Regina, had first taken up the 
matter on l>ehalf of the plaintiff. The plaintiff had given him 
full particulars of his east1 including all the circumstances in 
connection with the criminal charge. Barry then saw C'hown, 
the division superintendent at Regina, who had discharged the 
plaintiff, hut had failed to induce him to «‘instate the plaintiff. 
As previously stated, the matter was then taken up by Mien, 
the general chairman.

Under date December 4, Mr. Mien addressed a letter to Barry, 
plaintiff and one Cheney in which he says:

I would like to meet Brothers Barry and Bancroft at Regina on arrival 
of No. 1, if possible, to discuss Bro. Bancroft's grievance, before going to 
Moose Jaw. If Bro. Bancroft cannot arrange to do this, perhaps he could 
come to Moose Jaw on Sunday and attend meeting there when I could talk 
the matter over with Bro. Barry and him. I would be glad to meet one of you 
on arrival of No. 1 and advise what arrangements you can follow out, I desire 
to meet you both together.

On Deceml>cr 5, 1917, Mien wrote1 the following letter:—
Order of Railroad Telegraphers.

Winnipeg, December 5th, 1917.
Wr. J. Barry, Eaq.,
C. O. Bancroft, Esq.,
G. J. Cheney, Esq.,

Dear Sir and Brother:—
My letter of yesterday to you evidently has crossed with letters received 

from Bros. Barry and Bancroft regarding Bro. Bancroft’s case.
As the matter has now been taken up by the local chairman with his 

superintendent in the regular way, it will be in order for me to appeal to the 
general superintendent, and I have written to Mr. Stevens requesting an 
interview with him on Saturday, December 8, on my arrival in Moose Jaw.

It will not now be necessary for me to stop over at Regina. I would 
like to be in Moose Jaw before the train that leaves Regina about 14.30 gets 
to Moose Jaw, as it would leave time rather short to arrange meeting with 
Genl. Supt. Bro. Bancroft has not given me much of the particulars of lus 
case, so that I am somewhat handicapped, however, I will go ahead and do 
the best I can, but I want to have his form 104 which gives rcctson for dismissal 
ns without it I am not in a position to discuss the case intelligently. I would 
therefore request that either Bro. Barry or Bancroft meet me on No. 1 Saturday 
at Regina and hand me this form along with other particulars . .

Yours fraternally,
J. M. Mein,

General chairman.
As a result of this request the plaintiff says:—
I communicated with Mr. McGuire (Chown’s chief clerk) requesting 

my service letter; I requested it in time to take it out to Moose Jaw on 
Sunday (the 9th) and this was on Friday. He said it would be impossible 
on account of the paper being issued in Winnipeg; and I said if I could not
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get it in time for Sunday I would call for it the following week on my return 
from Moose Jaw.

It is quite evident that Chown immediately applied to the 
Staff Record Office; in Winnijieg for the certificate as it is dated 
1 k-cemlier 8th, and we find a letter in evidence fromChown, dated 
Decemlier 10, addressed to Barry reading : “I enclose herewith 
form 104, certificate of service, in favour of C. O. Bancroft. 1‘lease 
acknowledge receipt.”

The following discovery evidence of Chown referring to the 
certificate was put in by the plaintiff:—

“ Q. Why didn’t you send it to Bancroft? A. We hadn’t 
Bancroft’s address. Q. Now you ditl not endeavour to send ex. 
B by mail? A. Bancroft came into the office and asked for that 
twice, and if he had said ‘Will you mail it to me? ’ it would have 
lieen mailed to anywhere in the world as far as that goes. Q. 
No instructions to send it any place? A. No. And we gave it 
to Mr. Barry; he knew where he was and he was acting for him 
right along."

1 think it extremely doubtful, under the circumstances if it can 
even lie said that the delivery of the certificate to Barry was a 
publication. Without deciding this, however, it is perfectly 
clear that the communication was privileged.

Counsel for the plaintiff contends that, even if privilege existed, 
there is evidence of malice which should have lieen submitted 
to the jury. As evidence of malice hi- points to the fact that when 
plaintiff was charged with the offence, Chown called him into his 
office and asked him for information as to how the cantaloupes got 
into his jiossession, and upon plaintiff refusing to answer, Chown 
dismissed him for refusing to answer questions. Vpon the form 
l«'ing submitted to the general superintendent, it was changed to 
"dismissed for lieing implicated in cast- of theft of fruit from car. ” 
How can it possibly lie suggested that this is evidence of malice? 
Both reasons were quite correct. The general superintendent had 
the idea that, while the reason suggested by Chown was a good 
one, that suggested by himself was a letter.

Counsel for the plaintiff also claimed that the defendant 
knew, when the certificate was issued, that the plaintiff had lieen 
acquitted and with this knowledge the issue of the certificate 
with the words complained of was evidence of malice.
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The information on which the certificate was issued was a 
matter of record in the Staff Record Office based on the form 
of dismissal filed months I adore. The reason for dismissal was 
given at the time of the dismissal and to give any other reason 
in the certificate would 1*> to give not the true but some other 
reason.

To my mind there is not a shadow of evidence of malice in 
the whole case.

The trial Judge evidently took the view that the occasion 
was privileged ami that there was no evidence of malice. Under 
these circumstances it was clearly his duty to withdraw the case 
from the jury.

The rule as laid down in Odgers on Lilvel and Slander, 5th 
ed., at p. 661, is as follows:—

If privilege has been pleaded, the facts on which the claim of privilege 
is based must be proved before the Judge can rule whether the occasion is 
privileged or not. If at the conclusion of the plaintiff's ease, facts suffiuent to 
support the plea of privilege have been clearly established, and no evidence 
of malice has been given, the Judge should enter judgment for the defendant 
and not let the case go to the jury.

Now as to the claim for wrongful dismissal, the contract of 
hiring is alleged in par. 5 of the statement of claim in the following 
terms:

At the time of the said dismissal of the plaintiff and for some time prior 
thereto the plaintiff was earning an average of $130 |>er month, and the 
continuity of his employment was subject only to the efficient and faithful 
discharge of his duties and to the determination thereof according to law anti 
according to the terms of his contract of employment, and he was also cut it let I 
to advancement in his employment whereby he would receive increased 
remuneration and more profitable employment.

Apart from the allegation in par. 3 that the plaintiff was em
ployed by the defendant the altove is the only allegation in the 
statement of claim concerning his contract of hiring.

The evidence wholly fails to support any such contract.
What the plaintiff relied on at the trial as supporting such 

a contract was an agreement lietwecn the telegraphers union 
and the defendant covering wages and the working conditions of 
the men. The fact is that no such agreement was ever established. 
A book containing what purported to be a copy of the agreen cut 
was tendered in evidence at the trial. Not a line of evidence 
was given to shew that it was in fact a copy of such an agreement 
and there is absolutely nothing to justify its admission. Even
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if such an agreement had Iwn proved it could not possibly help 
the plaintiff. It would be hopeless to urge that an argeement 
l>etween the union anti the defendant would enable every indi
vidual workman to attach the conditions of such an agreement to 
his own contract of service.

The" object of the agreement is of course to secure uniform 
working conditions among the men and to provide means for 
the adjustment of disputes between them and the company 
and thereby prevent strikes. It is doubtful if such an agree
ment could l)e enforced at law even by the union itself, wliich 
has its own method of enforcement by going out on strike.

The evidence of the plaintiff as to the terms of his employ
ment is as follows:—Q. Were you hired for any definite period 
by the Canadian Pacific Company? A. Did I have a contract 
for any definite period? Q. Yes? A. They were at liberty to 
dismiss me at any time they saw fit, or I could have resigned at 
any time. Q. Your pay was every fortnight? A. Every thirty 
days.

The plaintiff has, therefore, wholly failed to establish the eon- 
tract of hiring set up in his pleadings ami cannot, therefore 
recover for wrongful dismissal.

I would dismiss the appeal with costs and allow the cross- 
appeal with costs including the costs of the trial.

Dennistoun, J. A.:—The plaintiff brought action neninst the ]>,««:.«,un.j a. 
defendant company asking damages for liliel ami for wrongful 
dismissal. The Judge at the trial entered a nonsuit on the claim 
for libel and gave judgment on the claim for wrongful dismissal 
for 8425.00 on the verdict of the jury. The plaintiff api>cals 
against the nonsuit and the defendant cross-appeals against the 
verdict.

To deal first with the claim for wrongful dismissal, the plaintiff 
puts his case as follows:—He war in July, 1017,employed as a tele
graph operator by the C.P.K. Co., at Regina. His wages were 
estimated on a monthly basis and paid fortnightly and the trial 
.bulge considered this to be evidence of a monthly hiring although 
the plaintiff said :“ They were at liberty to diselia'ge me at any 
t:me they saw fit, or I could have resigned at any time. ” I accept 
the view of the trial Judge that there was some evidence of a monthly

10—53 D. Lit.
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hiring but do not propose to consider the irattei further as the 
case does not appear to turn on that point.

About August the plaintiff’s rooms were examined under a 
search warrant when a portion of a shipment of canteloupes 
which had been stolen from a car in the Regina yard was found 
in his possession. He was arrested and admitted to hail. A 
few days later he received a preliminary hearing before a magis
trate and was committed for trial at the next assizes, 1 icing again 
released on bail.

The district superintendent of the railway, Mr. C'hown, then 
sent for him and asked him how the canteloupes got into his 
possession. He refused to answer on the advice of counsel. 
Mr. C'hown then dismissed him.

He came up for trial in September and giving evidence on his 
own liehalf said that he Ixmght the canteloupes from an unknown 
man on a Sunday evening aliout dusk in the railway yard. The 
man was carrying a crate of forty-eight canteloupes which he 
offered to sell for $5. The plaintiff paid the sum demanded 
and took the crate into his office for the night. In the morning 
he sent it to hin house by transfer wagon. There was no cor
roboration of these statements, nevertheless the plaintiff was 
acquitted of the charge of theft.

In my opinion, the superintendent was by law entitled to dis
miss the plaintiff summarilv on bis refusal to give any information 
concerning the stolen goods which were found in his possession. 
Bancroft diil not make anv protest agamst the suspicion under 
which he rested. He made no claim to innocence. He was 
possibly well advised by his counsel to make no answer of any 
kind and to reserve his defence until the moment of the trial, 
but in electing to do so he knew that he thereby forfeited the 
confidence of his employers and permitted them to think the worst.

If he had given Mr. Ohown the explanation which he after
wards gave at the trial it would probably have availed him little, 
even if believed.

That a trusted liai way employee in a responsible position 
should lie trafficking at dark on a Sunday night in the railway 
yard with unknown persons, and purchasing goods which very 
slight inquiry would have shewn to have been stolen from the 
company was in itself a ground for instant dismissal. How much
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more when the accused, whose duty called upon him to disclose all 
he knew to his employers, stands mute when questioned and re
fuses to say anything, or even to claim that he is innocent.

Lord Esher, M.R., in Pearce v. Fouler (1886), 17 Q.B.D. 536, at 
539, says:

The rule of law in, that where a I lemon ha# entered into the position of 
servant, if he doee anything ineuuipatihle with the doe or faithful discharge 
of Itis duty to his master, the latter has a right to dismiss him.

What constitutes good and sufficient cause for the discharge of 
a servant is a question of law, and where the facts are undis
puted, it is for the Court to say whether the discharge was justified. 
But where the facts are disputed it is for the jury to say ujxm all 
the evidence whether there were sufficient grounds to warrant the 
discharge. 26 Cyc. 1016. Madennan. J. A., in McIntyre v. 
Hockin (1889), 16 A.R. (Ont.) 498, at 500, says:

Notwithstanding some earlier cases to the contrary. 1 think it is now- 
settled that it is for the Judge to say whether the facts are sufficient in law 
to warrant a dismissal, and for the jury to say whether the alleged facts are 
proved to their satisfaction.

In the case at Itar, the conduct of the plaintiff was not in 
accordance with his duty. There was valid ground in law for his 
dismissal. There was no dispute as to the facts. The plaintiff's 
own story put him out of Court. The defendants railed no wit
nesses and it was the duty of the trial Judge to have so determined 
anti to have dismissed the action on this branch of the ease.

It was urged that the district superintendent and the general 
sujs'rinteiident had given different reasons for the dismissal of 
the plaintiff, the one stating that it was for “refusing to answer 
questions” and the other “for Isdug implicated in a case of theft 
of fruit from ear" and that this was, in itself, evidence of wrongful 
dismissal.

It is not necessary that the master dismissing a servant for 
good cause should state the ground for such dismissal; ami pro- 
videtl good ground existed in fact it is immaterial whether or not 
it was known to the employer at the time of the dismi sal. 
Justification of dismissal can accordingly Is- shown by proof of 
facts known subsequently to the dismissal, or on grounds differ
ing from those alleged at the time: 21) Hals., page 101, and rases 
there referred to.

I think the motion for nonsuit on this branch of the case 
should have been allowed.
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It now remains to I* considered if the trial Judge was right 
in withdrawing the claim for libel from the jury.

The alleged libel was contained in what is called the “cer
tificate of service” of the plaintiff. It was compiled from the staff 
records kept in Winnipeg and shewed the positions which the 
plaintiff had held and the reason for terminating the employ
ment. It contained the entry—“Dismissed for lieing implicated 
in a case of theft of fruit from car.” ,

A liliel for which civil damages may tie recovered must be a 
“false defamatory statement, ” for unless the statement lie untrue 
the plaintiff has suffered no injury to his right or reputation 
and hap no cause of action: 18 Hals, page 608.

Taken as it stands the statement is not necessarily false. The 
plaintiff was very seriously implicated in a case of theft from a ear. 
He had been found with the stolen goods in his possession, had 
refused to give any explanation, and had lieen committed for trial. 
But the plaintiff seeks to go further and says that the innuendo 
to lie drawn from these words is "that he did participate in steal
ing fruit from one of the defendant’s railway ears in the City of 
Regina. ”

The defendant having denied the innuendo laid, it was the 
duty of the trial Judge to determine whether the wonts were 
capable of the meaning alleged in the innuendo; it was for the 
jury to determine whether that meaning was properly attached 
to them. Australian Neuspajier Co v. Hewlett, [1894] AX'. 284. 
The trial Judge gave no reasons for withdrawing the case from 
the jury and assuming he did not do so on the ground that the 
innuendo laid could not be inferred from the words used, it is 
necessary to look for other gniunds to support his ruling.

The defendants by their pleading set up the further defence 
that the occasion was privileged and that there was no malice 
on their part.

I think the occasion was privileged and that the plaintiff 
upon whom the onus lay failed to shew malice. An occasion is 
privileged where the person who makes a communication has 
an interest or a duty to make it to the person to whom lie does 
make it, and the person to whom he does make it has a cm res
ponding interest or duty to receive it.
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The plaintiff relies upon a letter written to Barry, local secretary 
of his union, enclosing the certificate of service as publication of 
the libel. This letter was written by the divisional superintendent 
to Barry aliout December 10, 1917, some time after the plain
tiff’s acquittal at the assizes.

Barry as an official of the brotherhood or union had liven 
placid in charge of the plaintiff's appeal to the railway officials 
against his dismissal. Mien, the general secretary, had also lieen 
called upon for assistance. The plaintiff laid all the facts of the 
case before them and was told there would be a meeting of the 
committee to consider his appeal at Moose Jaw in December and 
that he must have his certificate of service available for the meet
ing.

He called twice for it at the superintendent’s office and gave 
him to understand why he wanted it at once. The document 
had lieen delayed in Winnipeg and the plaintiff said he would 
call once more for it. Before he did so, the certificate arrived, 
and knowing the purpose for which it as required and the persons 
More whom it was to lie laid, the superintendent not having 
the plaintiff’s address in his office, sent it under cover to Barry.

It is now charged that this was not only publication but evi
dence of malice as well.

That the occasion was privileged was a question for the Judge 
and I have no doubt he so considered it. Barry and Mien 
were the plaintiff’s advocates. They were concerned at the time 
in preparing his case for appeal, all of which the superintendent 
knew. All parties had a mutual concern and interest in the sub
ject of the dismissal and the reasons for it. Barry and Mien 
knew all the facts and required this very document to complete 
their case. The occasion has all the requisites of privilege and the 
action of the superintendent in sending the document to Barry 
so that it might tie in time for the meeting was apparently to 
expedite the plaintiff's appeal and to assist him in putting his 
case in order.

The occasion 1 icing privileged the plaintiff has the onus 
cast upon him of proving malice sufficient to destroy the protec
tion which the privilege afforded.

1 can find no evidence of malice whatsoever. The plaintiff’s 
counsel in liis able argument alleges two facts upon which he
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****** relies. The first is that the ground of dismissal given was not 
C. A. the ground at first alleged by the superintendent which was “dis- 

Bancropt missed for refusing to answer questions. ” The ground finally 
(, p r- entered in the staff record was given by the general superinten-

—— dent, who varied the words used by the district superb ten-
DewwuHw.iA. | can no evidence of inalicc in this. The first form

of words gave no sufficient indication of the real reason for the 
dismissal for entry in the record ; the general superintendent, 
noting this, made an entry which gave the requisite information. 
Then it is said there was evidence of malice in sending the certifi
cate to Harry instead of keeping it in the Regina office until the 
plaintiff called for it. I take that evidence as shewing the very 
opposite. It was done for the accommodation of the plaintiff 
and sent to his friends direct to prevent further delay.

After careful consideration and examination of the numerous 
authorities cited, 1 am of opinion that the occasion was priv
ileged, and was so held by the trial Judge, and that there was no 
evidence of malice to go to the jury. The trial Judge was right on 
this branch of the case. Horn* v. Thompton (1853), 18 C.H. 334, 
138 E.R. 1228.

As a result, the appeal of the plaintiff should lie dismissed 
with costs, and the cross-appeal of the defendants allow-cd with 
costs, and the action dismissed with costs.

Perdue, C. J. M., Cameron and H ago art, JJ. A., concurred 
in the result.

Ap/teal dismissed; cross-appeal allmced.

LANDRY v. LANDRY.

.Vrif Hrunsu'ick Supreme Court, Apjieal Division, Harm, C.J., McKeoum, 
C.J. K.H.D., and White, J. June 2, 1920.

Land titi.es (| VI—02)—Survey by Crown Land Department—Error 
in—Correct return made—Right to correct error.

When it is hrounht In the attention of the Crown I .ami Department 
that n line run by one of its deputy surveyors ilia's not follow tile eom-c 
prescribed or set out in such surveyor's return, it is o|ien to the Depart
ment to correct such error by causing the line to Is* run in its true and 
proper course where such action does not interfere with the lines of any 
grant already issued, and this right should not-la- curtailed by the Cut 
that a suhsetpicnt grantee has without color of right assumed such 
erroneous line as one of the boundaries of his granted land in contradiction 
to the plain wording of his grant and at variance with the plan attached 
thereto.

N. B.

s. c.
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Motion by defendant to set aside verdict entered for plaintiff 1,1 B- 
and to enter verdict for defendant or for a new trial. Affirmed. 8. C.

J. E. Michaud and P. /. Hughes, for appellant. Landry

A. Lauson, for respondent. „ »•
. , Landry.

The judgment of the Court was delivered by
McKeown, C.J. K.B.D.:—This case was tried at the last cj',Kkju>. 

sitting of the Circuit Court in the County of Madawaska before 
Chandler, J., without a jury, and resulted in a verdict for the 
plaintiff. The dispute has to do with the Ixtundary line between 
tiers numlier two and number three on the northern side of the 
St. John river in the parish of St. Francis, Madawaska county.
The plaintiff is the owner and in possession of lot numlier 12 in 
tier 3, which abuts defendant’s lot numlier 4!l in the second tier.
Defendant is also the owner, and is in jxisseasion of |>art of the 
adjoining lot number 48, and, in discussing the issues involved, it 
will lie well, I think, to give attention to both of the two last 
mentioned lots from the standpoint of the grunts and measure
ments thereof. The grants of lots 48 and 4!) aforesaid are of a 
date earlier than the grant of lot numlier 12 in tier three. Lot 
48 was granted in February, 1874, lot 4!l was granted in April of 
that year, while plaintiff's lot, numlier 12 in tier 3, was not granted 
until March, 18(13. Neither of the parties to the suit is the original 
grantee of any of the lots in question, anil there is no dispute us 
to the title of either party to whatever land passes by the respective 
deeds of conveyance put in evidence; the only question is as to 
the proper lioundarv between the holdings, which, as liefore 
remarked, abut upon each other.

Defendant put in evidence copies of the original grants (with 
plans attached) of lots 48 and 49, as well as of lots 50, 41, 11, 6,
2 and 1, all in tier numlier two. The plans attached to these 
respective grants, as well as more complete plans shewing the full 
quota of all lots comprising said second tier, indicate a common 
base line for all of said lots, which base line, according to the 
evidence, is a travelled road between the first and second tiers of 
St. John river lots at tliat place, by the survey of 1843 made by 
the Commissioners of the British Government at the time of the 
B iishington Treaty. Of the three lots involved in this controversy, 
numlier 48 was the first granted. The patent was issued on 
February 2, 1874, to Théophile Souci his heirs and assigns, and
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McKeown, 
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the land therein granted is now vested in the defendant. The 
description of such land in the grant reads as follows:—

Beginning at the southeasterly angle of lot number forty-nine purchased 
by Isaic Cote in the second tier north of the River 8t. John, thence north 
eighty cliains, thence north sixty nine degrees, cast eleven chains, thence 
south eighty chains, and thence south sixty-nine degrees west eleven chains 
to the place of beginning. Containing ninety acres more or less and dis
tinguished as lot nuinlier forty-eight in the second tier north of the River 8t. 
John; and also [sirtieularly described and marked on the plot or plan of 
survey hereto annexed.

There is no ambiguity in the above description. No question 
at all was raised as to where the point of lx-gimiing is to !>e found. 
The line between lots 48 and 49 is undisputed, and the “south
easterly tingle of lot 49” is unquestionably the point where the 
dividing line lietween said lots intersects the base line of the second 
tier, and from such point of intersection the land so granted runs 
“ north 80 chains.”

The next grant in point of time was of lot 49 in the second tier. 
It was granted April 15, 1874. The grantee was one Isaie Cote and 
defendant is tile present owner. The description of the land so 
therein granted reads as follows:—

Beginning at the eouthwoetcrly angle of lot number forty eight purchased 
by 1 hcophile Souci in the second tier, thence north eighty chains, thence 
south sixty nine degrees west twelve chains, thence south eighty chains, 
and thence north sixty-nine degrees, east twelve chains to the place of begin
ning. Containing ninety acres more or less and distinguished as lot numlx-r 
forty-nine in the second tier east of IJttle River; and also particularly 
described and marked on the plot or plan of survey hereto annexed.

It will Ite observed that the point of beginning mentioned in 
the above description of lot numlier 49 is identical with the point 
of licginning in the description of lot 48. Only the ilividing line 
of the lots separates the south-east angle of lot 49 from the south
west angle of lot number 48. Moth descriptions, therefore, start 
from the suir.c point, lxith run on the same line “north 80 chains.” 
At that point they part company—the northern line of lot 48 
running “north 69 degrees east eleven chains," while the northern 
line of lot 49 runs “south 69 degrees west twelve chains”; conse
quently the northern lioundary of lots 48 and 49 form a straight 
line, which, for the short distance it runs, is a pait of the northern 
line of the second tier. The plans attached to the grants of lots 
48 and 49, above mentioned, as well as the other plans submitted, 
shew the northern line of tliis second tier of lots to be a line parallel
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to the bttoe line of said tier, and at a distance of 80 chains 
therefrom. As before remarked, the last named line is said to 
have lieen run in connection with a survey of the first tier of lots 
in 1843 by Commissioners of the British Government. The other 
line bounding the second tier of lots was run by one Testu, a New 
Brunswick deputy land surveyor, and his return to the Crown 
Land Department in 1869 shews the northern line of the lots 
comprising the second tier to be 80 chains from the base line and 
parallel thereto. But there is a serious discrepancy lietween his 
base line so shewn on the plan, and the base line actually traced 
on the ground by him. Before discussing this discrepancy, I 
think it is well to clearly recognize the sequence of events concern
ing the grants made to plaintiff and defendant and to recognize 
clearly how much land was conveyed to each. Those which arc- 
vested in defendant are first in point of time, and consequently 
must have precedence if they, and the su!-sequent grant to plaintiff, 
cover the same ground.

The next matter for consideration is that in the year 1891 
the Grown Land Department, having lieen advised that a mistake 
had lieen made by deputy surveyor Testu in running the rear line 
of the second tier, sent surveyor Hanson to look over the situation 
and run the line in its proper place. We have Hanson’s return of 
survey in evidence, and he gave testimony at the trial fully 
explaining the error which surveyor Testu had fallen into. I do 
not think it is necessary to set out in dc-tail the nature of the mistake 
made by Testu. It is admitted on all sides, that the line he laid 
down upon the ground is not in conformity with his return to the 
Department, and, touching these lots in question, the result of 
such error was that he laid down a line 17 chains to the north of 
the proper northern lioundary of lots 48 and 49 as such lots are 
described in the grants thereof, and as shewn on the plans attached 
to such grants. Mr. Hanson was directed by the Department to 
run the line correctly, and in accordance with Testu's return. 
There seems to lx- no doubt tlint he did so, and that the line so 
run by liim follows the true course railed for in the grants of lots 
48 and 49; there lining, as above indicated, a distance of some 17 
chains lietween his and that run by surveyor Testu in 1869, at 
the place involved in this suit.

Landri

McKeown.
CJ., K.B.D

-L
I



288 Dominion Law Reports. [53 D.L.R.

N. B. Two years afterwards the Department granted lot 12 in tier 3
8. C. to one Aubin, and plaintiff is now the owner thereof. As before

Landry
V.
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remarked, this lot abuts lot 49 and a part of lot 48 in tier 2. The 
description of the Aubin grant is as follows:—

McKeown,
C.J., K.B.D.

Beginning at a poet standing on the northern side of a reserved road at 
the south-east angle of lot number eleven purchased by Rend Peltier in the 
third tier, north of River St. John in Deputy Hanson's survey of 1891, thence 
running by the magnet north one degree east, fifty chains to the southern 
side of anot her reserved road, thence along the same north seventy-one degrees 
and thirty minutes, east twenty-two chains, thence south one degree, west 
fifty chains to another |kjsI standing on the northern side of the first aforesaid 
reserved road and thence along the same south seventy-one degrees ami 
thirty minutes, west twenty-two chains to the place of beginning, containing 
one hundred acne more or less anti distinguished as lot number twelve in the 
thinl tier north of River Haint John in Deputy Hanson's survey of 1891.

It is clear from the alrove description, and from the evidence 
given by surveyor Hanson, that the Crown Land Department 
was fully advised of the discrepancy 1 retween the respective lines 
laid down by deputies Testu and Hanson. The Department 
repudiated the line laid down on the ground by Testu, anil, in 
the grant of lot number 12 in tier 3, it clearly adopted the line 
made by Hanson. As far as the Department is concerned, its 
intention was manifest, it has included the land lietwecn the 
Testu and Hanson lines in the grant of lot 12 in tier 3 to Aubin. 
Hut the defendant disputes the right of the Department to doth is, 
and contends that the land in dispute up to the Testu line hud 
already passed from the Crown in the grant of lot 49 of the second 
tier—and if this be true, it is lreyond the power of the Crown to 
grant it to Aubin or to anyone else. And so the question, therefore, 
is, did the Crown include this disputed land in the grant of lot 
number 49 to Cote, or has it become dispossessed of it in any way, 
or is the Crown estopped from granting it to Aubin? I have 
hereinliefore set out in full the description of the lands comprised 
in grants 48 and 49 through which defendant claims. There can 
lie no question that each one of them gives a distance northward 
of 80 chains, but we also know that, as a fact, Testu laid down on 
the ground a line some 17 chains farther north, at the point material 
to this discussion ; and I think it must be admitted that the grantee 
of lot 49, and his successors in title, regarded this Testu line as the 
northern limit of their holdings; and if the difference Ix-twecn the 
size of their holdings and the quantity of land mentioned in the
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grants occurred to them, they probably attributed their increased N' **' 
acreage to the generosity of the Crown. 8. C.

But it is of more importance to regard the matter from the Landry 
standpoint of the Crown Land Department. The Crown only l1n!dhy
conveyed what is contained in its patents. Has it in any way lieen ----
divested of the balance claimed against it, or has anything in the C.J.. K b.d. 
nature of an estoppel transpired, the effect of which would lie to 
render it unjust to make the grant of lot 12 in tier 3 with the 
lioundaries actually set out therein? No question of adverse pos
session us against the Crown has lieen urged, nor could it be, under 
the evidence. The grants of lots 48 and 49 were not issued until 
more than three years hail elapsed from the actual survey and 
return by Testu. It was not an instance of the grantee and a 
Crown land surveyor meeting upon the land, and the latter 
actually running lines in the grantee's presence and putting him in 
[sisseasion under the survey—as far as he might have power to 
do so. At the time of Tcstu’s survey and return, as far as the evi
dence goes, neither of the subsequent grantees of these lots was 
known to the Department, and neither of them, as far as is dis
closed, had any knowledge of the survey or of the return. But 
three years afterwards each of them got a grant specific in its 
terms, and in no way, directly or indirectly, referring to Testu's 
survey. Taking it as far as we can in the grantee's favour, they 
went on the land, they observed this lire (the only line), and took 
IHjssession up to it. This they did, although the wording of their 
grants as well as the plans attached, limited their ownership to 
an eighty chain depth. It is also clear, I think, that when the 
Department issued the grant of land now owned by defendant, 
no official thereof had any knowledge that the liasc line had lieen 
so erroneously located.

Now, under these circumstances, 1 cannot see how a grantee 
would liave any claim to more land than his grant actually calls 
for, and further, I see nothing in this case that would prevent the 
Crown, after learning of the mistake its official had made, from 
having the base line run correctly, us it did some years afterwards.
By running this line as Hanson ran it, the line of the ground was 
not only brought into conformity with Testu's return of survey 
to the Department, but it conformed also to the grants issued to 
defendant's predecessors in title. It did not in any way cut down

j
I'd

I':
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jj!

ill

mam
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N. B. the quantum of land conveyed to Cote in the grant of lot 49. Had
8. C. sueh been the result, other questions would, or might, have arisen.

Landry.

I think when it is brought to the attention of the Crown Land 
Department that a line run by one of its deputy surveyors does 
not follow the course prescril>ed or set out in such surveyor’s

McKeown. 
CJ.. K.B.D. return, it is open to the Department to correct such error by causing 

the line to be run in its true and proper course, in a case like the 
present, where such action does not interfere with the lines of 
any grant already issued. I do not think this right could or should 
l>e abridged, or curtailed, by the fact that a subsequent grantee 
has, without colour of right, assumed such erroneous line as one of 
the boundaries of his granted land, in contradiction to the plain 
wonting of his grant, and at variance with the plan attached there
to. In the grants liefore us, there is no alternative description 
of any of the boundaries, and there is consequently nothing to 
reconcile in either case. They are both clear and unambiguous, 
and I think must l)e construed according to their obvious n: caning 
and intention.

Cases were cited at the hearing shewing the importance to !>c 
attached to plans and surveys in coming to a conclusion concerning 
the quantum of land passing to a grantee. Such authorit ies are of 
much assistance, and many of them binding, where any ambiguity 
exists or doubt arises as to the amount of land granted or conveyed, 
anil I think there is little doubt altout the law governing such 
instances. In Crasett v. Carter (1883), 10 S.C.R. 105, referred to by 
counsel for the appellant, the law is thus laid down by Strong, J., 
at page 114 of the report :—

When lands are described, as in the present instance, by a reference, 
either expressly or by implication, to a plan, the plan is considered as incor
porated with the deed, and the contents and boundaries of the land conveyed, 
as defined by the plan, are to be taken as |Hirt of the description, just as though 
an extended description to that effect was in words contained in the body of 
the deed itself. Then, the interpretation of the description in the deed is a 
matter of legal construction and to be determined accordingly as a question 
of law by the Judge, and not as a question of fact by the jury. In construing 
the description contained in the deed, in cases where land is conveyed by a 
private owner, and where no statutory regulations apply, but the deed has to be 
interpreted according to common law rules of construction, extrinsic evidence 
of monuments and actual boundary marks found upon the ground, but not 
referred to in the deed, is inadmissible to control the deed, but, if reference is 
made by the deed to such monuments and boundaries, they govern, although 
they may call for courses, distances, or computed contents which do not 
agree with those stated in the deed.
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In the ease of Eastwood v. Athlon, [1915] A.C. 900, it was held *' 
that a certain strip of land shewn on a plan attached to a convey- 8. C. 
ance was included in such conveyance, although not specifically Laxdst 

descrilied in the deed, and to wlneh the grantor had lost his title Landry 
by operation of the Statute of Limitations. Lord Parker of Wad- -----
dington refers to the matter thus at page 912 of the report :— c.JC. oi.

It ap|N-ara to me that of the three descriptions in question the only 
certain and unambiguous description is that by reference to the map. .
Where there are several descriptions, wliich, when evidence of surrounding 
facts is admitted, are not consistent one with the other, I do not tliink that 
there is any general rule hy which the Court can decide which description 
ought to prevail. ... It seems to me that under these circumstances 
the Court must in every cast- do the lx at it can to arrive at the true meaning 
of the imrtics upm a fair consideration of the language used and the facts 
liroperly admissible in evidence.

Attention has already I>ecn drawn to the fact that in the grants 
involved in this suit, no ambiguity of any kind exists as far as 
the description of the land is concerned, and the plans attached 
to such grants are in complete accord with the written descriptions 
therein, one grant agreeing with the other in every way material to 
this dispute. This being true, I think that the only rule of con
struction necessary, is to follow the wording of the grants and the 
delineations of the plans attached, in deciding how much land 
passed from the Crown to the defendant’s predecessors in title.
The head-note to the case of Smith v. Millions (1889), 16 O.A.R.
140,says :—

When a conveyance descrils-s the property hy reference to a plan, the 
plan becomes incor]x-rated with tile conveyance, and just ns much j-art of the 
description ns if it had been drawn u|xm the fare of the conveyance, and to 
determine what !-usses by the conveyance, the description ami plan alone un
to l>e looked at, their construction l-eing a question of law.

Wc have no evidence shewing under what circumstances lot 
49 was granted. It was argued that it was made under the Lal-our 
Act, and that the survey made by Testu was in pursuance of such 
Act and that the grants must follow the line of such survey. There 
is nothing, either in the grant itself or in the evidence to supixirt 
such view, and I think the construction must lx- according to the 
ordinary rules which prevail.

The Su]ilrn e Court of Nova Scotia in the ease of Boehner v. 
liirtle (1912), 46 N.S.R. 231, had before it an action of trespass, 
wherein plaintiff relied upon allotment proceedings preliminary 
to a township grant, and the decision of the Court in that case was

|;1|
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urged as authority for the position taken by appellants. In a 
lengthy and, to ire, instructive judgment, Graham, E.J., says, 
at page 267 :—

Ab I have just said the plaintiff is not dependent on the plan solely for 
his description. It is useful to shew the divisions and which way the numbers 
run. . And it shews monuments which can be measured from and
the true distances ascertained. But if there is a description found to be false, 
which may be rejected leaving a sufficient description of the lot to identify 
it, then the false description is to be rejected. The fact that a plan shews too 
much or too little quantity, or wrong location by scaling, and therefore can 
no longer be depended on in that respect, will not be allowed to prevent the 
correct quantity and dimensions and locality and monuments also called for 
and evidenced in other ways from controlling.

And the learned Judge also quotes an extract from 4 A. & E. 
Ency. 777, as follows:—

When the plan and monuments made by an original survey do not 
coincide the monuments govern, and this is also the ease when the monuments 
are made by one survey and the plan afterwanls by another ami the plan only 
is referred to in the deed.

When plans, and monuments as well, are mentioned in a 
grant, or the latter are marked on a plan attached to such grant, it 
is the duty of the Court, in construing the same, to give full effect 
if possible to all that is so written or delineated. Having regard 
lioth to the description set out in a grant, as well as to an attached 
plan in all its particulars, the case last referred to is authority for 
the proposition that precedence is to lx1 given to monuments laid 
down on the ground, if the plans and monuments, mentioned or 
shewn as aforesaid, do not coincide in meaning. At page 784 of 
the same volume many authorities are cited shewing that : “ when 
there are no monuments called for”—as well as in many other 
cases cited—“then and in such cases the boundary of the land 
must be ascertained by the courses and distances given in the 
patent or deed." The latter citation, not the former, is applicable 
to the facta of the case now before us.

I therefore conclude that the learned trial Judge has placed a 
correct construction upon the grants and conveyances in evidence, 
in deciding that the plaintiff is entitled to the land described in 
the grant to Aubin, with the exception of that portion to which 
he considered the defendant had acquired a title by possession. 
I also think the damages allowed are fair and reasonable, anil that 
this appeal should tie dismissed with costs.
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MOOSE JAW BREAD Co. t. CITY OF MOOSE JAW.

Saskatchexvan Su]treme Court, Haultain, C.J.S., Neuf and* and Lamont, JJ.A.
June i8, 19tO.

Highways (§ IV A—127)—Excavation in—Negligence in filling in by
MUNICIPALITY — INJURY — NUISANCE — PRESUMPTION THAT MIS
FEASANCE CONTINUING.

A municipality which after making an excavation in a street fills in 
the ditch so negligently that a subsidence of two feet takes place during 
the winter, where the evidence shews that the work can be safely done in 
the winter time and that.there need he no sinking of the soil until spring, 
is liable for a misfeasance in creating a nuisance, and having created the 
nuisance should know that it has not abated, and is therefore liable for 
anv resulting damage.

[Douaias v. City of Rt^ina (1918), 42 D.L.R. 404, 11 8.L.R. 255, dis
tinguished.]

Appeal by plaintiff from the trial judgment in an action for Statement, 
damages caused by the plaintiff's horse falling into a hole in the 
highway that had been negligently filled. Reversed.

J. W\ Corman, for appellant; N. R. Craig, for respondent.
Haultain, C.J.S., concurred with Lamont, J.A. Hauiun.cJ.e.
Newlands, J.A.:—The plaintiffs in this action allege that NewUmde j.a 

they suffered damage through the negligence of the defendants 
by their not keeping in proper repair a public street in the city 
known as Lilloet Street West in the City of Moose Jaw, thereby 
causing injury to a horse lielonging to the plaintiff which was 
lawfully passing along the said stiwt on January 28, 1919; by 
reason of the said injury the plaintiff has suffered loss in that 
the said horse was seriously injured.

The plaintiff gives particulars of the negligence relied on as 
follow s :

The defendant had excavated the said public road or street for some 
purpose better known to the defendant than to the plaintiff and after the 
completion of the said purpose the defendant filled in the said excavation but 
so negligently did so that the said horse belonging to the plaintiff upon stepping 
on the place where the excavation had been made sank in the loose earth and 
was seriously injured.

The facts as found by the trial Judge are as follows:—
On January 28, 1919, a servant of the plaintiff company, while driving 

a bread wagon along Lilloet St. West, in the City of Moose Jaw, stopped 
opposite a certain house in the course of the business of the plaintiff; that 
upon re-entering the bread wagon, which is a covered vehicle, he started up the 
horse and almost immediately the horse sank through the slight mound which 
had been left by the defendant’s workmen when water connections were put 
into the house at which the plaintiff’s servants had stopped, and the horse 
was injured.

He further found,

293
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that the damages suffered by the plaintiff company by reason of the said 
injury to the horse are not exaggerated, and that they did suffer the sum of 
1277.00 damages by reason of the injury received by the horse.

He further found,
that, the plaintiff's servants had driven over the street the day before, and 
that there was nothing to indicate that the surface of the street was at all 
dangerous, and up to the moment of the accident there was nothing, which 
by an inspection of the street could be seen, which would indicate that the 
place of the accident was at all dangerous.

He also found,
that the city had inspected the locus of the accident, and that there was 
nothing to indicate there wus anything which would shew that the street 
at that particular place was in need of repair, and that plaintiffs were, there
fore, not entitled to recover.

No finding was made as to whether the ditch had been prop
erly filled in in the first place. Upon this point the evidence 
shews that the work can be safbly done in the winter time and 
that there is no danger from sinking of the soil until about April. 
That the city has put in hundreds of such connections in the winter 
time and that this was the only one that sank down and Ix-came 
dangerous in the winter time to the knowledge of the city officials, 
and one of their witnesses swore that the work could not have 
been properly done or the accident would not have happened. 
No witness was called who could say how this ditch had been 
filled in.

From this evidence 1 draw the conclusion that the ditch was 
not properly filled in with earth in the first place.

This case differs therefore from Dougins v. City of Regina 
(1918), 42 D.L.R. 4(14, 11 S.L.R. 255, as there the Court came 
to the conclusion, as stated by Lainont, J.A., at page 460:—“We 
start,, therefore, with a sewer properly constructed under the 
surface of the highway.”

It is not a case, therefore, of the repair of a pro]>erly con
structed work, where notice is necessary tiefore there is any liability 
on the part of the city, but a case of misfeasance in negligently 
constructing the work.

The defendant» are liable if in the exercise of their statutory 
powers they have been negligent.

In Jeddis v. Proprietor? of Bonn Reservoir (1878), 3 App. 
Cass. 430, Lord Blackburn, at pages 455-450, said:—

For I take it, without citing cases, that it is now thoroughly well estab
lished that no action will lie for doing that which the Legislature has authorize!.
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if it be done without negligence, although it doce occasion danuige to anyone; 
but an action does lie for doing that which the Legislature baa authorised, 
if it lie done negligently. And I think that if by a reasonable exercise of the 
IMiwers, either given by statute to the promoters, or which they have at 
common law, tile damage could be prevented it is, witliin this rule, 
“negligence” not to make such reasonable exercise of their powers. 1 do not 
think that it will he found that any of the cases (I do not cite Ihcm) are in 
conflict with that view of the law.

The ap)>eal should, therefore, lie allowed with costs, and 
judgment entered for plaintiffs for the amount of damages 
which the trial Judge found they hail suffered, with costs.

Lamont, J.A.:—Between the 13th and Kith days of Decem
ber, 1918, the defendants made an excavation on Lilloet St. 
in the City of Moose Jaw, for the purpose of affording water 
and sewer connection to a house on that street. After making 
the necessary connection, the defendants filled in the excavation. 
On January 28, 1919, a scry ant. of the plaintiff company, while 
driving on said street in the course of his business, had occasion 
to drive over the filled in excavation. In doing so, the hind 
feet of his lions- sank into the excavation to a depth of alxnit 
2 ft.., by reason of which the plaintiffs suffered damage to the 
extent of $227, as found by the trial Judge. To recover for 
such loss, the plaintiffs have brought this action. They claim 
that the loss occum-d through the negligein-e of the defendants 
in not properly filling in the excavation which they had made 
in the street. The trial Judge gave judgment in favour of the 
defendants on the ground that, “the duty of a municipality to 
keep its streets in repair was de]tendent upon notice to this extent, 
that where they have by a system of inspection or otherwise 
taken reasonable precautions to prevent the st recta from getting 
into non-repair, no action will lie against the municipality," 
and that the evidence in this case shewed that the defendants 
had inspected the locus of tin- accident only two days previous 
thereto. He held himself Ixiund by the decision of this Court 
in Douglas v. City of Regina, 42 D.L.K. 4114, 11 S.L.H. 255, which 
he thought on all fours with the present case.

In my opinion, there is one essential difference Ix-tween 
Douglas v. City of Regina, sujnra, and the other casi-a referred to 
in the judgment of the Judge and the case liefore us. In the 
present case the basis of the plaintiff's claim is: that the defend-
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ants made an excavation and did not properly fill it in; that is, 
that they dug a hole in the street and by filling it over on top 
but leaving a cavity lielow they created a nuisance, or trap, 
which caused damage to the plaintiffs. This is a charge of mis
feasance. In Dougins v. City of Regina, supra, reference was 
pointedly made to the fact that no negligence on the part of the 
city in constructing the sewer was alleged.

In Lamtsrt v. Lowestoft Corp., [1901] 1 K.B. 590, the sewer 
had lieen constructed with care and of proper materials.

In Jamieium v. City of Kilmonton (1916), 36 D.L.R. 465, 
54 Can. 8.C.R. 443, no question as to the original construction 
of the sidewalk was involved.

In these cases the question was, the liability of the muni
cipality to keep in repair something which had I wen originally 
properly constructed. The municipalities in these eases were 
chargeai with nonfeasance, not misfeasance. The distinction 
between these two is set out in 21 Rais., page 375, as follows ;—

646. The term “misfeasance” is ‘used to describe the improper per- 
formanee of some lawful act : “nonfeasance” indicates the failure or omission 
to |)crform some act which there is no obligation to perform. Thus it is a 
misfeasance for a highway authority which has a duty to repair roads to 
remake a road and oj>en it to the public with a hole in it, and a nonfeasance 
to permit a road to Income worn into a hole.

The distinction is of no importance once the act of negligence 
alleged had lieen established, but it is of imjxirtance in this rcsjieet : 
that where the negligence charged in simply failure to keep in 
repair a roadway originally projwrly constructed, it is a gisid 
answer to that charge to shew that the municipality took every 
reasonable means to keep the roadway in a safe condition for 
traffic and could not reasonably be expected to know or to pnn ide 
against the defect. Douglas v. City of Regina, 42 D.L.R. 4(14, 
11 8.L.R. 255; Duff, J., in Jamieson v. City of Edmonton, 36 
D.L.R. 465, 54 Can. 8.C.R. 443. While such answer would 
obviously have no application to a charge of misfeasance; for 
in misfeasance, the municipality having created the nuisance, 
it knows or should be held to know that such nuisance had not 
lieen abated. Applied to the facts of this ease, the defendants, 
having made the excavation in the street, knew, or should have 
known, that it was not pnijx-rly filler! in, if such was the case. 
The whole question, then-fore, hen; is, does the evidence estaii-
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lish that the excavation was not properly filled in? In my opinion 
it does.

The fact that the hole which caused the damage had been 
made by the defendants would probably, without further evi
dence, l>e sufficient to cast upon them the onus of shewing how 
this particular hole had lieen filled in. This they did not do. 
But apart from that, we have in this case the positive testi
mony of the defendants’ witnesses that these street connections 
can be made in the winter time without any danger to traffic; 
that they can be filled in so that, until the spring at least, the 
subsidence will not amount to mon1 than a few inches. The 
evidence shews that they have made hundreds of these con
nections in the winter time and that this is the first occasion 
in which a cavity has been found Mow the surface after the 
filling in has l>een completed.

In his evidence, the foreman of the defendants waterworks 
department was frank enough to admit what, to my mind, is 
apparent from the evidence of the other witnesses for the defence, 
that, where the subsidence during the winter amounted to 2ft., 
as in the present case, the filling in could not have l>een done 
properly. In my opinion, that is the only reasonable conclusion 
to be reached on the evidence.

In James Smith & Co. v. West Derby Ijocal Hoard (1878), 
3 (MM). 423, the facts an* practically identical with the case at 
liar. The head-note of that case reads:—

The defendants, who were both the highway and the sewer authorities 
of West Derby, employed a contractor to construct a pipe-sewer under a 
highway within their district. The contractor in the laying the pipes dug a 
trench, which he afterwards filled in with earth, ami the roadway was 
apparently made good. The work was done under the directions and to 
the satisfaction of the defendants' surveyor. Some months after it was 
finished, a subsidence of the soil in the trench took place without any assign
able cause, leaving the road apparently sound. The plaintiffs’ horse, in 
consequence of the surface giving way, fell into the trench and was injured:—

Held, that there was evidence that the work of filling in the trench had 
been negligently and impro|>erly done, and that the defendants—cither as 
the sewer or the highway authority, or as both—were res|Kinsible.

In giving judgment in appeal, Grove, .1., at page 428, 
said :—

I think there were facta from which negligence might and ought to have 
lieen inferred. The trench was so improperly filled in that a subsidence of 
from 12 to 15 inches took place—a thing not likely to occur by fair wear and 
tear, if the earth had been projierly consolidated.
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The apjical in my opinion should, therefore, be allowed with 
costs, the judgment below set aside, and judgment entered for 
the plaintiffs for the amount the trial Judge found they had 
suffered, and costa. Appeal allotted.

THE KING v. ELNICK, CLEMENTS *nd BURDIE.
Manitoba Court of A/>/teal, Perdue, C.J.M., Cameron, Haggart, Fullerton 

and iiennintoun, JJ.A. June 10, 1920.

Murder (6—1—1)—Death caused in furtherance of robbery.
Where death in caused by a jiereon in furtherance of a robbery, which

is a crime of violence, the killing is murder.
(Review of legislation anil authorities.)

Questions submitted by the Chief Justice of the King’s Beneh 
for the opinion of the Manitoba Court of Appeal as to the law 
of murder, the accused having been convicted by him of 
manslaughter.

Julin Allen, for the Crown; A. C. Campbell, for the accused.
The judgment of the Court was delivered by
Camf.iion, J.A.:—William J. De Forge, a man of 32 or 33 years 

of age, was in Octolier last, and for some time Indore that had been, 
in business as a storekeeper. The defendant, El nick, was a young 
man born in Rumania, who came to this country at the age of 15 and 
lieeane 21 on January 1, last. He had I icon w ith the Canadian 
Expeditionary Force in France for 4 months and was wounded 
twice. On his return to the city after the armistice, he, along with 
Clen ents and Burdie, the other defendants, entered ujion a system
atic career of crime. He admitted that he and Clements had 
broken into a shop on Portage Ave. and stolen two revolvers. 
Two nights 1 adore the commission of the crime in question, Elnirk 
and tile two others were returning from St. James and (Tossing 
Portage Ave. went along Maryland St. and from the street saw 
a man counting money. Remarks were jMtaaed aliout the amount 
of money and it was then and there planned “to hold the man up." 
The man was De Forge and the next night they went to the place 
and followed him, but he stopped to talk to some one and they 
lost track of him. They were also there the next night (this time 
without Burdie) when nothing hap)>eiicd. On the Thursday 
afternoon they arranged to meet Friday night for the pur]kin of 
holding up the man on Maryland St. Elnirk and Clements left 
his (Elnirk's) room together alxiut 8 o’clock, Elnick carrying a 
five-shooter automatic pistol,which was concealed in a hiding place
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back of the Venice Cafe. They then were joined by Burdie at 
the Triangle Hut, left it at out 11 o’clock, went to where the auto
matic was concealed and got it. Clements suggested that they 
should have the other two guns and these were obtained by 
Klnick, who put one (a I.uger automatic) in his pocket after assur
ing hin self that the safety catch was up. The three of them then 
started for Maryland St. which they reached atout half-past 
eleven. Klnick says he told Clements and Burdie that “no matter 
w liat happens, under no circumstances, no shooting is to lie done, ” 
to which the others assented. After a while De Forge came along 
the street to where the three were standing. W non lie got alout 
8 feet past, Klnick called out “Hanils up." De Forge turned to 
the left, raised his hanils and faced Klnick at an angle and, us 
Klnick says, he said some words and as he was saying them Klnick 
was holding the I.uger automatic in his hand and looking De Forge 
in the fare and he says a shut went off, and that as soon ns it went 
off another followed. Clements anil Burdie, who were standing 
near by, then broke into a run and Klnick followed. Klnick and 
Clements, who had I eon wearing handkerchiefs on their faces, 
threw them aside and, subsequently, concealed tile revolver in 
the attic of the quarters where they lived.

The automatic pistol used was of the type that discharges on the 
pressure of the trigger almost without interval, but there was a 
perceptible interval in this rase. De Forge fell, struck with a 
bullet through the chest, and was carried into a neighlwuring 
house where he expired.

The throe perjietrators of this crime were sulisequcntly appre
hended and brought to trial at the last Winnipeg Assizes. The 
(•rand Jury preferred an indictment for murder against Klnick, 
Clements and Burdie, who were accordingly tried lieforc the 
Chief Justice of the King’s Bench and a jury. The case against 
Klnick was the first one dia]iosed of. He gave evidence on his own 
liehalf, was found guilty of manslaughter and sentenced to 25 
years in the penitentiary. The other two were subsequently tried, 
found guilty of manslaughter and sentenced to 15 years each in the 
penitentiary.

The following extracts are made from the charge of the Chief 
Justice to the jury in the Elnick case:—
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He (Elnick) has admitted all the outstanding facts; he has admitted that, 
with Burdie and Clements, they deliberately formed the design of robbing 
De Forge and that they went to Maryland St. and took up positions where they 
could observe the movements of their intended victim and he has also admitted 
that De Forge met his death from a revolver bullet fired from the firearm in 
his hand, but he says he did not intend to shoot. That makes the issue that 
you are called upon to decide a very narrow one, but ,at the same time, an 
issue that will require from you the greatest care and deliberation before 
arriving at a decision.

The act of killing, while in the prosecution of an unlawful design, having 
been admitted, it only remains to enquire whether there was present the intent 
which would make the killing murder, or whether there was no such intent— 
in wliieh case the killing would be manslaughter.

Culpable homicide on the other hand is criminal and the jwrpetrator 
is guilty of either murder or manslaughter. It is murder if the offender means 
to cause the death of the person killed or if he means to cause the person 
killed any bodily injury, which he knows is likely to cause death and is reckless 
whether death ensues or not. It is also murder if the offender, for any unlaw
ful object, does an net which he knows or ought to have known to be likely 
to cause death and thereby kills any iwrson, though he may have desired 
that his object should lie effected without hurting anyone or if he inflicts 
grievous bodily injury for the purpose of facilitating robbery or his flight upon 
the commission or attempted commission of robbery and death ensues from 
the effect of such injury, whether or not he meant death to ensue, or knew 
that death was likely to ensue.

These are the instances of culpable homicide which amount to murder. 
Any other culpable homicide which does not fall within these classes amounts 
to manslaughter.

In order to reduce the crime to manslaughter it was therefore incumbent 
to shew that he did not intend to fire the shot by which I)e Forge was killed.

The accused has told you his own story. He admits that with Clements 
and Burdie he went to the place where the shooting took place on the night in 
question with the intention of robbing De Forge as he passed along Maryland 
St. on his way home from liis store. He admits that with others he burglarised 
a dwelling house in search of automatic pistols su|>|K)sed to be there, that not 
finding any he and Clements afterwards burglarised a store on Portage Ave. 
for the express purpose of iwssessing themselves of the huger automatic 
revolver with which the crime was committed. He admits that on the night 
in question he was armed with this revolver and that Clements and Burdie 
were also armed. He admits that when De Forge reached a point about 5 
feet past the owning of the lane at the south of the Elsinore Block he pointed 
his pistol at De Forge and said “Hands up.” He admits that De Forge 
acquiesced and raised his hands; he admits that two shots were fired out of the 
pistol that was in the hands of one of them hit and almost instantly killed 
De Forge. He admits that he set the safety catch so that the gun would 
shoot when the trigger was pressed. But he says he did not intend to fire, 
the pistol at all. That, gentlemen of the jury, is the defence. Now, as a 
matter of law, an intent to do one or other of the things that 1 have enumerated 
is an essential element in the crime of murder; that is, the accused must have 
meant either to kill De Forge or to cause him bodily injury which he knew
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to be likely to cause death or to inflict grievous bodily injury for the purpose of 
facilitating the robbery or their flight afterwards. And I must tell you that 
although liis hand physically discharged the weapon, if his mind «lid not go 
with the act, the shooting did not amount to murder but to manslaughter 
only. If he did not intend to fire the gun at all, his offence would be man
slaughter because, if a man, while doing an unlawful act, kills another, 
although he did not intend to do him any hurt, it is manslaughter. That he 
was unlawfully attempting to commit robbery is admitted, so the only real 
issue you are called U|x>n to decide is the intent with which he fired the gun. 
If you find that it was intentionally fired, there appears to be no alternative 
but a verdict of guilty of the offence charged. But on the other hand if you 
find that although his hand physically discharged the weapon his mind did 
not accompany the act, in short, that, at the moment, he had no intention 
of discharging it, your verdict must be manslaughter only.

Now, let me again state that if you find that he intended to fire the shot 
that killed De Forge, you should find him guilty of the crime charged, but if 
you think he had no intention of shooting at all and that in some unexplained 
way the gun went off, your verdict should Ik» one of manslaughter.

It is quite* plain that the Chief Justice told the jury that the 
provisions of the law as set out in the Criminal Code, sul>-#ees. (a), 
(b) and (d) of sec.259, and sul>-st‘e. (<i) of see. 200, were, as applicable 
to the facts of this case, exhaustive of the classes of culpable 
homicide that constitute murder. “Any other cuplable homicide 
which does not fall within these classes amounts to manslaughter.”

The following are the sections:—
259. Culpable homicide is murder,—
(#i) if the offender means to cause the death of the person killed;
(b) if the offender means to cause to the person killed any bodily injury 

which is known to the offender to be likely to cause death, and is reckless 
whether death ensues or not ;

(«/) if the offender, for any unlawful object, <1<h»h an act which he knows 
or ought to have known to he likely to cause death, and thereby kills any 
person, though he may have desired that his object should be effected without 
hurting any one,

200. In case of robbery culpable homicide is
also murder, whether the offender means or not death to ensue, or knows or 
not that death is likely to ensue,—

(a) if he means to inflict grievous bmlily injury for the purisise of facili
tating the commission of any of the offences in this section mentioned, or the 
flight of the offender ujK»n the commission or attempted commission thereof, 
and death ensues from such injury.

The gist of the charge is to 1m* found in the sentence And I 
must tell you that although his hand physically discharged the 
weapon, if his mind did not go with the act, the shooting (’id not 
amount to murder but to manslaughter.”

The jury, upon this statement of the law, elected to give cre
dence to Klnick's denial of his intention to kill, and brought in a 
verdict of manslaughter accordingly.
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No objection was trade by counsel for the Crown to the charge 
at the trial. Subsequently, however, the Chief Justice was asked 
by the Crown to state a question for the opinion of this Court as 
to the accuracy in law of liis diarge, wliich he declined to do on 
grounds wliich were set out in a statement that was read to the 
Court only after the argument on this appeal had lieen proceeding 
for son e time.

As to the ground that the ease was merely academic (inasmuch 
as the Crown had announced its determination not to ask for a 
new trial), it is Sufficient to point out that it involves matter of 
the gravest importance in the administration of criminal justice 
and that the House of Lords, in the rase of Rex v. Beard (1919), 
14 Cr. App. R. 110, 14 Cr. App. R. 159, to which I make reference 
at length later on, dealt with an appeal by the Crown under some
what similar circumstances. The Chief Justice further objected 
to the form of the questions proposed to be stated, and indicate!I 
a willingness to sign the cases stated if amended. This was done 
during the argument by confining the questions as to the correct
ness of the charges to those portions relating to the law of murder. 
In the Elnick case the questions submitted by the Crown are 
therefore as follows: 1. Was my charge to the jury correct as to 
the law of murder? 2. If it was not correct how should I have 
charged the jury?

Counsel for the prisoner consented to the amendments and to 
the hearing and there is no question whatever as to the rights, 
authority and duty of this Court under sec. 1015 of the Code to 
entertain this application. See Rex v. Blythe (1909), 19 O.L.R. 
386, 15 Can. Cr. Cas. 224.

Two subjects of the first importante are presented for con
sideration: (1) Whether the provisions of the Cotie above referred 
to aie exhaustive on the subject of murder so far as therein pur
porting to be dealt with, and (2) whether the rule, that one who, in 
furtherance of a crime of violence such as is ilisclosed on the 
evidence in this case, takes the life of another, is guilty of murder, 
prevails in this province.

Section 129 of the B.N.A. Act 1867, provides for the continu
ation of the laws in force in Canada, Nova Scotia and New Bruns
wick, including criminal laws, both statutory and common law, 
subject to repeal, abolition and alteration by the proper legislative



S3 D.L.R.] Dominion Law Keports. 303

authority. In the original Provinces the English common criminal 
law was in force aa of the dates set out in Burbidge's Digest of 
Canadian Criminal Law, pages 9-13.

As to Manitoba, prior to July 16, 1S70, the common criminal 
law of England was that as of the date of the Hudson’s Bay Co.’s 
charter, except as varied by subsequent legislation by the Imperial 
Parliament and the Council of Assinilioia, as was laid down by the 
late Wood, C.J., in the Lepine ease.

These laws were continued by the provisions of the B.N.A. Act 
18117, the Kupert’s I And Act, 31-32 Viet. 18(18 (Imp.), ch. 10.1; 
32-33 Viet. 1809 (Can.), ch. 3; the Manitoba Act, ch. 3, 33 Viet. 
(Can.); and the B.N.A. Act of 1871, 34-35 Viet. (Imp.), ch. 28; 
and in 1871, 34 Viet. (Can.), ch. 14, extended to Manitoba certain 
criminal laws in force in the other Provinces of the Dominion, 
including the Art, ch. 20.of 1809. 32-33 Viet. (Can.), respecting 
offenies against the person, including the offences of murder and 
manslaughter but making, no definition of either. Finally, in 1888, 
by 51 Viet. (Can.), ch. 33 it was enacted that the laws of England 
relating to matters witliin the jurisdiction of the Parliament of 
Canada as the same existed on July 15, 1870, were and are in force 
in Manitoba in so far as they are applicable anil have not lieen or 
may not hereafter lie repealed, altered, varied, mollified or affected 
by any Act of the Imjierial or Dominion Parliaments.

Next comes the enactment of the ( 'riminal Code of 1892. In t he 
revision of 190(1, secs. 10, 11 and 12 specifically refer to Ontario, 
British Columbia and Manitoba. Sec. 12. referring to Manitoba, 
repeats the provision of the Act of 1888 previously quoted. It is 
thus expressly declared in the Code itself that the criminal law 
of England as it existed on July 15, 1870, in so far as it is applicable 
to Manitoba, and has not lieen repealed by any Art of the Parlia
ment of the United Kingdom, or by the ( ’isle, or any other Act 
of the Parliament of Canada, ami as altered, varied, modified or 
affected by any such Act, shall be the criminal law of this Province. 
As this sec. 12 now stands, emliodicd in the Code, it appears 
to me to have greater significance tlian formerly, though that 
greater significance is apparent rather than real. Quite apart 
from other considerations, this section appears to me as conclusive 
of the question under discussion.

By sec. 15 of the Cr. Code it is provided:—
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15. Where an act or omission constitutes an offence, punishable on sum
mary conviction or on indictment, under two or more Acts or both under an 
Act and at common law, the offender shall, unless the contrary intention 
appears, be liable to be prosecuted and punished under either or any of such 
Acts, or at common law, but shall not be liable to be punished twice for the 
same offence.

This is an extension of the terms of sec. 933 of the original Act of 
1892, in making express mention of the retention of common law- 
offences.

And by sec. 16 it is further provided :—
16. All rules and principles of the common law which render any cir

cumstances a justification or excuse for any act, or a defence to any charge, 
shall remain in force and be applicable to any defence to a charge under this 
Act except in so far as they are hereby altered or arc inconsistent herewith.

Thus it appears from repeated provisions of the (’ode itself, 
the common criminal law of England of July 15, 1870, is the law 
of this Province save as altered, varied, modified or affected by 
the Code or otherwise by competent legislative authority.

This is made clear by the fact that the English Draft Code, 
upon whjch our Code is largely based, contained a clause expressly 
abrogating the common law with respect to criminal offences. 
Strong exception was taken by the English Judges to such a pro
vision and the Dominion Parliament in eancting the ( ’ode left out 
this clause.

By the provisions of the above sec. 16 and by the omission of any pro
hibitory clause such us that inserted in the English Draft Code against pro
ceeding at common law, our own Code preserves the common law not only 
so far as it affords a defence in eases not expressly provided for, but jiIso so far 
as it may afford a ground of pnmcutwn in eases not expressly provided for. 
Crankshaw's Criminal Code (4th ed., 1915), page 24, par. 16.

Mr. Crankshaw, in the introduction to the first edition of his 
work (1893), traces the history of the Code and says:—

It is a codification of both the common and the statutory law, relating to 
criminal matters ami criminal procedure; but while it aims at superseding 
the statutory law, it does not abrogate the rules of common law. Those arc 
retained, and will be available, whenever necessary, to aid and explain the 
express provisions of the Code or to supply any possible omissions, or meet any 
new combination of circumstances that may arise.

This statement has been «‘produced in the sulisequent editions 
of this work.

This view is clearly t>orne out by judicial decisions. In l'mon 
Colliery Co. v. Reg. (1900), 31 Can. S.C.R. 81,4 Can. Cr. Cas. 4(H). 
the judgment of the majority of the Supreme Court was delivered 
by Scdgewiek, J., who says at page* 87:—

2
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Parliament never intended to repeal the common law, except in BO far 
as the Code either expreealy or by implication repeals it. Ho that if the facts 
stated in the indictment constitute an imliftable offence at common law, 
and that offence is not dealt with in the Code, then unquestionably an indict
ment will lie at common law; even if the offence has been dealt with in the 
Code, but merely by statement id what is law, then both are in force.

In Rex v. Cole (1902), 5 Can. Cr. Cas. 330, it was held that the 
common law jurisdiction as to crime is still operative, notwith
standing the ('ode, anti even in eases provided for by the Code, 
unless there is such repugnancy as to give prevalence to the latter 
law. See the note appended to the report of this rase (page 330). 
Hroumeau v. The King (1917), 39 D.L.R. 114, 29 Can. Cr. Cas. 
207, 56 Can. S.C.R. 22, Fitzpatrick, C.J., reiterated the opinion of 
the Court in the Union Colliery ease, 31 Can. S.C.R. 81, 4 Can. 
Cr. Case 400, that the criminal eonin on law of England is still 
in force in Camilla except in so fur as repealed either expressly or 
by in plication.

Reference is also made to Grate» v. The King (1913), 9 D.L.R. 
589, 47 Can. S.C.R. 508, 21 Can. Cr. Cas. 44. That ease was 
decided upon certain sections of the Code and “without determin
ing tliat the definition contained in secs. 259 and 200 is exhaustive ” 
as ]Hunted out by Anglin, J., at page 597 (9 D.L.R.)

We can take it, therefore, as settled Uyond controversy that 
in this Province the con mon law jurisdiction as to criminal offences 
is still operative and even in cases provided for by the Code, unless 
there is such repugnancy as to cause the ("ode to prevail.

By the Code, see. 14, the distinction I «'tween felony and mis- 
den eanour has been abolished ami proceedings in respect of all 
indictable offences are to lie conducted in the sail e manner. The 
section deals with procedure, but for certain purjxiscs the distinc
tion remains.

In England the act by which death is caused must lx1 attended 
h\ the state of mind known as "malice aforethought " in order to 
constitute the crime of it urder. In Reg. v. Maugridge ( ),
Kcl. 119,84 G.R. 1107, Holt, L.C.J., defines “maliceaforethought" 
thus:—

He that doth a cruel act voluntarily doth it of malice pit'iaUMcd (i.r, 
aforethought).

These words, it has l>eon said repeatedly, aie technical and are 
not used in their ordinary meaning.
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Murder is “the unlawful killing, by any person of sound memory and 
discretion, of any person under the King’s peace, with malice aforethought, 
either ex-press or implied by law. This malice aforethought which distin
guishes murder from other species of homicide is not limited to particular 
ill-will against the person slain, but means that the fact has been attended 
with such circumstances as are the ordinary symptoms of a wicked, depraved 
and malignant spirit; a heart regardless of social duty and deliberately bent 
upon miscliief. Russell on the Law of Crimes, 7th Eng. ed., page 655.

The term “malice aforethought” lias been omitted from the 
Code.

Coke, in liis Third Institute, says plainly, that if unintentional 
homicide takes place in the doing of an unlawful act it is murder. 
Stephen Criminal Law, vol. 3, page 57.

A later definition of murder is to lx* found in Blackstone’s 
Commentaries, Lewis' ed., 1769, vol. 4, page 201:—

And if one intends to do another felony, and undesignedly kills a man, 
this is also murder. Thus, if one shoots at A., and misses himr but kills B., 
this is murder, because of the previous felonious intent, which the law transfers 
from one to the other.

It is laid down in East, Pleas of the Crown, vol. 1, page 255, 
par. 31, ch. 5:—

And first it is principally to be observed that if the act on which death 
ensue be malum in se, it will be murder or manslaughter according to the 
circumstances; if done in prosecution of a felonious intent, however, the death 
ensued against or beside the intent of the party, it will be murder.

Chittv on Criminal Law, edition of 1826, page 729, says:—
When death ensues in the pursuit of an unlawful design, without any 

intention to kill, it will he cither murder or manslaughter, as the intended 
offence is felony or only a misdemeanour, Fost. 258. Thus, if a man shoot 
at the poultry of another with intent merely to kill them, which is only a 
trespass, and slay a man by accident, it will be manslaughter; but if he intend
ed to steal them when dead, which is felony, he will be guilty of murder, 
Kil. 117, Fost. 258. So where the party shoots at one man and kills another, 
malice will be implied as to the latter; and the felonious intent is transferred, 
on the same ground, where poison is laid to destroy one ixjrson and is taken 
by another, 1 Hale 466.

I would refer also to the views of Sir Michael Foster (1762), 
as summarized by Stephen’s Criminal Law of England, vol. 3, 
page 76:—

Death caused by the unintentional infliction of jx-rsonal injury is jxr 
infortunium if the act done was lawful and was done with due caution, or was 
accompanied only by slight negligence. If it was accompanied by culpable 
negligence, the act is manslaughter. If it was accompanied by oircum-» 
stances shewing a heart regardless of social duty and fatally bent upon mis
chief, or if the intent is felonious, it is murder.

In Reg. v. Franz (1861), 2 F. & F. 580, Blackburn, J., told the 
jury:—
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As matter of law, if you are satisfied that when the deceased met her 
death from violence by any person or jx-rsons to enable them to commit a 
burglary (or any other felony) although those who inflicted that degree of 
violence might not have intended to kill her (probably you tliink so here, and 
merely to stop her outcry in calling for assistance), all who are parties to that 
violence are guilty of murder.

In Reg. v. Horsey (1862), 3 F. & F. 287, the prisoner was in
dicted for murder for having set fire to a stack of straw close to a 
barn and the deceased had been burnt to death as a consequence. 
Lord Bramwell told the jury, at page 288:—
that the law laid down was that where a prisoner, in the course of committing 
a felony, caused the death of a human being, that was murder even though 
he did not intend it. And though (lie said) that may appear unreasonable, 
yet, as it is laid down as law, it is our duty to act upon it.

There is a long foot-note to the report of this case, in which the 
writer criticizes Lord Bramwell’s direction, which has, in its turn, 
been the subject of criticism. See the remarks on the argument in 
Rex v. Heard, 2nd day, page 63.

In Reg. v. Desmond, Barrett et al A1868), referred to in Burbidge’s 
Digest of the Canadian Criminal Law, Cockburn, L.C.J., said, 
page 218:—

If a man did an act, more especially if that were an illegal act, although 
its immediate pur|M>sc might not be to take life, yet if it were such that life 
was necessarily endangered by it—if a man did such an act, not with the 
pur|M)sc of taking life, but with the knowledge- or belief that life w as likely to be 
sacrificed by it, that was murder.

And further, in citing the oft-quoted illustration used by Foster 
(Burbidge, page 219), “A. shoots at a domestic fowl, intending to 
steal it, and accidentally kills B. A. commits murder”; the author 
says this doctrine (which is supjKirted by many other authorities) 
was followed by Cockburn, L.C.J., in Barrett's case (1868). He 
said:—

If a jicrson seeking to commit a felony should, in the prosecution of that 
purpose cause, although it might be unintentionally, the death of another, 
that, by the law of England, was murder. There were persons who thought 
and maintained that where death thus occurred, not being the immediate 
puriKisc of the ]x-rson causing the death, it was a harsh law which made the 
act murder. But the Court and jury were sitting there to administer law, 
not to make or mould it, and the law was what he told them.

Tliis is a rc-statcmcnt of what was said by Lord Bramwell in 
the Horsey case, 3 F. & F. 287, and is, beyond question, an authori
tative deelaration of the law of England on this subject as it stood 
on July 15, 1870.
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We are now brought down to a modification or narrowing of the 
law introduced in Heg. v. Semé (1887), 16 Cox. C.C. 311, where 
Stephen, J., charged the jury in a case in which the prisoners were 
indicted for the murder of a boy, it being alleged that they wilfully 
set fire to a shop by which act the death of the boy had been caused. 
The boy was an imbecile son of one of the prisonrs whose life had 
insured; the stock and furniture in the shop had lx»en heavily t>een 
insured. In his charge Stephen, J., refers to the old illustration 
of a man shooting at a fowl with intent to steal it, and accidentally 
kills a man, expresses a doubt whether that is really the law. He 
goes on to say, at page 313:—

I think that, instead of saying that any act done with intent to commit 
a felony and which causes death amounts to murder, it would be reasonable 
to say that any act known to be dangerous to life, and likely in itself to cause 
death done for the purpose of committing a felony which caused death, should 
lie murder. As an illustration of this, #up|x>#c that a man, intending to 
commit a rajx» upon a woman, hut without the least wish to kill her, squeezed 
her by the throat to overpower her, and in so doing killed her, that would be 
murder. 1 think that everyone would say in a case like tliat, that when a 
|x*rson began doing wicked acts for his own base pur|xi#os, he risked his own 
life as well as that of others. That kind of crime does not differ in any serious 
degree from one committed by using a deadly weapon, such as a bludgeon, 
a pistol, or a knife. If a man once begins attacking the human body in such 
a way, lie must take the consequences if he g<x*s further than he intended 
when he began. That, I take to be the true meaning of the law on the subject. 
In the present case, gentlemen, you have a man sleeping in a house with his 
wife, his two daughters, Iris two sons, and a servant, and you arc asked to 
believe that this man, with all these ixxiplc under his protection, deliberately 
set fire to the house in three or four different place1#, and thereby burnt two 
of them to death. It is alleged that he arranged matters in such a way that 
any |x;r#on of the most common intelligence must have known perfectly well 
that he was placing all those people in deadly risk. It ap|x;ars to me that if 
that were really done, it matters very little indeed whether the prisoners 
hoped the iKHiple would escape or whether they did not. If a |x>rson chns<\ 
for some wicked purixmc of his own to sink a boat at sea, and thereby caused 
the deaths of the occupants, it matters nothing whether at the time of com
mitting the act he hoped that the |x;ople would be picket! up by a passing 
vessel. He is as much guilty of murder, if the jieople are drowned, as if he 
had flung every person into the water with his own hand. Therefore, gentle
men, if Serné and Goldfinch set fire to this house when the family were in it. 
and if the lx ns were by that act stifled or burnt to death, then the prisoners 
art1 as much guilty of murder as if they had stabbed the children. I will also 
add, for my own part, that I think in so saying the law of England lays down 
a rule of broad, plain, common sense.

This modification of the former rule seems to have lxx»n gener
ally, though not universally, adopted in England. See the note in
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9 Hals., page 579; also Koseoe's Criminal Evidence, 13thed.,018. 
But Stephen, J.’s statement of the law would Ik- decisive against 
the prisoner Klniek in this ease: “The prisoner must take the 
consequences if he goes further than he intended when he Itegan,” 
and that is a rule of hroad, plain common senne. But on the argu
ment in K. v. Heard, mi/nra, referred to hereafter, Ixird Sumner 
states that in nailing Stephen, J., it is very difficult to tell when he 
is laying down the law that previous authorities have laid ('own 
and when lie is frankly laying down what he thinks should !*• the 
law.

A recent statement of the law is to lx1 found in Archlwld’s 
Criminal Pleading, 25th ed. (1918), page 852: “If a person, whilst 
doing or attempting to do another act, undesignedly kills a n an— 
if the act intended or attempted were a felony, the killing is 
murder ; if unlawful, hut not amounting to felony, the killing is 
manslaughter.”

1 wish to point out a significant statement made hv Ixird 
Atkinson on the argument in the Heard case, supra (1st day, 
page 102): “All the prosecutor has to do in murder is to prove 
that the accused killed the man. Then the law prcsun es that he 
did it of malice aforethought.” Ixird Atkinson, earlier on the 
same day, at page 77, remarked: “ If in the commission of a felony 
you do an act not intended to kill and w hich ilia's kill it is murder.”

It is worthy of notice that the definition in the Code, sec. 2li2, 
“Culpable homicide not amounting to murder is manslaughter" 
is not restricted to “murder as defined by this Act”; thus it makes 
culpable homicide manslaughter only when it is not murder either 
by common law or under the Code.

It was pointed out that Klniek was guilty of an offence against 
sec. 122 of the Code in ixiinting a firearm.

There is a class of cases dealing with death resulting from 
attempted abortion, such as Hep. v. It'hitmarsh (1898), 02 J.P. 711, 
and R. v. Lumley (1912), 70 J.P. 208, 22 Cox C.C. 035, where it 
lias Ix'en laid down that a jury may find a verdict of manslaughter 
if the death is so remote a contingency that no reasonable man 
would have taken it into his consideration. But this “extra
ordinary view," as it has Ix'en railed, is confined to cases of alxir- 
tion. The reason assigned for it is that in such cases the woman, 
whose death is caust-d, has voluntarily submitted to a felonious
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act for the purpose of procuring abortion. See remarks of the 
Attorney-General in Rex v. Beard, notes of argument, 1st day, 
page 02. It may be doubted whether the reasoning of the Attorney- 
General is convincing on the point. In Reg. v. Radalyski, 24 
V.K.L. 087, also a case of death during an attempted aliortion, 
Madden, C.J., held it the rule “that if a person while endeavouring 
to commit a felony by some means or other kills another peison 
he is responsible for the murder." It may well lie questioned 
whether the direction to the juries in the Whitmarsh anil Lumley 
cases, svpra, would now lie followed, in view of the decision of 
the Court of Criminal Apjieal and the House of lords in R. v. 
Beard, 14 Cr. App. R. 110; 14 Or. App. It. 159. However that may 
be, it is absolutely clear that the ruling in abortion cases has no 
application whatever to cases such as that now before us.

In the recent case of R. v. Beard, decided by the House of 
Lords, on appeal from the Court of Criminal Appeal, on March 5, 
last, we have an authoritative and illuminating exposition of the 
law. The judgn ent was given by the Lord Chancellor. The case 
is reported in the Court of Oiminal Appeal, though not yet in 
the House of Lords, but we have been furnished with copies of the 
judgment and argument. The prisoner was convicted at the 
Chester Assizes of murder and sentenced to death. The Court of 
Criminal Apjical quashed the conviction and substituted a verdict 
of manslaughter and a sentence of 20 years of penal servitude. 
On July 25, 1919, aliout 0 p.m., agirl of 13 years Was sent to make 
a small purchase. She was seen to enter the mill where Heard was 
night watchman. He proceeded to ravish her and when she 
struggled, he placed Ids band over her mouth, and his thumb on 
her throat, causing her death by suffocation. There was some, 
but not much evidence that the prisoner was under the influence 
of intoxicating liquor at the time. The prisoner was not called 
at the trial but Staten ents made by him were introduced into 
evidence. He stated he had a struggle with the girl, anil seemed to 
“lose his senses" and that he would not have injured her had he 
not lieen “sodden and mad with drink.” The only defence 
presented was that there was no intention on the part of the prisoner 
to cause the girl's death, and therefore, the verdict should lie man
slaughter and not murder, and that the case came within Rex v. 
Meade, [1909] 1 K.B. 895. The Lord Chancellor sets out the
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direction of Mr. Justice Bailachc to the jury to which objection 
was taken. In the Court of Criminal Appeal two separate points 
of misdirection were raised: (1) That the Judge should have told 
the jury that if they were of opinion that the violent act which was 
the immediate cause of death was not intentional but was an 
accidental consequence of placing his hand over the mouth of the 
deceased so as to prevent her screaming, they could ami should 
return a verdict of manslaughter, and (2) that the Judge wrongly 
directed the jury as to the defence of drunkenness and gave a 
direction wliich was not in accordance with the decision in Meade'h 
case and was applicable only to the defence of insanity.

As to the second ground that, though of vital imjiortance, is 
of no application here. But as to the first ground the I xml ( ’lumcel- 
lor says that the Court of Criminal Api>eal held, 
that the evidence established tliât the prisoner killed the eliild by an art of 
violence done in the course or in the furtIterance of the crime of rape, a felony 
involving violence. The Court held that by the law of England such an act 
was murder. No attempt has been made in your l/onlships House to displace 
that view of the law and there ran be no doubt as to its soundness.

In the Court of Criminal Appeal Heading, L.C.J., dcscrilies 
the struggle made by the child to escai*1 the prisoner who event
ually did the act wliich resulted in her death and says: “By the 
law of Kngland tliis is murder; it is an act of violence done in the 
course or pursuance of a felony involving violence, and lieyond all 
question and lieyond the range of any controversy that is murder.” 
Hex v. Heard, 14 C’rim. App. R. at 110.

After discussing at length the law relating to the defence of 
drunkenness, the Lord Chancellor examinee the decision in the 
Meade case and proceeds to say of it that tlu-rc (at page 1%), 
the crime charged wus that death arose from violence done with intent to 
cause grievous bodily harm. In tliis (Heard'») case the death arose from a 
violent act done in furtherance of what, was in itself a felony of violence. 
In Meade's ease, therefore, it was essential to prove the specific intent: in 
lUnrd's ease it was only necessary to j»rove tluit the violent act causing death 
was done in furtherance of the felony of ni|*\
And further he says at p. 197:—

l or in the present case the death resulted from two acts or from a succes
sion of acts, the rape ami the act of violence causing suffocation. These ads 
cannot be regarded separately and indc|>cndcn11y of each other. The capacity 
of the mind of the prisoner to form the felonious intent which murder involves 
is. in other words, to In- explored in relation to the ravishment; ami not in 
relation merely to the violent nets which gave effect to the ravishment.
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And finally, after expressing a doubt whether there was any 
■uffieient evidence to go to the jury that the prisoner was drunk, 
he says: “There was certainly no evidence that he was too drunk 
to form the intent of committing rape. Under these circumstances 
it was proved that death v as caused by an act of violence done in 
furtherance of the felony of rape. Such a killing is by the law of 
England murder."

Lord Buckmaster, L.O.J., Viscount Haldane, lord Dunedin, 
lord Sumner, Lord Atkinson and lord Pliillimore concurred in 
the judgment of the lor»1 Chancellor. It is to lie noted that, 
liefore the judgment was delivered, it was officially stated that the 
sentence of the prisoner had l>een respited. Nevertlicless, the 
judgment of the House of lords was that the appeal should lie 
allowed and the conviction of murder be restored.

This view of the law, sanctioned by the most eminent authority 
and founded on precedent and common sense, is directly applicable 
to the case of Elnick liefore us. On the undisputed facta, the death 
of De Forge was caused by an act of violence done by Elnick in 
furtherance of a roliliery which it itself a crime of violence. Such a 
killing is murder according to our law. The Chief Justice, therefore, 
misdirected the jury in telling tliem that “although his (Elnick’s) 
hand physically discharged the weapon, if his mind did not go 
with the art, the shooting did not amount to murder but to man
slaughter only. If he did not intend to fire the gun at all his 
offence would lie manslaughter because if a man while doing an 
unlawful act kills another, although he diil not intend to do liini 
any hurt, it is manslaughter only" and in the other passages in 
his charge to the sane effect. This is a clearly an erroneous state
ment of the law. Elnick was engaged in the commission of a crime 
of violence anil his intention to discliargc the revolver cannot le 
regarded separately from his avowed intention to commit robbery. 
To ascertain liis mind as to the former, it must be explored as to 
his intention to commit the robbery of which there is no doubt 
whatever. The jury should have been told that, on the undisputed 
and admitted facts, the killing of De Forge was caused by an act 
of violence done by Elnick in furtherance of a crime of violence, 
that the killing w as, therefore, murder and that it w as their duty 
to return a verdict of guilty.

The questions submitted should be answered accordingly.
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In the cases of Clements and Burdie precisely the same con
siderations apply as in that of Elnick. Under sec. 60 of the Code 
these men were as resiionsihle for the killing of De Forge as if 
they themselves had done tliat which Elnick did winch resulted 
in his death. The answers to the questions in these casc-s, identical 
with those in the Elnick case, should tie in accordance with the 
foregoing.

THE KING v. LACHANCE.
Manitolta Court of Appeal, Ptrduc, C.J.M., Cameron, // ay y art and 

Dennistoun, JJ.A. June W, 1920.
Intoxicating liquors (6 III I>—73)—Trial or offenders—Several 

charges—Insufficiency of evidence as to some—Amendment 
of conviction.

Whore several offences are charged under the Manitoba Temperance 
Act, 6 Geo. V. 1916, eh. 112, and it is apparent that the magistrate found 
the accused guilty of all of them and imposed the minimum iienalty in 
respect to each, there being no difficulty,in examining the sufficiency 
of the evidence as applicable to each offence, the Court will amend the 
conviction, and reduce the iienalty in resjiect to any charges as to which 
there is not sufficient evidence to warrant a conviction.

[Rex v. Ritchie (1920), 51 D.L.lt. 652, distinguished.]

Application for certiorari and to quaah a conviction under 
the Manitoba Temperance Act, 6 Geo. V.(1916), ch. 112. Con
viction amended.

A/. G. Macneil, for applicant; John Allen, for Crown. 
Haggaht, J.A.:—I agree with the oliservations made by the 

magistrate, Mr. Noble, when he says, after the conclusion of the 
case:

This has been one of the most flagrant cases of dealing with prescriptions 
that has come before me and if the evidence before me is any indication of 
the whole business of the Doctor in reference to prescriptions for liquor, 
it could not possibly be more flagrant. Whatever we think of the Act, 6 Geo. 
V. 1910 (Man.), ch. 112, 95 per cent, of the profession try to live up to the 
law. It is a noble profession. I have friends in the medical profession who 
are very incensed at the way tilings are going on. I find the accused guilty 
and order him to pay a fine of $300 and costs or 4 months in jail.

There is a serious question as to whether there is sufficient 
evidence to convict on all the charges included in the information 
and I agree with the suggestion of my brother Dennistoun that 
the conviction fie amended so as to exclude the case where the 
evidence is not sufficient: in which case the fine or penalty would 
be reduced to the extent of $50. In the information there are 
6 offences charged so that instead of making it a fine or penalty 
of $300, justice would be done by amending the conviction and
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making the penalty $250. In fact, counsel for the Crown practi
cally admits there is not sufficient evidence to support the con
viction for the offence charged as having taken place on December 
21, 1919.

There is a question as to whether the expression “Scotch” 
is a sufficient charge that intoxicating liquor was proscribed on 
the dates mentioned. I think the language is sufficient to cover 
the charge. I would hold that “Scotch” is intoxicating liquor.

Tlie application for the certiorari should be granted and the 
conviction should tie amended so as to make the jiennlty $250.

Dennistoun, J.A.:—This is an application for certiorari and 
to quash a conviction under the Manitoba Temperance Act, 6 Geo. 
V. 1916, eh. 112.

The information charges that the accused:— 
on or about the 21at day of December, 1919, and on the 9th, 13th, 17th, and 
19th days of February, 1920, at Winnipeg and 8t. Boniface, in the Province of 
Manitoba, unlawfully did, being a physician, lawfully and regularly engaged 
in the practice of his profession, give prescriptions for intoxicating liquor in 
cases where there was no actual need, in violation of and contrary to the 
provisions of the Manitoba Temperance Act.

Evidence was given in respect to two offences on February 19.
The conviction follows the wording of the information and 

imposes a fine of $300 with $9.50 costs with 4 months’ imprison
ment in default of payment.

Counsel for the accused stated that he relied on the judgment 
of this Court in Hex v. Ritchie (1920), 51 D.L.R. 652, and asked 
that the conviction be quashed, but that case is clearly distinguish
able from the case at bar.

In the Ritchie case, 51 D.L.R. 652, this Court found it impossible 
to amend the conviction which was clearly defective, for the reason 
that the minimum penalty of $50 only having been awarded in 
respect to three offences charged, it was impossible to determine 
upon the conflicting evidence adduced which offence the magistrate 
had in mind when he made his adjudication.

In the present case, there are six offences and it is apparent 
the magistrate found the accused guilty of all of them and imposed 
the minimum penalty of $50 in respect to each, amounting to 
$300 in all. The Court has no difficulty in examining the suffi
ciency of the evidence as applicable to each offence nor in amending 
the conviction in respect to any or all of such offences if deemed 
advisable to do so.
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Counsel for the Crown admits there is no evidence to support 
the conviction for December 21, 1919. The conviction snould 
be amended accordingly, the finding in respect to that date struck 
out and the penalty reduced to $250.

The offences of the 9th and 13th of February are very clear 
cases of giving prescriptions “for which there was no actual need” 
and are quite different from the cases referred to by Fullerton, 
J.A., in the Ritchie case, 51 D.L.R. 652 at 656. In the present 
case the applicants never saw the physician at all, but obtained 
prescriptions from the physician's clerk who had a supply on hand 
which he issued at $1 each to the applicants.

The accused admitted on cross-examination that as many as a 
dozen had been furnished to an applicant at one time upon his 
statement that they were wanted for friends who were ill.

When a physician gives trustworthy evidence that he pre
scribed liquor for a person who, in his opinion, had need of it, 
after a personal examination of the patient, I agree that it is 
difficult for a Court to convict him, but there is no difficulty 
in respect to the cases of the 9th and 13th of February, for the 
doctor never saw the patients at all, and moreover there was, in 
respect to all these charges, such an open disregard of loth the 
spirit and the letter of the law as to justify the magistrate in 
disregarding the evidence of the accused in respect of the charges 
laid for the 17th and 19th of February, to the effect that one man 
said he was “a little nervous" and the other said he “did not feel 
very well.”

The doctor was called as a witness in his own liehalf, but he 
does not say that, in his opinion, there was any need for a pre
scription for intoxicating liquor in any of the cases referred to, 
and the witnesses for the prosecution make it clear that they dis
closed no case of need to the physician.

It only remains to deal briefly with the second case on February 
19, in which the accused gave a man a signed prescription with a 
blank to be filled in with “gin, rye or Scotch" whichever might 
iiappen to be in stock when presented at the drug store. It is 
argued this was not a prescription for intoxicating liquor as no 
liquor was mentioned in it. To so hold would open a wide door 
to violations of the Act and I agree with the finding of the magis
trate that this was a contravention of the statute, sec. 57, and was
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a prescription for intoxicating liquor issued when there was no 
actual need and without any exercise of judgment in the part of 
the physician as to its use being necessary.

The remaining prescriptions called for “40 oi. of Scotch" 
and objection was taken that in the absence of evidence the Court 
should not assume that intoxicating liquor within the definition 
given in the Act was prescribed.

A pchisal of the evidence makes it clear tliat intoxicating 
liquor was w hat the applicants required and what the accused and 
his clerk had in mind when the prescriptions were issued, and a 
Court which is familiar w ith cases of this character and the language 
in common use by persons who aie dealing in intoxicating liquors, 
may take judicial notice tliat the word “Scotch" when used in 
such connection neans “Scotch whiskey," a liquor which is 
intoxicating within the meaning of the statute. Murray's Dic
tionary gives as one of the meanings of “Scotch"—“eliptienlly 
used for Scotch whiskey," and Webster defines “whiskey" as 
“an intoxicating liquor distilled from grain."

In Rex v. Scaynetti, 25 Can. Cr. Cas. 40,34 O.L.R. 373, Middle- 
ton, J., held that a magistrate might take judicial notice that 
beer is both a spirituous and a malt liquor and consequently 
included in the definition of "liquor” given by the Ontario Liquor 
License Act, R.S.O. 1914, ch. 215; and it was unnecessary to take 
evidence as to whether or not it contained more than two and a 
half per cent, of proof spirits.

I adopt Ids reasoning as applicable to tliis case.
In the result, an order for certiorari will issue, the conviction 

will be amended by striking out the wonts “on or a!mut Decemler 
21, 1919 and" in the 5th and 6th lines thereof and by striking out 
the penalty of $300 therein awanled and substituting $250 therefor 
and tliat otlicrwisc the said conviction be sustained and eonfirn od. 
vide sec. 101, Manitoba Temperance Act, 0 Geo. V. 1910, ch. 
112.

There will be no onler as to costs.

Perdue, C.J.M., and Cameron, J.A., concurred in the result.
Comiction amendai.
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westwood v. mcmillan.
Saskatchewan Supreme Court, Haultain, Sewtands arid Elwood, JJ.A.

June M, 1910.

Evidence (§ II B—105)—Breach of warranty ok horne—Action for 
damages—Sufficiency of evidence of vnsoundnesk.

In nn action for breach of warranty of a horse it is not sufficient to give 
such evidence as to induce a suspicion that the horse was unsound.
The plaintiff must positively prove that the horse was unsound at the 
time of sale. The evidence of a veterinary surgeon who pledges his 
Itrufcssinnal opinion that tic horse was diseased at the time of sale is 
sufficient evidence of unsoundness.

[Frye v. MUliyan (1885), 10 <KK. 5011, distinguished.]

Appeal by defendant front the trial judgment in an action Statement, 
for damages for breach of warranty of a horse. Affirmed.

P. II. Portion, for appellants.
L. McK. Robinson, for respondents.
Haultain, C. J. 8.:—I agree that the appeal should be dis- Bauiiam,c.i.s. 

missed.
Newlands, J. A.:—Defendants sold two horses to plaintiffs Nurlan*, la. 

for $300 each, riaiutiffs laid $300 and gate lien note for the 
balance. Defendants warranted the two horses to lie sound. One 
of them died 4 months after the sale, from thromlrosis, and the 
note not hating been paid, the other was seized by defendants 
under the lien note. Plaintiffs then tendered defendants $10, 
claiming that one of the horses was unsound at the time of the 
sale, and that they were entitled to set-off their damages under the 
breach of warranty. These damages they claimed were $200, {ho 
horse being worth only $40 at, the time of sale. As defendants would 
not accept $10 or return the horse seized, plaintiffs bring this 
act ion for a return of the horse or damages.

At the trial, a veterinary surgeon, who examined the body of 
the horse after its ttenth, saitl that the disease of which the horse 
died was thrombosis, and that in his opinion the horse hail the 
disease more than four months before its death, which would be 
before the sale of the horse to plaintiffs. It, was contended by 
Mr. Gordon that there must be positive evidence of a breach of 
warranty, and that in this case the veterinary surgeon was not 
certain of the length of time the horse had thrombosis; but after 
a careful reading of the evidence I have come to the conclusion 
that the witness was of the opinion that the horse had this disease 
at the time of sale.

SASK.
8~c!
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In Eaves v. Dixon (1810), 2 Taunt. 343, 127 E.R. 1110, 
it was held that on the warranty of a horse it is not sufficient l ■ 
give such evidence as to induce a suspicion that the horse was 
unsound; if he only throws the soundness in doubt he is not en
titled to recover; the plaintiff must positively prove that the horse 
was unsound at the time of sale. I think the evidence of the 
surgeon in this case does more than throw a doubt on the soundness 
of the horse at the time of sale. If his evidence is to be believed 
the horse was unsound at that time.

In Joliÿ v. Bendell (1824), Ry. & M. 136, where witnesses 
gave their opinion that certain sheep died from a disease that was 
hereditary, Abbott, C. J., left it to the jury to say (at p. 137), 
whether, at the time of the sale, the sheep had existing in their 
blood or constitution the disease of which they afterwards died, 
or whether it had arisen from any subsequent cause?

There being evidence on which the trial Judge could find 
a breach of warranty and he having so found, I would not disturb 
his judgment, but would dismiss the appeal with costs.

Elwood, J. A.:—On June 11, 1918, the plaintiffs Ixmgh i 
grey gelding and a bay mare from the defendant McMillan, .or 
$300 each, and paid on account of the purchase-price $300 in cash, 
and gave the defendant McMillan a lien note for $300 with 
interest, payable on December, 1918.

On October 10, 1918, the bay mare dropped dead. On April 
24, 1919, the defendant Molloy, acting for the defendant 
McMillan, took possession of the grey gelding under the lien 
note above referred to, for the balance of the purchase-price, 
and advertised the gelding for sale. The plaintiffs had the geld
ing replevied, and tendered the defendants before replevin the sum 
of $74, made up as follows: Value of mare at date of sale $40; 
expenses in connection with seiture and ixissession of gelding 
$34. This tender was refused and the plaintiffs brought thisaction 
for the return of said gelding, and in the alternative $300 by way 
of damages, and paid into Court the said sum of $74, alleging that 
at the time of the sale the defendant McMillan warranted both 
mare and gelding to be sound, and that the marc was not sound 
at the time of sale but was suffering from a growth on or near 
the heart called thrombosis, from which the mare died. Judgment
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was given at the trial for the plaintiffs, and from that judgment 
this appeal is taken.

The only question to consider in this apjieal—apart from the 
question of whether or not the plaintiffs had any cause of action, 
the sale having lieen made under a lien note—is, whether there 
was any evidence, or sufficient evidence, that at the time of the 
sale the mare in question was unsound. The only evidence on 
this question was the evidence of A. R. Coleman, a veterinary 
surgeon. He swore that the mare died from thrombosis; that 
she had a very large thrombosis, and that from his examination 
of the mare he could not say how long the disease had lieen de
veloping, he would imagine it had lieen several months forming 
to be that sise; that he would imagine that the disease did not 
commence within 4 months before the mare died; that he did 
not think it would be possible for the mare to have this disease 
for less then 4 months, but he could not say (lositively ;»that there 
are indications that one judges by, and that is principally from 
the sise of the thrombosis, and that it was from the sise of the 
thrombosis in this mare that he concluded that the thrombosis 
originated more than 4 months liefore she died.

It was contended on lx-half of the appellants that this evidence 
was not suEcient to justify the conclusion that the marc had 
thromliosis at the time of the sale, and in support of that conten
tion the case of Eaves v. Dixon, 2 Taunt. 343, 127 E.R. 1110, 
was cited. The report of that case is very short, and is as follows:

This was an action upon the warrant> of a horse. The horse died a few 
days after the sale; and on dissection it was found that the lungs were greatly 
inflamed and adhered to the ribs, and the ptrirardium was a hundredfold 
thicker than in a state of health. Evidence was given that the horse had been 
apparently in health and high condition down to the time of the sale and 
delivery; and several veterinary practitioners stated that the disorder was of 
so rapid a nature, that inflammation of the lungs was sometimes known to 
liegin, and proceed to mortification within the short space of three days; 
and that it was impossible that this complaint could have existed at the time 
of the sale, for if it had, it would certainly have been manifested by a thickness 
of breathing. The plaintiff called a farrier, who imputed the sleekness and 
facility with which the skin of the horse at the time of the sale moved over 
the muscles, to the water of a dropsy on the chest having gotten between the 
external skin and the flesh, and on his testimony the jury, at the Guildhall 
sittings after last Michaelmas term, before Mansfield, C.J., found a verdict 
for the plaintiff.

Vaughan, Serjt., in Easter term obtained a rule nisi to set aside the 
verdict, and Best, Serjt., with him, now endeavoured to support it; he said
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the evidence wee doubtful, and the jury, who were the proper judges of that 
doubt, had decided it.

But the Court were clear that the plaintiff ought to have been nonsuited 
Westwood at the trial. On the warranty of a horse, it is not sufficient for the plaintiff to 

e. give such evidence as to India c a suspicion that the horse was unsound: if he
McMillan. onjy throws the soundness into doubt, he is not entitled to recover: the 
Elwood. J.A. plaintiff must positively prox-e that the horse was unsound at the time of the 

sale.
It will be observed from a perusal of the facts set out in that 

case, that the conclusion that the horse was unsound at the time 
of the sale was pure conjecture. In the case at bar, however, 
there is the evidence of an expert who pledges his professional 
opinion that the mare had thromliosis for more than 4 months, 
which would bring it to a period prior to the sale. It is quite 
true that at one place in his evidence he says he could not say 
positively, but it seems to me that he was merely stating what 
every conscientions export should state when expressing an opin
ion. The*statement in Eaves v. Dixon, supra, as follows:—

In an action on à warranty of an horse, “the plaintiff must 
positively prove that the horse was unsound.” I apprehend, 
in the light of the evidence that that case, goes no farther than to 
state that the evidence of unsoundness must be something more 
than suspicion or conjecture. I do not understand it to mean 
that the plaintiff must prove his case beyond all doubt, as he 
would have to do in a criminal case. In a civil case the evidence 
must shew a preponderance of probability in favour of the plain
tiff’s contention. There must not be mere conjecture or sus
picion in his favour, and in the case at bar, in my opinion, the 
evidence of the unsoundness of the mare at the time of sale is 
something more than mere conjecture or suspicion. The evid
ence of the veterinary shows that there is at least a strong pro
bability that the mare at the time of the sale was suffering from 
the disease from which she subsequently died. That evidence 
is uncontradicted, and I think is sufficient.

It was further objected that, the sale having liecn made under 
a lien note, the property in the animals had not passed to the 
plaintiffs, and the plaintiffs could not recover damages for breach 
of warranty. In support of that contention, Trye v. Milligan 
(1885), 10 O.R. 509, was cited. The head-note to that case is as 
follows.—

SANK.

sTc.
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The defendant delivered a piano to the plaintiff on a “hire contract,” 
the price being stated to be 1500, payable by crediting 1100 on an old piano 
taken in exchange, and the balance of $400 by monthly instalments, the 
plaintiff giving a note for the 1400, payable by like instalments. The contract 
state that the defendant did “neither part with said piano,” nor did the 
plaii.ii.. “acquire any title” to it until the note was fully paid. Certain 
instalments fell due and payment was enforced, and there were instalments in 
arrear when action was brought. The plaintiff sued for fraudulent misrepre
sentations, and for general damages for breach of implied warranties; the 
alleged misrepresentations or warranties being that the piano was worth 
$500; that it was a first-class instrument; and as good as any Steinway or 
Chickering piano. The jury found for the plaintiff with damages.

Held, that the plaintiff could not succeed as to the false representation, 
for the evidence shewed that after she discovered the piano was not as repre
sented, she did not disaffirm the contract, or offer to return the piano, but 
treated the contract as subsisting; nor could she recover in an action for 
deceit, for she failed to shew that the defendant did not believe the statements 
made to l>e true, or that they were made recklessly; and also no damages 
were shewn; and semble the statements were such as are properly styled 
simple commendation.

Held, also, that as the property had not passed an action for breach of 
warranty would not lie.

The facts in the case at bar are, however, very different from 
the facts in Frye v. Milligan, supra. In the case at bar, the 
Judge found that at the time of the sale the mare was of no value, 
but that as the plaintiff had admitted a value of $40, that 
the $74 tendered to the defendants before replevin, and sub
sequently paid into Court, was sufficient to pay the defendants’ 
total claim after allowing the plaintiffs damages for breach of 
warranty. Damages for breach of warranty may be set up in 
diminution or extinction of the purchase price, and, in the result, 
by tendering the $74, the plaintiffs had paid for both animals 
in full.

I am, therefore, of the opinion that this action was properly 
brought, and that the appeal should be dismissed with costs.

Appeal dismissed.
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B.C. STODDART t. SHIELDS LUMBER CO.

C. A. Hi itish Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gallihcr and 
McPhiUtps, JJ.A. April U, 1010.

Notice (| I—3)—Trust deed—Condition postponing right to enforce
—Validity.

A condition in a trust deed postponing the debenture-holder's right 
to enforce his security until such time as the trustees fail after notice 
to take steps to protect the interests of the debenture-holders, is a valid 
condition and an action cannot be maintained in the absence of such

[Ungerr * Co. v. British if Colonial Cottier aapply Ass'* (1X8H), ex 
L.J.Q.B, 14, referred to.]

Statement. Appeal by defendant from an order of Clement, J. Affirmed.
A. H. MacNeil and W. J. Baird, for appellant.
H". C. Brown, for respondent.
Macdonald, CJ.A.:—The plaintiff sued upon a bond, one of 

a series 'ssued by defendant company secured by a trust deed by 
way of mortgage. The individual defendant guaranteed payment 
of the bond. I am of the opinion that the conditions precedent 
to the plaintiff’s right to recover his claim against the defendant 
company were performed with one exception. This condition is 
imposed in the following manner:—The bond refers the holder to 
the trust deed “for a particular description of the terms and con
ditions thereof on which said bonds are issued and secured," thus 
incorporating with the bond the conditions of the trust deed, so 
far as the alxive words are effective for that purpose.

Article 21 of the trust deed declares that no bondholder shall 
have the right to institute any proceedings for foreclosure of the 
trust deed, or for the execution of the trusts thereof, or for the 
appointment of a receiver, or for any other remedy under the trust 
deed, or the lien created thereby, or otherwise, without first giving 
notice to the trustee. The said article contains a further pro
vision, partly a repetition of the aliove, reciting that it is agreed 
tliat no bondholder shall institute proceedings for foreclosure or 
for the appointment of a receiver, or for the collection of any of the 
moneys evidenced by such bonds other than upon the terms and con
ditions and in the manner herein specified.

This language seems to me to be sufficient to debar a right of 
action by the bondholder otherwise than in conformity with the 
conditions set forth in the bond, namely, the giving notice to the 
trustee. This seems to me to lie even a stronger case in defendants’

CIA.
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favour than was Rogers & Co. v. British & Colonial Colliery Supply f'
Ass'n (1898), 68 L. J. (Q.B.) 14, 79 L.T. 494, 6 Mans. 305, wherein C. A.
it was held by Bruce, J., that the action could not lie maintained Stoddard
in the absence of notice to the trustee. „ v

Shields
As regards the guarantor, I think his liability to the plaintiff LumheriCo. 

arose when default was made in payment of the bond and that, nJ*ü*aid, 
as to him, there is no olistacle in the plaintiff's way such as stands C J A' 
in his way in respect of the defendant company. The judgment 
against liim should, therefore, not be disturlied. But as regards 
the defendant company, the appeal should Ik* allowed.

Martin, J.A., would dismiss the appeal. Martin, j. a.
Galliher, J.A.:—In the bond itself reference is made to the GaiMw,j,a. 

trust deed in these* words:—
To which mortgage or deed of trust, reference is hereby ‘expressly made 

for a particular description of the terms and conditions thereof on which said 
bonds are issued and secured and for a description of the nature and extent of the 
security therefor.

And when dealing with the rights of the bondholders the 
words are limited to “rights with regard to such security.” The 
words “such security” refer to the security in the deed of trust.

Then, turning to the deed of trust, in article 21, at page 85, 
we find this language :—

It is hereby declared and agreed as a condition upon which each success 
sivc holder of all or any of said bonds, and all or any of the coupons for the 
interest of said bonds, receives and holds the same, that no holder or holder- 
of any of said bonds or coupons shall have the right to institute any jrroceeding 
in equity, of any character or kind, for the foreclosure of this indenture, or for 
the execution of the trusts hereof, or for the appointment of a receiver, or 
for any other remedy under this mortgage or deed of trust or the lien hereby 
created, or otherwise, without first giving notice in writing to the trustee of 
default having been made and continued as aforesaid.

My view of that language is that what follows after the words 
“any proceedings in equity” is all linked up with such proceedings 
and is in respect of proceedings against the security, nor do I 
think any different conclusion should be reached from the following 
language which appears on page 8(>:—
and it is also agreed that no holder or holders of any of the said bonds, or any 
of the said interest coupons intended to be hereby secured, shall institute any 
suit, action or proceeding in equity for the foreclosure hereof, or for the 
appointment of a receiver, or for the collection of any of the money evidenced 
by such bonds or coupons otherwise than uj>on the terms and conditions 
and in the manner herein provided.
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Appellants relied upon the case of Rogers d- Co. v. British 
etc. Supply Ass’n, 68 L.J. (Q.B.) 14, 79 L.T. 494, 6 Mans. 305.

In that case, the condition was endorsed on the liond and 
Bruce, J., held that the action to recover L105 due on the bond 
was not maintainable as the plaintiff had not complied v.ith the 
condition. The words in the condition were:—

The holder . . (hereof) shall not commence any action or take any
proceedings to enforce the security hereby created . . . (See head-note).

“ Tlte security hereby created ” I think means the bond, while 
in the case at bar the security referred to is, the trust deed and in 
tliat the cases may lie distinguishable but if not, 1 cannot (as I 
interpret article xxi) with every respect follow that case.

McPhillifs. J.A.:—I cannot, with great respect, arrive at 
the same conclusion as that arrived at by the trial Judge. It is 
clear to me that the respondent, a debenture-holder, was precluded 
from bringing an action until the required steps were taken by him 
as contained in the trust deed. The trust deed suspends the 
debenture-holder's right to proceed, a condition lieing contained 
therein, postjioning the debenture-holder's right to enforce his 
security until such time as the trustees after notice fail to take 
steps to protect the interests of the debenture-holders, and it 
has been held that this is a valid condition (see Rogers A Co. v. 
British etc. Supply Asso., 68 L.J. (Q.B.) 14, 79 L.T. 494,6 Mans. 
305). The requisite notice was not given by the respondent,. 
It is true that, ordinarily, where the principal is due, and default 
has taken place in payment, the debenture-holder is entitled to 
commence an action to enforce the debentures by foreclosure or 
sale, unless it lie that his right to sue is qualified by a condition in 
the trust deed, and that condition is in the trust deed that calls 
for consideration in the present action, that is the right not only 
to enforce the debentures by forclosure or sale, but the right to 
"institute any suit"—“or for the collection of any of the money 
evidenced by such bonds or coupons otherwise than upon the terms 
and conditions and in the manner herein provided.” (See trust 
deed A.B., page 86). Therefore, the right to sue at all and for 
any relief is conditional. Turning to the trust deed, it is seen that 
the condition precedent to any action is the giving of notice to 
the trustees of the deed to protect the delicnture-holders, and it 
is only after the lapse of the stated period, the trustees, failing to
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take steps to protect the interests of the del»enture-holders, that 
action might lie brought. Tlie condition is a reasonable one, as 
otherwise mere default in payment would precipitate a (xissible 
flood of actions against the company with the likely hapix»ning 
of bankruptcy ensuing, whilst on the other hand, the delentup
holders, giving notice as required, enables the trustees to take 
all proper steps to protect them and safeguards the c ompany 
from a multiplicity of actions. The trust deed is in a form now 
generally in use and well understood in the flotation of delientures, 
and the terms are designed to not only protect the interests of 
the debenture-holders but to also give son e reasonable time and 
protection to the company in case default in payment does take 
place. < )f course, it is not the province of the Court to deny any 
enforceable right that the litigant may have but if there lx» res
traint of enforcement until something lx; done, it is incumlx»nt 
upon the Court to require due compliance with the agreed-upon 
condition. It has liecn found in practice that a jx-rsonnl judgment 
against a company, in respect to moneys due and in default, is 
seldom asked, lx»cause usually, as in the present case, all tlie 
property and assets stand charged by the security. Different con
siderations, of course, may arise if it lx» the case of a sole delx»nture- 
holder.

It is to be noted that North, J., in //ope v. Croydon and Norwood 
Tramwayn (1887), 34 Ch. D. 730, 50 L.T. 822, a case where the 
plaintiff was suing on lx»half of himself and all other holders of 
mortgage bonds applied for jiayment for the total amount of the 
txinds, only made a declaration that the dclxmture-holders were 
entitled to stand, in tlie position of judgment créditais. It follows 
that the action was prematurely brought as against the company 
and the judgment as against the company should lx» set aside, 
.it to the defendant Shields, the guarantor, the judgment should 
stand. Tlie appeal, therefore, in my opinion, succeeds in part 
and niils in part.

B. C.

C. A.

Stoddard

Shields 
Lumber Co.

MoPhiUipfcJ.A.

A ppeal ditmissed.
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UNION NATURAL GAS CO. v. CORPORATION OP DOVER.
Supreme Court of Canada, Davie#, C.J., Idington, Anglin and Mignault, JJ* 

June 21, 1920.

Tanks (§ VI—220)—.Assessment—Company operating oil and gas wells 
—Annual income—Interpretation ok Assessment Act, R.8.O. 
1914. cm. 195, sex'. 40.

Kxpenaiture on the sinking of new wells or the deepening of existing 
wells, is expenditure on capital account and is not deductible from earn
ings for the purpose of arriving at the “income” of a mine or mineral 
work, assessable under the .Assessment Act (R.8.O. 1914, ch. 195, sec. 40).

Appeal by the Union Natural Gas Co. from the derision of 
the Ontario Supreme Court, Appellate Division, 51 D.L.R., con
firming the assessment of the Company in respect of income. 
Affirmed.

J. G. Kerr, for appellant.
J. M. Pike, K.C., for respondent.
Davies, C.J.;—I concur with Anglin, J.
Idington, J.:—I think the result which each of the Courts 

below arrived at is in accord with the correct interpretation and 
construction of the Assessment Act, in question herein. To depart 
therefrom and attempt to apply the views maintained by appellant 
would lead to much confusion in many conceivable cases as, for 
example, the case of a company doing business in two different 
municipalities.

If, as it is quite conceivable, the section does an injustice 
and happens to produce results out of harmony with the general 
principles supposed to be underlying the definition of “income" 
in the Assessment Act, or in the legislation set forth in the Mining 
Act, it is not for us to interfere.

The language used is definite and express and is not, as I read 
it, in conflict with the literal definition as given of the word 
“income” though it may be a limitation thereof as to a specified 
case and a departure from the supposed principles had in mind by 
the draftsman of the definition.

There is nothing remarkable in that, when the subject matter 
of any legislation any place liappens to be taxation.

The appeal should lie dismissed with costs.
Anglin, J.:—Sub-section 3 of sec. 36 of the Ontario Assess

ment Act of 1904, eh. 23, reads as follows:—
(3) In estimating the value of mineral lamia, such lands and the buildings 

thereon shall lie valued and estimated at the value of other lands in the 
neighbourhood for agricultural purixiees, hut the income derived from any

•I>uff, J., was present at the argument but took no part in the judgment.
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mine or mineral work shall be subject to taxation in the same manner ae other 
incomes under this Act.

By sec. 4 of ch. 41 of the statutes of 1907 the following words 
were added to sub-sec. 3:—

And the assessment on such incomes shall be made by and the tax leviable 
thereon shall be paid to the municipality in which such mine or mineral work 
is situate. Provided, however, that the assessment for income from each 
oil or gas well operated at any time during the year shall be at least twenty

As consolidated in the Revision of 1914 (ch. 195, sec. 40 (6)) 
these provisions now read:—

(6) The income tax from a mine or mineral work shall he assessed by, 
and the tax leviable thereon shall be paid to the municipality in which such 
mine or mineral work is situate. Provided that the assessment on income 
from each oil or gas well operated at any time during the year shall be at least 
$20.

An exemption for buildings, plant and machinery is provided 
by sub-sec. 4, and by sub-sec. 5 it is provided that mineral lantl 
is in no case to he assessed at less than the value of other land in 
the neighbourhood used for agricultural purposes.

Having regard to the history of this legislation, I am with great 
respect, unable to accept the view of Meredith, C.J.O., in the cases 
of oil and gas properties each well operated is to be deemed a 
distinct “mine or mineral work" anil that the income therefrom 
must lie assessed separately. I cannot regard the amendment 
made in 1907 as intended to do more, in addition to providing 
for the localiiation of the assessment, than to provide that the 
minimum tax on any gas and oil producing property shall be $20 
for each well in operation at any time during the year on such 
property.

The expression “mine or mineral work" is not defined in the 
statute and what it may include must, 1 think, in every case depend 
on the circumstances. In the case at bar there is no evidence to 
enable us to determine whether each of the two wells assessed is 
in itself, or forms part of, a distinct mine or mineral working, 
or whether the two wells assessed are parts of the same “mine or 
mineral working."

But, however that may be, 1 agree with the view of Meredith, 
C.J.O., that expenditure on the sinking of new wells or the deep
ening of existing wells, whether productive or dry, is expenditure
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on capital account and is not deductible from earnings for the 
purpose of arriving at the “income” of the mine or mineral 
work assessable under sub-sec. 6 of sec. 40 of the Revised 
Statutes of 1914 ch. 196.

1 am quite unable to appreciate the grounds on which the 
appellant contends that an adverse difference between receipts 
and expenditures in one year (the latter in this case including 
capital outlay), should be taken into account and deducted from 
earnings of a succeeding year in order to arrive at the “income” 
for the latter year. The definition of “income” in sec. 2 (2) as 
"the annual profit or gain derived (inter alia) from any business” 
in my opinion excludes any such deduction.

I would therefore dismiss the appeal.
Mionault, J.:—On the ground that the expenditure incurred 

by the appellant in drilling wells where no mineral oil or natural 
gas was obtained, and which expenditure the appellant states was 
money totally lost, was properly capital expenditure for the 
development of the oil field, and not expenses which should be 
charged against the revenue derived from productive wells, I 
am of opinion that the appeal fails. With great deference, I cannot 
concur in the view of the Appellate Division that the proviso 
added in 1907 to sub-see. 6 of sec. 40 of the Assessment Act (R.8.O. 
1914, ch. 195) governs the construction of the first part of the 
sub-section which was enacted in 1904. This proviso merely 
determined a minimum amount for the assessment on the income 
from each oil or gas well operated at any time during the year, 
but, in my opinion, did not make it obligatory to consider each 
productive gas or oil well as a separate entity the income of which 
should be separately assessed. Whether it should be so consid
ered is a question to be determined according to the circumstances 
of each case.

The appeal should be dismissed with costs.
Appeal ditmiseed.
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REX ei rel KANE v. I.AWORTH.
Saskalcherrati Court of Appeal, Unul'.ain, Neuiands, Lanwtil and

Eluvod, JJ A. July It, 19t0.
1. Pkdijdrh ( § I—1 )—Hakwkiw and Pldlekh Act (Sask.)—Carrying

KPmMENH OK WORK—MEANING OF ACT AH AMENDED.

A salesman who carries s|ieeiir.eiis of work done for the purpose of 
milking a sale by such s|iecimen is a hawker or jiedler within the meaning 
of the Hawkers and Pedlers Act, 2 Ceo. V. 1012 (Saak.) ch. 37, ns amended 
by the Act of 10 Cîeo. V., 1010-20, ch. 54. \Uaai v. Xrbwn (1019), 50 
D.L.R. 61, 13 8.L.R. 72, referred to.)

Case stated by a magistrate as to whether the accused is a 
hawker and pedler under the Hawkers and Pedlers Act, 2 Geo. 
V., 1912 (Sask.), ch. 37, as amended by 10 Geo. V., 1919-20, ch. 54.

J. F. Frame, K.C., for appellant; //. E. Sampaon, K.C., for 
the Attorney-General.

Haultain, C.J.R., would affirm the conviction.
Newlandb, J.A.:—This is a case stated by a n agistrate, and 

the question submitted is, whether the accused is a hawker and 
pedler under the Hawkers and Pedlers Act, 2 Geo. V., 1912 (Sask.), 
ch. 37.

The accused, who represented the Don inion Art Company, 
Ltd., a company incorporated under the laws of tlie Dominion of 
Canada, with its head office at Toronto, was soliciting ortleis for 
enlarging photographs, and he called at the home of Elias Traves 
and exhibited a painting to him. Traves gave the accused, two 
photographs and signed the following contract :
Dominion Art. Company, Ltd., P.O. Milestone, Sask.

Toronto, Canada. Date April 29, 1920.
You will please make for undersigned from the photographs delivered to 

your agent this day one finely finished painting and deliver the same to me on 
or about June 5, 1920.

The price of the painting is $35.00 (It is understood that this order 
Advertising allowance, 20.00 cannot be countermanded.)

------- (Verbal agreements not recognised.)
Leaving a balance due of $15.00

which I agree to pay upon delivery. The above price does not include frames

This order is given you upon the further condition that your company 
will deliver the paintings so ordered in suitable frames which the undersigned 
is entitled to accept upon payment of a reasonable price, if the frames are 
satisfactory. In the event the undersigned does not accept the frames and 
pay for same, they are to be delivered forthwith to your company’s delivery- 
man.

I am to receive one additional painting at no additional costs.
Received by H. A. Haworth, Elias Travkr,

Advertising Salesman. Customer.
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Since the decision in Goad v. Nelson (1919), 50 D.L.R. 61, 
13 S.L.R. 72, the definition of a hawker and pedler has been 
an ended, 10 Geo. V., 1919-20, eh. 54, to include persons carrying 
and exjxwing specimens of work done for the purpose of sale by 
such specimen, and notwithstanding that the sale includes an 
agreen ent to use artistic or mechanical skill in the production of 
the goods, «aies and merchandise to lie delivered. I think that 
the finished picture the accused carried with him and exposed 
was a specimen, and that he con es under the Hawkers and Pcdlcrs 
Act if the alxm* mentioned agreement is a contract for the sale of 
goods.

In Goad v. Nelson, supra, Haultain, C.J., held that such a sale 
was a sale of goods. One of the authorities he relied upon was 
Lee v. Griffin (1861), 121 E.R. 716, 1 B. & 8. 272. In that case 
all the Judges agreed that the contract to make a set of artificial 
teeth was a contract for the sale of goods, wares or merchandise. 
Crompton, J., said, at page 275:

The distinction between the two causes of action (i.e., for work and labour 
or goods sold and delivered), is sometimes very fine; but, where the contract 
is for a chattel to be made and delivered, it clearly is a contract for the sale 
of goods.

And Hill, J., said, at page 276:
Wherever a contract is entered into for the manufacture of a chattel, 

there the subject-matter of the contract is the sale and delivery of the chattel, 
and the party supplying it cannot recover for work and labour.

And Blackburn, J., said, at page 277 :
If‘he contract be such that, when carried out, it would result in the sale 

of a chattel, the |»rty cannot sue for work and labour; but, if the result of the 
contra -t is that the party has done work and labour which ends in nothing 
that can become the subject of a sale, the party cannot sue for goods sold and 
delivered.

And they all agreed that the value of the skill and laliour as 
compared to that of the material supplied was no criterion by 
which to decide whether the contract was for work and labour or 
for the sale of a chattel. I'jion this point Blackburn, J., said, 
at page 278:

For if a sculptor were employed to execute a work of art, greatly as his 
skill and lalsmr, supposing it to be of the highest description, might exceed 1 lie 
value of the marble on which he worked, the .-ontract would, in my opinion, 
nevertheless lie a contract for the sale of a chattel.

Now in this case the Dominion Art Company, Ltd., could 
not have suctl for work anti lnltour. Under their contract they
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could only recover when they delivered the chattel to the pur
chaser. It is therefore, under the alwve decision, a contract for 
the sale of goods. The fact that the chattel in question is of no 
value to anyone else excepting the pureliaser make* no difference, 
as a set of false teeth made to fit the mouth of the purchaser would 
certainly be useless to any one else, but still a contract to make and 
deliver same was held to lx* a contract for the sale of a chattel.

As the accused comes under the definition of a hawker and 
pettier, he must take out a license under the Hawkers anti Pedlers 
Act. He tlitl not liave such a license, but excusent himself from 
taking out one upon the ground that the Dominion Art Company, 
Lttl., his employer, had applied for a license and had been refused. 
I think untler this Act the license is a personal matter. A company 
cannot go from house to house, only an individual, and it is the 
pci-son who goes from house to house that requires the license.

I am therefore of the opinion that the questions submitted 
should lx* answered: that the accused is a hawker and pedler and 
should have taken out a license, and the conviction should, 
therefore, be confirmed.

Lamont, J.A.:—I would affirm the conviction.
Elwood* J.A.:—This case, as stated by the Justice of the 

Peace, is as follows:
On April 29, 1920, John Kane, a |x>lice constable of the Provincial Police 

of Milestone, Sask., laid an information before me charging H. A. Haworth, 
of Winnipeg, Man., that the said H. A. Haworth on April 29,1920, at Milestone 
in the Province of Saskatchewan, did unlawfully follow the calling of hawker 
and pedlar without having obtained a license therefor from the Provincial 
Secretary, contrary to the provisions of sec. 2 of ch. 37 of 2 Geo. V., 1912 
(Sask.), as amended by ch. 54 of 10 Geo. V., 1919-20.

On April 30, 1920, the said H. A. Haworth appeared before me in answer 
to a summons served ujxrn him, and the accused was remanded.

On May 3, 1920, the said H. A. Haworth appeared again before me and 
pleaded “Not Guilty” to the charge contained in the information.

On the evidence adduced I find the following facts:
(A) On April 29, 1920, the accused called at the home of Elias Traves in 

Milestone and shewed to him a painting and asked him to draw' from some 
envelopes. Traves drew an envelope containing a coupon of which the 
following is a copy:

DOUBLE CERTIFICATE.
For Advertising Purposes this Certificate will be accepted as a 

Re-Groups TWENTY DOLLAR Re-Groups
extra 120. extra

payment on one of our New $35 Tritonc Convex Paintings and one $35 
Tritone Painting as a Reward.

DOMINION ART COMPANY Ltd.
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He then gave the accused two photographs to be enlarged and signed a 
contract in the following terms:
Dominion Art Company, Ltd., P.O. Milestone, Sask.

Toronto, Canada. April 29, 1920.
You will please make for the undersigned from the photograph delivered 

to your agent this day one finely finished painting and deliver the same to 
me on or about June 5, 1920.

The price of the painting is $35.00 (It is understood that this order 
Advertising allowance 20.00 cannot be countermanded.)

------- (Verbal agreement s not recognized. )
Leaving a balance due of $15.00

which I agree to pay upon delivery. The above price does not include frame 
or glass.

This order is given to you upon the further condition that your company 
will deliver the paintings so ordered in suitable frames which the undersigned 
is entitled to accept upon payment of a reasonable price, if the frames are 
satisfactory. In the event the undersigned does not accept the frames and 
pay for same, they are to be delivered forthwith to your company’s delivery-

I am to receive one additional painting at no additional cost.
Received by H. A. Haworth, Elias Traves,

Advertising Salesman. Customer.
(B) On April 28, 1920, the accused called at the home of Mrs. John Kane 

in Milestone and exhibited a painting and allowed her to draw from a number 
of envelopes, and she drew one which contained a coupon similar to that set 
out in the next preceding paragraph. Mrs. Kane then gave the accused a 
photograph of herself and one of her boy and signed a cont ract similar to t hat 
signed by Elias Traves.

(C) On April 29, 1920, Constable Kane went to the hotel in Milestone 
and accosted the accused who was in the hotel along with three other solicitors 
for the Dominion Art Company, Ltd. The accused stated that he vas 
soliciting orders for enlarging photographs; that he had not a provincial 
license and thought that he did not require one.

(D) Neither of the persons who gave the accused orders is a dealer in 
pictures by wholesale or retail.

(E) The Dominion Art Company, Ltd., is a corporation incorporated 
under the laws of the Dominion of Canada with head office at the City of 
Toronto in the Province of Ontario, and the following among other powers 
are contained in the letters patent of the said Company:—

(a) To manufacture, produce, buy, sell and deal in all kinds of drawings, 
prints, paintings and other pictorials, reproductions and representations and 
picture frames and all other articles of merchandise and generally to carry 
on the business of art dealers;

(c) To purchase, lease or otherwise acquire and to hold, exercise and 
enjoy all or any of the property, franchise, good-will, rights, powers and 
privileges held or enjoyed by any person or firm or by any company or com
panies carrying on or formed for carrying on any business similar in whole or in 
part to that which this company is authorized to carry- on cither in its own 
name or in the name of any such jicrson, firm or company, and to pay for such 
property franchises, good will, rights, powers and privileges wholly or partly
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in cash, or notwithstanding the provisions of sec. 44 of the said Act, wholly 
or partly in paid up shares of the Company or otherwise and to undertake the 
liabilities of such person, firm or company.

(e) To carry on any other business (whether manufacturing or otherwise) 
which may seem to the company capable of being conveniently carried on in 
connection with its business or obje3ts or calculated directly or indirectly to 
enhance the value of or render profitable any of the company's projierty or 
rights.

(/) To apply for, purchase or otherwise acquire any patents, grants, 
copyrights, trade marks, trade names, licenses, concessions and the like con
ferring any exclusive or non-exclusive or limited right to use or any secret or 
other information as to any invention which may seem capable of being used 
for any of the purposes of the Company, or the acquisition of which may seem 
calculated directly or indirectly to benefit the Company, and to use, sell, 
assign, lease or grant licenses in respect of or otherwise turn to account the 
property, rights, interest or information so acquired.

(k) To procure the Company to lie licensed, registered or otherwise 
recognized in any foreign country and to designate persons therein as attorneys 
or representatives of the company with power to represent the company 
in all matters according to the laws of such foreign country and to accept 
service for and on liehalf of the company of any process or suit.

(n) To do all such other tilings as arc incidental or conducive to the 
attainment of the above objects.

(o) To do all or any of the above things in Canada or elsewhere and as 
principals, agents or attorneys.

(p) The alxive objects, powers and purixjses of the company shall be 
deemed to be several and not dependent on each other, and the company may 
pursue or carry on any one or more of such objects, powers or purposes without 
regard to the others of them, and no clause shall be limited in its generality or 
otherwise construed having regard to any other clause of such objects, powers 
or purposes.

(7) The business or purjxise of the company is from time to time to do 
any one or more of the acts and tilings herein set forth and it may conduct 
its business in any Province or Territory of the Dominion of Canada and in 
foreign countries and may have one office or more than one office and keep 
the books of the company in any place in which the company may do business 
although outside the Dominion of Canada excc-iit as otherwise provided by law.

(F) The said company employs solicitors to take orders for making 
enlarged portraits from photographs and has at times twenty-five of such 
solicitors working in the Province of Saskatchewan. When the order is taken 
it is forwarded to the office of the Dominion Art Company in Toronto, Ontario, 
and from the photograph a painting is made by artists employed there by the 
company. The portrait consists of a painting on cardboard. The cardboard 
is valued at a few cents, and the finished painting at $35. The paintings, 
two in number in the present instances, are afterwards delivered to the 
customer by one of the company’s deliverymen, in frames which may be 
accepted or rejected by the customer, the price of which ranges from $10 to 
$17, with an average price midway between.

(G) About the last part of February, 1920, the company’s sales manager 
tendered $100 to the Provincial Secretary for Saskatchewan for a provincial
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license under the Hawkers and Pedlers’ Act, but not thereby admitting that 
the company was subject to the provisions of the said Act. The Provincial 
Secretary refused to issue a license to the said company stating that individual 
licenses were required for its solicitors.

(H) The company has no place of business or establishment in Saskat
chewan and is not registered under the provisions of the Saskatchewan Com
panies Act, 6 Geo. V., 1915, ch. 14.

The questions submitted for the opinion of the Court are:
(a) Whether the contract herein was a contract for the sale of goods, 

wares or merchandise, or the employment of an artist.
(b) Whether the picture carried by the accused is not a picture of another 

person designed to shew artistic skill of the artists and not a sample of goods 
or a iiattern or specimen of work done.

(c) Whether the accused is a hawker and pedler within the meaning of the 
Act, seeing that the act of painting is the essential portion of the contract.

(d) Whether the accused is a hawker and pedler within the meaning of the 
Act, seeing that the subject matter of the contract is a family relic only and 
not an article of commerce.

(e) Whether the accused is not absolved from the necessity of taking 
out a provincial license under the Hawkers and Pedlers Act by the fact that 
his employer the Dominion Art Company, Ltd., tendered the necessary sum 
of money for a license for the company, which tender and which license were 
refused by the Provincial Secretary’s Department at Regina.

(f) Whether the Act, in so far as it purports to place a tax upon persons 
residing in another Province and making contracts within Saskatchewan 
where the material and labour are all outside the Province, is not ultra vires 
as being an indirect tax and a restraint on interprovincial commerce.

(g) Whether the Act does not also contravene the power of the Dominion 
to incorporate companies—

(a) To do business in Saskatchewan;
(b) To carry on interprovincial trade.

(h) Whether the Act does not also contravene the power of the Dominion 
to regulate trade and commerce and the provisions in the British North 
America Act which provit'es for free admission in each Province of all articles 
of growth, produce or manufacture of any other Province.

It seems to me convenient to consider questions (a), (b), (c) 
and (d) together. Section 1 of the Act to amend an Act respecting 
Hawkers and Pedlers, 10 Geo. V., 1919-20, ch. 54, is, in part, as 
follows :

“Hawker” or “pedler” means a person who carries and
exposes for sale specimens of work done for purposes of sale by such 
specimen and upon the understanding that such goods, wares
or merchandise will afterwards be delivered in the Province to any person who 
is not a wholesale or retail dealer therein notwithstanding that
the sale includes an agreement ... to use artistic or mechanical skill 
in the production of the goods, wares or merchandise to be delivered.

It will be noted in paragraph (a) of the finding of facto, the 
Justice states that the appellant shewed a painting. He docs
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not state that it was work done by the appellant or the firm that 
he represented or for purposes of sale by such painting. No 
question in that respect was raised on the argument liefore us, 
and I think therefore, and particularly in view of the questions 
submitted to us, that I should assume that the painting in question 
is one which hail lieen done by the company that the accused 
represented, and was shewn for the purisme of shew ing the kind 
of work that the company was in the habit of turning out. If I 
am correct in so assuming, it seems to me that the painting so 
shewn comes within the wools "specimen of work done," anil that 
it was so shewn for the purpose of inducing a sale of the painting 
ordered to he delivered.

I am also of the opinion that the transaction which took place 
lietween the appellant and the persons v illi whom he dealt, con
stituted “sales of goods, wares or n ereliardise."

It will lie noted that the section of the Act (sec. 1), as it now- 
stands, has the following words; “notwithstanding that the sale 
includes ... an agreen ent to use artistic or mechanical 
skill in the production of the good», wares or n erchandise to lx- 
delivered." The words I have just quoted were not in the Act 
when the case of (load v. Nelson, 50 D.L.R. til, 13 S.L.K. 72, was 
decider! by us on Decern hr r 3, 101H. These wonls, in my opinion, 
make the case against the appellant much stronger than was the 
case in (load v. Nelson, and 1 am of opinion that the Act as it now- 
stands covers a transaction such as the appellant in this case was 
engaged in. I therefore con e to the conclusion that the appellant 
was a hawker and pedler within the provisions of the Act.

It was objected for the apix'llant that he was not acting on 
his own Ixdialf, but merely for the company that he was repre
senting, and that, if anybody should take out a license, it should lie 
the company and not lie, and that as he was nerely a servant of 
the company he was not liable. In support of this pmjHisition 
the case of Williamson v. Norris, [1899] 1 Q.B. 7, 08 L.J. (Q.1J.) 31, 
was cited. In that case a servant of the House of Commons, 
while serving at a bar within the precincts of the House, sold 
intoxicating liquor to a person who was not a Memlx-r of the 
House contrary to sec. 3 of the Licensing Act, 1872.
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It «a* held that the servant was not liable, that he was not 
the person to Le licensed. Lord Russell of Killowen, C.J., in 
68 L.J. (Q.B.) at page 33, is reported as follows:

Now, it is impossible not to see that in order to bring the innocent set 
of a waiter or barman within the section it is necessary to alter or at least to 
put a very strong gloss on those words. As I read them, it is clear that the 
Legislature was contemplating a sale by a person who ought himself to be 
licensed. The words used are "his license,” but of course neither a barman 
nor a waiter holds a license, and therefore, as it seems to me, the person struck 
at is the principal, for whom the sale is effected and who receives the payment 

It may well be that a sale by any person establishes a priest facie 
case, and casts on that person the burden of shewing that he was merely an 
innocent servant; but when once that appears, there can be no offence by 
him against the Act. He is of course a party to the sale if he is knowingly 
accessory to it, and he would then be liable under sec. 5 of the Summary 
Jurisdiction Act, 1848, as a principal.

The difference between the cane of Williamson v. Norris, supra, 
anil the case at bar, as I view this case, is, that in the case at bar 
the Legislature was contemplating the licensing of the person who 
goes aliout hawking and periling, and not his principal, and that 
the person who goes about hawking and periling is the jx'rson who 
ought hin self to lie licensed. I do not think that the Act ever 
contemplated tliat a core parry, by taking out a license in its own 
nan e, could flood the Province with any nu mirer of en ployees 
without taking a license out in the nan.es of those employees. 
In any event, the company, although it applied for a license, did 
not procure one, and not having proem ml a license it could not 
act as hawker or periler. If it were entitled to take out a license, 
it might take steps to compel the granting of one; but until the 
license had actually Ireen granted, if it were liable to take out a 
license it would Ire liable to the jrenalties prescribed by the Act.

Furthermore, the appellant cannot Ire said to be an innocent 
servant, as was the rase in W illiamson v. Norris, supra, lrecause 
the stated case shews that the appellant well knew tliat no license 
had Ireen taken out, but clairt ml that he did not require a license. 
In other words, he went ahead with his eyes wide open.

It was further urged that by the Interpretation Act, R.S.S. 
19011, ch. 1, "person" includes “corporation," unless the context 
shews the contrary intention.

Without expressing any decided opinion as to whether the 
context shews a contrary intention, it is only necessary to say that
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the Interpretation Act, while it n ay include corporation dot» not 
exclude the appellant, or the person actually en ployed in hawking 
and pedling.

So far as the last three questions are concerned, the answers 
given to similar questions by Haultain, C.J.S., in the case of 
Goad v. Net non, 50 D.L.R. til, 13 8.L.R. 72, apply with equal force 
to these three questions; anil I concur in the answers so given by 
the Chief Justice.

In n\v opinion, therefore, the conviction should I** affirmed.
Comidion affirmed.
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GRAVES T. SPRAGUE. N. B.

A’cir Brunswick Supreme Court, Appeal Dirinion, Ilmen, Ç.J., MeKetnen, a (• 
CJ. K.B.D., and While, J. June t, 1910. '

1. Levy and seizure (I III B—45)—Seizure or wkono uooue—Party 
directing omvER—J.iaiiimty—Principal and agent.

If ft |wrty or hie attorney in nny way intervenes, directs or hikes part 
in tlte lute of an officer under an exeeution, then the party so inliTveninR, 
direeling or taking part eonstit ntea I lie ofliier hie agent, for the nur|eieea 
of that act, and is res|HHisil)le for all matters ensuing as a result of the 
action of the officer.

Motion by defendant Sprague to have verdict entered against Statement, 
him, liefore ("handler, J., without a jury, set aside. Motion 
dismissed.

//. Smith, and J R. M. Rarter, K.C., for defendant.
J. F. //. Teed, for plaintiffs.
The judgment of the Court was delivered by
Hazkn, C.J.:—This action was tried liefore ('handle •, J., H»seo. CJ. 

without a jury, and he ordered that a verdict lie entered for the 
plaintiffs, Lida B. Robinson, Evelyn Robinson, C.arda A. Robinson 
and Trcva Robinson, against the defendant William A. Sprague, 
for the sum of S241 damages, with costs to lie taxed, and directed 
that the costs should not include any costs incurred or caused by 
the joining of Bessie R. Graves and John !.. Peek as parties to the 
action.

In the appellant’s factum oidy one ground of apjical is taken, 
its., that the Judge was in error in holding the defendant Sprague 
responsible for the action of the constable under process issued 
out of the Justice’s Court. The facts of the case as stated in the 
appellant’s factum are as follows:—The action was brought 
practically against the defendant Sprague for breach of an agree-
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ment whereby it was alleged that he undertook, with the plaintiff 
Bessie R. Graves, to cut and make the hay on certain marsh land 
in the Parish of Harvey, in the County of Alliert, formerly owned 
bv the late Klijah H. Robinson, for the sum of $4 an acre. The 
plaintiffs allege that the defendant did not cut all the hay on the 
marsh as agreed, and that the hay be did cut was not properly 
made, and was injured by delay in cutting and making, and by 
wet seat her, and claim as damages for the alleged breach of agree
ment the sum of *310. The trial Judge found in favour of the 
defendant on this ground, and no appeal is taken from his judg
ment thereon.

The other cause of action was for the value of 18 tons of hay 
converted by defendant Sprague to his own use, at *12 per ton, 
*216, and for damages for trespass to real estate, breaking open a 
bam, etc., *25.

It appeared from the evidence that in connection with the 
cutting and making of the hay mentioned in the first cause of action 
above stated, Bessie R. Graves, one of the plaintiffs, paid tin- 
defendant Sprague *92, and gave him a memorandum dated 
October 29, 1918, by which there was shewn to lie due him *12ti.5(). 
Mrs. Graves did not pay Sprague the balance of the amount 
which he claimed, *14.50, and he brought suit against her More n 
Justice of the Peace in the County of Alliert and obtained judgment 
by default against her for $14.50 and costs, amounting in all to 
*18.60. An execution was issued on this judgment out of the 
Justice's Court, and under the execution a levy was made by a 
constable upon some of the hay which had lieen cut and made by- 
Sprague and which was stored in a barn lielonging to the Robinson 
property. The hay was sold by the constable, Sprague lieing 
present at the sale, for the sum of *22. The plaintiffs claim that 
the hay did not lielong to Mrs. Graves, but was the property of 
the children of Klijah H. Robinson, the other plaintiffs in tin- 
action, and also claim that the entry on the land where the hay 
was stored was unauthorized, as it was the property of the said 
children.

The trial Judge found that the hay which was seized by the 
constable was the property of the other plaintiffs, the children of 
Elijah H. Robinson, and that the defendant Sprague had no right 
under the execution to cause the hay which was cut on their
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property and stored in a l>am on their property to lie levied ujxin 
and sold, and found him liable in damages to those plaintiffs for 
the unauthorized act of seizing the hay and reusing it to lie taken 
away. He also found that the defendant Sprague was guilty 
in damages as trespasser for having unlawildly entered ujion the 
land of the Robinson plaintiffs and entering their barn, lie did 
not specifically say on what he based his finding with regard to 
the liability of Sprague for the value of the hay, and in his judgment 
he stated :—

1 do not think the defendant Sprague laid any right under the execution 
before mentioned to cause the hay which was cut on the pro|ierty of the 
children of Elijah H. Robinson and stored in a barn on tlieir property to tie 
levied upon and sold, an was done. The hay was taken away after the sale, 
anti 1 think the defeatlant Sprague is liable to answer in damages to the 
children of Elijah II. Robinson for this unauthorised act of seising anti causing 
to be taken away the hay belonging to them.

The sole question raised by the appellant on Itis appeal is 
as to whether or not there was in fart or in law conversion by 
the defendant William A. Sprague of the hay belonging to the 
Robinson plaintiffs. The question as to whether there was a 
trespass to their teal estate or not is not raised by the appellant, 
no doubt lieeause admittedly the defendant Sprague had gone 
u|Min the defendant's land with the constable, shewed him the hay 
which was seized and sold, and further went there on the day of the 
sale. With respect to conversion, the point involved is this— 
did the defendant Sprague personally take part in the seizure and 
sale of this hay under the execution? The authorities are clear 
that if a party or his attorney in any way intervenes, directs or 
takes part in the acts of an officer under an execution, then the 
party so intervening, directing or taking part constitutes the 
officer his agent for the purposes of that act, and is responsible 
for all matters ensuing as a result of the action of the officer. See 
Clerk and Lindsell on Torts, Can. ed., 1!K)8, at page 198: —

Just as a party may make himself liable for what is done under proceea 
issued without jurisdiction by officiously intervening in its execution, so where 
the process is within the jurisdiction of the Court, if he takes on himself to give 
onlere or directions to the officers entrusted with its execution and in con
sequence of those orders and directions a wrongful act is committed he will 
he liable since he will have made the officer his agent. ... If the 
execution creditor positively affirm to the officer of the Court that a certain 
Is'ieon is the man or that certain goods are the property of the man, . 
that amounts to an authority to the officer, and the creditor is answerable for 
the consequences of obeying his direction.

N. B.

8.C.
Chaves
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lisses. C J.
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Now in this case it appears from the evidence of the constable, 
(lough, that William Sprague and Squire Cannon employed him 
to seise some hay, and told him to go and levy on the hay that 
William Sprague put up, and sell it; that William Sprague went 
with him, told him what bam to go to, came down with him to the 
bam—“and Sprague went down and attended to the barn and 
said to levy on the hay in there.” The defendant Sprague says 
he did not tell Gough to go and take the hay ; that he told him 
that that was the hay that Mrs. Graves said was hers that he cut, 
and that she gave him lier obligation to pay; that he was with 
Gough and went down and shewed him the hay but he did not 
know the barn or the hay he cut from anybody else’s. It appeals 
therefore that the defendant after delivering the execution to the 
constable took him down upon the land owned hy the Robinson 
plaintiffs, shewed liim the liay owned by the Robinson plaintiffs, 
and said that that was the property of Mrs. Graves, and in my 
opinion this constitutes a case of interference on the jiart of the 
defendant, and the respondent is answerable for the consequence 
of wliat the constable did in olieying his instructions. Reading 
all the evidence, I think it is clear that in levying on the hay that 
was the property of the Robinson children, the constable was 
acting under instructions received from the defendant Sprague. 
The trial Judge regarded Sprague's evidence as lieing unsatis
factory, and evidently attached little or no credence to it.

As stated Indore, the trial Judge did not sjiecilically find as a 
fact that Sprague interfered with and directed the constable, but 
having found the defendant Sprague liable for the conversion, the 
Appellate Court will assume that he found the facts in favor of the 
respondent, and that judgment will not lie distorted if there is 
evidence to justify such finding. See John Kim v. Jack (1901), 
35 N.B.R. 41)2. It is ojien to the Court in any event to draw 
inferences that might have lieen drawn by the trial Judge, and it is 
inqiossihle to read the evidenee in the case without coming to the 
conclusion tliat Sprague interfered in such a manner as to render 
himself liable for the action of the constable in impro]>erly seizing 
the hay of the Robinson plaintiffs under an execution in a suit 
to which they were not parties, and there is ample evidence to 
support the Judge’s finding as I understand it to have licen, and it 
ought not, I think, to lie disturlied.
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There were also other considerations which may have influenced 
the trial Judge in eoming to the conclusion which he did. It was 
contended on the trial on liehalf of the plaintiff, and evidence was 
offered to shew, that the sale under the execution was not a bond 
fide sale to ( hven Tippett, who hid in the hay for 822, and tliat 
Owen Tippett did not buy it in for himself, hut on lx-half of 
Sprague, and that Sprague subsequently converted it to his own 
use. Owen Tipjiett was tlic nomitutl purchaser at the sale, and for 
the 18 tons of hay the market value of which was fixed by the 
Judge at 812 lier ton, lie paid $22..ri0. Sprague denied that 
Tippett was acting as his agent, hut admitted that his own son 
Arthur hauled much of the hay away, some of which was hauled 
to liis, Sprague’s ham, and tliat he did not buy it and never paid 
for it, and that Tippett got him to liaul it. It was also contended 
that tlie judgment obtained by Sprague in the Magistrate's ( 'ourt 
against Hessie R. Graves was not a valid judgment; that the 
plaintiff had desired tliat the action lie tried by a jury according 
to the provisions of sec. 31 of Con. Stats. N.B., 1003, ch. 121, but 
the action was not tried or the damages assessed by a jury, but by 
the magistrate himself, and that the plaintiff had applied for a 
post]H)iiement, and the magistrate held that on the facts she was 
entitled to such, and yet impro|>erly refused to allow it. These 
laiints were raised Indore the trial Judge and evidence given 
thereon, but in view of the decision 1 have come to, to the effect 
Huit the trial Judge was fully justified in ordering the verdict on 
the grounds heretofore stated, I do not consider it necessary to 
deal with them. Motion dùmitned.

Re CROSSES METAL WORKS, Ltd.
Manitoba Court of A p/wd, l*rrdue, C.J.M., Camertm, Fullrrtoi, and 

Ucniustoun, JJ.A. August 5, 1920.
Moktgaoe (5 VI B—75)—Special clause authorising distraint—De

fault in payment of interest Acceleration of payment of
PRINCIPAL BY MORTGAGEE— INTERPRETATION OF CLAUSE -BlGHTS 
OF PARTIES.

A mortgage contained a clause following a pro|)er attornment clause 
us follows “and further that if 1 shall make default in payment of any 
part of the said principal or interest at any day or time hereinliefore limited 
for the payment thereof it shall und may i»e lawful for them and 1 do 
hereby grant full power and license to the mortgagee to enter, seize and 
distrain u|*on the said lands or any part thereof and by distress warrant 
to recover by way of rent reserved as in the case of a demise of the 
said lands as much of said principal and interest as shall from time to 
time be or remain in arrear and unpaid, together with all costs, charges 
and cx|>ci:8cs attending such levy or distress ns in like case of distress for
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Held, per Perdue, C.J.M., and Cameron, J.A., that thiaclause was merely 
a device to obtain for the mortnagee further security, and assuming 
the legality of suelt a provision it should he very strictly construed, and 
that it did not refer to principal, the time for payment of which had been 
accelerated by the act of the mortgagee under an acceleration clause in 
the mortgage. That the mortgagee by his own act in accelerating the 
Itayment of prineijinl could not create a new right of distress, and the 
mortgagee's right to distress was limited to the interest in arrear, anti 
also that the clause rame within the provisions of the liilla of Sale and 
Chattel Mortgage Act.

Held, per Fullerton and Dennistoun, JJ.A., that the clauae should be 
given full effect, anti that the mortgagee had a collateral license to distrain 
tor arrears of interest and principal aiatrt entirely from the existence of 
any tenancy, ata I that the clause did not fall within sec. 7 of the Bills of 
Exchange and Chattel Mortgage Act, R.8.M., 1913, eh. 17.

Appeal by a mortgagee from an order of Galt, J., confining 
the mortgagee’s power of distress to interest in arrear under a 
mortgage. Affirmed by an equally divided Court.

J. B. Coyne, K.C., and A. K. Dyrnrt, for appellant.
H. J. Symington, K.C., for respondent.
Perdue, C.J.M.:—The question involved in this appeal 

arises in the winding-up of the altove named company under the 
Winding-up Act, R.8.C. 1906, eh. 144, and amendments. The 
Winnipeg Steel Granary and Culvert Company, Ltd. (incorpo
rated under the Manitoba Companies Act, R.S.M. 1013, eh. 35), 
on March 1, 1910, mortgaged its premises situated in St. Boniface. 
Man., to William J. Croesen to secure a loan of 350,000, payable 
on January 11, 1924, with interest at «9Î per annum payable 
yearly on January 11. In April, 1919, the name of the company 
was changed by an order-in-council to "Crosscn Metal Works. 
Ltd." On January 11, 1920, an instalment of interest to tla- 
amount of 33,000 fell due md was not paid. On March 0, the 
mortgagee gave notice to the mortgagor that, la-cause of default 
in payment of the interest, he declared the whole amount of 
principal due under the acceleration provision in the mortgage. 
Payment not I icing made the mortgagee distrained under the clauses 
in the mortgage for 353,000 and his bailiff took an inventory of 
the goods and chattels. A |k tit ion was filed to wind up the 
company under the Dominion Winding-up Act, R.8.C. 1900, 
ch. 144, and a winding-up order was made. On April 27, 1920, 
the plaintiff turned over the goods distrained to the liquidalor 
in compliance with an order made by the Master of the Court, 
which order provided that such delivery should lie without preju
dice to the rights, powers, etc. of the mortgagee. A case was
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stated upon an agreed statement of facta to ascertain the rights 
of the mortgagee. Tlie Master made an order upholding the 
right of the mortgagee to distrain for the full amount of the prin
cipal and interest secured by the mortgage. On appeal O.alt. 
J., confined the mortgagee's power of distress to the interest in 
arrear. From this last order the appeal is brought.

The statement of facts is fully set out by Galt, J., in the written 
reasons for his decision.

The mortgagee bases his right to distrain upon two clauses in 
the mortgage. They are as follows:

And for the purpose of better securing the punctual payment of the 
interest on the said principal sum, I, the mortgagor, do hereby attorn tenant 
to lia* mortgagee for the eaid lands, at a yearly rental equivalent to the annual 
internet secured hereby, to be paid yearly on January 11, the legal relation of 
landlord and tenant being hereby constituted between the mortgagee and 
me, the mortgagor.

And further, that if I shall make default in payment of any part of the said 
principal or interest at any day or time hereinliefore limited for the payment 
thereof it shall and may be lawful for them, and I do hereby grant full power 
and license to the mortgagee to enter, seise anti distrain upon the said lands or 
any (tart thereof and by distress warrant to recover by way of rent reserved 
as in the rase of a demise of the said lands as much of saitl principal and 
interest as shall from time to time be or remain in arrear and unpaid, together 
with all costs, charges and expenses attemling su.dt levy or distress as in like 
case of distrefii for rent.

Vnder the first of the aliove clauses the legal relationship of 
landlord and tenant is actually created lietween the mortgagee 
and the mortgagor. The rent reserved is the same as the interest 
on the mortgage. It is fair and reasonable and is payai>lc at 
stated times. The agreement therefore is valid. Trust <V l.oan 
V. I.aura non (1881), 6 A.R. (Ont.) 28ti, 2115, 2!Ki; affirmed (1882), 
10 Can. 8.C.R. 679; In re Stockton Iron Furnace Co. (1879), 10 
Ch.D. 335.

The second of the almve clauses does not attempt to create 
the relationship of landlord and tenant lietween the parties. 
That had already lx*en done by the first clause. The second 
clause is inconsistent with the actual attornment clause and 
merely aims at conferring a license to distrain for a debt.

The second clause pm pol ls to give the mortgagee power to 
“enter, seize and distrain ujion the said lands" and "to recover 
by way of rent reserved " as much of the principal and interest 
as shall lie in arrear. This provision is quite inconsistent with
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the first clause. The first clause created a real tenancy. The 
second is merely a device to obtain for the mortgagee further 
security by enabling him to seise the chattels of the mortgagor. 
Assuming the legality of such a provision as between the mort
gagee and the mortgagor, the strictest construction must lie applied 
to an agreement so drastic and oppressive in its nature. The 
clause confers the right of distress only in case of “default in 
payment of any part of the said prin^qial or interest at any day 
or time hereinbefore limited for the payment thereof,” and is limited 
to the amount of principal and interest “as shall from time to 
time lie and remain in arrrar and unpaid’’ at any day or time so 
mentioned. It does not, as I construe it, refer to principal, 
the time for the payment of which has been a oelerated by the 
act of the mortgagee under the option contained in the subsequent 
clause set out in the statement of facts. The acceleration clause 
forms no part of the license to distrain. If the mortgagee by his 
own act or declaration should accelerate the payment of principal 
he would lie creating for himself a new right of distress different 
from that conferred by the clause.

In Hobbx v. The Ontario Loan and Debenture Co. (18(10), 18 
Can. 8.C.R. 483, a mortgage of real estate to secure #20,000 was 
payable with interest at Vf, per annum, instalments of *500 
each lining paid each 6 months and $15,500 at the end of 5 years. 
It contained a provision that the mortgagees leased the lands to 
the mortgagor from the date of the mortgage until the last pay
ment of the moneys secured, the mortgagor paying such rent or 
sum in each year as equalled in amount the amount payable 
on the days appointed in the proviso for redemption. The goods 
of the mortgagor having lieen seized under an execution the mort
gagee claimed payment of a year’s rent under the Statute of Anne. 
An interpleader issue was directed. It was held by the majority 
of the Supreme Court that the relationship of landlord and tenant 
had not linen created between the parties so as to give the mortga
gee a right to distrain as against an execution creditor of the 
mortgagor. Strong, J., in giving judgment, said (18 Can. S.C.K. 
at po. 492-493):

It is well nettled by authority that it is competent for the parti x to a 
mortgage of real property to agree that in addition to their principal relation 
as mortgagor and mortgagee they shall also as regards the mortgaged lands
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Bland towards each other in the reln'inn of laiullorri ami tenant, the mortgagor 
thua remaining in |MMst-**inn a* tenant of the mortgagee. It in, however, 
ewential to the validity of aueh an arrangement that it ahonld la- an -arrisd 
out aa to eomply with the requirement* of the law prearrihed for the «nation 
of leases, and further that it ahould apiw-ar that it waa really the intention of 
the partie* to erente a tenaney at the rental (if any) whieh may tie reaerved and 
not merely under colour and pietenre of a leaae to give the mortgagee 
additional aecurity not incidental to hi* character of mortgagee.

The same eminent Judge (Strong, J.), said at p. 502:
It in, however, laid down in ee .oral caaca lately decided by the Kngliah 

Court of Appeal, that, however binding these claims may lie between the 
actual parties, it is open to third persona affected by their enforcement to 
impeach them in cases in which it may appear from the evidence that they 
were not intended to create a real tenancy, but were designed merely aa a 
cloak for an additional aecurity to the mortgagee.

He cites Ex parle William» (1877), 7 Cli.D. 138; In re Stockton 
Iron Co. (1879), 10 Ch.D. 335; Ex park Jackson (1880), 14 Ch.D. 
725; In re ThrelfaU (1880), 16 Ch.D. 274; Ex parte Voisey (1882), 
21 Ch.D. 442; as establishing the aliove principle. He expressed 
the opinion that the validity of a clause like the one in question 
may lie attacked not only by assignees in bankruptcy but by other 
parties whose rights are affected by it.

It was strongly argued by Mr. Coyne that the liquidator is 
in no better position than the eoinpany itself to object to tlu- 
action of the mortgagee. From the very meagre statement of 
facts agreed upon it appears that the mortgagor in this case is 
a trading corporation incorporated under tlie Companies Act of 
this Province, H.S.M. 1913, ch. 35. 1 take it tliat the winding-up 
order was granted on the ground of insolvency. Tlu- machinery 
provided by the Act is tlu-refor- to lie applied to tlu- adminis
tration and winding-up of the estate of an insolvent corporation. 
It has lieen held in Shoolbred v. Clarke ( 181*0), 17 Can. S.C.It. 
265, at p. 274, that, “in its compulsory operation upon incorpor
ated companies the Winding-up Act is an insolvency law." I 
think this should lie Iximc in mind in considering the provisions 
of the Act.

In lie Canadian Shipbuilding Co. (1912), 6 D.L.1L 174, 26 
O.I..K. 564, it was held by Kiddcll, J„ that a liquidator of a com
pany, not Iw-ing a creditor or a purchaser for valuable considera
tion, could not take advantage of the provisions of tlu- Hills of 
Sale anil Chattel Mortgage Act. That vase was followed in
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Alberta by the Appellate Division in the cue of Security Trutt 
Co., IM. v. Steuart (1918), 39 D.L.R. 618, 12 Alta. L.R. 
420 (Harvey, C.J. dissenting), the Court holding that a liquidator 
hu not the right, on behalf of the creditors of the company, to 
attack a chattel mortgage made by the company on the ground 
of statutory defects. In the decision of these cases much turned 
upon the meaning of the word “creditors" in the Bills of Sale 
and Chattel Mortgage Act. The meaning to be given to the word 
“creditors” as used in that Act hu I wen greatly extended by the 
recent judgment of the Supreme Court of Canada in G.T.P. Ry. 
Co. v. Dearborn (1919), 47 D.L.R. 27, 58 Can. S.C.R. 315. It is 
there held that the word “creditors” u used in the Act means all 
creditors of the mortgagor and not merely execution creditors, 
over-ruling Parket v. St. (In,rye (1884), 10 A.R. (Ont.) 496, and 
other cues following that decision.

The same question wu considered by Street, J., giving the 
judgment of the Divisional Court in Re Canadian Camera Co. 
(1901), 2 O.L.R. 677. He said at page 679:

It i* necessary to bear in mind the position in which * liquidator stands 
inasompulsoiy winding-up, ru , that, while in no sense an assignee for value 
of the company, yet he stands for the creditors of the company, and is entitled 
to enforce their rights, because their right to prosecute actions themselves 
against the company and to recover their claims directly out of the property 
of the company is taken away by the Winding-up Act.

This case wu followed by Teetzel, J., in National Truet Co. 
v. Truete and Guarantee Co. (1912), 5 D.L.R. 459, 26 O.L.K. 276. 
a case decided two months prior to the decision in Re Canadian 
Shipbuilding Co., eupra, but not referred to in the latter. In 
giving judgment Teettel, J., said at page 468:

The question of the right of the defendant as liquidator to contest the 
plaintiff's claim under the mortgage, and to hold the proceeds of the chattel 
property for the benefit of the creditors, has given me much trouble; but I 
have arrived at the conclusion that the defendant has that right. .

Under sec. 33 of the Winding-up Ait, the liquidator, upon his appointment, 
“shall take into his custody or under his control, all the property, effects mid 
choses in action to which the company is, or appears to be entitled." Having 
done this, further general duties arc, as stated in Palmer’s Company Law, 
9th ed., page 398, "to make out the requisite lists of contributories anil nf 
creditors, to have disputed cases adjudicated upon, to realise the assets, and to 
apply the proceeds in jiayment of the company's debts and liabilities, in due 
course of administration, and, having done that, to divide any surplus amongst 
the contributories, and to adjust their rights.
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The same Judge cited with approval the paragraph above 
quoted from the judgment in Re Canadian Camera Co. (2 O.L.R. 
677 at page 679), and went on to say, 5 D.L.R. at 469:

Being therefore from the beginning, primA facie lawfully in poaareaion of 
the property in question, aa an officer of the Court, and being charged with the 
duty of applying the proceeds ir, payment of the company’s creditors in due 
course of administration, I hold that the defendant is entitled, in right of the 
creditors represented by it aa liquidator, to contest in this action the validity 
of the plaintiff's mortgage.

Vndcr sec. 34 of the Act the liquidator may, with the approval 
of the Court:

(a) bring or defend any action, suit or prosecution or ot her legal proceeding, 
civil or criminal, in his own name as liquidator or in the name of the company, 
as the case may be.

Riddell, J., in Re Canadian Shipbuilding Co., 6 D.L.R. 174, 
26 O.L.R. 564, placed reliance upon a dictum made use of by 
lord Cairns in In re Ducku'orih (1867), 2 Ch. App. 578, which 
he cites as follows at p. 179: "The liquidator represents the cred
itors . . . but only because he represents the company." 
The actual words used by lord Cairns are stated in the report, 
2 Ch. App. at page 580, as follows:

I do not forget Mr. Bayley’s observation that the liquidator represents 
the creditors. No doubt be does, but only because he represents the company, 
and through the company the rights of the creditors are to be enforced.

The Duckworth case was one of set-off between the liquidator 
of a limited company and the trustees of a bankrupt contributory. 
It was held that under the bankruptcy enactments which governed 
the case, set-off applied. The dictum does not appear to me to he 
of importance in the consideration of the present case. In re 
Duckworth, supra, and Waterhouse v. Jamieson (1870) L.R. 2 H.L. Sc. 
29 at page 38, where it was referred to, were both cases arising 
lietween the liquidator and a contributor)-. It was not a case 
of a third party setting up a claim to assets of the insolvent com
pany under an agreement which operated as a preference over 
other creditors, if not as a fraud upon them.

In Kent v. Communauté des Soeurs, etc. [1903] A.C. 221, 
lord Davey dealing with a case under the Canadian Winding-up 
Act said at page 226:

The office of the liquidator has in feet a double aspect. On the one hand 
he wiclda the powers of the company, and on the other hand he ia the repre
sentative for some purposes of the creditors ami contributories. There are 
therefore many caaee in which he may sue in his own name, as, e.g., to iuqieaeh 
some act or deed of the company before the winding-up which is made voidable 
in the interests of the creditors and contributories.
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The device by which the mortgagee in the present case was 
given a power to distrain on default in payment of the interest, 
not only for the interest, but for the whole amount of principal, 
might, under the authority of the Hobbs case, 18 Can. 8.C.R. 
483, have been successfully attacked by creditors of the compani
on obtaining judgment and execution. It could also have been 

c j.M. get y, gggigncp for the benefit of creditors, or, perhaps, in
an action brought on liehalf of all the creditors. The extended 
meaning to be given to the word “creditors" under O.T.P. v. 
Dearborn, supra, gives support to the suggestion Iasi expressed. 
But the winding-up proceedings tied the hands of the creditors in 
taking any action against the company. The right to bring an 
action or legal proceeding passed to the liquidator (sec. 34 (a)). 
It was hie duty to take into hie custody or control all the property, 
effects and choses in action to which the company was or appeared 
to be entitled (sec. 33). If he found, as he did find, the mortgagee 
in possession of the company's property under the pretended 
right given by the clause in question, it was the duty of the liqui
dator to take steps to recover that property for the purposes 
of the winding up. In my opinion the Act enabled him to do so.

1 have already pointed out that on a strict construction of 
the second clause set out in the statement of facts, the distress 
for the whole principal sum of 350,000 was unauthorised, because 
the time for payment of the principal fixed in the earlier portion of 
the mortgage had not ai rived and the acceleration clause formed 
no part of the contract giving the power of distress. If this vie* 
is correct the company itself could object to the distress, and there 
could then lie no question as to the right of the liquidator to con
test the rights of the mortgagee.

There remains the question whether the license or power to 
distrain for principal and interest comes within the provisions 
of the Bills of Kale and Chattel Mortgage Act, R.S.M. 1913, 
ch. 17.

In Stevenson v. Rice (1874), 24 U.C.C.P. 245, Hagarty, C.J., 
said at page 250 :

A covenant for a right to take possession of chattels on a prescribed 
default or contingency, etc., may be defeated as against creditors, if the Bills 
of Sale Act he not eom|ilicd with.

I cannot find any later authority upon the question. In 
England a license to distrain is brought within the operation of
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the Bille of Pale Act by special enactment : See 41-42 Viet. 1878, 
eh. 31. But it must lie noted that the fonn of the English Bills 
of Sale Act differs from that of ours. The English Act has a 
clause declaring what a bill of sale includes. It is under that 
clause that the Act is made to apply to a license to distrain. 
In this Province we have no similar provision but a wide interpre
tation must be given to the words in sec. 5 of our Act: “Every 
mortgage or conveyance intended to operate as a mortgage of 
goods and chattels.” Section 7 of the Act declares that a covenant, 
promise or agreement to make, execute or give a mortgage or 
conveyance intended to operate as a mortgage of goods and 
chattels, “in whatever words the same may be expressed shall 
lie deemed to lie a mortgage or conveyance within the meaning 
of the Act.” This shews that the intention of the parties is the 
element that governs in deciding whether the instrument is a 
mortgage or not: See Barron & O’Brien on Chattel Mortgages 
and Bills of Sale, 2nd ed., pp. 7-9.

The clause in question in this case says in effect :
If the mortgagor makes default in payment of prin?i|ml or interest at 

any of the dates appointed for payment, the mortgagee may enter on the land 
liefore described and seise all distrainalile goods found there and sell them and 
apply the money on the debt, the mortgagee in so doing to follow the pro
em tings of a landlord distraining for rent.

The intention of this agreement was, without doubt, to extend 
the security of the mortgage to the goods of the company on the 
mortgaged lands. It appears to me that this is a conveyance 
intended to operate as a mortgage of chattels or an agreement 
to give the equivalent of such a security, and that it comes within 
the provisions of the Bills of Hale and Chattel Mortgage Act.

1 would dismiss the appeal with costs.

Cameron, J.A., concurred with Fullerton, J.A.

Ft llerton, J.A.:—This appeal raises a difficult and at the ruiUito». J.A. 
same time a very important question for the opinion of the Court.
The appellant Croaaen loaned the respondent 150,000 on the 
security of a mortgage. The mortgage contained an acceleration 
clause. It also contained the follow ing clauses : (see judgment of 
Perdue, C.J.M.)
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Default having been made in the payment of interest the 
appellant declared the whole amount of the principal and interest 
due and distrained the goods and chattels of the respondent on 
the premises for the full amount of principal and interest.

No dispute arises with regard to the first clause. It is conceded 
by both parties that it creates a valid tenancy at a yearly rental of 
$3,000.

The difficulty arises regarding the second clause.
Counsel for the respondent argues that loth clauses must lie 

read together and so reading them the result is an attempt to 
reserve a rental far in excess of the value of the property and thus 
the case is brought within that line of cases which hold that where 
the rent reserved is unreasonable, the validity of the lease may 
be attacked by third parties interested.

My view is that the first clause is complete in every par
ticular. In so many words it constitutes the relation of landlord 
and tenant between the mortgagee and the mortgagor, and fixes 
the amount of the yearly rental.

The second clause does not purport to create the relation of 
landlord and tenant between the parties. It grants to the mort
gagee in the event of default:
full power and license . . . to enter, seise and distrain upon the said
lands or any part thereof and by distress warrant to recover by way of rent 
reserved os in the cate of a demise of taid land» so much of said principal anti 
interest a- shall from time to time be or remain in arrear and unpaid together 
with all costa, charges and expenses attending such levy or distress at in fib 
case of dutreu far real.

The words: “As in the case of a demise of said lands” and 
“as in like case of distress for rent” shew clearly that the clause 
was not intended to create the relation of landlord and tenant 
which had in fact liven created by the previous clause. This 
clause gives a collateral license to distrain for arrears of interest 
and principal apart entirely from the existence of any tenancy

The words of the clause shew clearly that the distress is not 
to be for rent but for principal and interest to be recovered in 
the same way as rent.

It is said that this clause is unconscionable and should not 
lie given effect to. It, however, is part of the contract between 
the parties and cannot be disregarded. The appellant was making
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a large advance to the respondent and was entitled to secure 
himself by any legal provision in the contract however stringent.

Respondent raised the further contention that the instrument 
in question here is a Bill of Sale w ithin the definition in the Bills 
of Sale and Chattel Mortgage Act, R.8.M. 1913, ch. 17.

Section 7 of that Act is as follows:—
7. Every covenant, promise or agreement entered into to make, execute 

or give a mortgage or conveyance intended to operate as a mortgage of goods 
and chattels, in whatever words the same may be expressed, shall be deemed 
to be a mortgage or conveyance within the meaning of this Act, and, unless 
accompanied by an immediate delivery and an actual and continued change of 
possession of the goods and chattels mortgaged, shall be registered within 
the time and in the manner prescribed in the next preceding section, together 
with affidavits of bonafi.de* and execution, otherwise such covenant, promise or 
agreement shall be absolutely null and void as against creditors of the mort
gagor and against subsequent purchasers or mortgagees in go<xl faith for good 
or valuable consideration.

I do not think that the clause in question falls within the 
meaning of the aliovc quoted section. It is not a covenant either 
to make, execute or give a mortgage or conveyance. As I have 
already pointed out it is merely a license, on the happening of 
certain event*, to enter and distrain.

A further question was discussed on the argument as to the 
right of the liquidator to take advantage of a defect in tlie mort
gage. In the view that 1 take of the disputed clause it is unneces
sary to discuss the point.

I would allow the appeal with costs and restore the order of 
the Master.

Dennistoun, J.A., concurred with Perdue, C.J.M.
Appeal disminêed, the Court being equally divided.

CURLEY v. BRIGGS.
Saskatchewan Court of Ap/ieal, Haultain, C.J.S., S'euiandx, Lamont and 

Klwood, JJ.A. July It, 1920.
Bills and notes (| VI A—152)—Bills of Exchanob Act—Death of

MAKER OF PROMISSORY NOTE—PRESENTMENT FOR PAYMENT—ACTION 
AGAINST ADMINISTRATOR.

The effect of sec. 167 of the Bills of Exchange Act, R.S.C. 1906, ch. 
119, is that from the date that the bank receives notice of the death of 
the drawer of a cheque, presentment for payment is di8|x»nsed with 
because nothing can be gained by such presentment, the bank’s authority 
to pay the cheque being terminated by notice of the death and an action 
brought against the administrator for the amount due should be framed 
as for money advanced to the deceased, the right of the payee being 
subject to the conditions under which the |»yec received the cheque.
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Appeal bv plaintiff from the trial judgment in an action 
against the administrator of the estate of the deceased maker of a 
cheque.

P. (1. Hodyee, for appellant; P. H. Cordon, for respondent.
Hailtain, t'.J.S.:—This action while, on the pleadings, an 

action on the cheques in question, was really fought out on the 
broader issue of the liability of the estate of Charles Briggs for 
the debt shewn to lie represented by the cheques. Technically, 
the action was improperly framed. The statute (Bills of Kxchange 
Act, R.S.C. lfKkl, ch. 119, sec. 167), if it is not a revocation in the 
strict sense of the word, brings about a similar result by making 
the “duty and authority” of the bank to pay a cheque cease on 
notice of the drawer's death. This leaves the right of the payee 
against the drawer’s estate subject to the conditions under which 
the payee received the cheque. Where a cheque has lieen given 
in payment of a debt but payment of the cheque lias lieen stopped, 
the debt and the position of the parties ate left the same as if the 
cheque had never lieen given. Cohen v. Hale (1878), 3 Q.B.D. 
371 ; Elliott v. Crvtchley, [1903] 2 K.B. 476.

It is a most unfortunate thing that counsel for the plaintiff 
did not make the amendment suggested by the trial Judge. At 
the same time, on the evidence given and in view of the findings 
of fact of the trial Judge, I think that we should make such amend
ments as are necessary to decide the real question at issue between 
the parties as it was fully fought out at the trial, that there may 
be an end to this litigation. That question was not whether the 
cheques were given or presented for payment or dishonoured, but 
whether the money represented by them was boni fide lent to 
Briggs by the plaintiff, apart from any gambling transaction. I do 
not, think that the defendant should have a new trial on account 
of the amendments lining made. The question of gambling was 
fully gone into at the trial, and no evidence was offered for the 
defence.

The appeal should lie allowed but without costs.
Judgment should lie entered for the plaintiff for the amount 

of his claim and costs. As defendant recovered judgment lielow 
on his counterclaim, with costs, he should lie allowed to set off the 
amount of that judgment, including costs, and his costs of this 
appeal.
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Newlandb, J.A. (dissenting):—The plaintiff sued Charles 
Briggs, administrator of the estate of Thomas A. Drury, deceased, 
on five cheques given to him by Drury in his lifetime. Since the 
action was brought Briggs has died, and the respondents are 
administering his estate.

The defence to the action was, tliat the cheques were given in 
payment of a gambling debt. (In this issue the trial Judge found 
for the plaintiff, and he stated:

If there had Ijeeii proof of the presentation of these cheques for payment 
I would have given juitgmenl to the plaintiff on the claim, but there was no 
proof of such presentation,
and he gave judgment for defendant.

The plaintiff alleged presentment for payment and notice of 
dishonour. Both arc denied by defendant.

Both presentment for payment and notice of dishonout are 
necessary allegations in plaintiff’s statement of claim. Bullen & 
Leake, Precedents of Pleadings, 7th ed., page 94.

Frtohauf v. Oroxvenur <fc Co. (1892), (il L.J. (Q.B.) 717. In this 
ease, which was an action on a cheque by the holder against the 
drawer, Lord Coleridge, C.J., at 718, held that the statement on a 
specially endorsed writ was not eomolete without an allegation 
of a notice of dishonour, or of facts dispensing with it, and the 
Court approved of the order of the Master refusing leave to enter 
judgment thereon.

The same was held in May v. Chidlry, [1894] 1 Q.B. 451, and 
Hobcrts v. Plant, [1895] 1 Q.B. 597.

If it is necessary to allege these particulars in the statement 
of claim, it is necessary to prove them when denied by defendant. 
As Wills, J., said in May v. Chidlry.supra, at page 453, “a defend
ant in an action on a dishonoured cheque is not indebted unices 
notice of dishonour has been given."

1 would, therefore, dismiss the appeal with costs.
Lamont, J.A., concurred with Havltain, C.J.S.
Elwood, J.A.:—This is an action brought against Charles 

Briggs, administrate! of the estate of Thomas A. Drury, deceased, 
for five cheques given by Drury in his lifetime.

The defences raised-upon this appeal ate: (a) that tin1 cheques 
were given in payment of a gambling debt, and lb) that there was 
no evidence of presentment for payment or dishonour.

SASK.

C. A.

CCSLST
V.

Bkigoh.

New lands, J.A.

Lamout. J.A. 

Elwood, JA.



354 Dominion Law Reports. [53 D.LJL

SASK.

cTÂ.
CVRLEY

».
Bsmos.

Elwood. J.A.

So far as the fiist defence is concerned, the trial Judge found, 
in effect, that the cheque! «ere not given in payment of a gambling 
debt ; and as to the second defence he says :—

If there had been proof of the presentation of these cheques for payment, 
I would have given judgment for the plaintilT on tlie claim, but there was no 
proof of such presentation, and although I find that he would lie entitled on 
the evidence for money advanced to the deceased Drury he did not see fit to 
ask for an amendment to his pleadings and this in the face of the fact that I 
post [Knif'd giving judgment in order to give him an opportunity to do so.

The trial Judge then dismissed the claim, and allowed the 
counterclaim of defendant’s.

So far as the first defence is concerned, that in my opinion is 
disposed of by the finding of the trial Judge that the cheques were 
not given for a gambling debt.

So far as the second defence is concerned, sec. 107 of the Bills 
of F.xcliange Act, R.S.C. 1900, ch. 119, is, in part, as follows:—

Notice of dishonour is dispensed with aa regarda the drawer where— 
. . (d) the drawee or acceptor is, as between himself and the drawer,
under no obligation to accept or pay the bill; (e) the drawer has counter
manded payment.

Section 107 of the Bills of Exchange Act in part is as follows:—
The duty and authority of a bank to pay a cheque drawn on it by its 

customer are determined by,— (b) notice of the customer's death.
Section 166 of the Act is in part as follows:—
Subject to the provisions of this Act—
(a) Where a cheque is not presented for payment within a reasonable 

time of its issue, and the drawer or the person on whose account it is drawn 
had the right at the time of such presentment, aa between him and the bank, 
to have the cheque paid and suffers actual damage through the delay, he is 
discharged to the extent of such damage, that is to say, to the extent to which 
such drawer or person is a creditor of such bank to a larger amount than he 
would have been had such cheque been paid.

The action in this case was brought after the death of the 
drawer of the cheques, and, therefore, at the time of the bringing 
of the action the duty and authority of the bank to pay the 
cheques was determined.

In In re Hethell, HetheU v. Hethell (1887), 34 Ch. D. 561, it was 
held that countermand of payment of a cheque excuses present
ment, and that the Statute of Limitations begins to run at once 
from the date of the countermand.

1 am of the opinion that the effect of sec. 167 is, that from the 
date of the death of the drawer of the cheque, or at any rate from 
the date that the bank would receive notice of the death, pre
sentment for payment would be dispensed with, liecause nothing
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could lie gained by such presentment. Notice of the death, in 
effect, countermands the right of the bank to pay the cheque. 
Notiee of dishonour is also dispensed with under sec. 107, liecause 
from the notice of the death the bank is, as lietwcen itself and the 
drawer, under no obligation to pay the cheque; in fact, it is not 
only under no obligation, but its authority to pay the cheque is 
determined.

If I am comet in the conclusions 1 have reached aliove, then 
it was not necessary in this case for the plaintiff to allege either 
presentment or notiee of dishonour. It may lie urged, however, 
that there should lie at least some facts alleged which would 
dispense with the necessity for presentment or notice of dishonour.

1 am of the opinion that sufficient facts are contained within 
the four comers of the statement of claim. The action is brought 
against the administrator of the estate of Thomas A. Drury, 
deceased, and it is alleged that the said Thomas A. Drury in his 
lifetime drew the various cheques sued upon. This seems to me 
to lie a sufficient allegation of the death of the drawer of the cheques 
liefore the commencement of the action. The allegations in the 
statement of claim as to presentment and notice of dishonour may, 
in my opinion, lx- dispensed with as mere surplusage. The holder 
of the cheques would have the right to present them for payment 
at any time up until the Bank had received notice of the death of 
the maker, and the right of the holder to recover on the cheques 
would lie subject, so far as this action is concerned, only to the 
provisions of sec. 106 of the Act above referred to. Under that, 
in part quoted section, I am of the opinion that the onus would lie 
on the defendant to shew actual damage through the delay in 
presentment. No allegation was made and no proof of any damage 
was given consequent upon any delay in presentment.

In my opinion, therefore, the defence must fail. I would allow 
this appeal with costs, and judgment should lie entered for the 
plaintiff for the amount of the claim sued for with costs of action.

There was no appeal against the judgment of the trial Judge 
allowing the defendant’s counterclaim, and his judgment allowing 
that counterclaim and the costs in connection therewith should not 
lx* disturlied. One judgment should lie set off against the other, 
and the one in whose favour the balance is should have the right to 
execution. Appeal allowed.
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B.C. REX V. MAH HONG KING et al.

C.A. lint in h Columbia Court of Appeal, Macdonald, C.J.A., Martin, Call i her and 
Mcrk illipx, JJ.A. J une 1 f, 19*0.

Trial (§ I H—39)—Canada Evidence A< r—Comment bt Ji/imie on failure
OF ACCUSED TO GIVE EVIDENCE—NEW TRIAL.

Vnder sec. 4 (5) of the Cana<ia Evidence AejL R.S.C. 1906, ch. 145, 
the presiding Judge in a criminal trial is prohibited from commenting 
upon the failure of an accused person to give evideWe at the preliminary 
hearing, or at any time before the trial. Such comment is error in law for 
which a new trial will l>e granted.

[Rex v. Maxwell (1909), 73 J.P. 176, distinguished.!

Statement. Case stated by the trial Judge in a criminal trial, on a charge 
of wounding with intent to do grievous lodily harm.

F. Mggint, K.C., for appellant ; A. Leighton, for the Crown.
Macdonald,

C.I.A. Macdonald, C.J.A.:—The accused were tried before Oregon-, 
J., at the Nanaimo Assises, on a charge of wounding with intent 
to do grievous Itodily harm. The Judge deferred sentence and 
stated a case for the opinion of the Court of Appeal. The question 
submitted is: “Was I in error in my instruction to the jury as 
to the prisoners failing to disclose their defence before the trial?”

The instructions referred to are somewhat lengthy and I 
shall not set them out in full. It appears that the prisoners gave 
evidence at the trial on their own la-half and swore to an alibi. 
They had given no indication beforehand that that would Ire their 
defence. The Judge, inter alia, said in his instructions to the 
jury,
that they tell this story of where they were for the first time here in this Court 
and I think it my duty to [joint out to you that when they did that they laid 
themselves open to a suggestion that they did it for a purpose.

The Judge read from Crankshuw’s Criminal Code of Canada, 
1915, 4th ed., at page 274, these words:—

Where the accused, charged with murder, goes into the witness box on his 
own behalf and then and there for the first time makes known his claim that he 
was a mere eye-witness of the murder, the trial Judge may pro|«rly direct 
the jury that they may draw inferences from the prisoner's previous silence 
on the matter of such claim and consider whether the facts in evidence shew 
the motive for such silence to be founded on a consciousness of innocence 
or to be a design founded on a knowledge of guilt.

This statement from Cranksbaw is founded on Hex v. Higgins 
(1902), 7 Can. Cr. Cas. 08. The Judge continuing his instructions 
referred to Hex v. McNair (1909), 2 Cr. App. Hep. 2, and Hex 
v. Maxwell (1909), 73 J.P. 170, and quoted from the judgment 
in the latter ease: “The jury were entitled to consider adversely 
to ap]K-llant his reticence in the Police Court and the fact that he 
reserved his defence.”
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He then goes on to say that to “reserve until the trial the 
story of where you were, keeps and prevents the Crown from 
investigating your story.”

The fact is stated to lx* that the prisoners gave no evidence 
at the preliminary hearing in the Police Court. It is also stated 
as a fact that at the trial “the defence also called witnesses and the 
prisoners themselves to prove an alihi on Ix-lialf of the prisoners."

It was argued that it was error in law to instruct the jury 
that they might draw inferences unfavourable to the prisoners 
from the fact that they had made no statements with regard to 
their defence of alibi until they entered the witness Ixrx. It was 
also argued that the instructions aforesaid amounted to comment 
prohibited by sec. 4, sub-sec. 5, of the Canada Evidence Act, H.S.C. 
1906, ch. 145, which reads as follows:—

The failure of the person charged or of the wife or husband of such person 
to testify shall not be made the subject of comment by the Judge or by 
counsel for the prosecution.

Now, there is not in direct terms in the instructions aforesaid^ 
a comment upon the failure of the accused to give evidence at the 
preliminary hearing in the Police Churt. Apart from the quotation 
from Hex v. Maxwell, mpra, the instruction might amount to 
no more than that in Hex v. Higgiim, supra, which was held insuffi
cient to justify the setting aside of the conviction, but on this 
phase of the case I do not pro|x)se now to express an opinion, 
since 1 have come to a conclusion on the other branch of the 
argument rendering it unnecessary to do so.

The reference by the Judge to the withholding of the defence 
until the accused entered the witness lx>x at the trial, standing 
alone and without the quotation aliovo referred to from Hex v. 
Maxwell, mijwa, might perhaps lx- considered ns no infringement 
of the section quoted above, but when coupled with the reference 
to the Police Court contained in the quotation, the jury’s mind 
would naturally lie directed to the fact that the prisoners had 
not thought ht to give evidence- in the Police Court and withheld 
their defence and they might well conclude that it was Ix-causc 
of this that unfavourable inferences against them might lx- drawn. 
The section of the Evidence Act aforesaid is wide and general in 
its terms. Its meaning, I think, is not to lx- restricted to comment 
on an accused's failure to give evidence in the particular trial
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or inquiry in which the comment is made. It seems to me that 
the Judge is prohibited from commenting upon the failure of an 
accused person to give evidence at the preliminary hearing, as 
well as liis failure to give evidence at the trial and if I am right in 
this construction of the section, and if my construction of what 
the Judge said to the jury is the true one, then it follows that the 
question submitted to us must be answered in the affirmative, 
and the conviction set aside and a new trial ordered.

With great respect, I think the Judge failed to note the dis
tinction lie tween Rex v. Maxwell, svpra, and this case. Under 
the English Evidence Act. 1898, there is no prohibition against 
the Judge commenting upon an accused posons failure to give 
evidence on his own liehalf, it is the Crown prosecutor who is 
so prohibited; but the most vital distinction lietween the two 
cases is this, that the Ixird Chief Justice was not discussing the 
correctness of the instructions to the jury, but was referring simply 
to the silence of the accused in the Police Court and the reserva
tion of his defence as a circumstance influencing the mind of the 
Appellate Court against granting him an indulgence which he 
was asking, namely, the lightening of the sentence liecause of the 
suggestion that his crime was induced by a desire to shield his 
brother. The cast- therefore has no application to a case like 
this, and the language quoted to the jury separated from its 
context was calculated to convey a wrong impression.

The evidence taken at the trial is included in the case stated 
by lieing attached thereto. We have on several occasions con
demned this practice. It sometimes happens—e.g., when tile 
question of law submitted is as to the sufficiency of the evidence 
to make out a case for conviction—that the evidence must be 
included in the case, but such cases are comparatively rave. Where, 
as here, no such question is involved; the inclusion of the evidence 
in the reference to this Court puts the parties to a needless expense 
and as well incumbers the record with irrelevant matter. This 
Court has no duty in respect of the evidence. We must accept 
the facts as stated by the Judge lielow and decide the question of 
law with reference to those facts alone.

It is a matter of growing astonishment to me, that after so 
many warnings counsel continues a practice so senseless and 
costly. For example in this case, the cost of preparation of the
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appeal books alone has for no purpose at all been increased by 
something over #300, a fact which borders on the scandalous.

Martin, J.A., and Galliher, J.A., agree in quashing the 
conviction.

McPhillips, J.A.:—This is a stated case from Gregory, J., 
the question submitted is: “Was 1 in error in my instructions 
to the jury as to the prisoners failing to disclose their defence 
before the trial?"

With great respect to the Judge—this, in my opinion, was 
error in law. It is fundamental that in all proceedings under the 
Canadian Criminal Code no comment upon the fact that the 
jierson charged failed to give evidence at any time « hen evidence 
could have been given' is irermissible. The Canada Evidence 
Act, H.8.C. 1906, ch. 145, sec. 4, sub-sec. 5, reads:—

The failure of the person charged or of the wife or husband of such jierson 
to testify shall not be made the subject of comment by the Judge or by counsel 
for the prosecution.

The trial Judge would appear to have thought that he had 
support for the right to comment—in view of decisions in England 
upon the point. (See Hex v. McNair (1909), 2 Cr. App. Rep. 2, 
—Hex v. Maxwell (1909), 73 J.P. 176), hut the statute law is 
different in England—there the provision is:

The failure of any person charged with an offence or of the wife or husband, 
as the case may be, of the person so charged to give evidence, shall not he 
made the subject of any comment by the prosecution. (See Archbold'e 
Criminal Pleading, Evidence and Practice, 25th ed., 1918, page 445).

And we find it stated in Archlxild’s Practice, also at page
445:—

Though counsel may not comment on failure by the defendant to give 
evidence the Judge may comment if in his discretion he thinks it pro|ier to do 
so. R. v. Rhoden, [188«j 1 Q.B. 77, 83; ami Kopi v. Regina, 11894] A C. 650.

The fact that the defendant did not give evidence before the 
justices may be matter for unfavourable comment. R. v. Humphries (1903), 
67 J.P. 396. And the jury are entitled to draw inferences unfavourable to 
the defendant where he is not called to establish an innocent explanation of 
fads proved by the prosecution, which without such explanation tell for his 
guilt. R, v. Corne (1904), 68 J.P. 294; R. v. Bernard (1908), 1 Cr. App. 
Rep. 218.

It is only necessary to refer to the procedure at the preliminary 
enquiry, sec. 684, sub-sec. 2, of the Criminal Code, to see that the 
accused is in effect invited to say nothing—yet if the comment 
which has occurred in the present case is petmissible—it means
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that the accused is led into a trap. (See Tremt ear, at pages 311 
and App. page 1500. See King v. Komano (1915), 21 D.L.R. 
195, 24 Can. Cr. Cas. 30.)

In my opinion, with great respect to the trial Judge, sub
stantial wrong and miscarriage was occasioned at the trial by the 
comment made on the accused failing to disclose their defence 
before the trial—it was error in law and tended to prejudice the 
jury. (Allen v. The King (1911), 44 Can. S.C.R. 331.) It may 
lie reasonably said that the observations of the trial Judge might 
have had the effect of producing in the minds of the jury the con
clusion that the prisoners were guilty liecause of the delay in 
disclosure of tIteir defence, i.e., if innocent, the defence would 
have lieen immediately made known. This would be sulistantial 
wrong and the comment cannot lie approved. It is fundamental, 
as I have already said, that there should be no comment of this 
nature—the spirit and intention of the Parliament of Canada is 
clear and whatever may be the decisions of other Courts based 
upon different statute law, the criminal jurisprudence of Canada 
does not admit of such comment .

In my opinion there has lieen a mistrial, and I would direct a 
new trial, the conviction to be quashed.

Conviction quashed.

CHAISSON t. CHAISSON

Nova Scotia Court for Divorce and Matrimonial Causes, Ritchie, E.J. August 
14, 1920.

Domicil (J I—1)—For purpose of instituting suit for divorce.
In Nova Scotia, although it is a general principle of law that the 

husband’s domicil is also that of his wife, she does not forfeit the rights 
she has, to assert against him when he is acting in violation of his marriage 
duties, and for the purpose of instituting a suit for divorce the wife may 
have a separate domicil from that of her husband.

[Stevens v. Fisk (1885), Cam. S.C. Cas. 392, at pages 420, 435, followed 
See also note at end of this case.]

Petition of January 19, 1920, for divorce a vinculo on the 
grounds of cruelty and adultery. Decree absolute for divorce. 

John J. Power, K.C., for petitioner.
H. H. Murray, K.C., King's Proctor, contra.
Ritchie, E.J.:—The petitioner, being the wife, and the respond

ent her husband, were natives of Prince Edward Island and were
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lawfully married there in Pcptcinl or 2h, lflll, the issue of the 
marriagr being three children. After tie marriage the) resided 
in Prinee Kdward Island and in Poston, in tie Veiled Mutes of 
America, in which places uets of adultery aril erveltv relied on 
a ere committed. They loth latterly returned to Prinee Vdwaid 
Island, where, after further acts of cruelty by the res| ondevt, the 
s|x>uscs finally separated, the husband going to New Brunswick 
(where he was served in January, 1920, personally with the 
citation and jretition) and the wife coming for the first time to 
Nova Scotia in July, 1919, where she since resided with the 
intention as she swore of making it her permanent domicil in order 
to more effectually supjxirt her three children, who had lieen 
placed by her in an educational establishment in the Province of 
Prince Kdward Island. The husband had never Ix'cn in tlic 
Province of Nova Scotia, and did not appear to or answer the 
jietition which was undefended and the evidence in corrolwration 
was supplied by the affidavits of parties in the Province of Prince 
Edward Island and in Boston. Time is a Divorce Court in 
the Province of Prinee Edward Island established by 5 Will. IV., 
ch. 10, and presided over by the Lieutenant-Govemor-in-Council, 
who may depute the Chief Justice of the Supreme Court to act 
in its place, but the jurisdiction of that tribunal is effete, mainly 
on account of apprehended legal difficulties arising since that 
Province entered Confederation in 1873 as to w hether or not the 
powers given by the Act are exercisable by the (iovemor-Cleneral- 
in-Council under sec. 12 of the B.N.A. Act, 1807, or by the Licu- 
tenant-Covemor-in-Council under sec. 129 of the sail»' Act.

The wife is the |X'titioncr and the grounds set up for the divorce 
are cruelty and adultery. The parties were married on Septemlier 
20,1911. Astothe adulter)', I have no doubt that this respondent 
committed adultery, but the evidence comes from the petitioner 
and there is no coroloration. 1, therefore, cannot grant a divorce 
on this ground. As to the cruelty there is corroboration, and 
1 find that the treatment of the petitioner by the respondent 
amounts to legal cruelty. On this ground the divorce will lie 
granted. The petitioner is entitled to her costs and the custody 
of the children of the marriage. 1 had grave doubts on the question 
of the |x'titioncr’s domicil and I cannot say that 1 am now entirely
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free from doubt on this point; however, I follow the decision of 
the late G Wynne, J., in the case of Stet'ens v. Fisk (1885), Cam. 
S.CX as. 392, at pages 426, 435, and hold that under the circum
stances of this case the petitioner has acquired a domicil here 
sufficient to give jurisdiction in a suit for divorce.

Decree absolute for divorce.
Note.—A very recent interesting case in which the Law of Domicil is 

generally very thoroughly discussed is that of Lord Advocate v. Jaffrcy (1920), 
36T.L.R. 820, decided July 16. In this case a Scotsman married to a Scots
woman left Scotland for Australia at the instance of his wife and ceased to 
communicate with her. In Queensland he went through the form of marriage 
with another woman and lived with her for 16 years until her death, and he 
acquired a domicil in Queensland.

On the death of his wife in her husband's lifetime the Commissioners 
of Inland Revenue, for the puriiose of establishing the liability of the wife’s 
estate to legacy duty, claimed th. t her domicil was in Scotland. The House 
of Lords, composed of Ixird Haldane. I/»rd Finlay, Lord Cane, Lord Dunedin, 
and Lord Shaw of Dunfermline, held that the general rule that the domicil 
of the wife was that of her husband applied, and that her domicil was in 
Queensland. In the absence of a decree for divorce or judicial separation, 
conduct by the husband which would have enabled the wife to obtain such a 
decree, if she had applied for it, could not, after her death, be sufficient to 
establish that she had a domicil of her own different from that of her husband. 
Dolphin v. Robins (1859), 7 H.L.C. 390, 11 K.R. 156; Le Sueur v. Le Sueur 
(1876), 1 P.D. 139; /,<■ Mesurier v. Le Mesurier, [1895] A.C. 517, and other 
leading cases uiscussetl.

BROGDEN v. BROGDEN.
Alberto Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck and 

Ives, JJ. July 6, 1920.
Gift (§ I—4)—Of land—Possession and improvements by Donee- 

Belief of ownership—Donor allowing improvements to be 
made—Intention, rights and liabilities.

An unconditional gift of land, followed by pn-> >sion and improvements 
on the land pursuant to tiie gift, and in the U lief that the donee is the 
owner of the land, the donor standing bv ml allowing such improve
ments to be made, is binding although verl and the donee has a right 
to call on the donor to complete the nnpe gift.

[Dillwyn v. Llewelyn (1802), 4 De.G.I J. 517, at 521, 45E.lt. 1285, 
followed.l

Appeal by defendants from the trial judgment in an action 
for a declaration that the plaintiff is entitled to the occupation 
and possession of certain land and to be registered as the owner 
thereof. Affirmed.

A. McLeod Sinclair, K.C., and A. L. Lrockington, for plaintiff. 
A. .4. Mcdillitray, K.C., and J. IV. Crawford, for defendants. 
Harvey, C.J.:—I agree with my brother Heck that this 

appeal should be dismissed with costs on the grounds stated by 
him that the findings of the jury have sufficient evidence to support



S3 DAJl.] Dominion Law Reports.

them and that they justify a judgment for the plaintiff on the 
ground of gift.

Where the situation differs in respect to the two quarters, in 
my opinion the jury was warranted on the evidenee in finding a 
gift of the second homestead, the title to which was only acquired 
by the father in 1903.

To my mind it is all a question of intention and there I icing 
evidence' of the father's expressed intention the jury could infer 
from his conduct a continuance of tliat intention so as to make 
effective at any time that he liecame the owner the intention long 
liefore expressed. Such I icing the case I see no ground upon 
which the jury’s verdict in respect of the quarter constituting the 
second homestead can be set aside any more than in respect 
of the other quarter.

Stuart, J.:—My view is that this appeal should lie allowed 
with respect to the south-west quarter.

I agree that there was sufficient evidence to justify the jury 
in finding that there had lieen an oral gift by the mother to the 
plaintiff of the original homestead, and for the reasons given 
by Beck, J., I agree that the plaintiff is entitled to a decree vesting 
the title to that quarter in him.

But with regard to the south-west quarter, I think the situation 
is very different. At the time of the alleged gift the registered 
title to the homestead stood in the name of the mother but the 
title to the south-west quarter stood in the name of the Crown, 
and the father had only what was then known as a right of pre
emption, that is a right to purchase from the Crown. This 
right was cancelled at some time not definitely fixed in the evidence, 
but it must, at latest, have been in or liefore 1000, liecause the 
father secured his patent in 1903 to the quarter under a second 
homestead entry, the duties in connection with which included 
a residence on land in the neighliorhood for li months in each 
of 3 years. If there ever was a gift to the son by mother or father 
of the south-west quarter it was surely subject to the duty of the 
son to protect the pre-emption right by payment, which apparently 
l.e did not do. Then the father, at least by 1900, made his entry 
on the land as a second homestead and this involved residence on 
land owned by the entrant in the neighborhood (the Dominion 
Lands Act, R.S.C., 19011, ch. 55, see. 132) or on his first home
stead (sec. 130).
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It may lie true that a gift of that to which the grantor has no 
title or a defective title will lie held valid as against him when 
he does acquire title hut I doubt very much whether that rule 
ought to I*' applied where the obligation lies upon the grantee to 
do that which is necessary to complete the title and he dews not 
do so, with the consequence that even the defective title has 
lapsed, and the grantor sulisequently acquires title on a different 
basis and aliumlr on his own account.

No doubt the evidence shews that the son performed purt 
of the homestead duties, with resjieet to the second homestead, 
which consisted in doing certain work on tlic land; probably break
ing either 15 or 30 acres was the work required. But the father 
liad to iierfonn the residence duties at any rate.

These considerations make it necessary to examine very care
fully the evidence, loth of the alleged oral gift by the father and 
of the improvements by the son, which would make it inequitable 
to refuse to enforce the imperfect gift.

Now the son’s evidence as to the gift was an account of a con
versation lietwcen himself and his mother at which his father 
was present, lb' said reference was first made to the “mortgage 
on the plncc.” The mortgage was, of course, oulv on the north
west quarter for which patent had issued. The witness, Hood, 
who told of the mother s|icaking of “the place" lieing Sam’s, said 
that the mother hail said tliat she had offered Sain “a deed of the 
place," The only deed she offered, or could offer, was for the 
north-west quarter. The plaintiff could not recull any words 
spoken liv the father but merely stateil that “he agreed." There 
was no evidence of admissions to outside parties by the father 
as then1 was of an admission by the mother. The statement of 
the plaintiff's wife was only that the father had said once that he 
had done well by Sam or words to that effect.

In these circumstances, where then- must necessarily have 
lieen two gifts, one by the mother of what belonged to her (though 
she held it as a mere gift from her husband, a circumstance which 
would naturally make his assent desirable) anil another by the 
father of what Is-longed to him, I tliink the evidence was alto
gether too meagn- to go to the jury in regard to the latter gift. 
True, the father had given a transfer to the mother, not only 
of the origimil homestead but of the pre-emption, which latter,
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of cours»1, could not lx- registered. Hut the matter must lx- looked 
upon as either one gift or two. If it was one gift then it was by 
the mother and slie herself held tlie south-west quarter merely 
by an imperfect gift which she, at any rate, never had any equitable 
right to ask the Court to specificially perform as against lier 
husband.

Then- was altogether too much reason for Ixdirving that the 
gift by the mother was of the homestead alone, to make it jmssihle 
for a jury reasonably to infer from a vague reference us to his 
having agreed, tiiat tlx1 father was making a gift of the south-west 
quarter separately. And upon the facts, 1 think proof of a gift 
of tiiat quarter by him was necessary to the plaintiff's ease.

I cannot, moreover, discover in the evidence anything to show 
that the son had done anything so serious in the way of improve
ments on the south-west quarter that it would lx' inequitable to 
refuse to perform in his favour the inqx'rfeet gilt, even assuming 
one to have Ixx'n proven, lie undoubtedly got a great deal more 
advantage from the use of the place than would compensate him 
for value of the improvements la' made. The pluintifT said "the 
other (i.r., the south-west quarter) is a bit rough and is mostly 
useful for pasture."

There remains the question of 12 years undisturlx'd ixissession. 
No doubt if th<' title had Ix'en a single one the ixmsesaion of and 
n'sidenee on the north-west quarter might lx1 held to enure to the 
Ix iielit of the plaintiff in respect of the whole of the half section. 
Hut whi'ii he is held to have |xissesse<l the north-west quart»!- 
in his own right by a gift now to lx- recognized and enforced by 
till' Court and Ixitli the legal and the equitable title to the south
west quarter remained in the father and tluit father lived with the 
son during practically the whole of the 12-year ]x'tiixl except 
the first year from 11*13 to 1IKI4, I do not think there was sufficient 
evidence of such a continued ]xissession inconsistent with the 
father's title for tile 12 years as would destroy the father’s right.

I would, thert'fore, allow the ap|x'al with exists and amend 
the judgment entered below by striking out the references to the 
south-west quarter and inserting a clause declaring that with 
rcs|x'ct to that quarter the action lx' dismissed.

This result would also, ]x'rhaps I may venturi' to say, la
in consonance with what would ap)X'ar to me to lx> the real justice 
of the whole case.
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Beck, J.:—This case was tried before Simmons, J., with a 
jury. The jury answered certain questions submitted to them 
and judgment was entered upon the jury’s verdict declaring that 
the plaintiff is entitled to “the continued use, occupation and 
jxisscssion" of two contiguous quarter sections of land and that the 
plaintiff is entitled to become the registered owner thereof and 
directing the Registrar of the proper l and Titles Office accord
ingly.

The defendants appeal from the verdict of the jury and the 
judgment.

The plaintiff, w ho is a son of the two defendants (his father 
and mother), bases his claim (1) u]>on a gift and (2) u]sm title 
gained by 12 years' continuous possession in accordance with 
the English Statute of Limitations, the Real Property Limitation 
Act, 37-38 Viet., 1874, ch. 57, introduced as part of the lav. of 
the North-West Territories by Ordinance which beceme ch. 31 
of Cons. Ords. of 1898.

The jury found among other things that the plaintiff was in 
uninterrupted possession of the lands for 12 years subsequent to 
1896 to the exclusion of the defendants; that the defendants 
made a gift to the plaintiff of the lands and that the gift was 
unconditional; tliat the plaintiff entered into jxisscssion and 
made improvements on the land pursuant to the gift; tliat the 
defendants stood by and allowed the plaintiff to make improve
ments on the land, having reasonable ground for knowing that the 
plaintiff made the improvements lielieving that hp was the owner 
or would liecome the owner of the land through some act of the 
defendants; tliat the value of the improvements made by the 
plaintiff since 1896 up to the commencement of the action was 
on the north-west quarter $6,000 and on the south-west quarter 
$330; that a fair rental value of the land from Dccemlicr, 1890, 
until the commencement of the action was—north-west quarter 
$100 per year, south-west quarter $50 per year.

The defendant, James Rrogden, came to Allierta in 1883. 
About September, 1883, he made a homestead entry for the 
north-west quarter section. At the same time he entered for 
the south-west quarter section as a pre-emption. He fulfilled 
his homestead duties on the former and obtained patent therefor 
in 1893. His entry for the pre-emption was cancelled on the
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application of one Duke hut it was eventually restored to him, 
apparently as a second homestead: when—does not appear. In 
May, 1893, the father executed a transfer of loth quarters to 
the mother. As the title to the pre-emption still stood in the 
Crown-—the transfer was in fact registered—at tliat time—only 
as to the north-west quarter. A patent for the south-west 
quarter was issued to James Brogden in May, 1903. The two 
quarter sections appear to have lieen used as a single farm, prob
ably from the date of the original entries.

There is ample evidence upon which the jury could reasonably 
find a gift to the plaintiff by his mother and also by his father so 
far as that was needed.

Evidence of plaintiff—a gift had lieen mentioned.
Q. How did you come to go on there? A. The gift had been made and I 

went on and took possession and went to work and put in the crop in the 
spring (of 1897). Q. Because of this gift? A. Because of this gift—yes.

Q. Now go back to the year 1890, will you tell us what transpired 
that year, that concerns you in connection with these lands? A. This land 
in question was given to me. Q. Was given to you by whom? A. By my 
mother and my father assented to it. . Q. Then in that same year
1896 you say a gift was made to you? A. Yes. Q. Of the half section in 
question here? A. Yes. Q. By your father and mother? A. Yes. Q. Now 
tell under what circumstances and in what words that gift of this half section 
was made? A. There was a mortgage on the place at the time and my 
mother said that my father was going to pay the mortgage off and they were 
giving me the place and I was to go back on it. (j. What did your father say? 
A. He agreed to it.

He then explains that this took place in the home in Calgary 
where his father and mother hud been living since 1892; that this 
conversation took place in Deoeml>er, 189b.

Q. Will you just tell us exactly, as near as you can, of course I do not 
expect you to remember the exact words now but as near as you can what 
words were used by the persons who made the gift to you? A. When I went 
in the house that morning my mother told me that my father was going to 
pay the mortgage off the place, (j. Yes? A. And that they were giving 
it to me and I was to go back on it and live. Q. That was all that was said, 
was it? A. Yes.

He then explains that at this time his father intended to 
pay the Government for the south-west quarter as a pre-emption, 
impliedly saying that his right in this resect had at this time 
been restored to him and tliat this quarter was then held as a 
pre-emption.

There was furthermore considerable corroboration of the 
plaintiff's story, by the plaintiff's wife of statements by the
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father and the mother; by one Anderson, a close neighbour in 1909, 
who said that the plaintiff was evidently in exclusive control of 
the farm and that the mother had told him in 1911, and again 
in 1914, t hat they had given the farm to the plaintiff ; by one 
Hood, who gave similar evidence.

Resides all this vas the large amount of evidence of the con
tinued irossession, occupation and control by the plaintiff.

The mother had died Itcfore the trial. The father emphatically 
denied the gift; but the jury refused to believe him.

Then t he question is raised as to the legal effectiveness of the 
gift.

But the authorities are clear in favour of the binding character 
of even a merely verbal gift of land under such circumstances as 
exist in the present case. ('ounsel for the plaintiff referred amongst 
others to the following : Diüwyn v. Llewelyn (1862), 4 DeG. F. & J. 
517, at 521,45 K.R. 1285, where Lord Chancellor Westbury says:

If A. puts B. in possession of a piece of land and tells him, “I give it to 
you that you may build a house on it,” and B. on the strength of that promise 
with the knowledge of A. exjicnds a large sum of money in building a house 
accordingly, I cannot doubt that the donee acquires a right from the sub
sequent transaction to call on the donor to perform that contract and to 
complete the imperfect donation which was made. The case is somewhat 
analogous to that of verbal agreement not binding originally for the want of t he 
memorandiun in writing signed by the party to be charged but which becomes 
binding by virtue of the subsequent part performance.

This proposition is affirmed in 15 llalsbury, page 430, til. 
‘‘Gifts" and the foregoing cast' cited. Dillwyn v. Llewelyn, supra, 
is cited with approval by Sir Arthur Hobhouse giving the judgment 
of the Privy Council in the case of Plimnur v. Wellington ( 1884). 
9 App. ( as. 699, where he also quotes with approval the words 
of Lord Kingsdown in Ramttdcn v. Dyson (1866), L.R. 1 H.L. 129, 
at page 170.

If a man under a verbal agreement with a landlord for a certain interest 
in land or what amounts to the same tiling, under an expectation created or 
encouraged by the landlord that he shall have a certain interest, takes posses
sion of such land with the consent of the landlord, and upon the faith of such 
promise or ex|iectation, with the knowledge of the landlord and without 
objection by him lays out money ujain the land a Court of Equity will compel 
the landlord to give effect to such promise or expectation.

My brother Judges hesitate, I believe, to express an opinion 
upon the second ground of the plaintiff’s claim, namely; title by 
possession; and in the view 1 have taken it is clearly not necessary
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to deal with it ; hut without going into a discussion of that question, 
in wliich, doubtless, some limitations would have to lie indicated 
in view of our land titles system, I venture to express my personal 
opinion, entertained for many yeais, that upon the title of the 
registered ow ner lie coming “extinguished" by continuous possession 
for 12 years, as it does by virtue of the statutory limitation, the 
occupant is entitled to ask tile Court, in the exercise of its ordinary 
jurisdiction, to declare his title, and u]x>n a judgment to tliat 
effect, procure himself to lie registered as the owner of the land.

1 lind this to le the expressed opinion of Holroyd, J.. of the 
Supreme Court of Victoria, in He Allen (1896), 22 V.L.R. 24, 
cited in Hogg's Registration of Title to Land throughout the 
Empire (1920 ed.), at pages 78 and 87, when- also is cited Tuekilt 
v. Hrice, [1917] V.L.R. 36, in which at page 60 the opinion expressed 
in He Allen is referred to with approval.

1 would, therefore, dismiss the appeal with costs.
Ives, J., concurred with Stuart. ,1.
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REX v. KOZAK. ONT.
Onluriit Su/trcme Court, MiMlefati, J. A/rril Iff, 19X0. —“

Intoxicating Liguons < § I—1)—Ric.ht to rutin Myron fhom (JueheC
TO PRIVATE RESIDENCE—RlUIIT To ACT As OWN CARRIER.

Ulster the Ontario Temperance Act (see. 43) a person may lawfully 
carry or convey liquor from tjuehce to his private residence in Ontario anil 
in ttoing so it is no offence for him to act as Ins own carrier.

Appeal by defendant from a conviction by a Police Magistrate Statement, 
for an offence under the Ontario Tem|>c ranee Act. Conviction 
quashed.

Thi' facts of the ease are as follows:
The defendant was charged liefore the Police Magistrate 

for the City of Windsor with an offence against see. 41 of the 
Ontario Temperance Act, 6 Geo. V. eh. 50.

Evidence was taken liefore the Police Magistrate on the 
17th February, 1920. The magistrate's notes of the testimony 
of the witnesses were as follows:—

Robert W. lllair, sworn, states (examined by Mr. Rodd for 
the prosecutor) :—

“Myself and detective MacNab went to the Grand Trunk 
depot last Sunday evening around six o'clock. We noticed the
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accused got off the train with the two grips (produced). He laid 
the grips down and went to the lavatory. We went away and 
followed another man, followed him to the comer of Sandwich 
street and Ouellette avenue, looked in his grip but found noth ng 
but clothing in it, so we returned to the station, and the accused 
was still in the waiting room with the two grips. I told him we 
were officers and produced my I radge. He did not seem to under
stand. 1 then asked him to let us look into the gri)>s, and he 
said it wasn’t any use, for there was liquor in them. We then 
placed him under arrest and brought him to the station.”

Mr. W. D. Roach, coun el for the defence (on trehalf of the 
accused), admitted that the suit-case contained liquor.

Blair, cross-examined :—
“When I first saw the accused he got off the train with the 

grips, went into the waiting room, laid the grips down and went 
into the lavatory. We then went to Sandwich and Ouellette 
streets, came back and found the accused with the grips under 
the seat. We were away aliout ten minutes. He admitted 
having whisky."

Duncan MacNab, sworn, states (examined by Mr. Rodd): 
“ I corroborate the evidence of P.C. Blair.”

Cross-examined: “1 was there when officer Blair asked him 
what was in the grips and he said 1 whisky.’ ”

Joe Kozak, the defendant, sworn:—
"Live at 111 Marion avenue, went to Montreal to see my 

friend go to the old country, lfe lived in Montreal and married 
my sister. 1 was there one week. Had received circulars Irefore 
I went to Montreal. Man in store told me I could take it myself. 
Went in to buy some. I told them 1 lived in Windsor; the liquor 
is for myself.”

The magistrate found the defendant guilty.
The conviction as drawn up, was as follows:—
“Be it rcmemliered that on the 17th day of February, 1920. 

at the city of Windsor . . . Joe Kozak is convicted before 
the undersigned, Police Magistrate in and for the City of Windsor 
. . . for that he, the said Joe Kozak, at the said city of Wind
sor ... on the 15th day of February instant, did unlaw
fully have in his jrossession liquor in a place other than a private 
dwelling house, contrary to the provisions of the Ontario Temper-



53 DXJl.] Dominion Law Reports. 371

ance Act. ... I adjudge the said Joe Kozak for his said 
offence to forfeit and pay the sum of $500, to lie paid and applied 
according to law; and to pay R. F. Cade, sergeant of ]»lice, 
the complainant, the sum of $18.50 for his costs in this liehalf. 
And if the said several sums be not paid on or before the 17th 
day of February, 1920, I adjudge the said Joe Kozak to lie im
prisoned in the Ontario Reformatory, in the Province of Ontario, 
Burwash, . . . and kept at hard labour for the space of 
six months, unless the said several sums and all costs and charges 
of conveying the said Joe Kozak to the said Ontario Reformatory 
shall be sooner paid.”

The defendant moved to quash the conviction on the following 
grounds:—

(a) That there was uncontradicted and conclusive evidence 
that the liquor found in the possession of the defendant was 
lawfully in his possession.

(b) That the magistrate erred in his interpretation of sec. 
41 of the Ontario Temperance Act, 1916, 6 (ieo. V. ch. 50.

(c) That the magistrate wrongfully rejected and refused to 
hear evidence as to the character of the defendant’s residence, 
to which residence the defendant dcjiosod that he was conveying 
the said liquor.

(d) And upon other grounds appearing on the face of the 
said proceedings and from the affidavits and papers filed.

In supjwrt of the application the affidavit of W. 1). Roach 
was filed. It was as follows:—

1. That I am a practising solicitor at the city of Wind
sor ... .

2. That on the 17th day of February, I appeared liefore 
Alfred Miers, Police Magistrate for the City of Windsor, as 
counsel for the above-named defendant.

3. When the defendant was giving evidence, in addition 
to stating that he lived at 111 Marion avenue, and that the liquor 
was for himself, he stated that he was bringing it to his private 
residence at 111 Marion avenue. The magistrate’s notes of 
the evidence do not shew this evidence as having been given in 
this particular manner. Then I proceeded to inquire from the 
defendant as to the nature of his residence, intending thereby 
lo establish that his residence was a private dwelling within the
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_ meaning of such phrase under the Ontario Temperance Act. 
8. C. The presiding magistrate refused to admit such evidence, stating 
Krx as his reason therefor that it was irrelevant. 

voz'ak “*• When the defendant had given his evidence in chief,
neither the prosecutor nor the magistrate asked him any questions, 
and the magistrate immediately convicted the defendant. I 
then asked the magistrate the reasons for his convicting the defend
ant, and he stated that his finding was that the defendant had 
the liquor in a place other than a private dwelling house. I 
contended that the defendant was simply acting as his own carrier 
—and 1 used those words—bringing liquor from a place outside 
of Ontario to a place where he could lawfully receive and keep 
the same in Ontario, but the magistrate held and used words 
equivalent to the following, ‘that the defendant could not, in 
such circumstances, act as his own carrier.’ 1 then referred the 
magistrate to the statement of the law in Rex v. Leduc (1918), 
30 Can. C'r. Ciis. 246, 43 O.L.R. 290, pointing out that the 
suspicious circumstances in that case which prevented the 
defendant therein from satisfying the onus which was placed upon 
him of establishing that he was not keeping the liquor elsewhere 
than in his private dwelling, and no other suspicious circum
stances, were found in the case tieing tried by him, and the 
magistrate replied that, with great respect to the opinion of the 
Honourable Mr. Justice Masten who heard the motion in the 
Leduc case, he did not agree with him.

“5. I then stated to the magistrate that in all probability 
I would move to quash his conviction; and. in order that the record 
of the conviction might shew the magistrate's reasons therefor. 
I requested him to include his reasons in the conviction, which 
he refused to do, and gave his conviction without embracing 
in it the reasons which he verbally stated to me.

“6. The liquor was contained in cans in two suit-cases. 
Each can was separately wrapjied, and each container so sealed 
and corked that, when it was exhibited in the court-room, con
siderable difficulty was experienced in opening the can to discover 
what the contents were, and a knife was used by one of the police 
constables in the court-room to open the container. None of 
the cans of liquor had been ojiencd, and they shewed no evidence 
of any attempt at any time having lieen made to open any of the 
cans.
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“7. On the evidence given, I believe that the defendant 
is not guilty of the offence charged.1’

In answer, an affidavit of Alfred Miers, Police Magistrate 
for the City of Windsor, was filed. It was as follows:—

“1. I did not refuse to admit evidence by the defendant 
that he was bringing the liquor to his alleged private residence. 
I merely suggested that such evidence was unnecessary, in view 
of other evidence which had been adduced in the case. The 
solicitor for the defendant acceded to my view, and did not ask 
further to put in said evidence.

"2. With regard to paragraph 3 of the affidavit of W. D. 
Roach filed herein, the dc)>osition of the defendant was read over 
to the def, ndant, who signed the same, and at that time no 
objection w hatever was taken to the fact that it did not contain the 
statement, if such statement were made, that he, the defendant, 
was bringing the liquor to his private residence.

“3. I'pon the evidence I found that the defendant had liquor 
in his possession in a place other than in the private dwelling 
house in which he resided.

“4. The evidence given ujxm the defendant's behalf did not 
clearly establish that he did not commit the offence with which 
he was charged, as required by sections 85 to 88 of the Ontario 
Tenqierance Act.

“5. Evidence was adduced that the defendant carried the 
liquor in question, eight gallons in quantity, in two black oil
cloth suit-eases, each of which appeared sjxicinlly designed to 
accommodate four one-gallon containers of liquor, and nothing 
else; that the defendant made no attempt to proceed d rectly 
to his residence, but continued, after the arrival of his train, 
to loiter alxmt the Grand Trunk Railway depot at Windsor 
until taken into custody; that, at the time of his arrest, he did 
not state to the officers that he was proceeding to his private 
residence; that he declared he had gone down to Montreal merely 
to bid farewell to a compatriot who was leaving for Europe; 
and that the said suit-cases and containers were unlalielled, 
and designed to conceal the fact that they contained liquor; 
all of which evidence tended to raise against the defendant a 
very strong case of suspicion.
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“6. Because I was not satisfied upon the ev'denee that the 
presumption against the defendant had been rebutted, and the 
evidence of his having liquor in his possession being undisputed, 
I therefore found the defendant guilty of a breach of section 41 
of the Ontario Temperance Act, and, u)mn the evidence adduced 
in the case, 1 believe that the defendant is guilty of the offence 
charged."

T. J. Agar, for the defendant.
F. P. Brennan, for the magistrate.
Middleton, J.:—Motion to quash the conviction of the 

accused by the Police Magistrate at Windsor “for that he, 
the said Joe Kozak, ... on the 15th day of February 
instant, did unlawfully have in his possession liquor in a place 
other than a private dwelling house, contrary to the provisions 
of the Ontario Temperance Act.”

The accused had lieen to Montreal, and was returning with 
liquor in his “grip” to his residence in Windsor. At Windsor 
station he was arrested, and on trial convicted and fined $500. 
He sought to shew that this liquor was l>eing taken by him to 
his private residence for his iwrsonal use, and to argue that this 
was not an infraction of the law. The magistrate refused to allow 
this, stating that the irossession of the liquor shewed the offence, 
and the accused could not act as his own carrier. This is shewn 
by the counsel who defended—who has made an affidavit. The 
magistrate has made an affidavit in answer, but docs not deny 
this—he says that the “evidence tended to raise against the defend
ant a very strong case of suspicion.”

Vnder sec. 43, nothing in the statute “shall prevent common 
carriers or other persons from carrying or conveying liquor from 
a place outside Ontario to a place where the same may lie law
fully received and lawfully kept in Ontario.” It is not right 
to say that the accused was his own carrier—he was, u]K>n the 
evidence, taking the liquor from a place out of Ontario to a place 
whem the liquor lawfully might lie, within Ontario—his own 
residence—unless his intention was to keep for sale, which is 
not suggested in the evidence.

This case differs from others where there is no evidence as 
to the view entertained by the magistrate, and where the conviction 
has to be sustained upon the theory that the statutory presump-
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tion (spc. 88) has not been rebutted. Here the conviction is bad 
because the magistrate thought that to be an offence which is not 
forbidden by the law.

The conviction must be quashed ; no costs; order for pro
tection. Conviction quashed.

CANADIAN GRAIN Co., Ltd. v. NICHOL. SASK
Saskatchewan Court of Appeal, HauUain, Newtandx, Lamonl and ~

Elwood, JJ.A. July It, 1910. C A.

1. Brokers (I I—2)—Instructions to reli, wheat—Intention to
deliver—Inability to deliver—Instructions to purchase to
COVER SALES CONTRACTS—LOSS OF BROKER—ltllillT TO RECOVER.

One who instructs his broker to sell for him wheat which he agrees to 
deliver and which it is the intention of the jiarticR shall tie delivered, 
the broker causing sales to be made to various (lersons in consequence 
of these instructions, and who is unable to make delivery and authorises 
such broker to purchase sufficient other wheat to close out these transac
tions is liable to the broker for any loss which such broker sustains in 
carrying out such instructions.

\liranmh v. Itichardnon (lttl4), 16 D.L.R. 855, 49 Can. 8.C.K. 595, 23 
Can. Cr. Cas. 394, distinguished.]

2. Contracts ($ I D—51)—Sale by brokers representing vendors to
OTHER BROKERS REPRESENTING PURCHASERS—BINDING CONTRACT.

When brokers representing the vendor on the grain exchange sell wheat 
of the vendor to other brokers representing purchasers, there is a binding 
contract entered into for the sale and purchase of such vendor’s wheat.

Appeal by plaintiff from the trial judgment in an action by statement, 
a grain broker to recover the gum lost by it in carrying out the 
defendant's orders, to buy wheat on the grain exchange, to replace 
wheat which had Ireen sold by his instructions but which he was 
unable to deliver. Reversed.

H. II. Squires, for appellant; E. S. Williams, for respondent.
Havltain, C.J.8., concurred with Elwood, J.A. iissitsia. cj.s.
Newlanns, J.A.:—When the defendant found he could not Nswiand», la. 

deliver the wheat he ordered plaintiff to buy the same quantity 
to cover the sales made on his account. This in my opinion 
closed the whole transaction and made him liable for the loss 
occasioned by carrying out his orders. I express no opinion on 
any other question arising in this case.

I-amont, J.A. :—I concur in the conclusions reached by my Umont, J.A. 
brother Elwood in his judgment. Notwithstanding argument at 
ronsidcrable length on several points, this case to my mind resolves 
itself to a simple proposition.
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In July, 1916, the defendant instructed the plaintiffs to sell 
on his account wheat for delivery in October, amounting to 9,000 
bushels. The plaintiffs through their Winnipeg agents did so. 
The defendant, according to the finding of the trial Judge, intended 
to deliver this wheat. After this wheat was sold, the price of 
wheat rapidly rose. By the rules of the Winnipeg drain Exchange. 
in accordance with which the defendant and plaintiffs contracted, 
it was necessary to put up margins to protect the contracts of 
sale against the rising price. The defendant did not liave the 
money, and he asked the plaintiffs to supply it, which they agreed 
to do provided the defendant would undertake to deliver all the 
gram sold on his account, and indemnify them against any loss 
arising from his failure to so deliver. To this the defendant agreed 
in writing, and the plaintiffs put up the necessary sums to protect 
his contracts. On October 24, he notified the plaintiffs that he 
could not make delivery of any wheat, and on the same day 
instructed them to buy 9,000 bushels to fulfil the contracts of 
sale which they had made on his behalf. The plaintiffs bought 
9,000 bushels at $1.81 per bushel. This action is for the difference 
between what the plaintiffs were obliged to pay for the wheat 
in Octolier and the amount coming to the defendant from the 
purchasers to whom the plaintiffs had sold 9,000 bushels on bis 
behalf.

As the defendant expressly instructed the plaintiffs to purchase 
9,(XXI bushels to cover Ids contracts, and as they furnished the 
money for that purpose, I do not see any defence open to the 
defendant. Had he not authorised them to buy in the wheat 
necessary to settle his contracts, several of the arguments submitted 
to us on his liehalf might have been material. But as he, in cffecl, 
asked them, to furnish the money to fulfil his contracts, he must 
now repay them the amount so exjx-nded.

The plaintiffs are, therefore, in my opinion entitled to judgment 
as stated by my brother Jdwood.

Elwood, J.A.:—The plaintiff is a broker, dealing in grain. On 
July 19, 1916, the defendant instructed the plaintiff to sell for 
him on the Winnipeg market 5,01X1 bushels of wheat for Octolier 
delivery at 81.14}-j per bushel. On July 21, 1916, the defendant 
instructed the plaintiff to sell on the Winni]*'g market 2.IKKI 
bushels for October delivery at $1.15 )x'r bushel. On July 26,
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the defendant instructed the plain tiff to sell on the Winnipeg 
market 2,000 bushels fov October delivery at $1.23, or better. 
These orders the plaintiff, through its Winnipeg brokers, the 
Norris ( ommission Co. Ltd., had executed through the Winnipeg 
Crain Exchange. The Norris Con n ission Co. Lt b in retorting 
to the plaintiff the execution of these* various sales, inter alia, 
stated as follows:

We beg to confirm the following transactions made by us to-day for your 
account : All purchases and sales made by us for you are made in accordance 
with, and are subject to, the Rules, By-laws, Regulations and Customs of the 
Winnipeg Grain Exchange and also of those of the Winnipeg Grain and 
Produce Exchange Clearing Association. This trade has been or may be 
cleared through the said Clearing Association and on being so cleared we will 
be the only persons to whom you can look for the carrying out of this trade. 
. . These transactions are made subject to the rules and customs of the
Exchange at the place of contract, and the right is reserved to close the trans
actions when the margins are exhausted, without giving further notice.

In connection with the first two sale's made on tiehalf of the 
defendant, the defendant deposited with the plaintiff $350. on 
account of any increase which might take place in the price of 
wheat for October delivery. Some time in July, and after the 
market had reached a point at which the $350 was not sufficient 
to protect any further increase in price of <)ctol>er wheat, the 
defendant and one Vannatter, an official at Saskatoon of the plain
tiff. had an interview in which the defendant asked Vannatter if 
there was not some way in which they could carry the sale for him, 
without his having to put up any further margins, and Vannatter 
informed the defendant that the plaintiff would be willing to 
carry the transactions, provided the defendant signed binding 
contracts obliging himself to make the deliveries of the wheat. 
The defendant agreed to this, and signed three several contracts, 
dated respectively on July 20, 21, and 27, 1910, covering the three 
sales. That covering the sale of 5,000 bushels is as follows:

This agreement made in duplicate July 20, 1916. Between the Canadian 
Grain Company Ltd., hereinafter called “the Company” of the first part, 
and D. Niehol of the City of Saskatoon in the Province of Saskatchewan of 
the second part, witnesseth that the parties hereto mutually agree as follows:—

(1) The Seller does hereby constitute and appoint the Company and the 
Company agrees to act, as the seller’s agent to sell on the Winnipeg Grain 
Exchange and according to the rules and regulations thereof 5,(XX) bushels 
of wheat for delivery in the month of Octolier at and for the price of 1.14!$ 
cents jier bushel bushels of for delivery in the month
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(2) The seller hereby warrants that he has now under crop:
In wheat 140 acres of the S. W. Quarter Section 22 and N. W. Quarter 

Section 15-36-2-3 and, in wheat 200 acres of the N. Half Section 11-35-2-3 
and in flax . . . acres of the . . .

(3) The seller covenants and agrees with the Company to deliver all grains
Klwood. J.A. sold by the Company on his behalf, and further covenants and agrees that 

all grain so delivered shall grade not lower than Number Three Northern.
(4) The seller .-«venants and agrees to indemnify and save harmless the 

Company from all loss or damage arising directly or indirectly from failure 
of the seller to so deliver.

(5) It is understood and agreed that delivery herein means that all grain 
sold by the Company on behalf of the seller shall be received in the terminal 
elevators at Fort William on or before the last day of the month named for
delivery.

(6) The seller does further constitute and appoint the Company and the 
Company agrees to act as the seller’s agent to market all shipments of grain 
made by the seller of all grain grown by the seller in the year 1916, and the 
seller agrees to consign all such shipments to the Company and to pay to the 
Company one cent for each bushel of grain so marketed.

In witness whereof the party of the First Part has hereunto affixed its 
corporate seal duly attested by the hands of its proper officers, and the party 
of the Second Part has hereunto affixed his hand and seal, the day and veur 
first above written.
Witness the signature of For

David Nichol. The Canadian Grain Company, Ltd.
Per C. R. Vannattcr.

8. Edwards. For the Seller,
David Nichol.

On or about Octolier 24, 1016, the defendant informed the 
plaintiff that he would not 1h> able to deliver the grain, and after 
some conversation the defendant finally, in writing, instructed 
the plaintiff to purchase in the Winnipeg market 0,000 bushels of 
wheat for October delivery, and to apply this purchase on the 
three contracts of sale which had l>een entered into on his liehalf 
and referred to above. The plaintiffs, thiovgh the Norris Coin- 
mission Co. Ltd., purchased these 0,000 bushels of wheat, and 
thereby closed out the three contracts to sell which had been 
entered into on behalf of the defendant.

In connection with these various transactions, the plaintiff 
on the defendant’s behalf sustained the following loss: Amount 
paid by plaintiff to the Norris Commission Co. Ltd., tieing differ
ence between the selling price in July of the 0,000 bushels al ovc 
referred to and the purchase price on Octolier 24, of the 9,000
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bushels also referred to: $5,817.50, and a commission also paid 8A8K~ 
to the Norris Commission ('o. Ltd. of 1-Kith of a cent per bushel. C. A. 
These sums, together with a further sum of $90, the plaintiff has Canadian 
brought this action for. (C.bain

In throe statements rendered by the plaintiff to the defendant ». 
on Octolier 24, 1916, and referred to as Exhibit “X" at the trial, Nichql. 

the total elaim is put at $5,840.25. This sum includes $22.50 riwo-xr JA 
commission, which would agree with the evidence of Robb, that 
the plaintiff’s commission is 1—4th of a cent a bushel; so that, 
if the plaintiff is entitled to anything, it would Ik1 entitled to 
16,840.25, less the $350 paid by the plaintiff and above referred to; 
leaving a halanec of $5,490.25.

The trial Judge found, and I think the evidence justified that 
finding, that, at tiie time the defendant gave the plaintiff instruc
tions to sell his wheat, the plaintiff and defendant intended that 
the wheat was to lie delivered.

The defences relied upon were: (1) that the contracts were 
illegal, living contrary to sec. 23 of the Criminal Code, and (2) 
that the plaintiff did not make privity of contract between two 
principals.

So far as the first objection goes, I agree with the trial Judge 
that tliat is disposed of by liis finding of fact us to the intention 
of the parties, that there was to lie a deliver)- of wheat by the 
defendant. The trial Judge, however, held that the plaintiff did 
not make privity of contract between two principals, and relied 
u)Kin what was held in lhaminh v. Kichardmn (1914), 16 D.L.R.
855, 49 Can. S.C.R. 595, 23 Can. Cr. Cas. 394.

The evidence in the case at bar shews that the Norris Commis
sion Co. Ltd. made sales to several ixusons, whose names were 
given at the trial, covering the whole of the 9,(XX) bushels of 
wheat wliicli the defendant ordered to lie sold, and that these 
sales were made solely for the purpose of carrying out the orders 
so given by the defendant. The evidence shews that the whole 
of the sales ordered to be made for the defendant were open in 
the liooks of the Norris Commission Co. Ltd. from the dates 
they were entered into until October 24, and that the market 
differences covering that period were equalised by the Norris 
Commission Co. paying into the Clearing Association the amount» 
of money to keep these trades in good standing, and that the
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Norris Con-mission Co. Ltd. paid t ' ic Clearing Association the 
sum of $5,817.50.

The plaintiff paid to the Norris Commission Co. Ltd. said 
sum of $5,817.50 on different dates, apparently partly on September 
2, 8eptemlx-r 18, and Ortolier 24. Just how the Winnipeg Clearing 
Association figures in the transaction does not appear from the 
evidence, and we liave more or less to conjecture. Percy It. Hicks, 
who gave evidence at the trial on behalf of the plaintiff, stated 
that he was floonnan in July, 1910, in the Winnipeg Grain Exchange 
for the Norris Commission Co. Ltd., and conducted the actual 
sales, or at any rate, one or more of the sales made on behalf of 
the defendant upon the Exchange. In the course of his evidence 
he said this: “The Clearing House takes the purclmse from tin- 
other party of that trade and offsets.”

On the argument before us, counsel for the respondent seemed 
to assume that the facts which were lx>fore the Court in the ease 
of Harm eh v. KicfomUum, nujrra, were before us in this case. 1 
do not think this is so, and. in the view that I take of the case, 
it does not seem to me to lie necessary to inquire into how the 
Clearing Association is mixed up in the transactions. The undis
puted facts aie, that the defendant ordered the plaintiff to sell 
for the defendant 0,000 bushels of wheat which the defendant 
agreed to deliver; that it was intended by both plaintiff and defend
ant that this wheat should lie delivered ; that the plaintiff did 
cause sales to lx- made of this wheat to various |x-rsons. and that 
these transactions were open in the Ixxiks of the Noms ( omniission 
Co. Ltd. until Octolx-r 24, when the defendant ordered them to 
lx- closed by authorising the plaintiff to purchase on his Ix-half 
9,0110 bushels of wheat for the express purpose of closing out tla
ssies which had lx-en previously made on his Ix-half. The plain
tiff did cause a purchase to lie made of 9,000 bushels of wheat. 
and did in this w ay close out the whole of the transactions entered 
into by it on Ix-half of the defendant.

Under these circumstances, if the plaintiff sustained any loss 
in consequence of carrying out the orders of the defendant, I am 
of the opinion the defendant is liable to make good to the plaintiff 
any such loss.

So far as privity of contract is concerned, when the broker 
representing the defendant on the Grain Exchange sold the wheat
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of the defendant to other brokers representing purchasers, then 
it seems to me, tliat there was a binding contract entered into for 
the sale and purchase of the defendant’s wheat. Up until Octo- 
lier 24, there was, in my opinion, always some person liable to 
the defendant for the purchase price of the wheat which he so 
agreed to sell.

The facts of the ease at bar seem to me to distinguish this case 
very easily from the case of licamiuh v. Richard ton, sti/tro. In that 
case the transactions were purely speculative ; there w as never any 
intention to deliver the commodities dealt in, and, further, it was 
held that the evidence failed to shew that the amounts claimed 
had lieen expended in carrying out the commissions according 
to the instructions one broker liad received from the defendant, 
and therefore they were not entitled to recover the balance so 
claimed from him. In the case at bar, the finding is that there 
were sales of wheat actually intended to lx- delivered. The 
evidence further shews that in all of the transactions the plaintiff 
acted according to the instructions which lie received from the 
defendant.

In my opinion this appeal should lx- allowed with costs, and 
the plaintiff should have judgment against the defendant for 
$0,490 23, and costs. Judgment accordingly.

HALPIN v. GRANT SMITH & Co.
Alberta Su/treme Court, Appellate Diviuinn, Honey, C.J., Stuart, Heck and 

leer, JJ. June id, I9i0.
AeToMumi.es (§ 111—150)—Motor Vehicle Act (Alta.)—Operating

CAR WITHOUT LICENSE—INJURY DUE To NEGLIGENCE OP ANOTHER— 
Right to recover damages.

One who is guilty of a violation of sec. 11 of the Motor Vehicle Act, 2-3 
Geo. V. 1911-12, eh. ti, in operating an automobile which has not been 
properly registered as required by the Act, is no I on that account pre
vented from recovering damages for injuries canned by the negligence of 
another.

Appeal by plaintiff from the judgment of McCarthy, J., in 
an action for damages caused by motoring into an open ditch on a 
highway. Reversed.

//. P. 0. Savary, K.C., and McKenna, for appellant.
A. H. (ioodall, for respondent.
Harvey, C.J., concurred with Stuart, J.
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Stuart, J. :—I agree with Beck, J., and Ives, J., that the defend
ant company was a proper party to sue in this case and that 
the trial Judge, therefore, erred in directing a non-suit on the 
ground tliat the plaintiff should have sued the man McKelvie.

The plaintiff was, I think, undoubtedly guilty of a violation 
of sec. 3 of the Motor Vehicle Act, 2-3 Geo. V. 1911-12, ch. ti. 
The admission of the fact made by the defendant seems to have 
lieen made somewhat inadvertently. The evidence seems to shew 
that the property in the vehicle liad in fact passed to the plaintiff. 
It may lie of course tliat if tlie plaintiff had not obtained the 
admission he would have adduced further evidence of what had 
occuiTcd lietween him and McHafford, his vendor, with a view of 
shewing that tlic projrerty had not actually passed to him.

But however tliis may lie, I shall assume that the plaintiff 
had violated the Motor Vehicle Act. In my opinion, that violation 
does not deprive him of all his rights of whatever kind.

The purpose of such statutes is I think properly explained by 
Supreme Court of Massachusetts in Holden v. Mc<: iUinuhhj 
(1913), 102 N.E. Rep. 923 at page 924, 215 Mass. 503, to Ire:
for the particular protection of travellers upon the highway!, to guard them 
against the dangers that might arise from the operation of improper machines 
to which the State would not grant the privilege of registration, anil to afford 
them a means of redress in case of injury by enabling them readily to ascertain 
the name and address of the owner of an automobile from which they might 
suffer injury.

Verliaps in favour of other travellers who have not Ireen guilty 
of a luckless or wanton act causing injury to the person violating 
the statute the latter is deprived of all the usual rights of a traveller 
upon the highway. But in the present ease the defendant company 
was not a traveller. Under statutory authority they were con
structing an irrigation ditch across a highway but so far as revealed 
in the evidence as it stood at the close of the plaintiff's case they 
had not complied with sec. 25 of the Irrigation Act, R.S.C. 1906, ch. 
61, by keeping that highway open “for mfe and convenient travel.’’ 
I am unable to assent to the projiosition that the effect of the 
Motor Vehicle Act is to relieve a company so acting from all 
duty wliatever towards travellers who may appear to have omitteil 
to comply with some of its provisions.

Even a private owner of land is under an obligation to refrain 
from setting a trap, t.e., from creating some secret or with difficulty
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discernable danger to persons who, though trespassers, he knows 
are in the habit of passing by the sjiot where the dangerous thing 
is placed. In the present case the defendants were not the private 
owners of property excavating a ditch on their own land. They 
were excavating it on the public highway and had not fulfilled 
even the statutory obligation to make the place safe. And 1 
doubt if in such a case to refer to the analogy of a private owner, 
proof of knowledge in the defendants that persons travelling in 
automobiles do frequently omit to eomplv with every thing exacted 
by the Motor Vehicle Act should l>c demanded of the plaintiff in 
order to substantiate his case.

Upon the evidence adduced, I think the defendants indeed 
went further than merely to omit to make tlie place “safe,” 
which I imagine would le taken to mean “reasonably safe." 
The condition in which they left the highway overnight could I 
think quite reasons! ly be found by a jury to constitute a trap in 
the sense in wliich that expression lias been used in the trespassing 
eases. I would, therefore, allow the apjieal with costs and order 
a new trial and I would also give the plaintiff the costs of the first 
trial in any event on final taxation.

Beck, .1.:—There is no room for doubt tiiat the defendant 
company, although what is called an independent contractor, jg 
liable to the plaintiff unless the plaintiff is—there lining no evidence 
of wilful injury—precluded from recoveiing by reason of non- 
compliance with some of the provisions of the Motor Vehicle Act, 2-3 
Geo. V. 1911-12, ch. ti. Sec. 17 of this Act says:-“No person 
shall operate a motor veiiicle ui>on a public highway after this Act 
takes effect unless such iierson shall have complied in all respects 
with the requirements of this Act."

Some of the obligations placed iqxm an owner of a motor 
vehicle by the Act are as follows.—(1) He must have a certificate 
of registration in his name with the numlier of the car &c. (2) 
He must carry a certain numlier and kind of lights operating in 
a certain way. (3) The motor must have adequate brakes and 
horns &c. (4) He is restricted as to speed and as to crossing 
streets. (5) He is restricted as to the persons whom he may permit 
to d ive the motor. (U) He is restricted as to the use of the 
“muffler.” (7) He is placed under obligation to observe a “rule 
of the road," and to stop under certain circumstances.
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Vera!ties recoverable on summary conviction are imposed 
u|)or any person violating “any of the provisions" of the Act.

In my opinion all these provisions are what the I looks refer to 
as “Police Regulations." The fact is that they are contained in a 
statute rather than in regulations made pursuant to the statute 
or in municipal by-laws. The breach of any such provisions is of 
course rot a criminal offence ; crimes ran tie created only by Dom
inion legislation passed for that purpose.

Now, it is contended on behalf of the defence that inasmuch 
as the plaintiff was at the time of the accident in the state of 
guiltiness of a breach of one of these police regulations, t.r. was 
not registered, he is thereby prevented from recovering damages 
arising from the default of the defendant, that default I wing mere 
negligence although the plaintiff's bleach of the particular police 
regulation in no way contributed to the accident.

The argument is that the plaintiff in such circumstances is a 
“trespasser” and that, to quote the law as laid down, e.g. in 
Halsburv, vol. 21, tit. “negligence," page 394, par. IMÏ4: “The 
occupier of premises owes no duty to persons who come ujxin them 
as trespassers." Or in 29 Cyc., tit. “negligence,” page 442: “The 
general rule is that no duty exists towards trespass, is, except that 
of refraining from wantonly or wilfully injuring them."

But is such a person a “trespasser" within the sense of the 
decisions upon which this projiosition of law is founded?

In Lmeery v. Walker, (1911] A.C. 10, the defendant had put 
a savage horse into his field without giving any warning, knowing 
that the publie were without leave in the habit of crossing the 
field ; the plaintiff while crossing the field irithout leave was injured 
by the horse. It was held he could recover.

The case was tried by a ( ounty Court Judge. The Judge had 
made a note of his decision in which he wrote : “No doubt the 
plaintiff was a trespasser.” He afterwards added a note explaining 
what he meant. Lord Halsburv said at page 12:

The learned Judge lined an ambiguow word. I sup|>osc nine out of ten 
people would distinguish between a person who was at a place as of right and 
a person who was as a mere trespasser. The learned Judge did, 1 think 
inadvertently, in the first instance use the word “trespasser,” which would 
have carried the learned counsel for the resj>ondcnt (defendant) all the way 
he wants to get to a somewhat difficult and intricate question of law u|sm 
which various views may be entertained. But seeing that there was a mis-
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apprehension, or might be a misapprehension, in the sense in which he used the 
word "trespasser’’ the learned Judge himself points out in terms that he does 
not find, and did not intend to find—as I think the whole substance of his 
judgment shews he did not intend to find—that the injured man was a tres
passer in the seme in which that word is strictly and technically used in law.

In view of the character and purpose of the Act I think that 
non-compliance with the provisions of the Aet has not the effect 
of making the j.eison failing to comply therewith a trespasser in 
any sense; hut only to subject him to the penalties provided for in 
the Act.

But again the hooks distinguish between trespassers who art1 
trespasses knowingly, deliberately or wilfully, and technical 
trespassers.

In 29 (’yc., page 443, it is said that a tre spass that is purely 
technical has 1 x-en held rot to prevent recovery by reason of the 
defendant’s negligence ; and among other decisions cited is one 
(see note 13, 29 Cyc., page 443) :
holding that if a person is injured through the negligence of defendant while 
committing a trespass shews that he did not know he was trespassing or 
that the trespass was purely technical and only such as he might reasonably 
suppose defendant would permit, recovery will not be prevented by reason of 
such negligence.

In 21 Hals., page 397, a note to sec. (:(>8 says:—
In lledman v. Tottenham (1887), 4 T.L.R. 22, the defendants kept a private 

way leading directly from a public road of which the private way was sub
stantially a part, under a low archway dangerous to persons driving along 
the private way; and the plaintiff, by mistake, drove along it and was injured; 
held, that he could recover and the fact that he was a trespasser at the moment 
made no difference, as the place was dangerous to /wo/tie using the highway.

It seems to me that the authorities fully justify the proposition 
that one who is merely a “technical trespasser” is not, by reason 
of his trespass, prevented from recovery in an action for negli
gence.

Assuming the plaintiff in tliis case to have Ijccii a trespasser— 
and I think he was not—he was, in my opinion, merely a technical 
trespasser, and that is not sufficient to prevent his succeeding in 
this action. The trial Judge having withdrawn the case from the 
jury, and dismissed the action with costs, the appeal of the plaintiff 
should lie allowed with costs and a new trial directed, the costs of 
the former trial to be costa to the defendant in any event on final 
taxation.*

*Sec in addition to the authorities Racially referred to the eases cited in 
Denton's Municipal Negligence, page dit) et seq.‘, Davies v. Mann (1842), 
10 M. & W. 540, 152 E.H. 588, followed in Sienrt v. Brookfield (1004), 35 
Can. 8.C.R. 404; Breen v. Toronto (1011), 18 O.W.R. 522.
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Ives, J. (dissenting) :—This is an appeal from the judgment of 
McCarthy, J., who tried the action with a jury and dismissed it 
at the conclusion of the plaintiff's evidence. The action is for 
personal injuries to plaintiff and damage to liis automobile, result
ing, as he alleges, from an open ditch across a public highway 
constructed by tills defendant, and left unguarded, into which 
he drove.

The ditch was a part of certain irrigation works, the con
struction of which the defendant had undertaken for the Canadian 
Pacific Railway Co. The defendant, in turn, had sublet a portion 
of the works to one McKelvie who had actually done that part 
of the work where the accident occurred. On this work the defend
ant maintained its own superintendent. The plaintiff at the 
time was operating an automobile which had licen conditionally 
bought by him and for which he had not paid in full and which was 
not registered by him under the provisions of the Motor Vehicle 
Act but which in fact was registered in the name of tlie man 
McHafford from whom it liad been transferred under the terms 
of the conditional sale.

The first contention of the defendants is that they are not 
tlie proper parties, tliat no negligence on their part is shewn, 
and that they are not responsible for the conduct of their sub
contractor. It is true, I think, that liability does not attach to 
a contractor for the casual or collateral negligence of a sub-con- 
tractor but the law seems to be well settled tliat where the clmr- 
acter of the work may lie a source of danger to tlie public the one 
who undertakes it is liound to see tliat all reasonable precautions 
to assure the public safety are taken whether tliat one himself 
does tlie work or arranges with another by independent contract 
to do it. See Penny v. Wimbledon L'rban Council, [1899] 2 Q.H. 
72, and Holliday v. National Telephone Co., [1899] 2 Q.H. 392. 
McIntosh v. Simcoe County (1914), 15 D.L.R. 731. I think the 
first contention fails and that an action lies against these defend
ants.

The next contention is that tlie plaintiff was not lawfully 
operating an automobile on this highway. The decision of this 
issue involves a construction of the Motor Vehicle Act, ch. li 
of Alta. Stats., 1911-12. Sec. 3 requires “Every person owning a 
motor vehicle” to file in the office of the Provincial Secretary a



53 D.L.R.] Dominion Law Reports. 387

statement containing his name and address with a description of 
the vehicle owned by him. Vpon so doing, the Provincial Secre
tary shall forthwith issue and deliver to the owner a certificate of 
registration and two numlier plates with the registration numbers 
thereon. By sec. 7 this certificate of registration sliall Is1 effective 
from issue to the first day of January following. Sec. 10 requires 
the numlier plates to lie attached to the motor vehicle, one in 
front and one in rear so as to lie readily visible and sec. 10 (3), 
which was added by 4 Geo. V. 1013 (Alta. 2nd boss.), ch. 2, sec. 
22 (3), provides that, “Except in the case of a re-issue under sec. 
0 hereof a number plate sliall not I e used or exposed to view on 
any motor vehicle other than the one for which it was originally 
issued or by any per*»» other than the owner to xrlwm the same was 
originally issued.''

Sec. 9 provides that :
Upon the sale or transfer of ownership of any motor vehicle registered 

pursuant to the provisions of this Act it shall be the duty of the person in whose 
name such motor vehicle is registered to immediately notify the Provincial 
Secretary of the name and address of the new owner, and to return the regis
tration certificate and number plates
to the Provincial Secretary who shall cancel the certificate of 
registration.

Sec. 17 forbids the operation of a motor vehicle upon a public 
highway by any person who has not complied in all resjiects with 
the provisions of the Act.

Sec. 51 provides tluit "no motor vehicle shall lie operated or 
driven under any other numlier than that of its own registration.’’

The primary object of this Act is, on the one hand, to fix 
motorists with certain duties and responsibilities and on the other 
hand to protect the public and preserve its rights upon the public 
highways. In order tliat the intention of the Legislature may lie 
effective, I think an elastic interpretation of the words “owner," 
“owned" and “owning" in the several sections I have referred 
to is lioth necessary and proper. In the case of Wynne v. Dalby 
(1913), 16 D.L.K. 710, at 714, 30 O.L.H. 67, Meredith, C.J.O., 
delivering the judgment of the Court, says, "The word ‘owner’ 
is an elastic term and the meaning w hich must l>e given to it in 
a statutory enactment de|x-nds very much upon the object the 
enactment is designed to serve," and this language of the Chief 
Justice was used in relation to a circumstance exactly in point,
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vit: whether under the Ontario Motor Vehicle Act the term 
“owner" was properly applicable to the person retaining the 
legal owneiship by virtue of the terms of a conditional sale rather 
than to tlic pci son in poswssion and exercising dominion over the 
car. See also the case of Hughes v. Sutherland (1881), 7 Q.R.D. 
160.

This plaintiff and no other had the dominion over his car. 
He had paid a part of the purchase price ; he was in possession of it, 
and without his consent even McHafford could not drive it. I think 
there was a “transfer of ownership” within the spirit of those 
words as used in see. 9 and if so, then under that section the 
certificate of registration ipsued to Halford must lie deemed to 
have terminated when the “transfer of ownership” took place. 
True, section 9 casts an active duty upon the transferror, holding 
the certificate of registration, to return it and the numlier plates to 
the Provincial Secretary upon the transfer of ownership taking 
place but at the same time its effect is to notify the one to whom 
the vehicle is transferred that he cannot operate under his vendor's 
certificate nor use the old plates unless or until they are re-issued 
to him. If there lie a doubt of this effect of the section, then 
I think the doubt is removed when we read sub-sec. 3 of sec. 10 
which not only forbids the use of a numlier plate on any vehicle 
except that for w hich it was originally issued but forbids any person 
using it other than the owner to whom it was originally issued. Upon 
this construction 1 think the plaintiff must lie held at the time 
of the accident to have lieen operating a motor vehicle without 
having complied with the provisions of section 3 and consequently 
was so doing directly in face of the prohibition in sec. 17. In 
the absence of malicious or wilful misconduct on the part of the 
defendant the action must fail. I think no such misconduct 
is shewn here. See Ktler v. City of Saskatoon (1917), 39 D.L.lt. 
1, 10 S.L.R. 415; Contant v. Piyott (1913), 15 D.L.R. 358, and 
Greig v. City of Merritt (1913), 11 D.L.R. 852. See also Hensley 
v. Hignold (1822), 5 ». & Aid. 335, 106 E.R. 1214.

The appeal should lie dismissed with costs.
Appeal allowed; new trial ordered.



53 DXJL] Dominion Law Report#. 389

' HARRIS v. HARRIS.
Ontario Supremo Court, Appellate Oinnion, Magee. J.A., Cl ate, IthhleU, 

Sutherland and Maiden, JJ. March M, 19t0.
Gift ($ III—1.1)—Ahhektuin or by bather—Non in pohhbhmion at

FATHER'S HEgVEHT—VaUDITT—SPECIFIC I’EIO'C HIM A NI'E — STATUTE
or Fracm.

An assertion by u fathrr that hn has given his farm to his son however 
frequently repealed does not amount to a vont met on wltieh an aetion 
for specif)1 performance can he bused, even though the son lias taken 
possession at his father's request because his own house has harms! 
down. The |s.ssession not being given in pursuance of any contract ilia# 
not meet the r.apiiromcnts of the Statute of Frauds.

|On v. On (IN74), 21 tlr. 397, followed.]

Appeal by defendant from the judgment of Falconbridgc, 
C.J.K.B., in an action for specific performance of an alleged 
agreement to give a deed of conveyance. Reversed.

The judgment appealed from is as follows:
Falcon bridge, C.J.K.B.:—The plaintiff became of age on 

or about the 25th November, 1900. From the time he was 
old enough to do so until 1910 he worked for the defendant in 
farming, lumltering, and saw-mill operations. I find the promise 
to give lota 12 and 13 well proved and well corroborated.

From about 1910 the plaintiff and defendant treated these 
lots as the plaintiff’s property.

In 1911 the plaintiff got married, and in the same year he went 
into irosscssion and liegan to clear the place and put it in shape for 
cultivation, and paid school-taxes on the same from that time to 
1916.

In October, 1914, the plaintiff and defendant went to Parry 
Sound, and the defendant gave Mr. Haight, a solicitor, instructions 
to prepare a quit-claim deed of the lots to his son. This Mr. 
Haight did, and end sed the deed and duplicate to the plaintiff 
in a letter dated the 23rd Octolier, 1914, set out in para. 9 of the 
statement of claim.

The defendant, who was a drinking man, says that the plaintiff 
got a lxittle of gin and made him (the defendant) drunk, and that, 
while in that condition, he gave Mr. Haight, on a street-comer, 
instructions for the deed. This is quite opposed to Mr. Haight’s 
statement (filed as evidence in the case), and Mr. Haight is not 
the kind of man to take instructions from a drunken man on a 
street-comer.
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The defendant kept putting off the execution of the deed. 
The plaintiff had gone into possession under the agreement, so 
that there is no question of the application of the Statute of 
Frauds.

The plaintiff has had very few advantages in the way of school
ing or otherwise. He is not endowed with much natural intel
ligence and is not in any sense a match for his father, who devised 
a scheme to obtain from the plaintiff a release or waiver of his 
title to the farm. The defendant told the plaintiff to come to his 
(the defendant's) house, and he would give him un agreement, and 
then he caused to be written out and delivered to the plaintiff 
a document purporting to be an agreement for a lease of the lots 
to the plaintiff for two years, and induced the plaintiff to sign an 
acknowledgment and acceptance of the agreement or lease.

If the plaintiff appeared to assent to this arrangement, he did 
so not understanding its nature and effect and without independent 
advice and being unduly influenced thereto by the defendant, 
who has always dominated the plaintiff.

The plaintiff, up to a year or two ago, has worked practically 
all his life for his father, receiving board and lodging, some clothes, 
and a little tobacco and pocket-money.

After the commencement of this action, the defendant took 
proceedings under the Overholding Tenants sections of the Land
lord and Tenant Act, and ejected the plaintiff from the premises, 
under and by virtue of the two documents n entioncd above. For 
this wrong no damages are recoverable, the order < f the learned 
District Court Judge not having been apjiealed against: Holme- 
sted’s Judicature Act, p. 1141, and cases there cited.

Since the evidence in this case was taken, and while it was 
standing for judgment, the defendant committed the atrocity of 
having his son (the plaintiff) prosecuted for perjury alleged to 
have been committed before me and at the examination for 
discovery.

A numlier of small cheques made by the defendant, and 
endorsed by the plaintiff were produced, some of which, on their 
faces, purported to be given for wages. I accept the plaintiff’s 
explanation of these. He is so stupid and uneducated that it 
was very easy to get him to fall into a trap of that kind.
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For the matters complained of in para. 16 of the statement of ONT- 
claim I allow the plaintiff 1100. I disallow the defendant’s counter- 8. C. 
claim with costs. H~s

There should lie judgment for the plaintiff for specific per- j|A[’I1]s 
formance and 1100 and costs.

In case the plaintiff should hereafter l>e relegated to his claim 
for wages, 1 allow him to amend in accordance with his notice 
of motion, and refuse to allow the defendant any amendment.

Shirley Deniton, K.C., for appellant.
Af. H. Ludwig, K.C., for plaintiff, respondent.
The judgment of the Court was read by
Riddell, J.;—The plaintiff, bom in 1879, is the son of the R**wm 

defendant, who was a farmer and lumlierman in Ferguson town
ship, in our back country. The son lived with the father until 
1911, working for him on the farm and in the bush (he had run 
away from home when 15, but the father, with a full sense of 
his parental duty, came after him with a horsewhip and drove 
him home).

Some time about 1909 or 1910, the son was promised the old 
homestead by his father for “staying home and working’’—this 
promise, which I interpret as meaning that the son was to have the 
old homestead at his father's death if he remained at home and 
worked for his father till that time, the father renewed several 
times.

In 1911 the son married a widow with a family (much against 
his father’s wish) and went to work as a sectionman on the 
Canadian Northern Railway, living with his wife on her property.
He so worked a few days, when, as he says: "Father came after 
me and wanted me to go home again and drive team. He said 
he had to have some one and he would sooner pay me than any
body else; and I went back and drove team for him.”

For the years 1911, 1912, 1913, and 1914, the plaintiff lived 
on his wife's place, had his meals cither at home or at his father’s, 
wont back and forth morning and evening (about two miles) and 
worked for his father—for the later years nearly altogether at 
lumber and in the saw-mill.

At some time after the marriage—apparently during some of the 
years 1912-1914—the father told the son that he gave him the 
farm, and thereafter the son considered that he owned the farm,
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but he did nothing about it, except cutting some brush, clearing 
up logs and rubbish, seeding down a little, and fixing the fences.

In 1915, the house of the plaintiff’s wife burned down; the 
father told him to move on to the old homestead, and he did so; 
the father, shortly after, said that now the son could build his 
own place, have a lietter place for cattle, and be nearer to school. 
The plaintiff repaired and improved the house and continued to 
live there with his wife and her family. The wife was never 
persona grata with her father-in-law; and in the fall of 1917, the 
son still working for his father, “he ordered me off the place, told 
me I would have to get off his place. He said my wife and family 
would have to get off, then he said I would have to get off too.” 
The son refused, and the father “sheriffed" him off.

What happened seems to be that the defendant, in August, 
1916, gave his son a writing purporting to make him a tenant for 
one year; and on the expiration of the term he took proceedings 
under our statute against him as an overholding tenant.

At the time the farm was promised to the plaintiff there was 
no question of wages, the plaintiff was not working for wages- 
he was “simply living at home like the rest of the family, working 
along the same as the rest of them;" but in 1914 the wages were 
fixed at $40 per month and paid thereafter at that rate.

At one time, when the defendant, as he says, was the worse of 
liquor, he had a deed of the homestead drawn up by a solicitor; 
the deed was not executed, but was sent by the solicitor to the 
plaintiff, unsigned. The defendant was not satisfied with the 
deed, “he wanted it changed a little bit aliout the timlier," and 
told his son, “Some time when we are going to the Sound I will 
go down and have it completed." (The “Sound" was l'arry Sound, 
where the solicitor had his office.) The deed never was executed.

The above are the facts as given by the plaintiff. He backs 
up his own evidence by that of several witnesses who swear that 
the defendant said that he had given the farm to George, and the 
like.

On that evidence, the Chief Justice of the King's Bench 
gave judgment for specific performance of the promise to give the 
homestead.

The defendant (now his reprcsentative.by order to proceed) 
appeals.
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It seems fairly clear that the defendant intended to give the 
plaintiff the farm at some time, but that ie not enough. The rules 
to lie followed in such cases as this are laid down most carefully 
and conclusively in the leading case of On v. On, (1874), 21 Gr. 
397, in Appeal, and it cannot he necessary to restate them at length.

Even if we assume that the Statute of Frauds is met by the 
possession—and the plaintiff would have great difficulty in that 
regard, as it is admitted that the possession was taken at the 
father’s instance because the plaintiff's house was burned down, 
and there can be no pretence that the possession was given or 
taken in pursuance of any contract—the plaintiff is not advanced. 
An assertion that he had given the farm, however frequently 
repeated, does not amount to a contract: On v. On, 21 Gr. at p. 
410; and the plaintiff fails to come up to the stringent requirements 
of that case: see per Street, J., in Smith v. Smith, (1808), 29 O. R. 
309 (affirmed in (1899) 26 A.R. (Ont.) 397); Jihb v. Jibb, (1877!, 
24 Gr. 487; Campbell v. McKenicher, (1883), 6 O.R. 85, 95, and 
similar cases.

I do not, as at present advised, think that the plaintiff is 
estopped by reason of his alleged tenancy : Hillock v. Sutton, (1883), 
2 O.R. 548. At the worst, he might have a declaration of his 
rights if the facts justified such a course.

But he fails in limine: and, notwithstanding Biehn v. Biehn, 
(1871), 18 Gr. 497, I think we are concluded by Smith v. Smith 
from giving him a claim for his alleged improvements.

1 would allow the appeal on this point, with costs throughout.
The plaintiff is entitled to recover any balance of wages due 

to him after the contract for wages was definitely made. If 
counsel cannot agree, it may be referred to the Local Registrar 
to take the accounts and determine what amount, if any, is due: 
if such reference is had, the costs thereof should be in the dis
cretion of the Referee, but there should be no other costs on this 
branch of the case.

It is to be hoped that there will be no more heard of this 
unpleasant family dispute.

Appeal allowed.

ONT.
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SASK. McKAY v. LOUCKS.
a Saskalehewan Court of Appeal, Haullain, C.J.S., Neudandt, Lamont and 

Elwood, JJ.A. Joly II, 1910.

Animals (| I D—35)—Lawfully at larme—Damage to unenclosed 
crop—Liability or owner.

The owner of vaille lawfully entitled to run at large under a rural 
municipality by-law is not liable for any damage which Ilia cattle may 
do on the unenclosed lands of another, provided that the damage is 
such as it is in tlie nature of cattle ordinarily to do; and is not traceable 
to some negligence on the part of the owner.

Statement, Appeal Iiv plaintiff front the judgment at the trial in an action 
to recover damages for injuries caused to grain by cattle lawfully 
at large. Affirmed.

J. C. Martin, for appellant ; M. A. Miller, for respondent.
Haaitain, cj.s. Havltain, C.J.S. :—I agree that the appeal should lie dismissed 

with costs.
•wands, j.a. Newlands, J.A.: —1The plaintiff liad grain in stock during the 

season of the year when animals were allowed to run at large. 
Some of this grain was destroyed by defendant's cattle, ami 
plaintiff brings this action for damages.

At common law an owner of cattle must keep them off another 
man's premises at his peril. One exception I icing that, when 
cattle were I cing driven along a highway, the owner was not liable 
if they strayed on to premises adjoining the highway that were 
not fenced, provided that he did not allow them to remain there 
an unreasonable length of time, (looduyn v. Cheveley, 4 H. & N 
631, 157 E.K. 989, 28 L.J. (Ex.) 298; Tillett v. Word, (1882), 10 
Q.B.D. 17.

By the Stray Animals Art, 6 Geo. V. 1915, eh. 32, animals are 
allowed to run at large within the Province ; they, however, become 
cstrays and arc liable to he distrained by the owner of any crop 
damaged by them when they have strayed from their accustomed 
forage ground, or break into premises enclosed by a lawful fence. 
Sec. 2, sub-sec. (2), ch. 53, 9 Geo. V. 1918-19.

Kruse v. Honianouski (1910), 3 S.L.li. 274, was decided before 
the above Acts were passed. In that case, Johnstone, J., in 
giving the judgment of the Court, at page 278, said:—

The only legislation in this Province encroaching upon the common law 
is contained in the Ordinances and tlie Act referred to, and in none of these 
is the entry of an animal of a stranger U)Min the lands of another other than the 
owner of the animal made lawful, nor can there tie created the relationship of 
licensor and licensee: Arthur v. Uokenham (1708), 11 Mod. 148, 88 K.R. 1157. 
There is no statutory law in this ITovince permitting cattle to run at large. 
Whether or not there waa a by-law allowing such does not apiiear.
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The fact that there was no law allowing animals to run at 
large is also mentioned by Howell, C.J., in Walt v. Ihymtale (1907), 
17 Man. L.R. 16, and I take it from the judgments of l>oth these 
Judges, that I localise animals were not allowed to run at large was 
one of the reasons why they held the owner of the animals liable.

Killam, C.J., in Carrinch v. McKay (1901), 13 Man. L.R. 404 
at 406, says:—

It is not disputed that, at common law, the owner of cattle is liable for 
their trespasses except such as are due to defects in fences, which the com
plainant is bound as between himself and such owner to keep up.

Now the a I wive mentioned Acts alter the common law by 
making it lawful for animals to run at large, making them estrays 
and their owner liable for the damage they commit when they are 
away from their accustomed forage ground, which was not the case 
here, and when they break into land enclosed by a lawful fence. 
The crops in question were not enclosed by a fence. To keep these 
animals from lieing estrays the proprietor of the crop should have 
fenced; not having done so, it seems to me to bring this case under 
the exception stated by Killam, C.J., that the owner of the cattle 
is not liable for their trespass when the complainant is liouncl to 
fence his crop.

To peinait animals to run at large, is to allow them to do what 
they ordinarily would do, and there is no doubt that the eating of 
unprotected grain would lie a natural consequence of animals 
miming at large. Know ing this, and know ing also that such animals 
could only lie distrained if the crop was enclosed by a lawful fence, 
I think the law throws ujwn the owner of grain the duty of so 
protecting it, otherwise he cannot recover from the owners of 
animals, which animals have not strayed from their natural forage 
grounds, damage done to such unprotected crop.

I would therefore dismiss the appeal with costs.
Lamont, J.A.:—Between November 1 and 15, 1919, the 

defendant's cattle entered upon the plaintiff's land and, along with 
other animals, destroyed some of the plaintiff's crop. The defend
ant's cattle, under the Stray Animals Act, were entitled to run at 
large. The question here is simply this: Is the owner of cattle 
rightfully running at large liable for any damage his cattle may do 
while so at large?

At common law the rule as to domestic animals was well 
settled. In 1 liais., page 375, par. 819, the rule is stated as follows:

SANK.

C. A.

New lands, J.A.

Lament, J.A.
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The owner of animals domiUt nature is bound to keep them under control, 
and is liable, if they escape, for such damage as it is ordinarily in their nature 
to commit. The liability is an absolute liability independent of negligence, 
unless the escape or trespass was involuntary or caused by an act of God, or 
was due to the act or default of the plaintiff, or of a third person for whom he is 
not responsible.

An exception to this rule existed in the case of cattle treg|iassing 
from the highway while lawfully there for the purpose of passing 
and re-passing and using it as a highway. In such cases it was 
necessary to prove negligence, and in the absence of negligence 
the ow ner of the cattle was not liable for the damage. Luscombe v. 
Créai Western Hy. Co., [1899] 2 Q.B. 313; Tilktl v. Ward (1882), 
10 Q.B.D. 17.

At common law, therefore, the defendant in this rase would lie 
clearly liable. The common law however has been altered by 
statute.

Section 4 of the Stray Animals Act reads as follows: “Subject 
to the provisions of this Act it shall lie law ful to allow animals to 
run at large in Saskatchewan." “Running at large” is defined, 
sec. 2, sub-sec. 16, as:—
not being under control of the owner either by being securely tethered or in 
direct and continuous charge of a herder or confined within any building or 
other inelosure or a fence whether the same be lawful or not.

The right to run at large entitled the defendant’s cattle to 
wander or stray, not only upon the highway, but over any private 
land to which they had access. It is a well-known fact that cattle 
straying upon such land will, in all probability, destroy any crops 
they may find there. The legislature must be taken to have been 
well aware of this fact when the Stray Animals Act was passed 
I conclude therefore that the intention of the Legislature in permit - 
ting animals to run at large was to permit them, without liability 
on the part of their owner, to do tliat which the Legislature knew 
they naturally would do. I am tlierefore of opinion that the com
mon law rule lias liecn abrogated to this extent ; that, under our 
statute, the owner of cattle w liich are entitled to run at large is not 
liable for any damage which his cattle may do on the unenclosed 
lands of another, provided that damage is such as it is in the nature 
of cattle ordinarily to do; except, of course, where the statute 
otherwise provides, or where the damage is traceable to son 11 

negligence on the part of the owner of rattle, as, for example, 
where he wilfully drives them onto the land of another.
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In the present case, there is no evidence of any negligence on 
the part of the defendant. The damage done «as such as cattle 
would naturally do. The plaintiff therefore is not entitled to 
recover. If he does not wish cattle lawfully at large to destroy hie 
crop, he must protect it.

The appeal must therefore lie dismissed with costs.
Elwood, J.A.:—Tliis was an action brought by the plaintiff 

to ivcover from the defendant damages which he alleged were 
sustained through rattle and horses belonging to the defendant 
having, between November 1 and 15, 1919, gotten upon the plain
tiff's land and destroyed a portion of the plaintiff's crops.

At the trial it was admitted that there was a by-law of the 
rural municipality in which the plaintiff’s land is situated, permit
ting cattle and horses to run at large from t letolier 16th. Judgment 
was given at the trial for the defendant, and from that judgment 
this appeal has been taken.

Section 4 of the Stray Animals Act, being eh. 32 of 0 Geo. V. 
1915 (bask.), was originally as follows:—

Subject to the provisions of this Act, it sluill lie lawful to allow animals to 
run at large in Saskatchewan.

(2) Nothing in this Act contained shall derogate from, destroy, or in any 
wise affect the rights or remedies which a proprietor or other person has, or 
hut for this Act would have, at common law or otherwise, for the recovery of 
damages for trespass committed on, or injury done to, his property by any 
animal whether lawfully running at large or not.

By sec. 45, suli-eec. 3, of ch. 34, of 7 Geo. V. 1917 (1st sess.), 
Mib-sec. (2) of sec. 4 was struck out. So that, in considciing the 
effect of sec. 4, it should lie considered as though suli-sec. (2) liad 
never lieen enacted.

Sub-sec. (16) of sec. 2 of the Act defines running at large as
follows:—

"Run at large” or "running at large” means not being under control 
of the owner either by being securely tethered or in direct and continuous 
charge of a herder or confined within any building or other inclueurc or a fence 
whet lier the same be lawful or not.

I cannot bring myself to the conclusion that animals law fully 
running at large are so running at large at the peril of the owner, 
or that they are permitted to be so running at large merely on the 
highway. One of tlie ctiaractcristics of an animal running at large 
is to stray upon adjoining land, and I apprehend that when passing 
tl e statute the mcmliers of the Legislature had that characteristic 
in mind.

397
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The liability of cattle on a highway to stray to adjoining land 
is commented on in (loodvyn v. Cheveley (1859), 4 H. & N. 631, 
157 E.R. 989, 28 L.J. (Ex.) 298. The facts contained in the head- 
note (28 L.J. (Ex.) 298) are as follows:—

Cattle of the plaintiff were being driven along a road in the dark; some 
of them strayed into a field of the defendant's, through a gap in the fence; the 
driver went on with the rest and put them in a place of safety, and then 
returned to take those which had strayed, but which the defendant by that 
time had distrained. The defendant, in an action of trespass for the taking, 
pleaded that he had distrained the cattle damage feasant, and that he had not 
distrained until a reasonable time had elapsed to remove them:—Held 
(dissenttente Bramwell, B.), that a reasonable time meant not merely a reason
able time for the act of removal, but what was reasonable under all the cir
cumstances of the cast;, and that this was for the jury to determine.

At page 303 (28 L.J. (Ex.) 298), Pollock, C.B., is reported as 
follows :—

And then the question is, if a man who has land adjoining a highway will 
not do as persons who, if they have any valuable crop growing upon it, 
usually do, by fencing, guard the land from the encroachment of cattle going 
along the highway, the question is, whether he is entitled to require that the 
drovers—(and I must assume that there were on this occasion the proper and 
reasonable number required for the cattle on the road)—shall remove the cattle 
immediately from his land on which they have strayed without reference to 
any other consideration upon the whole earth.

And at page 302, Martin, R., is reported as follows:—
It is said that t he defendant in this case w as not to blame. I do not say 

he is to blame. I am not aware that he could be indicted for not fencing his 
field from the road, though most people in this country put fences between 
their fields and the road. If a man, however, will not do that, it seems to me 
he must put up with some of the inconveniences consequent upon it. Now, 
one of the inconveniences is, that cattle being driven upon the road, will stray.

It was suggested that the effect of the Act was, that the owner 
of an animal lawfully running at large would not l>e liable to have 
it impounded, and would not be liable for trespass. If he is liable 
for damage, I cannot see why he would not l>e liable for trespass; 
and I cannot bring myself to the conclusion that the only benefit 
intended to the owner of an animal lawfully running at large is, 
that he is not liable to have his animal impounded.

I have come to the conclusion that the defendant is not liable 
for the damage which the plaintiff sustained through the defend
ant’s cattle straying upon his crop, and that he is protected from 
liability by the provision of the Act and the by-law' of the muni
cipality permitting the animals to run at large.
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The opinion I have come to is somewhat strengthened by a 
perusal of see. 7 of the Art, which empowers the council of a muni
cipality in which animals are restrained from running at large 
during a portion of the year only, to extend or shorten such time 
by any period not exceeding 6 weeks during the months of Sep
tember, October, November and Decemlier, according to the 
progress that is l wing made with threshing op-rations, the con
ditions of pastures, or for other like consideration, and by sec. 53 
of the Act, wliich provides as follows: —

The owner of an animal which breaks into or enters upon any land 
inclosed by a lawful fence, shall compensate the proprietor for any damage 
done by such animal.

(2) If such trespass occurs within access to a pound the proprietor shall 
proceed as set forth in secs. 13 to 18 inclusive hereof whether such animal is 
lawfully running at large or not.

(3) If no pound is accessible from the pace where such trespass occurs 
the proprietor shall proceed ns set forth in secs. 311 to 49 inclusive hereof 
w hether such animal is an cat ray or not.

If the owner of an animal lawfully running at large were to Iw 
held liable for any damage which the animal tlitl while no running 
at large, I cannot see why see. 53 should hate I teen confinetl to 
damage done by an animal which breaks into or enters upm land 
enclosed by a lawful fence.

lit my opinion the app-al should Iw dismissed with costs.
Appeal dismissed.

Re SIMONTON.
Ontario Su/tretne Court, Au/sHate Dioision, Meredith, C.J.O., Mmiaren, .l/uycc 

and rerguson, JJ.A. June M, IttiO.
Powers (§ II—5)—Ok appointment—Execution or.

A bare power of ap|xiint incut by will, given to two |s-rsons by mime,
cannot be executed by the survivor.

Appeal by an executor from a judgment of Ortie, J., construing 
certain wills and u|x>n certain questions affirmed.

IV. S. Maellrayne, for app-llant.
S. Denison, K.C., for Sarah Stcrch, et al.
E. C. Cattanach, for the infants.
J. M. Pike, K.C., for the Toronto (leneral Trusts f orjioration.
Meredith, G.J.O.:—I agree with the conclusion of my brother 

Maclaren as to the disposition to Iw made of this app-al.
The interest on the corpus of the fund is given to those who arc 

to receive the income of it during their lives and the life of the 
survivor of them.

8 ASK.

C. A.

McKay

Loutre.

Elwisst. J.A.
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Meredith,C.J.O.

Mederee, J.A.

Ti t' caws cited by eoursel for the appellant would support 
his argument if the fund had been given to them followed by the 
provisioi s which the will contains as to investment of the fund, 
pat ment of ti e income and the power to appoint, but the fund 
is not given to them ; they are only recipients of the income w ith 
pow er to appoint the corpus.

The distinction between the two classes of cases is pointed out 
in Kara ell on Powers, 3rd cd., page (12, and the cases cited fully 
support the statement of the result of them which is:

If an estate for life be first given and a power of disposition by deed or 
will added this does not amount to an absolute gift so as to vest the property 
in the donee for an estate that will devolve upon h:e representatives if he do 
not exercise his power of appointment.

1 agree that the power of appointment which the will gives is 
a joint power and that it could not lie exercised by the survivor 
alone.

No disposition in the events that have happened having 
lieen made of the corpus of the fund it fell into the residue.

Maclaren, J.A.:—This is an appeal by J. W. Simonton, the 
executor of the will of the late W. H. Simonton, from an order 
of Crde, J., of March ft, 1920, construing the will of the late 
William Simonton.

The clause of the will to lie construed is contained in the 
follow ing direction to his cxeeutoi s :

To pay to Kbeneser W. Scare . $4,000, which I hereby bequeath
to him in trust to invest the same and pay the interest yearly to Willimu 
Henry Simonton, son of my said brother Hugh, and Christy Simontmi, 
daughter of my said brother Hugh, in equal jiarts during the lifetime of said 
William (Henry) and Christy Simonton and the survivor of them, and after 
the death of said William (Henry) and Christy Simonton, then to the use of 
such |ieraon or persons as the said William (Henry) Simonton and Christy 
Simonton may by will appoint and nominate.

The said Christy Simonton died on April 12, 1892, intestate, 
and without I laving made any apfiointment or nomination with 
respect to said fund.

The said William Henry Simonton died on September 17, 
1918, leaving a will which set out the above liequest of I4.IK1) 
and the said power of appointment and the fact that Christy 
Simonton had died intestate w il bout having exercised the appoint
ment. It then proceeds to exercise the power “to the extent to 
which 1 am entitled as such survivor," and distributes the corpus 
of the fund among ceitain relatives of the testator.
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The trial Judge held that the attempt by William Henry 
Kimonton, alone, to male such nomination, apjiointmcnt and 8. C. 
distribution was ineffective, and that the eorpus of the fund fell 
into the residue of the estate of William Kimonton and should Kimonton. 
I*1 distribut<'d as directed by his v ill. In support of this conclusion M«-i«ree,i.a. 
he lias cited a large nvmler of authorities.

Counsel for the appellant. J. W. Kimonton, argued very strongly 
lieforc us that surh nomination and appointment were effertive; 
that William Henry Kimonton and ( hristii a Kimonton being given 
an unrestricted right to receive the income fiom the fund during 
their lives and the life of the survivor, with a right of diqxaition 
by will at death, gave them an absolute- interest in the fund; and 
that they held as joint tenants and not as tenants in common, and 
consequently the survivois had the right to dispose, by w ill, of 
the whole fund.

The plain answer to such a claim is that W. H. Kimonton and 
Christina Kimonton never held this fund either as joint tenants 
or as tenants in common ; that neither of them had any right or 
claim in or upon the corpus, and had no estate whatever then-in; 
their sole claim lieing the right to receive the income during their 
n-s|iective lives, and to nominate and appoint by will the person 
or jiersons to receive the corpus upon the death of the survivor.

The cases cited by counsel in support, when examined, are found 
to he inapplicable; the facts being widely different from those of 
the present case. Most of them refer to the earning out of 
trusts rather than to the exercise of powers. W. H. Kimonton 
and Christina Kimonton were in no sense trustees.-

Counsel further argued that as tlicrc was no resulting trust, 
the legatees were to lie treated as absolute owners. The answer 
to this is that, on the failure to nominate and apiaiint by will, the 
corpus, on the death of the survivor, Ix-came part of the residue 
of the estate of William Kimonton and should lx- divided among 
his residuary legatees as directed by his will.

In Kugden on Powers, 8th ed., at page 120, it is said ‘‘that a 
naked authority given to several cannot survive.” There is no 
legislative or other authority given to donees of powers similar 
to that given by R.K.O. 1914, eh. 121, sec. 27, to surviving trustees.

In He Haem, (1907) 1 Ch. 475, Swinfen Kady, J., says, at 
pages 478, 479.—
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No doubt, where it is a naked power given to two persons, that will not 
survive to one of them, unless there be express words or a necessary implication 
upon the whole will, shewing it to be the intention that it should do so.

Farwell on Powers, 3rd ed., page 512, says:
Mere powers as distinguished from trusts are strictly construed, and can 

only be exercised by the persons who are, either expressly or by reference, 
designated as donees of the power.

23 Halsbury, page 16, par. 36, lays down the rule as follows:— 
"Mere powers are strictly construed and can Ite exercised only 
by the persons designated either expressly or by reference as donees 
of the power.”

See also Cole v. Wade (1807), 33 E.R. 894, 16 Ves. 27, at page 
45: and Touneend v. Wileon (1818), 106 E.R. 223, 1 B. & Aid. 608.

In my opinion Crde, J„ laid down the correct rule of inter- 
pretatipn of this will, and counsel for the ap]iellant has not satis
factorily controverted bis reasoning or the authorities cited him.

The appeal should be dismissed, costs of all parties except the 
appellant to lie paid out of the estate, those of the respondent 
the Toronto General Trust s ( 'orporation 1 jetwcen solicitor and client.

Magee, J.A.:—Out of the proceeds of his estate, William 
Simonton lequeathed to various relatives, twenty-four pecuniary 
legacies of sjiecific sums varying from one to $4,000 and amounting 
in all to aliout $50,000.00. Twenty-two of these were simple 
absolute bequests—and of these seven were to diffeient children 
of his brother Hugh. The bequest of $4,000 here in question was 
for William and Christy—two other children of the same brother— 
and instead of living, like the others, made direct to them, it was 
made to a trustee, and has lieen quoted by my brother Maclaren.

The will was dated 1886, and the testator died in 1888. The 
niece Christy died in 1892 intestate and the nephew William died 
in 1918. Presumably the testator would expect that either 
W illiam or Christy or both might have families whom each might 
wish to benefit. At all events even if they should have no children 
it is quite evident he intended that no one else should have, as 
against them, any right to the principal of the $4,000, but it should 
be at their own absolute disposal to liequeath to children or 
strangers, and he evidently considered them quite capable of 
intelligent disposition of it.

It is difficult to believe that he intended that if cither should 
leave children the other should nevertheless get the whole of the
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income of the *4,000 or that either one should have a right of ONT.
disposal of the principal of the whole. It is still more difficult to 8. C.
believe that he intended that eitlier one should have the right re 
to say to the other: “I will not join you in making a joint disposition 8im»ntqn. 
of any part of this fund and 1 will prevent your children and my own Mw. I A.
from gaining any benefit from it.” It seems to me evident that 
he intended to give really two legacies of *2.000 each, but for some 
reason not giving them absolutely to this particular nephew and 
niece as he did to their brothers and sisters, but giving each the 
income for life, and the jrowcr of deciding where the principal 
should go after his or her decease. Unfortunately, as these two 
relatives were lieing treated alike, the money intended for them 
was given in one fund to the trustee, Mr. Scane, and lienee arose 
the somewhat peculiar wording of the liequest.

No reason has lieen suggested why, if Christy should die first, 
leaving children, William should get the whole income to their 
exclusion, or why if William should die first she should exclude his 
children, nor has any suggestion lieen made of any reason why 
I mill should lie required to join in a disposition of the whole fund, 
when by the accident of death of either or the obstinacy of either 
the testator's intention to place it at their disposal might lie wholly 
bustratrai; and above all things what possible reason can lie sug
gested for the two persons making that disposition only by a joint, 
will. The difficulty, it seems to me, arises wholly over the use 
of the words ‘‘and the survivor,” but I think the key to the inter
pretation is in the words “in equal parts.”

The will directs the income to lie paid yearly to William and 
( Twisty in equal parts during the lifetime of the said William and 
Christy. When he got thus far, it would occur to the draftsman 
tlrat if eitlier died, the other should not lose hie or her half of the 
income, and to guard against the jioesihility of it lieing so con
structed as to give the income only during the joint existence of 
\\ illiam and Christy, he added the wonts “and the survivor."
The true reading of the liequest 1 think is that the interest is to lie 
given “in equal parts” and this is to continue during the joint 
lives and the life of the survivor. It is not that the survivor is 
to have the whole of the interest, but that he or she is to liave 
the half of the interest not only during the joint lives but also 
during his or her survivorship.
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Then after the death of William and Christy, the will declares 
the trust to he to the use of such person or iarsons as the said 
William and Christy may by will appoint. It only requires this 
to la- construed as meaning as beyond doubt the testator intended 
it to mean “as they may respectively by will appoint." A joint 
w ill which after the death of either the other might revoke, eannot 
have been in the contemplation of the testator. There would la1 
no difficulty in that interpretation—if it were clear that there were 
two sums of $2,000 each and not a single undivided fund of $4,000.

It is clear that the income is divided, hut it is not equally 
clear that the principal is also. The only way in which the will 
might lie read which would divide the principal into two funds 
appears to me to lie this: The executors are to pay to William 
Scene $4,000 which is liequeathed to him “in trust to invest the 
same” and “to pay the interest thereof yearly” to William and 
Christy “in equal parts” during the lifetime of them and the 
survivor after the death of William and Christy “then to the use 
of such person or persons" as William and Christy may by will 
appoint. Does this mean that Mr. Scene is, after the death of 
William and Christy, to “pay the interest” in equal shares “to the 
use of” the apixrintree- or does it mean that he is to hold the 
$4,(MX) “to the use of” the appointees? Grammatically the words 
“to the use of” appear to follow and apply more properly to the 
payment of interest. If so, then the unrestricted gift of the 
interest carries with it the gift of the principal. Where the 
obvious intention of the testator accords with the strict grammat i- 
cal construction, I do not sec why tlxat should not be adopted 
though another construction might l>e open under other circum
stances. So, reading the whole will strietly, literally and inter
preting the appointing to the equal halves of the principal fund 
as meaning respectively appointing, I think we give effect to the 
testator’s manifest intention. The result is in my view that 
William or William Henry Simonton the nephew had a power of 
ap|M>intment by will over one-half of the fund, and as lie has by 
his will expressly exercised that power, his appointment as to that 
half should take effect, and as to that I would allow the appeal. 
As to the other half, which would have been in Christy Simonton's 
disposition, I agree that the appeal fails.

Ferguson, J.À., agrees with Maclaren, J.A.
Appeal dismissed.
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UNION BANK v. ANTONIOU.
AUrrUi Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck and 

fve», JJ. June 19, 1910.

Set-off and counterclaim (| II—AO Damai.f:s AiiAy.Hr vendor for
BREAril OF CONTRACT----Jl'DOMKNT—H OLDER OF NOTER IN DUE
courre—Unconditional acceptance—No notice of breach of
CONTRACT.

Damages rerovered in un iu'1 ion for Iimach of contract airain At a vendor 
cannot la* act off against the amount due to an naaignpc of atich vendor 
in an action by Hitch aRaignee on hills of exchange, of which such assignee 
in tlie holder in due course ami which have I men accepted unconditionally 
by the purchaser, tlie assignee hating no notice of any breach of contract 
by the vemlor at the time of diseounting the notes.

Appeal by defendants from a judgment of Simmons, .1., in 
an action to recover the amount due on certain bills of exeliange. 
Affirmed.

J. H. Barron and .S. J. Hclman, for appellant.
A. //. Clarke, K.C., and P. Canton, for respondent.
Harvey, C.J.:—I agree with the views expressed by my 

brother Ives, with the exception that I do not feel the doubt he 
expresses aliout the plaintiffs being the holders in due course of 
the bills sued on. There is no evidence that when the bank dis- 
counted the bills, it had any notice of any breach of contract 
on the part of Arnett or of any other matter which would give 
the defendant any claim against Arnett. The plaintiffs in this 
action rest nothing on the agreement which was assigned to them 
and, in my opinion, they are not affected by notice of anything 
more than they would have I icon if Arnett had merely told them 
just w hat his arrangement under the agreement was.

1 w ould dismiss the appeal w ith costs.
Stuart, J.:—The divergence of view in this case revealed in 

the judgments of the other meinlieis of the Court, which 1 liave 
had the advantage of reading, seems to me to me to arise out of the 
problem whether the facts are such as to justify the Court in 
declaring that the document sued u]K>n should not lie treated 
as negotiable commercial pajier subject only to the law laid 
down in the Bills of Kxcliange Act, but merely as orders given by a 
creditor to liis debtor to pay tlie debt to his assignee and given 
simply in pursuance of, or as a fulfilment of, the assignment; 
in other words, as in effect nothing more than as notices of the 
assignment.

V]>on consideration, I am unable to conclude that the bills 
of exchange sued upon ought to be deprived of their essential
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character with the legal consequences dependent thereon. In 
neither Young v. Kitchin (1878), 3 Fx. D. 127, nor in Newfound
land v. Newfoundland K. Co. (1888), 13 App. ('as. 199, was there 
any negotiable paper involved. 1, therefore, concur in the views 
of the Chief Justice and Ives, J., and would dismiss the appeal 
with costs.

Beck, J. (dissenting):—The claim wliich the defendant seeks 
to set off against the claim of the plaintiff bank in this action is 
one wliich undoubtedly could lutve lieen set off, had the plaintiff's 
assignor lieen the plaintiff. It is a claim arising out of the very 
transaction itself, by virtue of which the assignor had a claim 
against the defendant. The plaintiff bank was not merely an 
assignee of the debt owing by the defendant to the assignor, 
with notice of the then presently effective equities and the then 
presently existing contingent equities attaching to the debt, but 
was the assignee of the very agreement under which that debt 
came into existence and thus had full knowledge of the tern* 
and conditions o, that agreement. Not only so but it was sulisc- 
quent to, and in consequence of, the plaintiff bank having thus 
placed itself in the shoes of the assignor under the agreement, with 
all the rights and lienefits accruing thereunder to the assignor 
(e.g., for instance the right of lien upon the subject matter of the 
agreement which was the consideration for the debt ) that the bill 
of exchange drawn by the assignor upon the defendant, which was 
expressly in accordance with the terms of the agreement, was 
made payable to the bank, evidently at its instance, as n means 
of procuring the payment of the debt to the bank in pursuance of 
the assignment. The bank was, in my opinion, substituted, as 
far as could lie, for the assignor as a party to the agreement, that 
is, it was entitled to all the benefits to be derived from the agree
ment, but it took it, subject to all rights of the debtor, to be derived 
from the agreement itself whether those rights had as yet lieen 
infringed; subject only to this tliat any set off to which the debtor 
then w as, or might lieeome, entitled coidd only be set off against 
such amount as remained unpaid by the debtor and that any 
excess of amount found owing to the debtor could be recovered 
only from the assignor. In my opinion, neither the making of 
the draft in favour of the bank under these circumstances, nor the 
acceptance of the draft by the defendant, placed the plaintiff
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bank in any better position than if some other form of getting the 
debtor’s recognition of the sutwtitution of the hank for the assignor, 
for instance, a covenant to pay had been taken; and, therefore, 
that the law as to bills of exchange and a holder in due course has 
no application to the case-. I have used the word “set off’’ through
out; but the word is ambiguous; it is not a case of technical legal 
set off under some Knglish statutory provision introduced as part 
of the Knglish law of 1870; nor is it, perhaps, as restricted as 
“equitable set off" as defined by the jurisprudence of tla- Court 
of ( 'hanccry ; hut is a right of deduct ion or diminution of a creditor’s 
claim or, to use an American expression, recoupment, in favour 
of the debtor, which was in fact largely, if not fully, recognized 
in the ( 'ourts of common law.

In Young v. Kitchin, 3 Kx. D., page 127, the plaintiff sued ns 
assignee by deed of a debt due from the defendant to the assignor 
on a building contract. The defendant pleaded by way of set off 
and counterclaim, that he was entitled to damages for breaches of 
contract by the assignor to complete and deliver the buildings 
at a specified time. The Court held that the defendant was 
entitled by way of net off or deduction from the plaintiff's claim 
to the damages but could not counterclaim against the plaintiff 
for any excess of damages over the amount of the plaintiff’s 
claim.

In Newfoundland v. Newfoundland li. Co., 13 App. Cas., 
which was a case of a construction contract, the Judicial < 'ommittee 
of the Privy Council approve of Young v. Kitchin, nupra. They 
approve also of a proposition of Hovill, C.J., in li aison v. New 
U nies It. Co. (18117), L.R. 2 C.P. 503, at 508, as follows:—

No case has hcen cited to us where equity lias allowed against the assignee 
of an equitable choee in action a set-off of a debt arising between the original 
parties eubneguentty to the not ire of ansignment, out ot mollir* not connectât with 
the debt claimed nor in any way referring to it.

The implication from that proposition is that the Court will 
allow a set off as la-tween the debtor and the assignee in lesfiect 
of a claim ariieing nubneguentlg to the annignment; provided that the 
claim sought to lie set off arises <mt of matters connected with tla; 
debt sued for, and the Hoard so held and applied the rule in the 
case Is-fote hint. In 4 Hals., page 388, par. 823, “Choses in 
action," it is said: “He (the debtor) may set-off a debt which lum

ALTA.

8.C.

Union
Bank

•L
Anton ioü.

neck. j.



406 Dominion Law Reports. [S3 D-LJt.

ALTA.
sTc.

Bane
»

Antonioo.

I«fcJ.

accrued since notice of assignment if it lias arisen out of a trans
action inseparably connected with the original debt.”

I applied the principle at trial in First National Bank v. Matson 
(1909), 11 W.L.R. 663.

In my opinion, it is clear that the acceptance of the draft 
by the debtor in favour of the assignor, had there been no assign
ment, would not have prevented such a right of set off or deduction 
as against him though before the fusion of the Courts of common 
law and equity procedure might possibly have created some 
difficulties.

It is possible, though I think not, that, had the agreement 
itself not provided for the making of drafts, the acceptance by the 
debtor might have been taken as a waiver of his right of set off, 
but inasmuch as provision is made in the agreement itself for 
that course being adopted, I think the bank, standing in the 
assignor’s shoes, is kept in the same position as the assignor and 
the principle of estoppel can have no application.

I would, therefore, allow the appeal and set aside the judg
ment of the trial Judge so far as it disallows the defendant’s claim 
for a set off or counterclaim to the extent of the plaintiff's claim. 
The amount found due on the plaintiff's claim is, I understand, 
not disputed. We are told that an action is pending by the 
defendant against the assignor for damages for the breach of the 
contract. The liability and the damages can be settled either 
in this action, the assignor lining added, or in the other action, the 
bank lieing added, or the two actions can be consolidated. 1 
tliink that either party should have liberty to apply to a Judge 
for an order in the sense aliove indicated and that the plaintiff's 
judgment in tliis case be stayed till the defendant’s set off is 
determined, when the rights of the parties will be dealt with by the 
trial Judge in accordance with the principles which I have set 
forth. I would allow the appeal with costs. I would leave the 
costs of the trial in this action to be dealt with by the Judge 
dealing with the defendant’s claim of set off.

Ives, J.:—The defendants apiieal from the judgment of 
Simmons, J. The facts clearly established would seem to lie 
these:—On February 10, 1919, the defendants and one Amelt 
entered into an agreement in writing whereby in consideration of 
$5,800 Arnett undertook to manufacture and instal on defendants'



S3 D-L-RJ Dominion Law] Reports. 409

premises certain restaurant and ice cream parlour fixtures. In AJLTA. 
this agreement, the defendants undertook to pay tlu- purchase- 8. C. 
price by acceptance of drafts with hills of lading attached drawn Union

upon them by Arnett upon arrival of the goods, payable at a B*NE
future date one month apart. Antoniov.

Arnett was a customer of this plaintiff hank and at the time iraTi.
was indebted to the hank and obtained additional advances to 
enable him to carry out his agreement with these defendants. 
As a security for such indebtedness Arnett, on April 19, 1919, 
assigned all his interest in his contract with the defendants, and 
all moneys payable thereunder, to the bank and delivered to the 
bank the memorandum of agreement. Thete is no doubt that 
at this time the bank became aware of the terms of Arnett's 
undertaking with the defendants as disclosed by the memo
randum.

In course of time Arnett, whose factory is at Souris, Manitoba, 
completed his manufacture of defendants’ goods and shipped them 
to defendants at Calgary, at the same time attaching bills of 
lading to the bills of exchange sued upon and delivering them to 
the branch of the Union Hank at Souris, where his business with 
the plaintiff was carried on. The bank upon receipt of these bills 
credited Arnett’s account with the proceeds and forwarded them, 
with the bills of lading attached, to its branch in Calgary where 
defendants accepted them on June 23, 11)10, and received the 
bills of lading.

On July 21, 1919, the defendants commenced an action in this 
Court against Arnett for damages for alleged bleach of his contract 
with them and that action w as tried in March, 1920, with the result 
that defendants recovered a judgment for damages, the amount 
whereof was ordered to be the subject of a reference to the Master 
in Chambers. The bank was not a party to that action.

This action which was on the bills in question w as commenced 
on the 18th of Septemlier, 1919, and judgment recovered on May 
17, 1921). The issue in this appeal arises upon the eontention of 
the defendants that the bank must be restricted to its rights as 
Arnett’s assignee and therefore that it can recover only what 
Arnett could recover. In other words, the defendants desire 
to set off their judgment for damages against Arnett against the 
claim of this plaintiff.

28—53 D.L.R.
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Upon the face of the hills sued upon appear the words “Hold 
for arrival of goods," and because of them it is urged that these 
documents are not bills of exchange, R.S.C. 1906, ch. 119. Con
sidering all the circumstances that I have outlined, I think the 
words are well within the provision of par. (fc), sec. 17 (3). The 
words simply identify the transaction and are hut a direction to 
the Calgary branch of the hank as to when to present the hills 
to the defendants for acceptance. In the case of Quebec Bank 
v. Mah Wah (1917), 33 D.L.R. 133, 10 Alta. L.R. 413, the judg
ment does not decide whether the additional words effected a 
destruction of the document's cliaracter of a promissory note 

'hut w ent upon the ground that the payee could not repudiate, when 
he did, his promise under an agreement to pay for land that lie 
had bought.

That the plaintiff is the “holder" of the hills I have no doubt 
under the definition of “holder” as found in sec. 2 (g) of the Art. 
but that it is the “holder in due course” I doubt. A requisite 
to so constitute the bank is, among others, that at the time it 
took the hills from Arnett, it had no notice of any defects in 
Arnett's title, ltememliering that the hank is the assignee of the 
Arnett contract, that it actually was in possession of the document 
which evidenced that contract, and that such contract provided 
for payment in the following words:—

In lieu of 30 day payment 1 agree to pay 1800 per month from date of 
shipment. 1 agree to accept drafts or sign notes for all payments, said drain 
or notes to hear interest at 8% per annum and bank charge for colleelinn. 
It is also agreed that upon receipt or tender of goods or tender of bill of lading 
for same 1 will accept drafts or execute notes, etc.

The inference of the hank’s knowledge that the drafts negot intrd 
to it by Arnett and now sued upon were incidents of the contract 
of wltich it was assignee is ii resistible. But in my view of tills 
ease I tliink it unnecessary to decide w hether or not the hunk 
under the circumstances I liave outlined comes w ithin the defini
tion of “holder in due course." That the hank is the “holder" 
of the hills sued ujxm is certain. As such holder its right to 
recover is affected only by the equities attaching to the hills 
themselves and not the equities of the parties drawer and acceptor. 
See the leading case of Be (h't rend, (t unity A' Co.; Ex porU Suan 
(1868), L.R. 6 Kq. 344, and the cases there collected. Sec also 
the cast1 of Young v. MacNider (1895), 25 Can. 8.C.R. 272. In



53 D.L.R.] Dominion Law Reports. 411

the latter case the Chief Justice, who delivered the majority 
judgment of the Court, approves the judgment in In Re Eurojtean 
Bank; Ex parte Oriental Commercial Bank (1870), 5 Ch. App. 
358. which in turn approves the judgment of Sir R. Malins, V.-C., 
in Ex jtarte Swan, supra. Hut the ratio decidendi upon which the 
judgment in Young v. MaeKider, supra, proceeds is that of estop]iel 
and applies here 1 think. While it may lie urged liere that the 
lank knew tliat the hills were incidents of the contract lietween 
Arnett and the defendants at the time they were negotiated to 
it the sulisequent unqualified acceptance by the defendants, 
without any complaint or protest, must preclude them from any 
right to set off against the bank a claim other than such as arises 
in their contractual relationship with the bank. The defendants 
by their acceptance entered into a contract with the bank, not 
with Arnett. Their right of set off, if any, must arise out of this 
contractual relationship. It is admitted they have no claim for 
a damage against the bank. It must follow that they cannot 
set off against their promise to the liank a damage which they 
can only recover against Arnett. See Oulds v. Harrison (1854), 
10 Exch. 572, 156 E.R. 566.

The appeal should be dismissed with costs.
Appeal dismissed.

SMITH t. CANADIAN PACIFIC R. Co.

Saskatchewan Court of King's Bench, Enibury, J. June 19, 1990.

Railways (1IV—01)—Accident at crossing—Contributory negligence 
—Failure to stop, look, and listen.

Whore a man approaches a railway crossing, the railway track being 
in full view, knowing that the crossing is there, and that an approaching 
train can lie seen for a long distance and fails to look and gets upon the 
ensuing and is injures!, he is guilty of such contributory negligence as 
will exonerate the railway company even if it failed to blow the whistle 
end ring the bell before approaching such ensuing.

Motion for a non-suit in an action for damages for injuries 
caused by plaintiff's automobile licing hit by defendant's train. 
Motion granted.

f>. //. Barr, K.C., and C. M. Johnston, for plaintiff.
/- J- Raycraft, K.C., and J. A. Allan, K.C., for defendant. 
Emruby, J.:—I am assuming that I have to treat a motion fora 

non-suit in a ease of this kind with the same res]iect as I would
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treat the giving of a judgment at the close of a trial, and that I 
should not be influenced by the convenience of allowing the case 
to go to the jury if 1 come to the conclusion that it should not go 
to the jury.

I consider that, on the authorities, the principle of the law 
governing a case of this kind is, that when negligence is proved, 
and there is evidence of contributory negligence, based on facts 
as to which there is no dispute, which would answer the charge of 
negligence, it is my duty to take the case away from the jury.

In this case the evidence of negligence is as follows: that 
the liell did not ring and that the whistle did not blow as provided 
by the statute. In dealing with the question of contributory 
negligence one must consider the natural situation of the ground : 
at a point three-quarters of a mile south of a bend in the defendant's 
railway, the railway is crossed almost at right angles by a road 
which runs itself for something less than half a mile to another 
railway, the Grand Trunk Pacific Railway. A train on the said 
C.P.R. track approaching from the north, from the time it passes 
the bend till it gets to the crossing, is continuously in view of any 
person who is coming along this road from the Grand Trunk 
Pacific railway crossing. There is evidence that it takes a minute 
and a quarter for the train to travel the distance, and that there 
is nothing whatsoever in the nature of an olistruetion to the 
view.

In rases where the evidence is such that a man approaches 
a railway crossing in full view in an automobile, knowing that the 
crossing is there, knowing that he can see for a long time, and he 
does not look, and gets on to the railway crossing and is injured 
and suffers loss, then I take it, on the authorities, the fault is his 
own even if the liell did not ring and the whistle did not blow, 
unless there are some other surrounding circumstances which 
make that rule no longer applicable.

In this case 1 should have thought it might lie possible that 
the apron having been on the automobile might lie one such cir
cumstance, had it not been that the plaintiff himself says it did nut 
restrict his view in any respect. The only other suggested con
tributing circumstance is that when the plaintiff got to within 
40 or 50 feet of the railway, and, having at that time made up 
his mind to cross, started going up the slight grade, he heard a
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“honk" behind him and went forward, and so perhaps might have 8AML 
been a little distracted. Now here is a man who has travelled K. B. 
quite a considerable distance in full view of this railway and there 
is no evidence that he has looked up. Would there be any option (1N”'D11N 
but for me to direct the jury in such a case that they should find Pacific

that there was contributory negligence? I cannot see that I R't o'
would have any option. A man delilierately goes on to a crossing Ember* j. 
on which he knows well that a railway train is accustomed to 
approach silently, at which he knows it has a slightly accelerated 
6)>ecd—although not high even at that—which he has crossed 
many times, and with the track in full view of him for three- 
quarters of a mile; and the evidence of all the witnesses is that 
if he looked to see the train, though on merely a casual oliscrvation 
he might not see it—if he looked to see the train he must have 
seen it; and there is no evidence that he ever looked at all, and the 
only excuse that can lie given for his not having seen the approach
ing train is that during the lust fifty feet of his approach to the 
railway, an automobile horn sounded la-hind him. I can see no 
grounds on which a jury could find that he was not guilty of such 
contributory negligence- as would exonerate- the elefendants.

1 will refer to some of the case-s that have liecn quoted to me.
In Wabash liailrmd Co. v. Miscncr (1900), 38 Can. S.C.R. 94,

1 refer first to the citation of facts as set forth at page 96:—
There was no evidene-e that eleceaaed looked more than once, and the 

•ulielantial point in the caae is whether, under the circumstances, hia failure 
to look again is fatal, the eiefendante contending at the trial and before us 
that euch failure to look again w as conclusive proof of contributory negligence, 
and that the case should have been withdrawn from the jury.

In that case he had looked once, and the question to be decided 
was whether he was negligent in not looking again. In this case, 
it seems to me, that in approaching a railw ay you would look when 
vuu first had an opportunity to look, or you would look from time 
to time. You are approaching a railway crossing practically in 
front of you; you would think that you would lie more or less 
conscious of looking at it all the time as you went forward unless 
you were trying not to look at it. In the IVnbasA case supra 
he looked once, and the question for the jury was whether it was 
negligence on his part that he did not look again. In this connec
tion, I want to refer to the judgment of the Chief Justice on the 
ap|ieal, and to one or two oliservations which he made. He 
begins, at page 96:—
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This is certainly “as weak a case as can well be conceived,” and almost 
involves the proposition that, “given an accident at a railway crossing of a 
nature consistent with the absence of negligence, the company is presumed 
to be guilty of negligence in respect of it.” I concur in the judgment, but 
with much hesitatio

And then, at page 99:—
For all these reasons, I entertain grave doubt, and, were it not for the 

conclusion reached by the careful and learned trial Judge, adopted by the 
Court of Appeal, I would have held that the Judge, on a preliminary question 
of law, should have decided that there was no evidence on which the jury 
could properly find for the plaintiffs, but I defer to my brother Judges and 
adopt their view.

And then, in the judgment of Davies, J., at page 101 :—
The only question open to us to consider is whether the findings are such 

as, under the circumstances of the case, reasonable men might fairly find.
Now, if I am of the opinion that reasonable men could not, 

on this evidence, do otherwise than find such contributory negli
gence as would exonerate the defendants, 1 should withdraw 
this case from the jury; and I am of that opinion. The judgment 
of Davies, J., in that case was the judgment of the Court. The 
reason for taking the case out of the rule is further stated in the 
following paragraph, on page 101 :—

There were two or three points in the case to which the appellants did 
not seem to me to attach sufficient importance. One was that the railway 
crossed at an acute angle and not at right angles and that a traveller going 
north-westerly, when crossing the railway tracks, would have his back turned 
almost to the approaching train. Another was the unwonted speed with 
whivh the unattached engine which killed the deceased approached the 
highway, and another, that he could not have seen the approaching train 
until he was past the railway fence at the crossing.

In this particular case, the only thing that would take it out 
of the rule would be that someone “honked” a horn of an auto
mobile when he was within 50 feet of the crossing of the track. 
There is, in my judgment, no comparison l>etween the two cases.

I will refer also to the case of G.T.R. Co. v. Griffith (1911), 
45 Can. 8.C.R. 380—which was referred to by both counsel - 
judgment of Anglin, J., at page 400:

The moment the decision is reached that the statutory signals, if given, 
might have prevented the accident, and there is evidence of their omission, 
it is not proper for the trial Judge to withdraw the case from the jury (unless, 
indeed, what is incontrovertibly contributory negligence is admitted or is so 
clearly proved in the plaintiff’s own case that it would be proper to direct 
the jury to find it).

I consider that is this case, and the application for non-suit 
will be allowed. Judgment accordingly.
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ROSS ». SCOTTISH UNION and RATIONAL INSURANCE Co.
Ontario Supreme Court, Appellate Dirioieen, Magee, J.A., ('lute, Riddell, 

Sutherland and Maitten, JJ. March td, I9S0.

Pleading (II8—146)—Striking out—Vexatious—Jurisdiction or Court 
—Rule 124—When acted on.

The inherent jurisdiction of the Court, indepentient of any general 
orders, to prevent abuse of its process and merely vexatious actions, 
is partly embodied in Rule 124, which allows pleadings to lie struck out 
if ctischscing no reasonable cause of action or defence or if the defence is 
shewn to be vexatious or frivolous, but this rule should only lie acted 
on when the Court is satisfied that the case is one beyond doubt and that 
there is no reasonable cause of action or defence. The plaintiffs claim 
for reformation of insurance istlicies, and to recover thereunder was not 
barred by tlie judgment in the former action (141171, 39 D.L.R. 528, 
41 O.L.R. 10ft, and (1918), 40 D.L.R. 1, 58 Can 8.C.R. 109.

[Erie County Saturai (Ian and Fuel Co, v. Camdl, 11911] A.C. 105, 
siecially referred to; Route’ll v. Hill, [1993] 1 Ch. 277, distinguished.!

Appeal by plaintiffs from an order of Middleton, J. (1919), 
50 D.L.R. 350, 46 O.L.R. 291, staying an action for reformation of 
insurance iiolicies and to recover thereunder. Reversed.

H. J. Macdonald, for appellants.
Shirley Deniton, K.C., for defendants.
Magee, J.A..—The plaintiffs appeal from an order dismissing 

their action. The defendants gave notice of motion to 
strike out the statement of claim or stay proceedings or have 
security for costs or to have such other relief as might be just. The 
grounds stated in the notice were: (1) that the cause of action had 
already been disposed of in another action between the same 
parties; (2) that, the fire having occurred more than a year prior 
to the issue of the writ, the plaintiffs cannot recover; (3) that the 
statement of claim shews no cause of action.

The previous action referred to is that reported as .loss v. Scottish 
Union and National Insurance Co. (1917), 41 O.L.R. 108, 39 D.L.R. 
528, and (1918),58 Can.S.C.R. 109,46 D.L.R. 1, in which the plaintiffs 
sued upon ten policies of insurance, issued in 1913, for $12,000, 
upon 10 houses burned in 1916, and failed as to five of the policies, 
on the ground that the houses covered by these policies were 
vacant at the time of the fire. Fortunately for the defendants, 
whether fortuitously or not, a printed slip attached to each policy 
had on it, after the description of the property, the printed words 
"while occupied by . . . as a dwelling.” The blank had not 
been filled nor was the clause altered or deleted but left in that 
incomplete state. The result was that a majority of the Supreme
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Court held that the word “by” might be eliminated as surplusage, 
and by the very terms of the contract the houses would be insured 
only while occupied from time to time, though probably insured 
before being fit for occupancy. The policies had issued while all 
10 houses were unoccupied, and while in fact in course of comple
tion, and each house had after completion been occupied at some 
time or times.

Neither in their pleading nor in their particulars nor in the 
questions for the jury prepared by their counsel nor in the trial 
Judge’s charge to the jury, nor even in the subsequent notice of 
appeal to the Divisional Court, do I find that the defendants put 
this unfilled clause forward as the construction to be placed upon 
the contract. On the contrary, they did, as they were entitled to 
do, press, among a number of other defences, one which was in a 
measure inconsistent with it, that is to say, that the vacancy of 
each house was a change material to the risk, which, under the 
second statutory condition, avoided not merely the policies upon 
the adjoining houses but that policy upon that vacant house. It 
could not well be a change material to the risk if by the contract 
there was no risk; and, if it was a hit or miss policy, such as after
wards contended for, it would be a change beneficial to the defend
ants. The jury found—and in the circumstances, as it would seem, 
not unreasonably found—-that vacancy was not a material change 
as to any of the risks, and found against the other defences, and 
the plaintiffs obtained judgment for $12,000. It should lie said 
that in the charge to the jury reference was made to the unfilled 
clause as bearing upon misrepresentation as to one policy on the 
southerly house, which had a shop on the ground-floor; and on a 
motion for nonsuit a reference was made as I tearing on misrepre
sentation, but that very reference made more impressive the 
silence as to the clause in other respects. The answer of the 
company’s Toronto representative, Mr. Medland, at the trial 
(at p. 121 of the appeal-book before the Supreme Court of Canada), 
shews only reliance upon the statutory condition. But in the 
Divisional Court the unfilled clause certainly did come into 
prominence to the plaintiffs’ undoing. In the Supreme Court of 
Canada, Anglin, J., who delivered the judgment of the majority 
of the Court, said (58 Can.S.C.K.at p.181,46 D.L.R.at p.9):"The 
defence which succeeds is purely one of law arising from the 
construction of the policy.”
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Having thus as to 5 vacant houses failed upon the wording of 
the policies issued to them, the plaintiffs bring this second action, 
asking in their writ for a declaration that they applied for and 
were entitled to receive from the defendants insurance upon 
houses which were vacant to the defendants’ knowledge and 
without any stipulation as to occupancy thereof, and for payment 
of the amount insured. Their statement of claim amplifies this 
and invokes the 8th statutory condition, whereby, after application 
for insurance, it shall be deemed that any policy sent to 
the insured is intended to be in accord with the terms of 
the application unless the company points out in writing the 
particulars wherein the policy differs from the application. The 
statement of claim, which I need not set out, also alleges that the 
defendants, by withholding notice of their sulisequent contention 
as to the meaning of the words, and charging and receiving pay
ment of premiums on the basis of insurance not so restricted, 
worked a fraud upon the plaintiffs by which the plaintiffs were 
induced to pay; and, in the alternative, they claim damages 
occasioned by the fraud and concealment, and they ask for such 
and other relief as the nature of the case may require.

The application was certainly not in evidence in the former 
action when it was before the Divisional Court. The Chief 
Justice, manifestly having in mind the 8th statutory condition, 
said that no application inconsistent with the words of the policies 
had lieen proved; and in the Supreme Court, Anglin, J., said that 
answered the argument based on that condition. It is true that 
the statement of defence contained a general denial of the state
ment of claim, which alleged that the defendants had issued the 
policies. It thus became necessary for the plaintiffs to produce 
and prove the policies. If the applications were indeed actually a 
part of the policies, then it might lie said that the plaintiffs did 
not produce the whole jiolicy, and should then have done so. 
But, if the application was not a part of it, but was a document 
by which it was to be corrected, if need should arise from some 
contention of the defendants, that is another matter. It may well 
be argued that the 8th statutory condition is not a statutory 
enactment declaring that the policy must lie read in accordance 
with the application, but is one clause, worded by statute, of a 
contract, which clause the parties may or may not qualify or by
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not qualifying adopt. And this clause does not say that the policy 
shall be deemed to be in accordance with the application, but that 
it shall be deemed to be so intended. If it is not drawn as it was 
intended, then it should be reformed, but until reformed would 
appear as the contract. There was, therefore, nothing before the 
Divisional Court by which to grant the plaintiffs the relief of 
reformation which they now seek. So long as a party does not 
(as the Erie company did not in Carroll v. Erie County Natural 
Gat and Fuel Co., to be referred to) seek to take advantage of a 
mistake in written documents, the mistake is obviously immaterial, 
and does not call for rectification, though it may be dangerous to 
let it go uncorrected too long. There is no indication that the 
defendants, until after trial and judgment, ever set up this unfilled, 
incomplete, and, as the plaintiffs allege, unintended and improper 
clause, which on its face is insensible; and, as Idington, J., said, 
might be filled up with the words "anybody” or “nobody.” 
Assuming for the present, as we are bound to do, that the plaintiffs’ 
allegations are true, it would seem that it is the conduct of the 
defence, and not the attack, which partakes of the nature of vexa
tion and abuse.

It may be admitted that it is in the public interest that there 
should be an end to litigation, and under the Judicature Act, sec. 
16, it is the duty of the Court to grant all such remedies as the 
parties may be entitled to in respect of every legal and equitable 
claim properly brought forward, so that all matters so in contro
versy may be completely and finally determined and all multi
plicity ol legal proceedings concerning any of such matters avoided. 
But the matters must be in controversy and must be properly 
brought forward; and, while it is the duty of the Court to dispose 
of such nutters so brought forward, the parties are not always 
bound to a- ail themselves of all their rights in one action. A 
plaintiff need not join several existing causes of action, though he 
may do so. A defendant may, but need not, avail himself of a 
right of set-off, nor need he always counterclaim, but may bring 
separate actions.

As pointed out by Middleton, J., on granting the present order, 
a plaintiff in equity, before the fusion of the Courts, was not 
barred from reformatio), because of judgment against him at law 
on the unreformed contruA. His course in the previous action
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might be a matter for consideration as to the propriety of reform
ing. The fusion, while it widened the jurisdiction so that parties 
had not to go to different tribunals to obtain the necessary relief, 
did not and was not intended to deprive a party of relief when 
occasion for it arose; but I do not know that a litigant is bound to 
a greater extent than before to avail himself of such facilities as 
may be open to him.

In 1843, in Henderson v. Henderson (1843), 3 Hare 100, 67 K.R. 
313, Wigram, V.-C., said, atpp. 114,115:—
"... I believe I state the rule of the Court correctly, 

when I say that, where a given matter becomes the subject of 
litigation in, and of adjudication by, a court of competent juris
diction, the Court requires the parties to that litigation to Ix-ing 
forward their whole case, and will not (except under special 
circumstances) permit the same parties to open the same subject 
of litigation in respect of matter which might have been brought 
forward as part of the subject in contest, but which was not brought 
forward, only because they have, from negligence, inadvertence, 
or even accident, omitted part of their case. The plea of res 
judicata applies, except in special cases, not only to points upon 
which the Court was actually required by the parties to form an 
opinion and pronounce a judgment, but to every point which 
properly belonged to the subject of litigation, and which the 
parties, exercising reasonable diligence, might have brought for
ward at the time.” In that case he allowed a demurrer to the 
plaintiff’s bill of complaint, but gave leave to amend.

In Hunter v. Stewart (1861), 4 DeG. F. & J. 168, at p. 179, 
45 K.R. 1148, Lord Chancellor Campbell said:—

"It is indeed true that the case made by the second bill must 
be taken to have been known to the plaintiff at the time of insti
tution of the first, and might have been then brought forward, 
and it may be said, therefore, that it ought not now to be enter
tained; but I find no authority for this position in civil suits, and 
no case was cited at the bar, nor have I been able to find any in 
which a decree of dismissal of a former bill has been treated as a 
bar to a new suit seeking the same relief but stating a different case, 
giving rise to a different equity.’’

Now, having in view that previous state of the law, what are 
the circumstances in the present case? Here was an incomplete,
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indefinite, ambiguous clause, which, if it was as alleged not in 
accordance with the application, could not have binding effect. 
The defendants had not even filled it up, and gave no intimation 
that they relied upon it, and, as already mentioned, set up an 
inconsistent defence, and for the first time, after the evidence 
necessary to meet the issues raised, alter trial and judgment, and 
after the lapse of the year within which the action may be brought 
under the 24th statutory condition, put forward what, if the 
plaintiffs are right, would be a dishonest contention. Until that 
was done, the plaintiffs would not know that they had any cause 
for seeking rectification, and it might indeed be said they had till 
then no cause for such an action, and the company might well say, 
in answer to such an action, that it had never contended contrary 
to the intention, and that of course the policy was to be in accord
ance with the application.

The case is very different from Poulett v. HiU, [1893] 1 Ch. 277 
(referred to in the Court below), where the mortgagees, pending 
their foreclosure action, in which they claimed and were entitled 
to a personal order for payment, also brought a separate personal 
action against the mortgagor for payment.

The plaintiffs here are in fact in the position of the plaintiffs 
Carroll et al. in Erie County Natural Gas and Fuel Co. v. Carroll, 
[1911] A.C. 105, as detailed at p. 111. They had in 1891 made an 
agreement for sale to the Erie company of gas-wells, with a clause 
reserving a free supply of gas for their lime-kilns and works, and 
the agreement had been followed by a conveyance which did not 
contain that clause. The Erie company, however, had lived up 
to it and supplied the gas, but in 1894 sold out to the Provincial 
company, who refused to do so. The plaintiffs thereupon sued the 
Provincial company to enforce the clause, but their action (Carroll 
v. Provincial Natural Gas and Fuel Co. of Ontario (1896), 26 Can. 
S.C.R. 181) was dismissed after appeal, as it was considered that 
their conveyance had superseded the agreement. Then, in 1890, 
they brought a second action against the Provincial company, 
joining the Erie company as defendants, to obtain reformation 
and damages. Rectification was granted in a series of appeals 
('Carroll v. Erie County Natural Gas and Fuel Co. (1899), 29 Can. 
S.C.R. 591), and leave to appeal further was refused by the Privy 
Council, and damages were assessed by the Master at a sum over
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1100,000, but, after a third series of appeals, reduced, for want of 
proof, to nominal damages, but yet damages, and these were awarded 
against the Provincial company, the defendants in the first action. 
In [1911] A.C. at p. 116, it is pointed out that the omitted clause, 
on rectification, amounted to a contract of the Erie company 
binding on the Provincial company. In 26 Can. 8.C.R. at pp. 
693 and 594, the Supreme Court said.—

“No case for rectification having been made by the first action, 
. . . it is impossible upon any recognised principle applicable
to the defence of res judicata to hold that such an answer to the” 
(second) “action can be maintained. . . . It is not material
to say that the appellants might, if they had so elected, have made 
an alternative case for relief on the ground of mistake in their first 
action; it is sufficient to say that they did not in fact do so and 
that no such question was there in issue.”

If it was not open there, it would not be here, and, if not 
res judicata, I am unable to see any other respect in which it is 
cither vexatious or frivolous. It certainly does not present itself 
to me as a case in which what has l«en called the "might and 
ought” principle should be applied, on the ground that the plain
tiffs had fair opportunity and might and ought to have brought 
this up in the former action.

The Court has inherent jurisdiction, independent of any general 
orders, to prevent abuse of its process and merely vexatious actions. 
This was made use of in Laurance v. A'orreys, 11890), 15 App. Cas. 
210, affirming the judgment of the Court of Appeal, ( 1888), 39 Ch. D. 
213, but it was pointed out (p. 219) that it should be very sparingly 
exercised, and only in very exceptional cases, and Lord Watson 
characterised its use as exceptional treatment in that case. The 
Court was careful to say that it did not act under the Rule cor
responding to our Rule 124, or any order or rule, nor l«cause of 
the dismissal of the previous action with refusal of application to 
amend, nor 1 «cause the statement of claim did not disclose a good 
cause of action if proved, nor I «cause the story therein of a seventy 
year old fraud was highly improbable and one which it was difficult 
to believe could be proved, but l«causc in the circumstances it was 
a myth which had grown during the litigation and was incapable 
of proof. That inherent jurisdiction is partly embodied in our 
Rule 124, which allows pleadings to he struck out if disclosing no
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reasonable cause of action or defence, and thereby, in such case, 
or if the action or defence is shewn to be vexatious or frivolous, the 
action may be stayed or dismissed or judgment be entered accord
ingly. The Rule has only been acted upon in plain and obvious 
cases, and it should only be so when the Court is satisfied that the 
case is one beyond doubt, and that there is no reasonable cause of 
action or defence. But, looking at the cases already referred to 
and others, I think it can hardly be said here that the facts dis
closed as to the former action bring the case within such a category 
that the plaintiffs should be turned out of Court upon an inter
locutory motion made in Chambers, though after argument given 
the status of a motion in Court.

On the other ground for the motion, that the action is too late, 
the plaintiffs perhaps are on weaker footing. By Rule 222, a party 
may at any stage apply for such judgment or order as he may upon 
any admission of facts be entitled to or where the only evidence 
consists of documents. The defendants have put in the appeal- 
book setting out the policies. The present pleading shews that the 
fire was more than three years before the new action. The policies 
shew that they contain the 24th statutory condition without any 
variation. That condition bars any action for the recovery of any 
claim and by virtue of the policy after one year. The plaintiffs 
allege that they applied for policies subject to those statutory 
conditions. If therefore the policy were rectified, the plaintiffs 
would still be seeking to recover by virtue of it, and would be too 
late by its terms. But it appears that these policies were issued 
in 1913 and renewed in 1916, a three years’ premium being paid 
upon each occasion. It may well be that the plaintiffs may be 
able to shew such facts as to estop the defendants from setting up 
the time-limitation, in the face of the course they pursued. If one 
party has deliberately induced another to believe that a contract 
has a different meaning until by its terms it is too late to claim 
under it, I would be loath to think that the law could not in any 
state of facts give relief. This does not seem to me a case in which 
the defendants should be relieved from pleading in the ordinary 
way or the plaintiffs prevented from setting up such reply as the 
facts may seem to them to justify, and having the issues of law or 
fact disposed of in the due ordinary course. I do not know whether 
there is any reason for asking rectification apart from recovery of
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the money. If there is, it may well be questioned whether the 
24th condition would apply.

Ae to the alternative relief of damages asked for by the plaintiffs 
by rt as m of their being induced to receive and act upon a policy as 
meaning something different from what it appeared to be, there is 
no reason that I know of why such an action should not lie. To 
justify the use of Rule 124, a statement of claim should not be 
merely demurrable, but it should be manifest that it is something 
worse, so that it will not be curable by amendment: DadsweU 
v. Jacobs (1887), 34 Ch. D. 278, 281; Republic of Peru v. Peruvian 
Guano Co. (1887), 36 Ch. D. 489; and it is not sufficient that the 
plaintiff is not likely to succeed at the trial: Boaler v. Holder 
(1886), 54 L.T.R. 298.

On the face of things, these plaintiffs shew a meritorious claim 
to relief of some sort. It may be that they will not ultimately 
succeed, but they are, I think, entitled to liave all the facts dealt 
with and not have their action snuffed out thus summarily.

I would allow the appeal, give the defendants time to plead, 
and the plaintiffs, if they desire it, leave to amend; costs in the 
cause throughout.

Clute and Sutherland, JJ., agreed with Magee, J.A.
Riddell, J.:—The plaintiffs sued upon twelve separate policies 

of insurance in the same form. Relying upon their interpretation 
of the policies, they proceeded through the Courts to the Supreme 
Court of Canada with the result that it was held that they had 
misinterpreted the contracts in a particular which was material 
in the case of some (six) of them. The misinterpretstion was 
immaterial as to the others, and the plaintiffs have judgment on 
these.

They now bring an action to rectify the policies on which they 
failed. Mr. Justice Middleton dismissed the action as an abuse of 
the process of the Court, and the plaintiffs ne w a; ; eal.

In my view, the stage at which the defendants first raised their 
successful contention as to the true meaning of the policies is 
wholly immaterial—equally so the omission of the plaintiffs to 
ask for an amendment of their pleading as suggested in the Appel
late Division.

That there was a contract of insurance between the parties is 
undoubted (I treat all the policies as one for convenience); and
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it is also beyond question that the contract contained within 
itself a canon of interpretation: Statutory condition 8—“After 
application for insurance it shall be deemed that any policy sent 
to the assured is intended to be in accordance with the terms of 
the application . . . ” Consequently, whatever may be the
form, the wording, of the policy, it must be interpreted as being in 
accordance with the application. In many cases the application 
is almost, if not quite, as important as the formal policy itself. 
Therefore, where the plaintiff sues on an insurance policy, the 
application is always competent evidence; it may indeed be 
unnecessary liecause the plaintiff may rely upon the precise 
wording of the policy itself, but it could not be rejected, as it is 
really a part of the contract, being the dictionary by which the 
words of the formal policy are to be interpreted. It can in no case 
be necessary to ask for an amendment or rectification of the formal 
policy; whatever its wording, it must be interpreted by the appli
cation.

Had then the plaintiffs put in or proved the application at 
the trial, they would, on the record as it stands, have had all the 
relief they can obtain in the new action.

I agree with Mr. Justice Middleton in his reasons, and add the 
above, which was suggested by my brother Magee on the hearing 
of the appeal.

The complaint that the defendants did not specifically set up 
the interpretation upon W'hich they succeeded until the case w as 
in appeal is much pressed by the plaintiffs, but I am unable to 
see any cogency in the argument based upon it.

A defendant when sued on a special contract is not bound to plead 
its terms or the interpretation he puts on it: Lake Erie and Detroit 
River R.W. Co. v. Sales, 11896), 26 Can. 8.C.R. 663. See especially 
per Gwynne, J., giving the judgment of the Court, at p. 677. The 
meaning of the contract is always an issue unless it be specifically 
admitted. And it certainly would be an alarming doctrine to say 
that, because a litigant did not at the trial thoroughly appreciate 
his rights under a written document, he should be precluded from 
asserting them in an appellate Court: this would be a reactionary 
step, in view of the liberalising of our practice of enabling litigants 
to obtain their rights irrespective of slips and mistakes.
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In the view I take of the case, the plaintiffs must be considered 
as saying: “Our case really depended on the application; we made 
a mistake and did not give evidence of the application. Therefore 
v.i' failed. Let us have another trial so that we may put in the 
application.”

Without saying what might have been done if the action were 
still pending in the Courte of Ontario, this could not be allowed 
after having been heard and determined in the Supreme Court of 
Canada.

As to a claim for damages—there can be no doubt that an 
action lies for fraud in inducing a contract, although the contract 
itself must stand: S. Pearton & Son Limited v. Dublin Corporation, 
[1907] A.C. 351.

This was not argued before us, but such a claim is at least 
indicated in the statement of claim, and that part should not be 
dismissed.

To that extent only the appeal should be allowed, without 
costa here and below.

Masten, J.:—But for the fact that the Supreme Court of 
Canada has otherwise determined, I should have been of opinion 
that since the Ontario Judicature Act came into force it was 
incumbent on a plaintiff making a money demand to put forward 
all the several alternative claims pursuant to any one or more of 
which he claimed to recover, and, failing to do so, that he would 
not be permitted to bring a second action.

But I am unable to distinguish the present case from Carroll v. 
Erie County Natural Gat andFuelCo.,29 Can. S.C.R. 591, and I think 
we are bound under the authority of that case to hold that re
formation of the policy of insurance may be sought in the present 
action, notwithstanding the dismissal of the former action, wherein 
the plaintiffs claimed to enforce the contract without reformation.

I cannot think that the plaintiffs ought to be debarred from 
their present action bvause, in the course of the argument of the 
apjieal in the former action, a suggestion was thrown out by the 
Court which might have enabled the question of reformation to be 
raised in that action; more especially so when it was not further 
referred to or noticed in the reasons for judgment.

But I think it plain on the record that this action is, under the 
24th statutory condition, too late, and I am unable to understand
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what facta the defendants could plead to establish an estoppel. 
No basis for such an amendment of the claim or for a reply was 
suggested by Mr. Macdonald in his very able argument, and I 
confess I am unable to imagine them.

I agree that the Court should be chary of summarily disposing 
of an action on a motion such as this; but, on the argument, counsel 
for the appellants, having a very complete grasp of the case, 
stated quite frankly that on this branch no further facts could be 
presented at a trial.

Under the circumstances, a refusal of the motion would be 
tantamount to a declaration that Rule 124 is practically abrogated.

I would dismiss this appeal and confirm the order of 
Middleton, J., so far as it relates to the branch of the action 
which seeks to reform the policy and to claim on the policy 
so reformed.

As regards the claim for damages for fraud, I think that the 
principle of Carroll v. Erie County Natural Gat and Fuel Co., 29 
Can. 8.C.R. 591, applies, and that this claim is not barred 
by the result of the former action.

If the plaintiffs deem it worth while to proceed with that 
branch of their case, I think they are entitled to do so. I would 
allow the appeal to that extent, without costs.

Order at stated by Magee, J.A. (Riddell and Master, JJ., 
dissenting in part).

MICHAUD T. EDWARDS.
S ask niche nan Court of Ap/Mul, Haulinin, C.J.S., Xewlante, La mont, and 

Ehrood, JJ.A. July It, 19tO.

Negligence (| 1 B—5)—Scaffold «écran foi PLvsrBRisu purpohks
—Falling of-------Prima facie evidence of neulioenck ok

DEFENDANT—WITHDRAWING CARE FROM JURY.
The fwt that a scaffold erected by defendant for olastering purposes 

gave way under the weight placed upon it, is nrimA facie evidence of the 
failure of the defendant to provide a reasonably safe scaffold; that k of 
negligence on his part, with this pritnd facie evidence established the ease 
cannot properly be withdrawn from the jury.

Appeal by plaintiff from the trial judgment \sithdraving the 
cane from the jury in an action for damages for injuries caused by 
the falling of a scaffold erected for plastering purposes.

W\ F. A. Turgeon, K.C., for appellant.
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The judgment of the Court wae delivered by
Lamont, J.A.:—The question involved in this appeal is: was 

the trial Judge justified in withdrawing the case from the jury.
The defendant w as a sulecontractor under agreement to do the 

plastering of a church, of which J. P. Tremblay and J. A. Tremblay 
were the contractor. The plaintiff was employed by the defend
ant to plaster, and for tliis purpose was directed to work upon a 
certain scaffold. The plaintiff did so, the scaffold fell down, and 
the plaintiff was precipitated to the floor of the church, a distance 
of some 30 ft., sustaining serious injuries, for which lie now claims 
damages on the ground that the defendant w as in duty liound to 
furnish him with a safe place in which to work, and that he failed 
so to do.

The defence set up was, that, under the defendant’s contract 
with the Tremblays, the latter were to supply the scaffolding 
required by the defendant for his work, and, in fact, did supply it; 
and the defendant had, therefore, a right to assume that the 
scaffolding erected by the Tremblays was proper scaffolding for 
plastering purposes.

The evidence shews that the scaffold in question had lreen 
erected by the Tremblays for their work in the erection of the 
church, and that for such work it was sufficient. It also shewed 
that the defendant's work in plastering placed a much heavier 
load uixm the scaffold than did the work of the Tremblays, and 
that the scaffold broke liecause it was not strong enough to carry 
the weight of mortar and the men the defendant placed upon it. 
In addition the evidence disclosed that the defendant examined 
the scaffold and thought it too light for his work. He admits 
that he had a conversation with Father Maillard in which he told 
Father Maillard that it was too light. Father Maillard goes 
further, and says that not only did the defendant admit that it 
was too light, but that he said that he would see aliout it. A 
manlier of witnesses testified that, from the bending of the scaffold 
lioards under the load placed upon it, it appeared over-loaded.

At the close of the plaintiff's case, the trial Judge held that 
there was no evidence of negligence on part of the defendant, 
and he withdrew the case from the jury and dismissed the plaintiff’s 
action.
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The argument pressed by counsel for the defendant upon the 
trial Judge, according to the appeal book and upon us, was, that 
under the defendant’s contract with the Tremblays, they were 
under obligation to erect for the defendant the scaffolding neces
sary for the purposes of his sub-contract, and that the defendant 
was justified in assuming that the scaffold was strong enough, 
particularly as the foreman for the main contractors had assured 
him that it was.

The defendant's duty was to provide a reasonably safe scaffold 
for his employees to work upon. Ainslie Mining tfr Hy. Co. v. 
McDougall, (1909), 42 Can. 8.C.R. 420. He did not perform that 
duty. The scaffold provided was not reasonably safe.

In Créât H estern Ry. Co. v. Braid (1863), 1 Moo. P.C.C. 101, 
15 K.R. 640, Lord Chelmsford, in giving the judgment of the 
Privy Council, says, at page 116:—

There can be no doubt that where an injury is alleged to have arisen from 
the improper construction of a railway, the fact of its having given way will 
amount to primà Jade evidence of its insufficiency, and this evidence may 
become conclusive from the absence of any proof on the part of the company 
to rebut it.

In the present case, not only was there an allegation of tlm 
improper construction of the scaffold, and tliat it gave way, but 
there was the positive testimony that it gave way liecause it had 
not been constructed sufficiently strong for the work it was called 
upon to do. This was primA facie evidence of the failure of the 
defendant to provide a reasonably safe scaffold; that is, of negli
gence on his part. With this jirimA facie negligence established, 
the case could not properly lie withdrawn from the jury. The 
establislunent of a primA facie case placed the onus upon I lie 
defendant of shewing circumstances which justified or excused 
his failure to provide a safe scaffold for his men. That onus he 
did not discliarge, as no evidence was given on his liehalf. The 
only justification or excuse offered was, that under the cirri.in
stances he had a right to assume that the Tremblays had ereclid 
a proper scaffold. Whether under the circumstances lie was 
entitled to act upon tliat presumption, was a question of fart for 
the jury. In determining that question, the jury would have to 
take into consideration the fact that the defendant had examined 
the scaffold himself and that he believed, and had reasonable
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grounds for believing, that the Tremblays liad not erected a 
scaffold sufficiently strong for his work.

I am therefore of opinion tliat there was evidence to go liefore 
the jury, and that the trial Judge erred in withdrawing the case 
from it.

The appeal should, therefore, lie allowed with costa, the 
judgment in the Court below set aside and a new trial ordered. 
Costs of the former trial to lie costs in the cause.

Judgment accordingly.

BRYANS v. PETERSON.

Ontario Supreme Court, Appellate Division. Magee, J.A., Clute, Riddell, 
Sutherland and Marten, JJ. March td, 19H).

Principal and sv*r.TY (| 1 B—11)—Chattel moktlaue—Note as
COLLATERAL—1’aII.VKK To PILE STATEMENT—New MOKTI1AUE TAKEN
—Extension ok time—Release ok makers ok note.

In onler to make a chattel iiiorlgugc a valiil security for all puriswcs, 
il must be filed and liefore *he end of the year a renewal si uteri.ent must 
Isi filed. Failure to file the renewal statr-lnent, and the granting of 
time to the debtor hv taking a new mortgage for amount of I he debt, 
releases the makers of a promissory note given as collateral to the first 
chattel mortgage.

|Croydon (lae Co. v. Dickinson (1876), 2 ( MM). 4b; Egbert v. National 
Crown Hank, 42 D.L.R. 326, [19181 A.C. 903, referred to.)

Appeal by plaintiffs from the judgment of Kelly, J., in an action 
ii]Kin a promissory note given as collateral security to a chattel 
mortgage. Affirmed.

The judgment appealed from is as follows:
Kelly, J.:—The following facts will help to a proper under

standing of the reasons for the conclusion I have come to:— 
The plaintiffs are the executors of the will of William Bryans, 

deceased, and sue to recover upon a promissory note made by the 
defendants Peterson and Rickaby and one John Knight, of whose 
will the defendants Richard Knight and Christina Knight are 
executors. The note, which conta ns terms additional to the 
usual form, is as follows:—
“31,000.00 Bruce Mines, Ont., February 20th, 1914.

“One year after date, we jointly promise to pay Mr. William 
Bryans or order at his place of residence in the Town of Bruce 
Mines, Ont., the sum of one thousand dollars, for value received, 
with interest at 6% per annum till paid. This promissory note
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is given as collateral security to a chattel mortgage bearing even 
date herewith and given by David B. Tees to William Bryans 
to secure payment of 12,700 and interest as therein provided, and 
this note is given as an accommodation note on behalf of the 
said David B. Tees.

“John Knight.
"F. W. Rickaby.
“N. H. Peterson.”

William Bryans had been a prominent farmer in the Township 
of Plummer and a leading man in the community in which he 
resided; and at the time of the transactions which have given 
rise to this action he had retired to and was living in the Town of 
Bruce Mines, of the municipal council of which he was a member 
in 1913. Though deficient in education, he was an intelligent, 
shrewd business man, who looked after his own business affairs. 
David B. Tees, a young man, then residing in Bruce Mines, con
templated purchasing a store-business in the early part of 1914. 
Tees not having the necessary money to do so, William Bryans 
was approached and asked to advance what lie required. Bryans 
had known Tees intimately and held him in high regard, as did 
other residents of the town. Bryans agreed to lend Tees 12,700 
on the security of a chattel mortgage on the stock in trade of 
the store-business which he proposed to purchase and on new goods 
to be brought into the stock, the amount to be further secured 
by a mortgage upon a vacant lot in the Town of Sudbury which 
Tees owned.

The defendant Peterson, a solicitor then and still practising 
his profession in Bruce Mines, was retained to draw the necessary 
documents; the defendant Rickaby, a publisher, who, as he put 
it at the trial, engages in real estate “on the side,” was interested 
in behalf of Tees’ vendor in making the sale to Tecs of the 
store-business. On the 20th February, 1914, a chattel mortgage 
for $2,700 upon the stock of goods, and a mortgage for $800 on 
the Sudbury lot from Tees to Bryans, were executed. Peterson 
then informed Bryans of the necessity of renewing the chattel 
mortgage within the year from its registration if not paid off by 
that time; and he also suggested that the land mortgage be regis
tered; but Bryans was reluctant that this should be done, lest it 
embarrass Tees in making a sale of the land, which, to Bryans’
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knowledge, he contemplated. Tees was not present when the 
question of registration was brought up. Bryans then, in Peter
son’s office, asked if a note could not be given him in lieu of the 
land mortgage. Peterson communicated with Rickaby and then 
with Knight, both of whom came to Peterson's office, when it 
was arranged that a note should be given by these three, but on 
the understanding that Peterson should retain, as security for the 
makers of the note, possession of the mortgage, also drawn and 
executed in Bryans’ favour on the Sudbury lands. The note now 
sued upon was then prepared and signed. At the same meeting, a 
memorandum, of which the following is a copy, was also prepared, 
and signed by Bryans:—

“Memorandum of understanding had between William Bryans 
and F. W. Rickaby, John Knight, and N. H. Peterson 
respecting an accommodation note given by last three above 
named in favour of William Bryans on liehalf of David B. Tees, 
said note bearing even date herewith.

“In the event of the said David B. Tees paying the said 
William Bryans the sum of 12,000, at least, on account of a 
chattel mortgage given by said Tees to said Bryans, within one 
year from date hereof, and in the event of the said Tees keeping 
up his stock in trade to the amount or value of $2,700, with same 
covered by fire insurance in favour of said Bryans, then, in such 
events, the said William Bryans covenants, for himself, his heirs, 
executors, administrators, or assigns, jointly with said Rickaby, 
Knight, and Peterson, to deliver up to said lastly named parties, 
the accommodation note this date signed by them on behalf of 
David B. Tees.

“Dated this 20th day of February A.D. 1914.”
This was retained by Peterson for the makers ol lli , and 

a copy (unsigned) was then given to Bryans and was pro
duced by the plaintiffs at the trial. Tees had no knowledge of 
the giving of the note or of this memorandum until after William 
Bryans’ death, which occurred on the 26th February, 1916, and 
until after the fire which destroyed his stock of goods in June, 
1917. Prior to the end of 1914, Tees made several payments, 
aggregating $500, on the principal of the chattel mortgage, thus 
reducing it to $2,200: payment of interest was also kept up. On 
the 1st February, 1915, Bryans made a further loan of $500 to
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Tees, and assumed to advance it on the security of the chattel 
mortgage of the 20th February, 1914. Peterson had nothing 
further to do with this chattel mortgage or with the dealings 
between Bryans and Tees from the time the chattel mortgage 
was made until the 25th February, 1915, when Bryans came to 
his office and produced the chattel mortgage, evidently with the 
intention of haring it renewed; on it being pointed out that it 
had expired, he gave instructions to Peterson for a new chattel 
mortgage from Tees for 12,700, covering such of the goods formerly 
mortgaged as Tees still had in his possession and his new goods 
and new fixtures in the new store of which he had recently taken 
possession. The new mortgage was prepared and executed on 
the 25th February, 1915, and was registered, and Bryans retained 
possession of it. All this was without the knowledge of the 
makers of the note, except Peterson, who acted only in a pro
fessional capacity.

On instructions from Bryans, a discharge of the chattel 
mortgage of the 20th February, 1914, was drawn, and it was 
executed by him and registered on the 6th March, 1915. In 
the latter part of 1915, Bryans made a further loan to Tees on his 
promissory note; so matters stood when Bryans died on the 6th 
February, 1916.

In February, 1916, and February, 1917, the plaintiffs filed 
renewal statements of the mortgage of the 25th February, 1915. 
After William Bryans’ death, the question of enforcing payment 
of the mortgage, then overdue, came up for consideration by 
the executors, and the matter was discussed between them and 
their mother, William Bryans’ widow, when it was decided to give 
Tees further time for payment. Then the fire occurred in June, 
1917, causing a total loss of the mortgaged goods, which were not 
insured; the plaintiffs, though they applied for insurance, did 
not or could not procure it.

The defendants have set up that they are released by reason 
of the manner in which the mortgagee and the plaintiffs dealt 
with the debtor, Tecs, and the security of the chattel mortgage; 
and also liecausc of the conditions upon which the note was 
given. The plaintiffs say that the makers of the note did not 
become mere sureties for Tees or his indebtedness to William 
Bryans, but that they became primarily liable to the extent of
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the note u collateral and additional eecurity for the chattel 
mortgage and the debt it repreeented. Even on that hypothesis, 
the creditor owed a duty to the makers of the note so to deal with 
the chattel mortgage as not to prejudice them if he desired to hold 
them liable. The note on its face is collateral security to the 
chattel mortgage of the 20th February, 1914. Not only did 
Bryans neglect to renew that mortgage within the statutory time, 
thus rendering it null and void as against creditors and subse
quent purchasers and mortgagees in good faith for valuable con
sideration, but he deliberately destroyed it and put it out of 
existence as a security for the debt it represented. The new 
mortgage was to secure a sum different from the amount unpaid 
on the earlier mortgage at the time of its expiry and on different 
terms of payment. By the terms of the earlier mortgage, 12,000 
of the princii>al became due on the 20th February, 1915. Had 
the mortgagee insisted on prompt payment by the mortgagor 
according to its terms, and had payment Iwcn refused, resort to 
proceedings on the mortgage would, no doubt, have realised the 
amount of the mortgage-debt, the evidence shewing that the 
mortgaged goods were ample to meet the total then unpaid. 
Taking the new mortgage operated as payment of the prior mort
gage, and the mortgagee’s remedy was therefore upon the latter 
mortgage, to which the note was not collateral.

But I am of opinion, when all the evidence is considered, that 
the note was not merely collateral. “Collateral” in its literal 
sense means “situate at the side of,” hence “parallel or additional,” 
and not, unless the nature of the transaction requires that a 
different meaning should lie given it, secondary: In re A thill, 
Athill v. AthiU (1880), 16 Ch.D. 211. It is a question of con
struction, having regard to the nature of the transaction and 
of the securities and the manner of the dealings of the parties 
with them. I do not think that, when it was proposed that the 
note should be given and having regard to the circumstances 
in which it was given, it was the intention that these two securities 
(the chattel mortgage and the note) should contribute ratably, 
but rather that the chattel mortgage should be available and 
lie resorted to in priority to the note. If that is the correct view, 
and I think it is, then the note was collateral, not in its literal 
signification, but in its secondary sense—it was auxiliary, and
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ONT- only to be reeorted to in aid of the principal security. Bryans’
8. C. manner of dealing with IVs lends additional support to this

BiÎtans construction. On these grounds alone the makers would have
•etemon *wen ^leased, and the case might rest here. But there is another

and more positive reason why the defendants should be held 
discharged.

In the negotiations in Peterson’s office, which followed Bryans' 
proposal for the note, there was a verbal understanding that 
if at any time he decided to take the land mortgage that would 
be in satisfaction of the note.

When the chattel mortgage and the note were executed, 
Bryans took and thereafter retained possession of them; but the 
land mortgage was retained by Peterson for the defendants in 
pursuance of the agreement, and remained in his custody until 
a later date, when Bryans informed him that he had decided to 
take it; then it was sent to the registry office for registration, 
but was returned t«cause of some objection raised by the Regis
trar. From that time it was held, not for the defendants, but 
for Bryans, and since his death the plaintiffs have received a 
conveyance of the Sudbury property in lieu of that mortgage 
thereon, and to the time of the trial they had retained the owner
ship of the property.

Even if the defendants had not I «en released by the discharge 
of the chattel mortgage and by the manner of Bryans' dealing 
with the principal debtor, Tees, they undoubtedly were released 
when they gave up the benefit of the security of the Sudbury 
property. I have not overlooked what was urged in respect of 
the memorandum which was executed by Bryans when the 
original mortgage was given. The verbal agreement that on 
Bryans taking over the Sudbury mortgage the note would be 
delivered up was a separate and distinct agreement and is not 
affected by the terms of the memorandum. Nor have I disregard
ed the conflict between the evidence of Peterson and that of 
Mr. Williams, solicitor for the plaintiffs, as to what took place 
between them early in 1918, when the latter demanded payment 
of the note: it is not on what then took place that the case is to 
be decided, and it is unnecessary to decide which of them is 
mistaken.
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As against Bryans’ estate there is ample corroboration of the ONT-
evidence of Petenon and Rickaby from the documents them- 8. C.
selves and from the evidence of Tees. Rickaby’s evidence I Bbtuis 
accept without reserve; it was given with c ndour and straight- 
forwardness. Peterson’s also I have no reason to discredit on 
any of the happenings in William Bryans’ lifetime. It is con
sistent with other parts of the evidence.

The action will be dismissed with costs.
Crayton Smith, for appellants.
J. E. Irving, for respondents.
Riddell, J.:—The facts in this case are set out in detail in Ruuw. 

the reasons for judgment of Mr. Justice Kelly: the material facts 
are few and simple; in my view they are these:—

The defendants—one of them, Peterson, being a solicitor—gave 
a promissory note for 11,000 to the deceased Bryans as collateral 
security for a chattel mortgage for $2,700 given by one Tees to 
Bryans, part due in one year and the balance at a later day.
Bryans filed the chattel mortgage, but omitted to file a statement 
of renewal. On consulting Peterson, Bryans was advised to 
take a new chattel mortgage, and did so, receiving a chattel 
mortgage for $2,700, payable at a later day.

The plaintiffs as executors of Bryans bring action on the note, 
and, failing at the trial, now appeal. As against all but Peterson, 
it is plain that the granting of time by the second chattel mortgage 
releases the sureties. That indeed, while it is not explicitly ad
mitted, is scarcely controverted by Mr. Smith. He argues, 
however, that Peterson is not therel y released, as he advised the whole 
transaction and did not warn his client, Bryans, of the effect.
1 agree in that contention. A solicitor is not allowed to advantage 
himself by his own neglect or ignorance: Gemmill v. Maealister 
(1863), 7 L.T.R. 841; Bulkley v. Wilford (1834), 2 Cl. & F. 102, 
at p. 177, 6 E.R. 1094 at 1122; Beevor v. Simpson (1829), Taml.
09, 48 E.R. 28; Horan v. MacMahon (1886), 17 L.R. Ir. (Ch.) 641.

But, before the default on the part of Peterson, and irre
spective of the substitute mortgage transaction, I think he 
had been released. It is clear law that the creditor must keep 
his securities from the debtor in the same condition as when the 
guaranty was given; and that, if registration or the like be neces
sary to make them valid and effective, he must register, etc.,



436 Dominion Law Reports. 53 D.LJL

ONT.

iTc!
Brtansa

Peterson. 

Riddell. I.

etc.: Walton v. Aleoek (1853), 1 8m. à G. 819, 65 E.R, 138; 
Wuljf v. Jay (1872), L.R. 7 Q.H. 756; Pledge v. Butt (1860), Johns. 
663, 70 E.R. 585.

To make a chattel mortgage a valid security for all purposes 
it must be filed; and before the end of the year a renewal state
ment, etc., must be filed. The chattel mortgage was filed, but 
no renewal statement was filed. Thereupon it was effective 
only between mortgagor and mortgagee, and the rights of creditors 
became paramount. This may have done no harm in fact, but 
that is not the test.

The Judicial Committee, in discussing the effect of an alteration 
in the contract, says: "If it is not self-evident that the alteration 
is unsubstantial, or one that cannot be prejudicial to the surety, 
the Court will not, in an action against the surety, go into an 
inquiry as to the effect of the alteration, or allow the question 
whether the surety is discharged or not to be determined by the 
finding of a jury as to the materiality of the alteration, or on the 
question whether it is to the prejudice of the surety, but will hold 
that in such a case the surety himself must be the sole judge 
whether or not he will consent to remain liable, notwithstanding 
the alteration, and that if he has not so consented he will be dis
charged. This is in accordance with what is stated to be the law 
by Amphlett, L.J., in Croydon Gat Co. v. Dickinson (1876), 2 
C.P.D. 46 at 51: "Egbert v. National Crown Bank, [1018] A.C. 903, 
at pp. 908, 909, 42 D.L.R. 326, at pp. 328, 329.

I can see no difference (to the disadvantage of the surety) 
between an alteration in the express contract between creditor 
and debtor and in the implied contract between creditor and 
surety. Here the creditor desires the surety to accept a chattel 
mortgage invalid against creditors for one valid against creditors. 
That is not a case where “it is, without inquiry, evident that the 
alteration is unsuletantial, or that it cannot be otherwise than 
beneficial to the surety:” [1918] A.C. at p. 908, 42 D.L.R. at p. 
329; and I think the surety is relieved.

The subsequent conduct of Peterson may give rise to some 
other and different right in the plaintiffs, but we are not called 
upon to express any opinion on that point.

I would dismiss the appeal.
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Maoee, J.A., and Gluts and Sutherland, JJ., agreed with ONT- 
Riddell, J. 8. C.

Mastbn, J.j—I agree with the conclusion and with the reasons Bryans 
therefor of my brother Kelly, also with what has fallen from my |,ETL'^UN 
brother Riddell in this Court, and 1 desire to add but one word.

It must be clearly borne in mind that the term “collateral 1
security" is not a legal but a commercial term, of somewhat 
loose and vague import, and that in the present case the agree
ment on which this action is founded is collateral in the sense 
that it is ancillary and subsidiary not only to the personal obliga
tion of Tees, the primary debtor, but ancillary and subsidiary 
to the original chattel mortgage taken by Bryans from Tees to 
secure the loan.

In my view, the conclusion of the Court rests fundamentally 
on that circumstance.

tpeal dismissed.

KELLER v. SCHULTZ. 8ASK.
S<ukulrhfiran Cuurt of Apjs'ul, IInullum, Xnilaml*, Lamont and C. A.

Eltrood, JJ.A. July IS, 19S0.

Homestead (I IV A—33)—Homestead Act (Sara.)—Intention—Sale
or WITHOUT Win’* CONSENT—RllillT or WIPE TO ros*K#HlnN.

The intent inn of the IlomeHtewl A et, (1 (jeo. V. 1915 (Sunk.), ell. 29, 
i* to prevent the htlxbiunl front Helling or olherwine porting with the 
lion.eeteinl without hi* wife'* cornent, *o thot *lut limy tie inoureil lier 
home, end where o tninofer end certifie " of tille i* opt esidp for wont of 
Htieli contient tlie wife i* ulmt eutitleil to on tinier for |to**e**ion o* ogoinst 
the pnrehoeer.

Appeal by defendant from an order granted to plaintiff for Statement. 
Itossession of her husband'll homestead, which had I wen sold 
without lier consent. Affirmed.

I). Huskies, for appellant ; C. K. HotkveU, for respondent.
Haultain, C.J.8., concurred with Klwood, J.A. Hooiun,er a
Xkwlands, J.A.:—The plaintiff, the wife of one Fred Keller, Newtown, j.a. 

brought this action to set aside a transfer from her husband to 
defendant of tin* south-east quarter 28-20-25-W3rd, claiming 
the same to be her husband's homestead, and that she had not 
signed the transfer as required by the Homestead Act, ti <ieo. V.
1915 (Sask.), eh. 29. She further asked for possession of the said 
land. The trial Judge found tliat the land in question was her 
husband’s homestead, set aside, the transfer, and gave her an order
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for possession of the land. From the order for possession the 
defendant appeals.

From the finding that the land in question was the homestead 
of the plaintiff's husband the defendant has not appealed. A 
homestead, under the Exemptions Act, 9 Geo. V. 1918-19, eh. 24, 
is the home of the person in question, and is exempt from seizure 
under execution so that the debtor can make a living. This is 
shewn by the fact that, in addition to a homestead of ICO acres, 
there are suffeient cattle, horses, implements, seed grain, etc., 
exempt to work the same. That it is also for the benefit of his 
wife and children is shewn by the fact that it is also exempt frou. 
seizure for his debts after his death while they reside thereon.

The intention of the Homestead Act is to prevent the husband 
from selling or otherwise parting with his home w ithout his wife's 
consent, and as this consent is required after his death before his 
personal representative can dispose of the same, I think that the 
intention of the Act is to insure a married woman her home. As it 
would lie useless to her as a home if she could not live in it, I think 
she must necessarily lie entitled to possession, and, theiefore, the 
order of the trial Judge was right, and the appeal should lie dis
missed with costs.

Lamont, J.A., concurred with Elwood, J.A.
Elwood, J.A.:—The plaintiff is the wife of IVed Keller, who 

was the owner of the south-west quarter 28-20-25-west of the 3rd 
Meridian in the Province of Saskatchew an. In or about the month 
of November, 1917, the said Fred Keller, without the knowledge 
or consent of the plaintiff, transferred said land to the defendant, 
who sulisequently liecame the registered owner theieof under 
certificate of title. This action was brought to set aside said 
transfer under the provisions of fl Geo. V. 1915, eh. 29, as amended 
by 6 Geo. V. 1910, ch. 27.

The trial Judge found that the land in question was the home
stead of the said Fred Keller within the meaning of said ch. 2!) 
and ordered said transfer and certificate of title to the defendant to 
be set aside and jioescssion of said land to lie delivered to the 
plaintiff. From the portion of the judgment ordering possession 
to be delivered to the plaintiff, this appeal is taken.

The transfer and certificate of title issued to the defendant 
having liccn set aside, the title to the land would become revested
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in the plaintiff’s husband. The land has been found hy the trial 
Judge to he the homestead of the plaintiff’s husband. So long 
as it is the homestead of the plaintiff’s husband, the plaintiff and 
her family liave the right to reside thereon, and I apprehend that 
that right ean only lie interfered with when the plaintiff’s husband 
has acquired a domicile different from the land in question, with 
the right to compel the plaintiff to reside with liim, the land then 
would cease to lie the homestead.

The plaintiff at the present time, however, having the right to 
reside upon this land, she, in my opinion, lias the right to ixwsession 
of it as against the defendant.

In my opinion, therefore, this appeal should lie dismissed 
with costs. Appeal dismissed.

Re BURNSLAND Ltd.; BARR'S CASE.

Allierta Supreme Court, H'n/sA, J. June ti, I9t0.

Companies—( l V D—205 )—Subscriber for shares -Misrepresenta
tion ENTITLING TO RESCISSION—AGREEMENT TO SELL SHARES TO 
OTHER MEMEERS OP COMPANY—IllOHT TO HAVE NAME EEMOVED 
PROM REOISTER.

A subseritier for sluiree in s con i|mnv issued to him upon misrepre- 
semations sufficient to entitle him to rescission, is not entitled to have 
liis name removed from the register if he has entered into an agreement 
to aell his shares to other iiiemliera of the company. The agreement, 
expressly kee|w the shares alive and recognises them as Itis property.

Application by a subacrilier for shares in a company to have 
his name removed from the register. Application refused.

S. If. Field, for applicant.
A. H. Clarke, K.C., and If. C. Hobtrtxon, for liquidator. 
Walsh, J.:—In the settling of the list of contributories on the 

w inding-up of this company, a special case has liecn state I for the 
opinion of the Court, anil this lias, by the Master, with the consent 
of the parties, lieen referred to a Judge for his decision.

The facts n ay lie concisely stated as follows: liarr, to whom I 
will refer as the applicant, with other* of hit class, subwribed for 
sliaies in the company. A couple of years later, they elain ed to 
have learned of son e facts in connection with the purchase of the 
land for the acquisition of which the company hail I teen forn ed, 
and with respect to the constitution and distribution of the 
eon pany’s sliares with which they were not theretofore familiar, 
and they brought action in tiiis Court against the con pany and
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some of its director* and other* asking, airongat other thing., an 
injunction restraining the company front ratifying the purchase of 
the lands, or any other acts of the directors requiring ratification 
by the shareholders to render them valid and a declaration that 
they never became shareholders in the company or liable for calls 
on any shares therein. On the same day, an interim injunction 
was granted in the tern s of the above prayer. Two days later a 
settlement of tlie action was arrived at, the terms of which were 
embodied in a written agreement lietween the plaintiffs therein of 
the one part and certain of the individual defendants therein of the 
other part. The company was not a party to tliis agreement. By 
it, to put it shortly, these individual defendants agreed to buy the 
sliaree of these dissatisfied sharehohlers at the prices paid by them 
therefor with interest and to pay all calls made or to be made on 
them and to indemnify them against all liability therefor. Each of 
the shareholders agreed to transfer his shares to the nominee of the 
defendants upon payment in full therefor and not to vote on the 
san.e until after default had lieen made by the purchasers.

Shortly after tliis agreement was made, two special resolutions 
were passed by the company repealing the original articles of 
association and adopting new articles in their place and altering 
the division and value of the shares of the company's capital 
though the injunction which fori side the passing of such resolutions 
had not then been dissolved.

The aliareholders who were parties to the aliove agreement. 
seven months after its date, brought action against the other parties 
to it for specific performance of it in w hich they afterwards obtained 
a judgment for specific jierformance with a jiersonal judgment 
against the ilefendants therein for the amounts respectively owing 
to them under this agreement. The company was not a party to 
tliis action. This judgment directed a rectification of the com
pany's sliaie register by removing tlierefrom the names of these 
dissatisfied shareholders and substituting therefor the nominee 
of the purcliasers of their shares. The company refused to obc> 
this order and a motion at the instance of the plaintiffs in tlmi 
action including the applicant to con,pel it to do so was cut short 
by the w inding-up order.

The first question submitted for my opinion is whether or not 
the applicant, who was one of the plaintiffs in each of the above
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mentioned actions and a party to the aliove r ertinned agn-en ent, 
is, in view of the facts an<i proceedings above set out, entitled to 
have his name ren overt from the list of contributories. It is 
assumed, for the purposes of this case, that shares were issued to 
him upon n «representations sufficient to entitle him to rescission, 
and that he has not waived his rights arising therefrom, or estopped 
himself from setting them up as a defence otherwise than by 
reason of the facta contained in the submission and the accompany
ing documenta.

The applicant's right to rescind was lost by the commencement 
of the winding-up proceedings unlesa liefore then he had repudiated 
his shares and had commenced proceedings for recission. The 
bringing of the first action in which he w as a plaintiff was a pro
ceeding brought for the rescission of his contract to take these 
shares and it was an effective repudiation of them. It is contended, 
however, for the liquidator, that what followed the bringing of 
that action makes it impossible now for him to insist upon that 
repudiation. He says that the applicant by his above mentioned 
agreement recognized these shares as his property for he contracted 
to sell them and has procured a judgment of this Court for the 
spec'ric performance of this contract by these purchasers and a 
personal judgment against them for the amount owing to him in 
respect them of. The applicant’s answer to that is that, having 
elected to rescind, his election was not affected by thin agreement 
or by the proceedings afterwards taken hy him to enforce it, 
for his election having lieen once made was finally made. The 
agreement, moreover, he subn its, was not made or intended as a 
recognition of his contract to take shares but was the result of an 
endeavour on his part to obtain relief from liability in respect of 
it from the men who induced him into it, who promoted and incor- 
jioratrd the company and who in fact constituted it.

In re Hrimmead: Tomlin's case, [1898] 1 Ch. 104, is the authority 
principally relied upon in support of the applicant ’s position. In 
that case, an applicant for shares gave notice of motion for an 
order for the rectification of the register on the ground that he 
had applied for shares on the faith of misrepresentations in the 
company's prospectus. Before the motion could be heard a 
winding-up petition was presented. He gave notice of his inten-
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tion to appear aa a contributory on the hearing of the petition anil 
oppose it and he did appear on the hearing of and opposed the petition 
and was a party to an appeal from the decision. Wright, J., held 
that there was nothing in this amounting to a delilierate election 
to alter his ]>osition and that he did not intend to render himself 
liable for the shares but that lie « as throughout endeavouring to 
obtain relief from liability and so he ordered his name taken off 
the list of contributories.

In Foulkea v. Quartx Hill Co. (1883), 1 Cab. A EL 156, which 
contains the report of the judgment of the Court of first instance, 
the Court of Appeal held, according to the note appended to it, 
that “the issue of the writ" (claiming rescission of the contracti 
“ w as a definitive election to rescind and that this election was not 
affected by the sulwequent voting at the meeting." This reference 
is taken from Palmer’s Company Precedents, 11th ed., part 1, 
page 201, the juilgment of the Court of Appeal never having been 
reported. Wright, J., in Tomlin'» case, [ 1898) 1 Ch. at 107, doubted 
whether the Court n eant to lay down the rule so alisolutely as is 
stated in the aliove note, to which the learned author replies on 
this sail e page of Pain vr (201) that it is "difficult to see how so 
well-settled a rule could be laid down otherwise than alwolutely 
The judgm ents in Clough v. L. <t V.H'. Hy. (1871), L.R. 7Ex. 2ti, 
and Scarf v. Jardine (1882), 7 App. Cas. 345, are to the san e 
effect. 1 think tiiat the rule thus laid down must mean that the 
person entitled to make the election is liound hy it once it is mails 
so tiiat he cannot afterwards of his own motion withdraw it and 
adopt the other alternative tiiat was originally open to him but 
it surely must lie that he n ay thereafter so act with reference to 
it as to entitle the other party to say that he cannot insist on this 
repudiation, for it must lie open to both parties either by conduct 
or express agnsui ent to concur in the withdrawal of the original 
election and substitute the other alternative for it.

The case of He Metro/iolilan Coal Contumer»’ A»»ociatinii Ijd., 
(18911,64 L.T. 561, is much more like this one in principle than any 
I have liecn able to find though the acts relied upon there as evi
dencing the intention of the shareholder to withdraw his repu
diation of his shares were much more inconclusive than the acts 
here relied upon for that purpose.
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The motion was for rectification of the register by the removal 
of the applicant’s name therefrom on the ground of misrepresen
tation in the prospectus and it was met l>y the argument that after 
it was launched the applicant had attended a meeting of the com
pany and had attempted to sell his shares. Kekewich, J., whose 
judgment it is, says, at p. 562

Then, it is said, he cannot avoid his contract, because, notwithstanding 
his notice of motion given on May 8, he determined to abide a shareholder 
and two caeea have been quoted that if a man has expressed a wish in a solemn 
way to avoid his contract and has then done acts inconsistent with such a 
wish, a serious question arises whether he has abided by his election. . . .
Now, when one is asked to consider for this purpose whether a man acted as 
a shareholder, one must inquire whether he acted as a shareholder towards 
the company; if he acted otherwise than towards the company, his action 
must he viewed in an entirely different light. If he goes to a meeting and 
votes, or if he receives a dividend, then it is extremely hard to say that he can 
insist on repudiating his contract. . . . The other point taken was that 
Mr. I 11 wards attempted to sell his shares after he had elected to avoid his 
contract. I can see no objection to a man who has made a bad bargain and 
repudiated it endeavouring to get rid of it so long as he does nothing towards 
tlie company.

Though this judgment was given after all of the cases above 
cited except TomKn’t case, there does not appear to have 
I sin any doubt in the mind of the Judge tliat circumstances might 
arise which would disentitle one who had repudiated his contract 
to insist on such repudiation. In that I quite agree. His opinion 
fits the facts of this case very aptly, except tliat he was there 
dealing with w hat was alleged to lie a mere attempt of the applicant 
to sell his sliares, w hile 1 have to deal with an actual agreement to 
sell, of which specific performance has I wen decreed at the suit of 
the applicant. In this case, the applicant most definitely repu
diated his contract by the bringing of his action. lie sought by it 
eseu|«> from his position as a shareholder. Then those whose 
aels lie relied upon to entitle him to this relief offered to pay him 
hack his n oney with interest and indemnify him from further 
liability if he would transfer Ids shares to them and tliis he agreed 
to do. In this way, lie thought tliat he hail accomplished what 
he set out to do though by a different method, and thus got rid 
of a had bargain. In one sense, nothing that was thus done was 
done “towamis the con pany " for it was no party to this agreen ent. 
But in another sense it was. If the applicant bad persisted in 
his original course of action and succeeded in it, the result would
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have lieen that hie eharee would have been wiped from the regia ter 
entirely, and this transaction would have been as though it had 
never taken place. By reason of hie agreement and of the judg
ment, which he has procured for the specific performance of it, 
the shares were expressly kept alive and the purchasers of them 
became entitled to have them transferred to them upon compliance 
with tiie company’s requirements in that tie half. The applicant’s 
right to have his name removed from the register and from the 
list of contributories is based entirely upon his claim that he is 
entitled to rescission of his contract. It is impossible for him to 
make restitutio in integrum liecause of his agreement to sell his 
sliares and he, therefore, is not entitled to rescind. His claim for 
rescission is absolutely inconsistent with his ivcognition of liis 
contract in his agreement to sell hie shares, his insistence upon that 
agreen ent by his action to enforce it and his sulwequent attcn pt to 
continue his original contract by having the purchaser of them 
registered in the liooks of the con panv as the owner of them.

It is contended that the applicant's agreen ent to sell his 
shares is not binding liecause the company was not a party to it. 
In view of his judgn ent for the specific perfoin ance of it I do not 
think that argument is open to him even if but for that there «as 
any force in it, which I very much doubt.

It is further contended that the con panv, by the passing of the 
special resolutions to which I liave referred, recognized the agiec- 
n ent, as otherwise it would not have passed tliem in diaoliedionre 
of tlie injunction restraining it from doing so. I think that is 
probably so, but I tlo not see how that recognition can avail the 
applicant for I do not think that it amounts to more tlian this, 
that the con panv, knowing as it undoubtedly ilid that the liti
gation was ended by the agreement, doubtless felt that the injunc
tion had lapsed, and so it was at liberty to pass these resolutions. 
I do not see how, by any possibility, that can be construed into 
a ivcognition by it of the agreement which lxiund it to ten me 
the applicant's name from the register.

l inallv, it is argued tliat the agreement contemplated that the 
company would lie liound by it and a clause to that effect should 
be rea<I into it. The remark of Lord Iorebum in Tamplin S.S. 
Co. v. Anglo-Mexican, etc. Co., [1916] 2 AX'. 397 at 404, is quoted 
as authority for this, nan ely: “The Court . . . can infer from
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the nature of the contract and the surrounding circumstances that 
a condition which is not expressed was a foundation on w hich tlie 
parties contracted " and also the words of Scrutton, L.J., in Compton 
Commercial v. I’otrtr, etc. Co., [1920| 1 K.B. 868 at page 900:

Being told the surrounding circumstances and any facts shewing their 
importance, the Court must determine whether the parties must have intended 
that the contract should only continue in force if certain circumstances con
tinued to exist, which the parties must have treated as essential to perform
ance, or to the necessary' common purpose of the parties in performance.

The difficulty in applying these principles here is that the 
company is not a party to the agreement and I cannot make 
it one and that the other parties to it are not Itefore me now and 
I cannot in their alwence read into it something which is not 
tltere especially when the applicant has procured the judgti ent 
of this Court for specific performance of it as it stands.

In my opinion, the applicant is, for the reasons given, not 
entitled to have his name ren overl from the list of contributories.

The other point submitted deals with the application of the 
liquidator to have the judgment for specific performance alajve 
referred to varied by striking from it the direction that the com
pany’s share register should lie rectified by striking the names of 
the plaintiffs from it and suletituting therefor the nominee of 
the defendants. Mr. Field conceded on the argument that this 
judgment was not binding on the company and stated that no 
attempt would be made to compel obedience to it. In view of 
this, it seems unnecessary to make any order with respect to it 
but if tlu- liquidator so desires a declaration that it is not binding 
n ay go.

The ease is silent on the question of costa. If I am to dispose 
of them the liquidator, having entirely succeeded, is entitled to his 
costs from the applicant. Judgment accordingly.

SIMS PACKING Co., Ltd. v. CORKUM A RITCEY, Ltd.
Sure Scotia Supreme Court, Hnrrie, C.J., Itryndnle, J., and Ritchie, E.J.

April It. l»tU.
Sale i| II ('—35)—Or noons intended ah food—Implied warranty as 

to riTMCRS—Oi mation or.
Where u iienton undertakes to supply another with gtaslR which are 

not qtecifie goods, and which are internled to lie used as human forai, 
there is an implied warranty that the gissls shall 1st fit for tin- pur|xise 
for which they are intended to la1 used, anil such warranty eontinueh 
until the pureliascr has a reasonable op|sirtunity of dealing with them 
in the ordinary course of business.
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[Hecr v. Walker (1877), 40 L.J. (C.P.) 077 followed; Burrow v. Smith
(1894) 10 T.L.R. 240; Winni/ieg Fink Co. v. Whitman Fixh Co. (100U).
41 Can. H.C.R. 4M; Horne* v. Waugh (1900), 41 N.8.R. 38, referred to.',

Appeal from the judgment of Longley, J., in favour of plaintiff 
in an action for goods sold and delivered. The goods in question 
consisted of hams and liacon shipped by plaintiff from Charlotte
town, P.E.I., consigned to defendant at Halifax. The defence 
was that the goods were not of mcrcliantahle quality and were 
of an inferior quality and were unfit for use and unsaleable. The 
trial Judge found on the evidence that the goods were shipped in 
proper condition and having liecn sold f.o.h. Charlottetown, there 
was no further lcsponsibility on the part of plaintiff. He also 
found that defendant was at fault ill not giving prompt notice to 
plaintiff of the condition in which the goods were received. Reversed.

IS. Jenks, K.C., for appellant.
K. H. Murray, K.C., for respondent.
Harris, C.J.:—The plaintiffs were pork packers in Charlotte

town, P.E.I., and defendants carried on business in Halifax as 
retail dealers in meats, groceries, etc. Defendants purchased 
from plaintiffs for their trade a quantity of hams and bacon to the 
value of $306.84. The goods were purchased f.o.h. Charlottetown 
and were shipp'd in three different lots.

The plaintiffs sued for the amount of their account and the 
defendants paid into Court the sum of $172.82, alleging that this 
was the purchase price of part of the goods which had arrived 
in good order, but as to the balance, they set up the defence 
tliat the hams and bacon when received in Halifax were wormy, 
slimy, and unfit for food.

The trial Judge gave judgment for the plaintiff for the full 
amount claimed with costs, holding in effect that the implied 
warranty as to the quality of the goods was satisfied if the goods 
were in good condition when shipped—as to which he accepted 
as satisfactory the evidence of the plaintiff’s manager. The 
defendants appeal.

Defendants’ counsel contends that the evidence of the plaint ill 's 
manager docs not establish that the goods were shipped in good 
condition. This witness admitted that he could not tell anything 
about the particular shipments in question, but his evidence 
was that it was the custom of the firm to smoke their hams and
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bacon for 24 hours or therealiouts after receipt of an order, and 
then they were inspected and peeled; and he thought it was 
impossible that any hams or bacon not in good condition could lie 
shipped from their establishment. The trial Judge accepted this 
evidence as sufficient proof of the fact that the hams and bacon 
were in good order and condition when shipped. I think there is 
much weight in defendant’s criticism, but as I view the authorities 
the plaintiffs cannot recover even assuming that they have satis
factorily established the goods to have been in good condition 
when shipped. The evidence of a number of witnesses called by 
the defendant is to the effect that the goods were slimy, wormy 
and unfit for food when they reached Halifax. This evidence 
is uncontradicted and the trial Judge says he believed "all the 
evidence put in by the defendants was true;" and again—“It 
is quite clear from the evidence furnished on the part of the 
defendants that moat of these goods vere in bad condition; one 
barrel especially was found to he quite had when opened."

I must confess tliat there are some things about defendants’ 
ease which do not impress me favourably, but I am unable to say 
that the findings of the trial Judge as to the condition of the goods 
when they arrived in Halifax weie not justified and I accept them.

There is nothing to shew that anything unusual or exceptional 
happened to the goods in transit to account for their condition.

On this state of facts the ease is. I think, concluded by author
ity: In lien v. Rotter (1877), 4(i L.J. (t'.P.) (177, the plaintiff 
contracted to send weekly from London by railway to defendant 
at Brighton a quantity of rabbits, the cost of tl e railway carriage 
and the price of the rabbits lining paid by the defendant. The 
rabbits wen- in good order and condition when shipped by the 
plaintiff, but when they were ojiened on arrival at Bi ighton and 
the rabbits in one cask out of two were found to lie in bad condition 
and unfit for food, the County Court Judge gave judgment for 
the plaintiff and this was reversed on appeal. Grove, J., at page 
1)7(1, said:

It cannot, I think, be contended that when a |ienton undertakes to supply 
another with goods which are not specific goods, there is not an implied 
warranty that the goods shall be fit for the purpose for which they ordinarily 
would be intended to be used, and that with regard to animals used for human 
foist they are fit to be so used; the case of Pigge v. Parkinson (1862), 7 H. 
4 N. 955, 158 E.R, 758, is a strong authority to that effect. Then the second,
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and in fa^t the only question which is really arguable in this case is, whether 
such a warranty was satisfied by the delivery to the railway company at their 
station in London, or whether the warranty was not such that if nothing 
happened out of the ordinary course, the rabbits should reach the person for 
whom they were destined in good order and fit for human food. Now I am of 
opinion that the implied warranty extended to the time at which, in the 
ordinary course of transit, the rabbits should reach the defendant, and not 
only to that time, but that it continued until the defendant should have a 
reasonable opportunity of dealing with them in the ordinary course of business. 
Our judgment, therefore, will be for the appellant.

This case was approved in Burrous v. Smith (1894), 10 T.L.R. 
246, and was cited with approval by Fitzpatrick, C.J., in Winnipeg 
Fish Co. v. Whitman Fixh Co. (1909), 41 ('an. S.C.R. 453, and by 
(Irahani, K.J., in Homes v. Waugh (1906), 41 N.S.R. 38. See 
also 25 Hals. 224, and Benjamin on Sales, 639, 640 and 1005. 
The decision in Barnes v. Waugh (supra), was for the plaintiff 
liecause there the evidence shewed that the oysters, although 
shipped in good condition, were killed in transit by lieing frozen, 
or were injured by some other exceptional or accidental cause; 
but there is nothing here to justify such a finding.

The ease is, I think, governed by Beer v. Walker (suivra), and 
I would therefore allow the api>eal. The trial Judge gave judg
ment for the whole amount claimed. The defendants admitted 
their liability for $172.82 and paid that amount into Court. 
The judgment below will he reduced to $172.82 and the plaintiff 
will have costs of the action to the time of the payment into 
Court. The defendants will have the costs of the action after 
the payment into Court and the costs of the appeal.

Drysdale, J., and Ritchie, E.J., agree with Harris, C.J.
A ppeal allowed with costs.

OLSON v. MINOT AUTO Co.
Saskatchewan King's Bench, McKay, J. July 4, 1920.

Witness (§ V — 07) — Foreign — Expert — Fees allowable — Saskat
chewan Rule 734..

In taxing the fees to be allowed to a foreign witness who is beyond the 
jurisdiction of the Court the practice in Saskatchewan is to tax only the 
fees allowed by the tariff. Vndcr R ule 734, schedule 3. item 6, professional 
men called to* give cxj)ert evidence are only allowed $5.00 |>er day and 
railway fare or mileage, and any sum in excess of this amount paid to a 
foreign lawyer will not ne allowed.

Appeal from the l ocal Master of Weybum upon review of 
the taxation of the plaintiff's bill of costs.
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H. J. Schull, for appellant ; J. W. Corman, for respondent. ******’ 
McKay, J.:—As to the first six items, they appear to lie K. B. 

necessary attendances, letters and dislmrsen ents, and are author- qlso* 
ized by the tariff, and I allow the same. Minot

As to the next seven items, from "item 17, page 7, paid wire Auto Co. 
to H. M. Lewis $0.96, to and inclusive of item 23, page 7, paid Mates* i.
«ire to H. M. Lewis $1.08,” these items were incurred by plain
tiff's solicitor when arranging to get a lawyer from Montana 
to attend at the trial to give evidence as to the law of the State 
of Montana. This particular lawyer Lewis did not attend, 
but it appears he handed over this correspondence to lawyer 
Babcock who gathered from this correspondence what was required 
and did attend. It thus obviated any correspondence with 
Babcock. I think these items should be allowed under Item 
124 of Schedule 1 of the Tariff of Costs, and I allow the same.

As to the next item at the top of page 2 of the Notice of Appeal, 
this was not pressed by defendant's counsel, and nothing was 
produced before me why it should not be allowed. I allow this 
item.

As to the last two items $80, and $18.82, the eighty dollars 
arc part of $100, allowed for witness Babcock, a lawyer from the 
State of Montana, who gave evidence as to the law of the State 
of Montana. He was beyond the jurisdiction of the Court 
and could not be compelled to attend by subpoena, and he would 
not consent to attend as a witness unless he were paid $25 a day 
from the time he left home until he returned thereto, and all 
expenses, and plaintiff was unable to obtain a witness to give the 
required evidence at a less expense. The $18.82 are the hotel 
and incidental travelling expenses of said witness. The $25 a 
day for 4 days, railway fare $16.18, and hotel bill, etc. $18.82, 
together amounting to $135. were paid to the witness Babcock 
by plaintiff. The question is, is plaintiff entitled to tax these 
items against defendant, or only $5 per day witness fees and 
railway fare $16.18? An expert witness, subject to the juris
diction of the Court, may be compelled to attend by subpoena 
for $5 per day and railway fare or mileage.

In England, a reasonable allowance in costs may be made for 
the loss of time of a necessary foreign witness, w ho is not accessible 
to a subpoena, and who will not attend without compensation. , 1
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Widdifield Law of Costs, 2nd ed., page 241: Ijonergan v. Royal 
Exchange Assoc. (1831), 7 Bing. 729, 131 E.R. 282.

In Ontario the same practice is followed.
Widdifield Law of Costs, 2nd ed., 241 : Hall v. Crompton Corset 

Co. (1886), 11 P.R. (Ont.) 256, BoyU v. Rothchild (1908), 16 
O.L.R. 424.

Our practice has been to tax only the fees allowed by the 
tariff Item 6 of Schedule 3.

Our rule 734 is as follows:—
734. Court reporters, sit nesses, jurors, interpreters and parties when 

appearing as witnesses shall he entitled to the fees and remuneration set out in 
Schedule 3 of the Tariff of Costs.

Schedule 3, Item 6, is as follows :—
6. For barristers and solicitors, physicians and surgeons, civil engineers, 

surveyors, chartered accountants, and architects, when called to give evidence 
in consequence of any professional services rendered by them, or to any 
witness called to give expert evidence, per day S5.

It seems to me that the language of our rule and tariff includes 
a foreign witness. The rule speaks of "witnesses" and the 
tariff says that any witness called to give expert evidence is to 
be paid $5 per day, with mileage or railway fare. In my opinion, 
the rule and tariff precludes me from allowing anything more 
than what is therein stated. In Manders v. Moose Jaw (1915), 
32 W.L.R. 683, Brown, J., now Chief Justice, held that this tariff 
applied to foreign witnesses, and that the successful party could 
tax only the items set out in the tariff.

In my opinion then the $80 and $18.82 items should not be 
allowed, and should be taxed off the bill.

The defendant will be entitled to the costa of this appeal.*
Judgment accordingly.

•Since writing shove my attention line been drawn to the fact that 1 did 
not deal with the question of the costa in the review of taxation before the 
Local Master. In my opinion the defendant's cost of that review should 
be paid by the plaintiff.
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HINCHCLIFFE v. BAIRD.
Manitoba Court of Appeal. Perdue, C.J.M., Cameron, Fullerton and Dennixtoun, 

JJ.A. Auffuxt 5, mo.
Principal and agent ($ Il C—20)—Undisclosed principal—Sub

contract—Breach of trust—Consignor and consignee—Bight
TO FOLLOW GOODS OR PROCEEDS.

The purchaser of a commodity such as grain, who has bought it for 
value in good faith and in the ordinary course of business, and unaware 
of any breach of trust connected with it, cannot lie called upon to restore 
the property or again pay for it, where the vendor is shewn to have 
committed a breach of trust.

[New Zealand, etc. Land Co. v. Watxon (1881), 7 Q.B.D. 374, followed.)

Appeal by plaintiff from the judgment at the trial in an action 
to recover the sum of $19,745.30 fraudulently obtained by certain 
grain brokers. Affirmed.

J. H. Coyne, K.C., I). Forrester, and A. T. Hawley, for plaintiff. 
H\ A. T. Sweatman, and W. P. Fillmore, for defendant. 
Perdue, —During the period in which the matters in

question in this action arose the plaintiff owned and operated a 
grain elevator at Strassburg, Saskatchewan. The defendants, 
Baird & Botterell, are a firm of grain dealers and brokers in the 
City of Winnipeg, and the Regina drain ( ompany, Ltd., is a 
cor]X)ration carrying on a similar business at Regina. During the 
fall of the year 1915 the plaintiff handled some 200,000 bushels 
of grain grown by farmers in the vicinity of Strassburg. He 
alleges that it w as agreed lietween him and the defendant company 
tliat the company would act as the agent of the plaintiff in handling 
all cash grain forwarded by the plaintiff for his customers whether 
obtained on track or through the plaintiff's elevator at Strassburg. 
It was also agreed, as plaintiff alleges, that Baird & Botterell should 
act only as the agents of the defendant company in offering for 
sale grain forwarded by the plaintiff for his customers and that 
the plaintiff sent bills of lading of the grain to the company with 
instructions to obtain the best current price obtainable on the 
Winnipeg grain market.

The plaintiff claims that by reason of press of work he did not 
keep a proper record of each transaction but relied on the defendant 
company to do so. He complains that Baird & Botterell (whom I 
shall call “ the firm ”) and the defendant company were one and the 
same concern, that the firm “ wrongfully and contrary to law ” 
assumed to act as purchasers of the grain, that the price was not 
the lx>st procurable and that the plaintiff thereby suffered loss
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and damage. Hr charges that the defendants thereby secretly 
and corruptly received for themselves large profits, and have not 

Hinchcliffe accounted for tliem ; that the firm and the company entered into 
Baihd 8 con8P'rac-v wrongfully and unlawfully obtain undue advantage 
----- of the plaintiff and his customers; and, in the alternative, that the

Perdue C J M ' firm wrongfully converted the grain to its own use. But the main 
complaint of the plaintiff is that the defendant company trans
ferred the sum of $19,745.30 from the plaintiff's cash grain account 
“to a pretended account, which the company kept under the 
plaintiff’s name for customers in the Strassburg district in their 
trading in futures in grain, stocks or other commodities." He 
claims that this was done wrongfully and without authority.

In the alternative the plaintiff claims that the transactions 
last aimvr mentioned in which he was charged with the above 
sum were gambling transactions or «ere contracts or agreements 
made by defendants with intent to make a gain or profit by the 
rise or fall in price of grain sold or purchased in respect of which 
no delivery of the thing sold or purchased was made or received 
and there was not any bond fide intention to make or receive such 
delivery, that the same were void or were made in contravention 
of sec. 231 of the Criminal Code. Plaintiff complains that by 
reason of the alleged improper actions of the defendants he was 
unable to pay the farmers for their grain and he was compelled to 
discontinue his elevator business, that lie was damaged in his 
reputation and suffered great financial loss. The concluding 
allegation is that in respect of the complaints made, in which the 
plaintiff is lieneficiallv interested, he sues in his personal capacity, 
and in respect to the moneys due to the sundry farmers, the plaintiff 
sues on behalf of and as trustee for said sundry farmers.

In the prayer the plaintiff claims the above sum of $19,745.3(1, 
an accounting of the grain received and profits made, interest, 
damages tor conversion of the grain, loss sustained by plaintiff 
and said sundry farmers by reason of the alleged fraudulent and 
improper conduct of the defendants, and damages for the plaintiff's 
loss of business and reputation.

The plaintiff did some track-buying and he also had grain of 
his own. His elevator contained 13 bins and appeals to have had 
a capacity of about 45,000 bushels. He states that the greater 
part of the grain received was specially binned and storage tickets
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therefor would be issued to the farmers storing it. Pee the Grain 
Act, 2 Geo. V. 1912 (Dom.), ch. 27, sec. 157 (e). He states that he 
handled 200,000 bushels through his elevator in a little over two 
months. There would therefore be over 100,000 bushels of grain 
specially binned in an elevator of less than half that capacity. 
According to his own story he accomplished this feat in the follow
ing manner: As fast as he could procure cars he shipped the grain 
forward, whether it was specially binned or not. He got the 
farmers to sign orders for cars and turn them over to him. Accord
ing to his own statement, if he could get cars he could specially 
bin 50,000 bushels in two days. He simply shipped out the 
specially binned grain without orders, sold it, received the money 
and made room for more specially binned grain. He signed the 
great majority of the bills of failing in his own name as shipper. 
This enabled him to consign the grain to his own agents and to 
receive the proceeds. Of the bills of lading put in evidence 91 
were signed by the plaintiff as shipper, 44 were signed by farmers 
and 16 by the plaintiff as agent for the siiipper. The grain was 
consigned in the great majority of the transactions to the defend
ants the Regina Grain Company. Even where farmers signed 
bills of lading as shippers they usually indorsed them to the 
plaintiff. He got farmers to indorse shipping bills in blank which 
hi1 could fill up as he pleased. The farmers who liad instructed 
the plaintiff to sell generally received from him an advance of 
part of the price, but much of the grain I >clonging to farmers 
which was stored and specially binned was sold without their 
authority and the proceeds were received by the plaintiff.

According to the plaintiff's story, in ordi to protect himself 
against claims by farmeis whose grain he liad shipped out and 
sold without authority, he bought May wheat through the Regina 
( Irain ( 'ompany. This would Ire a protection to the farmers and 
himself should there be a rise in price. The company had a 
private wire to Strassburg and the plaintiff could constantly 
obtain information as to the market fluctuations. He arranged 
with the company to take orders for dealing in futures in the grain 
market. Un these transactions he was to collect from customers 
at Strassburg 5 cents a bushel as margins. A certain amount of 
s]wculation appears to have been done. The plaintiff collected 
considerable sums from the parties investing. In other cases he
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charged against the proceeds of grain in his hands held on liehalf 
of farmers sums expended in the purchase of options, or said to 

Hmcaeurri have l>een so used. Some of these eliarges were improperly made. 
Bawd In one caae $510 w as charged to the account of a man who lived

-— 30 miles from Strasshurg; was not sjieculating and had no option
account. The truth of the matter was, as I gather it from the 
evidence, that the plaintiff himself speculated heavily in the wheat 
market and with disastrous consequences to himself and to the 
farmers whom- grain was in his hands.

The Regina drain Co. received the wheat consigned to it by 
the plaintiff or for his account, sold it through their agents Baird 
* Botterell, and placed the proceeds to his ciedit in his cash grain 
account in their hooks. In respect of all the dealings in futures 
engaged in by the plaintiff either for himself personally or for 
customeis at Strasshurg who had put up their margins with him. 
he sent to the Regina drain Co. only $100 to secure them in these 
transactions. The company therefore transferred from his cash 
grain account to his option account, sums of money from time to 
time to make good the losses he had sustained. 1 have no douht 
that this was done with his knowledge and consent. He was 
constantly in communication with the company, received from 
them statements shewing how his accounts stood from time to 
time and personally saw their manager on several occasions at 
Strasshurg and at Regina while these speculations were going on. 
He certainly received notice of the first transfer as early us 
September 22, 1915, by the company’s letter of that date. 
Although he knew the transfers were Icing made he took no 
objection, but on the contrary acquiesced in the practice.

The consequences of the plaintiff’s reckless and fraudulent 
dealings with his customers' property culminated at the end of 
Decemlsr. Farmers who had stored grain were demanding it. 
The plaintiff hurriedly left Strasshurg. The farmers broke open 
the elevator and found it empty.

This plaintiff is now suing on behalf of himself and of the 
farmers whom he defrauded to recover from the defendants, il 
possible, the amount of his defalcations. The only evidence we 
liave that he received any authority from his former customers 
to bring this suit is his own unsupported evidence. I think the 
trial Judge was fully justified in declining to take this as sufficient.
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After a careful reading of the plaintiff's evidence I find it full of 
contradictions, of glaring improbabilities and allegations shewn 
to lie untrue. I think it is most likely that the plaintiff, without 
authority from those whose cause he pretends to champion, 
brought this suit in the ho]*> of diverting from himself a scrutiny 
which might possibly lead to legal proceedings, not necessarily 
of a eivil nature. Rut even if the injured farmers have acquiesced 
iu the bringing of this suit by the plaintiff, not one of tliem came 
forward and proved any claim, or the nature of it, or the loss 
sustained. The plaintiff himself does not know what became of the 
wheat of any particular customer. A car ordered from the railway 
company by a farmer was used to ship out any wheat that might 
be in the elevator. Some of the farmers who instructed the 
plaintiff to sell were paid or partly paid. Others who hail stored 
their grain lost it.

In regard to the defendants Rail'd & Rot ten'll theie was no 
privity lietween them and the plaintiff or lie tween them and the 
farmers who supplied the grain. The firm received the ears of 
grain in the ordinary course of their business as grain brokers, 
sold them bv the instructions of the consignees and ivmitted to 
the latter the proceeds, less ordinary charges. There is not the 
slightest suggestion of any irregularity or negligence. It is 
admitted that the bills of lading and the indorsements upon them 
an1 regular and that there is nothing upon the documents them
selves to arouse suspicion in any person dealing with them.

Mr. Coyne argues that under the drain Act, 2 (leo. V. 1912 
'Rom.), ch. 27, the plaintiff was a bailee of the specially binned 
grain, that Lawler v. A icol (1898), 12 Man. L.R. 224, and the ease 
il follows, South Australian Ins. Co. v. HandeU (1809), (i Moo. 
PCX'. 841, lti K.R. 755, no longin' apply. He argues that a 
bailee is a trustee and that the specially binned grain as trust 
property may lie followed into the hands of persons subsequently 
dealing with it. He cited Heal on Railments, 45-47; Carson v. 
Shane (1884), L.R. Ir. 13 Ch. 139; Price v. lilakemore (1843), 
li Reav. 507, 49 K.R. 922; Burdick v. (iarrick (1870), 5 Ch. App. 
233; Heid-Xeufoundlanil Co. v. Anglo-American Tel. Co., [1912] 
AC. 555; Hoblin v. Jackson (1901), 13 Man. L.R. 328; El parte 
Cunkt (187G), 4 Ch. I). 123, and other eases. 1 cannot find in 
any of the decisions cited authority for the proposition that the

MAN.

C. A.
HlNcmurrl

r.
Baihd.

Perdue. C.J.M.



456 Dominion Law Reports. [53 DXJt.

MAW' purchaser of a commodity such as grain who has bought it for
C. A. value in good faith, in the ordinary course of business, and unawaie

HiNcheurpE °f any breach of trust connected with it, may, if the vendor is 
„ "• shewn to have committed a breach of trust, lie called upon to
----- restore the property or again pav the value of it. Some of them

Perdue. CJ.11. , .. ..shew the very opposite.
Matpont v. Mildred etc. Co. (1882), 9 Q.B.D. 530, affirmed in 

the House of Lords (1883), 8 App. ('as. 874, was much relied upon 
by plaintiff’s counsel. In that cose an Knglish firm traded with 
D., a Spanish shipping agent at Havana. The plaintiffs, who 
were Spanish merchants at Havana, consigned a cargo of goods 
to the defendants through the agency of D. The defendants 
knew that D. was acting for a third party whose name was not 
disclosed. Defendants in London insured the ship in the name of 
themselves and for the benefit of all parties interested. The ship 
having lieen lost the policy money was paid to the defendants, 
and D. lining insolvent, the plaintiffs claimed the whole money 
after deducting premiums and expenses. It was held by the 
Court of Appeal (1) that the questions must he determined under 
Knglish law; (2) that the insurance was for the lienefit of the 
plaintiffs, subject to the lien of the defendants and 1). in respect 
of the cargo consigned to defendants; (3) that there was privity 
of contract lietween the plaintiffs and defendant and that plaintiffs 
had a right of action against defendants for the balance of the 
policy moneys; (4) that defendants had no lien on the money, or 
right of set off for the balance of general account due from D. 
The case turned on the fact that the defends i ts knew that I), 
was an agent for a principal, although the v of the principal 
was not disclosed. In the House of Lords the decision was 
affirmed, 8 App. Cas. 874. There I-ord Kellxime, L.C., at page 
888, put the gist of the case in these words:—

The fact that the appellants (defendants) had notice of the respondents’ 
interest before they had done anything for valuable consideration on the 
footing and faith of the property in this insurance belonging to Demesne 
Chia & Co. (the agent ), so that their general lien against that firm could attach 
upon it, is enough, in my opinion, to decide this ease.

There was no evidence in the present case shew ing that either 
of the defendants was aware tliat Hinchcliffc was committing a 
breach of trust in connection with any of the shipments of grain 
made by him. He had grain of his own to sell and he also pur-
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chased grain as a track buyer. In all cases be had apparent 
authority to sell. It would lie iniiawsilile to cam- on the grain 
trade if each purchaser of a hill of lading were requited to go 
liehind it and ascertain whether the shipper had a right to sell 
and whether he was principal or merely agent. Rut the main 
difference lietween the present case and the cases relied u|ton by 
the plaintiff's counsel is this: each of the defendants had paid in 
good faith for every carload of grain received, liefore any claim 
was made by the farmers who had delivered grain to the plaintiff. 
Also, the set off of sums due by him to the Regina Grain Co. 
had lieen made and agreed to liefore any other parties laid claim 
to the moneys in the company's hands.

Kven if some of the transactions in futures made through the 
defendant company were in contravention of sec. 231 of the 
l riminal Code the parties were equally in fault and in pari delicto 
jsAior eel conditio poecidentie and the plaintiff's claim for the return 
of the margins paid must fail: Taylor v. Chester (1809), L.R. 
4 (j.B. 309; Horn v. Pearl Life Assce. Co., [1904] 1 K.B. 558.

The principle to lie applied in a case like the present is stated 
in New Zealand Land etc. Co. v. Watson (1881), 7 Q.B.D. 374. 
The plaintiffs in that case shipped wheat to Kngland taking bills 
of lading deliverable to themselves in Ixindon and indorsing these 
hills of lading to factors at Glasgow with instructions to sell the 
w heat in London. The factors were in the habit of indorsing the 
hills of lading to the defendants in Ixindon for the purpose of 
selling the wheat. The indorsement of bills of lading by the 
plaintiff» to their factor was in each case for the purpose of selling 
the wheat and not with the intention of passing the property. 
The plaintiffs knew tliat the sales made in Ixindon were made by 
brokers employed by the Glasgow factors but were in no way 
parties to the particular contracts of sale nor were their names 
disclosed upon them. The Glasgow brokers also carried on a 
business at Leith and employed the defendants in respect of this 
business also, and when they stopped payment they were indebted 
to the defendants upon the Ix-ith account but not on the Glasgow 
account. The plaintiffs sued the defendants for the net balance 
of cargoes of wheat after deducting the remittances made by the 
Glasgow brokers in respect thereof, but without giving en-dit due
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Fullerton, J.A.

to them from the Glasgow firm on other transactions. The jury 
found that the plaintiffs did not, through their agents, employ the 
defendants to sell and account for the proceeds of the wheat, and 
also, that defendants knew, or liad reason to believe, that the 
(ilasgow firm were acting in the sales as agents for a third person. 
It was held in the Court of Appeal, 7 Q.B.D. 374, that the plaintiffs 
were not entitled to recover, as there was no privity of contract 
between them and the defendants and the defendants did not 
stand in any fiduciary character towards the plaintiffs so as to 
entitle the latter to follow the proceeds of their property in the 
defendants’ hands, and that whatever right the plaintiffs might 
have had as owners to claim the wheat Itefore it had been sold, 
they had no right, after such sale, to the proceeds, without giving 
credit for the sum due to the defendants from the (ilasgow firm 
on their general account.

It appears to me that this case affords sufficient authority for 
dismissing the plaintiff's action. It is directly in point and has 
not, so far as I can find, lieen qualified or questioned in any sub
sequent decision. In regard to the proposed application of the 
doctrine of trusts to the bailment of the grain and the sul>sequrnt 
transactions, I would cite a passage from the judgment of Itrani- 
well, L.J., in the same case. He says, 7 Q.B.D., at pages381-382:

Then another point in the judgment is that the second finding of the jury 
(which I also think was a perfectly correct one), namely, that the defendants 
knew, or had reason to believe, that Matthews & Thielman (the Glasgow 
factors) were acting as agents, was in the opinion of Field, J., rightly relied on 
by ihe counsel for the plaintiffs, as conclusively entitling the plaintiffs to 
judgment in res|iect of their rights as owners of the cargoes to follow the 
proceeds of their property in the hands of the defendants in their fiduciary 
character of agents and trustees. Now I do not desire to find fault with the 
various intricacies and doctrines connected with trusts, but 1 should be very 
sorry to see them introduced into commercial transactions, and an agent in a 
commercial case turned into a trustee with all the troubles that attend that 
relation. I think there is no ground for holding that these defendants have 
any fiduciary character towards the plaintiffs. They are the sub-agents of 
Matthews & Theilmnn, and there is nothing in the nature of a trust that 1 can 
sec in the rase.

I think the trial Judge was right in dismissing the action. I 
would dismiss the appeal with costs.

Fullerton, J.A.:—During the grain season of 1915 the plain
tiff operated a grain elevator at Ftrassburg, Saskatchewan. 'Ihe 
grain received into the elevator was shipped out from time to
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time and consigned to the defendant company, who sold it through 
the defendants Baird A Botterell, who were brokers carrying on 
business at Winnipeg. During the season grain of the value of Hiwarum 
#153,242.21 was so shipped. The defendant company paid the ]iA'IHD 
plaintiff $133,496.91 in cash and the balance of $19,745.30 by ——"
crediting amounts due the defendant company in connection with FllU”,on• A- 
transactions in grain futures carried on by the plaintiff through 
the defendant company during the season of 1915. In June, 1917, 
the plaintiff, claiming that certain farmers whose wheat had I icon 
consigned to the defendant company had not been paid, launched 
this action.

The statement of claim alleges tliat the defendants Baird &
Botterell did not sell the various consignments of grain on the 
W innipeg grain market but purchased it themselves, paying less 
than could have Irccn procured on the Winnipeg grain market 
“and thereby secretly and corruptly received for themselves large 
profits." I may say here that there is not a line of evidence in 
the rase to support the aliovc allegation.

Paragraphs 21, 22 and 23 in suhstam e allege that defendants 
did not pay for said grain on the basis of their pretended sales but 
transferred the sum of $19,745.30 from the plaintiff's cash grain 
account to the “futures" account, that tire plaintiff never author
ised the defendants to trade in “futures" and tliat such trades 
were gambling transactions and illegal.

Paragraph 24 alleges tliat by reason of the improper actions of 
the defendants the plaintiff was unable to pay the sundry farmers 
and tliat there are still large amounts due to said farmers.

Paragraph 24 reads as follows:—
In respect of the complaints herein, in which the plaintiff is beneficially 

interested, the plaintiff sues in his personal capacity and in respect of the monies 
due In the said sundry farmers, the plaintiff sues on behalf of and as trustee for 
said sundry farmers.

Tlie telief claimed is to recover the sum of $19,745.30, an 
account, etc.

The trial Judge lias found, and his finding is fully supported 
by the evidence, that the plaintiff ratified the transfer of the sum 
of $19,745.30 from the plaintiff's cash grain account to the 
“futures” account.

This finding is a complete answer to any claim of the plaintiff 
iu his personal capacity.
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There remains only to consider what, if any, rights he has to 
C. A. recover in this action as trustee for and on behalf of the unpaid 

HmcacLirpE farmers.
Bauid At the conclusion of the plaintiff's case, counsel on behalf of the
----- defendants Baird & Botterell moved for a nonsuit which the trial

FuHerton, JA. , , . ,Judge granted.
His decision was placed on two grounds :
(1) That as lietween the plaintiff and the defendants Baird & 

Botterell there was no privity of contract; (2) that even if there 
was privity of contract the plaintiff had failed to make out any 
case.

I think the trial Judge was clearly right. It is not alleged in 
the statement of claim that the defendants Baird & Botterell were 
the agents of the plaintiff. The evidence shew s that the defendant 
the Regina Grain Co. employed Baird & Botterell as its agents to 
dispose of the grain. As between plaintiff and the Regina Grain 
Co. the latter was under no obligation to employ Baird & Botterell. 
The Regina Grain Co. could as well have employed any other 
broker.

In Smith’s leading Cases, vol 2, 12th ed., at page 368, the law 
is stated as follows:—

A distinction must further be noted between the case where an agent 
makes a contract on behalf of l is unknown principal and so establishes privity 
between his principal and the other party, and the case where the so-called 
agent having a contract with his principal effects a sub-contract with a third 
part y to carry out his own. In the latter case no privity of cont ract is créai ed 
between the principal and the third party. See New Zealand Land etc. Co. v. 
Rueton (1880), 5 Q.B.D. 474, reversed 7 Q.B.D. 374 (sub-nom New Zealand 
Land Co. v. Watnon)', Maepone v. Mildred etc. Co. (1882), 9 Q.B.D. 530; 
(1883), 8 App. Cas. 874; Ireland v. Lwinpetone (1872), L.R. 5 H.L. 395, tils, 
per Blackburn, J.

In 1 Hals, at page 171, par. 373, the rule is stated thus:—
There is as a general rule no privity of contract between the principal 

and a sub-agent, the sub-agent Iteing liable only to his employer the agent. 
The exception is where the principal was a party to the appointment of the 
sub-agent, or has subsequently adopted his acta, and it was the intention ef 
the parties that privity of contract should be established between them.

After evidence had been given on liehalf of the defendant 
company the trial Judge dismissed the action as against it.

He held that the plaintiff was not a trustee for his customers 
and therefore could not maintain the action.
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While a bailee may in a sense lie said to he a trustee I do not 
think he is a trustee in the sense that he can sue for a breach of 
trust committed by himself. The evidence of the plaintiff is 
most unsatisfactory and unreliable and so full of contradictions 
and absurdities tliat it would bo impossible in any event to rely 
on it as a basis for a judgment. If we give it any credence at all 
it aliens that bills of lading for the several cars of grain were either 
drawn in his own name or in the name of the farmer and indorsed 
by the latter to the plaintiff, that in tlie case of each car a draft 
was drawn by the plaintiff on the defendant company for from 
75% to 80% of the value of the car, tliat the bill of lading indorsed 
by the plaintiff was then attached to the draft, and that when the 
car was sold and the adjustments made the balance due on the 
car was sent to the plaintiff.

It also would apjiear from the plaintiff's evidence that a con
siderable quantity of grain was shipped out without the authority 
of the owners. The whole difficulty arises from the fact that the 
plaintiff instead of paying the proceeds of the grain to the several 
owners, was from time to time using the money to finance his 
simulations in “futures" which were unsuccessful and resulted in 
tlie loss of the amount claimed in this action.

He dealt in “futures” through the defendant company, who 
from time to time, as margins were required, transferred monies 
from his cash grain account to his “futures account.”

As against the plaintiff personally, as has already lieen pointed 
out, the findings of the trial Judge that he had ratified the transfers 
from liis cash grain account to his “futures" account is conclusive. 
( an he then maintain this action as a trustee?

Ililmm v. H't'nfcr (1833), 5 B. & Ad. 90, 110 E.R. 728, appears 
to he directly in point. The head-note to that case reads as 
follows:—

A trustee suing as a plaintiff in a Court of law, must be treated in all 
respects us a party to the cause, and any defence against him is a defence in 
tliat action against the entui que trust, who uses his name; and therefore, 
where a broker, in whose name a policy of insurance under seal w as effected, 
brought covenant, and the defendant pleaded payment to the plaintiff accord
ing to the tenor and effect of the policy, and the proof was, that after the loss 
hapitened, the assurers paid the amount to the broker by allowing him credit 
for premiums due from him to them, it was held, that although that was no
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payment as between the assured and assurers, it was a good payment as be
tween the plaintiff on the record and the defendants, and therefore an answer 
to the action.

While the caae is that of a trustee suing in a-Court of law and 
the present ease is that of a plaintiff suing in a Court which 
administers both law and equity, 1 cannot draw any distinction 
as to the principle which should lie applied.

If the plaintiff were to fail here on the merits the cause of action 
would not be re« judicata as against the persons he claims to 
represent and they would be at liberty to put the defendants to 
the expense of fighting the matter all over again.

This consideration alone is sufficient to shew that the plaintiff 
cannot maintain the action as a trustee.

Moreover, we have nothing but the plaintiff’s word for his 
authority to lepresent the parties he claims to represent.

Apart from the inability of the plaintiff to maintain the action 
against the defendant company as a trustee and assuming that, 
the evidence of the plaint iff could lie lielieved, which is by no 
means the case, in my view the evidence given on liehalf of the 
plaintiff falls far short of what is necessary to justify a verdict in 
his favour.

None of the farmeis whom the plaintiff claims are unpaid wen- 
called at the trial, nor does the evidence shew even their names 
or tlie amount of their respective claims. The only evidence is 
that of the plaintiff himself, who says that "somewhere around 
$10,000 or $12,000 is due the farmeis."

We are left entirely in the dark as to the names of the farmci s, 
the amount of grain shipped by each, the amount paid on account 
of each car, the balance due— in fact, we liavc nothing whatever 
to go on save the general indefinite statement of the plaintiff aimer 
quoted.

In my view such evidence is entirely too vague and indefinite 
to justify a Court in giving a judgment for the plaintiff.

I would dismiss the appeal with costs.
Camehon, J.A., and Dennistoun, J.A., concurred in the 

result. Appeal dismiesed.
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Re SURROGATE JUDGE.

Saskatchewan King's Bench Brown, C.J.K.B. May IS, I9t0.

SASK. 

K. B.

1. Judges (§ II—15)—Surrogate Court Judges—Appointment—Removal.
District Court Judges are ap|»ointed by the Dominion Government and 

Judges of the Surrogate Courts by the Provinces. The fact that the 
Surrogate Judge is also a Judge of the District Court does not any the 
less make his appointment as Surrogate Judge a provincial appointment, 
and the Legislature which makes it can also cancel such apixnntment.

2. Quo Warranto (§ IV—43)—Relief under—Discretion of Court— 
Attempt of relator to question statute under which he has
HELD OFFICE.

The granting of an application in the nature of quo warranto is discret
ionary in the Court, and that discretion will not be exercised in favour 
of a relator, who for years nns exercised the functions of an office by virtue 
of an appointment under a provincial statute, the validity of which he 
seeks by such proceedings to question.

[The King v. Barry (1837), 0 Ad. A V. 810, 112 F.R. 311; The King v. 
Cudlipp (1796), 6 Term Rep. 503, 101 E.R. 670; 77m Queen v. Lofthouse 
(1866), L.R. 1 Q.B. 433, followed.]

Application for an information in the nature of a quo warranto Statement, 
to lie exhibited against James W. Hannon at the instance of 
Reginald Rimmer.

C. E. Cregory, K.C., for the relator.
Hon. W. F. A. Turgeon, K.C., for the defendant.
Brown, C.J.K.B.:—This is an application on the part of cB,roK^ 

Reginald Rimmer, Judge of the District Court for the Judicial 
District of Cannington, for an information in the nature of a quo 
warranto against James W. Hannon to shew by what authority 
the said James W. Hannon claims to exercise the ofl:ce of Judge 
of the Surrogate Court for the Judicial District of Cannington.

The grounds on vhich the application is based are as follows:—
(1) The above named Reginald Rimmer is and has been since 1907 the 

Surrogate Court Judge for the said district.
(2) That by the provisions of the Surrogate Courts Act there can be only 

one Judge for said District.
(3) That the above named Reginald Rimmer is the only Judge who has 

authority to act as Surrogate Court Judge in the said District of Cannington.
(4) That on or about October 11, last past and divers other days and 

times since and more particularly on February 28, 1920, you, the said James 
W. Hannon, undertook to act and did act as Surrogate Court Judge in the said 
District without proper or lawful authority, without being duly and properly 
appointed as Surrogate Court Judge of the said District.

>
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(5) And because you, the said James W. Hannon, are continuing to exer
cise and propose to exercise the duties and functions of Judge of the Surrogate 
Court for the said District.

(6) Because said Reginald Rimmer having been duly appointed Judge of 
the District for the Judicial District of Cannington, and having been duly 
sworn in as Judge of said Court and also as Judge of the Surrogate Court of 
the said District, has never been dismissed or relieved of office.

(7) Because neither the Local Legislature of the Province of Saskatchewan 
nor the Governor-in-Council of said Province has any power to ap|>oint 
Surrogate Court Judges in the Province of Saskatchewan.

(8) Because neither the Legislature of the Province of Saskatchewan nor 
the Governor-in-Council of the said Province has any power to dismiss any 
Surrogate Court Judges of the said Province heretofore appointed or holding 
office as Surrogate Court Judges in the said Province.

(8) Because chapter 28 of the Statutes of the Province of Saskatchewan, 
1918-19, is ultra vires.

The relator was appointed Judge of the District Court for the 
Judicial District of Cannington in Novemtier, 1907. At that time 
there w as in force the Surrogate Courts Act (1907), R.S.8. 1909, 
ch. «54 of the Province. Sec. 3,0 and 8 of that Act are as follow s :—

3. In and for every judicial district as the same are from time to time 
established under the District Courts Act there shall be a Court of Record to be 
called the “Surrogate Court” of each respective district over which Court 
one Judge shall preside; and there shall also be a clerk and such officers as may 
be necessary for the exercise of the jurisdiction to the said Court belonging.

6. The Judge of each District Court in the Province shall be the Judge 
of the Surrogate Court for the judicial district in which the District Court of 
which he is Judge is situated.

8. Every Judge of a Surrogate Court shall, before executing the duties 
of his office, take the following oath before some one authorised by law to 
administer the same:

I, ... do swear that I will duly and faithfully according to the best 
of my skill and power execute the office of Judge of the Surrogate Court 
of the Judicial District of ... So help me God.

The relator, upon receiving Iris appointment and commission 
as Judge of the District C ourt, took the oath of office required 
in such case under the District Courts Act, R.S.S. 1909, ch. 53, 
and also took the oath of office of Judge of the Surrogate Court 
for his judicial district. Upon taking such oaths of office the 
relator entered upon his duties and continued at least until some
time lecently to perform the functions of tfie double office*. Un 
February 5, 1919, the legislature repealed sec. ti of the Surrogate 
Courts Act alxwe referred to and substituted therefor the fol
lowing (Sask., 1918-1919, ch. 28, sec. 1):—“6. The Judge of the 
Surrogate Court shall lie appointed by the 1 Jeutenant-Govenu>r-
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in-Council. (2) This section shall come into force on the first SAM. 
day of April, 1919.” K. B.

On November 12, 1919, the Lieutenant-Govemor-in-Council, 
under the powers conferred by the above amending legislation, S,jK,“|™',1TE

ai>pointed James W. Ram on, Judge of the District Court for the -----
Judicial District of liegina. as Judge of the Surrogate Court for cTFi 
the Judicial District of Cannjngton. It is not necessary to the 
ease, in the view 1 take of it, to set out the reasons that influenced 
the Lieutenant-C.ovemor-in-Council in making the latter ap|>oint- 
ment. It is sufficient to state that in the opinion of the Lieuten- 
ant-Govemor-in-Council there were good and sufficient reasons 
for doing so, and it is this appointment that the relator complains

The ancient writ of gun warranto, w hich is now obsolete, but upon w hich 
Ihr information of the present day is founded, was in the nature of a writ of 
right for the King against him w ho claims or usurps any office, franchise or 
liberty, to inquire by what authority he supports his claim, in order to deter
mine his right.

The modern information is exhibited either by the Attorney-General, 
ei officio, or in the name of the King’s coroner and attorney at the instance of 
a private prosecutor, by leave of the Court. Short & Mellor on the Practice 
of the Crown Office, 2nd ed., page 172.

Leave to exhibit an information is not necessarily granted 
merely because a reasonable doubt may be raised as to the validity 
of the defendant’s title to the office. If tliat were the only cou
sit leration I would unhesitatingly grant the application in view 
of the very important question raised by the relator under ground 
No. 7 afoiesaid. Authorities clearly shew that where the question 
of the status, motives, or conduct of the relator is raised the 
granting of the relief asked for is discretionary and that the 
Judge or Court may on any of these grounds refuse to interfere. 
I his is sufficiently indicated by the following cases: The King v. 
Tarry (1837), 6 Ad. & E. 810, 112 E.li. 311; The King v. Cudlipp 
(1796), 6 Term. Rep. 503, 101 E.R. 670; The Oueen v. Lofthouse 
(1886), L.R. 1 Q.B.433.

In The King v. Tarry, aupra, the defendant’s title to the office 
of town councillor in the City of Hereford was called into question. 
The ground of objection to his title was tliat the burgtss-roll 
for one of the w ards in that city had not lieen revised pursuant to 
the statutory provisions. Lord Denman, C.J., in giving the 
judgment of the Court said, at page 820:—
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But the argument at the Bar, in support of the present rule, did not and 
could not stop short of denying all discretion in this Court as to originating 
proceedings in quo warranto. It was, in effect, asserted that, wherever a 
reasonable doubt is raised as to the legal validity of a corporate title, we are 
bound to grant leave to file the information. This proposition, however, is 
wholly untenable. Every case (and they are most numerous), which has 
turned upon the interest, motives, or conduct of the relator, proceeds upon the 
principle of the Court’s discretion; however clear in point of law the objection 
may have been to the party’s abstract right to retain bis office, yet the Court 
has again and again refused to look at it or interfere upon one or other of these 
grounds.

In The King v. Cudlipp, supra, Ix>rd Kenyon, Ch.J., in giving 
the opinion of the Court said, at page 508-9:—

This was an application for leave to file an information in nature of a quo 
warranto against the defendant, who holds an office in the Corporation of 
Launceston, on affidavits which impeach his title for a defect that would 
deserve a great deal of consideration could it be now inquired into. But a 
preliminary objection was taken, which has always been held to be fatal in 
cases to which it applied, namely, that the persons who make tliis application 
all stand in the same situation as the defendant, and that they have no title 
to their respective offices if the objection to the defendant’s election were to 
prevail.

In The Queen v. Lofthouse, L.K. 1 Q.B. 433, the defendant's 
title to memltership in a Ix>cal Board of Health was questioned 
on the ground that the voting papers used in his election did not 
comply with the statute in that liehalf. The relator, Mr. Maw, 
had lieen a memlier of the Board, and when such had taken part 
in elections conducted in a similar maimer and had used similar
voting papers. Blackburn, J., at page 440, says:—

But there is another ground why we ought not to make the rule absolute, 
and that is, that in the exercise of our discretion to grant this prerogative 
writ we ought not to grant it to Mr. Maw, under the circumstances shewn by 
the affidavits. We must see that the relator is a fit person to be intrusted 
with this prerogative process of the Crown. In the present case, it apjx'ars 
from the affidavits that the present chairman has been chairman from the 
first constitution of the board, and has been returning officer on previous 
occasions; and he says that he issued the voting papers in a similar way; 
that Mr. Maw has also been a member of the board from its fonnation, and has 
taken part in the previous elections, which wrere conducted in a similar manner, 
and also himself used the voting papers in which the number of votes was not 
filled up before delivery; nevertheless he kept his objection back until after 
he was defeated on the present occasion. That is a matter that disentitles 
Mr. Maw to become a relator.

Mellor, J., in the same case, at page 441, says:—
I am of the same opinion. The last ground is conclusive against the 

relator. The circumstances stated in the affidavits bring him precisely with
in the rule which is very correctly stated in Corner’s Crown Practice, page 184:
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"The relator must not be disqualified by having acquiesced or concurred in 
the act which he comes to complain of, or in similar acts at former elections."

SASK.

And Shev, J., the remaining Judge who iieard the case, at 
page 444, says:—

He therefore comee precisely within the rule enunciated by Ix>rd Kenyon, 
C.J., in Rex v. Clarke (1800), 1 Kast 38, 102 K.R. 15: "The Court have on 
several occasions said, and said wisely, that they would not listen even to a 
corporator who has acquiesced or iierhaps concurred in the very act which he
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Judge.

CJJkV

K. B.

afterwards comes to complain of when it suita his purtmee; and so far I think 
we have determined rightly.” And there are other rases to the same effect.
The present relator has concurred in the very act he now complains of, for II
Is* has used voting pa|ierw in blank in this very election and in others. There
fore, in the exercise of our discretion, we ought not to assist him.

In the case at liar, whatever interest or status the telator has 
by virtue of which he elaims the right to question the defendant's
title to ofliee, was secured under sec. ti of the Surrogate Courts iil!|
Act. His commission from Ottawa does not in any way con
stitute him a Judge of the Surrogate Court. By it he is appointed 
Judge of the District Court for the Judicial District of Cannington 
and that alone. The Surrogate ("ourts Aet creates a s]>ecial ( 'curt 
called the Surrogate Court, and by see. ti the legislature apixuntcd
the relator as Judge of tlio Surrogate ( "ourt for the Judicial District I
of Cannington by virtue of the fact that he was appointed by the | I
Dominion a Judge of the District Court for that judicial district.
In other words, the legislature not only created the Court which 
undoubtedly tliey had the right to do, but they also by see. ti 
apixiinted the Judges of that Court. The mere fart that the
aplKiintec is a Judge of the District Court, appointed as such by , 1
the Dominion, docs not any the less make his appointment as iP£; I
Judge of the Surrogate Court a provincial appointment. To hold C I
that the ap|x>intmcnt under such circumstances was a Dominion
appointment would mean that the Legislature which had enacted
siv. ti was powerless to repeal sume. TV legislature having
appointed the relator to ofliee as Judge of the Surrogate Court
would have the right to cancel his appointment, which they did, 9 1
by repealing sec. ti and by appointing the defendant under the 11: 3
substituted clause. It, therefore, follows that if the defendant Ü ]
lias no title to the ofliee in question, the relator has not, and 
never did have, any better title. If, therefore, ground 7 is well 
taken, it not only affects the title of the defendant, but is destruc
tive of the status of the relator, and puts him out of Court.
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It is suggested that sec. 6 of the Surrogate Court* Act is 
not appointive in its character, but simply confers Surrogate Court 
jurisdiction on the Judges of the District Court. A perusal of 
the Act does not, in my opinion, support this suggestion, but, in 
any event, the relator's status is not thereby improved. The 
legislature having conferred jurisdiction had the power to take 
it away and this they did effectually by repealing the legislation 
conferring same. Then again, assuming that I am right that the 
relator received hie appointment as a Judge of the Surrogate 
Court from the Provincial legislature, he, having for years 
exercised the functions of the office by virtue of such appointment. 
did so in recognition of the power of the legislature to make the 
appointment, and, therefore, in view of the authorities, which 
I have already referred to, he cannot now be regarded as qualified 
to raise the important question as to the right of the Province 
to appoint Judges of the Surrogate Court.

For the reasons aforesaid, the application is refused with costs.
Application refused.

POWER T. EDMONTON LUMBER EXCHANGE.
Alberta Supreme Court, Waleh, J. June IS, 1SS0.

Principal and agent (| I D—27)—Agent contracting with partner
ship—Knowledge op agent that partnership to re Wool
PORATED AS COMPANY—AGENT CONTINUING TO ACT FOR COMPAXÎ
—Contract not ratipied ry company—Liability op members 
op partnership.

Where an agent enters into a contract with one of the members of a 
tiartnership for the sale of goo-Is on a commission basis, with full know
ledge of the fact that the partnership is shortly to lie incorporated as a 
limited company, and continues uniter the contract after the formation 
of the company without the contract being ratified by the company, 
the members of the partnership are only liable for commissions earned 
before such company is incorporated.

[He Date and Plant, (1889), 61 L.T. 206, referred to.]

Action by an agent selling goods on a commission basis, for 
commissions claimed to be due. Action dismissed.

K. C. Mackenzie, for plaintiff; 11. R. Milner, for defendants 
Walsh, J.:—The defendants Cavanaugh and Nierengarten 

carried on business in partnersliip as lumber n erchants under the 
nan e of the Edn ont on Lumber Exchange from the 22nd to the 
26th of August, 1919, on wliich latter date one Shore was adn it ted 
as a member. The partnership agreement which was entered 
into when Shore came in recites that the original members
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Cavanaugh and Nierengarten acre at its date taking out letters of 
incorporation and intended to carry on the business as a limited 
company as soon as the same could he incorporated and it expressly 
limited the term of the partnership until the incorporation could 
tie effected. On September 6, 1919, whilst this partnership was 
still subsisting, and before the company was incorjiorated, the 
defendant Cavanaugh entered into an agreement with the plaintiff 
in the name of the partnership under which the plaintiff undertook 
the sale of coal, lumber and other products in Manitoba and 
Saskatchewan on a commission liasis. He has earned commissions 
under this agreement in respect of which a balance of *685.55 
remains owing to him. He alleges that it is the partnership that 
owes him this money and he has, therefore, sued it and its two 
original members Cavanaugh and Nierengarten for the same. 
C avanaugh lias not defended the action but Nierengarten defends 
on liehalf of himself and tlie partnership.

His first defence is that the plaintiff's employment was 
negotiated by Cavanaugh alone, that it was an employment of 
him not for the purposes of the partnership but for those of the 
con pany alxiut to be incorporated, tliat the agreement was, 
therefore, one beyond the scope of the partnership anil as it was 
n adc by Cavanaugh alone it is not binding on him or the firm. 
Though I see no reason to doubt the accuracy of his statement 
that he never saw or knew of the existence of tlie written document 
on w inch the plaintiff sues until after his employment under it was 
terminated, I am convinced that he knew and approved of his 
eu ployment and its tern s and that he recognized and acted upon 
it. 1 do not think that it is open to him now to dispute Cavan
augh's authority to bind the firm by it. In addition, I am inclined 
to think tliat this employn ent was within the scope of the partner
ship in view of the fact that the firm was admittedly promoting 
the company and preparing the way for its operations.

The larger question is whether or not any jiersonal liability is 
imposed upon the defendants under it. The agreement shews 
ujxm its face tliat the plaintiff was to operate on belial. of the 
company tliat was then in process of incorporation and which 
was to liave the san e name as that of the partnership with the 
addition of the word “Limited.’’ It is in the form of a letter 
signed in the partnership name per Cavanaugh and addressed
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to the plaintiff which liegins as follows: "Pursuant to our con
versation and verbal agreement regarding your selling coal and 
lumber for the Edmonton Lumber Exchange Ltd. . you
will operate on l*-half of the Edmonton Lundier Exchange limited 
in tlie City of Winning,” etc. The only thing in the document 
tliat seen s to import any personal liability on the part of the firm 
is that in which it says, “We agree to pay you 50c. per thousand 
feet on all lun lier sold . . . and 15c. per ton on all coal
sold in your district," hut tliis is counteracted by the concluding 
sentence which says “in connection with other commodities such 
as shingles, posts, etc., that your commission on sane will lie one 
half of the net profit received on san e by the company." The 
plaintiff knew all about the steps that were then on foot to incor
porate the company and that so soon as its incorporation was 
completed the business would lie turned over to it and the partner- 
sliip would cease to exist. The company w as to open an office in 
Winnipeg of which he was to lie the manager. He was seriously 
considering taking son c stock in it. The paper on which his 
contract is written liears the name Edmonton Lumber Exchange 
Limited. The order foin s with which he was supplied carry the 
same heading. Two expense cheques were issue.I to him, one of 
the partnership before the incorporation for 150 and one of the 
company after incorjioration for >100. He was advised by letter, 
on October 14, that the incorporation hail lieen con pleted, the 
first meeting liad been held, all formal banking arrangen cuts had 
lieen made and the capital hail been paid up. This was acknow
ledged by him under date of Octolier 21, his reference to it being 
that it sounded good. A good deal of corres]>ondenco on n alters 
relating to his end of tlie business passed lie tween liim and the 
company. On both sides the company was referred to in this 
correspondence indiscriminately as the Edmonton Lumber 
Exchange, its partnership name, anil the Eilmonton Ism 1er 
Exchange Limited, its corporate name. 1 do not think any 
inference is to be drawn against either of them on this account as 
each of them used these two names interchangeably. In the 
account that was finally made up by the plaintiff for presentation, 
and in the covering letter, the name of the company appeals as 
the debtor, but I am not disposed to attach any in .portance to that 
in the face of Mr. Speer’s explanation of it. I am satisfied ami
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in fact it is practically undisputed that when the plaintiff entered 
into this arrangement he quite understood that the partnership 
was acting for the company that was then in process of formation 
and that after its incorporation he would tie acting for it and not 
for the partnership. I do not think that it was ever agreed or 
even intended that the partnership should pay him for selling the 
company's products.

It is said for the plaintiff that the defendants could not by 
their contract hind a non-existent company and the company 
could not upon coming into existence adopt the contract thus 
made for it and the defendants therefore n ade then selves person
ally liable for the plaintiff’s comm ission for which he could not in 
law hold the company. A great n any authorities were cited to 
n e by Mr. Mackenrie in support of this contention hut the great 
n ajority of them have to do with contracts of a vastly different 
character from that here in question. In such a case as this, the 
plaintiff, if pressing his claim against the con panv for com
missions earned after its incorporation, would not lie liound to 
prove an express contract on the part of the company to pay for 
the same. The mere fact of the services lieing performed by him 
and accepted by it would raise an implied contract on its part to 
pay him what those services were worth, so that if the contract 
now sued upon had never lieen entered into I should say that 
sin ply by the rendering and acceptance- of his sen-ices he could 
have held the company liable on a quantum meruit and in all 
probability the basis of compensation fixed by the contract would 
have lieen accepted in determining what those sen-ices were worth. 
He Dale and Plant, (1889), (il L.T. 206. The principle ujion which 
the liability of the defendants is urged is tliat by entering into this 
contract on liehalf of this non-existent company they, impliedly, 
warranted their authority to do so and when, in fact, they had no 
such authority they made then selves liable under that implied 
contract. That n ay very well be so and doubtless is so where one 
contracting in ignorance of the facts and in reliance upon this 
assun eil authority enters into a contract which liecause of lack 
of authority in him who assun ed it he is unable to enforce against 
the other party to it. If in thin case the plaintiff's right to recover 
from the con pany depended solely upon the contract made with
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him by the defendants there would be a great deal of force in the 
contention that as that contract never was and could not be made 
legally binding upon the company liability for the plaintiff’s claim 
must rest upon these defendants. But when the company's 
liability in no sense depended upon this contract I cannot see how 
this principle can be invoked against these defendants. For the 
commissions earned before the incorporation, I think the defend
ants are liable but they are more than paid for by the 150 payment 
made by them. For the commissions earned after the incorpora
tion I am unable to hold them liable.

A claim is made for the plaintiff’s expenses in travelling from 
Winnipeg to Edmonton at the end of his contract. If that sum 
is recoverable at all, it is a liability of the company and not of the 
defendants.

In the result, the action must be dismissed, and with costs if 
asked. The plaintiff is certainly entitled to be paid by some one 
and I think by the company, for his claim is an honest one, and 
the company has had the lienefit of his services. I sincerely hope 
that those who arc managing its affairs will see to it that this 
claim is paid without further delay or expense.

Action dismissed.

THE KING v. SEGAL.

Manitoba Court of Appeal, Perdue, Cameron, Fullerton and
Dennintoun, JJ.A. June 15. 1910.

Evidence (l II B—111)—Intoxicating i.iquon—Manitoba Tempérance 
Act—Presumption and burden op proof—Possession or con-

tioods on a dray standing in a lane in the rear of accused's house, and 
lieing part of a consignment similarly marked, which has been partly un
loaded and placed itrthe house are in the poneEMtm or charge or control of 
the accused, within tlte meaning of the Manitoba Tein|icrani-c Act, til lie. 
V. 1916, ch. 112, sufficiently to justify a conviction under the Act, one of me 
cases of the consignment having Ix-en subsequently opened and found to 
contain intoxicating liquor.

Appeal from a conviction by a magistrate under the Manhole 
Temperance Act, 6 Geo. V. 19lti, ch. 112. Affirmed.

B'ord Hollande, for appellant.
John Allen, Deputy Attorney-General for the Crown.
Pehdve, C. J. M., and Camehon, J. A., concurred with 

Dcnnistoun, J.A.
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Fullerton, J.A.:—The convict ion in this case is for keeping 
liquor for sale. Officers of the Temperance Department armed 
with a search warrant visited Segal's house and found !) cases in 
the kitchen which had just liecn unloaded from a dray standing 
in the lane at the rear of the house. There were 27 cases still 
on the dray. The !l cases were replaced on the dray and all were 
taken away and stored in a warehouse. The cases were all marked 
“0. W. Special,” but no examination was made at the time of 
any of them. Shortly before the trial one of the cases was ojiened 
and found to contain rye whiskey.

Section ill of the Manitoba Temperance Act, 6 (!eo. V. 1010, 
eh. 112, provides as follows:—

If, in the prosecution of any person charged with committing an offence 
against any of the provisions of this Act in the keeping for salo
. . . of liquor, prvnA fane proof is given that such person hod in his
Ik«session or charge or control any liquor in respect of, or concerning which, 
be is being prosecuted, such person shall be obliged to prove t hat he did not 
commit the offence with which he is so charged.

The sole question then is whether the Crown has proved that 
the liquor in question here was in the possession or charge or 
control of Segal.

There is, of course, evidence that one out of the 30 cases con
tained liquor, but whether that particular case was in the kitchen 
or on the dray does not appear from the evidence. The content ion 
is made that the cases on the dray were, if not in the possession, 
at least under the charge and control of Segal. The evidence 
does not shew whether the lane in question was a public or private 
lane. If the former, I am at a loss to understand how, under the 
facts proved in this case, the liquor in question can he said to 
have liecn in the charge or control of Segal.

1 think the Crown has failed to give the primA facie evidence 
required by sec. ill, and it follows that the conviction is bad and 
should be quashed.

Dennibtoun, J.A.:—There was in my opinion primA facie 
evidence upon which the magistrate could find that the accused 
Imd in lus ixresession or charge or control intoxicating liquor and 
under the provisions of sec. 91 of the Manitoba Temperance 
Act, ti flco. V. 1916, ch. 112, the onus was cast upon the accused 
of proving that he did not commit the offence w ith which he was
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MAN. charged. There was undoubtedly a case of whiskey upon the
C. A. waggon which stood in the partially e ered-in lane between
The
Kino

f.
Segal.

Segal’s house and hakeshop. There «ere m all 30 cases similarly 
marked “Gooderham & Worts Whiskey " on the waggon hut only 
one of them was examined. It was all one consignment. Nine

Dennibtoun, j.a. of the cases had been transferred to Segal’s kitchen when the Govern
ment officers intervened and took possession of the lot, 27 cast s
on the waggon and 9 in the kitchen, and carried them off to a 
storage warehouse1. Counsel for the accused argues that there 
«as no evidence that any of the 9 cases which liad lieen placed 
in the kitchen did as a fact contain intoxicating liquor. That may 
lx1 true. The single case which was examined and found to con
tain whiskey may have hern in the kitchen or it may not have 
left the waggon; hut I think the magistrate was justified in holding 
that in any event it was under the control of the accused. The 
explanation which the accused gave was not believed and the 
magistrate had good grounds for refusing to lx-lieve his improbable 
story that he knew nothing about the whiskey or the delivery which 
was being made when the officers came on the scene.

I would affirm the conviction. Conviction affirmai.

SASK. CANADIAN LUMBER YARDS LIMITED v. DUNHAM et «1.

C. A. Sas kale he uan Court of Appeal, Haultain. C.J.S., Newlands, Lamont ami 
El wood, JJ.A. July It, 1920.

1. Courts ($ II A—151)—District Courts—Jurisdiction under Mechan
ics’ Lien Act (Sask.)—Title to land involved.

The effect of sections 26 and 30 of the Mechanics’ Lien Act, R.S.S. 
1909, ch. 150, is to confer uixm the Judge'of the District Court juris
diction to try, in a mechanics’ lien action, all questions of title necessary 
for the determination of the interest of the owner in the land upon whit h 
the lien-holder has his lien. This includes jurisdiction to determine 
whether or not a mortgage which stands on the title in priority to the 
lien, and which, luting a charge on the land covered by the lien, purports 
to cut down the interest which the owner would otherwise have therein, 
is a valid charge thereon.

2. Pleading (5 I 8—146)—Application to determine jurisdiction—
Right to strike out statement op defence.

On an application before a District Court Judge to determine whether 
he has jurisdiction to try an issue, he is not justified in striking out a 
statement of defence.

Statement. Appeal by one of the defendants from an order of a Distiict 
Court Judge striking out the statement of defence in a mechanics' 
lien action. Reversed.
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P. H. Cordon, for appellants.
H. J. Schull, for respondent .
Havltain, C.J.S., concurred with I.amont, J.A.
Newlands, J.A.:—This is a mechanics’ lien action. In 

addition to the claim on the mechanics’ lien the plaintiff set out 
that there is a prior mortgage in favour of defendant Mclean, 
which mortgage is void under the Dominion I-ands Act, 7-8 Kd. 
VII. 1908, ch. 20, having lieen executed prior to the issue of the 
patent from the Crown to defendant Dunham, and they ask for 
a declaration as against them that this mortgage is void.

The defendant Mcl-ean pleaded that the Court had no juris
diction to decide this issue. The question of law was then set 
down to lie heard by the District Court Judge, who decided he 
had jurisdiction. This was subsequently turned into a motion 
for judgment and the defence struck out. From this judgment 
defendant McLean appeals.

As a preliminary objection plaint iff contended it was an appeal 
from an interlocutory order and should lie to a Judge of the 
Court of King’s Bench. Tliis objection was overruled by the 
Court, liecause the order striking out defendant McLean's defence 
ended the action as far as he was concerned, and if the judgment 
had lieen the other way, that is, that the Court had no jurisdiction 
to try tliis issue, the action would also have lieen terminated.

In In re Herbert Peeves <t- Co., [1902] 1 Ch. 29, Romer, L.J., at 
page 33, following Solomon v. H orner, (1891] 1 Q.B. 734, said:— 
“The test is to be arrived at by considering as a matter of substance 
what was the matter in dispute—and if the order made would, 
in either way it was made, disjioso of the matter in dispute, it 
is a final order.” And in Hozson v. Altrincham Urban District 
Council, [1903] 1 K.B. 547, I-ord Alverstone, C.J., said at 548:

flow the judgment or order as made finally d’spose of the rights of the 
parties? If it does, then I think it ought to be treated as a final order, hu
it h dues not, it is then, in my opinion, an interlocutory order.

I nder either of these tests the order in question is a final 
order, and therefore the appeal is to this Court.

The appeal is on the ground that the trial Judge was wrong 
m deciding that he had jurisdiction to try the issue lietween 
plaintiff and defendant Mcl.ean.

8cc. 30 of the Mechanics’ Lien Act, R.8.S. 1909, ch. 150, 
provides:
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30. Notwithstanding anything contained in the Judicature Act (now the 
King’s' Bench Act), and the District Courts Act all actions to realise under » 
lien irrespective of the amount involved or that the title to land is called in 
question shall be brought, tried and determined in the District Court in the 
same manner and subject to the same right of appeal as ordinary actions in 
the Court.

Sec. 26 of the District Courts Act, R.8.S. 1909, ch. 53, provides 
that, that Court shall not have jurisdiction in “(a) actions in 
which the title to land is brought in question.”

These two provisions taken together mean that in a mech
anics' lien action any question in which the title to land arises 
may Ik* decided by the Court. It does not however give the 
plaintiff the right to add to a mechanics' lien action an issue in 
which the title to land is in question, distinct from tliat action, 
and in which parties who would not necessarily lie parties to the 
mechanics' lien action have to lie made defendants. In other 
words, an issue which raises the question as to the title to land 
cannot lie added to a mechanics’ lien action, but tliat question 
must arise in the mechanics’ lien action itself and lietween the 
parties necessarily parties to that action. To hold otherwise 
would lie to infringe Rule 34 of the Rules of Court as to joinder 
of defendants. The effect of tliis Rule is, as was decided in 
Smuribuaite v. Hammy, [1894] A.C. 494, tliat you cannot bring 
plaintiffs—and by parity of reasoning you cannot bring defendants 
—liefore the ( 'ourt, w here the causes of action vested in the different 
plaintiffs or the causes of action that exist against the different 
defendants arc separate. In this action the causes of action 
against the defendants are entirely separate; against the defendant 
Dunliam to enforce a mechanics’ lien, and against the defendant 
McLean to set aside his mortgage. Neither party is a necessary 
party in the action against the other, the causes of action are 
separate, and the relief claimed is different in each case.

This action to set aside the mortgage of McLean is an action 
where the title to land is brought in question, it is a separate 
cause of action, it cannot therefore lie added to a mechanics' 
lien action against Dunham. It does not therefore come umler 
the exception mentioned in sec. 30 of the Mechanics' Lien Act, 
and the District Court Judge has therefore no jurisdiction to try 
the same.

The appeal should be allowed with costs.
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Lamont, J.A.:—This matter comes liefore us in a very unsatis
factory shape. The plaintiffs brought a mechanics’ lien action 
against the defendants, and made one A. P. McLean a party 
thereto. McLean had a mortgage registered against the property 
covered by tlie plaintiffs' lien and prior thereto. The plaintiffs 
in their statement of claim set out tliat this mortgage «as void 
under the Dominion I-ands Act, 7-8 Kd. VII. 1008. ch. 20, and 
they asked for a declaration that the mortgage is void as against 
them.

The only defence set up by McLean in his statement of defence 
was, that the District Court Judge had no jurisdiction to try 
the issue. The plaintiffs set down the question of jurisdiction 
for argument. The District Court Judge held that he liad juris
diction. The solicitors for the respective parties then seem to 
have considered that the decision of the Judge did not go far enough 
to enable them to raise on appeal all the questions they desiied to 
have disposed of, so they apparently appeared liefore the Judge 
without any further notice of motion or formal application, with 
the result that the Judge added to his former hat an order striking 
out McLean's statement of defence. The formal order leads:

It is hereby ordered that the defence of the defendant Alexander Philip 
Mi-Lean lie and the same is hereby struck out.

It is further ordered that the costs of and incidental to this application 
and order be costs to the plaintiff company payable forthwith after taxation.

From that order Mcl-ean now appeals.
On tlie argument liefore us, counsel for both parties treated 

the matter not simply as an appeal from the order striking out 
the defence, but as an appeal from the Judge's decision that he 
hud jurisdiction to try the validity of McLean's mortgage. To 
Mdvean's apjieul the plaintiffs take a preliminary objection that 
the order was not a final one, and should, therefore, have been 
taken liefore a King’s Bench Judge in Chandlers, and much 
argument was expended on that point.

Ill view of the fact that the parties obtained from the Judge an 
order striking out the defence without any notice of motion or 
formal application living made therefor, and particularly when they 
obtained it for the purposes of getting the questions involved 
before the Court in appeal, I will not give effect at this stage to 
any technical objection as to the right of appeal. What con
stitutes a final order lias now lieen authoritatively settled by the
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Privy Council in Goverdhandat Vishittdas Ratanchand v. Ramchaml 
Manjimal rt ol., [1920] 1 W.W.R. 850.

I therefore «ill consider the appeal properly before this Court, 
and will deal with the jurisdiction of the District Court Judge 
to try the validity of the mortgage, although that matter is not 
referred to in the order appealed from.

Sec. 26 of the District Courts Act provides that that Court 
shall not have jurisdiction in:— “(a) actions in which the title 
to land is brought in question;” but sec. 30 of the Mechanics’ Lien 
Act provides:

30. Notwithstanding anything contained in the Judicature Act and the 
District Courts Act all actions to realise under a lien irrespective of the amount 
involved or that the title to land is called in question shall he brought, tried 
and determined in the District Court in the same manner and subject to the 
same right of appeal as ordinary actions in the Court.

The effect of these two sections in my opinion is to confer 
upon the Judge of the District Court jurisdiction to try, in a 
mechanics’ lien action, all questions of title necessary for the 
determination of the interest of the owner in the land upon which 
the lien-holder has his lien. This includes jurisdiction to determine 
« farther or not a mortgage which stands on the title in priority 
to the lien, and which, lining a charge on the land covered by the 
lien, purports to cut down the interest which the owner Mould 
otherwise have therein, is a valid charge thereon.

But the fact that the District Court Judge has jurisdiction 
to try the validity of the mortgage, does not entitle the plaintiff 
to judgment. The mortgage is prior to the plaintiff's lien, and 
the plaintiff must establish its invalidity. This, to my mind, 
involves a consideration of the meaning of sec. 29 of the Dominion 
Lands Act, 7-8 Ed. VII. 1908, also whether or not that section 
would lie operative after the Dominion had parted with its title 
to the land; and, if so, whether or not such legislation would l« 
ultra lires of the Parliament of Canada, in view of the fact that 
legislation as to the effect of a mortgage is legislation or the subject 
of profierty and civil rights, which legislation is within the exclusive 
jurisdiction of the Provincial Legislature. I mention these 
merely to indicate that in my opinion tlic validity of the mortgage 
is still a question to lie tried. Something may also depend u]*m 
the facts. Did the mortgagor, after the receipt of his duplicate 
certificate of title, give it to McLean to enable him to then register
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his mortgage? If so, would that I*1 a re-issuing of the mort
gage?

As the only application liefore the Judge was one to determine 
his jurisdiction, I do not think on that motion he should have 
struck out the statement of defence, and 1 would give the defendant 
leave to put in a new defence.

The ap])cal should, therefore, tie allowed, hut without costs, 
and the matter referred hack to tlie trial Judge to determine the 
validity of the mortgage.

Elwood, J.A., concurred with Lamont, J.A.
Appeal allowed.

REX v. HAGEN.
Ontario Supreme Court, Orde, ./. April 19, 1920.

1. Intoxicating liquors (§ 111 I—91)—Ontario Temperance Act— 
Evidence on which Magistrate can convict—Application to 
quash—Right of Judge to review decision.

Where there is evidence on which a magistrate can convict under the 
Ontario Temperance .Vet it is not open to a J litige on an application to 
quash a conviction to review such magistrate's decision on the evidence 
before him that the accused was guilty. The presence of liquor in 
defendant's dwelling house constitutes primA facie evidence of guilt 
under sec. 88 of the Act.

[Ilex v. Ije Clair (1917), 28 Can. Cr. Cas. 216, 390.L.U. 436, followed.] 
Section 70 of the Act does not create an offence under the Act, it 

merely provides how, under certain circumstances, liquor which is seised 
while unlawfully in transit shall he dealt with. There is nothing in 
this section to prevent the simultaneous seizure of liquor intransit and 
the prosecution of the offender under sec. 41.

Motion to quash a conviction of the defendant by the Police 
Magistrate for the Town of Welland for offences against the 
provisions of the Ontario Temperance Act, 1916, 6 (leo. V. ch. 50. 
Affirmed.

L B. Spencer, for the defendant.
F. P. Brennan, for the magistrate.
Orde, J.:—On the night of the 20th February, 1920, 

at Welland, one John Whalley, in company with one William 
Vrquhart and one or two other men, called with a sleigh, of which 
Vrquhart was the driver, at the private dwelling houses of John 
Tovne, Harvey Dawdv, and Charles R. Hagen, the defendant, 
and removed certain quantities of intoxicating liquor, placed them 
on the sleigh, and drove away with them. Shortly afterwards 
the liquor was seized.by the License Inspector, and the seizure
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was followed by a search of the dwelling houses from which the 
seized liquor had Ireen taken. A quantity of liquor was found in 
Hagen’s house.

Hagen was charged in general terms with having unlawfully 
violated sees. 40 and 41 of the Ontario Tenqicrance Act.

At the hearing lief ore the Police Magistrate for the Town of 
Welland, after the evidence of the seizure of the liquor upon the 
sleigh and of the finding of liquor in Hagen's house had been given, 
Hagen swore that he was absent from his house on the evening 
in question, and that Whallcy had not taken the Uquor from his 
house with his consent. He said he was not a partner of Whalley's 
and had nothing to do with him. He did not claim in his evidence 
that the liquor had lieen stolen from his house, but his counsel so 
claimed on the argument of the motion. Hagen admitted having 
got 25 cases of liquor on the 3rd February, 1920, and that there 
were still 7 eases left in his cellar.

Hagen was convicted “for that he ... on the 20th day 
of February A.D. 1920 ... in his premises unlawfully did,
in contravention of the Ontario Temperance Act, section 40, 
expose or indirectly barter or sell liquor, section 41, in that he did 
have by one William Vrquhart, his clerk, servant or agent, liquor 
in other than his private dwelling in which he resides, namely, in 
a sleigh on the public highway.” The conviction covers at least 
two separate offences or classes of offences, which are respectively 
defined by secs. 40 and 41. This, however, is jx-rmissible under 
sec. 98.

The first ground on which the application to quash was made 
was that there was no evidence to supiwrt the conviction, and Mr. 
Spencer relied on Hex v. McKay (1919), 46 O.L.R. 125. If the 
conviction had been confined to the offence of having liquor in a 
place other than a private dwelling, under sec. 41, it might reason
ably be held that there was no evidence upon which to convict. 
There was no evidence that Vrquhart was Hagen's clerk, agent or 
servant, or that Whallcy had any authority from Hagen to employ 
Vrquhart, And, while there was abundant evidence to establish 
that some of the liquor u]xm the sleigh was Hagen’s, there was no 
evidence that he was in any way res]>onsihle for its presence there.

But the accused is also convicted of an offence under sec. M. 
The presence of liquor in his dwelling house constituted primâ
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facie evidence of guilt under sec. 88. There was, therefore, 
evidence on which the magistrate could convict, and it is not open 
to me to review his decision, ujion the evidence liefore him, that the 
accused was guilty: Hex v. Le Clair (1917), 39 O.L.R. 430, 28 
Can. Cr. Cas. 216.

It was further argued that, as the liquor seised upon the 
sleigh had lieen confiscated and destroyed under sec. 70, no other 
penalty could lie imposed in res]iect of the liquor so seised. It is 
I-crimps unnecessary to deal with this objection, In-cause it can 
have no bearing upon the conviction under sec. 40; but, even us 
to an offence under sec. 41,1 cannot see the force of this argument. 
There is nothing in sec. 70 to prevent the simultaneous seisurc of 
liquor in transit and the prosecution of the offender under sec. 41. 
Section 70 does not create an offence at all. It merely provides 
how, under certain circumstances, liquor which is seised while 
unlawfully in transit shall lie dealt with. The destruction of the 
liquor is not a jienalty for any offence, but is one of the consequences 
of the impounding of the liquor, which, by reason of its unlawful 
possession or its unlawful destination, has liecomc a prohibited 
article. Sec Hex v. Le Clair, 39 O.L.R. 436, 28 Can. Cr. Cas. 210.

The third ground of objection was that Whalley had liecn 
convicted of the same offence, and that under sec. 84, as amended 
by 7 (leo. V. ch. 50, sec. 30, the conviction of one of them was a 
bar lo the conviction of the other. Whalley was convicted under 
loth sections, 40 and 41, in that he “did have liquor other than 
in a pr vote dwelling house and did sell liquor contrary to the said 
Ontario Temperance Act."

There is nothing in the conviction to shew that Whallcy's 
offence had any connection with Hagen whatever. Confining 
Hagen’s conviction to an offence under sec. 40, there was ample 
evidence that Whalley was guilty of an offence under sec. 41. 
liven if Whallcy’s conviction were to lie confined to an offence 
under sec. 40, there was ample evidence to justify it as to Toyne's 
and Dawdy’s liquor, and without any reference to Hagen's liquor 
at all. Section 84, as amended, can have no application to Hagen's 
conviction under such circumstances.

The motion must he dismissed with costs.
Judgment accordingly.
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REX t. NAT BELL LIQUORS Co. Ltd.
Alberta Supreme Court, Walsh, J. June 89, 1980.

Intoxicating uqvmrn ($ I A—IS)—Alberta Liquor Export Act— 
Exporter to make return of liquor received—Liquor stolen 
—No RETURN MADE—LIABILITY—CARELESSNESS IN MAKING RETURN
—Liability.

Vnder gee. 4 of the Alberts Liquor Export Act, 8 Geo. V. 1918, eh. H. 
an exporter is required to make a return of all liquor received. Where 
a barrel of gin ha# been tanqiered with in transit, the gin ls-ing taken from 
the barrel and water substituted in its place, it is not liquor received 
within the Art and failure to include it in the return is not an offt-im 
under the Act.

It is no defence to a prosecution under the Act that the failure to make 
a return on two kegs of whiskey received was due to mere oversight on 
the |>art of the clerk who prepared the return and of the president of 
the company in not checking it up when he made the affidavit verifying

Motion to quash the conviction by a police magistrate fin- 
failure to make the necessary returns under the Allierta Liquor 
Export Act. Affirmed.

H. A. Friedman, for the motion.
IT. G. Harrison and A. E. Popple, contra.
Walsh, J.:-—The defendant moves to quash its conviction by 

a police magistrate at Edmonton for breach of sec. 4 of the Liquor 
Export Act, 8 Geo. V. 1918 (Alta.), ch. 8 (amended, 1920), which 
requires every person within the scojie of the Art to make on 
the first day of every month a return to the Attorney-General 
verified by an affidavit shewing a statement in detail of all liquor 
received by him during the month immediately preceding, tin- 
kind and brand of the same, the quality and amount thereof nml 
the source from wliich the same was obtained. Vnder see. G, any 
person who refuses or neglects to give and furnish such particulars 
thereby commits an offence against the Act for which he is subject 
on summary convict ion to a penalty of not less tlian $500 nor more 
than $2,000. In the return made by the defendant under sec. I 
which is complained of, he omitted all reference to a barrel of gin 
and two kegs of whiskey which came into its warehouse during 
the month for wliich the return was made. The conviction is 
attacked mainly u|ion the ground that the omission of the gin 
from this return was not a breach of the Act, because the evidence 
shews that, though it was shipped to the company as gin it was 
found on its arrival at the warehouse that it liad been tamper- J 
with by the withdrawal of the gin from the barrel and the sub
stitution of water for it, and that the failure to report the two kegs



S3 DX.R.] Dominion Law Reports. 483

of whiskey was due to mere oversight on the part of the clerk who 
prepared the return, and of the president in not checking it up 
when he made the affidavit verifying it.

If the conviction rested alone upon the failure to include the 
harrel of gin, I would, without hesitation, say that it could not 
stand. The exporter is required to make a return of all liquor 
received, and water is not liquor under the Act. As a matter of 
policy, the president should have made some reference to it in his 
return, for it was checked into the warehouse as gin, and knowing 
as he did the close watch that was I «dug kept on these importations 
hy the authorities, he would have shewn letter judgment by 
e xplaining in his return the conversion of this gin into water in 
transit to him. His company cannot, however, le fined for this 
indiscretion.

The omission of the whiskey from the return is an entirely 
different matter. I take it, from the reasons given by the magis
trate for his judgment, that he accepted the evidence offend for 
the defence that tliis omission was the result of a men' oversight, 
and 1 will deal with the case on that understanding.

Mr. Friedman's contention is that no offence was committed 
I «‘cause of the lack of intention on the part of the company to 
commit one. He cited a large numlier of criminal cases to support 
his contention that the alienee of a mens mi is a good answer to a 
charge of a criminal or quasi-criminal or |ienal character, the onus 
of proving it lining upon tlie accused. In a great many cases tliat 
is undoubtedly so, but they are for the most part, if not entirely, 
cases in which a man is charged with doing something unlawful, 
and not simply with neglecting to do something which he should 
I lave done. It is a very common thing for a man to lie made to 
face a criminal charge and to lie convicted of it and imprisoned 
upon it when liis offence consisted of nothing more than a neglect 
on his ]>art to do something which he was under a duty to do. 
A motorist who neglects to sound bis horn and in consequence runs 
over and kills a pedestrian who, if warning had I «‘en given, could 
have got out of the way, could projierly lie convicted of man
slaughter, even if he proved ever so conclusively tliat he had not 
the slightest intention in the world of killing the man. If he liad 
such intent he would lie guilty of murder. It is the lack of intent 
or, in other words, the absence of the mens rea that in such a case
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reduces the offence to that of manslaughter. In such a case 
evidence that his failure to sound his horn was simply the result 
of an oversight on his part would not, in law, afford him any 
defence, for tliat would he the only reason for his prosecution. 
Illustrations of this character might lie multiplied, hut this will 
suffice. Under sec. 6 it is one who refuses or neglects to give the 
required particulars that is subject to prosecution. There is no 
question of refusal here. It is a plain simple case of neglect. None 
of the meanings giver to this verb in Murray's New English 
Dictionary read into it any question of intent. Under each one 
of them it is the mere failure to do a thing that constitutes neglect, 
such as “to leave out, omit, discard"—“to omit through careless
ness, to fail through negligence to do something." The only case 
at all like this that I have been able to find, for none was cited to 
me, is King v. Hurrell (1840), 12 A. & E. 400, 113 E.R. 886, in 
which it was held that an overseer who neglected to sign the 
burgess list delivered by him under a certain statute incurs the 
penalty imposed by the Act, though his neglect was neither 
wilful nor corrupt. Lord Denman, C.J., said, at pages 466-7 : 
"Then it is said, the neglect must be wilful . , . Rut it is 
unnecessary cither to allege or prove it."

l'atteson, J., said, at page 468:—
Then it is contended that the qualification of wilfulnese must be imported 

into the section. Every day I see the necessity of not inqxjrting into statutes 
words which are not to be found there. . What, then, is neglect?
It is the omission to do some duty which the party is able to do. The defend
ant could have signed the list, that is not denied, but he did not sign. He 
has, therefore, neglected to sign.

Williams, J., said, at page 469:—
Where no uis major or inability intervenes, omitting to do what ought to 

be done is neglect. Why then should we be called u|ibn to introduce new 
terms into the statute?

And Coleridge, J., said, at page 469:
The defendant has contravened the Act by omitting to sign the list 

without shewing any lawful excuse. This is a “neglect" within the Act. 
Forgctfidness or carelessness is no such lawful excuse.

With these remarks, I so thoroughly agree that it is unnecessary 
to say more than this that it is of course not every failure to make 
the return that constitutes neglect. The serious illness of the 
exporter, the destruction of his warehouse and his records by 
fire or other circumstances of a like character making it a physical
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impoeeibility for him to do eo would not lie neglect, hut no such 
conditions arc suggested liere. The objection with which I liave 
lieen dealing is one which does not justify a quashing of the con
viction.

The defendant was fined 81,700 and costs. It is objected 
that this is excessive and I agree that it is, but it is one which it 
w as w ithin the magistrate's power to impose as the section author
ises a fine up to 82,000, and so 1 cannot interfere. The magistrate 
said that he hnd set the standard last week and *vould abide by 
that, meaning presumably that he had fixed 81,700, as the standard 
fine for breach of this section and so he would impose it in this 
ease. That is, in my opinion, an entirely wrong principle upon 
which to proceed. The spread of 81,800 lie tween the minimum and 
the maximum fine is of course meant to give the magistrate a 
chance to vary it according to the circumstances under which 
the breach occurred, and it does not seem right to me that he 
should adopt an arbitrary amount as the proper fine to impose' 
in every case regardless of its circumstances. If I had the power 
to do so, I would reduce the penalty to the minimum fine of 
$500 but as I think I liave not the jiowcr, especially in the light 
of the fact that there is an appeal from such conviction in which 
the District Court Judge would undoubtedly liave that right, I 
am unable to help the defendant. No question as to the con
stitutionality of the Act w as raised U'forc me, though 1 drew atten- 
tention of counsel to the fact that that question is now under the 
consideration of the Appellate Division.

The motion is dismissed with costs.
Motion dinmisml.

SECURITY LUMBER Co. v. ROSS.*
Saxkatcheu-an District Cwrt, Ouetley, D.C.J. June 4, UM0.

KxECCTORh and ADMINIHTKATOH8 (| 11 A—24)—("nNTKACTS MADE IN EXECU
TION of duty—Personal liability—-Not an obligation of
TESTATOR.

Kxecutorg and administrators are iiersonally liable on the contracts 
whii h they make in the execution of tlicir duty. The contract is made 
with the executor iiersonally although made for the purposes of the 
estate and aitlsiugh such executor may lie entitled to lie imlemnified 
out of the estate for amounts which he is lawfully called upon to pay. 

[Review of authorities.]

■See also Security Truet Co. v. Wiehart, 51 D.L.lt. 614, a de< ision given 
by the Appellate Division of Alberta, April 22, 1920, which is on nil fours with 
the above case and was handed down while this juilgmcnt was lieing written.
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Action to recover the price of goods sold and delivered to 
the defendant.

H. J. Kchull, for plaintiff ; Emile Growl, for defendant.
Oubklkv, D.CJ. :—The statement of claim in this action 

alleges that on or atout March 21, 1017, the plaintiff sold and 
delivered to the alove-named defendant under a contract a 
certain bill of lumlier and building materials to the value of 
$252.35, and further that no part of the purchase-price for the 
said lumber an^l building materials has lieen paid. The plaintiff 
claims interest at the rate of 10% l>er annum.

The statement of claim further alleges another sale of lumlicr 
and building materials to the value of $78.1.1 under a certain 
implied contract ; alleges delivery and receipt of the lumlicr 
by the defendant, a demand for payment and the fact that no 
payment was made. There is a further claim for interest on 
the second sale amounting to $14.55, being interest, at the rate 
of 10% per annum from the date of the sale to the date of the issue 
of the writ.

The defence alleges a general denial, and in the alternative 
the defendant sets up that if she did purchase the lumber and 
building materials referred to in the statement of claim that 
“she didn't buy the same jiersonally but as the duly appointed 
administratrix of the 1* state of Turbin Offerson, deceased, to 
the knowledge of the plaintiff."

The defendant was examined for discovery and the following 
evidence w as elicited :—

Q. 1. You are the defendant in this action . ? A. Yes, I am
Jennie Mable Ross. Q. 2. During the season of 1917, about the month of 
March, did you purchase any lumber and building materials from the Security 
Lumber Co.? A. No, not for myself. Q. 3. But did you purchase thorn 
yourself? A. 1 did for the estate. Q. 4. What estate do you s|>euk of? 
A. The estate of Turbin Offerson. Q. 5. The estate of Turbin Offerson. 
Were you at that time or was your name at that time Jennie Mable Offerson? 
A. Yes. Q. 6. You were the widow of Turbin Offerson? A. Yes. Q. 7. 
Now when did Turbin Offerson die? A. About April 23, 1916. Q. 8. April 
23, 1916, and he left an estate? A. Yes, he left an estate. Q. 9. And you 
are his widow? A. Yes. Q. 10. Can you tell us what land Turbin Offerson
held? A. Yes, the south west 27-4-5, w. 3rd. Q. 11. What else? A. The
north west 22-4-5. Q. 13. And no other. That is, he left a half section of 
land. For what purpose was this lumber bought? A. For a barn on the 
estate. Q. 14. To build a barn on the estate, that is, to build an entirely
new building? A. That is, I happen to have . . . Q. 15. For the
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purpose of erecting a new building, a new barn? Then tell us what it is that 
you are disputing, about these accounts. A. I never disputed about any
thing. Q. 16. That is, you claim that you are not liable personally, but just 
as administratrix. That you were acting at that time for the estate, but 
outside of that there is nothing disputed between you. Is that it? A. Yes, 
sir. Q. 20. But you signed this document or a document like this. You 
signed this estimate in the lumber yard? A. I will see first what date it is, 
if I were there or not, March 22nd, 1917. Yes, I signed at one time what 
they would build me a barn for. 1 won’t say for sure. It looks like mine. 
Yes, I signed a document but I won’t say that that’s my signâture. Q. 21. 
That is the way you used to sign. It is Mrs. Jennie Mable Offerson? A. I 
don’t remember. I took two loads out you see. Q. 44. Now, I understand 
your position Mrs. Ross in tliis matter, you do not dispute, you admit that 
this lumber which you bought was all delivered but that you simply claim 
that the estate is liable, and not you? A. Yes. Q. 45. You admit that the 
bin of lumber is alright aside from that? A. Yes, as far as I know. The 
lumber was all brought and built on the north-west of 22. Q. 46. Your 
whole dispute is here, that the estate should l>e claimed from and not from 
you? A. Yes. Q. 47. Now, Mrs. Ross, at the time you purchased this 
lumber you were Mrs. Turbin OfTerson, the widow of the deceased, Offerson? 
A. Yes. Q. 48. You subsequently married Mr. Ross, your present husband? 
A. Yes. Q. 49. He is living? A. Yes. Q. 66. Now, w here was this lumber 
ami building material used? A. It was used on the N.W. 27. Q. 57. On the 
north-west of 27. Whose land was that? A. The estate's. The pre-emption 
of the estate. Q. 67. In any case you received the lumber that was charged 
for, and you say that you are not liable for the estate and that is your only 
dispute? A. I built it there. I didn’t build it on my land, I built on the 
estate. Q. 68. Now about the estate? Is it closed up yet? A. No, not yet. 
Q. 93. I just want to ask you one more question Mrs. Offerson. I shew you a 
letter dated October 20, 1917, addressed to the Security Lumber Co. at Moose 
Jaw, and signed by Mrs. J. M. Offerson. I ask you if this is your letter? 
A. Yes, that is my signature.

After the filing of the defence and the examination for dis
covery was had, plaintiff moves for judgment on an application 
to determine the point of law* raises! in the pleadings, namely, 
“that even had the defendant bought the material sold to her 
by the plaintiff and for the purchase price of which this action 
was brought in her capacity as administratrix of Turbin Offerson, 
deceased, and not in her personal capacity which the plaintiff 
admits for the purpose of this motion only, she would, neverthe
less, lx* personally liable to the plaintiff for the purchase price 
thereof.”

Vnder our rules 219 and 220 it is provided:—
219. Any party shall be entitled to raise by his pleading any point of 

law, and any point so raised shall be disposed of by the Judge who tries the 
cause at or after the trial;
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SASK. Provided that, by cornent of the part ice, of by order of the Court or a 
Judge on the application of either party, the same may be eet down for hearing 
and disposed of at any tine before the trial.

Secuhitt 220. If, in the opinion of the Court or a Judge, the decision of such
Lon be* Co. point of law substantially disposes of the whole action, or of any distinct cause

_ t of i.firin imnm.l nf Hofoniw ti.il .FT ..Ini... n. .... .1, I (..till. . 1— C____.of action, ground of defence, set-off, counterclaim or reply therein, the Court 
or Judge may thereupon dismiss the action or make such order therein us

Oerter, D.CU. may be just.
Our rules 219 and 220 correspond with English rules 282-283.
The debt sued for in this action having lieen incurred since 

the death of the testator or intestate, is the remedy of a creditor 
of the business for such a debt against the executor or adminis
trator jrersonally or against the estate of the deceased? The 
answer to this question disposes of the whole action, and 1 think 
the plaintiff was quite within his rights in making his motion 
under rules 219-220.

The English authorities in my opinion seem to Ire quite decisive 
in the matter. In Williams on Executors, 10th ed., vol. 2, pp. 
1634-1035, the rule is laid down as follows:—

The remedy of a creditor of the busincse for a debt incurred eincc the 
death of the testator or intestate, is against the executor or atlministr.ilor 
personally, and not against the estate of the deceased; and the creditor’s 
remedy is by action at law against the executor or administrator, and he has 
no right to have the estate of the deceased administered. But a creditor of 
the business whose debt has Ireen incurred sinte the decease, can make the 
executor render to him an a. i oimt of the assets of the deceased which have 
been employed in the business since the death.

Halsburv, vol. 14, page 295, par. 683, ha# the following rule:—
The remedy of a creditor for a debt contracted after the death ia against 

the executor, and not against the estate; but the creditor is in equity entitled 
to stand in the plàce of the executor, and to claim the benefit of his right 
to an indemnity.

Cyc, vol. 18, pp. 881, 882 and 883.
Ijet us see now how far the decided cases have followed the 

text laid down by the authorities. In Farhall v. Far hall (1871), 
7 Ch. App. 123, at page 125, James, L.J., lays down the following 
rule:—

In this case it seems to me quite clear that there was no legal debt due 
from the estate to the bank. The executrix borrows money as executrix, 
says that she is executrix, and the bank debit her as executrix. To say that 
this charges the estate would give executors power to create debts to an 
unlimited extent. The executor has the power to realize the personal estate 
and to pledge specific assets, which is one mode of realizing them. Here the 
executor has also power to pledge the realty; and I have myself, by a former 
order, given the bankers the full benefit of the charge they had on part of the
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real estate, and held them not answerable for any devastavit the executrix 
committed as to the moneys raised by that mortgage. But to say that the 
executrix can, by borrowing money, enable the person who has lent it to stand 
as a creditor upon the estate, is a position supported by no authority and no 
principle. The contract is with the executrix; there is no loan to the estate; 
there is no credit given to the estate; the credit is given only to the person 
who borrows, though the money may be borrowed for the purposes of the

Mcllish, L.J., at page 126, *ays:—
I am of the same opinion. It appears to me to be settled law that, 

u|>on a contract of borrowing made by an executor after the death of the 
testator, the executor is only liable personally, and cannot be sued as executor 
so as to get execution against the assets of the testator.

In Re Johnson, Shearman v. Robinson (1880), 15 Ch.D. 548, 
at page 552, Jewel, M.R., says:—

With regard to the point that has been argued, I understand the doctrine 
to l>e this, that where a trustee is authorised by a testator, or by a settlor— 
for it makes no difference—to carry on a business with certain funds which he 
gives to the trustee for that purpose, the creditor who trusts the executor has 
a right to say, “I had the personal liability of the man I trusted, and I have 
also a right to be put in his place against the assets; that is, I have a right to 
the benefit of indemnity or lien which he has against the assets devoted to the 
purposes of the trade.” The first right is his general right by contract, 
because he trusted the trustee or executor; he has a personal right to sue 
him and to get judgment and make him a bankrupt.

See also In Re Evans, Evans v. Evans (1887), 34 Ch.D. 597, 
at page 000.

Sec also In Re Frith, Newton v. Rolfe, [1902] 1 Ch. 342, at
345.

Turning now to the Canadian cases, in Campbell v. Rell (1869), 
10 (ir. 115, at 110,Mowat,V.-C., says:—“ Executors arc personally 
liable on the contracts they make in the execution of their duty, 
and the estate is not liable on them.”

In Lovell v. Gibson (1872), 19 Gr. 280, at 281, it is held that:— 
“The assets of a deceased person are not liable for debts incurred 
by an executor or administrator in continuing the deceased’s 
trade.”

In Braun v. Braun (1902), 14 Man. L.R. 346, at page 352, 
Killam, CJ., says in part:—

If, then, the goods in question had been supplied in the ordinary course 
upon a simple order of the executor, the personal liability would have been
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his, and the vendor would have no daim upon the eetate except upon the 
principle of subrogation as enunciated by Kekewich, J.

(Referring no doubt to whnt Kekewich, J., said in In re Frith, 
(supra).)

In Dean v. Lehbtrg (1907), 17 Man. L.R. 64, Perdue, J.A. 
follows Farhall v. Farhall, 7 Oh. App. 123; Corner v. Shew (1838), 
3 M. & W. 350, 150 E.R. 1179; Williams on Executors, 10th ed., 
vol. 2.

In Re Breckenridge Estate (1918), 14 Alta. L.R. 377, at page 
380, Walsh, J., after referring to the earlier cases, particularly 
to the judgment of Mellish, L.J., in Farhall v. Farhall, 7 C'h. App. 
123, at page 126, says:—

1 can find no later authority on the point than this, and it was approved 
by the Manitoba Court, of Apiieal in Dean v. Lehberg, 17 Man. L.R. til. 
though that cnee was for work done and not for money lent.

He also says at page 379 :—
1 think that this application might very properly be disposed of on the 

ground that the claim of the company represents a debt for which the estate 
is not legally liable.

I have been referred to no Saskatchewan case on the subject, 
nor can I find any. The authorities I have cited do not stem 
to me to be in conflict with any of our statutes, and I have reached 
the conclusion, therefore, that the plaintiff is entitled to final judg
ment in the action against the defendant personally, and that 
the defendant has the right to be indemnified out of the estate 
for any amount which he may lie lawfully called upon to pay.

Costs to the plaintiff. Judgment accordingly.
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ANDERSON v. GISLASON.

Manitoba Court of Appeal, Perdue, Cameron, Fullerton and Dennùdoun
JJ.A. August 5, 1920.

Religious societies ( § III A—20)—Formation of, to promote certain
RELKiIOl'8 DOCTRINES—ACQUISITION OF CHURCH PROPERTY—TRUST
—Diversion of property to inconsistent uses.

Where a church organisation is formed for the purpose of promoting 
certain defined doctrines of religious faith which are set forth in its 
corporate art ivies or constitution, the church property which it acquires 
is impressed with a trust to carry out that purjiose, and a majority of 
the congregation cannot divert the property to inconsistent uses, against 
the protest of a minority however small. •

|A>ec Church of Scotland v. Orertoun, [1904] A.C. 515, followed.]

Appeal by defendants from the trial judgment in an action 
in which the plaintiffs ask, inter alia, an injunction restraining the 
defendants from carrying out a proposed union with another 
religious society, or from in any way interfering with the plaintiffs 
in their use of church property. Affirmed.

J. T. Thorton and H'. H. Trueman, K.C., for appellants.
H. A. Bergman, G. L. Lennox, G. A. Alford, for respondents. 
Perdue, C.J.M., c meurs with Cameron, J.A.
Cameron, J.A.:—In 1894 a congregation of the Icelandic 

Lutheran Church was organised in Winnipeg as a voluntary 
religious association, with the name if "The Winnipeg Tabernacle” 
and a written constitution in the Icelandic language. A proposal 
was made January 14, 1919, that the “First Icelandic Unitarian 
Congregation” and “The Winnipeg Tabernacle" unite in one 
congregation on the ground that the views of these1 congregations 
were the same. Negotiations were entered on and meetings were 
held at which opposition was manifested. It was at a meeting 
on May 15, 1919, that the offer of the Unitarians was finally 
accepted.

The defendants are trustees elected at the meeting of January 
30,1919, and they hold a certificate of title to the church property.

At a meeting subsequent to that of May 15, 1919, those of the 
congregation opposed to the union with the Unitarians held a 
meeting denouncing those who were parties to the union as seceders 
from the faith, declaring the office of trustees vacant and electing 
the present plaintiffs new trustees with authority to commence 
this action.
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The object and character of this litigation is to be gathered from 
the following allegations in the statement of claim:—

18. The defendants threaten and intend, unless restrained from so doing, 
to immediately proceed to carry out the said proposed union of the Haiti 
congregation with the First Icelandic Unitarian Church of Winnipeg anti to 
use the church building, property and record» of the congregation for the bene
fit and promotion of Unitarian doctrines and beliefs and contrary to and in 
violation of the constitution and faith of the congregation and contrary to 
and in violation of the faith, doctrine and practice of the Lutheran Church, 
and threaten and intend to conduct, or permit to be conducted in the church, 
and in the 'name and under the auspices of the said congregation religious 
services at which Unitarian clergymen officiate.

19. The doctrines, beliefs, rites and forms of w-orehip of the Lutheran 
Church and of the said congregation are vitally, essentially and fundamentally 
different from those of the Unitarian Church. One of such fundamental 
doctrinal differences is that the Lutheran Church and the said congregation 
adhere to and believe the Trinitarian doctrine of the Godhead and adhere to 
and believe in the divinity of Jesus Christ, while the Unitarian Church teaches 
and believes the Unitarian doctrine of the Godhead and denies the divinity 
of Jesus Christ.

The plaintiffs ask for a declaration that the meeting of the 
congregation of May 15, 1919, was illegal; a declaration that a 
division has occurred in “The Winnipeg Tabernacle" within 
Article XI of the constitution, that the defendants are seceden 
and no longer members; a declaration that the plaintiffs are duly 
elected trustees of the congregation and entitled to possession 
of its property; and an injunction restraining the defendants from 
carrying out the proposed union or from in any way interfering 
with "the plaintiffs in their use of the property.

In the statement of defence, the defendants admit the passage 
of a resolution at the meeting held May 15, 1919, that the offer 
of the First Icelandic Unitarian Church for amalgamation he 
accepted and they further admit that they intend to give effect 
to such resolution, but deny that they intend to use the church 
building in violation of the constitution and faith of the congrega
tion and in violation of the faith, doctrines and practices of the 
Icelandic Lutheran Church.

The action was tried before Mathers, C.J.K.B., who gave 
judgment for the plaintiffs in the terms asked in the statement 
of claim. From that judgment, in which the facts and documents 
sue fully set forth, this appeal is taken.

It will be seen that the questions involved in the litigation are 
of great importance. We are fortunate in having for our guidance
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the decision of the House of Lords in Free Church of Scotland v. 
Overtoun, [1904] A.C. 515. That ease, after an argument extending 
over 8 days, was ordered reargued and the reargument took 9 
days (page 559). The history of the Free Church of Scotland 
which was founded in 1843 by secession from the Established 
Church of Scotland as a protest against interference by the State 
in matters spiritual is set forth in the report. Its two main 
doctrines were the Establishment principle and the unqualified 
acceptance of the Westminster Confession of Faith. For several 
years an attempt was made to bring aliout a union between the 
Free Church and the United Presbyterian Church, which was in 
its essence opposed to the Establishment principle and did not 
uphold the Westminster Confession in its entirety. In 1900 
Acts of Assembly were passed by the majority of the Free Church 
and the Free Church property was conveyed to new trustees for 
the benefit of the new Church. The minority of the Free Church 
objected that it (the Church) had no power to ehnnge its doctrines, 
or unite with a body that did not confess those doctrines and 
complained of a breach of trust and asked for a declaration that 
they were entitled to the property.

It was he'd that the Establishment principle and the West
minister Confession were distinctive tenets of the Free Church, 
which had no power, where property was concerned, to alter or 
vary the doctrines of the Church; that there was no true union 
and the representatives of the minority were entitled to the prop
erty held by the Free Church for its lienefit and on its behalf.

Lord Halsbury, in his judgment, [1904] A.C. at 613, makes 
some instructive and authoritative remarks:—

Now, in the controversy which has arisen, it is to lie remembered that a 
Court of law has nothing to do wit h the soundness or unsound ness of a particu
lar doctrine. Assuming there is nothing unlawful in the views held—a question 
which, of course, does not arise here—a Court has simply to ascertain what w as 
the original purpose of the trust.

My Lords, 1 do not think we have any right to speculate as to what is or 
is not important in the views held. The question is what were, in fact, the 
views held and what the founders of the trust thought inqiortant.

This last observation is to be borne in mind when the doctrine 
of the Free Church in respect of Establishment is considered. To 
the ordinary mind it is difficult to see by what line of reasoning 
Dr. Chalmers and the other founders of Free Church, holding 
that it was the duty of the G yvernment to provide funds for the
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support of the Free Church miaoilty, could make that belief a 
dogma, a doctrine of faith, an article of the creed of the Free 
Church itself. But as Ixird Halsbury eavs the Courts have no 
authority to speculate as to what is or is not important in the views 
held. The question is, what, in fact, were the views. He gives 
those of the United Presbyterian Church which exclude State aid 
altogether and points rut the irreconcilability of the two positions.

Lord Halsbury then goes on to deal with the Calvinistic 
doctrine of predestination from which it was alleged there was a 
departure in the proposed terms of union, and on this second 
ground he holds the minority also entitled to succeed.

The Lord Chancellor discusses the argument that every 
Christian Church has the inherent power to change its doctrines. 
He disposes of that unanswerably at page 626:—

I do not suppose th.it anybody will dispute the right of any man or any 
collection of men to change their religious beliefs according to their own 
consciences; but when men subscribe money for a particular object and leave 
it behind them for the promotion of that object, their successors have no right 
to change the object endowed.

The Lord Chancellor expresses his strong inclination to believe 
that there was no real union between the two bodies, that their 
administrations have been united but not their doctrines. He 
says, [1904] A.C. at page 628:—

It becomes but a colourable union, and no trust fund devoted to one form 
of faith can be shared by another communion simply because they say in 
effect there are some parts of this or that confession which we will agree not 
to discuss, and we will make our formularies such t hat either of us can accept it. 
Such an agreement would not, in my view, constitute a Church at all, or it 
would lie, to use Sir William Smith's phrase, a Church without a religion. 
(See citation at page 6111, from Dill v. WaUion (1836), 2 Jones Rep. (Ir. Ex.) 
48, 91.) Its formularies would be designed not to be a confession of faith, 
but a concealment of such port of the faith as constituted an impediment to 
the union.

In the argument addressed tD us on behalf of the appellants 
the ground was taken that the Winnipeg Tabernacle was or had 
beeome a creedless church and that there was, therefore, nothing 
whatever unusual or unauthorised in its accepting or absorbing 
members of the Unitarian Church which is also a creedless organ
isation. It was urged that the proposed union was not so much a 
union as an enlargement of the Winnipeg Tabernacle by the 
addition of Unitarian membership. It was further urged that 
the Tabernacle congregation never regarded the creeds as binding,
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upheld the right of individual interpretation and withdrew from 
the Lutheran Synod on that ground. From this point of view a 
imion with the Lutheran Synod was really more objectionable 
than one with the Unitarians.

It was further eontended that the substance of the transaction 
was that the Unitarian Church was l>ciiig effaced and absorlied in 
the Taliemacle. Both congregations deny the plenary inspiration 
of the Scriptures and both hold that the creeds are not binding 
and there can, therefore, lie no objection to their union.

Counsel for the appellants made what seemed to me on the 
argument a strong presentation of the appellants’ case from these 
points of view. But the matters hem involved are in the main 
matters of fart. I consider the plaintiffs have establishes! the 
truth of the allegations made in the statement of claim, more 
particularly those in the paragraphs above set forth. The finding 
of Mathers, C.J.K.B., that the promised basis of union with 
Vnitarian Church would, if carried out, constitute a fundamental 
departure from the doctrinal position of the Taliemacle as set 
forth in its constitution, seems to me unassailable.

As I read the judgments of the House1 of Lords in the Free 
Church case, [1904] A.C. 515—I refer particularly to those of Lord 
Halsbury, Lord Davey, and Lord James—they seem to me to 
preclude any possibility of upholding such a transaction as that 
attempted by the defendants in this case-.

We were referred to a number of interesting cases in the 
American reports, in which reliance is placed on the English 
decisions which are cited in the Free Church ease-.

In Knidcernv. Lutheran Churches 11844), 1 Sandf.Ch. (N.Y.)439, 
a grant of land was made in 1789 to the truster's of an Evangelical 
Lutheran congregation, consisting of two churches, "for the 
common use and benefit of the said Lutheran congregation for
ever.” A house of worship was erected by each church—their 
standard of faith being the Augsburg Confession. In 1830 they 
joined the Hartwick Synod of the Evangelical Lutheran Church. 
In 1837, they dissolved their connection with the Hartwick Synod 
and with other churches formed a new Synod, adopting a confession 
of faith essentially variant from the Augsburg Confession in three 
curdinal particulars. It was held that these proceedings were a 
lwrversion of the trust and an unlawful diversion of the property.
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In Princeton v. Adams (1852), 64 Mass. 129, a legacy to a 
church and society “so long as they maintain their present 
essential doctrines and principles of faith and practice, ” which 
were then Unitarian, is forfeited by a change to a Trinitarian 
system of faith and practice. See page 132 of the report:—

From the early days of Christianity they (the Trinitarian and Unitarian 
schools) have always been deemed as they have in our day antagonistic systems. 
And Courts have decided that funds given to support the teaching of one of 
them, are misemjdoyed and I sty cried when applied to support the teaching 
of the other, and have redressed such misemployment.

In this case as in the Knitskem case we find cited AU’y-Gen’l v. 
Pearson (1817), 3 Mer. 353, 36 E.R. 135; Shore v. Wilson (1842), 
9 Cl. & F. 355, 8 E.R. 450; Att’y-Gen'l. v. Drummond (1842), 
1 Dr. & W. 353, and other well-known English authorities.

In Baker v. Ducker (1889), 21 Pac. Rep. 764, it was held that a 
majority of the society (First Reformed Church of Stockton), 
could not change the purpose for which the property was pur
chased by adopting the different doctrine of a different C hurch 
and changing its name. In Lindstrom v. Tell (1915), 154 N.W.R. 
969, a similar holding was made. A majority of the congregation 
cannot make such a diversion of the property to other inconsistent 
uses against the protest of a minority, however small.

RoUman v. Bartling (1887), 35 N.W.R. 126, arose in Nebraska. 
There certain officers and members of the Evangelical Lutheran 
Church, without giving the required notice, joined “Die Erate 
Deutsche Evangelische Zions Gemeinde;” it was held that, having 
ceased to be members of the Lutheran Church, they were not 
entitled to possession of the property of such church.

The controlling question in this ease is whether the plaintiffs and their 
associates, or the defendants and their associates, constitute the true and 
legitimate First Evangelical Lutheran Church of Nebraska City. In our view, 
the testimony clearly shews that the plaintiffs and their associates constitute 
the First Evangelical Lutheran Church at Nebraska City. In determining 
the question of legitimate succession of a religious society, where a separation 
has taken place, a Court will adopt the rules of such society, and enforce its 
policy in the spirit and to the effect for which it was designed. Harrison v. 
Hoyle (1873), 24 Ohio St. R. 254. If this were not so, it would be possible fur 
a faction in any church, by concerted effort, to change its doctrines and form 
of government.

The leading case upon this subject is Att’y-Cfn’l v. Pearron, 3 Mer. 353, 
36 E.R. 135, where it was held that if a fund, real or personal, be given in such 
a way that the purpose be clearly expressed to be that of maintaining a society 
of Protestant dissenters, promoting no doctrines contrary to law. it is then 
the duty of the Court to carry such trust into execution, and to administer it
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according to the intent of the founders. In the same case, page 400, the 
Chancellor says: “Where a congregation become dissentient among them
selves, the nature of the original institution must alone be looked to as the 
guide for the decision of the Court. And to refer to any other criterion (as 
the sense of the existing majority) would be to make a new institution, which 
is altogether beyond the reach and inconsistent with the duties of the Court. 
The cases of CraigdaUie v. Aikman (1813), 1 Dow. 1, 3 E.Ii. 601; Foley v. 
Wontner (1820), 2 Jac. & W. 245, 37 E.R. 621 ; Leslie v. Bvrnie (1826), 2 Russ. 
114, 38 E.R. 279; Davis v. Jenkins (1814), 3 Ves. & B. 156, 35 E.R. 436; and 
MÜligan v. Mitchell (1837), 3 My. A C. 72, 40 E.R. 852 (and (1833), 1 My. 
A K. 446, 39 E.R. 750) recognises the same principles.”

The same principle applies in this case. The fact that these defendants 
did not move off in a body, but sought to retain possession of the church 
building, does not change the ride. All the testimony tends to shew that they 
have seceded from the Lutheran Church, and as such seceders have no right 
to the property of the church. Kniskern v. Lutheran Churches, 1 Sandf. Ch. 
(N Y.) 439; Harrison v. Hoyle, 24 Ohio St. R. 254; Field v. Field (1832),.9 
Wend. (N.Y.), 395; Gable v. Miller (1844), 10 Paige (N.Y.) 627, and (1845), 2 
Denio. (N.Y.) 492; Methodist Episcopal Church v. Wood (1831), 5 Ohio 283.

In Schnorr'8 Appeal (1870), 67 Pa. St. R. 138, the judgment 
of the Court was delivered by Sharswood, J., who held that where 
a church has been organised and endowed, whether by donation 
or subscription, as belonging to any particular sect or in sub
ordination to any particular form of Church government, it cannot 
break off from that connection and government, citing Att'y-Gen’l. 
v. Pearson, 3 Mer. 353, 36 E.R. 135. He then goes on to make 
these observations at page 146:—

In church organisations those who adhere and submit to the regular 
order of the church, local and general, though a minority, arc the true congre
gation and corporation, if incorporated: Wincbrcnner v. Colder (1862), 7 
Wright (Pa.) 244. The title to the church property of a divided congregation 
is in that part of it which is acting in harmony with its own law, and the 
ecclesiastical laws, usages, customs and principles which were accepted among 
them before the dispute began, are the standards for determining which party 
is right: McGinnis v. Watson (1861), 5 Wright (Pa.), 9. If the opinion of 
Lowrie, C.J., in this last case may seem to controvert any of these positions, 
and to hold that a congregation may change a material part of its principles 
or practices without forfeiting its property on the ground that to deny this 
“would he imposing a law upon all churches that is contrary to the very nature 
of all intellectual and spiritual life”; and because the guarantee of freedom to 
religion forbids us to understand the rule in this way, 1 ask leave most respect
fully to enter against it my dissent and protest . 1 do so t he more freely be
muse it was entirely extrajudicial to any question in the case. Courts which 
have the supervision and control of all corporations and unincorporated 
societies or associations, must be guided by surer and clearer principles than 
those to be derived from the nature of intellectual and spiritual life. The 
guarantee of religious freedom has nothing to do with the property. It does
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not guim-nlce freedom to steal churches. It secures to individuals the right 
of withdrawing, forming a new society, with such creed and government ns 
they please, raising front their own means another fund and building another 
house of worship; but it does not confer upon them the right of taking list 
pro|ierty consecrated to other uses by those who may now be sleeping in their 
gravtts. The law nf intellectual anil spiritual life it not the higher law, but 
must yield to the law of the land.

In Gudmundson v. Thinqralla, Lutheran Church, (1914-ISi, 
150 N.W.R. 750, there was a diseunsion a» to the effect of the 
clause in the constitution of the Church providing: “If a division 
occurs in the congregation, the property shall belong to such 
portion as adheres to this constitution" and it was pointed out 
that this would have been the rule, even had there been no con
stitutional provision (page 769, where a passage from 34 Cyc. 
1167 is also cited). The doctrinal question in issue in the dispufes 
out of which this action arose» was that of plenary inspiration.

All these authorities strengthen the conclusion that we cannot 
regard this Winnipeg Tabernacle as a creedless church or as a 
religious organisation with such designedly ill-defined and flexible 
doctrines and beliefs as to be, so far as the Christian world is 
concerned, all inclusive. It was and is plainly not so and it had 
and has all the outward and visible characteristics of a Christian 
church. As stated by Lord Halsbury in the Free Church ease, 
[1904] A.C. at pages 612-13:—

K|>enking generally, one would tay that the identity of a religious com
munity described an a church must consist in the unity of ita doctrines. Its 
creeds, confessions, formularies, teats, and so forth are apparently intended to 
ensure the unity of the faith which its adherents profess, and certainly among 
all Christian churches the essential idea of a creed or confession of faith app'ors 
to be the public acknowledgment of such and such religious views os the bond 
of union which hinds them together as one Christian community.

The legality of the notice calling the meeting of May 15, 1919, 

when the offers of the First Icelandic Unitarian Congregation for 
amalgamation were accepted by a vote of 38 to 16, was questioned 
as not sufficiently stating the business to be transacted thereat. 
In addition to the cases cited in the judgment of Mathers, C.J.K.B.,
I refer to Pacific Coast Mines v. Arbuthnot, 36 D.L.R. 564, (1917] 
A.C. 607. I think there can be no question whatever as to the 
invalidity of the notice, though, in my view, the matter des s not 
really turn on that consideration but on the question of depuiture.

I was at first impressed with the argument that the judgnuill 
had gone too far. The Court interferes in these matteis only
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because property rights are invaded. Why then should the 
judgment not be restricted to the property alone? It was, there
fore, urged that then- was no necessity for the declaration in the 
second paragraph of the formal judgment that the defendants 
have seceded from the congn-gation, an- no longer mcmlx-rs thereof 
and have forfeited all their rights to the property. Yet in tin- 
light of the decisions, this is exactly what lias happened to the 
defendants. And they liave bmught this state of affairs upon 
their own heads by their own actions deliberately undertaken and 
in the face of persistent opposition. I am struck with the remarks 
of Sharswood, J., in Schnorr’s Ap/ieat, mpra, which I have quoted. 
The defendants must takes the consequences ol their actions and 
of their disregard of the rights of others.

I would affirm the judgment ap]M-aled from and dismiss the 
appeal with costs.

Fullerton, J.A., concurs with Cameron, J.A.
Dennihtovn, J.A.:—I am in full agreement with the statement 

of facta and reasons for judgment of Mathers, CJ.K.B., who tried 
this ease- and with the formal judgment which lias lieen entered. 
This appeal has been argued exhaustively and much theological 
learning and research were displayed by counsel. Mr. Thorson, 
who was not present at the trial and had but a short time to prepare 
for appeal, presented the case for the ajqx-llants with great ability.

A large part of the argument dealt with the binding effect of 
the three Krumcnieal Creeds, thi- Augsberg Confession and 
Luther's Shorter Catechism u|xin the Tabernacle Congregation, 
and I agree with the trial Judge that by the Constitution of 1894 
they wen- adopted by the congregation and have never bien 
abrogated. Kven if effect be given to the argument of the ap]x-l- 
lants that gn-at latitude of view and freedom of judgment wen- 
permitted to members of the congn-gation, the fact remains 
clearly established that this was a congn-gation founded and 
always maintained ujxin a Trinitarian belief and upon no other. 
This to my mind is the deciding factor in the case quite a]-art 
fmni the variations of interpn-tation which an- given to that 
belief by the creeds and quite indcix-ndcntly of any of them.

The effort made by a portion of the Tabernacle congn-gation 
to unite with a congn-gation of professed Unitarians, u]xm the 
understanding that then- was to be no surn-nder of belief on the
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part of either, but against the protest of a veiy substantial portion 
of the Tabernacle congregation, was certain to disrupt the con
gregation as it did.

The basis of union which was adopted was nothing more than 
an agreement to submerge the fundamental differences of belief 
which divided these separated Christians and to conduct the affairs 
of the new congregation upon a financial basis profitable to both 
under the guidance of a pastor (if one could be obtained), who 
would keep clear of offence to the susceptibilities of either.

Such a congregation might possibly be formed by persons who 
were entirely like minded, but in my humble opinion a substantial 
portion of a congregation adhering generally to the Lutheran 
conception of the Trinity of the Godhead, cannot be compelled 
to share its church property with a large body of persons whose 
conception of the Deity is essentially different.

It is not the duty of the Court to concern itself with the 
mysteries and niceties of theoi gical doctrine except in so far as 
may be necessary for the determination of the legal rights of the 
parties concerned. It was argued that the congregation of the 
First Unitarian Church of Winnipeg does recognise in certain 
portions of its liturgy the Father, the Son, and the Holy Ghost, 
but (it was admitted) with marked qualifications and differentia
tions of and from the views of the Trinitarians.

Disputations on this and kindred subjects have taken place 
among professing Christians for centuries and history is full of 
them. Controversies have raged round the shades of meaning 
to be given to tenets and doctrines with the result that there is 
to-day a multitude of Christian bodies into which the disciples 
who have grouped themselves in accordance with their common 
views have been segregated.

These common and conscientious views are entitled to respect, 
and the Courts have always given full effect to them when dealing 
with trusts which owe their existence to the tenets and beliefs of 
the founders. It is only necessary to ascertain what those tenets 
and beliefs are and having done so to protect those who remain 
steadfast from the domination of those who would throw off the old 
chains and forge lighter ones.

In the case at bar there is no difficulty in determining that the 
plaintiffs stand fast upon the Trinitarian doctrines of the Lutheran
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Church sod that the defendants are prepared to surrender to a 
congregation professing Unitarian doctrines, and who may form a 
majority of the new congregation, full rights of membership and a 
full share in the church property with power to mould the con
stitution of the congregation as the union of members may see fit. 
The fact that the Unitarians bring their church property into the 
merger only complicates the situation and makes it necessary for 
the Court to interfere before the intermingling of assets can take 
place.

A notable case very much in point is The Free Church of 
Scotland v. Overtoun, [1904] A.C. 515, in which it was held that the 
identity of a religious community descrilied as a church consists 
in the identity of its doctrines, creeds, confessions, formularies and 
tests. The bond of union of a Christian association may contain 
a power in some recognised body to control, alter, or modify the 
tenets or principles at one time professed by the association; but 
the existence of such a power must be proved.

There is no evidence that power was reserved by the founders 
of this congregation to themselves and their successors to alter 
the undoubted Trinitarian characteristics of the coogregation 
possessed from its inception.

The Tabernacle congregation is an independent organisation 
owning allegiance to no organised church, synod, bishop or other 
governing body. The constitution by which it is controlled was 
adopted by vote of the members in 1894. Article XI. under the 
heading “Property” is as follows:—

The property of this congregation can not pass into hands of others 
(individuals or societies) except it be so ordered by a j vote of all present at 
a meeting of the congregation. A notice shnll have been moved and discussed 
to this effect, at a meeting next prior thereto. In the event the congregation 
breaks up then that portion of it that adheres to this constitution shall retain 
the property.

Article XIII. makes provision for “Amendments" as follows:—
No amendments shall lie made to this constitution except such amend

ments be consented to by a \ vote at a meeting of the congregation. A notice 
of motion to this effect shall lie given and discussed at the next meeting prior
thereto.

No amendment of the constitution was made or attempted 
before the union with the Unitarian congregation was discussed 
and voted on, the view of those who desired the union no doubt 
being that as they were surrendering none of their individual 
beliefs or tenets, no amendment was necessary.
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In my humble judgment they were in error in so thinking. 
The character of the congregation as a whole was being funda
mentally altered and no mental reservations on the part of 
individual members could preserve the characteristics given to it 
by its founders.

So sooo as the union was complete a new constitution was to be 
adopted upon the basis of the Bergman draft and the conditions 
attached thereto by the joint committee of l>oth congregations. 
Before such new constitution could be adopted the former con
stitution must of necessity be abrogated and its references to the 
confessions of the Lutheran Church of Iceland modified or 
eliminated.

This would involve a radical departure, a schism, a breaking 
up, and under Article XI. of the constitution “that portion of the 
congregation that adheres to this constitution shall retain the 
property.”

Article XI. contemplates a transfer of the church property by a 
j vote, the congregation remaining intact, and acting lawfully 
under the constitution. It also contemplates what has occurred 
here, and makes provision for the ownership of the property in 
the event of a “breaking up" of the congregation.

The | vote required by Article XI. is quite separate and 
distinct from the I vote required by Article XIII. These articles 
deal with totally different sets of circumstances, and methods of 
procedure.

The defendants have proceeded to deal with the church 
property in a manner not contemplated by the constitution and 
without amending the constitution have attempted to overthrow it.

The plaintiffs have resisted and a “breaking up” has taken 
place as contemplated by Article XI. The plaintiffs, and those 
whom they represent, have “adhered to the constitution” and 
the defendants tod their following have departed from it, and 1 
concur with Mathers, C.J.K.B., of the King’s Bench, that the 
constitution must govern and the property be awarded in accord
ance with its express provisions.

Where a church organisation is formed for the purpose of 
promoting certain defined doctrines of religious faith which are 
set forth in its corporate articles or constitution, the church 
property which it acquires is impressed with a trust to carry out
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that purpose, and a majority of the congregation cannot divert the 
property to inconsistent uses against the protest of a minority 
however small.

The following decisions of Courts in the United State* are very 
much in point and several of them almost on all fours with the case 
under consideration: Princeton v. Adame, 64 Mass. 129; Kniskem 
v. Lutheran Churches, 1 Sandf. Ch. (N.Y.) 439; Baker v. 
Docker, 21 Pac. 764; Lindstrom v. Tell, 154 N.W.R. 969; Itottman 
v. Barlling, 35 N.W.R. 126; Ramsey v. Hicks (1909), 87 N.E.R. 
1091, 89 N.E.R. 597 ; Schnorr’s Appeal, 67 Pa. State Rep. 138.

I would dismiss the appeal with costs.
Appeal dismissed.

ANTICKNAP v. CITY OF ST. CATHARINES.
Ontario Supreme Court, Appellate Dievion, Muloek, C.J. El., Riddell, 

Sutherland and Masten, JJ. May l, 19S0.

1. Highways lf IV B—176)—Damages—Injuries caused by defective
ORATINIl IN HIDEWALS—LIABILITY (IF CITY—LIABILITY' OF ABUTTING
OWNER.

A city corporation which has had judgment rendered against it for 
damages caused by a pedestrian falling into a grating in the sidewalk, 
cannot recover over against the owner or tenant of the building with 
which the grating connects wheie such grating forms part of the highway 
and with which neither such owner or tenant have any right to interfere, 
and where neither can be said to have “left or maintained the opening" 
within the meaning of sec. 464 (2) of the Municipal Act, H.S.O. 1914, 
ch. 192.

Appeal by the Corporation ol the City of St. Catharines 
the defendants, from the judgment of the Judge of the County 
Court of the County of Lincoln dismissing the appellants' claim 
for indemnity over against one Ingersoll, trustee of the Neelon 
estate, aid against Swayie Brothers, both brought in as third 
parties.

The action was brought to recover damages from the defendant 
corporation because of injury to the plaintiff by reason of her foot 
slipping into an opening in a grating on St. Paul street, a public 
highway in the city of St. Catharines, the grating being in front 
of the premises occupied by the third parties, Swayse Brothers.

By third party notice the corporation brought in the third 
parties, claiming indemnity over against them.

The learned trial Judge found the corjioration liable for the 
condition of nonrepair of the street, and awarded the plaintiff 1200
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_ damages and costs, but dismissed the claim against the third par- 
8. C. ties; and the appeal was from such dismissal.

Anticinap A. Courtney Kingstone, for appellant.
*• J. H. Campbell, for the respondent Ingereoll.

Catharines.
G. F. Peterson, for the respondents Swayse Brothers.
Mulock, CJ.Ex.:—The corporation rest their claim for in-

Muioek, c.j.Ex. delimit) over chiefly on sec. 464, suli-secs. 1 and 2, of ch. 192,
R.S.O. 1914, the Municipal Act. These sub-sections are as 
follows:—

“(1) Where an action is brought to recover damages sustained 
by reason of any olietruction, excavation or ojiening in or near a 
highway or bridge, placed, made, left or maintained by any person 
other than the corporation or a servant or agent of the corporation, 
or by reason of any negligent or wrongful act or omission of any 
person other than the corporation or a servant or agent of the 
corporation, the corporation shall have a remedy over against such 
other person for, and may enforce payment of, the damages and 
costs which are recovered against the corporation.

“(2) The coriroration shall lie entitled to such remedy over in 
the same action, if the other person is a party to the action, and 
it is established in the action as against him that the damages 
were sustained by reason of an olietruction, excavation, or opening 
so placed, made, left or maintained by him.”

The facts are as follows:—
Ixiuisa L. Neelon was the owner of the premises in question, on 

which was a store-building. In front of it was a sandstone side
walk, and in this sidewalk, and almost in contact with the building, 
was a grating, 3 feet 11 inches by 18 inches, for the purpose of 
affording light and ventilation to the basement of the building. 
The grating consisted of parallel iron bars about V/i inches apart. 
One of these bars became broken, and disappeared, and was 
replaced by a wooden slat. This was the condition of the grating 
in June, 1913, when the defendant corporation replaced the sand
stone sidewalk with a cement sidewalk, not disturbing, but on 
the contrary firmly cementing, the grating in its then position. 
Such also was the condition of the grating when the Sway» 
Brothers liecamc tenants and occupants of the premises, under a 
lease dated the 23rd June, 1913, made by Louisa L. Neelon, the 
owner, to them. Before the expiry of this lease, Louisa L. Neelon
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made to them another lease of the premises for the term of eight 
years from the 1st April, 1914.

Having entered into jtoesession under the first mentioned 
lease, the Sway» Brothers have ever since continued and still 
arc in possession of the demised premises as such lessees. Kach 
lease was made in pursuance of the Short Forms of Leases Act, 
and contained the statutory covenant to repair.

The accident in question happened on the 19th May, 1919. 
The wooden slat in the grating had sufficiently served its purjiose 
from June, 1913, until about a week before the accident, when it 
disappeared. Thereupon the Swayae Brothers caused a board 
to be placed over the opening in the grating, but in a day or two 
the lxiard disappeared, and the accident in question occurred by 
reason of the female plaintiff's foot slipping through the opening 
formerly occupied by the slat.

Under these circumstances, the question is, whether the third 
parties arc, or either of them is, liable over to the defendant 
corporation.

First, then, as to the liability, if any, of the owner, now repre
sented by the third party Ingersoll, as trustee of the Neelon estate. 
Apart from the statute relied on by the defendant corporation, if 
the owner of premises leases them when they are, as the premises 
in question were, in a condition free from a nuisance, and the 
tenant enters into possession, and then a nuisance is created by 
the tenant or another, the owner is not liable until he is able to 
regain possession and thereby liecome enabled to abate the nuis
ance: Chauntler v. Robinaon (1849), 4 Exch. 163, 154 E.R. 11(16; 
Gandy v. Jubber (1864), 5 B. & S. 78, 122 E.R. 762.

The grating was not constructed by the owner, and was not 
in disrepair when either lease was made, nor did it fall into dis
repair until a day or two More the accident, and it does not 
appear that the owner liecamc aware of its having fallen into 
disrepair until after the accident. Thus there was no negligence 
on his part, and at common law he is not liable. To make the 
owner liable under the statute, it must be shewn that he “placed, 
made, left or maintained” the nuisance complained of, or was 
guilty of some “negligence or wrongful act or omission” which 
caused the injury. It does not appear who repaired the grating 
with the wooden slat, and there is no evidence shewing that the
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grating was not sufficiently repaired. The slat has served its 
purpose for many yean, and there is no evidence shewing why 
the slat disappeared, or at whose instance. The disappearance of 
the slat, not its being placed in the grating, was the cause of the 
accident.

As already stated, it was not shewn that the owner was aware 
before the accident of the slat having disappeared. It therefore 
cannot be found as a fact that the owner either placed, made, left 
or maintained the nuisance complained of or was guilty of any 
negligence or wrongful act or omission. Therefore he is not liable 
under the statute.

Then as to the tenants' position, it was argued that they were 
liable under their covenant to repair, and at common law, and 
under the statute. There are authorities to the effect that where 
a tenant, in possession of premises to which is appurtenant, as 
hero, an easement trid a highway, covenants with a landlord to 
keep the premises in repair, he, and not the landlord, is liable if 
the hig ay falls into disrepair because of the condition of the 
easeme This seems to have been the view of the Common 
Pleas in Pretty wBickmore, (1873), L.R. 8 C.P. 401 ; and in Gwinnett 
v. Earner, (1876) L.R. 10 C.P. 658; but those were actions against 
the landlords only, and merely determine that the landlords under 
the circumstances of those cases were not liable. Observations 
that the tenants were liable were obiter.

In Horridye v. Maekinson (1915), 84 L.J. (K.B.) 1294, the 
facts were that the local authorities had raised the pavement in 
front of the premises occupied by the defendant. Before it was 
raised, there was an opening in it for a coal shoot into the defend
ant’s cellar, with a covering. Later, the authorities raised the 
pavement but not the covering, thus leaving a depression of 11 
Inches over the covering. It remained in this condition for 13 
years, the defendant in the meantime using the shoot for the pur
pose of his premises. Then the plaintiff put her foot in the hole, 
fell, and was injured, and in disposing of the case Bailhache, J., 
says: “There is no duty on a frontager to keep in repair a highway 
. . . Not only is there no duty; there is no power in him to do 
repairs to the highway.” I accept this as being a correct state
ment of the law and follow it. To succeed at common law, the 
defendant corporation must shew that the tenants were guilty of
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actionable negligence which caused the injury. They did not 
construct the grating or put the slat in it when the iron bar dis
appeared, nor did they remove the slat the removal of which was 
the cause of the accident. So far as appears, the grating was in 
a safe condition until two or three days liefore the accident, 
and then for the first time it fell into the condition which caused 
the accident. I fail to see what the tenants were bound to do 
or had a right to do which would have prevented the slat disappear
ing, or what they should have done in order to repair the grating.

It was argued that, under the covenant to repair, the tenants 
were liable to the corporation. There is no privity between the 
cor|)oration and the tenants, the covenant I wing with the landlord 
only, and a stranger to the covenant can take no licnefit under it.

For another reason the covenant cannot enure to the benefit 
of the corporation. Being made with the landlord only, and the 
landlord not being liable to the corporation, the tenants cannot 
be liable (under their covenant) to the corporation. If the parties 
to the covenant required the tenants to repair the highway, 
they would have no right to make such repairs, for in doing so 
they would be wrongdoers. The corporation have passed no 
by-law authorising a frontager of his own motion to repair a 
highway. The covenant therefore was to do an unlawful act, and 
was therefore void.

Mr. Kingstone strenuously urged that the tenants had “left 
or maintained ” the defective grating on the highway. They had 
no control over it, no right to amend it or remove it. Any such 
interference with it on their part would have been an unlawful act. 
They therefore cannot be held to have either laid or maintained 
the defective grating.

For this reason, the claim of the corporation against the third 
parties fails, and the appeal should be dismissed with costs.

Sutherland, J., agreed with Mulock, CJ.Ex.
Riddell, J.:—The plaintiff recovered a judgment against the 

Corporation of the City of St. Catharines for damages for defect 
in a sidewalk, and that judgment is not complained of here. But 
the corporation claimed over against the landlord and tenants of 
a certain building, under secs. 464 and 483 of the Municipal Act, 
R.S.O. 1914, ch. 192; the learned County Court Judge dismissed 
this claim; and the city corporation now appeal.

35—53 d.l.r.
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The facts of the case, so far as relates to relief over, were not 
fully brought out at the trial—perhaps they could not lie—but no 
one asks for a new trial or fc leave to supplement the evidence 
under Rule 232, and we must deal with the facts as they are made 
to appear.

The Neelon estate is the owner of a certain building on the 
north side of St. Paul street—there is an opening on the south side 
of the building in the street, which furnishes light and ventilation 
to the basement of the building occupied as a store. There is no 
evidence how, when, or by whom this opening was made, though 
there cm be no doubt that it was for the advantage of either the 
owner or the occupant of the store at the time.

The opening consisted of an area-way, built of brick, ami 
covered by an iron grating, 3 feet 11 inches x 18 inches, the bars 
of the grating running at right angles to the building, and the 
grating itself licing close up to the wall and extending some 18 
inches out in the sidewalk. The tenants took a lease of the store 
on the 31st March, 1914, for eight years from the 1st April, 1914— 
the lease containing the ordinary covenants and licing under the 
Short Forms of Leases Act.

Before that time, the city corporation laid down a concrete 
sidewalk, June, 1913, on the north side of St. Paul street, and 
consequently opposite the building in question. Finding the 
grating in situ, the city’s contractor, who was working under the 
direction of the city engineer, placed the concrete around the 
grating in such a way that the grating was firmly imbedded in the 
concrete.

The exact condition of the grating at that time does not appear: 
but on the 31st March, 1914, when the tenants took their lease, 
the third bar to the east had lieen broken out and a block of wood
inserted—by whom does not appear.

About a week before the present accident, a little girl caught 
her foot in the grating, and it was discovered that the block had 
been knocked out, how, when, and by whom does not ap|irar. 
The tenants telephoned to the person who, they were informed, 
did repairing for the landlord, but it was not repaired. Then a 
gentleman, Mr. Hawke, caught his heel in the grating, and com
plained to the tenants, who again telephoned as before, and were 
told to insert a Ixiard, and so fix it up temporarily, and instruct ioni
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would be given to have the grating repaired with iron. They 
accordingly put on a board, but that was shifted in some way in 
the night. (It should perhaps be said that there is some confusion 
in the evidence, and Mr. Hawke’s accident may have been after 
and not before the board was removed.)

The female plaintiff, a day or so afterwards, stepping up to * athakixes. 
the store window, got her foot and lower leg through the grating, Kid<ku.1 
and was injured.

There is no question here of a right of action by the plaintiff 
against the tenant or landlord: she has chosen her defendant, and 
obtained judgment against the city corporation.

The sole question is, whether the city corporation can claim 
reimbursement from landlord or tenants, under the provisions of the 
Municipal Act, secs. 464 and 483.

Section 464 gives the city corporation such a right if the acci
dent occurred by reason of an “opening in ... a highway 
. . . placed, made, left or maintained by any person . . . 
or by reason of any negligent or wrongful act or omission of any 
person . . .”

As the city corporation claim against such other person, it is 
plain that the onus must lie on the city corporation to prove the 
facts constituting the liability over, especially as the provision in 
the statute is in derogation of the common law.

There is no evidence that the opening was placed or made by 
either landlord or tenante—it certainly was not placed or made 
by the tenants. Then as to the questions whether the opening 
was left or maintained by either, they are not determined by the 
consideration whether it is for their liencfit and advantage: Mac- 
pherson v. City of Vancouver, (1912), 2 D.L.R. 283, 19 Can. Cr.
Cas. 274.17 B.C.R. 264.

1 am of opinion, too, that the statute does not justify penalising 
landlord or tenant for leaving undone what it would lie a crime or 
a tort to do. No doubt the Legislature could compel a person to 
pay damages for doing what he was compelled to do, or for leaving 
undone what he could not do for physical or legal reasons, but that 
is liccause the Legislature has ]lowers of expropriation and con
fiscation: Florence Mining Co. Limited v. Cobalt Lake Mining Co.
Limited (1909), 18 O.L.R. 275, affirmed in the Privy Council (1910),
« O.L.R. 474.
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To justify the Court in holding that any statute has such an 
unusual and stringent effect, the Legislature must use words 
unambiguous and apt—so that any other interpretation is excluded.

In the present case, the Act should be read so as to contain the 
implication that the leaving or maintaining must be of such a 
character that the person to be charged may fail to leave or main
tain without committing crime or legal trespass.

The city corporation, in 1913, cemented the grating into their 
sidewalk, we must assume, lawfully: and thereby must, in my 
opinion, be considered as making the grating their own, and 
preventing any one interfering with it. Neither landlord nor 
tenant could rightfully interfere with the grating—thus part of the 
sidewalk and public highway. Nor had either any right to inter
fere with, stop up, etc., the opening. Consequently, I think that 
they neither “left or maintained” the opening, within the meaning 
of the statute.

As to the second ground of alleged liability, i.e., negligence— 
it has been pointed out again and again that there is in law no 
such thing as negligence at large—negligence, to give a cause of 
action in law, must be neglect of duty toward some one : Le Lierre v. 
Gould, [1893] 1 Q.B. 491, and similar cases. Negligence against 
whom? Not against the city corporation; the corporation have 
not called and cannot call upon the landlord or tenant to do 
anything to mend the corporation’s sidewalk; nor against the 
foot-passenger—it is the city corporation's duty to keep its 
sidewalk .in repair.

The act of the tenants in placing the board, etc., over the 
grating was pressed upon us. It is to be observed that this was 
done by the tenants at the instance of a person believed to lie in 
the employment of the landlord, and was only temporary. Assum
ing that the tenants did undertake the covering or repair of the 
grating, and admitting that it is clear law that a person under
taking any work, however particular and beyond the scope of 
his duty, is liable in damages for negligent performance of that 
work, the city corporation are not advanced. The cover was to 
be only temporary in any case, and it had been removed, and the 
grating had been reduced to its former defective condition, some 
time before the accident in question in this action took place. It 
was not any defect in the covering or any right given in performing
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the work which caused the accident, but the original defect. Had 
the accident been caused by the cover, the case might be different.

Section 483 does not apply—there is no by-law.
The city corporation have only themselves to blame for their 

loss: there is no legal difficulty in securing protection for the 
corporation in all such cases.

I am of opinion that the appeal should be dismissed with 
costs.

Marten, J.:—The plaintiff has recovered against the defendant 
corporation alone for breach of their statutory duty to keep their 
streets in repair, and the plaintiff’s claim has been satisfied. The 
only question on this appeal is as to the right of the defendant 
corporation to lie indemnified by the third parties, or one of them. 
The third parties are the owner and tenants respectively of the 
adjoining premises, served for light and ventilation by the area-way 
in the sidewalk, which occasioned the accident.

The third parties are not liable to the defendant corporation 
as joint tort-feasors, nor is there any contract of indemnity between 
those parties, and there was no evidence of a breach of any duty 
owed by either of the respondents to the appellant corporation.

At common law the recovery on a judgment by the plaintiff 
against the defendant corporation would, under these circum
stances, be the end of the matter; but sec. 464 of the Municipal 
Act gives to the corporation a right of indemnity against any 
person where damages have been sustained by reason of an ojwning 
in a highway “maintained” by such person.

In the circumstances which appear lieforc us, it seems to me 
that the only question is, “What is the construction of the statute?” 
Was the area-way in question “maintained" by the third parties 
or either of them? Evidence as to the origin of the area-way and 
as to the obligation to repair might be relevant if the plaintiff 
had sued the third parties or either of them directly; but, as regards 
the right of the corporation to indemnity, the sole question seems 
to me to turn on the construction of the words of the statute 
which, it is contended, impose a liability on the third parties.

If the defendant corporation had shewn by their evidence that 
the third parties had acquired, as against the corporation, a 
prescriptive right to the easement in question, I would have been 
for allowing the appeal, on the ground that., having acquired such
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a prescriptive right as appurtenant to their premises, they were, by 
continuous use and enjoyment of the easement, maintaining their 
right thereto within the meaning of the statute. For such a 
definition of “maintain,” see the Standard Dictionary and 25 
Cyc. 1664. Also (if it has any cogency) I think that the ownership 
of such an casement would carry with it, by implication, the 
right to repair the grating.

However, in view of the legislation respecting ownership of the 
soil in highways, it seems improbable, perhaps I should sav 
impossible, that a prescriptive right to enjoy this area-way could 
have been acquired by the owners of the adjoining premises. 
Certain it is that the evidence in this case fails to establish such a 
right, and I see no reason why the defendant corporation could 
not close up the area-way to-morrow and cement it over. That 
being so, and there being no evidence that the third parties have 
ever interfered with the area-way or done more than passively 
enjoy its advantages, it cannot, I think, be said that the area-way 
is maintained by the third parties or either of them.

The case of Macpherson v. City of Vancouver, 2 D.L.R. 283, 17 
B.C.R. 264,19 Can. Cr. Cas. 274, was relied upon by the appellants, 
but, in my opinion, was successfully distinguished by counsel for the 
respondents. In that case Chief Justice Macdonald and Mr. Justice 
Galliher based their judgment upon the fact that the defendant 
corporation, when replacing the old sidewalk, took the old wooden 
grating which had been in use for five years, and replaced and utilised 
it, and that the third party had nothing to do with the matter. Itis 
true that Mr. Justice Irving founded his judgment on a different 
view, but he himself expressed grave doubt as to the correctness 
of his conclusion. I only refer to the case for the purpose of 
indicating that, speak'ng for myself, I do not think that the ( ourt 
in that case intended to determine that enjoyment of a right by a 
third party for his own use and convenience may not bring him 
within the words of the statute. If it did so intend, I do not agree 
with it.

The appeal should be dismissed with costs.
Appeal dismissed with Costs.
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OGLOrr ?. DANIS, BLEWETT and McINTOSH.
Saskatchewan Court of Appeal, Haultain. C.J.S., Neuiands, Lamont and 

Elwood, JJ.A. July It, 19t0.
Costs (6 I —12) — Certiorari proceedings — Jurisdiction to give 

costs against prosecutor—Crown Practice Rule No. 40 (Bask.).
In certiorari proceedings the Court has jurisdiction under Crown

Practice Rule No. 40, to give costs against the prosecutor.
[Rex v. StandnU (1919), 12 8.L.R. 282, 31 Can. Cr. Cas. 144: “The

Friedeberg” (1885), 10 P.D. 112; Badishe Anilin etc. v. Levinstein (1885),
29 Ch. D. 366, referred to.]

Appeal by informant from a judgment of Bigebw, J., quashing 
a conviction and ordering the costs to be paid by the informant. 
Affirmed.

W. G. Ross, for appellant; L. McK. Robinson, for respondents.
The judgment of the Court was delivered by
Haultain, C.J.8.:—In this ease Bigelow, J., made an order 

quashing the conviction made against Ogloff, with costs to be paid 
by the informant. Leave to appeal on the question of costs was 
given by the Judge, and the informant has appealed on the 
following grounds:—

(1) That the said order in so far as it relates to costs is against the law, 
evidence and the weight of evidence. (2) That the costs should not have been 
awarded against the Crown or the informant herein. (3) That it was not 
within the discretion of the said Judge to award costs against the Crown or 
against an informant being an officer of the Crown.

In granting leave to appeal the trial Judge made the following 
observations:—

On this application for leave to appeal from my decision on the question 
of costs the applicant contends that I should consider the other grounds 
advanced at the argiunent against the validity of the conviction. I would 
agree with this contention, but for the fact that I think the whole question 
of costs against the informant or the Crown in certiorari proceedings should be 
settled by the Court of Appeal; the decision of Brown, C.J., in Rex v. Standall 
(1919), 12 8.L.R. 282, 31 Can. Cr. Cas. 144, altered what has been the practice 
in this Province of only giving costs where there has been misconduct on the 
part of the justice or informant.

In the case of Rex v. Standall, 12 S.L.R. 282, 31 Can. Cr. Cas. 
144, Brown, C.J.K.B., reviews the cases on the question of costs 
in certiorari proceedings, and holds, in my opinion correctly, that 
the Court has jurisdiction to give costs against the prosecutor on 
certiorari proceedings.

Our Crown Practice Rule No. 40 is as follows:—
40. In all proceedings under these rules the costs shall be in the discretion 

of the Court or Judge who shall have full power to order either the applicant 
or the party against whom the application is made or any other party to the 
proceedings to pay such costs or any part thereof according to the result.
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This rule leaves the question of costs to the discretion of the 
Court or Judge before whom the application is made. That 
means that the discretion should be exercised in each individual 
case according to the special facts and circumstances of that case. 
It would therefore be undesirable and, in my opinion, beyond the 
powers of this Court to attempt to lay down a general rule which 
could in any sense have the effect of fettering the discretion thus 
given. “The Friedeberg" (1885), 10 P.D. 112; Badishe Anilin 
etc. v. Levinstein (1885), 29 Ch. D. 366, at page 419.

In this case the Judge appealed from has granted costs to the 
applicant according to the result, and has not, in my opinion, 
exercised the discretion given to him by the rules on any wrong 
principle.

The appeal should, therefore, be dismissed with costs.
Appeal dismissed.

ALTA. DeROUSSY v. NESBITT.
u (- Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart,

Beck and Ives, JJ. June 26, 1920.
1. Statutes (f II D—125)—Salk or land—Commission—Memorandum

in WRiTiNo, Alta. Stats, 6 Edw. VII. 1906, ch. 27—Amendment
1920—Exception in cases or completed sale—Act not retko-
SPECTIVE.

An amendment to 6 Edw. VII. 1906. ch. 27 (Alta.), was passed in 1920, 
ch. 4, sec. .‘18, which excepted from the general rule, that there must lie 
a memorandum in writing to support an action to recover for services 
in selling an interest in lands, cases, inter alia, in which the sale had been 
actually effected and completed.

Held, by Harvey, C.J., and Stuart, J., that the amendment was not 
retrospective and did not affect an action which was [lending before such 
amendment was enacted.

Held p<r Beck and Ives, JJ., that the amendment was retrospective in 
the sense that it became immediately applicable to contracts made 
before it was passed.

2. Contracts (| II B—135)—Verbal roe sale or leasehold and chattels
—Severability.

The plaintiffs' claim being for commission earned in effecting a sale of 
certain property of the defendant a portion of which was leasehold and 
l>art chattels, Harvey, C.J., and Stuart, J., held that although plaintiff 
could not recover the commission on the sale of the land, the compensation 
in the contract not being for a fixed sum but a rate per cent, of the amount 
obtained, the contract was divisible and the plaintiff could recover the 
commission on the sale of the chattels.

Ives, J., held that the contract was indivisible.
Beck, J., concurred in the disposition of the case by Ives, J., although 

not agreeing that the contract was indivisible.

Statement. Appeal by plaintiffs from a judgment of Hyndman, J., in an 
action to recover commission on the sale of land and chattels. 
Reversed.
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A. H. Clarke, K.C.,(or plaintiffs; J. W. Crawford, for defendant.
Harvey, CJ.:—The plaintiffs’ claim is for commission earned 

in effecting a sale of certain property of the defendant. A portion 
of the property was a lease of land. There was no memorandum 
in writing of the agreement Itetween the parties and Hyndman, J., 
who tried the case, held that as eh. 27, 6 Edw. VII. 1906* (Alta.), 
rendered it impossible for the plaintiffs to recover in respect of 
service for sale of the lease it being an interest in land they could 
not recover anything Iteeause in his opinion the contract was 
indivisible.

It appears that shortly before the trial, though without the 
knowledge of the parties, the Statute in question had Ireen amended 
by excepting from the general rule, that then- must be a memo
randum in writing to support an action to recover for services in 
selling an interest in lands, cases, inter alia, in which the sale had 
been actually effected and completed, which is the situation in the 
present case. It is contended on behalf of the plaintiffs that the 
amendment applies to this case and that by virtue thereof the 
plaintiff is entitled to succeed.

In my opinion the authorities are quite against this contention.
In Wright v. Hale (1860), 6 H. & N. 227, 158 E.R. 94, 30 L.J. 

(Ex.) 40, Wilde, J., at page 43 (30 L.J. (Ex.)), said:—
Where you are dealing with a right of action, and an Act of Parliament 

passes. unless something express is contained in that Act the right of action is 
not taken away; but where you are dealing with mere procedure, unless 
something is said to the contrary and the language in its terms applies to all 
actions whether before or after the Act, there 1 think the prinei|»le is that the 
Art dis-s ap|ily without reference to the former law of procedure.

Pollock, C.B., in the same case, at |tagc 42 (30 L.J. (Ex.)), 
said:—

ALTA.

8. C.

DgRoresr
v.

Nesbitt. 

Harvey. CJ.

I have always understood that there is a considerable difference between 
laws which affect the vested rights and interests of |iartics and those laws 
which merely affect the proceedings of Courts, as for instance, declaring what 
shall la- deemed good service, what shall Is- the criterion of the right to costs, 
how much costs shall be asked, the manner in which witnesses shall he paid 
or what witnesses the [tarty shall be entitled to, and so on,
and stated that as to the latter the general rule that pending 
actions were not affected did not apply.

In Kimbray v. Draper (1868), L.R. 3 Q.B. 160, it was held 
that an enactment declaring that in certain cases upon failure to 
give security for costs in an action in the Supreme Court the action
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would be transferred to the County Court when the costs would be 
the usual costs of that Court, was to be construed as retrospective 
and as applying to an action already begun. Blackburn, J., at 
pages 162-3, said:—

The canon of decision in Wright v. Hale, supra, is that when the effect uf 
an enactment is to take away a right, primâ facie it does not apply to existing 
rights: but where it deals with procedure only, primd facie it applies to nil 
actions pending as well as future.

In re Joseph Suche <fc Co. (1875), 1 Ch. D. 48, it was held by 
Jessel, M.R., after consulting several of the other Judges that a 
provision of the Judicature Act, 1875, which directed that in the 
winding-up of an insolvent company the same rules should apply 
as under the law of bankruptcy, was not retrospective. At page 
50 he says:—

It is a general rule that when the Legislature alters the rights of parties by 
taking away or conferring any right of action, its enactments, unless in express 
terms they apply to pending actions, do not affect them. It is said that there 
is one exception to that rule namely, that, where enactments merely affect 
procedure and do not extend to rights of action, they have been held to apply 
to existing rights and it is suggested here that the alteration made by tide 
section is within that exception. I am of opinion that it is not. This is an 
alteration not merely in procedure but in the right to prove for a debt which is 
not distinguishable in substance from a right of action before winding-up, 
being simply a legal proceeding to recover a debt against a company in 
liquidation.

In Colonial Sugar Refining Co. v. Irving, [1905] A.C. 369, the 
Privy Council held that an Act altering the right of appeal was 
not one merely of procedure but affected the rights of the partite 
and was not to be given a retrospective effect so as to apply to an 
action then pending. From all these cases it is apparent that the 
question to be considered is not simply whether the enactment is 
one affecting procedure but whether it affects procedure only and 
does not affect substantial rights of the parties.

The legislation under consideration no doubt affects procedure 
in a sense in that it provides what kind of evidence is necessary 
to maintain an action but it does much more, for the original Act 
provided that in the absence of a writing no right of action what
ever existed and the amendment confers a right of action in certain 
cases where it did not exist before.

Without disregarding all the authorities I do not see how it can 
be held to be retrospective in its operation. Our decision in 
Chapin v. Matthews (1915), 24 D.L.R. 457, 9 Alta. L.R. 209, in my
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opinion has no application. There the legislation had conferred 
on the Court the power to construe agreements as regards their 
reasonableness. There could be no retroactive effect because 
the Act only applied where the agreement came before the Court 
which, of course, must be after the passing of the Act and there 
was nothing in the Act to suggest that the power of the Court to 
construe agreements was to be confined to those agreements 
which had been made after the Act was passed.

I am of the opinion, therefore, that the appellants cannot 
succeed on this ground, and that they are not entitled to recover 
compensation for their services in selling the lease. But it does 
not necessarily follow that they cannot recover for their services in 
selling the chattels.

The trial Judge says:
What they were to do was to sell the whole of the defendant's properly 

out there consisting of the grasing lease and the goods and chattels. There 
was no arrangement or intention to sell one part of the property without the 
other. In other wolds, everything went together and in that respect it was an 
indivisible contract.

In my opinion the indivisibility that is here discussed is more 
particularly that of the proposed contract between the vendor 
and the purchaser to be obtained, but as Fry on Specific Per
formance points out, at page 404, par. 824:

Where properties are of two descriptions—as, for example, a ship and the 
freight—the fact that they are both included in one instrument, and dealt with 
for one entire sum, docs not seem conclusively to render the contract 
indivisible.

The contract sued on is not that contract but the contract 
creating the agency.

As to the latter I find no evidence whatever to indicate that 
the plaintiffs were to receive nothing unless they performed all 
the services by selling all the pro]*‘rty. Defendants’ counsel 
admits that if they had sold the goods alone for a sum which the 
defendant was willing to accept he would have been bound to pay 
commission. Their right would have been on this contract and 
if they would have been entitled to be paid an appropriate part 
of the commission for selling a part of the property it would seem 
that the contract is divisible. Then the compensation was not 
a fixed sum for all services but was to lie at a rate per cent, of the 
amount obtained which serves to indicate that there was no implied, 
as certainly there was no express, term that the plaintiffs should
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receive nothing but one fixed sum for all their services. The fact 
that part of the property was land and part chattels can have no 
effect upon this question other than to confuse. If it had all been 
goods and only part sold under an agency to find a purchaser the 
compensation for services in doing which was to be, at the rate of 
3% of the amount of the purchase price, it appears to me that no 
one would question the right of the agent to recover even though 
when the agency was created only one price was fixed and that 
for the whole lot.

The contract between the parties was, that for finding a 
purchaser of the property at the sum of $75,000, the plaintiffs 
were to receive 3% of the purchase price. The Statute says that 
for their services in selling the leasehold they can recover nothing 
because there is no memorandum of the terms of the contract in 
writing, but the services rendered were not merely in selling the 
land but also in selling the goods, which were of much greater 
value than the land. There is no law which says they may not 
recover for those services and as there appears to be nothing to 
make it necessary to conclude that the compensation for each 
cannot lie separated I think they are entitled to recover for the 
latter services and I see no reason why the rate fixed should not 
apply to determine the amount of compensation. The evidence 
shews that at the outside the value of the leasehold interest could 
not have exceeded $25,000 so that the fair proportionate value 
of the goods would lie at least $50,000.

I would, therefore, allow the appeal with costs and direct 
judgment for the plaintiffs for $1,500 with costs.

Stuart, J.:—The distinction between a vested right derived 
from actual substantive law and an advantage enjoyed in con
sequence of the existence of a rule of evidence is necessarily in 
many cases a difficult one to discern. Originally I imagine rules 
of procedure largely created substantive rights.

Undoubtedly many authorities refer to the Statute of Frauds 
as dealing only with procedure but it is noticeable that the 
originator of it, Lord Nottingham, in Ath v. A My (1678), 3 Swan. 
664, 36 E.R. 1014, that it ought not to be applied to a contract 
entered into before it was passed and he there states that the 
Court of King’s Bench had just so decided in another case.
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In a case of doubt, which this certainly is, I think the proper 
course is to hold against the retroactivity of the Act.

As to the divisibility of the contract of agency I agree with 
the view taken by Harvey, C.J., and therefore concur in the 
result of his judgment.

Beck, J.:—I concur with my brother Ives in the view that the 
amendment of 1920 (Alta. Stats., eh. 4, sec. 38), to the Statute, 
which in its original form required a contract of engagement of a 
real estate selling agent to lie in writing, is not retroactive or 
retrospective in the strict sense but instantly applicable to con
tracts made before the passing of the amending Act.

The reasoning in Chapin v. Matthew* (1915), 24 D.L.R. 457, 
9 Alta. L.R. 209, and the authorities therein cited fully support, 
in my opinion, this conclusion. I am not however prepared to 
concur in the view of Ives, J., that the contract was indivisible in 
such sense that, inasmuch as the commission for the sale of the 
land (apart from the amendment) is not recoverable, compensation 
for services rendered in respect of the sale of the personal property 
cannot be recovered.

Contracts may properly be treated, I think, for some purposes 
as divisible and for others indivisible or entire; while on the other 
hand separate contracts may for some purposes be considered to be 
one. See Wright v. Weeks (1919), 46 D.L.R. 322, 14 Alta. L.R. 
467, and Fry on Specific Performance, 5th ed., pages 403 el teg.

Pulbrook v. Lawes (1876), 1 Q.B.D. 284, was a case of an agree
ment for a lease of land by the defendant to the plaintiff. One of 
the terms of the agreement was that certain improvements should 
be made upon the premises partly by the plaintiff and partly by 
the defendant. The agreement went off because of the defendant 
failing to do his part of the improvements. The plaintiff sued 
for damages for breach of the agreement and on a quantum meruit 
for the expenses he had incurred in making improvements. The 
Court held that the plaintiff could not recover damages for the 
breach of the agreement because it was not in writing but held the 
plaintiff entitled to recover on the quantum meruit. It is true the 
Court put their decision on the ground that it was like as if the 
plaintiff had paid to the defendant the cost of the improvements 
and the consideration having failed he was entitled to recover on 
that principle. The Court found a way to do justice. Blackburn, 
J., said, at page 289:—
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The allument of Mr. Beylis is that, as the agreement is one concerning 
an interest in land, and is not in writing, it cannot be given in evidence. But 
an agreement which cannot be put in evidence, such as an unstamped docu
ment, may be looked at for a collateral purpose. It would be very unjust if 
the plaintiff were not paid for what he has done at the defendant’s request 
simply because the Statute of Frauds prevents the agreement being given in 
evidence and, in spite of the Act, I think he may recover under a quantum 
meruit.

I venture to submit that evidence of an oral agreement con
cerning an interest in land—it is not made void by the Statute— 
is not absolutely in all circumstances incapable of being "given 
in evidence” and that “sustain an action” would better express 
the idea intended by the learned Judge quoted. See Leake on 
Contracts, 6th Canadian ed., pages 202-3. Here the real agree
ment has in fact been proved and under the circumstances properly 
so in my opinion. The defendant refuses to fulfil his express 
contract. He cannot by reason of the Statute be forced to fulfil it. 
It seems in accordance with principle that a contract should be 
"implied in law, independently of agreement,” imposing upon 
defendant the obligation to compensate the plaintiff in the fair 
value of the services he has rendered in respect of the personal 
property, the express contract living repudiated by the defendant 
and the Statute not living directed against contracts concerning 
personal property. See Leake on Contracts, page 42.

I concur in the disposition of the ease made by my-brother Ives. 
i*« j. Ives, J.:—This is an appeal from the judgment of Hyndman. 

J., dismissing the action.
The defendant was the owner of large leasehold and chattel 

property. The trial Judge found the following facts, vit: an oral 
authority from defendant to plaintiffs to procure a purchaser of the 
entire property at a price of $75,000; a promise to pay a commis
sion to plaintiffs for so doing in the sum of 3% of the price so fixed. 
The trial Judge also finds that the contract between the parties 
was an entire one and not divisible with respect to the real and 
personal property; that the consideration of 3% was for a sale 
of all the property and not of the leasehold or chattels alone.

The defendant contends that as part of the property consists 
of interests in land, the whole contract is within the Statute 
6 Edw. VII. 1906, ch. 27, and therefore, in the absence of any 
memorandum in writing, the action must fail.
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That the contract is within the Statute I have no doubt and 
that it is indivisible I am equally convinced. Under the authorities
1 cannot come to any other conclusion.

But I think the amendment to the Statute passif in 1920 
(Alta. Stats., eh. 4, sec. 38), and assented to on April 10, last, 
upon a proper construction enables the plaintiffs to succeed. This 
amendment is by way of an addition to sec. 1 in the following 
words:—

Or unless the person sought to be charged has as a result of the services of 
an agent employed by him for such purpose effected a sale and
has executed a transfer . , or has executed an agreement of sale of
lands signed by all necessary parties, entitling the purchaser to
[sisscesion . . . and has delivered the said agreement to the purchaser.

I think this amendment is retrospective in its effect. It deals, 
as the Statute does, with evidence and not with substantive rights. 
Like the Statute of Frauds, our Statute does not affect the validity 
of the contract but only makes a particular kind of proof necessary 
to enable the action to be brought. See In re Hoyle, [1893] 1 Oh. 
D. 84, Lindley, L.J., at page 97, Bowen, L.J., at page 99, and 
A. L. Smith, L.J., at page 100, and see (lardtier v. Lucas (1878), 
3 App. Cas. 582, per Lord Blackburn at page s 602-3.

Maxwell on Statutes, 5th ed., 1912, pages 366, 369, and the 
cases there noted are authority for the general rule tliat enactments 
which alter procedure (•'.*., the kind of evidence necessary to 
enable the action to be brought), are always retrospective unless 
there be some good reason against it.

But the defendant says that in the case of this amendment 
the general rule is not applicable because of sec. 2 of the Statute 
which provides that,
thix Art shall not apply to or affect any action or proceeding [lending or any 
right or rights of action existing at the date when this Act is passed.

The Statute was passed (assented to) on May 9, 1906. Section
2 only fixes the date of the Act's application, to wit, May 9, 1906, 
ami does not affect an amendment, or impliedly declare it pros
pective only.

1 would allow the appeal with costs, order the claim to be 
•mended to include in the contract sued upon the leasehold as 
found by the trial Judge, and direct judgment to be entered for the 
plaintiffs for the sum of $2,250.00 and costs.
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CITY OF SARNIA T. McMURPHY.

Ontario Supreme Court, Appellate Division, Mulock, C.J. El., Clute, Riddell.
Sutherland and Maslen, JJ. May S, 19tO.

Municipal corporations (| II C—66) — Local improvements under 
Local Improvement Act^Estimate op wore—Proportioning 
op cost—Completion according to contract—Second contract 
TO FURTHER COMPLETE—No PETITION—VaUDITT.

A valid petition having been signed by a requisite number of ratepayer* 
a bydaw was passed authorising the construction of a drain within :i 
municipal con giration as a local improvement under the provisions of 
the Local Improvement Act, R.S.O. 1914, rh. 193, the total estimate of 
the work being fixed and the coat proportioned between the resident* of 
the abutting land and the corporation. The corporation, after complet ion 
of this work according to the tenus of the contract, cannot treat the work, 
as incomplete and as only providing for part of the work, and authored 
a second contract as supplemental to the first to complete the work. 
The work done under a second contract forms no |>art of the work 
initiated by the petition and is not therefore done as a local improvement, 
and a bvdaw assuming to assess the owners for a pro| girt ion of the cost 
of the work done under the second contract is void, the lack of a |x*tition 
being a fundamental defect which cannot be remedied despite the seo|ie 
of secs. 38 and 44 of the Local Improvement Act.

Appeal by the defendant from the judgment of Taylor, J., 
in the First Division Court of the County of Lambton, in favour 
of the plaintiffs, the Municipal Corporation of the City of Sarnia, 
in an action to recover $17.48, a portion of the taxes alleged to 
be due by the defendant for the year 1918, in respect of a lot 
fronting on Confederation street in the city. Reversed.

J. M. McEvoy, for appellant.
J. Cowan, K.C., for respondents.
Sutherland, J.:—In this action the Municipal Corporation 

of the City of Sarnia obtained a judgment against the defendant, 
a ratepayer therein, for the sum of $17.48 and cost , in an 
action in the First Division Court of the County of Lambton. 
It is said to be a test case, on the result of which claims against 
other ratepayers depend.

The trial Judge states that, pursuant to the Division Courts 
Act, R.S.O. 1914, ch. 63, sec. 125 (c), the parties filed a written 
consent before trial that either might appeal to a Divisional Court.

The action arises out of work undertaken by the muncipality 
under the authority of the Local Improvement Act, R.S.O. 1914, 
ch. 193. Section 3(1) (d) provides that the construction of a 
sewer is one of the works that may be undertaken as a local 
improvement, and the interpretation section, 2 (<), states that the 
term “sewer” shall include a drain. The initial statutory requisite
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before a by-law may be passed for undertaking the work, if it is 
proposed to proceed under see. 8(1), as was the ease here, is a 
petition which must conform to see. 12, providing that the petition 
shall lie signed by at least two-thirds in numlier of the owners 
representing at least one-half of the value of the lots liable to 
special assessment: see also sec. 16.

A valid petition, liearing date the 10th July, 1916, was signed 
by the defendant and other owners, and presented to the couneil, 
emliodying the following statement and request:—

“That it is expedient to construct a concrete tile drain upon 
Confederation street from the east side of Christina street to the 
east limit of the City of Sarnia, and that such work be constructed 
as a local improvement under the Local Improvement Act."

The council has authority, by sec. 22(1), by a vote of three- 
fourths of all the members, to “provide that a certain sum per foot 
frontage shall be specially assessed upon the land abutting directly 
on the work and that the remainder of the cost of such sewer 
shall lie liome by the corporation."

The proposed work was to take the place <n a tile drain already 
in existence. On the 14th June, 1916, the engineer of the corpora
tion had made a written report to the council, in which he stated 
that he had “made an examination and survey of the 4th line or 
Confederation street drain, with a view to its improvement;" 
that the drain was “badly in need of improvement;" that he would 
recommend . . . "that the tile at present in use from 
Christina to Queen street lie removed and that 36" tile lie employed 
throughout the whole work," etc. In the report he gives an 
estimate of the cost of the work as follows:—

“ From Christina street to Queen street, removal of 
tile and replacing same with 36' tile 525' at 83.00 $1,575.00

“From Queen street to the eastern loundnry of city,
4,940'of 36' tile at $2.00 .........................................  9,880.00

"Filling from Queen street to eastern boundary of
city, 10,063 yards at 50 cents.................................. 5,031.50

“Engineering, superintending, etc.............................. 250.00

$16,736.50”
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With this report specifications were submitted, from which 1 
quote as follows:—

“ Description. The work to be performed under these specifica
tions consists in the deepening of the 4th line or Confederation 
street drain as shewn on the plan and profile accompanying these 
specifications, removal of old tile and placing tile as herein specified 
and covering over with excavated earth taken from the drain and 
filling to 18 ' . .

“ Should the earth excavated from the drain be insufficient to 
fill the drain to 18' over tile when laid, the contractor shall be 
required to furnish the necessary filling and properly fill the dran 
to the required level.”

On the 18th July, at the request of the Chairman of the Board, 
the engineer submitted an estimate of the cost of constructing a 
3-foot tile for the said drain, similar to the estimate already 
mentioned, with the exception that the last item, namely, $250, 
is reduced to $150, making the total estimated cost $16,036.50, 
instead of $16,736.50. This estimate contained the following 
additional statement:—

“The lands abutting and facing directly on the work should 
pay 50% or $8,318.25 towards the cost of the work, and the 
corporation should pay 50% or $8,318.25. The special assessment 
levied to raise the cost of the work should he made payable in 
twenty instalments.”

The old drain, which the new and improved drain was to 
replace, lay along the bottom of a deep ditch, which, on the com
pletion of the proposed work and on the covering of 18 inches 
being put upon the new 3-foot tile, would still leave the open 
ditch largely as it was before, that is to say, with a considerable 
space unfilled from the top of the work thus to be done to the top 
of the banks of the ditch.

The council passed its by-law No. 916 on the 21st August, 1916, 
“to authorise the construction of a concrete tile drain on Con
federation street from the east side of Christina street to the cast 
limit of the City of Sarnia, as a local improvement under the 
provisions of the Local Improvement Act.” It recites: “And 
whereas it is equitable and desirable that the city should bear a 
considerable share of the cost thereof;” and it enacts: “(2) That 
the sum of dollars and seventy eight and four-fifths cents
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per foot be specially assessed upon the land abutting directly 
on the work, to raise part of the sum required to pay for the con
struction of the said drain, and that the remainder of the cost of 
such concrete tile drain shall lie Iorne by the Corporation of the 
City of Sarnia at large.”

It authorises a contract to 1* let for the construction of the 
work and “for the levying of a special assessment to be paid in 
twenty annual instalments." It provides that the by-law “shall 
come into force immediately from and after the passing thereof 
by a vote of three-fourths of all of the members of the Municipal 
Council of the City of Sarnia.” It was duly adopted.

Tenders were invited for the construction of the work, and that 
put in by the B. Blair Company Limited was accepted. In it the 
said firm offered to perform the work and furnish all material and 
laliour, and complete it in accordance with the plan and specifica
tions, etc., prepared by the engineer, and to conform to all con
ditions appended thereto, at and for the prices given below, vis. :— 

Description of work. Price per unit. Total.
1. For removal and replacing 36' tile

from Christina to Queen street, 525 13.85 per
feet.......................................................... lin. foot 12,021.25

2. From Queen street to eastern limit 12.84 per
36' tile, 4,940 feet with 18' covering.. lin. foot 14,029.60

3. Receiving-basins with 8-inch vitrified 
pipe

4. Man-holes as per specifications (three) $40.00 120.00

116,170.85
A contract was entered into Iretwcen the corporation and the 

contractors, bearing date the 11th Septemtrer, 1916, in which the 
latter agreed to construct the work in strict accordance with the 
plan, profile, and specification and tender respectively, which 
were incorporated and made to form part of the contract, and that 
they would do all the excavation and filling-in required to be done 
by the said specification and form of tender, etc.; that the work 
should lie commenced at once and prosecuted vigorously and lie 
completed on or before the 31st Decern lier, 1916.

“That the corporation, in consideration of the construction of 
the said work by the contractor, covenants and agrees to pay to
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the contractor the sum of sixteen thousand one hundred and 
seventy dollars and eighty-five cents. . .

The work under the said contract was proceeded with and 
completed.

The minutes of the meeting of the council held on the 8th 
January, 1917, contains the following record:—

“Mr. McArthur said that the Board of Works were exceedingly 
anxious to complete the tilling-in of the Confederation street ditch, 
the present contract only required an 18-inch covering for the tile, 
and the committee had since asked for tenders for filling the ditch 
up to the level of the ground. The tender of B. Blair & Co. at 
$10,065 was very much the lowest tender, owing to the company 
having secured lots in the neighlxiurhood from which they could 
obtain the material, and also having on the ground the necessary- 
plant for moving the material cheaply."

It is to be noticed that the reference is to the filling-in of the 
Confederation street ditch, not drain, the word consistently used 
theretofore.

A second contract liearing date the 12th January, 1917, was 
entered into between the corporation and the Blair company, 
under which the latter agreed to “fill in the Confederation street 
ditch,” etc., and that there should be “sufficient earth deposited 
therein so that the grade line of the top when completed and eart h 
settled” should "correspond to the average level of the lands on 
the north and south sides of said ditch," and that they should 
"procure all earth" and “have the entire work completed on or 
before the 1st day of May, A.D. 1917.”

The contract-price therefor was $10,065. In the reixirt 
and estimate of the engineer dated the 4th June, 1916, the 
filling-in is estimated to cost $5,031.50; the same figure appears in 
his estimate of the 18th July. In the tender of the contractors 
under the first contract, the figures appear to be combined in a 
different way, but the total estimate was approximately the 
same.

In the contract of the 11th September, 1916, the consideration 
for the work is put at the lump sum of $16,170.85. It is never
theless contended tlyat the additional filling-in provided to lie 
done under the contract of the 12th January, 1917, should lie 
regarded as part of the work undertaken in pursuance of the
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original petition and covered by by-law No. 916, the tender and 
specification, that is to say, that the first agreement of September, 
1916, only provided for part of the work, and the second was supple
mental thereto, and was not for new and additional work.

I think it quite impossible so to regard it. The petition does 
not ask for or contemplate a filling-in to the top of the ditch. 
Neither the report, estimate, or specification of the engineer 
seems to suggest or imply this. They plainly refer to the replacing 
of an old tile drain by a new one, with a covering of 18 inches of 
earth. It appears to me to be )>erfcctly clear that the work 
intended to be done and done under the contract of the 12th 
January, 1917, formed no part of the work initiated by the petition. 
It was not, therefore, done as a local improvement under the 
procedure provided for by sec. 8 (1) (a) of the Local Improvement 
Act.
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On the 26th November, 1917, the city engineer had made a 
re])ort on the construction of the drain, in which it was set out 
that the total cost thereof, according to plan, profile, and specifica
tion, was 627,863.88, o which amount 813,931.94 should, in his 
opinion, be assessed “against the property immediately fronting 
and adjoining” the drain, and the balance, $13,931.94, should be 
assessed against the city as its proportion of the work to be done. 
Paragraphs 2 and 3 are as follows:—

2. The amount of the total cost of the aforesaid work is made
up as follows:—

Total». 525' Christina to Queen at 83.85 ...............  6 2,021.25
5,281 Queen to easterly limit at $2.84 . . 14,998.04
3 man-holes at $40.00.................................. 120.00
Extras for retaining wall and private con. 164.09 
Total second contract for filling in drain. . 10,065.00 
Engineering.................................................. 495.00

$27,863.88.

3. The assessable frontage on the north side of Confederation 
street is 5,159 feet and on the south side is 5,148 feet, and annexed 
to this report is a schedule shewing the respective owners of the 
said frontages and the respective property-owners for whom the 
work was done.



528 Dominion Law Reports. [53 DXJt.

ONT.

sTc
ClTT
or

Sarnia
r.

McMurphy.

Suthsrknd, J.

The report had annexed to it a schedule of the names of the 
owners of the land abutting on the drain and their respective 
frontages.

On the 25th February, 1918, the council, by a three-fourths 
vote of the members, passed by-law No. 1000. It provides “that 
fifty per cent, of the cost of the . . . drain ... be 

. . . assumed and . . . paid by the Corporation of
the City of Sarnia at large,” etc.

A Court of Revision followed, and the defendant herein received 
notice of his proposed assessment along with the others concerned. 
The assessment roll was revised and confirmed. The defendant 
did not appeal therefrom, under sec. 39.

The council, u]x>n completion of the second contract, passed 
a by-law, No. 1022, on the 29th April, 1918, for the purpose of 
borrowing the sum of $29,265 upon debentures to pay for the 
construction as local improvements of the following drains, viz., 
one on Confederation street and another on Kxmouth street. 
The by-law recites that, pursuant to construction by-law No. 
916, the said drain on Confederation street had been constructed, 
that the cost of the work on Confederation street was $28,594.20, 
of which $14,297.10 is the corporation’s proportion and the same 
amount the owners’ proportion. It provides that “for the pay
ment of the owners’ proportion of the respective cost of said 
respective works and interest thereon the resjtectivo special 
: ssessment rolls are hereby imposed upon the lands liable therefor, 
as therein set forth, which said special assessment, with sums 
sufficient to cover interest thereon at the rate aforesaid, shall be 
payable in twenty equal annual instalments of $1,327.99 each, 
and for that purpose the special rate per foot frontage set forth 
in the schedule thereto attached arc hereby imposed ujton the 
lots entered on said special assessment rolls according to the 
assessed frontage thereof, over and aliove all other rates and taxes, 
and the said special rates shall lie collected annually by the collector 
of taxes,” etc. This by-law was duly registered, and no motion 
to quash was made.

The trial Judge came to the conclusion that by-law No. 916 
was sufficient to authorise the work living done. Ho also refers 
to the fact that no report was made by the engineer until the work 
hvd been completed, and that the report shewed “that the work 
done was pursuant to the petition.”
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I am unable to see that by-law No. 916 gave any warrant or 
authouty to specially assess the land abutting directly upon the 
work of the Confederation street drain beyond the 781 cents 
per foot therein authorised to be assessed thereon to raise that 
part of the sum required to lie paid by the owners. That by-law 
authorises and provides “that the remainder of the cost of such tile 
drain shall tie liome by the corporation.'1 The assessable frontage 
on each side of the drain was 10,307 feet in all. If this were mul
tiplied by 781 cents per foot, it would fix the total amount to 
he paid by the owners at a sum slightly less than $8,318.25, the 
amount mentioned in the engineer’s estimate of the 18th July, 
already refemd to. While that estimate also indicated that the 
corporation and the owners should each pay a like sum, that each 
would pay half, it w as the one-half of a total estimate of $10,636.50. 
The petition, estimate, and specification would not warrant the 
by-law in going further than that, and the work to lie done at 
that cost was and could be only the 3-foot drain and the covering 
thereon to 18 inches according to the plain construction of sec. 2 
of the said by-law. The 781 cents per foot to lie specially 
assessed upon the abutting lands of the owners was the provision 
for raising that part of the money iquircd to be paid by them for 
the construction of the drain, and the remainder of the cost thereof 
was to lie borne by the corporation at large. In that view also, 
the work done under the second contract is properly chargeable 
against the corporation at large, and not. as attempted to lie done 
to the extent of the one-half thereof by by-law No. 1022, by special 
assessment against the owners.

I am, therefore, of opinion that by-law 1022, assuming as it 
does to assess the owners for the half of the cost of the work done 
under the second contract, is without legal warrant or authority 
and is void. That work was not done under the authority of 
the I.oeal Improvement Act at all. The lack of a jietition is a 
fundamental defect, which cannot Ik1 remedied despite the scope 
of secs. 38 and 44: Mnckay v. City of Toronto (1018), 43 O.L.R. 
17, affirmed by Privy Council 48 D.L.R. 151, [1920] AX'. 208; 
Fleming v. Town of Sandwich, (1918), 46 D.L.R. 613, 44 O.L.R. 
514; Anderson v. Municipnlity of South Vancouver, (1911), 45 
Can. S.C.R. 425, at pp. 446-401.
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I do not think that the fact that the defendant was a memlier 
of the council at the times referred to, or any failure on his part in 
attacking the assessment or moving to quash the by-law, can lie 
deemed to amount to an estoppel. The delientures issued upon 
the presumed validity of the by-law and said to have been sold 
and disjioeed of may be validated under sec. 44 of the Act, in so 
far as liability or obligation incurred by the corporation to pur
chasers is concerned.

It was suggested by counsel for the rcsjiondents that he could 
invoke the aid of secs. 5, 9, and 10, or one of them, in support of 
the judgment. Upon the facts it is plain that the work that was 
done under the second contract, and which is in question herein, 
was not done under the authority of any of these sections, and they 
cannot be made to apply.

The appeal should lie allowed and the judgment set aside with 
costs here and lielow.

Mulock, CJ.Ex., and Cuite, J., agreed with Sutherland. J.
Riddell, J.:—In and before 1916,a deep, open drain ran along 

the south side of Confederation street, in the city of Samia, to 
the river, being a continuation westward of a ditch in the township 
of Samia, known as the 4th line ditch.

On the 10th July, 1916, the defendant and others petitioned 
the council of the city for a concrete tile drain to be constructed as 
a local improvement, under the Local Improvement Act, from the 
east side of Christina street to the eastern limit of the city on 
the south side of Confederation street—it is common ground that 
this was to lie in the same position as the existing open drain.

This petition followed a report made to the council, upon their 
instructions, by the engineer, who estimated the cost of the 
proposed work at $16,736.50. The engineer made a new rc|s>rt, 
on the 18th July, 1916, estimating the work at $16,636.50 (reducing 
the engineering, etc., charges by $100) : he recommended that the 
land-ownccs “should pay 50 per cent, or $8,318.25 towards the 
cost of the work, and the corporation should pay 50% or $8,318.25."

By-law No. 916 was accordingly passed on the 21st August, 
1916, for the construction of the work—this contained a clause as 
follows:—

"2. That the sum of dollars and seventy-eight and
four-fifths cents per foot be specially assessed upon the land
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shutting directly on the work, to raise part of the sum required 
to pay for the construction of the said drain, and that the remainder 
of the cost of such concrete tile drain shall lie home by the Cor
poration of the City of Sarnia at large.”

The council probably intended to charge one-half of the esti
mated cost of the work to the land-owners and to pay the balance 
out of the city funds: but this was not the provision in the by-law 
—the council saw fit to assess the land-owners with a specific 
sum, and to take the chance of the work proving less costly than 
the estimate, or more so. That they had the right to do so is 
undoubted.

A contract was let, on specifications prepared by the engineer, 
and the work was completed by the end of the year.

The specifications, however, did not call for filling up the trench 
to the top: the ditch was left open as liefore, but not to the sai a 
depth as before.

Early in the year 1917, the council decided to fill in the ditch, 
and called for tenders, w hen the tender of the Blair company was 
accepted, on a motion seconded by the defendant, who was a 
member of the council for 1917. The work was completed at a 
cost of $27,863.88; and the council of 1918 passed a by-law, No. 
1000, directing that the projierty-owners should liear half the 
expense.

Assessments were made accordingly, a Court of Revision 
convened, and the regular procedure taken. On the 29th April, 
1918, by-law No. 1022 was passed for a special assessment to 
pay the city's share, and also the land-owners’ share. The by-law 
was registered and debentures issued, and no appeal has been 
taken under sec. 39 to the County Court Judge.

The defendant refused to pay the amount assessed against 
him, the city sued, and the Judge in an action in the First 
Division Court of the County of 1-ambton held the city entitled 
to recover; the defendant now apjieals.

Were it not for the proceedings subsequent to the filling-in of 
the ditch, 1 should have thought the question scarcely arguable.

By sec. 8(1) (a) of the Local Improvement Act, the council 
is authorised to pass a by-law for such a work as that originally 
contemplated, on petition ; and the by-law No. 916 was thus 
passed. Section 22 enables the council to provide that “a certain
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sum per foot frontage shall lie specially assessed upon the land 
abutting directly on the work and that the remainder of the cost 
. . . shall be borne by the corporation;’’ and that was done. 
When the council determined to fill in the ditch, further proceed
ings required to be taken—the first petition was/vndes, exhausted, 
dead, and if the new work was to be a “local improvement’’ the 
provisions of the statute must be followed. There is and can be 
no pretence that the case comes within sec. 6, 9, or 10 of the Act 
—there was no petition under sec. 8(1) (a), and the only other 
way to make this a local improvement was to follow the “initia
tive plan" of sec. 8(1) (6). Admittedly this plan was not followed, 
and consequently the work was not a “local improvement" at 
all.

The case in this Court, Fleming v. Town of Sandwich, 44 O.L.R. 
514, 46 D.L.R. 613, and the eases cited on p. 521 of that report, 
shew the strictness with which the Court requires the statutory 
provisions to be complied with.

In my opinion, there was no authority in the city to pass by-law 
No. 1000: and the same was invalid and void ah initio as against 
the land-owners.

The provisions of the Local Improvement Act, R.S.O. 1914, 
ch. 193, under the caption “Procedure for making Special Assess
ment,” secs. 30 et seq., are explicit in case of a work part of whose 
cost is to be paid by the owners, and have no reference to a work 
all of whose cost falls on the municipality: and I cannot see how 
any of the proceedings can affect the defendant—they were wholly 
baaed upon the hypothesis that the council had the legal power to 
comjiel the land-owners to pay part of the cost of the filling-in.

Nor is this the case of a mere "defect, error or omission'' 
under sec. 38—such eases as Petty v. Chilliwack, (1916), 30 D.L.R. 
651, 23 B.C.R. 97, do not apply, but rather such cases as A nderson 
v. South Vancouver, 45 Can. S.C.R. 425 (see per Duff, J., at p. 446) 
are more in point. I am unable to see that an act by councillors 
regularly met which is licyond their powers can have any more 
effect than an act admittedly within their powers but done when 
the councillors had not the power to act.

No doubt the debt on the delienturcs still exists; it is not, how
ever, a debt of the land-owners but of the city corporation; ami
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the city council has the power, under sec. 44, to rectify the 
mistake.

There is no estoppel.
I would allow the appeal, with costs here and below.
Masten, J., agreed in the result and with the reasoning of 

both Riddell, J., and Sutherland, J.
Appeal allowed.

PARROTT T. WESTERN CANADA ACCIDENT * GUARANTEE
INS. Co.

Sankalrhe^an Court of Appeal, AVirtandr. Lanuml and Etnhury, JJ.A.
July It, mu.

Insurance (| VI K—400)—Company depending in action por damageh— 
Admission op liability—Hubrervent repudiation.

An accident insurance conijinny which undertakes s Mm to un 
action for damages for injuries sustained admits liability and cannot 
afterwards repudiate liability on the ground that the loss was one not 
covered by tne policy.

[Fairbanks Canning Co. v. London Guaranty dr Arc. Co. (1911), 123 
8.W. 004, followed.)

Appeal by plaintiff from the trial judgment in an action 
against an accident insurance company to recover the amount 
of damages recovered in an action against him, by an employee 
injured in a mangling machine. Reversed.

G. H. Yule, for appellant; J. 11'. Entry, for respondent.
The judgment of the Court was delivered by 
Newlands, J.A.:—The plaintiff in this action took out a 

policy in the defendant company to indemnify him against 
accidents to his employees in the business he was engaged in, that 
of a steam laundry. In his application he stated that his machin
ery was guarded, and paid a premium based ujxm that fact. 
On August 11, 1914, during the currency of the policy, one Jessie 
Oxenham, an employee, had her bund injured in a mangling 
machine that was not guarded.

The plaintiff set out in his statement of claim that the stipula
tion in the policy that the said machine should be guarded was 
waived by the defendants by entering into negotiations with the 
said Jessie Oxenham for the settlement of her claim, and by paying 
her certain moneys on account thereof, and, further, by taking 
charge of the defence to an action brought by her for damages 
for the injuries she sustained. This action was brought by her
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against the plaintiff and was decided against him, and he, having 
paid the amount of said judgment, brings this action against the 
defendants to recover the amount so paid under the policy above 
mentioned.

Defendants deny their liability on account of said machinery 
not lieing guarded, and counterclaim for the amounts they paid 
under the policy and to their solicitor for defending the action by 
Jessie Oxrnham against the plaintiff. They succeeded both as to 
their defence and counterclaim. Against this judgment the 
plaintiff appeals.

The Chief Justice based his judgment upon his opinion that 
there was no waiver of the condition by defendants. Speaking as 
to defendant's knowledge of the unguarded machinery, he says:—

It is not quits clear from the evidence at what stage knowledge of the 
unguarded condition of the mangling machine may be attributed to the 
defendants. 1 am inclined to think that the company may be held to have 
had that knowledge first at the time the solicitor for the present defendant, 
in the Oienham action, became aware of the fact on the examination for 
discovery of Parrott. The fact that the defendant continued to conduct the 
defence of the Oxrnkam action after discovering that fact, does not, to my 
mind, suggest any waiver of the conditions of the policy.

The defendants had therefore knowledge of the machinery 
lieing unguarded liefore the trial of Oxrnham v. Parrott, and con
tinued to defend the action until after judgment was obtained 
therein.

I think I may say that Parrott would have had a much greater 
chance to compromise the action against him before the trial 
than after, and that defendant, by continuing to defend the action 
after knowledge of the machinery lieing unguarded, would lead 
Parrott to believe that they were assuming liability under the 
policy, making it therefore unnecessary for him to attempt a 
compromise.

Under this state of affairs it seems to me that Parrott has so 
changed his position as to estop the defendants from denying 
that they had waived the condition of the policy as to ungunnhd 
machinery.

I can find no cases in our Courts dealing with this subject, 
but there are several cases in the American Courts so holding.

In Macgillvray on Insurance Law, 1912 ed., page 969, it says: 
“If the company undertakes a defence it thereby admits liability
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on the policy and cannot afterwards repudiate liability on the 
ground that the loss was one not covered by the policy/’ Several 
cases are cited for this proposition.

In Fairbanks Canning Co. v. London Guaranty A Acc. Co. 
(1911), 133 S.W. 664, the facts were that the policy excepted 
liability in cases of injuries to minors. A boy nam<‘d James 
Stamp under the age of 14 years was injured and the defendant 
company took charge of the defence1. Ellison, J., said, at page 666:

Defendant discovered in the manner we have already stated that James 
Stamp was under that age (14), and it now insists upon such fact as a complete 
bar to the plaintiff’s claim; and it is conceded it would he, but for its conduct, 
which plaintiff designates as a waiver of such defence, or as an election on its 
part to regard the policy as binding and its entitling the plaintiff to reimburse
ment if Stamp was hurt in such circumstances as would render it liable to him. 
Defendant answers this by the argument that there can be no estop|iel in pais 
without knowledge and that, as it did not know Stamp was under 14 years of 
age until after the action had been taken which is claimed to constitute the 
estoppel, none could arise» against it. Defendant is not entirely correct in 
saying it must have had knowledge before its acts could estop it from making 
use of a fact establishing its non-liability. A party in tlie position that 
defendant occupied in this case may carelessly choose to act without know
ledge, or it may regard the matter about which it is concerned as of doubtful 
character, and may choose to act by aking charge of the case. In either 
instance the assured would have the right to assume that he was acquainted 
with the situation and was taking such action as was deemed most priaient 
for his own interest. Such action is sometimes said to constitute an estoppel 
in pais (Hoyle Mining Co. v. Fidelity Co. (1907), 103 S.W. 109K; (Hens Falls 
P.C. Co. v. Trav. Ins. Co. (1900), 56 N.E. 897); sometimes it is denominated an 
election of position which cannot afterwards be changed (Taxer v. Ocean Acc. 
Corpn. (1905), 103 N.W. 509); sometimes it is said to be a contemiioraneous 
construction of the contract by the party claimed to be bound (Employers 
Liability Co. v. Chicago, etc. (1905), 141 Fed. 962); and yet again it is called 
a waiver (Glen Falls P.C. Co. v. Trav. Ins. Co. (1896), 42 N.Y. Hupp. 285). But in 
whatever way it may be designated it is such conduct on the part of the insurer 
as will cut him out of a defence he might have made had he insisted u|xm it at 
a time when the other party might have taken care of himself to his complete 
exculpation or, at least, a betterment of his condition. If, instead of relying 
u|K)n his right when the claim was first brought to his attention, he, without 
due investigation, assumes himself to be liable, sets the assured aside and 
claims the right of control of the defence, he cannot afterwards ignore the right 
the assured has acquired by reason of such action merely because he has made a 
belated discovery of fact, or law, which he thinks puts the case outside the 
terms of t he policy.

The above reasoning appeals to mi* as a fair statement of the 
ease, and, although those cases are not authorities in our Courts, 
I see no reason why we should not follow them if we consider the
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reasoning sound and a fair statement of the law as applying to 
such cases.

I would therefore allow the appeal. As to the counterclaim, 
the appeal as to it ihould also be allowed. As to it I would point 
out that defendants cannot recover as money paid to plaintiff 
moneys they paid to their solicitors for defending the action of 
Ozenham v. Parrott, and this would be the case even if defendants 
were not liable under the policy. Money paid to a third person 
cannot be recovered as money paid under a mistake of facts.

The appeal should therefore be allowed with costs.
Appeal allowed.

ROMANIC*, CHODABCZK AND KRYSKEW r. THE GREATER 
WINNIPEG WATER DISTRICT.

Manitoba King's Dench, Galt, J. July H, 1920.
1. Damages (| III J—201)—Construction or Public Works—Authorised

by Legislature—Damage to crops and land—Liability or 
company.

Where by legislative enactment a company or corporation is authorise*I 
to construct certain public works, and in the construction of such works, 
damage is occasioned to the land and crops of individuals in the neighbour
hood of the works, the works being constructed without negligence on the 
part of the company, such individuals are not entitled to damages for 
such injuries unless provision is made for com|iensation in the Act of 
incorporation of the company.

[Herdman v. North-Eastern Ry. Co. (1878), 3 C.P.D. 168, applied: 
Geddis v. Proprietors of Dann Reservoirs (1878), 3 App. Cas. 430, referred 
to.)

2. Arbitration (| I—7)—Provision ab to in Act incorporating company
—Duty of company—Failure to act as provided—Right of 
injured person to bring action.

Where arbitration is provided in the ineorj»orating Act as the method 
of ascertaining the amount of compensation for damages cause* 1 by the 
construction of certain public works it is the duty of the constructing 
company, on complaint of damage, to institute an arbitration under 
the Act, and where this is not done the injured party is not debarred 
from bringing an action for such injuries.

jSaunby v. Water Commissioners of London, Ontario, (1906] A.C. 110,

Action for damages for injuries to plaintiffs’ lands and crops, 
caused by the construction of certain works for supplying water 
to the City of Winnipeg. Judgment for plaintiffs.

A. E. Hoskin, K.C., and P. J. Montague, for plaintiffs.
J. G. Harvey, K.C., for defendants.
Galt, J. :—These three cases were tried before me a week ago, 

and this being the last day before vacation it is advisable to 
dispose of them, although, owing to the congestion of work in the
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Courts and the difficulty in obtaining the assistance of a stenog
rapher, I have not been able to prepare a written judgment.

The plaintiffs are farmers, residing in the Birch River District, 
on the banks of the river, where they took up their homesteads in 
or about the year 1907.

The defendants are a corporation created by a Statute of 
Manitoba, 3 Geo. V. 1913, ch. 22, for the purpose of supplying 
water to the City of Winnipeg.

The works are constructed from Shoal Lake, an offshoot of the 
Lake of the Woods, to the City of Winnipeg a distance of about 
90 miles.

Reading from the statement of claim in Romanica’s case, the 
plaintiff says, in para. 3, as follows:—

(3) The said lands are bounded on the east and west by, and are in actual 
contact with, the Birch River, which flows northerly into the Whitemouth 
River, and which last-named river empties into the southerly end of Lac du 
Bonnet.

In para. 6 it is stated :—
During the years 1913 to 1919, both inclusive, the defendant constructed 

or caused to be constructed, on the said lands or right of way, a steam railway 
and aqueduct or line of pipes and conduit running from Shoal Lake to the 
City of Winnipeg, for the purpose of conveying and supplying water to the 
inhabitants of a certain district located in and about the City of Winnipeg, 
and has ever since kept and continued the said works so constructed, and 
intends to continue the same.

Paragraph 10 cf the statement of elaim sets out:—
By reason of the ditches, drains and spillways aforesaid, the defendant 

has diverted, or caused to he diverted, into the said Birch River, and its 
tributary, the Boggy River, a greatly increased volume of water, and still 
continues such diversion, and intends to continue the same.

In para. 12 it is stated :—
As a result of such floods and the probable annual repetition of the same, 

the land of the plaintiff has been rendered worthless for farming, and the 
value thereof much diminished.

The defendants, in para. 7 of their statement of defence, 
state:—

The defendant denies the allegations contained in the seventh paragraph 
of the plaintiff’s statement of claim, as therein set forth, but the defendant 
admits that for the puri>ose of carrying away water from the said right of way 
and of «training same, and for the pur|>ose of protecting its railway and its 
|>i|w-line, the defendant constructed and caused to be constructed certain 
ditches and drains along and upon said right of way and caused the said 
ditches, or drains, to empty into said Birch, Boggy and Whitemouth Rivers, 
and has ever since kept and continue<l the said ditches and drains and intends 
to continue the same, for the purposes aforesaid.

MAN.

K. B.

Romanica,
Chodaeczk

AND
Kkyhkew

».
The

Greater
Winnipeg

Water
District.

Galt, I.



538 Dominion Law Reports. 153 DX.R.

MAN.

K. B.

RoMANirA,
Chodaecee

AND
Kryhrew

The
Greater
WTnnipeo

Water
District.

Oslt.).

In para. 15 the defendants plead that they are riparian owners 
of the banks of the said river, and as such have a right to get rid 
of the water coining upon them.

The plaintiffs say, in their evidence, that from the time they 
took up their homesteads, in 1907, until about the year 1917, the 
waters of the Birch River ran almost dry during the summer, but 
that after the defendants constructed their aqueduct and ditches 
the water during the summer liecame considerably augmented, 
and that to-day the stream is about three feet deep in front of the 
plaintiffs’ land.

The particular damage claimed for in this action arose in July, 
1919. At that time the defendants had constructed ditches all 
along their right-of-way for the aqueduct, and also for the adjoining 
railway, which runs along the south side of the aqueduct. It also 
appears that there was a large territory to the east of this particular 
district, consisting of Iwggy land, from which water oozes con
tinuously, but very slowly. The slope from Shoal Lake to the 
Boggy River is very slight indeed, and it is stated to be something 
like 1/10 of a foot in 10,000 feet, so that any natural flow of water 
in that district would, necessarily, be slow. The ditches are so 
constructed that the water sometimes flows easterly, and some
times westerly, according to the local situation, but in each case 
it is drained off and empties into either the Boggy or the Birch 
River, according to the slope of the particular locality. The 
evidence of the expert witnesses on both sides satisfied me that 
the flow of water, which is on either side, is greatly accelerated by 
flowing over the comparatively smooth surface of the drain, 
rather than over the wide expanse of almost level and boggy 
ground, covered, no doubt, with a certain amount of vegetation.

In July, 1918, a heavy rainstorm occurred in the district. Of 
course the limits of this storm could not be ascertained by any 
particular individual, and its extent is left a conjecture. But it 
was shewn by one or more witnesses called by the defendants that 
it was a very heavy downpour of rain in the place on the aqueduct 
line at which this witness happened to be. About that time the 
plaintiffs say that the water rose very rapidly in the Birch River, 
much more rapidly than it had ever done in previous years, when 
similar heavy rainstorms had prevailed, and with the result that 
the water overflowed from the Birch River, and practically
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destroyed the plaintiff’s crops. I think Romanic» said that it 
rose to about 6 inches high on the floor of his house on the banks.

The question which I have to decide is no doubt a very serious 
one for both sides, because not only arc- these three plaintiffs 
c laiming damages, for injury both to their crops and land, but I 
am told that several other settlers are waiting the result of this 
action before making similar claims.

Several cases were referred to by the counsel who appeared 
at the triai, but none of them is exactly in point. Cases have 
arisen in England where the parties have complained of the loss 
of water appropriated by their neighbours; others complained of 
being flooded under varying circumstances. But here we have a 
coqroration, authorised by law to construct these particular 
ditches, and it has been admitted by counsel for the plaintiffs that 
the construction was carried out without negligence. Notwith
standing this, however, Mr. Hoskin, on behalf of the plaintiffs, 
argues that the defendants are liable. The principal case he 
relied upon was Geddis v. Proprietors of Bonn Reservoir (1878), 
3 App. Cas. 430. But that case, while it contains several dicta 
much in the plaintiffs’ favour, was baaed largely upon a statute 
imposing responsibility on the defendants, which is wanting in 
the present case, viz., a duty to scour and clear out the bed of one 
of the streams in question.

The defendants, on the other hand, rely most strongly upon 
The Hammersmith Ry. Co. v. Brand (1869), L.R. 4 H.L. 171. The 
Judges were summoned to give their opinions to the House, and 
the opinion of Blackburn, J., was accepted to that of five other 
Judges. Blackburn, J., said, at page 196;—

It is agreed on all hands that if the Legislature authorises the doing of an 
set (which, if unauthorised, would be a wrong, and a cause of action) no 
action ran be maintained for that art, on the plain ground that no Court 
can treat that as a wrong which the Legislature has authorised, and, con- 
acquently, the person who has suatanted a lose by the (bring of that act is 
without remedy, unless insofar as the Legislature has thought it proper to 
proviile for eom|tensation to him. He is, in fact, in the same |roaition us the 
person supposed to have suffered from the noisy traffic on a new highway 
is at common law, and subject to the same hardship. He suffers a private 
less for the public benefit.

A good deal of assistance is to be obtained in ascertaining the 
law applicable to the circumstances here, from the case of Hurd-
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man v. North-Eastern Ry. Co. (1878), 3 C.P.D. 168. There, the 
statement of claim alleged
that the surface of the defendants’ land had been artificially raised by earth 
placed thereon, and that in consequence rain-water falling on the defendants’ 
land made its way through the defendants’ wall into the adjoining house of the 
plaintiff, and caused substantial damage,
and it was held, upon demurrer, “that the statement of claim 
disclosed a good cause of action."

Cotton, L.J., delivering the judgment of the Court, says, at 
page 173:—

For the purposes of our decision, we must assume that the plaintiff has 
sustained substantial damage, and we must construe the statement as alleging 
that the surface of the defendants’ land has been raised by earth and rubbish 
placed thereon, and that the consequence of this is that the rain-water falling 
on the defendants’ land has made its way through the defendants’ wall into 
the house of the plaintiff, and has caused the injury complained of. The 
question is, are the defendants, admitting this statement to be true, liable to 
the plaintiff?; and we are of opinion that they are. The heap, or mound, on 
the defendants’ land must, in our opinion, be considered as an artificial work. 
Every occupier of land is entitled to the reasonable enjoyment thereof. This 
is a natural right of property, and it is well established that an occupier of land 
may protect himself by action against anyone who allows any filth or any 
other noxious thing produced by him on his own land to interfere with this 
enjoyment. We are further of opinion that, subject to a qualification to be 
hereafter mentioned (in respect to mines), if any one, by artificial erection on 
his own land causes water, even though arising from natural rain-fall only, 
to pass into his neighbour’s land and thus substantially to interfere with his 
enjoyment, he will be liable to an action at the suit of him who is so injured, 
and this view agrees with the opinion expressed by the Master of the Rolls in 
the eeee ot 3whr v. leied (1878), 8 Ch. D. 888 at page 700.

At the conclusion of his judgment, page 175, His Lordship 
says:—

We are of opinion that the maxim sir vine tuo vt alienum non lardas 
applies to and governs the present case, and that as the plaintiff, by his state
ment of claim, alleges that the defendants have, by artificial erections on their 
land, caused water to flow into the plaintiff’s land in a manner in which it 
would not but for such erection have done, the defendants are answerable 
for the injury caused thereby to the plaintiff.

In the (ïedâis case, 3 App. Cas. at page 438, Lord Hatherley 
says:—

The case which seems to have most affected the minds of the Judges in 
the Court below is the case of Cracknell v. The Corporation of Thetford 11S69), 
L.R. 4 C.P. 629. If a company in the position of the defendants there, has 
done nothing but that which the Act authorised—nay, may in a sense be said to 
have directed—and if the damage which arises therefrom is not owing to any 
negligence on the part of the company in the mode of executing or earning 
into effect the |mwers given by the Act, then the person who is injuriously
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affected by that which has been done, must either find in the Act of Parliament 
something which gives 1 im compensai ion, or he must be content to be deprived 
of that compensation, because there has been nothing done which is inconsis
tent with the powers conferred by the Act, and with the proper execution of 
those powers.

In the present ease the Legislature certainly authorised the 
construction of the works and ditches, the result of which is 
complained of by the plaintiffs. Is there then, in the defendants’ 
Act of Incorporation, anything which gives the plaintiffs com
pensation for the loss that they suffered? In 1915,5 Geo. V. ch. 30, 
the legislature amended the defendants’ Act by repealing sec. 24, 
and substituting a section from which I quote the following :—

It also shall and may be lawful for the corporal ion to construct, erect 
and maintain in and upon any lands taken or acquired by it, all such reservoirs, 
dams, conduits, waterworks and machinery and plant and equipment of 
every kind requisite for the said undertaking; and, for better
carrying out and accomplishing the objects, undertaking and requirements 
of the corporation, and for better effecting the purposes aforesaid, the corpora
tion, its agents, servants and employees, arc hereby empowered to enter and 
pass upon and over the said grounds and lands intermediate as aforesaid, and 
the same to repair, cut or dig up if necessary, and to lay down the said pipes 

. , and to set out, ascertain, use and occupy such part or parts thereof as
the corporation shall think necessary and proper for the making, draining and 
maintaining of the said works, plant and equipment, or for the protection 
of the said works, etc. doing as little damage as may be in the
execution of the powers hereby granted to them, and making reasonable and 
adequate satisfaction to the proprietors, to be ascertained in case of disagree
ment by arbitration as aforesaid.

The provision as to arbitration is contained in the company's 
original Act, 3 Geo. V. 1913, ch. 22, see. 22, from which I extract 
the following:—

It shall be lawful for the corporation, its agents, servants and workmen, 
from time to time, and at such times hereafter as they shall see fit, and they 
arc hereby authorised and empowered to enter into and upon the lands of any 
person or persons, bodies politic or corporate, and to survey, set out and 
ascertain such parts thereof as they may require for the purposes of water
works, or for the purpose of conveying electric motive force or other power for 
the operation of same, and also to divert and appropriate any spring, stream 
or body of water thereon, as they shall judge suitable and proper; the cor
poration shall pay to the owners or occupiers of the said lands, and those 
having an interest or right in the said water, reasonable compensation for 
any land or any privilege that may be required for the purposes of the said 
waterworks, or for conveying of electric motive force or power; and in case of 
any disagreement between the corporation and the owners or occupiers of such 
lands, or any persons having an interest in the said water, or the natural flow' 
thereof, or any such privilege as aforesaid, respecting the value thereof or as 
to the damages such appropriation shall cause to them or otherwise, the same
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shall be derided by three arbitrators to be appointed as hereinafter mentioned, 
namely, the corporation shall appoint one, the owner shall appoint another, 
and such two arbitrators shall, within ten days after their appointment, 
appoint a third arbitrator; but, in the event of such two arbitrators not 
appointing a third arbitrator within the time aforesaid, the Court of King’s 
Bench, or a Judge thereof, shall, on application by either party, appoint such 
third arbitrator. . The arbitrators to be appointed as hereinafter
mentioned shall award, determine, adjudge and order the respective sums of 
money which the corporation shall pay to the respective jjersons entitled to 
receive the same, and the award of the majority of the said arbitrators shall 
be final. And the said arbitrators shall be and they are hereby required to 
attend at some convenient place at or in the vicinity of Winnipeg, to be 
appointed by the corporation, after 8 days’ notice given for that purpose by 
the corporation, then and there to arbitrate and award, adjudge and determine 
such matters and things as shall be submitted to their consideration by the 
parties interested, and each arbitrator shall be sworn before some one of His 
Majesty’s Justices of the Peace, or other officer authorised thereunto, well and 
truly to assess the value or damages between the parties to the best of his 
judgment.

This provision for arbitration is not expressly raised as a 
defence by the defendants, but they do mention the particular 
section in a general reference. No argument was advanced to 
raise the defence that the plaintiffs should have gone to arbitration 
rather than have brought an action, as they have done.

The effect of such a provision was explained in Saunby v. The 
Water Cemmissioners of the City of London, Ontario, [1906] AX'. 
110. That was an action for trespass on the appellant’s land and 
interference with his water rights. The respondents pleaded that 
they were authorised thereunto by their Incorporating Act (36 
Viet. (Ont.), ch. 102, and that the appellant's remedy (if any) 
was to proceed by arbitration under the Act.

Held, that according to the true construction of sec. 5 the arbitration 
clauses only come into operation on disagreement as to the amount of pur
chase-money, value, or damages arising after definite notice of expropriation 
and treaty or tender relative thereto; and that as the respondents had not 
proceeded in accordance with the directions of their Act, the appellant had 
not lost his remedy by action. (Head-note).

In giving judgment Lord Davey says, at page 115:—
Their Lordships are of opinion that, before the Commissioners can 

expropriate a landowner, they must first set out and ascertain what parts 
of his land they require, and must endeavour to contract with the owner 
for the purchase thereof. In other words, they must give to the landowner 
notice to treat for some definite subject-matter. And a similar procedure 
seems to be necessary where the Commissioners desire to appropriate a person's 
water rights, or to acquire some easement over his property. The arbitration 
clauses only come into operation on disagreement as to the amount of pur-
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rhase-money, value, or damages, which, in itself, implies some previous treaty 
or tender involving notice of what is required. Their Lordships, therefore, 
are of opinion that the Commissioners have not put themselves into a position 
to compel the appellant to go to arbitration. Previsions for that purpose, 
such as are found in the present Act, ate only applicable to acts done under the 
sanction of the legislature, and in the mode prescribed by the legislature. 
In this instance the Commissioners have not proceeded in accordance with the 
directions of their Act; and, consequently, the appellant has not lost his 
ordinary right of action for the trea|rass on his pro|rerty. In coming to this 
conclusion their Lordshqe follow the principles laid down by this Board in 
The Corporation of Parkdale v. West (1887), 12 App. Cas. 602, and North 
Shore Hy. Co. v. Pion (1880), 14 App. Cas. 612, though the provisions of the 
Acts in question in those cases were somewhat ilifferent.

Now it appears to me that the defendants in the present case 
are in the same position as the defendants in the case I have just 
(pioted. The plaintiffs complained of damage. It thercuiron 
Incarne the duty of the defendants to institute an arbitration 
under the Act; otherwise the plaintiff would not lx- debarred 
from his right of action.

I find, upon the facta, that the damage to the lands of each of 
these three plaintiffs was caused by the waters diverted into the 
Buggy and Birch Rivers from the defendants’ ditches. But for 
that diversion the water would not, in my opinion, have arisen 
higher than the top of the bank, or even that high. It is impossible 
to estimate the exact height which the waters rose owing to the 
waters from the defendants' ditches. It may lx? that by a more 
precautionary method of enlarging or straightening out the lx>d 
of the Birch River all danger for the futuie can lx1 averted. In 
the meantime I am of the opinion that the plaintiffs are entitled to 
damages for their losses sustained in July of 1919. Those losses 
were of two separate kinds: firstly to the crops, and, secondly, 
to the lands themselves for the future. With regard to the first 
item I accept the evidence of the plaintiffs as to the loss of their 
crops and the value thereof.

For the reasons aforesaid I give judgment for the plaintiffs, 
and, in accordance with suggestion at the trial, the question of 
damages will be referred to the Master.

The plaintiffs are entitled to their costs, and I think, considering 
the importance and difficulty of this ease, the statutory bar ought 
to be removed, which I accordingly direct.

1 do not think it is a case for injunction, but only for damages.
Judgment accordingly.
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GIRROIR v. SYMONDS.
Nova Scotia Supreme Court, Loughy, and Drysdale, JJ.. and Ritchie, E.J.

April 6, 19Î0.
Costs (| I—16a)—Originating summons for construction of Will- 

Right of executor to take out—Costs of.
Where any reasonable doubt exists as to the true or proper const ruction 

of a will the executor or |xirson charged with the burden of the trust can 
take an originating summons for the purpose of obtaining a judicial 
determination as to the pro|>er construction of the will, anti the costs of 
the imrties neeessnrilv brought liefore the Court in such proceedings 
should be matte [tayable out of the estate.

Appeal from the judgment of Harris, C.J., as to the costs of 
an origimiting summons taken out by an executrix to have certain 
clauses in a will construed. Varied.

C. J. Hurchell, K.C., for appellant ; D. C. Chisholm, for respond
ent.

Longley, J. :—I do not say that I am differing from the opinion 
of my brother Judges in their decision in this case but I am still 
of opinion that for the reasons urged by Harris, C.J., his judgment 
allowing the costs to the plaintiff was correct.

Drysdale, J.:—This appeal involves a question of costs only. 
The plaintiff as executrix of Laura McLennan took out an originat
ing summons for the construction of certain clauses of the will. 
A copy of the will and the questions submitted follow :—

This is the last will of me, Laura McLennan of Lin wood in the County 
of Antigonish.

First. I give and devise to my niece Ethel Symonds, all my real estate at 
Linwood for her use until she marries, the same to then become the pro])vrly 
of my nephew Aubrey Symonds.

Second. I give and devise to my said niece, Ethel Symonds the interest 
on Town of Antigonish debentures, Nos. 1 and 2, amounting to $1,000, which 
I now hold, to be paid to the said Ethel Symonds during her lifetime, the 
principal thereof to be disposed of by the said Ethel Symonds by will us she 
thinks best.

Third. I give and bequeath to my nephews Harry, Elmer and Aubrey 
Symonds the interest on Town of Antigonish debentures Nos. 3, 4 and 5 
respectively, amounting to $500, to each of them, which I now hold, to be paid 
to the said Harry, Elmer and Aubrey during their lives, the principal of each 
of said debent ures to be disposed of by will by each of the above named donees.

Fourth. I give and bequeath to the chapel warden at Linwood, Antigonish. 
town debenture No. 6 in trust for the following purpose, i.e., to form it fund 
for the benefit of the resident clergyman of Trinity parish, Antigonish, the 
interest thereof to be paid half yearly to the said resident clergyman whoever 
he may be.

Fifth. On the maturity of the said debentures I direct that the principal 
of the said debentures be reinvested in good municipal debentures in the
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Province of Nova Scotia, preferably Antigonish town or county debentures, the 
interest to be paid and the principal to be disposed of as above set forth.

Sixth. On payment of my just debts and the expenses of the probate of 
mv will and of administration of my estate, I direct that my executor purchase 
with the balance of my estate a memorial window for Bayfield Church in 
memory of my grandmother, Mary Tuttle Itandall, and her husband Elisha 
Randall, and one for Linwood church in memory of my sister Sara M. Sut her
land and her husband Donald M. Sutherland and their daughter Clara 
Elizabeth all interred at Linwood. Also something to be placed in Linwood 
Church in memory of my sisters F. Carolyne, and Lena Augusta Symonds, the 
principal cost of each to be left to the discretion of my executor.

Seventh. 1 appoint E. Lavin Girroir sole executor of t his my last will and 
testament.

Dated at Antigonish this 10th day of July, 1912.
Signed, etc.
2. The said Harry Symonds, donee under the third clause of the said will 

of the said Laura McLennan deceased, did by deed of assignment dated July 
17th A.D., 1918, assign transfer and set over to the Eastern Automobile 
Company, doing business at Antigonish, Nova Scotia, all his real and personal 
property, credits and effects, except such as is exempt from levy on execution, 
in trust for the payment of the sum of $109.36 due by the said Harry Symonds 
to the said company.

3. The questions for the opinion of the Court and the matters which the 
Court is asked to determine and declare with respect to the said bequest are:

(a) Whether under the construction of the said will the said Harry 
Symonds acquired a present vested interest in the said Town of Antigonish 
debenture No. 3, and whether he is entitled to immediate possession of the 
said debenture.

(b) Whether under the construction of the said will the said Harry 
Symonds has a life interest only in said debenture No. 3 with a power of 
disjMisition by will of the said debenture.

(r) Whether under the terms of the said above mentioned assignment, 
the executor of the estate of the said Laura McLennan is required to hand over 
to the said Eastern Automobile Co. the said Town of Antigonish debenture 
No. 3 or any part thereof or the interest thereon.

(d) Directions as to the costs of this application and proceedings there-

(e) Such further relief as the nature of the case may require.
Dated at Antigonish this 13th day of August, 1918.
This smnmons is taken out by D.C. Chisholm, of Main Street, Antigonish, 

Nova Scotia, solicitor for the above named executor, E. Lavin Girroir.
The defendants may appear hereto by entering an appearanoe either 

personally or by solicitor at the prothonotarv’s office at Antigonish, Nova

(Signed) G. M. Wall, Frothy.
Harris, C.J., who heard the summons, decided that Symonds 

took ,u life interest only in the bond in question and directed that 
the will lx* so interpreted. From this decision there is no appeal. 
But in granting the order thereon Harris, C.J., refused to allow the
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costs of and incidental to the said summons out of the estate, and 
directed tliat the same lx> paid by the defendant the automobile 
company, and infusing the said Svmonds his costs therein. Front 
this decision as to costs an appeal is taken by the company and 
by Symor.ds.

It is, I think, a settled rule that where any reasonable doubt 
exists as to the true or proper construction of a will the executor 
or pel son charged with the burthen >f the trust can take an 
originating summons for the purpose of obtaining a judicial 
determination as to the proper construction of the will and that 
the costs of the parties necessarily brought before the Court in 
such proceedings ought to lie made payable out of the estate.

Here the executor took out the summons, but it is argued that 
there was no reasonable doubt as to the question submitted and 
nothing in substance for judicial interpretation in the question 
submitted, that the company liehind the demand made upon the 
executor ought to lie mulcted in the costs. In short, that there 
never was any doubt as to the proper interpretation of the will and 
consequently the executor was not justified in asking for the 
summons and determination called for thereby; that the costs are 
not a proper charge on the estate and ought to lie imposed on the 
defendant company, treating such company as a losing litigant.

The general rules that ought to govern costs in such cases are 
well collected and stated by Kekewich, J., in Buckton v. Buckton, 
[1907] 2 Ch. 406 at 413. I am disposed to think that this was not 
a case so plain on its face that the executor was not warranted in 
having the interpretation judicially determined. I think it was a 
reasonable thing for him to do under the circumstances; that as a 
prudent trustee he acted reasonably in the course he pursued and 
is entitled to have the costs of and incident to the said summons 
made payable out of the estate, such costs to include the hearing 
before Harris, C.J., but only one bill to be taxed for the auto
mobile company and Symonds on such hearing.

The apjx-al is allowed and with costs against the estate and 
the order as to costs varied as herein directed.

Ritchie, E.J.:—I agree. Order as to costs varied.
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GOLD SEAL Ltd. t. DOMINION EXPRESS Co.

Alberta Supreme Court, Appellate Division. Harvey. C.J., Stuart.Heck, Ives and 
Hyndman, JJ. July 5. 1920.

Intoxicating liquors (§ I A—5)—Liquor Act (Man.)—Liquor Export 
Act—Interpretation—Right to export and import liquor— 
Duty of carrier to receive and carry liquor received hv him 
FROM PROPER WAREHOUSE.

According to the proper interpretation of the Liquor Act, 6 Geo. V. 
1916 (Alta.), eh. 4, and the Liquor Export Act, 1920 (Alla. Stats., eh. 7). 
a company incoqiorated under the Dominion Companies Act for the 
purpose, inter alia, of exporting liquor from the province in which it has 
a warehouse, lias the right to export liquor in a bond fide transaction 
with a |K*rson in another province. Such warehouse is a place where liquor 
may be lawfully received and stored within such province, and a common 
carrier for hire is bound to receive and carry to such company liquor 
tendered to it for the use of the company in the ordinary course of its 
business as an exporter and is also bound to receive from such company 
any shipment of such liquors for delivery to such company’s customers 
at places outside the province at which such carrier curries on business 
as a common carrier.

(Review of legislation and authorities.]

Appeal by way of case stated for the opinion of the Supreme 
Court, Appellate Division, by Hyndman, J., as to the Inter
pretation of the Alberta Liquor Act and Liquor Export Act.

The facts are fully set out in the judgment of Stuart. J.
A. A. McGillivray, K.C., for appellant ; G. A. Walker, K.C. 

for respondent ; A. II. Clarke, K.C., for Attorney-General.
The facts of the case appear fully in the judgments.
Harvey, C.J. (dissenting):—I agree with my brother Stuart 

and have little to add.
It occurs to me however that perhaps the issue is clouded by 

the fact that the subject matter of the dispute is something of very 
great interest.

If it were found that in this province some food for cattle was 
1 icing furnished by dealers which was considered to Ik* injurious, 
would it likely lie doubted that the Ix*gislature could prohibit its 
sale and in order to make such prohibition effective, could prohibit 
every one from having the article in question in his possession?

That would be as much an interference with trade and com
merce as the Act under consideration is, though no doubt it would 
not lie an interference with as much trade and commerce. The 
Privy Council has said quite clearly that the Provincial Legislature 
may absolutely prohibit trade in liquor which is entirely in the 
province. Such prohibition is no doubt a greater interference 
with trade and commerce than any restriction or prohibition upon
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any dealings lietwccn persons within and those without the pro
vince and if, and so far as reasonably necessary to make effective 
the prohibition of an entirely provincial traffic, legislation which 
is not aimed at but does ill fact restrict intcrprovincial traffic must 
lie within the power of a Provincial legislature as a necessary 
corollary of its right to pass effective legislation to prohibit 
provincial traffic.

The question we have to consider is not the wisdom or reason
ableness of the legislation but its legal validity. The former is 
for the consideration of the electors, the latter only for the Courts.

As my brother Stuart points out the subject wliich is exclusively 
assigned to Dominion legislation is not “trade and commerce" 
but “the regulation of trade and commerce," which trade and 
commerce1 must, of course, lie legally permissible trade and com
merce.

“ Banking and the incorporation of Banks” is a subject expressly 
reserved to the Dominion but the Privy Council held in Bank of 
Toronto v. Lambe (1887), 12 App. Cas. 575, that banks authorised 
by the Dominion were subject to provincial laws upon the subjects 
assigned to the province. In that cast1, it was contended that the 
province could not impose a tax on a bank based upon its paiil up 
capital and the number of its offices and that, to uphold its right 
to do so, “would permit it to nullify the power of the Dominion 
Parliament to erect banks by laying on taxes so heavy as to crush a 
bank out of existence.” But the legislation and not this con
tention was upheld. What is comprehended by the words 
“regulation of trade and commerce” was under consideration by 
the Judicial ( 'ommittee in Citizen» Insurance Co. v. Parsons (1881), 
7 App. Cas. 96, and at page 113, it is stated as follows:—

Construing, therefore, the words “regulation of trade and commerce" by 
the various aids to their interpretation above suggested, they would include 
isilitical arrangements in regard to trade requiring the sanction of Parliament, 
regulation of trade in matters of intcrprovincial concern, and it may he that 
they would include gem-ral regulation of trade affecting the whole Dominion. 
Their Lordslxi|ie abstain, on the present occasion, from any attempt to define 
the lindts of the authority of the Dominion Parliament in this direction. It 
is enough for the decision of the present ease to say that, in their view, its 
authority to legislate for the regulation of trade and commerce does not 
comprehend the power to regulate by legislation the contracts of a particular 
business or trade, such us the business of fire insurance in a single provinre
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It would apjiear from that statement that the exclusive 
authority of the Dominion Parliament under this head is not 
nearly as comprehensive as some of the arguments would seem to 
assume, and that, having regard to sulisee|uent decisions, in the 
alwence of competent legislation '-y Parliament, with which it 
would conflict, provincial legislation to control or prohibit the 
use of liquor within the province, which it has lieen authoritatively 
declared the province may enact, would l>e valid provided only 
that it is intended and is reasonably suited to that purjiose.

What I have just said indicates the difference between the 
situation we are dealing with and that lining dealt with in the 
Province of Saskatchewan in Hudmv Hay Co. v. lleffiman (1917), 
39 D.L.R. 124, 29 Can. Cr. Cas. 38, 10 S LR. 322. The first 
section of the only Act there under consideration was as follows: 
"No person shall expose or keep liquor in Saskatchewan for 
export to other provinces or to foreign countries.” The rest of 
the Art deals with exceptions and |>eunities.

The purpose of an Act is to be gathered from its tenus and if 
the purpose of that Act was to prevent the traffic in liquor witliin 
the province it could not have lieen more effectually concealed by 
its terms. Upon its face, it is an Act to prevent something which 
is not of a local and private- nature and therefore not within the 
competence of the Provincial legislature W hat we are dealing 
with here in the final analysis is the prohibition of the Liquor Act 
from which it is clear that the purpose- is to properly regulate and 
deal with a matter of a local and private nature, the Lieptor 
Kxjiort Act being only looked at and of inqiortunee to sea- if 
there- is an e-xception from that ge-neral prohibition.

Sti aht, J. (dissenting):—This action lie-gan as an action for 
(hunages against a common carrier for refusal to receive, carry and 
deliver as requeste-d ce-rtain goods, riz: certain consignments 
of intoxicating liquors which had lieen tendered to the defendant 
for carriage. The defendant company had refuse-d the- shipment 
on the ground that such carriage would lie illegal and that by doing 
so it would render itself liable- to certain penalties.

Inasmuch as the case involved the question of the premier 
interpretation and t he- valietity of the Liquor Act , 6 Ge-o. V. 1910 
(Alta.), ch. 4, and the Liquor Export Act, 1920 (Alta. Stats., ch. 7), 
both Provincial Acts, the parties agreed to submit the- question to
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the Court in the form of a siiecial case wherein all the material 
facts ale admitted. The matter was presented to Hyndman, J., 
who referred it to the Apjiellate Division.

When the case came on for argument, oounscl for the plaintiff 
proceeded to attack the constitutionality of the second of the Acts 
above mentioned. Counsel for the defendant stated that it was 
a matter of indifference to his client which wav the question was 
decided provided the law was authoritatively declared so that the 
company might know what was the lawful course for it to pursue. 
The Court in these circumstances directed that the Attorney 
General should I*1 served with a copy of the special case anil 
notified of the time the argument should lx> continued. Counsel 
for the Attorney-General appeared in pursuance of this notice anil 
supported the validity of the legislation and the defendant company 
took no further part in the argument.

It is desirable first to refer briefly to the main provisions of 
the Liquor Act, 1916.

Section 23, 6 Geo. V. 1916, ch. 4, as amended by sec. 5 of 7 ( leo. 
V. 1917, ch. 22, is the general section prohibiting keeping for sale 
or selling liquor except as authorised by the Act. Section 24 
enacts that no person shall have, keep or give liquor in any place 
wheresoever other than in the private dwelling house in which lie 
resides except as authorised by the Act, and a clause, sec. 24 (a), 
added by sec. 7 of 7 Geo. V. 1917, ch. 22, limited the amount that 
could be kept in a private dwelling house. Then sec. 25, 1916 
Stats., ch. 4, says that nothing in sec. 24
shall prevent common carriers or other irritons from carrying or conveying 
liquor from a place outside of the province to a place where the same may be 
lawfully received and lawfully kept within the province or from a place wliere 
such liquor is lawfully kept and lawfully delivered within the provinn- to a 
place outside the province or from a place where such liquor may be lawfully 
kept and lawfully delivered within the province to another place within the 
province where the same may he lawfully received and lawfully lu-pl, nr 
through the provi nee from one place outside of it to another place out side of it.

Sec. 26 declares that nothing in the Act shall prevent irisons 
duly licensed by the Government of Canada to manufacture liquor 
from keeping liquor manufactured by him in any building where 
the manufacture is carried on (subject to a certain proviso), or 
from selling liquor therefrom to a person in another province or 
in a foreign country or to a "vendor” under the Act.
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Then see. 27, now repealed, provided that nothing in the Act ALTA.

should prevent any person from having liquor for export sale in his 8. C.
liquor warehouse provided such liquor warehouse and the business oOLD 
carried on therein complied with the requirements of the Act or ÎTEAL
from selling from such liquor warehouses to persons in other 
provinces or in foreign countries. Sub-see. 2 made provision for Dominion

Express
the manner in which such warehouses should he constructed and 
equipped and stipulated that no other commodity than “liquor 
for export from the province” was to 1m- kept there and that no 
other business was to 1m1 earned on therein except that of keeping 
or selling liquor for export from the province.

Section 72 of the Act, now repealed, reads as follows:—
While this Act is intended to prohibit ami shall prohibit transactions in 

liquor which take place wholly within the Province of Alberta except as 
specially provided by this Act and restrict the consumption of liquor within 
the limits of the Province of Alberta it shall not affect and is not intended to 
affect bonA fide transactions in liquor between a person in the Province of 
Alberta and a person in another province or in a foreign country and the 
provisions of this Act shall be construed accordingly.

lu 7 Geo. V. 1917, ch. 22, sec. 9, sec. 27 of the Act was repealed 
and nothing was substituted for it. In 8 Geo. V. 1918, eh. 4, 
sec. 72 was repealed, and at the same time a separate Act, 8 Geo. 
V. 1918, ch. 8, was passed which was entitled “An Act to provide 
for the Regulation of Liquor Export Warehouses.” This Act in 
substance provided that manufacturers of liquor duly licensed 
by the Government of Canada and every other person 
who has or keejts in his possession liquor for shipment or export to, or sale in, 
any other part of Canada or a foreign country shall
register with the Attorney-General without further notification and at the same 
time give and furnish the Attorney-General the particular location and site 
of the office, shop, warehouse or place of trade or business (hereinafter called 
“the registered premises”), used by such jx-rson for or in connection with his 
business (sec. 3).

It also prescribed the manner of construction and equipment of 
these “registered premises,” stipulated that no other trade or 
business should be carried on there and prescribed the hours 
during which these registered premises could be kept open. It 
further enacted that such person must keep his liquor in these 
registered premises “until required for trans]>ortation or shipment 
out of Alberta” and that when so required the liquor should 
be taken and conveyed direct by the shortest convenient route from such 
registered premises to the office or place of business of the common
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ALTA. carrier receiving the sanie for transportation and shipment out of the province
iTE to a place where such liquor may legally be consigned (sec. 3, sub-sec. 3).

Dominion
Express

Co.

The provisions of this Act of 1918 which was assented on April 
13, 1918, were largely superseded by the Act of 1920, hut I have 
referred to them as giving part of the history of the legislation and 
possibly furnishing some assistanee in arriving at the purpose and 
intention of the later Act. It may not Ik* irrelevant also to observe
that uhder the powers granted to the Govemor-Cîeneral-in-Couneil 
under the War Measures Act, 5 Geo. V. 1914 (Dom. 2nd sess.j, 
ch. 2, an Order-in-Council had been passed which became effective 
on April 1, 1918, and which prohibit ed both the transport at ion of 
liquor into a prohibited area and the selling of any liquor to lie 
delivered in a “prohibited area” the latter term !x*ing defined as 
including among other places a province wherein the sale of 
intoxicating liquor vas prohibited under any federal or provincial 
law.

This Order-in-Council, however, ceased to lx* in force some
time in the present year.

In 1920, the Liquor Export Act was so largely amended as to 
make it practically a new Act (1920 b'tats., ch. 7). By sec. 1, 
sub-sec. 2 (b), the expression “bonded liquor warehouse” is defined 
to mean “a place where liquor is lav fully lodged, kept and secured 
under the authority of the Statutes of the Parliament of Canada."

Sec. 3 reads as follows:—
No person shall within the Province of Alberta by himself, his clerk, 

servant or agent have, expose or keep liquor for exi>ort sale cither directly or 
indirectly, or upon any pretence or device sell, barter or offer to any person any 
liquor for export sale unless such liquor is kept in a bonded liquor warehouse.

(2) Such bonded liquor warehouse shall not be located elsewhere than in 
an incorporated city in the Province of Alberta.

(3) Such bonded liquor warehouse shall be suitable for the said business 
and shall be so constructed and equipped as not to facilitate any violation of 
this Act and not connected by any internal way or communication with any 
other building or any portion of the same building and shall be a wan room 
or building wherein no other commodities or goods than liquor for export from 
the province are kept or sold and wherein no other business than the keeping or 
selling liquor for export from the province is carried on.

Section 4, a new section, reads as follows:—
Any iierson, firm or corporation having within the Province of Alberta 

quantities of liquor formerly held under the Liquor Export Act shall be allowed 
thirty days after the passing of this Act in which to dispose of the stocks which 
they have on hand.
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(2) In the event of their not disusing of all their stocks on hand within 
the said period of 30 days or not acquiring or jxwsessing a bonded liquor 
warehouse the said stocks of liquors shall be stored in a warehouse or ware
houses to he designated by the Attorney-General and exported under the 
direction of the commissioner of the Alberta Provincial Police.

Section 5 (a) enables the Lieutenant-Govemor-in-( ouncil, so 
far as it is within the jurisdiction of the province so to do, to make 
regulations regarding the premises and kind of premises in which 
liquor shall t>e kept for export purposes, inspection of the said 
premises and the liquor kept therein, the kind and quality of liquor 
so kept and providing for the registration by all persons earn ing 
on a liquor export business and returns by all such persons of 
liquor received, sold and on hand and generally all such matters 
and things incidental to or in any way connected with the liquor 
export business and the method and manner of conducting the
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same.
It does not appear in the cast* that any regulations have lieen 

made in pursuance of the authority given by this section.
The facts set forth in the social case are, concisely stated, as 

follows:—
The plaintiff company is a body corporate incorporated by letters patent 

under the Dominion Companies Act, K.S.C. ltMKi, ch. 79. These letters 
patent authorise the plaintiff company to carry on, in and throughout Canada 
or elsewhere, the business of wholesale and retail grocers, wholesale and retail 
druggists, bonded or other warehousemen, general traders, wholesale and retail 
merchants, brewers, maltsters, distillers, manufacturers, importers, exporters, 
etc., distributors of all kinds of wines, spirits, malt liquors, etc., and to 
maintain, carry on and control warehouses. The plaintiff's head office is at 
Vancouver, B.C., and it has a branch office and private warehouse at Calgary 
which is an incorporated city in the province. The plaintiff, prior to and on 
May 28, 1920, had and still has a large quantity of wines, spirits and malt 
liquors in this warehouse imported into Alberta both before and after April 
10, 1920, for the purpose of sale and delivery and exporting to its customers 
resident outside of Alberta upon which no duties either under the Dominion 
Customs Act, K.S.C. 1906, ch. 48, and Inland Revenue Act, K.S.C. 1900, eh. 
51, or under any other Act are owing or payable : and the company has been 
carrying on an interprovincial business throughout Canada as importer, 
exporter and distributor of all kinds of liquor and the business of warehouse
man in connection with the same. The defendant company is a common 
carrier for hire from all points to all points in Canada touched by the Canadian 
Pacific Railway and has always professed to carry and, in fact, carried “all 
kinds of liquor.” On May 28, 1920, the plaintiff, pursuant to a bond fide 
transaction in such liquor with a person in British Columbia, out of the goods 
in its warehouse, tendered to the defendant, as such common carrier at Calgary, 
a package of liquor, and requested the defendant to carry it to Clayburn in 
British Columbia, a place to which defendant has, at all times, acted as a
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common carrier for hire, and the plaintiff tendered the proper hire in that 
behalf. The package was properly labelled and addressed to a bond fide 
person at his private dwelling house and was to be lawfully used by the con
signee. The defendant, though quite able to carry the goods as requested, 
refused to do so, and refuses to carry any other such goods for the plaintiff to 
any person outside of Alberta, whether the said goods were imported before 
or after the Act of 1920. On the said May 28, the defendant also refused to 
carry and deliver to the plaintiff at its warehouse in Calgary, a shipment of 
liquor upon which no Customs or excise duty was payable from the plaintiff’s 
head office at Vancouver. The plaintiff is, by these refusals, prevented from 
carrying on its business as an importer and exporter of liquor to and from points 
where the defendant is the exclusive common carrier and as there is no other 
means of conveyance available the plaintiff, so it is alleged, has suffered grave 
damage. The plaintiff’s warehouse at Calgary is neither a private dwelling 
'house, nor the premises of an authorised vendor, chemist or druggist, or other 
place specially excepted from the prohibitions in the Liquor Act of 1916, 
6 Geo. V. ch. 4, and it is not a warehouse established or designated or con
trolled under the provisions of the Customs Act, R.S.C. 1906, ch. 48, or the 
Inland Revenue Act, R.S.C. 1906, ch. 51, of the Dominion, or under regulations 
in pursuance of either of those Acts but the warehouse does comply with the 
requirements of sec. 3 (3) of the Liquor Export Act, 8 Geo. V. 1918, ch. 8. 
None of the liquor tendered for carriage was from a stock of liquor stored 
pursuant to sec. 4 (2) of the Liquor Export Act and none of it was tendered 
for export under the direction of the Commissioner of the Alberta Provincial 
Police. The refusal of the defendant was on the ground that plaintiff's 
warehouse is not a place where the liquor may be lawfully received or delivered 
within Alberta.

Two questions of law were submitted to the Court for its 
decision :—

1. Is the plaintiff’s warehouse at Calgary aforesaid a place where such 
liquor from outside of the Province of Alberta may be lawfully received and 
lawfully kept and a place to which such liquor from outside the Province may 
be lawfully carried for the purpose of export to its customers outside of the 
Province of Alberta and a place from which such liquor may be lawfully 
delivered and exported to places outside of the Province of Alberta ? 2. Is the 
defendant bound to receive and carry to the plaintiff at Calgary aforesaid 
from outside the Province of Alberta any such liquors tendered to it for the 
use of the plaintiff in the ordinary course of its business as an exporter anil is 
the defendant bound to receive from the plaintiff at Calgary aforesaid, any 
shipment of such liquors for delivery to the plaintiff’s customers at places 
outside the province at which the defendant carries on business as a common 
carrier?

The first question to be considered is the validity in point of 
jurisdiction of the Liquor Act of 1916. I think this can give little 
difficulty in view of the decision of the Judicial Committee of the 
Privy Council in Att'y-üeril of Manitoba v. Manitoba License 
Holders Association, [1902] A.C. 73. A Manitoba Act, PMK), 
prohibiting the sale of intoxicating liquors was there in question.
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The statement of facts on page 74 of the report says that the 
enactments of the statute “include divers prohibitions and 
restrictions affecting the importation, exportation, manufacture, 
keeping, sale, purcliase and use of such liquors." The full text 
of the statute is not available here hut the report of the judgment 
of the Court of King’s Bench of Manitoba, In re the Liquor Act 
(1001), 13 Man. L.R. 23(1, sets forth in full the sections of the Act 
upon which the objections to it s validity were chiefly based. These 
sections, viz: 47, 48, 49, 50, 51, 52, 53, 54, 55 and 56, are in sub
stance the same as and indeed are follow ed very closely in w ording 
by secs. 21, 23, 24, 25, 26, 27, 28, 29, 30 and 31 of the Alberta Act. 
Section 119 of the Manitoba Act is also, undoubtedly, the source 
from which sec. 72 of the Alberta Act was taken, as the two are 
practically identical in wording.

Aside, therefore, from a possible change in the situation due 
to the repeal of sec. 27 in 7 Geo. V. 1917, eh. 22, sec. 9, and of 
see. 72 in 8 Geo. V. 1918, ch. 4, sec. 55 ( 22), it is, in my opinion, 
absolutely clear that the decision of the Judicial Committee upon 
the Manitoba Act would apply to the Liquor Act of 6 Geo. V. 
1916, ch. 4, and that the latter Act was undoubtedly intra rires 
as it stood when originally passed.

The repeal of sec. 27 in 1917, however, dors give rise to some 
doubt whether the situation then remained the same. It was by 
that section alone, apparently, that the right of a wholesale dealer 
in liquor who kept it purely for export sale, i.e., sale for delivery 
outside the province to keep a stock of liquor, without restriction 
as to quantity, in his warehouse was preserved. After the repeal 
of the section, a mere w holesale dealer was undoubtedly forbidden 
from having in his possession in Ids warehouse any intoxicating 
liquor at all. This was the situation as understood by Ives, J., 
inCoW Seal v. Dominion Express Co. (1917), 37 D.L.R. 769. In 
that case, the constitutionality of the Act was upheld apparently 
merely on the strength of sec. 72 then still in force. 8ee also the 
decision given by Harvey, C.J., in Rex v. Western Wine * Liquor 
Co., (1917), 39 D.L.R. 397, 29 Can. Cr. Cas. 307, 10 S.L.R. 322.

In 1918, as I have stated, sec. 72 was repealed, but concurrently, 
a separate Act was passed which directly restored the possibility 
of a wholesale dealer keeping liquor in a warehouse or “registered
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premises” within Alberta for export sale but the eonditions under 
which this could be done sere obviously more stringent than those 
imposed by sec. 27 of the Act of 1916. Again the, Act of 19211 
continues the conditions in a modified form, and possibly adds 
somewhat to their stringency.

Now it is to be observed that the imposition by the Manitoba 
Act of 1900 of certain limitations upon the right to keep liquor in 
a wholesale warehouse for export sale was not sufficient to lead 
the Judicial Committee to declare that Act ultra vires. It is true 
that they referred very specifically to sec. 119 (our sec. 72). Rut. 
upon a careful reading of their judgment, I conclude that the 
result would have Ireen the same if sec. 119 had not existed. Of 
course, the repeal of sec. 72 makes it perhaps impossible to con
sider the decision in the Manitoba case as absolutely binding 
upon us in the present instance. But reading as well the prior 
judgment in Att'y-Cen’l for Ontario v. Att'y-Oen'l for the Dominion, 
(1896] A.C. 348, and keeping in mind the principles there laid 
down, which ought to guide us, I am led to the conclusion that 
the Liquor Act itself, even without sec. 27 or sec. 72 and without 
any assistance from the Liquor Kxport Act, is quite intra vires of 
the Provincial Legislature; which is to say, in effect, that a 
Provincial Legislature has jurisdiction to enact a law forbidding 
anyone in the province, except manufacturers and distillers and 
certain other specified persons among whom wholesale dealers an1 
not included, from having intoxicating liquors in his possession, 
which, again, is to say, that it may totally forbid the possession 
of intoxicating liquor by a person whose sole object is to engage in 
wholesale trade even with persons outside the province.

Some misapprehension, 1 think, existed upon the argument 
with regard to the question of “trade and commerce.” It is not 
merely because a provincial Act interferes with “trade and com
merce” that it is ultra vires. It is because its provisions infringe 
upon a field of legislation which is reserved to the Dominion 
Legislature. The exclusive jurisdiction of the Federal Parliament 
granted by sec. 91 (2) is in regard, not to “trade and commerce 
but to the “regulation of trade and commerce." The Judicial 
Committee in Att'y-Gen’l for Ontario v. Att’y-Gen’l for the Do
minion, [1896] A.C. at page 363, said:—

II
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The object of the Canada Temperance Act of 1886 in, not to regulate 
retail tranaactions between thoee who trade in liquor and their customers but 
to abolish all such transactions within every provincial area in which its 
enactments have been adopted by a majority of the local electors. A pbwer 
to regulate naturally, if not necessarily, assumes, unless it is enlarged by the 
context, the conservation of the thing which is to be made the subject of 
regulation. In that view their Lordships are unable to regard the prohibitive 
enactments of the Canadian Statute of 1886 as regulations of trade and com-

Other portions of the judgment shew that it was merely by 
virtue of the general power to make laws for the peace, order anil 
good government of Canada, and not under any of the classes of 
subjects specifically enumerated in see. 91, that the Federal Parlia
ment had jurisdiction to pass the Canada Tcnqierance Act of 188ti. 
They declare, inferentially, if not expressly, that the power to 
regulate trade and commerce refers merely to a power of regulating 
trade and commerce in commodities wliich are properly and 
legally in existence and, therefore, legally capable of being in any
one's possession. Whether any such commodities shall lie per
mitted to exist at all or to lie in any one's possession at all is not, 
according to the passage I have quoted and others of similar 
purport in the same judgment, a matter to lie decided by a law 
merely regulating the trade in such commodity.

The judgment also states, at pages 301-362, directly tliat "an 
Act restricting the right to carry weapons of offence or their sale 
to young persons within the province would lie within the authority 
of the Provincial Legislature.” In this passage, we find poasibly 
the nearest approach that is to lie found in the judgments to an 
appreciation of the clear distinction between selling and dealing 
in a commodity, on the one hand, and the bare having of that 
commodity in possession, on the other.

Throughout both judgments, the attention of the Committee 
was directed almost entirely to the question of sale, i.e., of trans
actions lietwoen two parties in the commodity in question. For 
example, at page 364, (|1896] A.C.) the following occurs:—

A law which prohibits retail transactions and restricts the consumption 
of liquor within the ambit of the province and does not affect transactions in 
liquor between persons in the province and |iersons in other provinces or in 
foreign countries concerns property in the province which would be the subject 
matter of the transactions if they were not prohibited and also the civil rights 
of persons in the province.
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It vas this passage which was apparently adopted as the basis 
for the w ording of sec. 119 of the Manitoba Act and of sec. 72 of 
our Act of 1916. The reference is entirely to “transactions” and 
not to mere possession.

It was, I think, to a large extent liecause of this almost com
plete direction of attention to the matter of sale, to “transactions' 
between parties rather than to the matter of bare possession, that 
the Judicial Committee refrained from any definite decision as to 
whether the Ontario statute which was before them in Att'y-Cen’l 
Jar Ontario v. Att’y-Cen’l for the Dominion, mipra, fell within the 
category of “property and civil rights” (No. 13 of 92) or under 
that of “generally matters of a local or private nature within the 
province” (No. 16 of 92).

It appears to me to be clear from the judgments that there 
is not to lie found among the classes of subjects specifically 
enumerated in sec. 91 any class which can be held to cover the 
matter of the mere possession of intoxicating liquors. As I have 
said, even the Canada Temperance Act of 1886 which dealt only 
w ith matters of sale was held to he constitutional solely because it 
fell within the reserve power of the Dominion to pass laws “for 
the peace, order and good government of Canada.” And the 
exception from see. 92 which is enacted by the concluding words 
of sec. 91 does not apply to Dominion laws passed merely under 
this reserved power. If a provincial statute comes within any 
of the clauses of sec. 92 (other perhaps than 16) and does not clash 
with any law properly enacted by the Dominion under one of the 
enumerating sections of 91 then the provincial Act is perfectly 
valid, and cannot be overridden by any Federal Legislation what
ever. And if the provincial statute falls within No. 16 of 92 and 
does not fall w ithin any of the classes of subjects enumerated in 91 
then it is in only exceptional cases that a federal law passed under 
the reserved authority to pass laws “for the peace, order and good 
government of Canada” can override it. The Judicial Committee 
said in Att’y-Cen’l for Ontario v. Att'y-Cen'l for the Dominion, [1896] 
A.C. at page 360:—

These enactments apjrear to their Lordships to indicate that the exercise 
of legislative power by the Parliament of Canada in regard to all matters not 
enumerated in see. 91 ought to be strictly confined to such matters as are 
unquestionably of Canadian interest and importance and ought not to trench
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upon provincial legislation with respect to any of the classes of subjects 
enumerated in sec. 92.

The situation here is simply this, that it does not appear that 
the power to prohibit the possession of intoxicating liquors, 
except under certain restrictions, falls w ithin any of the enumerated 
classes of 91 and there is in existence no Dominion law passed 
under the general reserved power, except the Canada Temperance 
Act of 188li, which in any way conflicts with the prohibitory 
provisions in regard to the jiossession of liquor contained in the 
Liquor Act of 1916 as it now' stands. And as shewn in Att’y-Oen'l 
for Ontario v. Att'y-Oen’l for the Dominion, supra, it is only when 
the Act of 1886 is actually voted on, earried, and accordingly 
proclaimed that a conflict could arise. The consequence is that 
the real problem is probably reduced to this:—

Is the Liquor Act, as it now stands including the prohibitory 
clauses as to ixissossion of liquor a matter of a local or private nature 
in the province within the meaning of No. 16 of sec. 92? I say 
“probably" because I am not sure, as I have already said, that 
owing to the matter being one of mere “possession" and not of 
traffic or sale, it might not lie said to fall strictly within No. 13— 
that is “property and civil rights.” I think a great deal could lie 
said for that view.

But leaving that aside, is a statute which on its face prohibits 
by means of certain restrictions the possession within the province 
of intoxicating liquors either in small or large quantities anything 
more than a statute dealing with matters of a local or private 
nature in the province merely lie cause the prohibition makes it 
impossible for a person who does not desire to sell within the prov
ince to keep in his possession within the province a wholesale 
stock for the purpose of sending it to customers outside the 
province? In Att’y-deril for Ontario v. Att’y-Oen'l for the 
Dominion the Judicial Committee said, at page 361 :—

Their Lordships do not doubt that some matters in their origin local and 
provincial might attain such dimensions us to affect the body politic of the 
Dominion and to justify the Canadian Parliament in passing laws for their 
regulation or abolition in the interest of the Dominion. But great caution 
must he observed in distinguishing between that which is local and provincial 
and, therefore, within the jurisdiction of the Provincial Legislature and that 
which has ceased to be merely local or provincial and has become a matter of 
national concern, in such a sense as to bring it within the jurisdiction of the 
Parliament of Canada.
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And then follows the passage in regard to weapons which I 
have already quoted. And in the same judgment they say, page 
367,“In the present case the Parliament of Canada would have no 
power to pass a prohibitory law for the Province of Ontario,” i.e., 
obviously meaning for that province only. So, I think, the 
Parliament of Canada would have, generally speaking, no power 
to pass a law prohibiting the jxissession of liquor in Allierta only, 
although conceivably, of couise, in case of some national emergency 
which centred in Allierta such a power might be exercised, but 
purely in the national interest.

Admittedly the province has the power to prohibit absolutely 
the sale, either by wholesale or by retail, if the transactions are 
wholly w ithin the province, of intoxicating liquor. To lie effective, 
it seems to me that this power must involve as well the power to 
control the possession of such liquor within the province. For it 
would be of little use attempting to stop the sale in the province of 
an article if any person in the province could have as much of it 
in his possession as he pleased and without restraint on the mere 
suggestion that his purpose was to sell it outside the province. 
And the problem reduces itself to this, merely because this pro
hibition of possession affects, not the rights of any person at all 
outside of the province to do any act he pleases outside the prov
ince, or any right of property existing outside the province, but 
solely the right of a person, within the province, to obtain, from 
someone outside the province, and possess, a large quantity of 
liquor, i.e., merely because1 the person possessing in the province 
has a purpose or intention only to send the commodity out of the 
province, does the prohibition cease, therefore, to lie a matter 
of a local or private nature in the province when the prohibition 
is obviously considered, and is quite reasonably so considered, bv 
the Legislature to lie essential to the effective enforcement of its 
own admittedly constitutional prohibitory law as regards sales 
and transactions in the province? In my opinion, it does not 
cease to lie so. To adapt the language in Att'y-Clen'l of Manitoba 
v. Manitoba License Holders’ Ass’n, |1902| A.C. 73, at page 79, 
this prohibition of bare possession is
not excluded from the category of “matters of a merely local or private nature 
because legislation dealing with them, however carefully it may la- framed, 
may or must have an effect outside the limita of the province or may or must



53 DX.R.] Dominion Law Reports. 561

interfere with the eoureee of Dominion revenue, and the induslriid pursuits of 
persona licensed under Dominion statutes to carry on particular trades.

It must be remembered that it is the use and possession of 
intoxicating liquor that is ultimately Iteing struck at. Mere sales 
in themselves do no harm. Hundreds and thousands of trans
actions or deals in liquor could take place wholly in Allterta and 
yet the evil struck at by the legislation would not lie created or 
continued at all thereby in Allierta if the liquor which was I wing 
dealt in existed in other provinces or in a foreign country ami 
was only there 1 icing delivered and possessed. Nothing, on the 
other hand, could so easily facilitate the breach of the statute and 
the continuance of the evil (here I merely assume the point of 
view of the legislature and am expressing no jHisonal opinion), 
than the possession of large quantities of intoxicating liquors by 
persons who might merely give a specious assurance that their 
punaise was to send the liquor outside of the province.

It is somewhat difficult to understand why a jierson who is 
anxious to engage in the sale of liquor in t 'anada entirely outside of 
Allierta, should desire to keep his stock with in Alberta.

Moreover, it is difficult to make a distinction lietween whole
sale and retail trading. The statutes make no suggestion of a 
distinction. And it is a very pertinent enquiry to ask where a sale 
really takes place when an order is given by mail. Apparently, 
what is happening is this—w hen two adjoining provinces have each 
a valid prohibitory liquor Act forbidding sales within the province, 
it is U'ing attempted to avoid infringement of the law of Province 
A. by keeping a stock of liquor in Province B. and accepting orders 
in Province B. for delivery in A.; and reversely, to avoid the 
infringement of the law of Province B., by keeping a stock of 
liquor in Province A., and accepting orders in Province A. for 
delivery in Province B. These orders may lx- for as small 
quantities as are desired. Theoretically, of course, the purpose of 
the two respective laws is being carried out, inasmuch as there is 
no delivery in the province where the liquor is stored. But, 
obviously, this system renders a breach of the local law much 
easier and liardcr to detect and a perfectly legitimate method of 
meeting the difficulty is to forbid "possession" no matter wlmt 
the alleged purpose of the jxissession may be. No doubt, the 
result is that a person in Alberta camiot keep his stock of liquor
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in All ci ta for the purpose of delivery across the provincial line, 
hut when the absolute prohibition of possession in Alberta will 
contribute so greatly to the effective enforcement of a law that 
forbids sale and delivery in Allierta, and when, so far as anything 
the Legislature of Alberta has said is concerned, there is complete 
freedom to engage in the trade outside of Alberta providing the 
stock is kept outside of Allierta, I cannot see that there has 
arisen such an interference with trade and commerce and general 
industrial pursuits as to make the provincial law anything more 
than one dealing with a matter of a local or private nature in the 
province.

Of course, the idea underlying the objection is that a resident 
or citisen of Allierta is also a resident or citizen of Canada, and 
that in the latter capacity he must not lie prevented or even 
hampered by any provincial law from engaging freely throughout 
Canada in his commercial pursuits. Hut that theory is in direct 
conflict with many decisions, not only Att'y-Cen'l for Ontario v. 
Alt’y-(ini'l for the Dominion, [1896] A.C. 348, as already quoted, 
but many others, which have upheld the validity of different 
provincial enactments, which necessarily hampered or restricted 
the liberty of action which is here invoked.

My eninion, then, is that quite aside from the provisions of 
the Liquor Kxport Act as amended in 1920, the Liquor Art itself 
as it now stands, is intra vires, even though its effect is to restrict 
the possession of intoxicating liquor within the province to manu
facturers, official vendors, physicians, druggists and in limited 
quantities in private houses, and to prohibit the possession in 
wholesale quantities by persons desiring to export it from the 
province.

But the Liquor Kxport Act does ostensibly, at least, make it 
possible for a person to have a stock of liquor in his possession for 
extra provincial trade. It was obviously intended to lie read 
along with the Liquor Act, as will appear from various references 
in it. The two Acts should lie taken together “as forming one 
system,” Palmer’s Case (1784), 1 Leach C.C. (4th ed.) 355. 
Craies’ Hardcastle, 2nd ed., 137.

This gives the result that there is not now any absolute pro
hibition of possession but merely a restricted one, and the restric
tions are quite obviously meant to assist in the enforcement of the
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prohibitory clauses of the Liquor Act' with resjiect to sales. It 
may lie that, ow ing to the peculiar wording of sec. 2 (6), defining the 
expression “ trended liquor warehouse ” there cannot lie found to lie 
any warehouse at all which would fulfil the description and that 
the result is to leave the matter where it would lie without the 
existence of the Liquor Export Act at all. But, in view of what I 
have said with regard to such a situation, the result would, in my 
opinion, lie the same.

It is admitted in the special rase that the plaintiff's warehouse 
is not a warehouse established or designated or controlled under 
the provisions of the Customs Act, R.S.C. 190ti. eh. 48, or the 
Inland Revenue Art, R.S.C. 1906, eh. 51, or under regulations 
made thereunder. Cpon the argument we were not referred, 
with the exception presently to lie referred to, to any statute of the 
Parliament of Canada other than these two just mentioned under 
whose authority liquor may tie lawfully lodged, kept and secured 
in a particular place. I assume, therefore, that there is no such 
Act. If there w ere, the statement of facts in the special case would 
lie deficient as not stating whether or not the plaintiff's warehouse 
in fact came within the necessary category.

The consequence, probably, is that, except with respect to the 
question of the letters patent, the case falls back to the jresition 
with which I have already dealt, vis. : that the plaintiff is under an 
alisolute prohibition against having the stock of liquor in question 
in his possession. To be sure, the Act does not pretend to forbid 
the possession in any warehouse provided for by the Federal 
Inland Revenue and Customs Act and, to that extent, the absolute 
prohibition of possession is modified as it is also by the iiermission 
given to manufacturers, druggists, vendors, etc., to keep liquor 
under certain conditions.

My opinion, therefore, is that the legislation as it stands is 
within the jurisdiction of the Provincial Legislature.

There remains the question, however, of the effect of the letters 
patent which is a question not of legislative jurisdiction but of 
interpretation of the meaning of the defining clause1, sec. 2 of the1 
Liquor Export Act and of the interpretation of the words of the 
letters patent themselves.

Does an authority and power given by letters patent issued
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engage in and carry on in Canada the business of wholesale and 
retail grocers, trended or other warehousemen, brewers, maltsters, 
distillers, importers, exporters, distributors of all kinds of wines, 
spirits, malt liquors and other drinks, to do all such
other things as are incidental or conducive to the attainment of 
the alreve objects and to maintain, carry on and control ware
houses” lead to the result that a particular warehouse containing a 
stock of liquor established by the plaintiffs in Allierta is “a place 
where liquor is lawfully lodged, kept and secured under the 
authority of the Statutes of Canada " within the meaning of the 
definition? I am of opinion that it does not. First, I would 
point to the special words used in the definition, vis.: “lodged, 
kept and secured." I think it is fairly obvious that these words 
have reference to some law ful security 1 icing involved as a means 
of control and this is supported by the use of the word “bonded” 
in the expression which is living defined. Admittedly, no such 
characteristic is attached to the warehouse in question so far as the 
Statutes of Canada are concerned. It seems to me, also, to le 
clear that the definition refers to some particular type of ware
house specified directly in some Statute of Canada. A mere 
granting of power by letters patent under the Companies Act, 
H.S.C. 1906, ch. 79, to keep wholesale liquor warehouses is not, 
in my opinion, within the meaning of the words of the definition.

I would, therefore, answer the both questions submitted in the 
negative.

Beck, J. :—The ultimate decision of the important and far- 
reaching constitutional question involved in this case must, in 
the ordinary course of things, be looked for from the Judicial 
Committee of the Privy Council.

That Judicial Board has, in the course* of the many years 
which have elapsed since the British North America Act, 18li7, 
made numerous pronouncements upon it with regard to the 
respective legislative jurisdictions of the Dominion Parliament 
and the Provincial Legislatures in relation to a variety of subjects. 
Those pronouncements have laid down a numlier of large general 
rules to lie adopted in the interpretation of the Act and have 
resulted in fixing the oonstitutioiuil law upon a quite limited number 
of more or less precise questions, which liave already arisen.

As to the deductions to lie drawn from existing decisions, the 
Board itself has indicated that, while any judicial decision cited
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as establishing any proposition of law put forward in the ordinary 
class of case, must always Ik* taken to have been decided having in 
view the special facts and circumstances involved in the particular 
caee, and may not have lieen intended and must not always 1m* 
taken as laying down as unrestricted a proposition as the words 
used by the Court would seem to express, the same caution but to a 
much greater degree ought to lx* used in draw ing deductions from 
its decisions upon the interpretation of the Canadian Constitutional 
Act, w hich lays down a scheme of federal government of which the 
interoperation of the parts from time to time present difficulties 
towards the solution of which not merely principle and precedent 
but experience of the results of actual o]>eration must concur. The 
Board for instance in Citizen» In». Co. v. Parson» (1881), 7 App. 
Cas. 90, said, at pages 108-109:—

In these cases, it is the duty of the Courts, however difficult it may be, 
to ascertain in what degree and to what extent, authority to deal with matters 
falling within these classes of subjects exists in each Legislature, and to define 
in the particular case before them the limits of their respective powers. . . .
In performing this difficult duty, it will be a wise course for those on whom it 
is thrown, to decide each case which arises as best they can, without entering 
more largely upon an interpretation of the statute than is necessary for the 
decision of the particular question in hand.

And again in Att'y-Cen'l of Manitoba v. Manitoba License 
Holders Ass'n, (19021 A.C. 73, at page 77:—

Mindful of advice often quoted (Citizens’ Ins. Co. v. Parsons, 7 App. Cas. 
96), but not perhaps always followed, their Lordshqxt do not propose to travel 
beyond the particular case before them.

The decision of the Judicial Committee of the Privy Council 
which most closely affects the question which we arc called upon 
to consider is Att'y-Ccn'l (Man.) v. Manitoba License Holders 
A»»n, supra. The Provincial Act passed upon by that decision 
was the pattern upon which was framed the Alberta Liquor Act 
in its original form. The Board in that ease answered affirmatively 
the question : Had the legislative Assembly of Manitoba a juris
diction to enact the Liquor Act?

Several of the propositions laid down by the Board, (1902] 
A.C. at page 77, call for careful consideration in the present case:—

(1) The drink question, to use a common expression which is convenient, 
if not altogether accurate, is not to be found specifically mentioned cither in 
the classes of subjects enumerated in sec. 91 and assigned to the Legislature 
of the Dominion or in those enumerated in sec. 92 and, thereby, appropriated 
to Provincial Legislatures.
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(2) On the one hand, according to Russell v. Regina, (1882), 7 App. Cas. 
829, it is competent for the Dominion Legislature to pass an Act for the sup- 
pression of intemperance applicable to all parts of the Dominion.

The Act dealt with in Rustell v. Regina, 7 App. Cas. 829, was 
the Canada Temperance Act, 1878. The effect of the Act is 
stated by the Board as follow s, at page 835:—

The effect of the Act when brought into force in any county or town 
within the Dominion is, describing it generally, to prohibit the sale of intoxi
cating liquors, except in wholesale quantities, or for certain specified pur|to.ses, 
to regulate the traffic in the excepted cases, and to make sales of liquors in 
violation of the prohibition and regulations contained in the Act criminal 
offences, punishable by fine and for the third or subsequent offence by im
prisonment.

In holding that matters dealt with in the Canada Temperance 
Act did not fall within the topic of “Property and Civil Rights,” 
the Board said, at page 839.—

Laws of this nature designed for the promotion of public order, safety or 
morals, and which subject those who contravene them to criminal procedure 
and punishment belong to the subject of public wrongs rather than to that of 
civil rights. They are of a nature which fall within the general authority of 
Parliament to make laws for the order and good government of Canada and 
have direct relation to criminal law, which is one of the enumerated classes of 
subjects assigned exclusively to the Parliament of Canada.

In holding that the Act did not invade the exclusive juris
diction of the Provinces by reason of the subject: “Generally 
all matters of a merely local or private nature in the province," 
the Board said, at page 841 :—

Parliament deals with the subject as one of general concern to the Domi
nion upon which uniformity of legislation is desirable, and the Parliament 
alone can so deal with it. There is no ground or pretence for saying that the 
evil or vice struck at by the Act in question is local or exists only in one province 
and that Parliament, under colour of general legislation is dealing with a pronnnal 
matter only. It is, therefore, unnecessary to discuss the considerations which 
a state of circumstances of this kind might present. The present legislation 
is clearly meant to apply a remedy to an evil which is assumed to exist throughout 
the Dominion.

The Canada Temperance Act is still in force and of general 
application throughout the Dominion—as the Board says at page 
842: “The provision for the special application of it to particular 
places does not alter its character.'’

Reverting to the Att'y4ien}l (Man.) v. Manitoba License 
Holders Ass'n, [1902] A.C. 73, at page 77, I extract a further 
proposition:—

(3) On the other hand, according to the decision in Alt'y-Gen'l for Ontario 
v. Att’y-Gen’l for the Dominion, |1896) A.C. 348, it is not incompetent for a
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Provincial Legislature to pass a measure for the repression, or even for the 
total abolition, of the liquor traffic within the province, provided the subject is 
dealt with as a matter “of a merely local nature” in the province and the Act 
itself is not repugnant to any Act of the Parliament of Canada. .

(4) The controversy, therefore, seems to lie narrowed to this one point: 
Is the subject of “the Liquor Act” a matter “of a merely local nature in the 
Province” of Manitoba, and does the Liquor Act deal with it as such? The 
judgment of this Hoard in the case of Att'y-flen’l for Ontario v. Att’y-Cien’l 
for the Dominion, supra, has relieved the case from some, if not all, of the 
difficulties which appear to have presented themselves to the learned Judges 
of the Court of King’s Bench (of Manitoba). This Board held that a Pro
vincial legislature has jurisdiction to restrict the sale within the province of 
intoxicating liquors, so long as its legislation does not conflict with any 
legislative provision which may be com|>etcntly made by the Parliament 
of Canada, and which may be in force within the province or any district 
thereof. It held further that, there might be circumstances, in which a Pro
vincial Legislature might have jurisdiction to prohibit the manufacture witliin 
the province of intoxicating liquors and the importation of such liquors into 
the province. For the purposes of the present question it is immaterial to 
enquire what those circumstances may be. The judgment therefore as it 
stands, and the rc|>ort to Her Late Majesty consequent thereon, shew that 
in the opinion of this tribunal matters which are “substantially of a local or 
of private interest ” in a province—matters which are of a local or private 
nature “from a provincial point of view," to use expressions to be found in the 
judgment—are not excluded from the category of “matters of a merely local 
or private nature,” because legislation dealing with them, however carefully 
it may be framed, may or must have an effect outside the limits of the province, 
and may or must interfere with the sources of Dominion revenue and the 
industrial pursuits of persons licensed under Dominion statutes to carry on 
particular trades.

Their Lordships then quoted see. 119 of the Manitoba Act 
which word for word is made see. 72 of the Alberta Act and then 
says, at page 80:—

Now that provision is as much a part of the Act as any other section 
contained in it. It must have its full effect in exempting from the operation 
of the Act all bond fide transactions in liquor w hich come within its terms.

Inasmuch as the Judicial Committee professed to found their 
conclusions upon their earlier decision in the case of AW y-Gen11 
for Ontario v. AWy-Gen'l for the Dominion, supra, it is necessary 
to examine that decision as interpretative of the later decision. 
Their Lordships first gave their consideration to the 7th question 
submitted to them which was in effect, whether the Ontario 
legislature had jurisdiction to pass a local-option Act authorising 
a municipality to pass by-laws for prohibiting the sale by retail of 
spirituous, fermented or other manufactured (intoxicating) liquors 
in any tavern, inn, or other house or place of public entertainment,
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and for prohibiting altogether the sale thereof in shops and places 
other than houses of public entertainment.

The validity or effectiveness of this Act was first considered 
having regard to the Canada Temperance Act— also a local-option 
Act. It was held that lwth Acts were valid; but that upon the 
Canada Temperance Act 1 icing brought into effect in any locality, 
any local-option legislation brought into effect by virtue of the 
Provincial Act would la-come ineffective.

It is to lie noted that the Act in question dealt only with the 
sale and that by retail within local sulidivisiors of the Province.

Question 3 was, [1896] A.C. 348, at page 349: "Has a Pro
vincial Ivcgislature jurisdiction to prohibit the manufacture of such 
liquors within the province”?

The answer given at page 371 was:—
In the absence of conflicting legislation by the Parliament of Canada, 

their Lordsliips arc of opinion that the IVovincial Legislatures would have 
jurisdiction to that effect, if it were shewn that the manufacture was carried 
on under such circumstances and conditions as to make its prohibition a 
merely local matter in the province.

Question 4 was (page 349): “Has a Provincial Legislature 
jurisdiction to jtrohibit the importation of such liquors into the 
province?”

The answer at page 371 was:—
No. It npixtars to them that the exercise by the Provincial Legislature 

of such jurisdiction in the wide and general terms in which it is expressed 
would probably trench ujxin the exclusive authority of the Dominion Parlia
ment.

(5) Distinction is made in the Ontario case in considering the 
jurisdiction of a Provincial U-gislature with reference to the 
subject : “Generally all matters of a merely local or private 
nature in the province" lietween “local" as referring to the whole 
province and as referring to particular localities in the Province.

The Hoard says, at page 365 ([1896] A.C.):—
It is not impossible that the vice of intemperance may prevail in /inrtirulat 

localities within a province to such an extent as to constit ute its cure by rest rift
ing or prohibiting the sale of liquor a matter of a merely local or private nature 
and therefore falling jirimâ facie within No. 16.

(6) In the Ontario local-option case the Board said, ut page 
365:—

In sec. 93 No. 16 appears to them to have the same office which the general 
enactment with resjiect to matters concerning the peace, order and good 
government of Canada, so far as supplementary of the enumerated subjects
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fulfils in sec. 91. It assigns to the Provincial Legislature all matters, in a 
provincial sense local or private, which have been omitted from the preceding 
enumeration, and although its terms are wide enough to cover, they arc 
obviously not meant to include, provincial legislation in relation to the classes 
of subjects already enumerated.

(7) Again in the Ontario Local Prohibition Act case the 
Hoard said, page 361 :—

Their Lordships do not doubt that some matters, in their origin local and 
provincial, might attain such dimensions as to affect the body politic of the Dom
inion and to justify the Canadian Parliament in passing laws for their regula
tion or abolition in the interest of the Dominion. Hut great caution must be 
observed in distinguishing between that which is local and provincial and 
therefore within the jurisdiction of the Provincial Legislatures, and that which 
has ceased to be merely local or provincial and has become matter of nat ional 
concern in such sense as to bring it within the jurisdiction of the Parliament of 
Canada.

This pronouncement obviously refers to the Dominion Parlia
ment taking upon itself to occupy the field of legislation which 
in its default might fall to the Provincial Legislatures; but it 
seems to me that the like obligation is sometimes cast upon the 
Courte, e.g., where it is a question of an indirect mode of doing 
what cannot be done directly or of a colourable exercise of power 
by one or other legislative jurisdiction. Madden v. Nelson A* 
Fort Sheppard R. Co., [1899] A.C. 626; Brewers A Maltsters Ass’n 
v. Att'y-Cen'l for Ontario, [1897] A.C. 231 at 237; Lefroy’s Legis
lative Power in Canada, Propositions 32, 33 and 34, pages 372 
et seq.

The decision of the Judicial Committee of the Privy Council 
upon the Manitoba Liquor Act doubtless must be taken as a pro-’ 
nouncement, binding upon this Court upon the All>erta Liquor 
Act in its original form -, subject to this, that the latter Act cannot 
lx* said to have lx‘en the expression of opinion and intention of the 
legislature of Alberta as the Manitoba Act was rightly necessarily 
taken as the expression of the opinion intention of the Ivegislature 
of Manitoba, inasmuch as the Allx*rta Act Incarne law not by virtue 
of the deliberation and resolutions of the meml>er8 of the Legis
lature but localise the menders of the Legislature for the time 
being felt bound to accept the terms of a proposed Act and on an 
affirmative vote of the electors to pass it “without amendment,” 
save such amendments as might lie certified to by the S]X‘aker as 
not constituting a substantial alteration therein or as not changing 
the meaning, effect or intent thereof pursuant to the Direct

ALTA.

S. C.

Seal
Ltd.

r.
Dominion
Exvhess

Co.
Beck. J.



570 Dominion Law Reports. [53 D.L.R.

ALTA.

8.0.

Dominion
Express

Co.
Beck. I.

Legislation Act, 3 Geo. V. 1913 (Alta. 1st sess., ch. 3); an Act 
corresponding in effect with the Initiative and Referendum Act of 
Manitoba declared to be ultra vires by the Court of Appeal of 
Manitoba in Re Initiative and Referendum Act (1916), 32 D.L.R. 
148, 27 Man. L.R. 1, whose decision was affirmed by the Judicial 
Committee of the Privy Council, 48 D.L.R. 18, [1919] A.C. 935. 
In the result, the similar method of procuring a repeal or modi
fication of the Liquor Act has ceased to lie effective.

Furthermore, the legislature in abdication of their privileges 
and duties and unconstitutionally having passed the Liquor Act 
in its original form, without amendment, have since dealt with it as 
capable of amendment only in the way of making its provisions 
from time to time more stringent and drastic and more nearly 
approaching what is called “bone-dry” legislation, following the 
trend of the opinion, of what is probably only an apparent majority 
of the people, presently prevailing especially in the United States 
of America and ( 'anada in favour of absolutely total prohibition of 
intoxicating liquors so as to make even the possession of an 
intoxicant for 1 leverage purposes a criminal offence.

The Liquor Act was amended in many important respects in 
1917, 7 Geo. V. ch. 22. I note some of the more important. 
Sec. 24 of the Act which prohibited any ordinary inhabitant from 
having liquor elsewhere than in his private dwelling house was 
amended (sec. 7) by adding a subsection limiting the quantity 
which could be had in a private dwelling house to “one quart of 
spirituous liquor and two gallons of malt liquor.”

Section 27 of the Act was repealed (sec. 9), together with the 
reference to that section made in other sections of the Act. That 
section declared that nothing contained in the Act should prevent 
any person from having liquor for export sale in his liquor ware
house under certain conditions.

Section 40 was amended (secs. 12 and 13) by making the 
penalties for infraction of sec. 23—the general prohibitive section- 
much more severe; the punishment for a third or subsequent 
offence living imprisonment at hard labour for a long term without 
the option of a fine.

New sections numbered 75 to 84 were added to the Act (sec. 15).
Section 75 enacted that:—
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Everyone is a party to and guilty of an offence against this Act who— 
(a) Actually commits it; (6) Does or omits any act for the purpose of aiding 
any person to commit the offence; or (c) Abets any person in commission 
of the offence; or (d) Counsels or procures any person to commit the offence.

Section 70 authorises the Attorney General or his appointee 
or any member of the Alberta Provincial Police Force to inspect 
the freight and express l>ooks and records and any documents in 
the possession of a railway or express company doing business 
within Alberta for the purpose of obtaining information in con
nection with matters dealt with by the Act.

Section 77 enacts that :—
Where a person is found upon a street, highway or in any public place in 

the province in an intoxicated condition he shall he guilty of an offence against 
this Act and shall be liable to a penalty not exceeding $20, and upon any 
prosecution for such offence he shall be compellable to state the name of the 
person from whom and the place in which he obtained the liquor, which 
caused the intoxication, and in case of refusal to do so he shall be imprisoned 
until he discloses such information not exceeding three months.

Section 78 enacts that :—
It shall be unlawful for any person to canvass for, receive, take or solicit 

orders for the purchase or sale of any intoxicating liquor or to act as agent for 
the purchase, or sale of same.

(2) It shall be unlawful for any jxirson to distribute, publish or display 
any advertisement, sign, circular, letter, poster, handbill, card or price list, 
naming, representing, describing or referring to any intoxicating liquor or the 
quality or qualities thereof or giving the name or address of any i>erson manu
facturing or dealing in intoxicating liquor or stating where any such liquor 
can he obtained.

Section 79 enacts that a magistrate, if satisfied on oatli of an 
officer that there is reasonable ground for belief that liquor is being 
kept for sale or disposal contrary to the A et in a house or place 
within his jurisdiction, may issue a search warrant. The officer 
executing the search warrant may break open doors, etc., and in 
the event of liquor Indiig found unlawfully kept on the premises 
to arrest the occupant and seize and remove the vessels containing 
the liquor, which upon conviction are forfeited to the (Town. 
The officer is also authorised to demand the name and address of 
any person found in such premises and such jierson if he refuses 
the information is made liable to a ]>cnalty.

Section 80 provides for summoning the shipper, consignee or 
owner of the liquor Indore a magistrate and trying the ownership 
of the liquor and in case it is found to be the pro]X‘rty of a person
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who did not intend it to lie sold or kept for sale in violation of 
the Act the liquor is to lie restored to him, otherwise to be forfeited 
to the Crown.

Section 81 introduces another new rule of presumptive evidence.
Section 82 makes the certificate of analysis of liquor by a 

Dominion or Provincial analysis conclusive evidence of the facts 
stated in the certificate.

Section 83 restricts vert’ drastically the right of certiorari— 
the original Act having destroyed the right altogether except in 
an extremely limited number of cases.

Section 84 anticipates that the Liquor Act may lie pronounced 
by some Colrt of competent authority to be unconstitutional and 
therefore invalid and to meet that contingency enacts that :—

If for any reason any section or provision of the Liquor Act be questioned 
in any Court and shall be held to be unconstitutional or invalid, no other 
section or provision of the said Act shall be affected thereby.

In 1918, the legislature evidently desiring to make its liquor 
legislation still more drastic, still more nearly “lione-dry” ami 
evidently still entertaining doubts of the constitutionality of the 
Act owing to the numerous amendments made to it, and fearing 
that the additional legislation proposed would jeopardise the Art 
as a whole passed the Liquor Export Act, 8 Cïeo. V. 1918, ch. 8. 
At the same time it amended the Liquor Act in several respects 
(8 Cïeo. V. 1918, ch. 4, sec. 55). None of the amendments are of 
much importance except that sec. 72 of the Liquor Act is re] muled 
(sec. 55 ( 22)). Tliat, it will lie rcmemliered is the section which 
is a copy of sec. 119 of the Manitoba Act, upon which the Judicial 
Committee of the Privy Council laid so much stress as a ground 
for holding the Manitoba Act not ultra vire*.

In 1919, there were amendments to the Liquor Act but these 
were of little consequence, 9 Cïeo. V. 1919, ch. 4, sec. 39. I here 
were none to the Liquor Export Act.

In 1920 the Liquor Export Act, now treated ns legislation 
distinct from the Liquor Act, was most materially amended. The 
Liquor Export Act, 1920, as it now stands (Alta. Stats., ch. 7, 
apart from the provisions as to jxuialties, etc., is as follows:

2. (a) The word “liquor" shall have the same meaning as in the Liquor 
Act, being ch. 4 of the Statutes of Alberta, 1916;

(6) The expression “bonded liquor warehouse" means a place where 
liquor is lawfully lodged, kept and secured under the authority of the Statures 
of the Parliament of Canada;
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(r) The expression “vendor” has the same meaning as in the Liquor 
Act; ....

3. No person shall, within the Province of Alberta, by himself, his clerk, 
servant or agent, have, expose, or keep liquor for ex|>ort sale either directly 
or indirectly, or upon any pretence, or device, sell, barter, or offer to any 
person any liquor for export sale unless such liquor is kept in a bonded liquor 
warehouse.

(2) Such bonded liquor warehouse shall not be located elsewhere t han in 
an incorporated city of the Province of Alberta.

(3) Such bonded liquor warehouse shall he suitable for the said business 
and shall be so constructed and equipped as not to facilitate any violation of 
this Act, and not connected by any internal way or communication with any 
other building or any portion of the same building, and shall be a wareroom or 
building wherein no other commodities or goods than liquor for export from 
the province arc kept or sold, and wherein no other business than the keeping 
or selling liquor for export from the province is carried on.

4. Any person, firm or corporation having within the Province of Alberta 
quantities of liquor formerly held under the Liquor Export Act shall be allowed 
30 days after the passing of this Act in which to dispose of the stocks which 
they have on hand.

I must now epitomise and emphasise1 some of the outstanding 
provisions of the Liquor Act as it now stands:—

(1) No one may exi>ose or keep for sale or sell, barter or offer to any other 
person any intoxicating liquor, except;

(а) A government vendor, who may under most stringent restrictions sell 
in limited quantities to certain “privileged persons” (sec. 2 cl. n), namely: 
chemists, druggists, persons engaged in mechanical business or scientific or 
manufacturing pursuits, incorporated public hospitals, physicians, dentists, 
veterinary surgeons and Ministers of the Gospel; and these privileged persons 
can buy from no one but the government vendor; and both the government 
vendor and these privileged persons are prohibited from selling and the 
purchaser is prohibited from buying liquor for the purpose of being used as a 
beverage.

(б) A chemist or druggist selling on prescription for strictly medicinal 
purposes.

(2) No person, other than a government vendor or privileged person may 
have liquor anywhere in any place other than in the private dwelling house in 
which be resides, the term dwelling house being given an extremely restricted 
meaning—not including, for instance, apartment houses or boarding or lodging 
houses where more than 3 boarders or lodgers arc kept—and the quantity is 
extremely limited as already stated.

(3) A brewer or distiller may manufacture under very considerable 
restrictions in addition to those imposed by Dominion regulation but he may 
not sell within the province.

(4) The only person who is permitted to keep liquor for beverage at all, 
namely, a resident householder, is prohibited from purchasing the liquor he 
desires within the province and must not have at any one time more than one 
quart of spirituous liquor and two gallons of beer.

(5) So far as the Liquor Act goes (apart from the Liquor Export Act), 
the person who should propose to import and export liquors is exterminated.
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(6) The character of crime is stamped upon the numerous offences 
created by the Act.

It seems to me highly improbable tliat the Judicial Committee 
of the Privy Council, if they hud had liefore them such an Act as 
the present Allierta Liquor Art instead of the Manitoba Liquor Act 
which they had liefore them in 1901 should have held it to lie 
within the competence of a Provincial legislature. Surveying 
the whole Act and considering, ns I think I am entitled to do. the 
history, not only of the legislation of this Province hut also the 
general history of the liquor question throughout Canada as a 
whole and the several provinces and other countries, during the 
nearly 20 years which have since elapsed, it is, in my opinion, 
impossible to assert that the evident purpose of such legislation 
as the Liquor Act is not prohibition within the province of the use 
of intoxicating liquor except to an almost negligible extent to lie 
followed doubtless by an elimination of the few exceptions and 
the annihilation of the interprovincial import and export trade and 
impossible to deny that the legislation is founded not upon any 
special conditions existing in this province or in any locality w ithin 
it, which can justify the jurisdiction of the Provincial Legislature 
in so dealing with the question as a matter of a local nature, but 
upon a theory of morals quite independent of time or place which 
asserts that the taking of intoxicating liquor internally is cither 
morally wrong in sc or, at least, results in such a degradation of 
public morality that it must lie prohibited. If that be the case, the 
subject of the legislation falls, in my opinion, within the subject 
of criminal law which lies exclusively within the legislative juris
diction of the Dominion Parliament.

In its present form too, it invades, in my opinion, another 
subject lying within the exclusive jurisdiction of the Dominion 
Parliament, namely: “The regulation of trade anil common*. 
It prohibits the import and export of several great subjects of 
world-w ide trade and commerce commonly carried on on an 
enormous scale.

The criminal law in its widest sense is reserved for the exclusive 
authority of the Dominion Parliament, Att'y-Oen'l for Ontario T. 
Hamilton Street Railway, [1903] A.C. 524.

“A province cannot by simply restricting the operation of it 
territorially, validly enact legislation that, in its real scope and
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purpose, deals with a subject committed exclusively to the Dom
inion Vrtion Colliery Co. of fi.C. v. Bryden, [1899] A.C. 580 at 
page 587,” so interpreted in City of Montreal v. Beauvais (1909), 
42 Can. S.C.H. 211 at p. 215.

How then is the question affected by the present Export Act? 
Assuming the.Export Act to In* valid, is its existence sufficient to 
support the Liquor Act if invalid in itself or are the two Acts to lie 
read as one and the two Acts to stand or fall together?

What is the meaning of the words in the Liquor Export Act 
defining a “bonded liquor warehouse” as “a place where liquor 
is lawfully lodged, kept ami secured under the authority of the 
Statutes of the Parliament of Canada?” Is it a “warehouse” 
or a “Customs warehouse” under the Customs Act, R.8.C. 1906, 
eh. 48, which in the first place is under the control and direction 
of officers of the Dominion Government for the sole puisses of 
the Customs Act (see, e.g., secs. 28, 92, 221 et seç., 280 (g)) and in 
the second place is applicable only to goods coming into Canada 
from a foreign country and, therefore, presumably could not be 
utilised for goods which it was desired should be translated from 
one province to another. If it is, the Act seems indirectly to 
prohibit all trade and commerce between provinces. Or does it 
mean a “lionded manufaetory” under the Inland Revenue Act, 
K.S.C. 1906, oh. 51. It is impossible to see how it can l>e supposed 
to refer to the latter.

The Liquor Export Act has, in my opinion, attempted to do 
something and in the attempt has created a position which makes 
the Act impossible to Ik* complied with and even if there could lie 
discovered some class of warehouse to which the meaning of the 
Act could lie attached, I am of opinion that the provision would Ite 
ultra vires in placing an inqiortnnt part of the administration of the 
Act in the hands of persons over whom the legislation has no 
control.

The result of the Export Aet, in my view, utterly prohibits the 
import and export of liquors from province to province by removing 
any legal right to have liquor within the confines of the province.

In the reasons which I have indicated, rather than fully 
developed, I am of opinion that Ixith the Liquor Act and the 
I^uor Export Act in the forms which they have now I teen cast 
are ultra vires of the Provineial Legislature.
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The result evidently, so far as my opinion goes in the present 
case, is that both questions asked by the stated case should lie 
answercd in the affirmative.

Ives, J.:—1 concur in the result.
Hyndman, J.:—I concur in tin- answers given by Heck, J.
I wish it clearly understood, however, that I am not in any 

way holding the I.iquor Act to be ultra rire», which was not eon- 
tended for or argued before me. I find merely that the Liquor 
Fxport Act (Alta. Stats. 1620, ch. 7), quite distinct and :q>art 
from the Liquor Act, as regal ds local traffic only, is intra eiri *, is 
ineffective to prohibit the keeping of liquor for purely ex|x>rt 
purposes. Judgment accordingly.

REX v. BELL.

Alherla Supramt Ctiurl, Appellate Division, Harvey, C.J., Stuart, fork, lot 
and Hyndman, JJ. July 6, 1920.

The judgment of the Court was delivered by 
Harvey, C.J.:—This is a motion to quash a conviction for 

selling liquor contrary to the provisions of the Liquor Act.
The only question argued before us was the validity of the 

Statute which the applicant contended to lie ultra rires. The 
reasons given by the majority of the members of the Court in 
Hold Seal v. Dominion Express Company, ante page 547, in which 
judgment is given to-day are against this contention.

The application is, therefore, dismissed.
Formal judgment not to be entered without leave liefore the 

October sittings of the Court.

REX v. COPPEN.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Mnrlaren, A/ninv, 
JJ.A., Moaten, J., and Ferguson, J.A. April 26, 1920.

1. Trial (§ I D—16)—Criminal trial—Right of counsel for prosecution 
to sum up—Waiver of right.

Under sec. 944 of the Criminal Code, the counsel for the prosecution 
in n criminal trial is not obliged to sum up before counsel for the prisoner 
addresses the jury. The language of the section is clearly permissive 
and the right or privilege may he waived, and such waiver cannot prejudice 
the prisoner in the eve of the law.

\Rcr, V. O'Donnell (1917), 12 0. App. K. 219, referred to; Ru v 
Keirstead (1918), 42 D.L.lt. 193, 30 Can. Cr. Cas. 175; Rex v. Ijk <«"» 
(1907), 15 O.L.R. 235, applied.)
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2. Trial (| I D—22)—Canada Evidence Act—Comment op Crown ONT.
PROSECUTOR ON FAILURE OP TESTIMONY. —----

The provisions of the Canaria Evidence Act, K.8.C. 1Ü0Ü, eh. 145, 8. C.
sec. 4 (5). are not violated by the Crown prosecutor statins to the jury ------
that all the evidence is given by the Crown and that certain facts have Hex
appeared from the evidence, and that no explanation of these facts has v.
been offered, and no exjdanation is (tosaihle. Coppbn.

Case stated by Latchford, J. after the trial and conviction ^“hiuent. 
on a charge of murtier. Conviction affirmed.

The facts of the case are as follows:—
The questions submitted are:—
“(1) Was I right in my interpretation of suit-sec. 3 of sec.

944 of the Criminal Code, and was the accused prejudiced in 
his defence by his counsel I icing refused the privilege of addressing 
the jury last, subject to the right of counsel for the Attorney- 
General to reply?

“ (2) Were the provisions of suit-sec. 5 of sec. 4 of the ( 'anada 
Evidence Act violated by the Crown prosecutor stating to the 
jury that all the evidence was given by the Crown, and that certain 
facts had appeared from the evidence, and that no explanation 
of these facts had Iteen offered, and no explanation was possible?

“(3) Did 1 fail sufficiently to instruct the jury upon the 
distinction lietween murder and manslaughter?

"(4) Should I have directed the jury that on the charges 
laid they could find one of three verdicts, namely, “murder,” 
“manslaughter,” or “not guilty?”

“(5) Was there a misdirection or nondirection of the jury 
by the use by me of the following words:—

‘“1 am simply pointing out certain facts established in the 
evidence here. It is for you to believe them and give them 
such force as you think proper. ’

‘“But in any case if she’ (referring to the deceased) ‘were 
overcome by smoke, how do you account for the clothing heajted 
and the other stuff that was heaped up and around her body?
You have to account for that, it seems to me.’

‘“Now it seems to me that there is a circumstance here that 
excludes absolutely the explosion of the lamp. A cireumstance 
like that you cannot get away from.’

“(6) Should I have put to the jury the defence suggested 
by counsel for the prisoner and brought to the jury’s attention 
the medical testimony on this point?
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“ (7) Did I misdirect or omit to direct the jury on the doctrine 
of reasonable doubt to the lienefit of which the prisoner was 
entitled?"

T. A. Gibson and T. J. Agar, for the prisoner.
Edvard liayly. K.C., and F. V. Brennan, for the Crown.
Meredith, C.JIt is clear, I think, that the ruling which, 

according to the shorthand notes, was as follows, ‘‘My ruling must lie 
that the statute is clear in the matter. The Crown counsel is 
not obliged to address the jury first. He may waive, as the 
statute calls it, and confine his whole address to what he has 
the absolute right to do—reply—” was right.

The provision of the Code (sec. 944*) is that if at the end 
of the case for the prosecution the prisoner's counsel, where the 
prisoner is defended by counsel, does not announce his intention 
to adduce evidence, “the counsel for the prosecution may address 
the jury by way of summing up;” and the section also provides 
that “the right of reply shall be always allowed to the Attorney- 
General or Solicitor-! leneral, or to any counsel acting on Isdialf 
of either of them.”

I sec no reason for construing the section as meaning that 
counsel for the prosecution must sum up before counsel for the 
prisoner addresses the jury, and I agree with the learned trial 
Judge that counsel for the prosecution may waive that right 
or privilege: the language of the section is that he “may,” not 
“shall,” and “may,” as used, is, I think, clearly permissive.

1 would answer the first branch of question 1 in the affirma
tive, and it follows that it is unnecessary to answer the second

*944. If an accused person, or any one of several accused arsons being 
tried together, is defended bv counsel, such counsel shall, at the end of the 
case for the prosecution, declare whether he intends to adduce evidence or 
not on behalf of the accused jwirson for whom he appears; and if he does net 
thereupon announce his intention to adduce evidence, the counsel for the 
prosecution may address the jury by wav of summing up.

2. Upon every trial for an indictable offence, the counsel for the accused, 
or the accused if he is not defended by counsel, shall be allowed, if he thinks 
fit, to open the case for the defence, and after the conclusion of such opening 
to examine such witm sses as he thinks fit, and when all the evidence is con
cluded to sum up the evidence.

3. If no wit nesses are examined for the defence the counsel for the 
accused, or the accus 'd in case he is not defended by counsel, shall have the 
privilege of addressing the jury last, otherwise such right shall belong to the 
counsel for the prosecution: Provided, that the right of reply shall be 
alwa>s allowi d to the Attorney-General or Solicitor-General, or to any coun
sel acting on behalf of either of them.
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branch. It would lie necessary to answer it only if a negative 
answer had I men given to the first branch of the question.

My brother Ferguson has dealt at some length with the un
fairness to the prisoner of the course that was pursued, and I 
therefore will say a few words as to it. I am unable to see how 
the prisoner was prejudiced or that he was put at any disad
vantage because his counsel had not the advantage of hear
ing a summing up by counsel for the Crown liefore himself address
ing the jury.

There were but two questions to lie answered by the jury:—
(1) Was the deceased woman murdered?
(2) If so, was the prisoner the one who murdered her?
The evidence adduced by the prosecution was designed to 

negative (1) death by accident, (2) death by suicide, (3) the death 
having lieen caused by some one who had entered the house 
from the outside; and the various facts and circumstances relied 
on to negative these causes were fully developed in the examina
tion of the witnesses.

Evidence was also adduced for the purpose of shewing that 
the room in which the woman was when she met her death must 
have lieen entered from the other part of the house in which the 
prisoner dwelt.

Evidence was also led for the purpose of shewing that the 
prisoner had a motive for killing this woman, and to shew that, 
although he knew that his wife was in the burning building, 
he did not tell the firemen that she was there, and that that 
was inconsistent with that regard for her which, if he were inno
cent, he would have had; and there were other circumstances 
of a perhaps less important character which, it was suggested, 
pointed to his guilt.

The evidence was designed to shew that the condition in 
which the body was found, negatived suicide or death by accident, 
and pointed to the conclusion that the woman had 1 s'en killed 
or rendered insensible by a blow with an iron instrument found 
in the room in which her Ixxly lay, or by choking, and that the 
premises had lieen set on fire for the purpose of destroying the 
evidence of the crime that had lieen committed.

What the Crown relied on must have lieen manifest to counsel 
for the prisoner, and, indeed, in addressing the jury, he dealt
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with what, as I have said, was brought out by the evidence,
8. C. advanced the theory of death by suicide or by accident, and
]{EX combatted the inferences which it was evident that the Crown

Coppkn rolick*I on ns )>ointing to the conclusion that the prisoner was
----- guilty of murdering the woman.

M*6<iith C J O Much was attempted to lx1 made by Mr. Agar of the fact 
that counsel for the Crown had argued that the evidence pointed 
to the conclusion that the woman had I icon struck with the 
iron bar, but 1 n av jxiint out that it would have liecn strange 
indeed, if counsel at the trial had not recognised that that argu
ment would lie presented to the jury, and that he was not guilty 
of giving it the go-by, but addressed an argument to the jury 
with reference to it.

The second question must, in my opinion, be answered in 
the negative.

What sec. 4 (5) of the Canada Evidence Act* forbids is the 
commenting on the failure of the jierson charged to testify. It 
was argued that this provision had liecn violated by counsel 
for the prosecution in his address to the jury. What was said 
by him, after discussing the evidence, was:—

“I say to you, taking these facts, you have the record of n 
crime: you have the record of an act wrongfully done upon that 
woman which resulted in her death: you have the record of murder. 
No explanation has liecn offered and no explanation is possible 
of these facts that will exculpate the criminal whom we have 
not yet inquired as to in regard to that act."

It is evident that, in making these observations, counsel 
was referring to the address of counsel for the prisoner, and to 
his not having suggested any theory as to the cause of the woman's 
death that would explain the condition in which her body was 
found, which, according to the case of the Crown, indicated that 
she had been murdered.

Question 3 must also lie answered in the negative. Indeed, 
upon the evidence, if the woman was killed, there could lie no 
question as to its being anything but murder, and there was 
no suggestion by counsel for the prisoner of manslaughter. The

•R.B.C. 1000 eh. 145, we. 4 15): "The failure of the person charged 
. . . to tee if.. shall aot be made the subject of comment by the Jiulr 
or by counsel for the prowcution.”
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defence was that the prisoner had no part in the killing, if she ONT‘ 
was killed. 8. C.

1 would also answer questions 4, 5, 6, and 7 in the negative. hkx 
What was said by Lord Coleridge in Hex v. Wyman (1918),

13 Cr. App. 11. 1(13, 165, is apposite to the contention put forward 
by counsel for the prisoner in his argument before us. liefer- M"",ll'1,< 10 
ring to “particulars of misdirection” that had lieen furnished by 
counsel for the prisoner, that learned Judge said:—

“They were evidently the creation or conception of some 
’earned )>erson, who, having the transcript of the shorthand 
notes of the evidence and of the summing up, directed much 
ingenuity and industry to picking out from a long and careful 
summing up a number of small points, most of which are frivolous.
On these we are asked to ujiset the conviction if we can find any 
jiossiblc slight oversight or error of statement or some inference 
to be possibly drawn from a chance phrase or jiossiblc immaterial 
misconstruction of evidence. The Court does not deal with 
matters of this kind. We are here to deal only with substantial 
points of misdirection. We strongly object to tills practice 
which is growing, and we hojie that in the future it may lie more 
honoured in the breach than in the observance. It is not fair 
to learned Judges and others who have to sum up in elaborate 
cases for their remarks to lie subjected to the minute scrutiny 
which has lieen applied in this case."

The observations made by the learned trial Judge ui>on the 
evidence arv not ojien to objection. He clearly pointed out 
to the jury more than once that they and they alone were the 
judges as to all questions of fact, and his observations as to how 
he viewed the evidence did not go lieyond what it was proper 
for him to say. Upon this point I may refer to the following 
passage from the judgment of the Lord Chief Justice in Hex v.
U'Donnell (1917), 12 Cr. App. It. 219, 221:—

“In regard to the second point, it is sufficient to say, as this 
Court has said on many occasions, that a Judge, when directing 
a jury, is clearly entitled to express his opinion on the facts of 
the ease, provided that he leaves the issues of fact to the jury to 
determine. A Judge obviously is not justified in directing a 
jury, or using in the course of his summing up such language 
as leads them to think that he is directing them, that they must
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find the facts in the way which he indicates. Rut he may express 
a view that the facts ought to be dealt with in a particular way, 
or ought not to be accepted by the jury at all. He is entitled 
to tell the jury that the prisoner’s story is a remarkable one, 
or that it differs from accounts which he has given of the same 
matter on other occasions. No doubt the Judge here did express 
himself strongly on the ease, but he left the issues of fact to the 
jury for their decision, and therefore this point also fails.”

It may be pointed out that the Oth question is stated in an 
unsatisfactory and improper form. It is not said what the defence 
suggested by counsel for the prisoner was, and it is impossible 
to say what the question means. It is sufficient, however, to 
say that in his charge the learned Judge dealt with and placed 
before the jury every theory suggested by counsel for the 
prisoner.

In my new, the case was fairly and properly conducted by 
counsel for the Crown, and the charge of the learned Judge 
indicated clearly to the jury what their functions were and the 
conclusion to which they must come before pronouncing the 
prisoner guilty—that they must, in order to justify a finding 
of guilt, reject the theories put forward on liehalf of the prisoner 
and come to the conclusion that it was established lieyond all 
reasonable doubt that the woman had been murdered and that 
the prisoner had murdered her.

Maclaren and Magee, JJ.A., agreed with Meredith, C.J.O.
Ferguson, J.A.:—Case stated by Mr. Justice Latchford, 

pursuant to an order of a Divisional Court dated the 8th March, 
1920.

The prisoner was tried liefore Mr. Justice Latchford, with a 
jury, at the Toronto Assizes in February last, upon a charge of 
murder. The jury returned a verdict of “guilty.” The prisoner 
offered no evidence. Crown counsel claimed the right to waive 
the privilege of summing up the evidence, and to reserve what 
he had to say to the jury for his reply. Counsel for the prisoner 
objected, and, in the face of his objection, the learned trial Judge 
ruled as follows:—

“My ruling must tie that the statute (sec. 944 of the Code) 
is clear in the matter. The Crown counsel is not obliged to 
address the jury first. He may waive his privilege, as the statute
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calls it, and confine his whole address to what he has the absolute ONT. 
right to do—-reply." 8. C.

The first question stated for our opinion reads:— ]tEX
“(1) Was 1 right in my interpretation of suli-sec. 3 of sec. ,

944 of the Criminal Code, and «as the accused prejudiced in 
his defence by his counsel lieing refused the privilege of addressing 
the jury last, subject to the right of counsel for the Attorney- 
General to reply?”

U]>on the argument some discussion took place as to whether, 
in exercising his right of reply, the Crown counsel, having waived 
his right to sum up, could reply generally on the whole case, 
or was limited to answering the arguments of the prisoner’s 
counsel; Mr. Bayly contended that this question was not raised 
in the stated case. I think he was right, and for that reason 
refrain from discussing that phase of the argument.

The evidence on which the prisoner was convicted was all 
circumstantial, affording opportunity for grouping the facts 
in various ways; for the making of different combinations of 
circumstances; for the drawing of different inferences and con
clusions; and for the presentment of different arguments, dejren- 
ding on the skill and ingenuity of counsel.

Counsel for the prisoner call attention to the following state
ment of Crown counsel, made in opening his reply:—

“It is my function at this stage not to inflame your minds, 
but to summarise for you the testimony which we have Ireen. 
taking for more than two days. The Crown has taken great 
care during the giving of this evidence, all of it given by the 
Crown, to make no comment upon the evidence, to indicate in 
no way the (rearing of the facts which it was laying before you.
I have left that for a few minutes, which I shall devote to a review 
of the testimony."

This statement, counsel says, sulistantiates his complaints to 
the jury:—

“I do not know what my learned friend’s theory of the crime 
is. I am at a disadvantage" (p. 19 of the transcript of evidence).

“But the difficulty I am laliouring under at the present time 
is that I do not know exactly what the Crown prosecutor is trying 
to prove" (p. 20).

I Î
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Before us, it was argued that the failure of the Crown to sum 
8. C. up the evidence left the prisoner’s counsel, in a matter of life 
Kex and death, to grope in darkness for the inferences, arguments, 

Coppen ant* U*t*ma*e theories of the prosecution, or to waste his time
----- and efforts in speculating as to the Crown’s inferences, arguments,

Ferpuon. j a theories, and in gathering up every piece of evidence, arranging, 
re-arranging, and dovetailing them in hypothetical cases built 
according to his own conceptions, for the purpose of assailing 
them, and tearing them to pieces, hoping in this way to hit upon 
the Crown’s case, theories, and arguments, and to destroy them. 
This, the prisoner’s counsel contends, was unjust and unfair, 
and not in keeping with the honour and dignity of the Crown, 
or in keeping with the duty of the Crown counsel to persecute 
with open hand and fairness—to secure justice to the accused— 
to give him the right to be heard by counsel and to make known 
to him the grounds on which the Crown demands his life.

I must confess that these arguments appealed strongly to my 
humanity and sense of what is fair; but it does not follow 
that the course pursued was illegal.

Counsel for the prisoner was able to refer us to numerous 
cases for statements made by learned Judges pointing out and 
discussing the duty, in the sense of the propriety, of Crown counsel 
doing this or that: for instance, Kegina v. Berens, (ISOS1,* F. & F. 
842; Regina v. Puddick, (1865), 4 F. & F. 497; Regina v. Holchcsler, 
10 Cox C.C. 226; Rex v. Banks, [1916] 2 K.B. 621, in the latter 
of which cases it is stated “ that prosecuting counsel ought not 
to press for a conviction . . . they should regard themselves 
rather as ministers of justice assisting in its administration than as 
advocates.”

All of these cases seems to me to fall short of deciding 
that, if prosecuting counsel fails to observe the high standards 
of professional conduct suggested by the learned Judges as proper, 
he thereby acts illegally. The result, as I sec it, is that, while 
it is within the province of the Court to express an opinion on 
the propriety or impropriety of the course pursued by Crown 
counsel, it is not within the jurisdiction of the Court to control 
his actions in matters of ethics or etiquette.

Neither at the trial, nor on the argument before us, did Crown 
counsel see fit to disclose the reasons which prompted counsel
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at tljc trial to decline to sum up; yet 1 refuse to lielieve that he
was prompted by a desire to obtain an advantage, or that he acted S. C.
as he did knowing or appreciating that the accused might lie pEX
thereby embarrassed, or that any such claim would be made. _ 1

, Coppen.
Mr. Hayly did not discuss the fairness or unfairness of the -----

trial. He contented himself with arguing that what had lieen F"*lle”■, A 
done was legal, and for that proposition relied upon a decision 
of the New Brunswick Court of Appeal, Rex v. Keintead,
(1918), 42 D.L.R. 193, 30 Can. Cr. Cas. 175, holding that the 
Crown, in a case where the prisoner has offered no evidence, may 
waive its right to sum up, and may address the jury last; and 
upon a case of Rex v. Lee Guey, 11907), 15 O.L.R. 235, 239, 240, 
on which case he argued that, if the point now presented for our 
consideration was determined by the New Brunswick Court, we 
ought to follow its decision.

I am not satisfied that the Keirslead case decided or pur
ported to deride that the right to sum up could lie waived in 
a case where the prisoner might lie prejudiced by such a course 
of action : for W hite, J., delivering the opinion of the Court, at 
pp. 200, 201, makes the follow ing statement :—

“Having regard to the facts of the present case, it is difficult 
to say what useful pur)lose could have lieen served by comjielling 
the Attorney-General to sum up the evidence for the prosecution 
lief ore the prisoner’s counsel addressed the jury; or in what way 
the prisoner can have been prejudiced by the failure of the 
Attorney-General to so sum up, assuming that he was under no 
obligation to do so. It was not in dispute before us, and under 
the evidence could not lie disputed, that the prisoner killed his 
wife under circumstances which render him guilty of murder, 
provided he has failed to establish his defence of insanity. The 
onus of establishing that defence was upon him.”

None of the other cases referred to on the argument deal 
with or decide the exact point now under consideration, which, 
as I see it, is, “May the Crown refuse to sum up and make 
known to the prisoner the reasons why, on the evidence presented, 
it asks a verdict, if by so doing the prisoner is placed at a dis
advantage or prejudiced in the presentation of his defence?”

The history of sec. 944 is discussed in Rex v. Marlin (1905),
9 Can. Crim. Cas. 371, and Regina v. LeBlanc, (1893), 6 Can. Crim.
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Cas. 348; and the history of similar legislation in England in 
Regina v. Serene, supra; a perusal of these authorities, and of 
the authorities therein considered, convinces me that the Courts 
have always looked ujxin the right to sum up as a privilege 
which the Crown could and in most cases should waive, cer
tainly never as a right involving an obligation on the part of 
the Crown to sum up. Counsel did not refer us to any case, 
and 1 have been unable to find any case, to support the projst 
sition that it is within the jurisdiction of the Courts to place 
upon the Crown an obligation or duty to sum up, on the theory 
that the prisoner is entitled to a trial conducted according to 
what may be the Court’s ideas of natural justice, humanity, or 
what is fair.

For these reasons, I am of opinion that our law gives the Crown 
counsel a right to decline to sum up, and that the trial Judge 
was right in so ruling; that, if the prisoner was prejudiced in 
fact, he was not prejudiced in the eye of the law, and 1 would 
answer the question accordingly.

On the other questions I agree in the conclusion of my Lord 
the Chief Justice.

Masten, J., agreed with Ferguson, J.A.
Conviction affirm d.

SASK. REX v. KALICK.

C. A. Saskatchewan Court of Appeal, Haultain, Xeuiandii, Lamonl uni
Etwaod, JJ.A. July ltt I9t0.

BRIBERY (| 1—4)—To INDUCE OFFICER NOT To PROCEED FOR VIOLATION OF 
Temperance Act—Interference with administration or jvsfice 
—Indictable offence—Criminal ('ode, sec. 157.

A bribe given in order to induce n |s>liee officer not to proceed against
the nccuscd for x iolniion of the fleet it i Iruibii Tempera....Aet, ie given
with intent to interfere with the administration of justice under see. 
157 of the Criminal Code and is an indictable offence.

[The Queen v. Union Colliery Co. (1900), 31 Can. 8.C.U. SI, 4 Can. 
Cr. Cas. 400; Hrousnenu v. The King (1917), 39 D.L.R. 114, 5<i Can. 
S.C.li. 22; The King v. Klnick, Clemente and Hurdle (1920), 53 D.L.R. 
298, referred to.]

Statement. Case reserved for the opinion of the Court of Apjx-al iSusk.), 
on a conviction for bribing a ]xilice officer.

H. E. Sampson, K.C., for the Crown ; J. F. Bryant, for accused. 
Bauitam,c.j.s. Haultain, C.J.S.:—In view of the opinion expressed by 

Fitzpatrick, C.J., Davies, J., and Anglin, J., in In re McSutt
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(1912), 10 D.L.R. 834, 47 (’an. 8.C.R. 259, I should not care to SASK.
concur in the view expressed by my brother I.amont that a viola- C. A.
tion of the provisions of the Saskatchewan Temperance1 Act is hex
not a crime. __ r-

K A lick.
In all other respecte I agree with his reasoning and conclusions, -----

... Hnuhain ( J I
and would answer the question submitted to us in the affirmative.
I would also add that, in my opinion, the facts stated in the 
charge constitute an indictable offence at common law. From 
the earliest times the corruption of judicial and other public 
officers has been a crime at common law. 3 (’o. Inst. 144-148;
Stephen’s History of Criminal Law, vol. 3, page* 251; Russell 
on Crimes, 7th ed., 627. In Archbold's Criminal Pleading 1918,
25 ed., page 1148, the cases of R. v. Richardson (18t)0), 111 Cent.
(rim. Ct. Seas. Pap. 612; and R. v. Lehwe** (1904), 140 Cent.
( rim. Ct. Sess. Pap. 731, are referred to as instances of trials 
of offences of this nature, and the forms of indictment (common 
law) are given. These ease s aie cited in Russell at page 627 
(see also 9 Hals. 484), as authorities for the statement that it is 
an indictable misdemeanour at common law to bribe any ]x*rson 
holding a public office, and that, “it is immaterial whether the 
office is an office of the State or in a public department or is 
judicial or ministerial or municipal or parochial."

As I have already said, the facts stated in the charge in this 
ease constitute the indictable offence of bribery, and the conviction 
may be supported on that ground. Union Colliery Co. v. The 
Queen (1900), 31 Can. K.C.R. 81, 4 Can. Cr. Cas. 400; Brousseati 
v. The King (1917), 39 D.L.R. 114, 56 Can. S.C.R. 22; The King 
v. Klnick, Clements and Burdie (1920), 53 D.L.R. 298.

Newlands, J.A. (dissenting):—The accused having been Newi&r.dn. j.a. 
guilty of an infraction of the Liquor Act, a Provincial Statute, 
corruptly paid 81,(MX) to a Provincial i>olice constable to prevent 
an information being laid against himself for such offence.

The following question was submitted for the opinion of the 
Court :

Whs a bribe given in order to induce a police officer not to proceed against 
the accused for violation of the Saskatchewan Tenqierancc Act, 7 Geo. V. 1017, 
ch. 2H, given with intent to interfere with the administration of justice under 
sec. 157 of the Criminal Code?

40—53 D.L.R.
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Section 157 of the Code, R.S.C. 1906, ch. 146, under which 
he was prosecuted is as follows :

157. Every one is guilty of an indictable offence and liable to 14 years, 
imprisonment who,—

(а) Being a Justice, Peace Officer, or Public Officer, employed in any 
capacity for the prosecution or detection or punishment of offenders, corruptly 
accepts or obtains, or agrees to accept or attempts to obtain for himself, or 
for any other person, any money or valuable consideration, office, place or 
employment, with the intent to interfere corruptly with the due administration 
of justice, or to procure or facilitate the commission of any crime, or to protect 
from detection or punishment any person having committed or intending to 
commit any crime; or,

(б) Corruptly gives or offers to any officer aforesaid any such bribe as 
aforesaid with any such intent.

This section provides for several offences by a peace officer:
(1) Receiving money with the intent to interfere corruptly 

with the due administration of justice; or (2) to procure or facilitate 
the commission of any crime; or (3) to protect from detection or 
punishment any person having committed or intending to commit 
any crime, and makes the person who corruptly gives the money 
guilty of the same offence.

The intention of this section in my opinion is, that one who 
does one or other of these things is guilty of the crime specified 
and that each offence is a distinct and different offence, and that, 
therefore, the giving of money to protect from detection any one 
committing a crime tx'fore any proceedings have been instituted 
for the prosecution of that crime, is not the first offence specified 
in that section, viz. : that of corruptly interfering with the due 
administration of justice.

The offence committed would therefore not come within the 
first offence there specified.

The protection which the accused paid the money for, was to 
prevent his detection or punishment for an offence under a 
Provincial Statute which is not a crime under sec. 164 of the 
Grim, (’ode as our Statute provides a punislunent for this offence 
(see. 39), and he should have been prosecuted under that Statute 
and not under the Criminal Code. The question should therefore 
lie answered in the negative, and the conviction quashed.

Lamont, J.A.:—The case reserved is as follows:
Oil February 5, 1920, at Swift Current, the accused was 

found guilty by a jury on the charge:

Lamont," J.A.
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For that he, the said J. Kahek, on December 20,1019, with intent to inter
fere eorruptly with the due administration of juatiee, did corruptly give to one 
Abraham Weder, a police officer, a bribe, to wit : the sum of 11,000 in order to 
induce the said Abraham Weder not to |irncecd against the said J. Kalick, 
fur violation of the Saskatchewan Teni|terance Act.

The question submitted for tlie opinion of the Court is:—
Was a tints1 given in order to induce a |silire officer not to proceed against 

the accused for violation of the Saskatchewan Temperance Act, given with 
intent to interfere with the administration of justice under sec. 157 of the 
Criminal Code?

Section 157 makes it an indictable offence for any jx-rson to 
corruptly give or offer to a peace officer employed in any capacity 
for the prosecution or detection or punishment of offenders any 
money or valuable consideration with intent to interfere corruptly 
with the due administration of justice, or to procure or facilitate 
the commission of any crime, or to protect from detection or 
pimisluncnt any person having committed or intending to commit 
a crime.

It will lie olxserved that the last clause- relates to protection 
from the detection or punishment of any person liaving committed 
or intending to commit a crime.

A violation of the Saskatchewan Temperance Act is not, 
in my opinion, a crime punishable on indictment. Disobedience 
to an Act of a Provincial Legislature is made an indictable offence 
only when no penalty or other mode of punishment is expressly 
provided by law. Cr. Code, sec. 164.

The Temperance Act itself provides for the punishment of 
a breach of its provisions. The intent of the accused did not, 
therefore, bring him within the last clause.

For the accused it was argued that there could lx; no intent 
to interfere corruptly with the due administration of justice 
until after some proceeding hail Ixx-n taken—such as the laying 
of an information—to bring the offender to justice.

For the Crown it was contended that the words “adminis
tration of justice” should, in this section, be given the wide 
meaning which they have in sec. 92 of the B.N.A. Act, 1807. 
By tliat section exclusive jurisdiction is given to the Provincial 
Legislatures to make laws res]x>cting the administration of justice 
in the Province. (Sub-sec. 14.)

In Itcgina v. Hush (1888), 15 O.R. 398, Armour, C.J., at page 
401, said:

1-aws providing for the appointment of Justices of the Peace are, it is 
«intended, and I think rightly, law * in relation to the aduiinistration of justice,

SASK.

C. A.

Hex
r.

Kalick, 

Lament, J.A.
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SASK. for the appointment of Justices of the Peace is a primary requisite to the

5TÂ. administration of justice;
And in the same case Street, J., at page 405, said :

Rex
V.

K ALICE.

The administration of justice could not be carried on in the Provinces 
effectually without the appointment of Justices of the Peace and Police 
Magistrates, and the conclusion seems to me to be irresistible that it was

Lament, J.A. intended that the appointment of these and other officers, whose duty it

El wood,J.A.

should be to aid in the administration of juatiee, should be left in the hands of 
the Provinrial legislatures.

It is Iteyond question, therefore, that the words “adminis
tration of justice" used in sulnec. 14 are not restricted to what 
takes place after an information has lx-on laid for the purpose 
of bringing an offender to punishment. The words as used in 
see. 157 must l>e given their natural and ordinary meaning, and, 
in my opinion, that meaning includes the taking of the necessary 
ste|>s to have a person who has committed an offence brought 
lrefore the proper tribunal and punished for this offence; in 
other words, to have him brought to justice.

Vnder see. 157 the persons who must not lte brilx-d are. a 
Justice*, a peace officer, or public officer employee! in any capacity 
for the praae'cution, detection or punishment of offenelers. Tlx- 
officer brilted in this case w as employed in the detection of offenders. 
He found that the accuser! lme! been guilty of a violation of the1 
Temperance Art. Knowing that, the accused gave him 61,0110 
to refrain front taking the necessary steps te> bring him to justice 
for his offence-. In deting so, he had, in my opinion, the intent to 
cetrruptly interfere with the due administration of justice-.

I would answer the questions submitted in the affirmative.
I-xwetoD, J.A., cone-urrcd with 1-amont, J.A.

Conrictim affirmai.

N. B. McNEISH v. STEVENS.

S. C. Sew Drum wick Su/trente Court, Appeal Division, Ilmen, C.J., While and 
Grimmer, JJ. June 2, 1920.

Pleading (§ 1 S—140)—Jurisdiction of County Court— Abandonment
OF PART OF CLAIM TO BRING W ITHIN—AMOUNT ABANDONED NOT SET 
OUT IN PARTICULARS'—APPLICATION TO DISMISS ACTION.

Where a party abandons part of his claim in order to bring it within 
the jurisdiction of the County Court, as provided by sec. <>(> of the < ounty 
Courts Act (R.S.N.B. 19011, eh. 116), but does not set out the amount so 
abandoned in his particulars of claim, so that the damage claimed dis
closes a total want of jurisdiction, the defendant mav at once takeout 
u summons calling upon the plaintiff to shew cause why the writ should 
not be set aside and the action dismissed. He is not eomjielled to wait 
until the day of trial before making his application.

[Chapman v. Doherty (188A), 25 N.B.R. 271, followed.1
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Appeal by defendant from a judgment of the Judge of tlie 
liestigouehe County Court on a summons, to set aside the «rit 
and dismiss the action. Reversed.

A. T. LeHlane, for u|>i>ollnnt : J. H. M. liaxtcr, K.C., cuntru.
The judgment of the Court was delivered by
Hazen, C.J.:—The respondent brought an action against the 

appellant in the Rcstigouche County Court to recover 8250 
damages, the value of a horse alleged to have lieen hurt by the 
ap|K‘llant's negligent driving of an automobile on a public road. 
Section 10 of the County Courts Act provides that those Courts 
shall have jurisdiction in actions of tort when the damages claimed 
do not exceed WOO. The amount claimed, therefore, was in 
excess of tlie jurisdiction.

The ap|xdlant took out a summons calling upon the respondent 
to shew cause why the writ should not lie set aside and the action 
dismissed with costs. This was argued by counsel on the return 
of the summons liefore the County Court Judge, who decided 
that see. 60 of the County Courts Act, K.S.N.H. 1 !*).'!, ch. 116, 
covered the objection taken by the defendant, and dismissed the 
summons with costs. The section referred to by the Judge of 
the County Court provides that the plaintiff shall have the right 
to abandon any part of his debt or claim in order to bring the same 
within the jurisdiction of any of the said County Courts, and that 
the amount so abandoned may lie set out in the particulars of 
the plaintiff's demand or the same may Ik* abandoned at the trial. 
So abandonment was set out in the particulars of the plaintiff's 
demand, and the time for trial had not arrived, anil as the damage 
claimed in the particulars disclosed total want of jurisdiction 
the question arises as to whether or not the application was pre
mature, and the appellant was compelled to wait until the day 
of trial liefore making Ids application. 1 cannot see on what 
principle it can be successfully claimed tliat he should have doiu* 
w, and am of opinion that tile Judge was wrong in holding that 
the application was premature. In a case decided by tlds Court 
in 1885, involving a txdnt that was practically similar, Allen, 
V.J., in Chapman v. Doherty (1865), 25 X.B.R. 271, stud at page 
274:—

1 tliink the wonts of the Act '‘damages claimed" mean the damages 
claimed as ap|iears by the pleadings. Whatever a man may have lust by the

N. B.
8. C.

MvNeish
V.

Stevens. 

Huas. CJ.
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N. B. wrongful or negligent act of another, if he makes up his mind to bring an action
âc! for it in the County Court, he can only claim damages to the extent of $200. 

If he claimed a larger amount in his declaration it would be demurrable.
McNeish

r.
Stevenr.

In the same case it was held that the power given to a plaintiff 
by Con. Stats., ch. 51, sec. 41, which is similar to sec. Of) of ch.

HMen, CJ. 116, Con. Stats., 1903, to abandon a part of his claim did not 
apply in actions of tort, and on this j>oint Allen, C.J., said, at 
page 274 :—

I do not think tliis was a case in which the plaintiff could abandon part 
of his claim under sec. 41 of ch. 51 of the Consolidated Statutes. I do not 
see how that section can apply to actions of tort, where the damages are 
entirely uncertain. What amount could he abandon in such a case before 
commencing the suit, to bring his claim within the jurisdiction of the County 
Court?

Subsequently the respondent gave notice of discontinuance 
of the action, and it is claimed that having done so the action 
was at an end and the defendant had no right to appeal against 
the judgment dismissing the application to set aside the writ.
I cannot accede to this view. The result would be that the 
appellant would under the judgment of the Judge of the County 
Court have to pay the costs of the application, although in the 
opinion of this Court the judgment was made in error and lie 
would thereby lie done undoubted injustice.

I am of the opinion that the apjieal should lx* allowed with 
costs. Appeal alloue!.

SASK. In re ESTATE of IVER QUAAL.

C. A. Saskatchewan Court of Ap/wal, .Kurland*, Lamont and Elwood, JJ.A.
July 12, 1920.

1. Wills (8 IV—200)—Suit to construe—Application of sec. 107 or
the Land Titles Act (Hask.).

Section 107 of the Lund Titles Act, 8 Geo. V. 1017 (Sask. ), 2nd 
ch. 18, is of general application ami is not confined to the interpret;iiinn 
of instruments that can lie registered under t ho Act, and the word ‘ ;i"tir- 
unce” in the section is used in its broadest sense and includes a will.

2. Wills f$ III G—120)—Devise to wife and family—Illegitim ate child—
Right to inherit.

When by a will property is granted, transferred, conveyed or a.-diincil 
to two or more persons, they take as tenants in common and not ns joint 
tenants unless an intention apiiears on the face of the will that they arc 
to take us joint tenants.

Statement. Appeal by the Official Guardian from a judgment of Knibury, 
J. (1920), 51 D.L.R. 720, on an originating summons to interpret 
a will. Affirmed.
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//. Fisher, for appellant; no one contra. SA8K.
The judgment of the Court was delivered by C. A.
Newlands, J.A.:—In this case the administrator with the jN BE 

will annexed took out an originating summons to interpret the Khtate 

following will: Ives

I, Iver Quaal, wish to after death leave all projjcrty right and title of all Quaal. 
my {tossossions to my wife and family. NewlândâT J.A.

The question asked of the trial Judge1, Fmbury, J., was, 
whether the parties interested, the wife and family of the deceased, 
took as joint tenants or tenants in common ((1920), 51 D.L.R.

Since the death of the testator his widow had an illegitimate 
child. The widow afterwards died. If the devise of the real 
estate created a joint tenancy, then only the testator's own 
children could take tlu* estate, hut if a tenancy in common was 
created, the illegitimate child of the widow would take its 
proportion of her share.

The trial Judge, 51 D.L.R. 720. held that the word “family” 
meant “children,” and that the widow and children took as 
tenants in common, and he based his decision on sec. 197 of the 
Land Titles Act, 8 Geo. V. 1917 (2nd sess.), ch. 18.

From this decision the Official Guardian ap]H*aled on lielialt" 
of the children of the testator, and instructed counsel to appear 
on 1 relatif of the illegitimate child of the w idow.

Section 197 of the Land Titles Act is as follows:
197. Whenever, by letters patent, transfer, conveyance, assurance or 

other assignment, land or an interest therein is granted, transferred, conveyed 
or assigned to two or more |>crsons, other than executors or trustees, in fee 
simple or for any less estate legal or equitable, such («ersons shall take as 
tenants in common and not as joint tenants, unless an intention sufficiently 
apl«eare on the face of the letters patent, conveyance, assurance or other 
assignment, that they shall take as joint tenants.

This section is one of general application and is not confined 
to the interpretation of instruments that can lx* registered under 
the Land Titles Act. This is shewn by the use of the words 
“conveyance, assurance ami other assignment,” which are words 
of wider meaning than “letters patent or transfer,” lioth of which 
an- registerable under that Act.

Wharton’s Law lexicon defines “Conveyance” as:
An instrument which transfers property from one person to another, 

defined for the purjKJses of the Conveyancing Act, 1881, us including “assign-
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ment, appointment, lease, settlement, and other assuranee, and covenant to 
surrender, made by deed on a sale, mortgage, demise, or settlement of any 
property, or on any other dealing with or for any property.”

And “Assurances” as:
the legal evidences of the transfer of property arc called the common assurances 
of the kingdom whereby every man’s estate is assured to him and all con
troversies, doubts, and difficulties arc either prevented or removed, 2 Bl. Com 
294. The term, which is usually confined to transfers of land, is defined in 1 he 
Mortmain and Charitable Uses Act, 1888, which regulates assurances of land 
to charitable uses, as including “a gift, conveyance, appointment, lease, 
t ransfer, sett lement, mort gage charge, incumbrance devise, bequest, and even 
other assurance by deed, will or other instrument.”

The English Encyclopedia of Laws, 2nd ed., vol. 1, at page 
579, under the heading of “Assurances,” says:

The word assurance is used to denote and comprise every act in the law, 
and every instrument, whereby any estate or interest in realty may be con
veyed de novo to a stranger, or w hereby any estate or interest, which is liable to 
impeachment or defeasance may be discharged from such liability, or whereby 
any estate or interest may be enlarged into a greater estate or interest. The 
general subject of assurances may be divided into various ways. The fourfold 
division of Blackstone into (1) by matter in pais; (2) by matter of record; 
(3) by s]x*cial custom; and (4) by dense, is well known (2 Black. Com. 294 . 
and at page 581, para. (3):

So far as regards the bulk of the lands in the kingdom, a will comes under 
this head; for there existed no general power to devise lands until the enabling 
statutes, 32 Hen. VIII. ch. 1, followed by the explanatory Act, 34-35 Hen. 
VIII. eh. 5, which are commonly called the Statutes of Wills. They are 
now superseded by the Wills Act, 1837.

I am of the opinion that the word “assurance" in see. 197 of 
the Land Titles Act, 8 (îeo. V. 1917 (2nd sess.), eh. 18, was 
used in its widest sense, and therefore includes a will.

It follows then that, when by a will property is granted, 
transferred, conveyed, or assigned to two or more persons, tln-y 
take as tenants in common and not as joint tenants, unless an 
intention appears on the face of the will that they were to take as 
joint tenants. There is no such intention here, and, therefore. I 
think that the widow and the testator’s children took as tenants
in common.

I do not think that the fact that, by the Wills Act, the projicrty 
goes to the personal representatives and does not vest in the 
devisees until transferred to them by such personal representatives, 
affects the question, because the devisees get their right to the 
property under the will, and it is only by virtue of the will that 
the personal representatives can transfer to them.
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I would therefore dismiss the ap|X'ul, and us I am of the opinion 
tliat the Official Guardian should not have appealed in this ease, 
I would not allow him any eosts, hut he should pay the eosts 
of the solicitor representing the illegitimate child.

Appeal dismissed.

WALKER v. GRAND TRUNK RAILWAY Co.
Ontario Supreme Court, Appellate Dina ion, Mulock, C.J.Kx., Clule, Riddell, 

Sutherland, and Manlen, JJ. May 1920.
Railways ($ II D—38)—Motor cam approaching railway crossing— 

Freight train on crossing—Fast passenger train due—Railway
EMPLOYEES COMPLYING WITH RAILWAY REGULATIONS—LIABILITY FOR 
INJURIES TO MOTORIST.

It is the duty of a driver of a motor ear to approach a railway crossing 
with due regard for his own safety. The “cutting” of a freight train on 
a crossing in accordance with the railway regulations is not an invitation 
to the motorist to cross, and if the statutory warnings are given by an 
approaching, fast passenger train, the company is not liable for damages 
by such motorist taking such cutting of the freight train as a signal that 
the road is clear and attempting to cross the track and being struck by 
the passenger train, although he may have mistaken the freight brakes
man’s signal as an invitation to cross arid that the road was clear.

[Review of authorities.)

Appeals by the plaintiffs in this and four other actions from 
the judgment of Rose, J., at the trial (without a jury) at a Toronto 
sittings, dismissing the actions.

The actions were all based on the alleged negligence of the 
defendants, resulting in an accident on the 11th August, 1917, at 
a highway level crossing of the defendants’ railway near the town 
of Bowman ville, in which the driver of a motor-car and four of the 
other five occupants were killed and the fifth, the plaintiff Walker, 
injured.

The plaintiff Walker’s wife was one of the occupants, and his 
action was to recover damages, under the Fatal Accidents Act, 
for the deith of his wife, and damages for his own personal injuries. 
The other actions were brought, under the Act, in one case by the 
mother and in the other cases by the widows and children of the 
other deceased jiersons.

J. /{. Kmf, for appellants.
l.F.Helbiuth, K.C., and VI". K. Foster, K.C., for respondents. 
Sutherland, J.:— This is one of five actions tried together 

without a jiry by Rose, J„ all based on alleges! negligence 
of the defendants, resulting in an accident on the 11th August, 
1917, at a railvay crossing on a highw ay known as the Wharf road,
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near the town of Bowman ville, in which the driver of a motor-car 
with four of the other five occupants were killed and the fifth 
injured.

This action is brought by the surviving husband of one of the 
deceased, and himself one of those in the car at the time, to recover 
damages with respect to his own personal injuries, and he also 
sues for damages under the Fatal Accidents Act, R.S.O. 1914, 
ch. 151, by reason of the death of his wife. The other actions, 
under the same Act, are by the mother in one case and in the other 
cases the widows and children of the other deceased persons.

At the crossing in question four lines of the defendants’ tracks 
intersect the highway. The two centre lines arc the main tracks 
of the railway, west-bound trains using the more northerly. The 
track to the north of these is what is known as a passing track, to 
which trains from the main line may be transferred or shunted so 
that other trains on the main line may pass. The track to the south 
of the two main lines is also a passing or shunting track.

A freight train had reached a point opposite the semaphore to 
the east of the highway in question, and Harry J. Pidgen, an 
experienced brakesman and one of its train-crew, had gone back 
and placed two torpedoes on the rails in pursuance of one of the 
ojternting rules of the defendant company for “train movement,” 
namely, rule 99, which is as follows:—

“99. When a train stops or is delayed on the main track under 
circumstances in which it may lie overtaken by another train, 
the flagman must go bark immediately with stop-signals a suf
ficient distance from the train to insure full protection at least 
. . . take up a )>osition w here there will lie an unobstructed 
view of him from an approaching train of, if possible, fit HI yards 
(10 telegraph poles), first placing two torpedoes not more than 
200 or less than 100 feet apart on the rail on the same «idc as the 
engineer of an approaching train 100 yards (2 telegraph poles) 
beyond such position. The flagman must remain in such position 
until recalled or relieved.”

Rule 15, referring to what are known as “Audilie Signals," 
states:—

“The explosion of one torpedo is a signal to stop; the explosion 
of two not more than 200 and not less than 1(0 feet apart 
is a signal to"reduce speed, and look out for a stop-sjrnal.'’
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These rules are plainly to prevent the “pitch in” or collision 
of trains, and not for the protection of persons or vehicles using 
highways at railway intersections.

After placing the torpedoes, Pidgen returned to the freight 
train, which then pulled up westerly past the station, which lay to 
the west of the crossing, and then backed down again on to the 
passing track, to a point where it stood across the highway. 
Pidgen then started to walk forward on the top of the train from 
the rear until he came to a low car, when he descended from it 
to the ground on the south side.

The train consisted of atiout 63 cars, and on alighting he was 
still about 25 car-lengths from the crossing, towards which he 
liegan to walk. At this time he saw the motor-car in question 
standing 10 or 15 feet to the south of the southerly passing or 
switching track. The driver of the motor-car had left the other 
five persons in the car, and was coming towards him as he ap
proached the crossing. He spoke to Pidgen and asked him how 
long he was going to keep the crossing blocked, intimating that 
he wanted to get up town to catch the ( 'anadian Pacific Railway 
train. He was told in answer that the limit for a train to block a 
crossing was 5 minutes, but an opening would lie made as quickly 
as possible. The brakesman stepped in between the cars to 
separate the air-hose, and then stepped out again to the south 
side of the train, and gave a signal to the engine-driver to back. 
Getting no reply, as apparently the engine-driver did not see him, 
he crossed over the draw-bars, which were tight, to the north side 
of the train, and renewed the signal. When in this position he 
could no longer see the motor-car. Having given the signal to 
the engine-driver to slack back, which was immediately done, the 
brakesman proceeded to raise the locking bar, giving the engine- 
driver the signal to go ahead. This signal was given by waving 
one hand forward. The front end of the train then moved forward, 
thus creating an opening between the cars at the crossing and 
clearing it. Meantime the driver of the motor-car had returned to 
and started his car, and, without the brakesman’s knowledge, 
crossed the southerly switching track and the southerly main 
track, and was approaching or had reached the northerly main 
track. Just at this moment, through the opening in the freight 
train at the crossing, the brakesman caught sight of the front of
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the automobile, ami at the same instant heard the passenger train 
No. 1 coming from the west at a rapid rate. He shouted, “My 
God ! look out for No. 1but the train w as immediately ujion and 
struck the motor-car, with the result already indicated.

The plaintiff Walker testified that the brakesman when he 
was signalling to the engine-driver was looking west, and gave a 
half turn looking to the south towards the driver of the motor-car, 
and gave a wave of his hand to come across; that the motor-driu-r 
thereupon started to make the crossing in the usual way, and when 
the car had got on the third track was struck by the rapidly 
approaching passenger train. He also stated that the first tiling 
he saw was the engine “practically right on the automobile." 
The brakesman says he gave no signal of any kind to the drher uf 
the motor-car.

The negligence which the several plaintiffs charge against the 
defendant company consisted in an alleged invitation on the part 
of the officials of the defendant company, meaning thereby the 
brakesman, extended to the occupants of the car, to cross the 
tracks after the separation of the train at the crossing. It was 
further charged that, as there had been previous accidents at the 
crossing to the knowledge of the defendants, they were guilty of 
negligence with reference to the accident in extending an invitation 
to cross. On particulars lieing requested by the defendant com
pany, they were furnished, and therein it was alleged that “the 
crossing of the said highway w here the death of the deceased took 
place, at a high rate of speed and without the stoppage or slow ing 
up of the said locomotive and without giving any warning to the 
deceased of the approach and speed of said locomotive," was 
negligence.

It is dear from the evidence, and the trial Judge so found, that 
the statutory warnings by whistle and bell of the approach of the 
passenger train were given. He also came to the conclusion that 
it was “quite impossible to find that l’idgen gave anv signal to 
the driver of the motor-car to go forward." This findn'g of fact 
we could not, upon the evidence, disturb, and it prevents the 
plaintiffs succeeding on any alleged invitation on the part of the 
defendants through their brakesman. It also made it unnecessary 
for the trial Judge, as he himself states, to consider the further 
question which might have arisen had he come to a different
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conclusion, namely, whether, if there had lieen such an invitation, 
it could he held to lie negligence for which the company would be 
liable to the plaintiffs. The duty which the brakesman and the 
other employees in charge of the defendant company's freight 
train had to discharge at the time was to clear the crossing, in 
compliance with sec. 311 of the Railway Act, 1919, 9 & 10 Geo. V. 
(Dom.), ch. 68 which is as follows:—

“Whenever any railway crosses any highway at rail level, the 
company shall not, nor shall any of its officers, agents or employees, 
wilfully permit any engine, tender or car, or any portion thereof, 
to stand on any part of such highway, for a longer period than 
fi\c minutes at one time.”

That did not cast any duty on the railway company, through 
the brakesman or otherwise, to notify the driver of the motor-car 
that the train was separated and that he might cross in safety. 
The motor-ear driver was in a position to see for himself when the 
crossing had lieen cleared. It was his duty to cross with due regard 
to his own safety and that of the others in the car with him. It 
was a negligent thing to leave the place of safety, where he was, to 
the south of the four lines of track, and bring his car in close prox
imity to or upon one of the main t racks and in a position of danger 
during the process of the separation of the freight train and liefore 
it had actually occurred. There was a plain view for nearly a mile 
up the track in the direction from which the passenger train was 
runiing. and it seems extraordinary that none of the occupants of 
the car had observed its approach.

The engine-driver of that train testified that he was running at 
a speed of from 50 to 55 miles an hour when the engine ran over 
the two torpedoes, and he thereupon “answered them and reduced 
speed somewhat.’’ Before he got to the whistling post, which is 
about a quarter of a mile east of the crossing, he saw the freight 
train on the passing track, and thereupon released the brakes to 
prevent the engine losing any more speed. He than gave the 
statutory signals for the crossing, namely, two long and two short 
whistles, starting the automatic liell on the engine. Neither he 
nor his fireman saw anything of the motor-car until they were 
almost upon it, when the latter shouted, and the engine-driver 
immediately threw his brakes into emergency. It was then too 
late to avoid the accident.
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The trial Judge dealt in a clear and satisfactory way with the 
question of speed, as follows:—

“There was a suggestion that the train was travelling at an 
excessive rate of speed, not an unlawful rate of speed, because 
sec. 309 (e) of the Railway Act, which requires the train to slow 
down to 10 miles an hour at the crossing if there has lieen at the 
crossing an accident since the 1st January, 1905, has no application, 
but excessive because the railway company knew that a long 
time ago persons had met their death at that crossing. I allow ed, 
subject to objection, evidence to be given that persons had 
met their death at the crossing many years ago. The evidence 
that was given was very meagre. If it really established that 
persons were killed at the crossing, it leaves us entirely in^ the 
dark as to the circumstances under which they were ki led, 
and the mere fact that they were killed cannot be evidence, as it 
seems to me, that the crossing is a dangerous crossing, or is a 
crossing which it is dangerous to pass over at a high rate of spvvd

“On the other hand, there is evidence that the crossing is a safe 
one. Those who were killed there, if any were killed, may quite 
well have l>een killed through their own fault, and not liecause of 
anything that is wrong with the crossing, or from any negligence 
on the part of the company,”

Reference to Grand Trunk It.W. Co. v. McKay (1903), 34 Can. 
S.C.R. 81, at pp. 89, 90.

But it was argued that, even though there was no duty as to 
the rate of speed otherwise, when the torpedoes were heard the 
engine-driver of the passenger train should have slowed down to 
a lower rate of speed than he did, and that, had he done so, the 
accident might have lieen avoided. He did hear and heed the 
warning of the torpedoes in so far as it was his duty to do so, 
namely, until he saw that the freight train was off the main and 
on to the passing track. When he felt assured of this, he had the 
right to proceed as usual, which he did—certainly unless he saw 
some danger ahead in time to do something to avoid it. Here, 
when the imminence of the accident became apparent, he did all 
he could, but it was too late.

The duty to respond to the signal of the torpedoes for the 
purposes indicated, and to which proper response was apparently 
made, cannot l>e effectually appealed to by the plaintiff so as to
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make the defendants liable on the score that if the engine-driver 
had, on account thereof, slowed down more, the accident might 
not have occurred : W alsh v. International Hridge and Terminal Co. 
(1918), 45 D.L.R. 701, 44 O.L.R. 117.

1 am unable to see from the evidence that negligence on the 
part of the defendants could properly be found, and I would there
fore affirm the judgment of the trial Judge dismissing the actions, 
and would dismiss the apjieals, with costs, if asked.

Mulock, C.J. Ex., agreed with Sutherland, J.
Riddell, J.:—The accident out of which these five cases arose 

is of the kind which has been occurring from time to time for more 
than half a century, and may tic expected to recur so long as the 
exigencies of life require speedy transmutation, and our poverty 
or our indifference tolerates the continuance of the death-trap 
known as the level crossing.

Leading from the town of Bowman ville to the summer colony 
on the shore of Lake Ontario is the harf road : this crosses the 
line of the Grand Trunk Railway south of the town, and at this 
crossing—level, of course—are four lines of rail. The regular 
double track is found running from the east across the Wharf 
road, making the second and third lines of rail at that place. 
The southerly of these two lines, at a ]»iim over 1,500 feet east 
of the road, and a short distance east of the whistling )>oat, throws 
off a line to the south, and this line runs west across the road, 
forming the first line (counting from the south). There is also a 
switch-line to the north of these three lines, forming the fourth 
line—this was the "passing track,” i.e„ the track ujion which 
trains were plaml to allow the passing of faster trains on the main 
tracks.

On the 11th August, 1917, a freight train of (13 cars came from 
the east towards Bowman ville station on track No. 3, arriving 
about 4.15 p.m.; it stopped on this track until an east-bound 
passenger train, then at the station, pulled out on its way east. 
This stop was about the semaphore.

The “Limited,” a fast passenger train from the east, was 
times! to arrive on the same track in a short time, and consequently 
the freight train was “delayed on the main track under circum
stances in which it may be overtaken by another train,” and rule 
99 of the railway company came into force. This requires the
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flagman to go back immediately a sufficient distance from his 
train to insure full protection and place two torjiedoes on the rail 
not more than 200 or less than 100 feet apart on the rail on the 
same side as the engine-driver of the approaching train. This the 
flagman, I’idgen, did: he then had to go to his own train, which 
was aliout to go forward in order to go upon the “passing track,” 
No. 4—of course, the object of this rule is the protection of the 
trains, and it has no reference to crossings, etc., Ix'ing the same 
whether there were or were not crossings in the vicinity.

The freight pulled west to the switch for the “passing track,” 
and then backed down on the “ passing track ” to aw ait the passing 
of the “Limited;” and it stood across the highway of the Wharf 
road, having about 35 or 40 cars east of the road.

The train having stopped, the flagman, who was at the rear, 
moved westward along the train, "with the intention of making 
an opening”—to cut the train at the road. Of course, it was his 
plain duty to do this to allow any travellers to pass: the statute, 
sec. 311, gives the maximum time, the sujierior limit of the time, 
during which traffic can lie obstructed lawfully, as five minutes: 
but, irresiiective of the statute, the railway company have no 
right to stop the highway for a longer time than is reasonably 
necessarv—or when it is not, reasonably necessary. The freight 
train could not go forward until the express train had passed, and 
it could not he necessary for it to lie fully coupled until that time.

Moreover, while it is not so stated in so many words, it would 
seem that the five-minutes’ limit was reached or about reached - 
rule 86 provides that “an inferior train must clear the time of a 
superior train in the same direction not less than five minutes;” 
if this rule was olieyed, and there is nothing to indicate that it was 
not, the statute applied.

However that may lie, it was the duty of the train-crew to cut 
the train at the Wharf road.

An automobile came along the Wharf road from the south 
tow ard the crossing, with six persons, including the driver, Fletcher; 
and stopped about 10 or 15 feet south of the south track. Hotelier, 
after a stop of two or three minutes, got out of his car and went 
east along the train toward the caboose—the automobile passengers 
were in a hurry to catch a train for Toronto on the < ’anadian 
Pacific Railway, which passes the town further north than the
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Grand Trunk Railway. Fletcher and Piclgen had a short con- 
xersation, given hy the latter thus: “He asked me how long 1 as 
going to keep the crossing blocked. I replied that we had five 
minutes to block the crossing, and I think that he said that he 
wanted to get up town to catch a C.P.R. passenger train, and with 
that I replied 1 would make the opening as quick as I could."

Pidgcn then separated the air-hose from the south side of the train, 
and ga ve a signal to back the train, in order to slack the draw-bars, 
and enable him to uncouple. Hcreceivednoanswertothissignal— 
the engine-driver was on the right side of his engine, and therefore 
on the other side of the train, out of view of the flagman’s signal, 
bidgen then crossed over to the north, took a few steps to the east 
to where the cut w as to tie made east of the travelled way, signalled 
for a slack, the signal was answered from the engine, the engine- 
driver gave the slack, l’idgen “raised the locking block on the 
car," and thereby made the cut, signalled to the engine-driver to 
draw ahead, the signal was obeyed, and the cars were pulled west 
over the crossing, leaving part of the train to the east anti a clear 
passage along the highway.

The automobile had not waited for this movement to lie com
pleted: I’idgen, when an o|>cning was made and the railway cars 
were just pulling over the crossing, caught sight of the front of the 
automobile ujm>ii the west-bound track No. 3; at the same moment 
he heard the rush of the “Limited;" he shouted, “Look out for 
No. 1,” but neither he nor any one else could then do anything— 
the engine of the “Limited” struck the automobile, killing five of 
its occupants on the spot, and seriously injuring the sixth, Frank 
Walker.

These actions were brought against the Grand Trunk Railway 
Company in consequence: they were tried together before Mr. 
Justice Rose without a jury at Toronto, in November last, and 
resulted in a verdict for the defendants; the plaintiffs now apjieal.

The appeal was argued with very great skill and the utmost 
candour by Mr. Roaf for the plaintiffs; but 1 am unable to find any 
error in the judgment complained of.

The first ground of complaint is the speed of the “Limited.”
As was pointed out in drawl Triad; li.W. Co. v. Ilainer (1005), 

3(i Can. S.C.R. 180, at p. 199, “the question of speed is not as a
41—53 D.L.R.
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rule very important. The accident could not have happened 
unless the ]-erson was at that particular moment on that portion 
of the line. Had the train been faster he would not have been 
there; had the train been slower he would not have been there; 
had he been faster or slower he would not have been there." The 
significance of the sjiecd of the train is rather on the question of 
contributory negligence—a very fast train may acquit the plaintiff 
of negligence in not avoiding the accident after he saw or should 
have seen the danger.

So far as concerns those using a highway at a railway crossing, 
it has been laid down by authority by which we are bound that no 
action can lie based u]>on alleged excessive speed: Grand Trunk 
/Ml". Co. v. McKay, 34 Can. S.C.R. 81. There the findings of the 
jury were that the rate of speed was dangerous for such locality - 
the Supreme Court of Canada held that it was not for a jury to 
pass u]>on the rate of speed—vSedgcwick, J., at p. 89: “I think 
. . . there is no limitation to speed unless it is prescrils d by 
the Railway Committee." Davies, J. (now’ C.J.), at p. 101: “The 
rate of speed at w hich the train could run across the level highway 
crossing was a matter for the determination of the Railway 
Committee.” Killam, J., agreed with Davies, J., as did the < liief 
Justice, Sir Henri Elséar Taschereau.

This law was adopted by this Court in Minor v. Grand Trunk 
R.W. Co. (1917), 35 D.L.R. 106, 38 O.L.R. 646.

FoUick v. Wabash ft.ft. Co. (1919), 48 D.L.R. 526,45 O.L.R. 528, 
was cited as opposed to this view—that was not a case of a highway 
crossing. The duty owed to a traveller on the highway and that 
to others may lie entirely different—arc entirely different in many 
cases. That is what my brother Maclaren has in mind in his 
language in Follick v. Il’a/ias/i ft.ft. Co., at p. 535: ‘‘It cannot 
surely lie pretended, for instance, that a high rate of speed would 
not Ire negligent where the state of the road-bed or some other 
known circumstance made such speed dangerous"—my learned 
brother is not questioning the decision in Minor v. Grand Trunk 
R.W. Co. and Grand Trunk R.W. Co. v. McKay, but is jxiinting 
out that the duty to different jiereons may be different. A had 
track does not increase the danger of a fast train to travellers on 
the highway, but it does to those on the train: accordingly. quoad 
the latter, great speed may lie a breach of duty and negligence,
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although not to the former. Of course, there is no such thing as 
negligence at large—negligence must necessarily be a breach of 
duty toward some one. “The question of liability for negligence 
cannot arise at all until it is established that the man who has 
lieen negligent owed some duty to the person who seeks to make 
him liable for his negligence:” per Lord Esher, M.R., in Le Lievre 
v. Gould, [1893) 1 Q.B. 491, at p. 497; Thomas v. Quartermaine 
(1887), 18 Q.B.D. «85, especially at p. «94, per Bowen, L.J.; 
Daniels v. Noxon (1889), 17 A.R. (Ont.) 206,211 ; Woodburn Milling 
Co. v. Grand Trunk fl.IT. Co. (1909), 19 O.L.R. 276, 281 ; Bondy v. 
Sandwich Windsor and Amherslburg AMI'. Co. (1911), 24 O.L.R. 
409, 412.

We are not concerned with the duty owed to employees of the 
railway company or to passengers—or to any one other than one 
using the highway at a level crossing: to such a person, sjicaking 
generally, there is no duty as to speed. This is not to say that if 
the railway company or their employees knew of any special 
circumstance of danger they could omit the common law duty of 
ordinary care—it is simply to say that, in the absence of siiecial 
circumstances, a traveller on the highway cannot call speed an 
alisence of proper care toward him. To hold otherwise would, in 
my view, be to disregard plain decisions of Courts by whose 
authority we are bound.

Mr. Roaf with great earnestness pressed u]x>n us the circum
stance that the torpedoes placed by the freight flagman called upon 
the engine-driver to go at a slower rate. The rules, which arc as 
effective as a statute, impose ujxin the engine-driver certain duties 
when he hears torpedoes. But these duties are imposed not in 
view of a highway crossing—the existence of a highway crossing 
near has no effect upon the duties—the duties are imposed for the 
protection of the trains to prevent a pitch-in.

In Walsh v. International Bridge and Terminal Co., 45 D.L.R. 
701, 44 O.L.R. 117, this Divisional Court, and in Smith v. Ontario 
and Minnesota Power Co. Limited (1918), 45 D.L.R. 266,44 O.L.R. 
43, the First Divisional Court, pointed out that where a duty is 
created by statute for the purpose of preventing mischief of a 
particular kind, a jicrson who by neglect of this duty suffers a loss 
•f a different kind is not entitled to maintain an action for 
damages in respect of such loss—we followed such cases as Stevens v.
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Jeacoeke (1848), 11 Q.B. 731,116 K.R. 647; Garris v. ScuU (1874), 
L.R. 9 Exch. 125; LeMay v. Canadian Pacifie R.W. Co. (1890), 
17 A.R. (Ont.) 293, 300. I confess that I should be better satisfied 
had the rule been laid down that a violator of a statute is liable 
for any dan age of any kind caused by his neglect to oliey the law— 
but the rule above stated is too firmly and authoritatively fixed 
for us to change or question it.

In any case, however, I am unable to see that the servants of 
the company failed in their statutory duty.

Rule 99 provides for the flagman going back a sufficient distance 
to insure full protection and placing the two torpedoes—this he 
did: then he remains at the stop until relieved or recalled—that 
he did, as he was recalled to look after his own train. When a 
train is approaching he must display stop-signals—one torpedo is 
a stoji-signal (Rule 15, p. 63)—and, where the stopped train is 
likely to move soon, two arc laid down.

Mr. Roaf argue d that it was the duty of the flagman to remain 
in a position to have an unobstructed view of the incoming train 
and make another stoji-signal—but that is a misinterpretation of 
the rules. He was to remain only until relieved or recalled : and 
he would be violating his duty if he stopped the “Limited" after 
his own train was in safety. So long as the train was in the way, 
the semaphore should have been set against the “Limited’’—no 
doubt it was—there is no evidence ujion the point, and omnia 
prasumuntur rite esse acta—there is no complaint on this ground.

To complete the investigation as to the duties of the servants 
of the company in respect of the “ stop-signals "—the rules provide 
(15) that “the explosion of two (torpedoes) not more than 290 
and not less than 100 feet apart is a signal to reduce sliced and 
look out for a stop-signal."

When the engine-driver heard the torpedoes, he reduced 
speed, har ing first given notice by whistling twice that he under
stood the warning—sec rule 14, engine whistle signals, No. f, 
pp. 61, 62; rule 29, p. 20. The fireman "saw everything clear,” 
and, there 1 icing no danger, the brakes were raised that the engine 
should lose no more sjieed—the engine-driver himself saw that the 
freight train was on the “passing track” 1 adore he got, to the 
whistling post, a quarter of a mile east of the crossing, and had he
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further cheeked the sjiced he would have been violating his duty to 
his employers.

Then it is argued that the engine-driver was railed upon to 
stop by rule 27, p. 05: “A signal improperly displayed or the 
aliecnce of a signal at a place where a signal is usually shewn must 
be regarded as a stop-eignal, and the fact re)>ortrd to the proper 
officer.” It is most ingeniously argued that it was usual for a 
flagman to stay near his torjicdoes and give a stop-signal; and 
that, aa there was nothing of the kind here, the engine-driver 
should have considered the omission ns a stopsngnal and stopped 
accordingly. Hut this involves two errors—the rule does not refer 
to such signals as may lie made sometimes at one place and some
times at another, but to fixed signals, semaphores and the like, 
to lie found at certain places. If no such signal is shewn where it 
is to lie expected, this indicates that there is something wrong 
with the plant—for the greater caution the engine-driver must 
act as though it had lieen shewn, and rejiort the occurrence so that 
the plant may tie put in order if defective, or, if the signal has lieen 
intentionally omitted, the fact may lie made clear. The other 
error is that it is supposed that it is usual for a flagman to await 
and stoji-signal an incoming train when his own train is safe on a 
passing track.

Next must tie considered the conduct of I'idgen at the crossing, 
for it has lieen argued that what he did was an invitation to the 
traveller to cross.

The doctrine of implied invitation is generally applied against 
the owner of property who permits its use by others or mother: 
he may lie held to have impliedly represented that it was ufe so 
to lie used. Rut that doctrine has no application here: so îar as 
cutting the train is concerned, it was merely the performance of 
a duty, common law or statutory, by the company, in removing 
an obstruction out of the way of those desiring to use the highway, 
who had the right to use the highway, a right higher than the right 
of the company to olistruct—nil action would lie against the 
company for an unreasonable delay in cutting the train: Iioyd v. 
broil Siirtliern R.W. Co., [ 181)5] 2 1.11. 555.

No doubt where gate's should lie closed in case of danger, the 
opening of them is an implied assurance that there is no danger— 
«ce such cases as /fokrr/s v. IMauarc ami Hudson Canal (IS!Hi),
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177 Pa. 6t. 183; Wilson v. New York New Haven and Hartford lt.lt. 
Co: (1894), 18 R.I. 491 ; North Eastern R.W. Co. v. ll'antess (1874), 
L.R. 7 H.L. 12; Stapley v. London Brighton and South Coast fi ll'. 
Co. (1865), L.R. 1 Exch. 21, and similar cases; but that is liera use 
the gates are supposed to be closed when there is danger anil are 
placed where they are to protect from danger.

But there is nothing of that in a train obstructing a highway: it 
is not there as a protection from danger: it is a nuisance in common 
parlance, and after a time becomes a nuisance at law—how can 
it possibly lie thought that .he removal of this obstruction was an 
implied assurance that there was no train approaching? There 
was nothing more done by the flagman which could be construed 
as an invitation—the learned Judge has so found, and rightly 
found. Moreover, it is hard to see how the railway company 
could possibly be held liable for this. The relying upon so-called 
implied invitation is not favoured in our Courts: see such cases as 
Brand Trunk R.W. Co. v. Mayne (1917), 39 D.L.R. 691, 56 Can. 
8.C.R. 95; Canadian Pacific R.W. Co. v. Hay (1919), 46 D.L.R. 
87, 58 Can. S.C.R. 283.

It was suggested, rather than argued, that it was negligent on 
the part of Pidgen not to warn the travellers that a train was 
expected. If he had thought that they would go upon the track 
without seeing that all was clear and no train approaching, common 
humanity would call upon him to warn. But when he saw them 
they were some distance south of the south track in a place of 
perfect safety, and he had no thought or notice that they would 
proceed north: when he next saw them they were on the west
bound track, No. 3, and death was imminent.

We cannot make a legal duty out of what a person of extra
ordinary caution would or might do for the protection of others, 
and I fail to find anything in this case making it the duty of 1'idgrn 
or the company to warn.

In my view, there was no negligence on the part of the defend
ants: it therefore becomes unnecessary to say anything of contribu
tory negligence—it may lie that the last word has not been said 
of the position of the travellers other than the driver as to con
tributory negligence.

I would dismiss the appeals with costs if insisted upon.
Masten, J.:—I agree, and have nothing to add.
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Clute, J. (dissenting):—Appeals from the judgments pro
nounced by Mr. Justice Rose on the 21st November, 1919. dis
missing the five actions without costs. The actions were tried 
together without a jury on that day, and the apjx-als were argued 
together.

The plaintiffs in the five suits elaim damages as follows: 
Frank Walker for the death of his wife, Florence Walker, and for 
injury to himself; Helen Normoylc for the death of her husband, 
James Patrick Normoyle; Stella Connolly for the death of her 
husband, Joseph Connolly; Mary Johnston for the death of her 
son, William Johnston; and Annie Fletcher for the death of her 
husband, H. Fletcher.

These jiersons were killed on a crossing of the Grand Tmnk 
Railway near the town of Bowman ville, by an engine or locomotive 
of the defendant company crashing into the automobile in which 
the said Florence Walker, James Patrick Normoyle, Joseph 
Connolly, William Johnston, Joseph H. Fletcher, and Frank 
Walker were travelling.

The motor-car, containing the above-named persons except 
Frank Walker and Florence Walker, was coming from the south 
going north and the persons in the motor-car were anxious to 
reach the Canadian Pacific Railway station in time for a train, 
which was soon expected, for Toronto. When they came to the 
crossing at Bowman ville, Frank Walker and his wife, Florence 
W alker, who were going north, were asked to ride in the auto
mobile.

A freight train had come in from the east and stood across the 
highway on which the plaintiffs and other passengers wen- travel
ling. Harry J. Pidgen was brakesman on that train. The train 
was ()3 cars long. When the train made a stop at the semaphore, 
l'idgen placed two torpedoes on the rail, while he w as still on the 
west-bound track; he placed them not more than 200 feet apart 
and not less than 100 feet apart east of the semaphore, and when 
he had done that and had come back the train was still on the west
bound track. He did no signalling at that time. He then started 
to pull up the train over the switch, that is, the caboose past the 
switch. That was just east of the station, but the engine would lie 
“a good deal west of the station;” that would leave some of the 
ears blocking the crossing of the Wharf road, on which the pas-
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sengers referred to were proceeding, l’idgen was on the rear-end 
of the train when it stopped—on top of the caboose. When the 
train was stopped, Fidgen started to walk towards the front of 
the train; he walked over the tops of 10 or 12 liox-ears; he then 
came to a low car, and got down on the south side of the train; 
he was some 25 ear-lengths away, at that time, from the crossing. 
He was going to the crossing with the intention of making an 
opening on the highway, called “cutting” the crossing. He saw 
an automobile standing there about 10 or 15 feet south of the 
tracks. Fidgen and one of the men from the automobile, the 
driver, exchanged a few words:—

“Q. Did that party appear to have anything to do with the 
automobile? A. 1 think that he was riding in the car or had I ecu. 
He was out u]x>n the ground at that time.

“Q. What did he want? A. He asked me how long I was going 
to keep the crossing blocked. I replied that we hail five minutes 
to block the crossing, and 1 think he said that he wanted to gel 
up town to catch a C.P.R passenger train, and with that I ropliisl 
I would make the ojicning as quickly as 1 could.”

Fidgen then moved towards the train and separated the air- 
hose from the south side and gave the signal from the south side 
of the train; that was for the train to back up; the draw-bars wen' 
tight. He did not get any reply, and he then went to the north 
side of the train; he got over let ween the box-ears, ovc the draw
bars, to the north side, and took a couple of stc|)s east in order to 
lie opposite to where the o]xining would le made; that took him 
opposite the ear that was immediately adjoining where he came 
over, and that ear was letween him and the south. He then gave 
the signal to the engine-driver to slack back. The engine-driver 
immediately gave slack, and w hen he gave alack Fidgen raised the 
locking block on the ear and gave him the signal to go ahead, lie 
gave this signal from the same |>ositinn just deserilxxl. The train 
then started to move ahead. He saw the automobile just as the 
ears were pulling over the crossing, that is, the cars the engine was 
attached to. The automobile, when Fidgen caught sight, of it. 
was u]>on the west-bound main line. He says that he had given 
the automobile no signal at all at this time, and the signals above 
described were the only signals he gave. Just at that instant he 
heard the rush of No. 1. He thinks he said, “My Godl look out
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for No. 1 he turned his head away as the engine struck the motor. 
The portion of the freight train that pulled out had not stopped at 
that time; he docs not rememlier giving the engine-driver the 
signal to stop; he could not see the automobile when the crossing 
was first begun to be cut; he was just past the corner of the car, 
that is, the car that was stationary on the eastern portion of the 
train.

All the passenger# in the automobile were killed except the 
plaintiff Walker.

The trial Judge found that there was no liability on the part 
of the defendants. He says: “Vpon the evidence there could not 
lie, and there is not, any claim made that the employees of the 
company failed in any duty that they owed to the occupants of 
the motor-car to give the statutory warnings of the approach of 
the train. It is )x-rfcctly clear that those warnings wen- given."

The train was travelling from SO to 55 mile# an hour, which the 
plaintiffs contend was an excessive rate of s]x-ed under all the 
circumstances, but which the trial Judge says was not an unlawful 
rate of speed, because sec. 30!) (c) of the Railway Act, which 
requires the train to slow down to 10 miles an hour at the crossing 
if then- has liecn at the crossing an accident since the 1st January, 
1005, has no application. The contention is that the «peed was 
excessive Ix-causc the railway company knew that a long time ago 
IK-rsons had met their death at that crossing. This pleading was 
allowed subject to objection, the trial Judge holding that the mere 
fact that pensons were killed could not lie evidence that the crossing 
was dangerous or that it was dangerous to pass over at a high rate 
of speed. He says:—

"There is, then, it seems to me, only one question, or perhaps 
there are two questions in the case: (1) whether Pidgen did 
anything that was negligent; and (2) whether, if he was negligent, 
his negligence was in the performance of his duty so as to make 
the company responsible.

“Upon the evidence I think it is quite impossible to find that 
Pidgen gave any signal to the driver of the motor-car to go forw ard. 
Walker, who thinks—I say thinks because I credit him with doing 
his best to give a faithful account of the occurrence—-Walker 
thinks that Pidgen cut the train from the south side, gave his 
signal to the engine-driver from the south side, and from the same
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south side gave a signal to the driver of the motor-car to advance. 
Upon Pidgen’s own evidence, corroborated as it is by the engine- 
driver, I think it is quite impossible to escape the conclusion that, 
while Pidgen had given a signal from the south side, which was 
unseen by the engineman, who w as in his proper place on the right 
hand side of the cab, the effective signal was given from the north 
side. I think, then, that if, after the train was cut, Walker saw 
any movement of Pidgen's arms, what he saw was Pidgen’s signal 
to the engineman to go forward, or possibly the signal which the 
engineman thinks Pidgen gave him to stop after he got clear of the 
crossing. Where Pidgen was standing, it is quite possible that, 
as the motor-car advanced, Walker, sitting where he was in the 
car, could see Pidgen give these signals to the engineman; and he 
may have thought that they were signals directed to the driver 
of the motor car.”

The trial Judge expressly finds that no signals were given by 
Pidgen to the motor-driver, and that the latter acted erroneously 
in mistaking the signa1 directed to the engineman for the signa' 
directed to himself.

The plaintiffs’ counsel contends, however, that Pidgen, know
ing that these people were waiting to cross the track, and telling 
them that he would make an opening as quickly as he could, ami 
then making the ojioning, thereby invited them to cross, notwith
standing the proximity of the oncoming train, which for some 
reason or other they failed to observe. The trial Judge says that 
with this he is unable to agree. He then refers to sec. 311 of the 
Railway Act, which provides: “Whenever any railway crosses any 
highway at rail level, the company shall not, nor shall at y of its 
officers, agents or employees, wilfully permit any engine, tender or 
car, or any portion thereof, to stand on any part of such highway, for 
a longer period than five minutes at one time.” “ It was therefore 
the duty of Pidgen and the rest of the train-crew to break the train 
and clear the crossing within five minutes of the time of their 
arrival. Pidgen promised to endeavour to break the train and 
clear the crossing in less than fiv e minutes, and he probably suc
ceeded in so doing.”

In effect, the trial Judge holds that the removal of the train, 
it being Pidgen’s duty to remove it in order to leave the highway 
clear, cannot be construed into a representation that the travellers
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were now free to proceed, without looking at the through track to 
see whether a train was approaching. He holds also that there 
was no negligence brought home to the company, and docs not 
deal with the question of contributory negligence. Fletcher was 
the driver of the car, and he finds that Fletcher was guilty of 
negligence, and that his widow cannot succeed. He save: “The 
others, I take it, would not be affected by negligence on the part 
of Fletcher, but would be affected by negligence on their own 
individual parts . . . The suggestion is that they were 
guilty of negligence ill allowing Fletcher to proceed w ithout warn
ing him of the danger into which he was running."

It will be seen that the trial Judge takes the view that the 
question rests u)>on whether or not Pidgen was guilty of negligence.

In my view of the case, the action of the driver of the “Limited" 
and the action of Pidgen as above descrilied should be considered 
together, and the question is, whether one or both were guilty of 
negligence that caused the accident; and, if so, whether the defend
ants are responsible for that negligence. The case, as it presents 
itself to my mind, is as follows:—

The facts are undisputed; the finding that no direct signal was 
given to the driver of the motor-car is conceded; but it is con
tended that, upon the undisputed facts, there is negligence on the 
part of Pidgen or the driver of the “Limited" train, or both, for 
which the defendants are responsible, as well as excessive sjrecd.

The case cannot be projicrly viewed without realising exactly 
what was done and what its natural effect was. Pidgen placed the 
torpedoes as above descrilied. Johnson, the engine-driver of the 
“Limited," who has had 38 years’ experience, says he was running 
in the neighbourhood of 50 to 55 miles an hour, and that when he 
was east of the whistling post he came on two torpedoes. That 
called for an answer by two whistles and for reduced s]>ced. He 
reduced the speed about 5 miles an hour, and said that if the 
fireman saw everything clear it is then his duty to release the 
brakes; he released the brakes to allow the engine not to lose any
more s]ieed. He blew the whistle for the crossing—two long and 
two short.

“Q. You started your bell . . .? A. . . . it seemed 
to me just about an engine-length, my fireman called to me to 
whoa.’ I think those were the words he used, so I know there
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was some danger there, and I immediately threw my brakes into 
emergency, and no sooner had I done that than I felt the crash."

He nays he saw a freight-train on the “passing track” before he 
got to the whistling post. He applied sand to the rails.

“Q. But, notwithstanding that, you ran into this car? A. 
Oh, yes.

“Q. You were going too fast? A. Yes, and too close a call." 
(Meaning, I suppose, that he was going too fast to stop the train.)

Rule No. 15 of the Grand Trunk Railway Company’s ojienitiiig 
rules provides: “The explosion of one tor|>edo is a signal to stop; 
the explosion of two not more than 200 and not less than 100 feet 
apart is a signal to reduce speed, and look out for a stoji-eignal.” 
Rule 99 provides among other tilings that “whim a train sto;is or 
is delayed on the main traek under circumstances in which it may 
be overtaken by another train, the flagman must go liack im
mediately with stop-signals, a sufficient distance from the train to 
insure full protection, at least . . . The flagman must, after 
going back a sufficient distance from the train to insure full 
protection, take up a position where there will lie an unobstructed 
view of him from an approaching train. The flagman must always 
on the approach of a train display stoji-signals, and, if not already 
done, place two torpedoes on the rail, as lieforc descrilied, and then 
return 100 yards (2 telegraph )w>les) nearer the protected point.”

The way the case presents itself to me is this: The men in 
charge of the freight train thought it necessary and pro|>er to 
protect that train from the oncoming “Limited," by placing 
torjiedoes lieyond the whistling jiost: this was done for their own 
protection. It was while the torpedoes were so placed, and while 
the freight train was blocking the highway, that Pidgen, acting 
in the ordinary course of his duty, was applied to by the driver of 
the automobile. It is a fair inference, almost unavoidable, that 
he must have known that the “Limited" was coming on, and that 
it was sufficiently close to make it necessary to clear the main 
line in order to protect himself. With that knowledge, he got his 
train clear of the road, and, when applied to by the driver of the 
motor-car, replied as aliove stated, viz., that he would make the 
opening as quick as he could. At this time he was acting for the 
railway company; he had knowledge that the “Limited" was 
coming. Although his first duty was, under the statute and rules.
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to clear the highway, he had a further duty to perform, in my 
opinion, to the public. Having knowledge of his duties, it must 
be presumed that he was familiar with the trains. Knowing that 
the “Limited" was eoming on, and so near as to endanger his own 
train, he placed the cautions (torpedoes). When applied to by 
the driver of the automobile, it was his duty—a duty which he 
owed to those in the motor-ear as part of the public—to state to 
them, or to the person who applied, the danger they were running 
in crossing the track at that time. In my opinion, it was gross 
negligence upon his part, when he had the knowledge within 
himself and was acting upon it, not to give that same knowledge to 
the public who were in danger. If he thought that the torjiedoee 
placed by him were a suEcient protection, and if they were a 
sufficient piotection to stop the train, then the driver of the 
“Limited" was guilty of negligence in not acting ujion this notice 
and slowing down. It is said that he was excused for this, I «.‘cause 
no danger-signal was up. The answer is that, if he had a right to 
disregard the notice and drive ahead 45 to 50 miles an hour, then 
Pidgen, who was cutting the freight-train to clear the highway, 
should have known, and did know, that when he cleared the main 
line of his train the express would come on, and therefore, acting 
as a reasonable man should act, he should have given notice to 
those waiting to cross. What he did by his action and by his word 
was to invite the motor-car to cross when the opening was made: 
it w as a trap into which the motor-driver ran ; set no doubt inno
cently in the sense of non-intention, but nevertheless a trap.

In my opinion, it is erroneous to hold that there was no duty 
cast upon Pidgen and the driver of the “Limited” at this stage. 
1 take it that, aside from the rules and statutes, men in the employ
ment of a company such as the flrand Trunk Railway Company 
have a duty to perform, and that is, u]>on occasions which arise, 
to act with reasonable care, not only towards the company, but 
towards the public, in order that lives may not be endangered. 
Could it l>c said that, if Pidgi-n had seen the “Limited" coming, 
he should stand by as an employee of the company and do nothing 
to pn feet life? Does it make any difference that, although he did 
not see the train at this moment, he knew it was eoming and was 
so near, and still did not take the reasonable precaution w hich was 
obvious to any ordinary man, I think, to notify the motor-car
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and its occupants that it was dangerous to cross at this moment? 
In my judgment, on the undisputed facts, there is strong evidence 
of negligence on the part of the railway company, through their 
employees or employee, which caused the accident, and none of 
the plaintiffs arc responsible for any negligence on the part of 
Fletcher, the driver of the motor-car, as they were simply pas
sengers in the car.

In the case of Ham v. Grand Trunk R.W. Co. (1860), 11 U.C.C.P. 
86, at p. 90, Draper, C.J., in giving the judgment of the Court, 
says.—

“ I do not interpret these provisions to mean that if the company 
have on their locomotive a bell or whistle, and ring the one or 
sound the other as is set forth, they are consequently freed from 
responsibility for damages that may lie occasioned by the use of 
their locomotives upon the railway, but rather to make it impera
tive that these precautions shall be adopted, and that the absence 
of them shall entitle any jierson suffering damage I'rom the neglect 
or omission, to recover compensation. There may be many other 
acts of negligence which will entitle a sufferer to compensation, 
though these requirements are exactly fulfilled."

I think the appeal should lie allowed and the judgment of Mr. 
Justice Hose set aside in all the cases. The question of damages 
was not argued : that should lie spoken to or a new trial granted to 
have them assessed in rase the parties cannot agree.

In the case of Fletcher, the question of contributory negligence 
was not tried. There should lie a new trial with costs to the plain
tiff of this appeal, and of the former trial. The plaintiffs in the 
other cases arc entitled to the costs of the action and of this appeal.

Appeal« dismiss»/.

FERGUSON Y. JENSEN.
O’BRIEN T. JENSEN.

Swtkalcheu-an Court of Apjieal, HauUain, Xeu/anda, /.amont ami
Klurmd, JJ.A. July 11, l»S0.

Imprisonment (§ I—1)—What constitutes.
In order to constitute an imprisonment then- must Is- nn tctual 

detention, n limitation of the freedom of motion in nil directions, although 
the detainer need not be forcible, and nstunuption of control may con
stitute Imprisonment.

[tlrainyrr v. Hill (183R), 4 Ring N.C. 212, 132 E.R. 7ti9; Arroasinilh 
v. Le Menuritr (1S0I1), 2 Bos. & P. (X.R.) 211, 127 E.R. 1105; Brri.v v. 
Adarnmn (1827), 6 B. A C. 528, 10K E.R. 540, referred to. Hinl v. ,/ 1 
(1845), 7 Q.B. 742, 115 E.R. this, followed.|
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Appeals by defendant from tlir trial judgments in t«o actions 
for false arrest and imprisonment. Reversed.

T. P. Morton, for appellant.
F. F. MacDermid, for respondents.

Fehovson v. Jensen.
Havltain, C.J.S. :—This is an action for false imprisonment, 

and I think the appeal should lie allowed on the ground that, 
under the facts of the case, there was no imprisonment at all.

The facts of the case are shortly as follows:
An information was laid before the defendant charging the 

plaintiff with theft. The defendant thereupon issued Ids warrant 
for the arrest of the plaintiff, and it was sent to the provincial 
police at Saskatoon for execution. The defendant was not at 
that time a Justice of the Peace, and had no authority to take 
an information or issue a warrant. The only evidence as to the 
facts constituting the alleged false imprisonment is that of the 
plaintiff himself, which is as follows:

Q. What was the first intimation you hail of the warrant? A. On 
June 17, 1918. Ij What hap|iened? A. The provincial police telephoned 
me to go down to their office, they had this warrant. Q. At which place? 
A. Saskatoon. Q. Who was the officer in charge there? A. Inspector 
Smith. Q. You were telephoned ami as a result of that you went to see Smith? 
A. Yes. tj. And did he shew you the w at rant? A. He told me he had a 
warrant, ami he t el my recognisance together with surety and let me out on 
bail. Q. Where is the recognisance, do you know? A. I left it with tlu) 
insjieetor. Q. Did you see the warrant at that time? A. Yes, he had it with 
him. Q. Inspector Smith had the warrant? A. Yes.

This evidence does not, in my opinion, disclose an actual or 
constructive imprisonment. There was no detention or loss of 
freedom in this ease. Set1 Lord Marnagliten in Syed Mohamad 
Yuxuf-ud-din v. Sec'y of State for India in Council (1903), 19 
T.L.R. 496, at page 497.

“Nothing short of actual detention and complete loss of freedom 
would support an action for false imprisonment.”

There must lx1 a detainer and it must absolutely limit the 
freedom of motion in all directions. The detainer need not 
lie forcible, as by laying on of hands, for assumption of contrôl
as in Grainger v. Hill (1838), 4 Ring NX'. 212, 132 E.R. 769— 
may constitute imprisonment. There seems to me to lie an 
essential difference lietween the case of a man voluntarily going 
with a police officer who says, “You are my prisoner,” and that
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of a man who voluntarily responds to a telephone request to call 
at the police office. In the one case there is at least a constructive 
imprisonment brought about by the “assumption of control” 
by the police officer acquiesced in by the party. In that case 
there is a constructive imprisonment, although no force is exer
cised. The party arrested feels that he is obliged to go with the 
police officer.

In the other case, the party’s freedom to go wherever he 
pleases is not interfered with. He has an escape oj>en to him. 
That is the situation in this case, and on the authority of Bird v. 
Jones (1845), 7 Q.B. 742, 115 ER. 668, I would hold that no 
false imprisonment has l>een proved. Fee also Arrow smith v. 
Le Mesurier (1806), 2 Bos. & P. (N.R.) 211, 127 E.R. 605; Berry 
v. Adamson (1827), 6 B. & (’. 528, 108 E.R. .546.

The appeal should, therefore, lie allowed with costs, the judg
ment below set aside, and judgment entered for the defendant with 
costs.

Newlands, J.A.:—This is an action for false imprisonment. 
The plaintiff Ferguson’s evidence as to his arrest is as follows:

A. The provincial police telephoned me to go down to their office, they 
had this warrant, Q. At which place? A. Saskatoon. Q. Who was the 
officer in charge there? A. Ins|>ector Smith. Q. You were telephoned and 
as a result of that you went to see Smith? A. Yes. Q. And did he shew you 
the warrant? A. He told me he had a warrant, and he took my recognizance 
together with surety and let me out on bail.

The plaintiff went down to Unity the next day and appeared 
lie fore the defendant, was remanded to another day and gave 
further bail to appear on that day, when he appeared and the case 
against him was dismissed.

In Berry v. Adamson, 6 B. & C. 528, 108 E.R. 546, Lord 
Tenterden, C.J., said at page 530 :

This was an action against the defendant, for arresting the plaintiff and 
keeping him in prison. Now, has he either actually or constructively been 
arrested and kept in prison? The case of Arrowsmith v. Le Mesurier shews 
that he has not. That case was much more favourable to the idea of a con
structive arrest than this. There a constable went to the plaintiff with a 
warrant to arrest him on a charge of conspiracy, and exhibited the warrant, 
and afterwards the plaintiff accompanied the constable to the magistrate, and 
yet it was held that the warrant had been used only as a summons, and that 
there was no arrest. Here the officer's man did not take a warrant with him, 
nor did he tell the plaintiff that he came to arrest him, but merely gave notice 
of the writ, and asked him to fix a time for giving bail. I think, therefore, 
that the nonsuit .was right.
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In Arrowsmith v. Le Me tuner, 2 Pos. & P. (N.R.) 211, 
127 ELK. 60.r>, alxive referred to, Mansfield, C.J., said at |>a#e 
211:

I can suppose that an arrest may take place without an actual touch, as 
if a man be locked up in a room; but here the plaintiff went voluntarily 
before a magistrate. The warrant was made no other use of than as a sum
mons. The constable brought a warrant, but did not arrest the plaintiff. 
How can a man’s walking freely to a magistrate prove him to be arrested? 
I think that the jury have done justice.

I think the circumstances in this cas » are similar to the above 
two cases, and that the warrant was only used as a summons.

The apj>eal should, therefore, he allowed with costs.
O’Brien v. Jensen.

Havltain, C.J.8.:—This appeal should be allowed for the 
reasons given in the case of Ferguson v. Jensen, ante page 616.

In this case there is absolutely no evidence of imprisonment 
at all. The plaintiff was never communicated with by the police, 
but, on information given to him by Ferguson, voluntarily pro
ceeded to Unity to appear in the magistrate’s Court.

Appeal allowed with costs. Judgment below set aside, and 
judgment entered for defendant dismissing action with costs.

Nkwlands, J.A:—In O'lirien v. Jensen, which was consolidated 
with Ferguson v. Jensen, for the purposes of trial and appeal, 
the alleged arrest was, according to the evidence of O'Brien, the 
plaintiff, made in the following manner:

A. I went to Saskatoon on the 18th for some material for the house. 
Q. Yes? A. And I met Ferguson on the street, and “Hello,” he says, 
“There is a warrant out for your arrest, you have got to come to Unity with 
me.” That is the first, I heard of it. Q. That is the first you heard of it? 
A. Yes. Q. And were you arrested? A. Well, Q. What hap
pened to you? A. I thought Ferguson was running some kind of game on 
me, till I saw Ferguson beckoning to me with Provincial McCauley. Q. 
Sergeant McCauley? A. Yes, and 1 went over, they beckoned me across, 
and Sergeant McCauley says to me, “You are going to Unity to-day” and 
1 said "Yes, sir,” and Ferguson says “Yes, he is going up with me.” Q. And 
did you enter into recognizances there? Did you give bond? A. Not right 
there. Q. Did the officer take you? A. No, but from the way he 8|>oke I 
knew I had to go or he would take me. Q. And where did you go? A. He 
went to Ferguson and said “He is to go up with you," and Ferguson said 
“Yes.” Q. And did you go to Unity with Ferguson? A. Yes, sir.

He then gave bail and the case against him proceeded in the 
same manner as the Ferguson ease, and was dismissed in the same 
way.
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In this case also, the warrant was used as a summons, and 
then1 was no arrest either actual or constructive, and in this case 
also, the apjx-al should lx1 allowed w ith costs.

Ferovson v. Jensen.
O'Brien v. Jensen.

Lamont, J.A.:—This is an action for false imprisonment. 
The gist of such an action is the imprisonment. So far as Ferguson 
is concerned, what took place is this: the defendant, who Imd 
ceased to he a Justice of the Peace, issued a warrant for his arrest 
and forwarded it to Saskatoon for execution. The officer who 
received it in Saskatoon telephoned Ferguson to come down to 
his office, that he had a warrant for his arrest. Ferguson did so. 
and entered into a recognizance to appear at Unity Ixdore the 
magistrate. So far as O'Brien is concerned, he learned from 
Ferguson that a warrant had issued for him also; so he voluntarily 
went with Ferguson to Unity to appear Iwfore the magistrate on 
the day on which Ferguson, under his recognizance, was to apjx-ar. 
Do these facts shew imprisonment of either of the plaintiffs? 
The law on the point is summed up in the notes found in 27 Hals., 
page 878, note to para. 1551, as follows:

Mere wonts cannot constitute an imprisonment. If C. gives D. in charge 
to a [silice officer, but the officer does not take D. into custody, them is no 
imprisonment Berry v. Adamaon, 6 B. & C. 528, 108 l'. H. 540.

To constitute an imprisonment there must be a detention {Whatley 
v. Pepper (1836), 7 C. 4 P. 506. . If a police officer tells the |s'raoii
charged that he must go with the officer, and the [lerson charged submits and 
goes, tIlia is an imprisonment, although there is no touching of the iwrson. 
. . . Chinn v. Marri» (1826), 2 C. & P. 361. . . If a |icrson
charged gix-s voluntarily with a polire officer to the police station without 
being taken in charge or told that ho must come, this is no imprisonment. 
Arrowamith v. I A Mesurier, 2 Bos. & P. (N.R.) 211, 127 E.R. 605.

In my opinion, Ferguson's going to the [Milice station in response 
to a telephone conversation was a voluntary act on his part. 
If he had not gone, he probably would have been arrested. It 
was to avoid the arrest that he went. His voluntary attendance 
at the police station was not, in my opinion, an imprisonment, 
for which an action will lie. Nor is there any evidence of any
thing taking place at the police station which could le called an 
imprisonment.

As for O'Brien, his attendance at Unity was purely voluntary.



53 DX.R.] Dominion Law Reports. 621

There was nothing at any time which could reasonably lie said to 
amount to an imprisonment on his part.

The appeal in lioth eases should lie allowed with costs.
Elwoop, J.A.:—These are two actions for false arrest and 

imprisonment brought by the plaintiffs against the defendant, 
in which judgment in the Fergumm action was given for 8100 
general damages, and 8180 speeinl damages, and in the O'Hrirn 
ease for $100 general damages, anil $80 special damages.

On June 15, 1918, the defendant, pur)silting to act as a Justice 
of the Peace, on the information of one McVety charging the 
plaintiffs and others with stealing three head of cattle, issued 
warrants for the arrest of the plaintiffs and handed the said w arrants 
to a police constable for execution. The commission to the defend
ant as a Justice of the Peace had, unknown to the defendant, 
lieen cancelled in the preceding February, and at the time the 
defendant did the acts complained of he was not a Justice of 
the Peace, although he was still unaware of the cancellation 
of his commission and believed that he was a Justice of the 
Peace.

A day or so after the issuing of the warrant, a police inspector 
in Saskatoon telephoned Ferguson to go down to their office, 
that they had a warrant. Ferguson went to the office of the 
provincial police, when he entered into a recognizance and was 
allowed out on bail. Ferguson subsequently went to Unity, 
where the case was to lie trieil, first on the 18th when the case 
was remanded and he entered into a further recognizance, and 
then on the 22nd, when apparently the case was dismissed.

So far as O’Brien is concerned, the only arrest— if any—that 
took place, was under tile following circumstances: On June 18, 
he went to Saskatoon for some material for a house. He met 
Ferguson on the street. Ferguson said: “There is a warrant out 
for your arrest. You have got to come to Unity with me." He 
thought Ferguson was running some kind of a game on him till 
he saw Ferguson lieckoning to him with [silice constable McCauley. 
McCauley said, “You arc going to-day?" and he said “Yes, 
sir." Ferguson said, “Yes, he is going out with me." He was 
asked, “Did the officer take you?" and he said, “No, but from 
the way he spoke I knew I had to go or he would take me.” 
Apparently Ferguson and O'Brien went to Unity together on
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the 18th, when txith raws « ore remanded until the 22ml, ami 
a bond was entered into by both of them on the 18th. On 
the 22nd they went again to Unity and the eases were dis
missed.

It was contended for the ap|iellant that, the trial Judge having 
found that the defendant aeteil bond fide throughout, no action 
lies against him. No authority w as cited to us for this proposition, 
and I ain of the opinion that the defendant, having no juris
diction at all to in any way act as a Justice of the Peace, is respon
sible for the warrants which lie issued and for anything that was 
done under those w arrants.

It was further contended that, in any event, there was not 
any arrest or imprisonment of the plaintiffs; that what tisik 
place was not an arrest in their ease. So far as the Ferguses 
case is concerned, I am of the opinion that the conversation 
which I'eiguson had with the police inspector in Saskatoon and 
the subsequent action of Ferguson in going to the police office in 
SaskaUsm and entering into bail, constituted an arrest of 
Ferguson.

In H'wxf v. Ijine et al. (1834), 6 C. & P. 774, the facts were 
tliât an attorney’s clerk accompanied a creditor to his debtor and 
pretended that lie was a sheriff’s officer. In consequence the 
debtor went away with them, not willingly, but supposing they 
hail power to compel him. It was held that it was a sufficient 
arrest to maintain trespass for falsi1 imprisonment. Tinilal, 
C.J., in summing up, at page 776, is reported as follows;

If the plaint iff was acting an an unwilling agent at the time, ami against 
his own will, when he went to his own house from that of Sanders, it was just 
as much an arrest as if the defendants had forced him along.

In Cetera v. Stanway (1835), 6 C. & P. 737, Aldcrson, H., at 
page 731), is reported as follows:

There is a great difference lictween the case of a person who volunteers 
to go in the first, instance, and that of a jierson who, having a charge made 
against him, goes voluntarily to meet it. The question, therefore, is, whether 
you think the going to the station-house1 proceeded originally from the plain
tiff’s own willingness, or from the defendant’s making a charge against her: 
for, if it proceeded from the defendant’s making a charge, the plaintiff will not 
lie deprived of her right of action by her having willingly gone to meet the 
charge.

In Chinn v. Morrit, 2 C. & P. 361, Best, C.J., at page 362, is 
reported as follows:
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1 should think it an imprisonment if a const able told me that I must go 
to Union Hall, for I should know that if I refused he would conqiel mo. I 
think it amounts to a t respass.

In Arrou'smith v. Le Mesurier, 2 Bo*. A P. (N.R.) 211, 127 
E.R. 605, reported in the note to Chinn v. Morris, .supra, and 
also in the note to H ood v. Lane, .supra, it was held that, where 
a constable shelved the plaintiff a warrant and the plaintiff went 
with the constable to a magistrate, there was no imprisonment as 
the warrant was only usi‘d as a summons.

This ease was commented upon in H ood v. Lane, .supra, by 
Tindal, C.J., as going to the very extreme point, “but,” he adds, 
“in that ease the jury found that the plaintiff went voluntarily 
with the officer.”

As I view that ease, it derides nothing more than that, in 
the circumstance* of that ease, the aceused went with the constable 
to the magistrate without compulsion. He went voluntarily and 
therefore there was no arrest. As 1 view the case at bar, however, 
when the police inspector at Saskatoon telephoned Ferguson to 
go down to their office, that they had a warrant; and he went to 
their office in obedience to that telephone message, he was just 
as much under arrest as though he had accompanied a police 
officer to the police office in consequence of a iMilice officer having 
come to him personally ami stated that he must go down to 
their office, that he had a warrant. It seem* to me that Wood 
v. Lane, Peters v. Stanway, anil Clrinn v. Morris, are authority 
for the view which 1 have just expressed.

1 am of the opinion, however, that the imprisonment «Nuk'd 
upon entering into the first recognizance. This view, to my 
mind, seems to be supported by the case of Sped Mahamad Yusuf- 
wd-dm v. Secy of State for India in Council (1003), 19 T.L.H. 
496. The head-note to that case is as follows:

Where a prisoner has been arrested under a warrant on a criminal charge 
and in released on hail (lending the hearing of the charge, and the warrant is 
subsequently set aside, the time for bringing an action for false imprisonment 
runs from the (lute of the release on biiil and not from the «late of the warrant 
being set aside.

At page 497, Lord Maciiaghten is reported as follows:
But their contention was that li>c imprisonment continued until the 

warrant was set asiile. So long as the restraint «if bail lasted—anil it might 
In- taken that it laste«l until the warrant was set asiile—the ap|icllant, they 
M»id, was not a free man; he was even liable to In* mutually imprisoned through
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the action of his surety, or possibly by reason of the intervention of the 
Government. All that might be very true. But the counsel for the appellant 
did not cite any case in support of their contention. The whole weight of 
authority w as the other way. Nothing short of actual detention and complete 
loss of freedom would support an action for false imprisonment. The leading 
case on the subject was Bird. v. Jones, 7 Q.B. 742, 115 E.R. 068, in which 
Coleridge, Williams and Patteson, JJ., differed from Denman, C.J. “Home 
confusion” said Coleridge, J.,“seems to me to arise from confounding imprison
ment of the body with mere loss of freedom; it is one part of the definition of 
freedom to be able to go whithersoever one pleases; but imprisonment is 
something more than the mere loss of tliis power; it includes the notion of 
restraint within some limits defined by a will or power exterior to our own.” 
Williams, J., s|K>ke of imprisonment as being “entire restraint,” and Patteson, 
J., added, “Imprisonment is, as I apprehend, a total restraint of the liberty 
of the i>cr8on for however short a time, and not a partial obstruction of liis 
will, whatever inconvenience it may bring on him.” The old authorities 
cited in that case were to the same effect. In their I^rdsliii»’ opinion it was 
IKjrfectly clear that the apixdlant’s imprisonment did not last one moment 
after he was liberated on bail. The very object of granting bail was to relieve 
him from imprisonment.

The question of when the imprisonment determined ig import
ant in determining the amount of damages. The whole of the 
special damages were incurred after bail was given at Saskatoon, 
and consisted in expense and loss in going to and from Unity and 
in arranging for the trial.

If I am correct in my opinion, the plaintiff Ferguson is not 
entitled to any of these special damages, and his judgment should 
then1 fore In* reduced by $180.

So far as .the plaintiff O’Brien is concerned, the view that I 
take of the evidence is, that there xvas never an', attempt made 
to execute the warrant against him. It is quite t aie that he knew 
that a warrant had issued against him, and he does say that, 
from the way the officer spoke he knew he had to go or he* would 
take him; but there was nothing in the conversation that took 
place with the officer to indicate that the officer intended to take 
him, or that the officer with whom Ik* had the conversation was 
in possession of the warrant, and I think it would be stretching 
the case very far to hold, as would practically be done in this 
case, that, when* the warrant for the arrest of a person issues, 
and that person hearing of the warrant, in the way in which 
O’Brien did, goes to the place appointed for trial, there has been 
an arrest and imprisonment.
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In my opinion, therefore, in the case of O’Brien against the 8ASK* 
defendant, the appeal should lx» allowed with costs and the judg- C. A. 
ment entered in the original case dismissing the plaintiff's claim Eiwood.j.a. 
with costs. The appellants should have the costs of this appeal.

A ppeaU allowed.

STEWART ?. RICHARDSON SONS A Co. MAN.
Manitolta Court of Ap/tcal, Perdue. C.J.M., Cameron, Hogg art, Fullerton and »

Dennietoun, JJ .A. J une 10, 1920.
Principal and agent (§ III—33)—Consignment of grain to hroker—

Instructions to sell—Sale—Payment to wrong person—
Negligence—Liability of agent.

A grain merchant who has had a consignment of grain sent to him 
with instructions to sell, and who sells such grain and carelessly, and with
out making any proper investigation as to its right to receive the money, 
pay* the purchase money to another company, who represented that 
the grain should have been ship|ied to it and upon its production of the 
bill of lading and representation that it had settled with the shipper, 
is liable to such shipper for the amount of the purchase money.

The Factors Act, ft Geo. IV. 1825, eh. 04, sec. 2, even if in force in 
Manitoba (which is not decided), does not applv where the bill of lading 
itself furnishes notice that the party claiming to be the owner of the wheat 
is not in fact t he owner.

Appeal by defendant from the trial judgment in an action to Statement, 
recover the value of a carload of wheat consigned to the defendants.
Affirmed.

G. R. Coldwell, K.O., for respondent.
Perdue, C’J.M.:—This is an action to recover the value of Perdue- CJ.M. 

a carload of wheat consigned by the plaintiff to the defendants.
Macdonald. J., who heard the case, decided it in favour of the 
plaintiff and entered judgment for $1,854.81. The parties agreed 
as to the main facts which are emlmdied in the following admis
sions put in at the trial as Ex. 1 : —

Admissions.
The facts about which there is no dispute are:—

(1) The plaintiff is a fanner residing at Ralston, Manitoba, and the 
defendant is a Dominion company, with office in the City of Winnipeg and 
carrying on business in the I*rovince as grain merchants, and licensed under 
the ( irain Act as commission merchants and track buyers.

(2) The plaintiff loaded a car of No. 2 Northern Wheat at Ralston,
Manitoba, and sliipjied it on Novemlier 13, 11117, consigned to Port Arthur 
to the order of the defendants, and the plaintiff received a bill of lading 
therefor from the Canadian Northern Railway.

(3) The car was delivered on November 27 by the C.N.R. to the Port 
Arthur Elevator Co., the outturn being s<)4 bushels of No. 2 Northern Wheat 
and 1,105 pounds of screenings. The Port Arthur Co. marie out a warehouse
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receipt for the wheat in the name of the défendante on November 28 and 
notified the defendants of the outturn. The price of wlieat was fixed at that 
time, at $2.18 Fort William, for that grade, No. 2 Northern, |jer bushel.

(4) The Brandon Grain Co. bought and sold grain ami had a track 
buyer's license for the year beginning September 1, 1917, under the Grain Art.

(5) On November 14, 1917, the Brandon Grain Co. wrote to the defend
ants: “We have been advised to-day that C.N.R. car of wheat No. 79958 
shipped from Ralston was billed to your onler in place of ours, and we shall 
be glad if you will watch this car and advise us the day that it is inspected.

(6) On November 29 the defendants notified the Brandon Grain Co. 
of the grade and outturn of the wheat.

(7) Within a few days his brother informed the plaintiff that the Brandon 
Grain Co. had 'phoned to say that the car ran 894 bushels No. 2 Northern and 
1,105 (tournis screenings. The plaintiff claimed there was more wheat in the

(8) On December 18, the plaintiff came into Brandon, called at the 
Brandon Grain Co. office, signed a declaration as follows:—
Brandon Authorised capital $40,000 Winning

Brandon Grain Co., limited 
Successors to John R. Brodie

Direct Private Wire with Winning, Chicago and Minneapolis.
I'hi.nr 241 Head ('Mu e OppMÜt 1’"*' OSes

Brandon, Man.
I hereby certify that I loaded into C.N.R. Car No. 70958 not lees than 

1,000 bushels of wheat and 1 only received outturns for 894 bushels. I shall lie 
glad if you will look into this and see if you can recover the difference from the 
Canadian Northern.
Declared before me at the City)
of Brandon, in the Province of f (Sgd.) A. Stewart.
Man., this 18th day of Dec. 1917. J

(Sgd.) A. J. Abbey, Commissioner, 
and left with the Brandon Grain Co. his bill of lading.

(9) On the same day the Brandon Grain Co. wrote the defendants, and 
enclosed the documents referred to:—

"We enclose herewith bill of lading covering C.N.R. car No. 70958 along 
with affidavit as to shortage. We have made settlement for this car and shall 
be glad if you will forward settlement by return.”

(10) On December 19, the defendants delivered the bill of lading, after 
endorsing the same as now appears on the bill, to the Port Arthur Elevator 
Co., paid freight, interest and storage and received the warehouse receipt. 
On the same day, the defendants sold the wheat to the Wheat Export Co. 
and the screenings to the Port Arthur Elevator Co. and endorsed the ware
house receipt to the purchasers. The defendants received |iaymerit therefor 
and remitted the proceeds to the Brandon Grain Co., $1,860.81.

(11) On January 21, 1918, A. J. Faeey, manager and secretary-treasurer 
of the Brandon Grain Co. disappeared and the company ceastnl to carry on 
business.

(12) On January 28, the plaintiff's solicitors wrote to the defendants 
enquiring about the car, referred to the shortage in weight which lie claimed 
and asked how the matter then stood.
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(13) The plaintiff claim# the defendant converted hie wheat and aeke 
damage# and other claim#.

The bill of lading referred to in the above admissions is in the 
form approved by the Board of Railway Commissioners by Order 
No. 14591 of August 18. 1911. It is signed by the plaintiff as 
shipper and by the agent of the Canadian Northern Railway Co. 
at Ralston. On its fact», it consigns to the defendants at Port 
Arthur ear vo. 70958 purixn ting to contain 1,000 bushels of wheat. 
The only indorsement on the bill is one made by the defendants 
to the Port Arthur Elevator. The name of the Brandon drain Co. 
does not appear anywhere on the bill.

The plaintiff states that on the day he shipiied the grain he 
requested a friend. «-•* Palmer, to notify the defendants of the 
shipment and for this purpose he gave him the number of the car 
and other particulars. Palmer says he did notify the defendants 
as requested but the trial Judge is convinced this is not the case. 
Palmer appears to have bad many dealings w ith the Brandon drain 
Co. and instead of notifying the defendants of the shipment he 
sent the information to that company. The defendants shew that 
they received no notification from the plaintiff. The Brandon 
drain Co. received from some source particulars of the shipment 
so that its matmger became jtosaessed of the information which 
enabled him to write to the defendants the letter of Novemlier 14, 
and prepare the way for the fraud that he subsequently carried 
out. Palmer, no doubt, was the source of this information. But 
the fact that he did not notify the defendants of the shipment as 
requested by the plaintiff and without authority sent the par
ticulars to another person, does not in itself create an estoppel 
against the plaintiff in resect of the subsequent conduct of that 
person. The disclosure of the fact that the plaintiff had con
signed from Ralston a carload of wheat to the defendants is an 
innocent piece of information. That it would lx* afterwards used 
as the instrument of a fraud was not to lx* expected. No authority 
was at any time given by the plaintiff to the Brandon drain Co. 
to sell, dispose of, or otherwise deal with the wheat in question. 
The sole authority conferred on that company or its officers was 
to make claim on his Ixdialf against the railway company for the 
shortage in the outturn from the car and to adjust the loss. It 
was for this purjMiHc alone that he left the bill of lading with the 
Brandon conqmny.
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No authority was given by the plaintiff to the defendants to 
sell the wheat. They sold it under what they assumed to lie in
structions from the Brandon Grain Go. They sent the proceeds 
of the sale to that company although its name did not appear 
either on the front or the hack of the bill of lading. The close 
relationship of the defendants with the Brandon company, they 
being preferred shareholders to a large amount and exercising 
mon1 or less supervision over its affairs, would tend to lull sus
picions that would have arisen liad tliev been dealing with strangers 
There were suspicions circumstances ap|iearing in the trans
action wliich should have put the defendants on enquiry before 
they parted with the proceeds of the wheat. In addition to tie 
fact tliat the Brandon company’s name does not appear anywhere 
on the hill qf lading and that the grain had lieen consigned directly 
to the defendants, the company's letter of Decemlier 18, contains 
this statement: “We have made settlement for this car and sluill 
he glad if you will forward settlement by return.” Now, if the 
car Irelonged to the company, why was it necessary to state that 
they had made settlement for it? They say they have made 
settlement, presumably with the shipper, although they enclose 
with the letter a document called an “affidivat" made by him 
claiming a shortage of over a hundred bushels. This document is 
set out in para. 8 of the admissions. The plaintiff states in it that 
he “only received outturns for 8!)4 bushels.” This shewed that he 
was interested in the outturn from the car when it was unloaded 
at Fort William, notification of which w as sent to the defendants 
and by them to the Brandon company. The document is writ ten 
on a sheet of the Brandon company’s letter paper under their 
letter heading. It is presumably addressed to them. It contains 
this request: "I shall lx1 glad if you will look into this and see if 
you cun recover the difference from the Canadian Northern." 
That is, the plaintiff, the shipiier, desires them to recover for him 
the shortage on his carload of wheat. The defendants put in a 
claim against the railway company on lie half of the Brandon 
Grain Co. for shortage amounting to *159.10.

The defendants rely on the fact that the plaintiff handed his 
bill of lading to the Brandon company and, by so doing, enabled 
its manager to commit the fraud. They rely ii|)on the Imperial 
statute, (i Geo. IV. 1825, ch. 114, see. 2. The effect of that section 
is as follows :—
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Any jierson or iieraona entrusted with and in jxissession of any bill of 
hiding shall be deemed and taken to be the true owner or owners
of the goods descried and mentioned in the said
documents so far as to give validity to any contract or agreement
thereafter to tie made by such person or jiersons so intrusted and
in possession as aforesaid with any person ... for the sale or disposi
tion of the said goods; provided such person (the purchaser) shall
not have notice by such documents or either of them, or otherwise, that such 
person or persons so intrusted are not the actual and ItotiA fide
owners ... of such goods; any law, usage or custom to the contrary 
. . not wit list am ling.

In Cole v. North Western Hank (1875), L.R. 10 C.P. 354, 
Blackburn, J., said at page 363:—

And the isissession of bills of lading or other documents of title to goods 
did not confer on the holder of them any greater power than the possession 
of the goods themselves. . The transfer of the document of title by
means of which actual possession of the goods could lie obtained, had no 
greater effect at common law than the transfer of the actual possession.

Ho points out the general purpose of 6 Geo. IV. 1825, ch. 94, 
and other Factors’ Acts was to make it the law that whtre a third 
person has entrusted goods, or documents of title to goods, to an 
agent, who, in the course of such agency, sells or pledges the goods 
ho should lx? deemed by that Act to have misled any one who bond 
fide deals with the agent and makes a purchase from him or an 
advance to him, without notice that he was not authorised to sell 
or procure an advance.

1 will assume, for the purpose of this case, but without deciding 
the point, that sec. 2 of 6 Geo. IV. 1825, ch. 94, was introduced 
into Manitoba as a part of the English law as it stood on July 15, 
1870: R.S.M. 1913, ch. 46, sec. 11. How then does this enactment 
protect the defendants? The proviso in the section excludes from 
the protection afforded by it persons who have notice by the docu
ments, or otherwise*, that the person entrusted with the Dill of 
lading, etc., is not the actual owner. In Johnson v. Credit Lyonnais 
Co. (1877), 3 C’.P.I). 32, Ihamwell, L.J., says, at page 45:—

It (sec. 2) provides that it shall not apply, where by the document or 
otherwise, there is notice that the person intrusted is not the true owner of the 
gone!*. So that ^«session by A. of a bill of lading to the order of B. would not 
be within the section. I believe the documente specified in the
etiitute always mention the name of the person entitled, so that if the true 
owner has indorsed the document, or allowed it to be made out in another's 
name, there is ground for saying that he is by his own art no longer the true 
nr apparent owner of the goods, or has given the power or apparent power of 
deponing of these goods to the holder of the warrant.
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Now, the bill of lading in the present case shews that the 
plaintiff has consigned a earload of wheat to the defendants. 
There was no endorsement, order or direetion of any kind either 
upon the document or accompanying it which in any wav affected 
the terms of it or gave the Brandon company authority to receive 
the proceeds of the carload. According to the bill of lading the 
owner of the wheat is either the plaintiff or the defendants. The 
Brandon drain do. in no way appears on the bill and their |*>sscs- 
sion of the document gives them no right over the goods mentioned 
in it. They were in the position of a person who had illegally 
obtained possession of a cheque or promissory note payable to 
another person and not endorsed.

I think the bill of lading itself furnished notice to the defendants 
that the Brandon company was not the owner of the wheal. That 
company’s letter of December 18, and the document of same date 
signed by the plaintiff, gave notice to the defendants that the 
plaintiff still had or claimed to have an interest in the goods.

The Brandon drain do. had a track buyer’s license under the 
Canada drain Act, 2 Geo. V. 1917 (Dom), ch. 27. By sec. 219 
of the Act certain duties are imposed on every licensed track 
buyer, one of which is that he shall deliver to the vendor of each 
carload of grain a grain purchase note, retaining a duplicate of it 
himself. This note, amongst other matters of information, shall 
express upon its face an acknowledgment of the receipt of the bill 
of lading issued by the railway company for such carload ship
ment, the amount advanced on account, etc. Also the vendor 
shall indorse u|xin this grain purchase note his acceptance of the 
terms o the sale and his receipt for payment of the money ad
vanced. When the defendants found the bill of lading in the con
dition in which it was, they should have demanded inspection of 
the duplicate purchase note which, if there were one, would have 
given the particulars of the purchase. The inquiry in this regard 
would have disclosed the- fraud that was living perpetrated

I think the trial Judge arrived at the proper conclusion anil that 
the appeal should lie dismissed with costs.

Cameron, J.A.:—The defendants contend that they were 
justified in remitting the proceeds of the sale of the car of wheat 
in question to the Brandon Grain Co., as they could hwik to the 
indicia of authority only which the grain company possessed in



53 D.L.R.] Dominion Law Reports. 631

the bill of lading. On that Dill of lading the plaintiff appeared 
as shipper and the defendants as consignees.

Reliance is placed on the Factors Act, 6 Geo. IV. 1825, ch. 94. 
sec. 2, which provides: (See judgment of Perdue, (\J.M.,«w/c page

■

For the first time, in this Court at any rate, it is alleged that 
this Act is in force in this province. The observations of Hali- 
hurton, C.J., of Nova Scotia, quoted in Clement*s Canadian 
Constitution, 3rd ed., 1916, at page 277, are instructive:

Every year should render the Courts more cautious in the adoption of 
laws that had never been previously introduced into the colony, for prudent 
Judges would remember that it is the province of the Courts to declare what is 
the law, and of the legislature to decide what it shall l>e.

In Reg. v. Porter (1888), 20 N.S.R, page 352 at a much later 
date, the Supreme (hurt of Nova Scotia emphasized the need 
of caution enjoined by Halihurton, C.J., ami held that the English 
statute, 13 Geo. II. ch. 18, requiring a certain notice in certiorari 
cases, was not in force in that province. It was pointed out that 
that Act was not obviously applicable and necessary and that the 
Provincial Legislature had undertaken to legislate in ctriiorari 
matters and had enacted many provisions of the English statutes, 
omitting those contained in the Act of Geo. II. This last ob
servation is important and relevant in this case in view of our 
own provincial legislation on the subject of mercantile agents 
without any attempt to re-enact the above sec. 2, to which I shall 
subsequently refer.

I would refer to the judgment of Lord Watson in Cooper v. 
Stuart (1889), 58 L.J. (P.C.) 93, where it was held that the 
English common law rule against pcr]X‘tuitics could not be 
invoked in New’ South Wales to hamper the Crown in dealing 
with public lands. Lord Watson at page 96 then quotes the 
oft-quoted observation of Sir William Rlaekstone that:— 
colonist* carry with them only so much of the English law as is applicable 
to the condition of an infant colony ; such, for instance, as the general rules of 
inheritance and protection from |x;rsonal injuries. The artificial requirements 
and distinctions incident to the projierty of a great and commercial people 

. are neither necessary nor convenient for them, and, therefore, arc 
not in force.

The Act of 6 Geo. IV., 1825, ch. 94, was amended in 1842 by 
5-6 Viet. (Imp.), ch. 39. In 1889, 52-53 Viet. (Imp.), ch. 45, 
these two Acts were repealed us well as the Act of 4 Geo. IV.
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ch. 83, and the Act of 1877, 4(H1 Viet. eh. 39. Sec. 2 of 6 Geo. 
IV. ch. 94 is reproduced with amendments in sec. 2 of the Act of 
1889, 52-53 Viet. ch. 45.

In the English Sale of Goods Act, 1893, 56-57 Viet. (Imp.), 
ch. 71, we find secs 8 and 9 of the Factors Act of 1889 reproduced 
with a slight alteration. By sec. 25 (3) of the English Sale of 
Goods Act it is provided that in it the term 11 mercantile agent " 
has the same meaning as in the Factors Act. In our Sale of Goods 
Act, R.S.M. 1913, ch. 174, sec. 25 of the English Sale of Goods 
Act is reproduced as sec. 26. There is an added sub-sec. 3, of no 
importance here. By suie-sec. 4 the term “mercantile agent" 
is defined as it is defined in sec. 1 of the English Factors Act of 
1889, 52-53 Viet. ch. 45. In our Act we have in sec. 2 a defini
tion of the term “document of title to goods" not found in the 
English Sale of Goods Act but taken from sec. 1 of the Factors 
Act of 1889, which in turn was taken from sec. 4 of the Act of 1842. 
5-6 Viet. ch. 39.

In the case of the Act of 6 Geo. IV. ch. 94, we have, therefore, 
tliis situation : That Act, passed in 1825, was repealed in 1889. 
The Court of Queen's Bench was constituted by the Province of 
Manitoba in 1874 by an Act providing that the Court should 
decide all matters of controversy relative to property and civil 
rights according to the laws existing in England us the same wen- 
on July 15, 1870, so far as the same could In- made applicable to 
matters relating to property and civil rights in the province. 
This enactment has lieen re-enacted from time to time and is 
now sec. 11, eh. 46, R.S.M. 1913. In 1889 the English Act, 
repealing ch. 94, 6 Geo. IV., enacted secs. 8 and 9 as parts of the 
substituted Act, and these sections are reproduced in our Sale 
of Goods Act, as pointed out. In our Sale of Goods Act we 
also find the definition of "mercantile agent" as set out in the 
English Act of 1889 and of “documents of title" as fourni in lis
sante Act and in the Act of 1842.

At common law a iieraon in iweeeesion of gtssls could not confer nn 
another, either by sale or by pledge, any better title to the goods than lie 
himself had. Cole v. Worth Western Hank, L.R. 10 C.P. at p. 362.

Then- is an exception in the case of sales in market overt and 
an apparent exception where the jN-rson in possession had a title 
defeasible on account of fraud, which did not preclude the owner 
when there was notice.
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And the possession of hills of lading or other documents of title to goods 
did not at rommon law eonfer on the holder of them any greater |iower than 
the possession of the goods themselves.

Blackburn, J., in Cole v. North II estera Hunk, L.R. 10 C.P., 
at p. 303.

Now see. 2 of Geo. IV'. ch. 94 made an important alteration 
in the law as by it the possession of bills of lading or other docu
ments of title gave a power of selling or pledging the goods to 
those dealing bond fide with the possessor lievond any which hv 
rommon law the possession of the gcxsls gave. .See Blackburn, J„ 
L.R. 10 C.P., at page 367.

Is it possible that sec. 2 of the Act of 1825, repealed in England 
in 1889, never re-enacted or recognized by our Legislature, which 
lias, however, re-enacted in substance other English legislation on 
the same subject, is nevertheless in force in this province? Its 
existence as part of the law of this land has never lieen heretofore 
publicly asserted. We must proceed cautiously in assuming a 
function that really belongs to the Legislature which has hitherto 
abstained from exercising it in this particular matter, and 1 feel 
impressed with the view tliat sec. 2. in so far as it is an alteration 
of the common law, is not in force in this province. In my view 
of the case, however, it is not necessary to make an express hold
ing on this point.

If we take the definition of “document of title" as found in 
the English Act of 1842 (which is no doubt declaratory on the 
subject) can the bill of lading in this case le said to le a document 
used in the ordinary course of business as proof of the possession 
or control of goods? “Possession" or “control" obviously means 
possession or control by the holder for the time leing of the 
document and in this case the document indicates no proof of 
jsissession or control by the Brandon Grain Co. as on its face- it 
shews the plaintiff as the owner of the wheat, and the defendants 
as the consignees. It dess not name the Brandon Grain Co. It 
most certainly does not authorise or purport to authorise, by en
dorsement or delivery, the possessor of the document to transfer 
or receive the wheat thereby represented.

In Johnson v. Credit Lyonnais Co. (1877), 3C.P.D. 32, Bramwell, 
L.J.. subjects the language of the English statutes to a critical ex
amination which is of the greatest interest and value, commencing
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with the Act, 4 Geo. IV. ch. 83. In dealing with 6 Geo. IV. eh. 
94 he analyzes sec. 2, which was that on which the case there 
before the Court depended. He says at page 45:—

This section applies to all eases where persons are intrusted with, and in 
possession of bills of lading which suppose a right (that is, I take
it, create a presumption of a right) to the jiossession of goods. It does not 
mention “goods” themselves. It provides that it shall not apply where, by 
the document or otherwise, there is notice that the |«rson intrusted is not the 
true owner of the goods. So that the possession by A. of a bill of lading to the 
order of B. would not be within the section.

This last sentence is, in my judgment, conclusive. Outside 
the jiowcrs conferred by the possession of the documents by the 
statute, the mere possession of them by the agent is, so far as the 
defendants are concerned, meaningless. If confers no rights on 
them other or greater than would l>e given by the possession of 
the goods, to which at common law, the person in possession can 
give no better title than he himself had. These documents are 
not within the statute and by virtue of them the Brandon Grain 
Co. could confer no letter title than it itself had, which was none 
at all.

Now, did the plaintiff by his acts or conduct enable the Bran
don Grain Co. to hold itself out as having authority to receive the 
proceeds of the consignment of wheat? We may call this estoppel 
or an application of the rule that, where one of two innocent 
persons must suffer, the person who rendered it possible for the 
wrongdoer to do the wrong should suffer rather than the one 
who suffers from the agent having the opportunity.

In Johnson v. Credit Lyonnais Co., 3 (’.P.D. 32, the plaintiff 
had left both the tobacco and the indicia of title, the dock-warrants, 
with the broker and dealer from whom he had purchased the goods. 
It was contended (1) that by so doing he was estopped from 
denying the right to deal with the goods and (2) that even if the 
property did not pass the plaintiff was guilty of negligence and 
the defendants counterclaimed for damages. As to the first 
ground, Cockburn, C.J., held that the leaving of the goods or 
the indicia of title with the vendor did not, in the circumstances, 
divest the owner of his projierty, or estop him from asserting his 
right to it. As to the counterclaim for negligence, the Chief 
Justice held at pages 42-43:—

The law is, in my opinion, correctly stated by Blackburn, J., in Swan v. 
North British Australian Co. (1863), 2 H. & C. 175 at page 181, 159 E.lt. 73,
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where, after referring to what was said by Parke, B., in Freeman v. Cooke 
(1818), 2 Exch. 654, 154 E.R. 652, namely, that "negligence to have the 
effect of estopping the party must be the neglect of some duty east upon the 
person guilty of it,” he goes on to say: "This, 1 apprehend, is a true and sound 
principle. A person who does not lock up his goods, which are consequently 
stolen, may be said to be negligent as regards himself ; but, inasmuch as he 
neglects no duty which the law casts upon him, he is not in consequence 
estopiied from denying the title of those who may have, however innocently, 
purchased those goods from the thief, except in market overt.” The same 
principle would obviously apply to the case of goods fraudulently sold or 
pledged by a person left in possession of them. The rule thus laid down is 
applicable here. The plaintiff may have been negligent, and his negligence 
may have brought on the defendants the loss of the money t hey have advanced 
But the plaintiff owed no duty to the defendants—at least no duty 
wliich the law can recognise—either as individuals or as members of the 
general public. This being so, I am of opinion that the negligence
of the plaintiff neither estops him from claiming the goods in question from the 
defendants, nor gives the latter a counterclaim for the money wliich they have 
advanced to Hoffman on the security of the goods.

Now, in that ease the broker and dealer was in possession both 
of the goods and of the indicia. Here the Brandon Grain Go. 
had the indicia only. There, the negligence complained of was 
the omission by the owner to have followed the prudent and usual 
course of having the goods in question transferred to his own 
name and the indicia transferred to him. Here, it is alleged that 
the plaintiff was in fault in omitting to notify the defendants of 
the facts. Obviously the facts in the Credit Lyonnais case were 
stronger against the plaintiff's assertion of his rights of ownership 
than in this case. The plaintiff’s position and rights in this 
matter were disclosed on the bill of lading. This he retained in 
his possession until he was notified of the out turn of his grain 
and it was only then that he hand(»d it to the Brandon Grain Go. 
for the sole purpose of making a claim against the railway com
pany for an adjustment of loss sustained by him owing to the 
shortage which appeared according to the railway company’s 
return. The bill of lading was sent by the Brandon Grain Go. 
to the defendants along with the plaintiff’s declaration of loss. 
The defendants chose to shut their eyes to the contents of the 
documents lx'fore them and there was no duty whatever in the 
matter that I can see owed by the plaintiff to the defendants.

On the facts, as found by the trial Judge, the case is not 
within that class of cases where it has been held that where a
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principal intrusts his agent with the possession of the title 
(lends of any property and authorises him to raise money on the 
security thereof, a security given by the agent for a larger amount 
than that authorised, who fraudulently appropriated the differ
ence is valid as against the principal. See Brocklesby v. Tempt r- 
ance Permanent Society, [1895] A.0. 173. This case comes rather 
within Farquharson v. King, (1902) AX'. 325. The Brandon 
Grain Co. had no authority to raise money on the wheat. They 
had no authority to dispose of it. By the terms of the bill of 
lading that could only lie done by the defendants. The bill of 
lading came into the Brandon Grain Co.’s possession merely for 
the purpose of being used in connection with the plaintiff's claim 
for shortage and his letter in reference to it contains no authority 
to the railway company to pay the proceeds to any agent. The 
defendants alone were by the terms of the hill of lading authorised 
to receive the proceeds of the sale and no authority, express or 
to be implied from the acts or conduct of the plaintiff was given 
them to pay the amount to any other person than the plaintiff.

The right and title to the grain and its proceeds remained in 
the plaintiff throughout and he is entitled to his money. I would 
affirm the judgment of Macdonald, J., and dismiss the appeal.

Fullerton, J.A.:—At common law the jiossossion of a bill of 
lading confers no greater power than the possession of the goods 
themselves and a person in possession of goods can confer no I letter 
title than he himself has. If, however,
the owner of the goods had so acted as to clothe the seller or pledger with 
apparent authority to sell or pledge, he was at common law precluded, as 
against those who were induced bond fide to act on the faith of that apparent 
authority, from denying that he had given such an authority, and the result 
as to them was the same as if he had really given it. But there was no such 
preclusion as against those who had notice that the real authority was limited. 
Blackburn, J., in Cole v. North Western Bank, L.R. 10 C.P., at page 308.

In the London Joint Stock Batik v. Simmons, [1892] A.C. 201, 
at page 215, Lord Herschell said:—

The general rule of the law is, that where a person has obtained the 
projierty of another from one who is dealing with it without the authority 
of the true owner, no title is acquired as against that owner, even t hough 
full value bo given, and the property be taken in the belief that an unqucsl ion- 
able title thereto is being obtained, unless the person taking it can shew that 
the true owner has so acted as to mislead him into the belief that the |iereon 
dealing with the proj>erty had authority to do so. If tliis can be shewn, a 
good title is acquired by jiersonal estoppel against the true owner.
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Sec. 23 of the Sale of Goods Act, R.S.M. 1913 eh. 174, provides MAN. 
as follows:— C. A.

Subject to the provisions of this Act, where goods are sold by a |icrson Stewart 
who is oot the owner thereof, and who does not sell them under the authority t
or with the consent of the owner, the buyer acquires no better title to the Hp-hardson 
goods than the seller hud, unies* the owner of the good* is by hie conduct jnrclutU-d doss & Co, 
from denying the seller’a authority to sell. Fullerton” J A

As 1 see it, the only question in tliis case is whether the plaintiff 
is, by his conduct, precluded from denying the authority of the 
Brandon Grain Co. to authorise the sale of the grain in question 
and to receive the proceeds.

The carload of wheat in question was shipped from Ralston,
Manitolia, consign“d to the order of the defendants on Novemlter 
13, 1917. On the same day plaintiff says he requested one Palmer 
to write to the defendants and advise them of the shipment.
Palmer, who was called by the plaintiff, stated in his evidence 
that he wrote to the defendants as requested but the trial Judge 
has found that he in fact wrote to the Brandon Grain Co. The 
letter was not produced at the trial but secondary evidence was 
given of its contents. Peacock, the president of the Brandon 
Grain Co., says that the letter stated he I Palmer) w as getting 
the car from Stewart and getting him (Kacey, the manager of 
the Brandon Grain Co.) to handle the car. On Novemlier 14, the 
Brandon Grain Co. wrote to the defendants as follows: “We 
have I icon advised to-day that C.N.R. ear of wheat No. 70958 
shipped from Ralston was billed to your on 1er in place of outs, 
and we shall be glad if you will watch this car and advise us the 
day that it is inspected.” The car was delivered to the Port 
Arthur Elevator Co. on Novemlier 27, the out-turn being 894 
bushels of No. 2 northern wheat and 1,105 pounds of screenings.
The defendant was advised of the out-turn and on Novemlier 29 
notified the Brandon Grain Co. Peacock telephoned the out-turn 
to the store at Terence run by a brother of the plaintiff and later 
the plaintiff called Peacock on the telephone and asked him about 
the grain. Plaintiff said there must lie some mistake as “the car 
had been filled up about the wheat line and they generally run 
over a thousand bushels.” Peacock replied that he had heard 
nothing aliout the shortage but would send pajiern up for the 
plaintiff to sign, making a claim, which he sulisequently did, but 
as there was some mistake in them the plaintiff did not sign them.
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Plaintiff further says that Peacock told him if he would send the
C. A. shipping hill in to them there would not be any storage on the wheat.

Stewart Plaintiff also says, “I did not say anything about that for I was 
Richardson n0* 10 ^ie xyh<'at and storage did not matter.” The
Sons A Co. fact is that the price of wheat in 1917 was fixed and there was no 

FuHeïtonT J.A. object in holding it.
Alxmt a week after the telephone conversation on Deeenilier 

18, 1917, plaintiff went to Brandon, and he and his brother visited 
the office of the Brandon Grain Co. Plaintiff's account of the 
interview he there had with the officers of the Brandon Grain Co. 
is as follows:—

Q. Tell us what occurred with Peacock? A. He (liis brother) introduced 
me to Mr. Peacock when lie came in there and I shewed him these papers 
w'here the mistake was and he turned them over to Mr. Faeey and introduced 
him to me at the time and he took these papers and re-wrote them again. 
Q. Did you sign them then? A. I signed the paper.

The paper which he signed is on the letter paper of the Bran
don Grain Co. and reads as follows:—

I hereby certify that I loaded into C.N.R. car No. 70958 not less than 
1,000 bushels of wheat and I only received out-turns for 894 bushels. I shall 
be glad if you will look into this and see if you can recover the difference from 
the Canadian Northern.
Declared before me at the City1 
of Brandon in the Province of 
Man. tins imhday<>f Dec. 1917.

A. Stewart.

A. J. Abbey, Commissioner.
Plaintiff says Faeey asked him to leave the bill of lading, 

which he did.
On the same day the Brandon Grain Co. forwarded it together 

with the declaration to the defendant with the following letter:— 
Messrs. Jas. Richardson & Sons,

Winnipeg, Man.
We enclose herewith bill of lading covering car No. 70958 along with 

affidavit as to shortage. We have made settlement for this car and shall be 
glad if you will forward settlement by return.

Brandon Grain Co., Ltd., 
per F.

Acting on these instructions, the defendant sold the wheat and 
remitted the proceeds to the Brandon Grain Co., which shortly 
afterwards made an assignment for the benefit of its creditors. 
The statement in the alx>ve letter that the Brandon Grain Co. 
“have made settlement for this car” was false, the plaintiff never 
having received a dollar.
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The plaintiff had been fanning for 2f> years and during the MAN- 
last ten years had lieen shipping grain by carloads, and was C. A. 
familiar with the methods of insertion, grading, storage, etc. Ntewakt 

He admits that he intended to sell the wheat in question promptly. „
IvICHARDSON

He never communicated in any way with the defendant until Hons & Co. 
after the Brandon drain Co. had assigned. Palmer, whom he iull*ru«. j.a 

says he requested to write to the defendant, wrote to the Brandon 
drain Co. Plaintiff never asked Palmer if he had heard from the 
defendant and he himself never at any time received any com
munication from the defendant. Plaintiff had seen circulars of 
defendant the fall before, but admits there was nothing on them 
aliout the Brandon drain Co. representing the defendant. He 
further admits that no one connected with the Brandon drain 
Co. had ever told him that the latter company was the agent of 
the defendant, nor docs he anywhere in his evidence say that he 
believed the Brandon drain Co. was such agent. When the 
Brandon Grain Co. advised him of the out-turn, one would 
naturally think he would at once inquire w hat that company had 
to do with his grain. He admits he made no inquiries but he 
visited their office and signed the declaration in connection with 
the alleged shortage. He also took with him his bill of lading and 
handed it over to the Brandon drain Co. on request. He says 
no reasons were given for the request, but he suppoeed the bill 
of lading would be inquired in connection with his claim for short
age. The trial Judge has found, and his finding is fully supported 
by the evidence, that the defendants acted in good faith in paying 
over the proceeds of the ear to the Brandon drain Co.

I was at first strongly impressed w it h the view that the plaintiff 
was estopjied by his conduct from denying the agency of the 
Brandon drain Co., but a consideration of the provisions of the 
Dominion drain Act has convinced me that there is no estoppel 
in this case.

By the Canada Grain Act, 2tieo. V., 1912 (Dom.),ch. 27, see. 2, 
s-s. (t),a “ commission merchant ” is defined as follow s : “ ‘Commis
sion merchant ' means any jmtsoh who sells grain on commission.'’
Under the provisions of secs. 210 to 213 any person desiring to 
carry on the business of grain commission merchant is required to 
make application to the Board of Grain Commissioners for Canada 
for a license to sell grain on commission and Is-fore such license
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is issued a liond is required to lx- given for the lienefit of persons 
entrusting such commission merchant with consignments of grain 
to lie sold on commission.

The Brandon drain ("o., to the knowledge of the defendant, 
hud no such license and, therefore, could not legally sell the grain 
in question as the agent of the plaintiff on the terms of receiving 
a commission.

Moreover, the statement in the letter from tl“ Brandon ( Irain 
Co. to the defendant of Decemlier 18, above quoted, that the 
Brandon drain Co. “have made settlement for the car” would 
be notice to the defendant that any agency which may have 
previously existed in reference to the car had ceased and that 
the Brandon Grain Co. had purchased the car and sere claiming 
the proceeds as such purchaser.

The Brandon drain Co. had, however, a track buyer's license. 
A “track buyer" under the Canada drain Act “means any per
son, firm or company who buys grain in ear lots on track." They 
also are required to file a Ixmd and take out a license. By sec. 
210 of the Act a truck buyer is required to deliver to the vendor 
of each carload lot of grain a grain purchase note, retaining him
self a duplicate thereof, which note shall liear on its face the license 
season, the license number of such track buyer's license, the date 
and place of purchase-, the name and address of such track buyer, 
the name and address of the vendor, the initial letter and numl-er 
of the car purchased, the approximate number of bushels and kind 
of grain contained therein and the purchase price- per bushel in 
store at Fort William, Port Arthur or other destination; such 
grain purchase- note shall also e-xpress upon its face- an acknowledge
ment of the receipt of the bill of lading issued by the railway 
company for such earloael shipment, the- amount of cash paid to 
the ve-nelor in aelvance as part payment on account of such car 
lot purchase, also that the full value of the purchase money shall 
be- paid to the ve-nelor imme-diately the purchaser shall have rc- 
ce-ived the grade and weight certificates and the railway exix-nse- 
bill. Every such grain pure-hase- note shall be signeel by the track 
buyer or his duly appointed agent, and the venelor shall indorse 
his acceptance of the terms of the sale thereon as well as his receipt 
for payment of the money advanced him on account of such car
load lot sale.
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Now, there are only two ways in which the Brandon < I rain Co. 
could have legally purchased the grain in question : ( 1 ) as licensed 
track buyers ; (2) by paying the full purchase price to the vendor 
liefore the time of the receipt of the grain, in which case under 
sec. 218 (3) a track buyer’s license is not necessary.

Before [«tying over the proceeds of the car to the Brandon 
drain Co., it was clearly the duty of the defendant to require that 
company to furnish evidence of the truth of their statement that 
they “had made settlement for the car.” If the Brandon Crain 
Co. had purchased the car as track buyers then the grain purchase 
note would lie the evidence of the purchase. On the other hand, 
if they liad paid for the car in full liefore the receipt of t,!ie grain, 
there should have lieen an assignment of the interest of the plain
tiff in the bill of lading. The defendant accepted the statement 
of the Brandon Grain Co. without any inquiry and without 
demanding any evidence of title. I think, under these circum
stances, they cannot resist the claim of the plaintiff.

1 would dismiss the appeal with costs.
Dennistovn, J.A.:—The plaintiff consigned a car of wheat 

to the defendants. The bill of lading shewed the plaintiff as 
Clipper. There wen- no indorsements or assignments to shew 
an interest in any other person. The defendants received the 
wheat and sold it. Instead of accounting to the plaintiff for the 
proceeds they sent the money, *1,834.81, to the Brandon Grain 
Co. The plaintiff did not receive it and the Brandon Grain Co. 
Iieing insolvent, the plaintiff has recovered judgment for the 
amount against the defendants.

The defendants apjx-al, and it is clear that the onus is upon 
them of satisfying the Court that they were justified in making 
payment to the Brandon Grain Co., and in disregarding the 
shipper.

The trial Judge finds, anil there can Ik- no doubt upon the 
evidence, that the defendants were imposed upon by the Bran
don Grain Co., that there was lying, fraud, and possibly theft 
which induced the defendants to treat the Brandon Grain Co. as 
owners of the wheat and as such entitled to the proceeds of the 
sale.

The defendants urge that the plaintiff Stewart and themselves 
Wing innocent parties t was Stewart who made it possible for
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the Brandon Grain Co. to deceive the defendants and that the 
plaintiff should suffer the loss in aveordanee with the well-known 
rule.

In support of this contention, the defendants say they had no 
communication with the plaintiff until after the money had lieen 
remitted to the Brandon Grain Co., and that they received all 
the instructions upon which they acted, together with the Gill of 
lading, which enabled them to deal with the grain, from the 
Brandon Grain Co., and had, therefore, a right to assume that 
they were entitled to the purchase-price of the wheat.

The Brandon Grain Co. had written to the defendants, falsely 
and fraudulently, that the grain had l>een consigned to the de
fendants by the shipper in error, that the shipment was intended 
for the Brandon Grain Co. When they sent the bill of lading to 
the defendants they falsely said that they had settled for the grain. 
The defendants no doubt belie\ed these statements. They were 
closely connected with the Brandon Grain Co., held a substantial 
portion of its stock, received monthly balance sheets of its affairs, 
and represented it on the Winnipeg Grain Exchange. These 
assurances were apparently sufficient to satisfy the defendants 
that the Brandon Grain Co. should receive the proceeds of the 
grain when sold and they remitted the money without any enquiry 
as to why the bill of lading shewed no indication of a transfer of 
the shipper's interest, or why it was not accompanied by some 
document to indicate that the shipper had parted with his light 
ex facie documenti to receive the sale price.

The defendants rely on the receipt of the bill of lading as in 
itself sufficient. They quote the statute, ti Geo. IV., 182"). eh. Ht, 
sec. 2, which provides:—(See judgment of Perdue, C.J.M. ante page 
629.)

Assuming for the purpose of the argument that this statute 
passed in England almost 100 years ago is applicable to and in 
force in the Province of Manitoba, the evidence shews clearly 
that it does not affect the case at bar.

The word “intrusted" has Iceen discussed in many cases and 
held to mean much more than mere delivery of irossession of a doc
ument. In this case the Brandon Grain Co. were never “intrusted 
with the l ill of lading for any such purpose as they put it to, 
nor was the document in order to enable them to use it as they did.
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It was left with them for the purpose of having a claim made 
upon the railway company for a shortage in the grain which was 
alleged to have taken place in transit. It was not intended by 
the plaintiff that the grain should be sold at that time and it 
was not intended to give any assignment of the* purchase-price 
to the Brandon drain Co.

The statute does not apply because the bill of lading was not 
“intrusted" for the purpose claimed, and for the much stronger 
reason that its possession did not indicate that the Brandon Grain 
Co. had acquired any right to receive the proceeds of the sale. 
Vpon its face, it shewed that Stewart, the plaintiff, was the shipper 
and that he had neither endorsed it, nor attached a draft to it, 
as he would have done had he intended to transfer to the Brandon 
Grain Co. his right to the money: Johnson v. ('redit Lyonnais, 
3 (MM). 32; Cole v. N. W . Bank (1875), L.R. 10 C.P. 354; 
Phillips v. Hath (1840), 6 M. £ W. 572, 151 E.R. .540; Hatfield v. 
Phillips (1842), 0 M. & W. 647, 152 E.R. 273.

Tht re is no question here as to the validity of the sale which 
the consignees made upon receipt of the bill of lading nor as to 
the title of any of the parties to the grain itself. We are con
cerned only with the payment of the money after the grain was 
sold.

As I understand the mercantile practice, when a shipjx*r 
desires to part with the right to receive the price of goods which 
he consigns, he treats the bill of lading as the document which, 
when in order, carries title to the gcxxls and liasses that title to 
others, but the right to collect the debt is a chose in action which 
is distinct from and independent of the delivery of the gcxxls and 
liasses only by assignment. The shipper, therefore, when desirous 
of assigning his right to the price (lex's so by attaching to the bill 
of lading a draft which indicates the payee, or by endorsing the 
hill of lading so as to shew that he has parted with his right to 
payment as well as to the title to the goods, or by executing an 
independent memorandum of assignment, and until the consignee 
receives notice that the shipper has assigned his right to the price 
the consignee remits it to any other party at his peril.

I can find no authority that mere possession of a bill of lading 
in the hands of a person who has intervened between the original 
shipper and the consignee and is in no way identified with the 
transaction except by possession of the document can give him
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any authority to give a valid discharge for the money payable 
by the consignee: Daniel on Negotiable Instruments, 6th cd.f 
page 1953; Bennett on Bills of Lading (1913), pages 19-20; 
Porter on Bills of Lading, see. 490.

Sons & Co. The defendants were deceived by the Brandon Grain Co., but 
Deemëtoaa,ia. that was not due to any laches or negligence on the jiart of the 

plaintiff. The defendants relied on the letter sent them by the 
Brandon Grain Co. to the effect that they had settled for the 
grain. An examination of the documents forwarded by the 
Brandon Grain Co. to the defendants would have disclosed the fact 
that there was no evidence to corroborate this false statement, 
and that upon the face of the bill of lading the plaintiff had done 
nothing to divest himself of his right to the money which the 
document clearly shewed to be his. I concur with the finding 
of the trial Judge that the defendants relied on the statements 
of their business associates the Brandon Grain Co. in which they 
were principal shareholders with a representative, Mr. Davies, of 
their firm, on the board of directors, and another representative. 
Mr. Withers, making regular inspection of the company’s books 
of account. Had the defendants lieen dealing with strangers they 
would have scrutinized the documents submitted and declined to 
remit the money in their hands until the proper evidences of 
assignment were produced. The lo<s which has occurred was not 
due to the acts of Stewart but to i < ir own misplaced confidence: 
Blackburn, J., in Cole v. N. W. ink, L.R. 10 C.P. 354, at pages 
STS, STS.

I would dismiss the app with costs.
Haggart, j.a. Haggart, J.A., concurred in the result.

Appeal dismissed.

KIRK v. FORD.
Saskatchewan Court of Appeal, Huullain, C.J.S., Newlands, Ln,until it ml 

El wood, JJ.A. July 12, 1920.
Contracts (§ II i>—145)—Agreement set our in letter—Rich r to < vi

HAY IX RETURN FOR KILLING GOPHER»—INTERPRETATION—SaI.I <>l 
INTEREST IN LAND—SUBSEQUENT SALE OF LAND—ItlGIITS OF PI R-

An agreement set out in a letter giving n |>erson the right to eut the 
hay on eertuin lands in return for which he is to kill the gophers mi the 
said land, enti.lcs such person to the exclusive enjoyment of the -•mji 
growing on the land during the proper period of its full growth and until 
it is cut and carried away, and is an agreement for the sale of an interest 
in land, and possession having been taken for the purpose of carrying <>ut 
the terms of the agreement, a purchaser of the land from the owner, 
takes subject to such interest.

SASK.
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Appeal by plaintiff from the trial judgment in an action for 
the price of hay wrongfully cut and removed from certain lands.

SASK. 
C. A.

Reversed. Kikk
D. Buckles, for appellant; C. E. Both well, for respondent. *'•
Havltain, C.J.S.:—In April, 1918, the plaintiff entered into -----

an agreement with one F. J. Scott, the terms of which are set out HeulUin,c 
in the following letter written by Scott to him:
Mr. R. B. Kirk, April 26th, 1918.

Waldeek, Saak.
Dear Sir:—

You are hereby authorised to cut the hay on the West-Half Section 
13-17-13-3, also the East-Half Section 21-17-1*13-3 and South-Quarter and 
South-Half of North-West Quarter Section 1-17-13-3.

It is understood that in return you are to kill the gophers on said land.
No one has any right to the hay privilege and you may use this letter as 

your authority for such purpose.
Yours very truly,

(Sgd.) F. J. Scott.
At that time, and thereafter up to the date of the trial of this 

action, Scott was the registered owner of the land in question.
In pursuance of the terms of the agreement the plaintiff entered 

on the land and poisoned the gophers.
On July 26. 1918, the defendant purchased the land from Scott 

under an agreement of sale, which gave him immediate possession 
of the land. According to the evidence, the defendant was 
informed in May of the same year by the plaintiff’s hired man, 
who was on the land and engaged in poisoning gophers, that the 
plaintiff had an agreement for the hay in consideration of destroy
ing the gophers. Shortly after the defendant had entered into 
the agreement with Scott, the plaintiff notified him that the hay 
lx longed to him and ordered him not to cut it, but the defendant 
claimed the right to the hay under his agreement, and went and 
cut it. The plaintiff thereupon brought this action for the value 
of the hay.

On the trial of the action the trial Judge found in favour 
of the defendant, and gave the following reasons for his decision:

As neither party here has sought or secured any protection or advantage 
from registration, they arc left to t heir common law remedies. The defendant 
under his contract had a right to possession and to out the hay. He was the 
first to enter into possession for the purpose of cutting the hay, and he did 
cut and take possession of the same. I am of the opinion that, under the 
circumstances, while the plaintiff may have a claim against Scott, he has none 
us against the defendant. There will therefore be judgment in the defendant’s 
favour with costs on the low scale of the King’s Bench tariff.
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The plaintiff now appeals.
The whole case seems to me to depend on the nature of the 

right or interest of the plaintiff under the letter altove referred 
to. In my opinion, the transaction between the plaintiff and 
Scott gave the plaintiff an interest in land which involved the 
right to enter upon the land and to cut the hav growing on it.

(drove, J., says, in Marshall v. Green (1875), 1 C.P. 35, 45 
L.J. (C.P.) 153, at page 156:—

In nil cases of this description the nature of the bargain is to I hi con
sidered and many of the cases may be reconciled by keeping in view what was 
the object which the parties contemplated.

In this case it must have Itecn contemplated by the parties 
that the grass or hay “ was to remain on the land for the advantage 
of the purchaser” (Kirk.), “anti were to derive benefit front so 
remaining."

The decision in Crosby v. Wadmrorlh (1805), 6 Kast (it 12, 
102 E.R. 1419, is to the effect that the purchaser of a crop of 
grass, unripe, and which he is to cut, takes an exclusive interest 
in the land Itefore severance, and, therefore, the sale is a sale 
of an interest in land. See also Carrington V. Hoots (1837), 
2M.& W. 248, 150 E.R. 748; .Score» v. Boxall (1827), 1 Y. k .lerv. 
396. Note to Duppa v. Mayo (1463), 1 Win. Saunders 275 at 
page 276, 85 E.R. at page 343.

As Itetwcen these parties, then, who are both entitled to 
equitable interests in the land in question, the doctrine as to 
privity of a purchaser for value without notice does not apply. 
In such a case as this, the legal rule nemo dut qui non habit applies, 
and the defendant, having only an equitable interest in the land, 
takes subject to all other equitable interests which are prior to 
his in point of time. Qui prior est tempore potior est jun . Can 
v. Cave (1880), 15 Ch.D. 639.

The appeal should, therefore, be allowed with costs, and the 
case lie referred to the trial Judge for the purjiose of assessing 
damages.

Newlanus, J.A.:—Plaintiff alleges that one F. .1. Scott was 
the owner of certain lands; that on April 26, 1918, by agreement in 
writing, he sold to plaintiff all the hay on said land ; that defendant 
on or altout August 1, 1918, entered upon the said premises and 
removed the hay from a part thereof.
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The defendant admits that Scott was the owner of the land, 
but says that he did on July 26. 1918, purchase the same from 
Septt under an agreement of sale, and that he was entitled to 
the possession of the land and the Imy thereon.

The agreement in writing under which the plaintiff claims 
is as follows: (See judgment of Haultain, C.J.S.. ante page 645.1

This document was not registered, neither w as the agreement 
of sale to defendant. Plaintiff had gone upon the land to kill 
the gophers, hut he had not entered for the purpose of cutting 
the hay, and defendant cut the hay Is fore plaintiff attempted to 
do so.

I In the part of the plaintiff it was contended that the agreement 
between himself and Scott gave him an interest in land. I am 
of opinion that this is correct, if the agreement lieeame effective. 
Crunby v. Wadncorth 6 East 602, 102 K.H. 1419; II nnnck v. 
Bruce (1813), 2 M. tV S. 205, 105 K.H. 359. Hut though this 
agreement would give him an interest in land, to lie effective 
it must lie either registered under the Land Titles Act, or, 
if it is a lease for a term less than 3 years, which in effect it is, 
the plaintiff must have gone into jxwsession. Neither of these 
things happened.

The section of the Land Titles Act, 8 Geo. V. 1917 (2nd seas.), 
ch. 18, is as follows:

58.—(1) After a certificate of title has been granted no instrument shall 
until registered paws any estate or interest in the land therein eomprised, 
except a leasehold interest not exceeding 3 years where there is actual occulta
tion of the land under the same, or render such land liable as security for the 
payment of money except as against the person making the same.

Now the plaintiff's agreement not having ltecome effective, 
the defendant, under his agreement, entered and cut the hay. 
At liest both estates were equitable estates. Neither had become 
effective untler the Land Titles Act, but, as defendant had entered 
ami cut the hay Ircforc plaintiff's agreement had any effect, 1 
think that lie got thereby the letter equity.

If the plaintiff could have obtained a good legal title by enter
ing and cutting the hay, I see no reason why defendant, who 
bought the land, without notice of the plaintiff's claim, would 
not, by entering and cutting the hay. obtain in himself as good a 
legal title thereto. If, therefore, the defendant obtained the
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legal title to the hay, the plaintiff has no action against him, hut 
is relegated to his claim against Scott for breach of contract.

The appeal should, therefore, lie dismissed.
Lamont, J.A.:—At all times material to the questions raised 

in this action, one F. J. Scott was and still is the owner of the 
South half of the North-west quarter of 1-17-13-W3rd. In 
April, 1018, the said Scott gave to the plaintiff the following letter: 
(See judgment of Haultain, C.J.S., ante page 645.)

It is not disputed that the plaintiff entered on the said lands 
and poisoned the gophers. On July 2(1, 1018, liefore anv hay 
had lieen cut, the defendant purchased the said land from Scott 
under an agreement of sale, under seal, by virtue of which he «as 
entitled to immediate possession. A few days later the plaintiff 
saw the defendant and told him that the hay belonged to him, 
and notified the defendant not to cut it. The defendant claimed 
the hay as his own as he was now the owner of the land, and he 
immediately proceeded to cut it and convert it to his own use. 
The plaintiff then brought this action for the value thereof.

The trial Judge held that, as neither party had secured any 
protection from registration, they were left to their respective 
common law rights, and as the defendant had first entered into 
jiossession for the purpose of cutting the hay, and did cut it. he 
was entitled to it. From that judgment the plaintiff now- appals. 
■ The contention of the plaintiff is, tliat the letter of April 
20 gave him an interest in the land in question which was not 
determined by the defendant’s agreement of sale. While the 
defendant’s contention is, that the letter gave the plaintiff nothing 
more than a license, revocable by the grantor, and which was 
revoked by a sale of the land.

It is necessary, in my opinion, in dealing with this apical 
to ascertain, in the first place, what right Scott and the plaintiff 
understood should lx1 conferred by the letter of April 20. and 
the legal category under which such right falls. The letter, in 
my opinion, was understood to give, and did give, the plaintiff 
the right to enter upon the said land for the purposes of the agree
ment, to cut at the proper season all the hay growing thereon, 
and to take the same away. Does that right amount to an interest 
in land, a sale of goods, or a mere revocable license?
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At common law, an agreement for the sale of a standing crop 8___' 
of hay, then growing, was considered a sale of an interest in land C. A. 
and not of chattels. This was held in Crosby v. Wadsworth, kirk 
6 Fast 602, 102 E.R. 1419. In that case the plaintiff, on June
6, 1804, entered into a parol agreement with the defendant -----
for the purchase of a standing crop of mowing grass, then sown 
in a close of the defendant’s, for the sum of 20 guineas. The grass 
was to he mowed and made into hay by the plaintiff, hut the 
parties did not fix upon any time at which the mowing was to 
he begun. On July 2, follow ing, the defendant notified the plaintiff 
that he would not allow him to have the hay, and he sold the hay 
to one Carver for 25 guineas. In an action for damages against 
the defendant, Lord Kllenhorough, C.J., said, (6 Fast at pago 
(ill, 102 E.R. at page 1423):

I think that the agreement stated, conferring, as it professes to do, an 
exclusive right to the vesture of the land during a limited time and for given 
purposes, is a contract or sale of an interest in, or at least, an interest con
cerning lands.

This decision was followed in numerous cases. Him1 Benjamin 
on Sales, 7th ed., page 117 et seq.

The case* is authority for the proposition that the agreement 
herein set out by which the plaintiff bought the hay entitled 
him to “the exclusive enjoyment of the crop growing on the land 
during the proper period of its full growth and until it was cut 
and carried away,” and that such an agreement is an agreement 
for the sale of an interest in land.

In (Uenwood Lumber Co. v. Phillips, [1904] A.C. 405, it was 
held by the Privy Council that a license1 to cut timber, granted 
under an Act which gave the licensee a right to the exclusive 
possession of the lands on which the timber was growing, conferred 
an interest in land. Lord Davey, in giving the judgment of the 
Court, at page 408, said:

If the effect of the instrument is to give the holder an exclusive right of 
occupation of the land, though subject to certain reservations or to a restriction 
of the purposes for which it may be used, it is in law' a demise of the land itself.

This decision was followed by the same Court in McPherson 
v. Temiskaming Lumber Co., 9 D.L.R. 720, [1913] A.C. 145.

The Manitoba Court of Appeal has considered the effect of 
a license to cut hay on three occasions. In Fredkin v. Clines 
(1908), 18 Man. L.R. 249, it was held, that a right to cut hav.
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given at a time when the hay was grown and about ready to 
cut, to a person who was to cut it and remove it the same season, 
was a sale of goods.

fn Decock v. Barrager (1909), 19 Man. L.R. 34, the defendant 
by an agreement dated November 6, 1907, obtained from the 
Hudson’s Hay Company, a permit “to cut and take the hay” 
from certain descril>ed lands for the season of 1908. In January, 
1908, the Company leased a portion of the land to Decock, who, 
during the season of 1908, cut part of the hay. The defendant 
took away a portion of the hay cut by the plaintiff, and the plaintiff 
brought an action for damages. The Court held, that the defend
ant's permit gave him an interest in the land and that he was 
entitled to the hay, including that cut by the plaintiff. In giving 
the judgment of the Court, Perdue, J.A., at page 37, said:

The hay permit given by the Hudson’s Bay Company to the defendant 
gave liim the exclusive right to cut the hay which would grow upon the lands 
mentioned in it during the season of 1908. This was more than a mere 
license; it was a profit A prendre; Duke of Sutherland v. Heathcote, (1892) 1 Ch. 
483. It was an actual interest in land, and gave the defendant a right to 
maintain trespass for any acts of violation of his enjoyment of the crop.

This decision was followed in Sharpe v. Dundas (1911), 21 
Man. L.R. 194 at page 195, where the Court distinguished the 
case of Fredkin v. G linen, supra, on the ground that :

At the time the permit was given, there was no actual growing crop of 
grass which was destined to be cut and made into hay. There was then no 
grass or hay attached to or forming part of the land wliich was to be levered 
under the contract of sale.

Prior to the Sale of Goods Act, R.S.S. 1909, ch. 147, it was well 
settled that fructus naturales, such as grain, fruit, growing trees, 
were part of the soil lx*fore severance, and an agreement, therefore, 
vesting an interest in them in the purchaser while still growing 
was an interest in land, coming within sec. 4 of the Statute of 
Frauds. Hut if the interest was not to be vested until they were 
to l>e converted into chattels by severance, then the agreement was 
considered an executory agreement for the sale of goods. Benjamin 
on Sales, 7th ed., 125.

By the Sale of Goods Act, R.S.S. 1909, ch. 147, “goods'* are 
defined as follows:

9. “Goode” includes all chattels personal other than things in action 
or money. The term includes emblements industrial growing croj» and 
things attached to or forming part of the land which are agreed to be severed 
before sale or under the contract of sale.
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In order to bring the agreement in question within this defi
nition, it must be held that the hay was attached to or forming 
part of the land, and that the contract of sale provided for its 
severance. There is no doubt that the agreement did provide 
for the severance of the hay by the plaintiff, but, in my opinion, 
as the hay in question was not in existence at the time the agree
ment was entered into, it cannot lx1 said to be a thing “attached 
to or forming part of the land" at that time.

In view of the definition and of tlie aliove authorities, I ui 
of opinion that the right to cut the hay, conferred upon the plaintiff 
by the letter of April 26, was neither a sale of goods or a mere 
personal license determinable by a sale of the land. It ga e to 
the plaintiff the exclusive enjoyment of the hay and such exclusive 
jiossession as was necessary for the protection of the rights he 
purchased; it was, therefore, an interest in land. That interest, 
under flltnuood v. Phillips, m/irn, amounted to a lease. Pursuant 
to that lease he entered upon the land to carry out the terms 
thereof. The plaintiff knew this, for he does not deny the testi
mony given by William Kozelln, the plaintiff's hired man, who 
says he had a conversation with the defendant on the land aliout 
the end of May while he was poisoning gophers, in which he told 
the defendant that Kirk was to have the hay for poisoning the 
gophers. Whether the defendant had or hail not notice of the 
plaintiff's claim is, in my opinion, immaterial. The undisputed 
fact is that the plaintiff went upon the land for the purpose of 
carrying out the terms of his lease; namely, to jioison the gophers. 
That, in my opinion, is taking possession, although ihe hay was 
not then ready to cut. In buying from Scott, therefore, all the 
defendant could get was just what Scott had to sell, which was 
the land subject to the plaintiff's interest.

As between the plaintiff and defendant, the plaintiff, in my 
opinion, was entitled to the hay.

I would, therefore, allow the appeal with costs, and refer the 
matter back to the trial Judge to assess the damages.

Klwood, J.A., concurred with Haultain, C.J.S.
Appeal allmml.

SANK.

C. A.

Kirk
v.

Ford.

Lament,*J-A.

El wood, J.A.

44—53 D.L.R.



652 Dominion Law Reports. [53 D.L.R.

b. r.
c. c.

Statement.

Swanson. 
Co Ct J

ROWLANDS AND JOHNSTONE v. HOLLAND.
/iritish Columbia County Court, Swanson, Co. Ct. J. September 3, 1920.

Statutes (§ II D—125)—Soldier Settlement Act, 9-10 Geo. V. 1919, 
ch. 71 (Can.)—Construction—Prospective not retrospective 

Section til of the Soldier Settlement Act, 9-10 Geo. V. 1919 (Can.), 
eh. 71, which forbids the enhancing of the price of land sold to the Crown, 
by the adding of commission fees by agents, or the collection of such 
commissions, is not retrospective, and does not deprive a real estate 
agent of his right to collect a commission on a sale completed before tIn- 
Act came into force.

[Keg. v. Vine (1875), L.R. 10Q.B. 195, 44 L. J. (M.C.) GO, distinguished.]

Action by a firm of real estate agents to recover balance due 
on co mision for the sale of certain real estate to a returned 
soldier, the commission having been earned before the passing 
of the Soldier Settlement Act. Judgment for plaintiff.

P. McD. Kerr, for plaintiff; K. M. Chalmers, for defendant. 
Swanson, Co. Ct. J.:—Plaintiffs are real estate agents at the 

City of Kamloops in this county, and defendant was the former 
owner of the lands in question, situate alxmt two miles from 
Pritchard, B.C. In April, 1919, Holland listed his farm for 
sale with plaintiffs at price of SO,000. On May 11, 1919. the 
plaintiffs procured a purchaser in the person of ('has. Coles, a returned 
soldier, for the lands at price named. An “option” (as Johnstone 
one of the plaintiffs calls it), was then and there on May 11, 
1919, signed by both Holland and Coles, concluding the agreement 
to purchase at price named. Johnstone said he then considered 
that his work as far as the sale was concerned was completed, 
and 1 think it was. The usual commission is 5% on sale of farm 
property. Plaintiffs were entitled to their commission $300, 
$200 of which was subsequently paid by cheque of Holland 
leaving balance $100 for which action was entered herein. The 
deed of conveyance of the property was dated and executed 
June 13, 1919, and application to register same in Land Registry 
Office was made June 28, 1919. Coles was being financed by 
the Soldier Settlement Hoard, who actually paid the purchase 
price although the so-called “option” or agreement of sale was 
made between Coles and Holland. The title passed under deed 
of conveyance June 13, 1919, from Holland direct to his Majesty 
the King, in the right of the Dominion of Canada as represented 
by the Soldier Settlement Hoard of Canada. The summons here
in was issued July 9, 1919.
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The chief, and indeed the only serious, defence is that payment B’ 
of commission in question is illegal under sec. 61 of the Soldier C. C. 
Settlement Act, 9-10 Geo. V. 1919 (Dom.), eh. 71, which was rowland8 
assented to July 7,1919. This Act w as not pleaded in the original ^
dispute note, which was amended at the trial permitting defendant v. 
to plead the Soldier Settlement Act. Mr. Kerr on behalf of the 11oll,nd 
plaintiffs argues that this section can have no retrospective coca' 
application to the plaintiffs' right of action, which was a thing 
complete in itself, liefore the Act of 1919 came into operation.
There is nothing in the Act to make this section expressly retro- 
spective. The argument on liehalf of defendant is that the Act 
leing framed in the public interest this section must tie construed 
as lining retrospective in force, as a protection to the public.
I have considered the many authorities with much care and I am 
quite satisfied that the defence cannot be maintained.

At the time Johnstone affected sale of Holland’s place to Coles 
the Soldier Settlement Act of 7-8 Geo. V. 1917, ch. 21, was in 
force. This Act did not contemplate the purchase of the land 
on which the soldier settler was to lie settled by the Hoard, 
hut by the soldier. Sec. 5 states: “The Board may loan to a 
settler, and etc." The soldier acquired title to the land and the 
Hoard “loaned” him money to establish him on the land. The 
purport of the Act of 1919 is essentially different in practice.
Under the latter Act the Hoard “acquires, holds, conveys" title 
to the land (see sec. 4.) The Board then “sells" the land to the 
suldicr-eettler under an agreement very liberal as to terms of 
repayment. See Part 2, secs. 16 and 18.

The money to purchase such lands is public money, the money 
of the Canadian Government.

The Act of 1919 seeks to protect the Crown against an excessive 
price for the land. Section 61 forbids the enhancing of the price 
to the Crown by the adding of commission fees by agents. That 
is no doubt the object aimed at, the protection of the public 
against such charges. •

Section 61. (1) No person, firm or corporation shall be entitled to charge 
or to collect as against or from sny other [lemon, 6rm or corporation any fee 
or commission or advance of price for services rendered in the sale of any land 
made to the Board, whether for the finding or introducing of a buyer or 
otherwise.



654 Dominion Law Reports. [53 D.L.R.

B. C.

C. C.
Rowlands

and
Johnstone

».
Holland.

(2) No person, firm or corporation shall pay to any other person, firm or 
cor|x>ration any such fee or commission or advance of price for any such

(3) (Board may require any person selling land to furnish affidavit on 
form E on Schedule ]

(4) (a) (Provides for consequences of payment by or to any person of 
fee or commission). (6) (Fee or commission or advance in price paid may he 
recovered by the Board by suit, etc.)

62. (Provides fine and imprisonment for any wilful breach or nou- 
observance of any provision of Act, where no penalty specially provided.)

All the evils aimed at are nominally present here. The sole 
point, however, is, does the above section 01 apply to a transaction 
which was complete, and in respect to which a legal right in the 
plaintiffs had become vested by law as it stood before the passing 
of this Act? Has this section a retrospective effect to declare 
illegal the transaction in question, one perfectly legal before this 
Act, and to summarily deprive plaintiffs of their legal right to 
collect their commission, which they had undoubtedly earned in 
full? I do not think this Act can be so construed.

Dr. Lushington in “The Ironsides,” (1862), 31 L. J. (P.) 129 
at page 130, said:—

As a general rule all statutes should be construed to operate prospectively 
and especially not to take away or affect vested rights; but true as these rules are 
—indeed admitted on all hands as founded on common justice and authority- 
no one denies the competency of the Legislature to pass retrospective statutes 
if it tliinks fit, and many times it has done so. Bearing in mind this general 
principle, the question must always be what intention has the Legislature 
expressed in the Statute to be construed? The presumption is that it is not 
retrospective: a presumption which is more or less strong, according to the 
circumstances of each particular case. This doctrine indeed seems to have 
operated upon the mind of Parker, B., when he assented to the opinion of 
the majority of the Judges in the case of Moon v. Durden (1848), 2 Exch. 22, 
154 E.R. 389, and as I think, one of the circumstances entitled to most weight 
is the consideration whether the Statute is remedial or not. I certainly assent 
to the opinion of the Court of Exchequer in the case of Moon v. Durden, and 
the other cases cited. . The construction must depend u|H>n the
words of the particular Statute itself to be construed, and the special nature 
of the case.

In Gardner v. Lucas (1878), 3 App. Cas. 582 at p. 601, Lord 
O’Hagan said: “Unless there is some declared intention of the Legis
lature—clear and unequivocal—or unless there are some circum
stances rendering it inevitable that we should take the other view, we 
are to presume that an Act is prospective and is not retrospective.'' 
Bowen, L.J., in Reid v. Reid (1886), 31 Ch.D. 402 at 408, said: 
“The particular rule of construction which has been referred to,
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but which is valuable only when the words of an Act of Parliament 
are not plain, is eml>odied in the well-known trite maxim: ‘Omnis 
nota constitutiofuturis temporibus formant imponere debet non prcrten- 
tis’ (Lord Coke Institutes, 2 Inst. 292), that is, that, except in 
social cases the new law ought to be construed so as to interfere 
as little as possible with vested rights.”

Lord Watson in Voting v. Adams, [1898] AX’. 469, said at 
page 476:

It does not seem to be very probable that the Legislature should intend 
to extinguish by means of retr<*poctive enactment, rights and interests which 
might have already vested in a very limited class of |arsons, consisting so far 
is appears, of one individual, viz., the respondent. In such eases their Lord- 
shijw are of opinion that the rule laid down by Erie, C.J., in Midland lly. Co. 
v. I*ye (18G1), 10 C.B. (N.S.) 179, 142 K.R. 419, ought to apply. They think 
that in a case like the present the Chief Justice (of N.S. Wales] was right in 
saving that a retrospective operation ought not to be given to the statute 
"unless the intention of the Legislature that it should be so construed is 
expressed in plain and unambiguous language, because it mnnif<‘stly shocks 
one's sense of justice that an act. legal at the time of doing it, should be made 
unlawful by some new enactment.” The ratio is equally apparent when a 
new enactment is said to convert an act wrongfully done into a legal act, and 
to deprive t he iierson injured of the remedy which the law then gave him.

Erie, C.J. in Midland Ry. Co. v. Pye, 10 C.B. (N.S.), 179, 
142 E.R. 419, said at page 191 :—

Those whose duty it is to administer the law very properly guard against 
giving to an Act of Parliament a retrospective operation, unless the intention 
of the Legislature that it should be so construed is expressed in clear plain 
and unambiguous language; because it manifestly shocks ones’ sense of justice 
that an act, legal at the time of doing it, should be made unlawful by some 
new enactment. Modern legislation has almost entirely removed that 
blemish from the law; and whenever it is |x>ssible to put upon an Act of 
Parliament a construction not retrosjH'ctive, the Courts will always adopt 
that construction.

B. < .

C. C.

Rowlands

Johnstone

Holland.

o5ST

The one case on the other side of the line which I have con
sidered very carefully is Regina v. Vine (1875), L.R. 10 Q.B. 195,
44 L.J. (M.C.) 60. In this case the question was whether the 
enactment that “every person convicted of felony shall forever lie 
disqualified from selling spirits by retail” affected a person con
victed of felony before the passing of the Act, the Court held that 
it did affect him, and rendered his license void : “The object 
of the enactment,” said Cockbum, C.J., at page 199, “is not to •
punish offenders, btd to jtrotect the public against public-houses in 
which spirits are retailed being kept by persons of doubtful 
character.” And at page 200, lie said: “On looking at the Act,
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the words used seem to import the intention to protect the publie 
against persons convicted in the past as well as the future." 
Lush, J., however, dissented on the ground that the intention of 
the Act was not clear. Mellor, J., and Archibald, J., in brief 
judgments, agreed with the Chief Justice in holding the Act 
retrospective. Mr. Poland for the appellant quoted in the argu
ment the above words of Erie, C.J., in Midland Ry. Co. v. Rye, 
supra. The old legislation and new enactment are set forth “in 
extenso" in the Law Journal report at page 62.

The Chief Justice was apparently impressed with the difference 
in the language of the two opposing sections. At page 63 he 
says: “ Looking to the purpose of the Act, I come to the conclusion 
that the words used import that the Legislature intended to 
protect the public against persons convicted of felony before the 
Act as well as after, and that the words are, in fact, synonymous 
with the expression ‘convicted felon.’”

The language seems to lie precise and positive, and the only 
question the magistrate had to determine was, whether this 
prison was convicted of felony. In the preceding Acts we have 
language quite different, and pointing to the future, but here, with 
the former statutes before him, the person who framed this Art 
has omitted those words, and the legislature has adopted the sert inn 
with these omissions. They might have made exceptions to 
meet cases of hardship but they have not done so. See also 
Hardcastle, 3rd ed., pages 353, 354, 357, and also Maxwell, 3rd 
ed., pages 2î>8, 2111), 310. The most recent English case on question 
of “retrospective effect of a new Act" is In re Hale's Patent, 
[1020] W.N. 205, decided July 23, by Sargant, J. The Attomey- 
(leneral (Sir Gordon Hew art), argued that the Patents and Designs 
Act 1010,0-10 Geo. V. ch. 80, sub-secs. 8, 21, w as not retrospective.

Sargant, J., held:
that the Act of 1919 hist not only altered the tribunal to which matters ulster 
aee. 8 had to be referral, but hail also altérai the rights of the parties- both 
the patentee and the Crown—and as to matters wliirh had taken place before 
the new Act came into operation sec. 8 did not apply, but they were to Is- dealt 
with in accordance with the previously existing law, whereas those matters 
which occurred after the time when the Act of 1919 came into operation were 
to be dealt with under that Act.

Stuart, J. (in Apirellate Division of Supreme Court of Alberta1 
in De Roussy v. Nesbitt, ante page 514, dealing with this subject
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says: “ In a case of doubt, which this certainly is, I think the proper 
course is to hold against the retroactivity of the Act.” See also 
Hudson Hay Co. v. Dion (1917), 38 D.L.R. 477, 28 Can. Cr. (as. 
265, 52 Que. S.C. 69; 27 Halsbury, pages 159, 160 (paras. 305 & 
306).

1 have l>een shewn the copy of a judgment by Rugglcs. J., 
of the County Court of Vancouver, dealing with sec. 61 of the 
Act in question, in which the Judge held that the section has not 
a retrospective (or retroactive) effect. Wooley v. Smith, No. 
852-19, decided 7th November, 1919.

It is clear to my mind, notwithstanding Reg. v. l ine (al>ove 
mentioned), that I must hold sec. 61 of the Act in question 
has no retrospective effect so as to destroy the right of action which 
plaintiffs possessed under the old law, and which, I think, has 
not been affected by the new enactment.

On the merits it is quite clear that plaintiffs earned their com
mission, $300, that they never agreed to accept $200 in full, that 
the taking and cashing of the cheque for $200 described by Mr. 
Howlands does not stop plaintiffs from suing for balance of $100. 
Exhibit 2 is a frank acknowledgment of the délit by defendant, 
and the defendant's conduct in trying to free himself from respon
sibility is not praiseworthy in my opinion.

The plaintiffs are entitled to judgment for the balance of 
their claim, $100, and costs. Judgment accordingly.

B. C.

C. C.

Rowlands

Johnstone

Holland.

REX ex rel. McLEOD v. BOULDING. SASk.
Saskatchewan Court of Appeal, lluultain, C.J.S., Newlands, La mont and 7777" 

Elwood, JJ.A. Jmy It, IttO. » •
Criminal law (§ IV7 G—13(>)—Prosecution—Private prosecutor—

Power of Court to suspend sentence—Criminal Code, secs.
878 - xi ami 1081 (2).

In the Province of Saskatchewan where, under the provisions of see,
873 (a) of the Criminal Cotie as amended by 0-7 Edw. VII 1907, eh. 8, 
the trial of any person is commenced by a formal charge instead of 
an indictment the charge may be preferred by the Attorney-General or 
bt any person with the mitten consent of the Judge of iiie Court, or 
of the Attorney-General, or by order of the Court. If the charge is 
preferred by some private person with the necessary consent, the case 
would presumably be conducted by counsel for iie private prosecutor, 
or counsel appointed by the Court, unless the Attorney-General inter
vened, and in such a case counsel for the prosecution, however appointed, 
would, on the authorities, l»e “Counsel acting for the Crown in the prose
cution of the offer 1er” within the meaning of sec. 1081 (2) of the Criminal
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Haultain, C.I.S.

Case stated for the opinion of the Court of Appeal, by a 
Police Magistrate as to his authority to direct a suspended sen
tence on a conviction for theft. Reversed.

J. A. Allen, K.C., for appellant.
Russell Hartney, for respondent.
Haultain, C.J.S.:—The following case is stated for the 

opinion of the Court by F. M. Rrown, Esq., Police Magistrate 
in and for the City of Saskatoon:

Case reserved by the undersigned, Fred M. Brown, Police Magistral c, 
in and for the City of Saskatoon, Province of Saskatchewan, on request of 
Mr. J. M. Stevenson, counsel for the informant. The accused, Percy Boulding, 
was tried before me at the City of Saskatoon, Province of Saskatchewan, on 
March 16,1920, on information laid by one D. McLeod, G.T.P. Co., Edmonton, 
on March 10, 1920, before C. M. Smith, a Justice of the Peace in and for 
Saskatchewan, whereby the said Boulding was charged that on or about 
November 2, 1918, he did steal one barrel of alcohol, the projierty of the 
Grand Trunk Pacific Railway in transit at South Saskatoon in the said 
Province contrary to the Criminal Code of Canada.

The said Boulding elected for summary trial before me as Police Magis
trate under the provisions of sec. 777, Part 16, of the Criminal Code.

At the trial the said Boulding pleaded guilty to the charge whereu|>on I 
did convict him of the offence charged and instead of sentencing him at once to 
any punislimcnt, I directed that he be released uj>on entering into a recogniz
ance in the sum of $1,000, with one surety, during a period of one year to 
appear and receive judgment when called upon and in the meantime to keep 
the peace and be of good behaviour.

The said Boulding complied with my order and was then discharged from 
custody.

Subsequently, on April 20, 1920, an application was made to me by the 
informant through liis counsel and solicitor, Mr. J. M. Stevenson, for a reserved 
cose on a point of law, namely the question as to whether or not I had the power 
to suspend sentence on the said Boulding on the ground as he then contended 
that 1 had no power to suspend sentence without the concurrence of counsel 
acting for the Crown in the prosecution of the offender.

The informant was represented at the hearing by his counsel and solicitor, 
Mr. J. M. Stevenson, who refused at said hearing to consent to susixmdeiJ 
sentence being directed.

There was no counsel acting for the Crown in the prosecution of the 
offender present at the hearing or any part of the proceedings.

The question I now submit for the opinion of the Court is: Had I the 
I lower to suspend sentence on the said Percy Boulding?

I would answer the question in the negative for the following 
reasons:

The Court only has power to suspend sentence in cases punish
able with more than two years’ imprisonment “with the concur
rence of counsel acting for the Crown in the prosecution of the 
offender.” The Criminal Code, sec. 1081, sub-sec. 2.
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In view of the conclusion at which I have arrived, it will not 
lie necessary to discuss the question as to the power of the Court 
to suspend sentence when there is no counsel acting for the Crown 
in the prosecution of an offender. My own opinion is, however, 
tliat such concurrence is an essential condition to tile exercise of 
the power. Hut in this case, I am of opinion that, there was 
counsel acting for the Crown in the prosecution of the offender. 
It is quite true that the prosecution was conducted by counsel for 
the railway company which was the private prosecutor, but it was 
a “criminal prosecution instituted for the interests of the public 
in the name of the King and not to gratify the objects of an individ
ual.” Hex v. Brice (1819), 2 B. & Aid. 606, 106 E.R. 487.

See also Beg. v. Page (1847), 2 Cox C.C. 221, Reg. v. Littleton 
(1840), 9 C. 4 P. 671.

This opinion can lie justified on liistorical grounds. The 
King's Pence in the Middle Ages, by Sir Frederick Pollock in 
Select Essays in Anglo-American Legal History, vol. 2, page 
406, says:—

It was well understood in the 13th century that the criminal “appeal” 
was no longer a mere act of private vengeance. The King had to be satisfied 
for the breach of hie peace aa well as the aggrieved party for the injury. 
Hence, aa Bract on expressly tells us, the death or default of the apiiellor did 
not make an end of the proceedings. On the contrary, the effect was to t end 
the accused to be tried by a jury without the option of battle. The King 
takes up the charge on behalf of his ow n [ware, as lie well may and ought, for 
the words of the appeal are that the act complained of was done wickedly and 
in felony against the peace of our Lord the King.

The old form of indictment for simple larceny concluded with 
the words: “feloniously did steal, take and carry away, against 
the peace of our Lord the King, his crown and dignity.”

In England, in all proceedings in a criminal case, both prose
cutor and accused are allowed to lie represented by counsel. 
Roth at Assizes and Quarter Sessions the ordinary case is conducted 
by solicitors and counsel retained by the prosecutor and provision 
is made for paying the prosecutor the costs of the trial. In 
Bowen-Holands Criminal Proceedings, etc., 2nd cd., at page 84, 
we find:

From the earliest times the Crown has always been represented by 
counsel, the obvious reason being that it was im|>ossihle for the nominal 
prosecutor, the Sovereign, to appear personally and conduct criminal pros
ecutions and a private prosecutor is not entitled to conduct his case himself 
(that is, in person). Bex v. Brice, 2 B. & Aid. 606, 100 E.R. 487; Beg. v. 
Burney (I860), 11 Cox C.C. 414, note (a) at page 422.

SASK.
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Bocldino.

Hut 1 tain, C.J.8.
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In the case of Hex v. Stoddari, Dickensons Quarter Sessions 
122, referred to in the note to Heg. v. (iurney, in refusing to 
permit the private prosecutor to address the jury, Lord Tenterden, 
L.C.J., made the following observations (see note to Heg. v. 
Gurney, 11 Cox C.C. at page 422):

If it lie your intention to address the jury, it is n course which you will 
not l>e permitted to pursue. It has been determined by all the Judges of the 
Court of King's Bench, and that determination has l>ccn publicly expressed 
on more tlian one occasion, together with the concurrence of many of the 
other Judges, that a prosecution by indictment is not, in |>oint of lgw, the suit 
of an individual. If any individual seeks redress—personal redress for per- 
sonal injury—the course that he is to pursue is to bring an action for damages. 
If, instead of electing to bring his action for the redress of a pensonul injury, 
he tliinks fit to put the law in motion in the name of the King, for the sake of 
public justice, it is not his suit, but it is the suit of His Majesty. Where a 
lierson, therefore, chooses to proem! by indictment, he has no right to address 
the jury, unless he is a gentleman at the bar. That opinion has l>een solemnly 
pronounced by all the Judges of the Court of King’s Bench. We have at 
every assizes, and under every commission of gaol delivery in Ixindon, at 
every Court of Quarter Session holden throughout the country, a great number 
of prosecutions, instit uted certainly by private individuals, in which the name 
of His Majesty is used; but in none of them it is even thought that the person 
prosecuting has a right to address the jury.

See also Hex v. Hoidtbee (1836), 4 Ad. & E. 498, 111 K.R.
874.

The conclusion I have arrived at seems to lie supported hy a 
consideration of a number of sections of the Criminal Code.

In secs. 859, 871, 873 (1) and (2), 877, 918, 925, 929, 933, 935, 
939, 944 (1), the expressions “the prosecutor,” “counsel for the 
prosecution,” “the Crown,” are used indifferently. Section 872 
is the only section in which the words “counsel acting on behalf 
of the Crown” have a more restricted meaning. In this province 
where, under the* provisions of sec. 873 (a), of the Criminal Code 
as amended, 6-7 Kdw. VII. 1907, ch. 8, the trial of any person is 
commenced hy a formal charge instead of an indictment, the 
charge may l>e preferred hy the Attorney-General or hy any person 
with the written consent of the Judge of the Court, or of the 
Attorney-General, or hy order of the Court. If the charge is 
preferred hy some private person with the written consent of 
the Court, or of the Attorney-General or by order of the 
Court, the case would presumably In* conducted by counsel 
for the private prosecutor or counsel appointed hy the Court, 
unless the Attorney-General intervened, either in person or hy
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agent. In such a eas<‘ counsel for the prosecution, however 
appointed, would, on the authorities I have cited, lie ‘‘counsel 
acting for the Crown in the prosecution of the offender.”

In this case, the railway company “put the law in motion 
in the name of the King for the sake of public justice,” and it was 
not its suit but the suit of the King. Counsel prosecuting, though 
retained by the railway company, was, therefore, in my opinion, 
“counsel acting for the Crown in the prosecution of the offender,” 
and the sentence could only be suspended with his concurrence. 
As that concurrence vas not obtained, the sentence cannot stand, 
and the prisoner should be brought up before the magistrate again 
to receive such sentence as lie may deem proper to pronounce 
under the circumstances.

Newlands, J.A., concurred with IIavltain, C.J.S.
Lamont, J.A.:—In this case the accused pleaded guilty before 

the police magistrate to a charge of having stolen a barrel of alcohol 
from the Grand Trunk Pacific Railway Company. The magis
trate suspended sentence. He says there was no counsel acting 
for the Crown in the prosecution of the offender, although there 
was counsel representing the private prosecutor, the railway 
company.

The question submitted for the opinion of the Court is: Had 
the magistrate power to suspend sentence on the accused under 
the circumstances?

Section 1081 of the Code provides that where the offence is 
punishable with not more than two years’ imprisonment, the 
( ourt shall have the power to release the accused upon his entering 
into a recognizance to appear when called upon to receive sentence. 
Sub-sec. (2) then reads as follows:

2. Where the offence is punishable with more than 2 years' imprisonment 
the Court shall have the same power as aforesaid with the concurrence of 
counsel acting for the Crown in the prosecution of the offender.

SASK.

C. A.

Rex 
EX REL

McLeod

Boulding.

Uaultain, C.J.S.

Kewlundh, J.A. 
Lamont, J.A.

The language of this section makes it clear, to my mind, 
that the jurisdiction of the Court to suspend sentence on the 
accused, where the offence is punishable with more than two 
years’ imprisonment, is dependent upon the concurrence of 
counsel acting for the Crown. Without such concurrence the 
magistrate has no jurisdiction.

It was argued that as counsel for the private prosecutor was 
present, he had represented the Crown, and, therefore, the magie-



062 Dominion Law Reports. [53 D.L.R.

NASH.

C. A.

Rex
EX REL

McLeod

Bovlding.

Lamont, J.A.

t rate'a finding that no counsel for the Crown was present eoulil 
not be taken as the fact.

I am of opinion tha‘ mnsel representing the private prosecutor 
cannot lie said to lie counsel acting for the Crown in the prose
cution of an offender within the meaning of the section. Under 
the Code, and our practice, “counsel acting for the Crown" has, 
to my mind, a definite meaning. It means, counsel instructed by 
or on liehalf of the Crown. Under our system of administering 
criminal law, prosecutions are in most eases begun by individ
uals.

In Stephen's Criminal Lew of England, vol. 1, at page 419, the 
author says:

In all other countrice the discovery and punishment of crime lms been 
treated aa pre-eminently the affair of the Government, and has in all its stages 
been under the management of representatives of the Government. In 
England it has been left principally to individuals who considered themselves 
to have been wronged, the Judge's duty being to see fair play between the 
prisoner and the prosecutor, even if the prosecutor hapjiened to lie the (’row n

A private prosecutor, it is true, has the same rights, as far as 
the conduct of the prosecution is concerned, as if it were being 
conducted by the Crown.

In Re McMicken (1912), 8 D.L.R. 550, 20 Can. Cr. Cas. 
334, 22 Man. L.R. 093, the headnote in part is as follows:

Where a prosecution for a criminal offence was instituted by a private 
prosecutor and he is still in charge of the prosecution, he has the same right 
to be heard on the trial, both as to the question of guilt and the quanlutn of 
punishment, as the Attorney-General would have on a Crownjirosccutiim.

This, however, does not, in my opinion, lead to the conclusion 
that the counsel representing the private prosecutor is counsel 
“acting for the Crown," within the meaning of sec. 1081 (2).

In Hex v. Dominion Drue) Stores, Ltd. (1919), 31 Can. Cr. Cas. 
80, 14 Alta. L.R. 384, Stuart, J., at page 107, makes the following 
observations: “In a magistrate's Court where the Crown appears 
and prosecutes, counsel for the Crown owes a sjiecial duty both 
to the Court and to the defence to guide the proceedings upon 
principles of fairness.”

This is a clear recognition of tlu* fact that in some cases More 
a magistrate the prosecution is not conducted by the Crown, 
but by the private prosecutor, although the proceedings are 
carried on in the name of the King.
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. Where an accused person is committed for trial by the magis
trate and an indictment is preferred against him, the prosecution 
under the indictment is, according to our practice, conducted by 
the agent or counsel instructed by or on behalf of the Attorney- 
General, notwithstanding the fact that counsel may have appeared 
in the Court below for the private prosecutor.

Counsel instructed by the Crown in a criminal cast' occupies 
a different position from counsel representing a plaintiff in a civil 
case, and also, in my opinion, from counsel representing the private 
prosecutor in a criminal case. His position is quasi judicial. He 
should regard himself more as a minister of justice than as an 
advocate for a party. Reg. v. Bereiu (1865), 4 F. & F. 842.

The Crown does not desire to secure a conviction unless the 
evidence establishes that the accused has lieen guilty of the 
offence charged. The duty of counsel for the Crown is to bring 
out and place before the Court all the evidence, whether such 
evidence be in favour of or against the accused. It is because 
the Crown has no private ends to serve, no private feelings to 
satisfy, that counsel representing the Crown is in a position to 
act with the utmost impartiality, and with an eye single to the 
ends of justice. Counsel employed by a private prosecutor 
must pay some attention to the wishes of his client, who has a 
private interest in the prosecution and cannot, therefore, be as 
impartial as the Crown. It is, in my opinion, on account of the 
quasi judicial position of counsel instructed on behalf of the Crown, 
and the alisenee of any feelings or desire on the part of his employer 
other than the attainment of justice, that he has lieen entrusted 
with the authority, in his discretion, of concurring in the release 
on suspended sentence of the convicted person. Further, it 
appears to me that counsel representing a private prosecutor 
would feel himself bound by his instructions. If his client, 
feeling himself to have lieen wTonged, did not want the convicted 
person released on suspended sentence, counsel instructed and 
paid by such client would not be likely to concur in such release, 
and if he w ould not, then such concurrence would mean simply 
the concurrence of the private prosecutor himself. To my mind 
this never was intended.

I am, therefore, of the opinion that “counsel acting for the 
Grown,” whose concurrence is necessary under sec. 1081 (2), is

SASK.

C. A.

Hex
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a counsel instructed on liehalf of the Crown, and a magistrate 
has no jurisdiction to release on suspended sentence a person 
convicted of an offence punishable with more than two years’ 
imprisonment, unless there is a counsel instructed to represent 
the Crown acting for the prosecution. This excludes the magis
trate's jurisdiction not only where no counsel acts for the prose
cution, hut also where the only counsel so acting is the counsel for 
the private prosecutor.

Elwood, J.A., concurred with Haultain, C.J.S.
Judgment accordingly.

ALTA. Re MELLON ESTATE.

iS (. Alberta Supreme Court, Simmons, J. September 7, 1920.

Statutes (6 II A—96)—Life insurance policy—Company incorporated 
by Dominion Act—Provincial law oovernino payment—Inter
pretation.

Section 46, ch. R, 5 Geo. V. 1915, which provides that the moneys 
payable under any iiolioy of life insurance . . . “shall ... is-
payable in the Province’’ where the assured is or dies domiciled then-in, 
docs not purport to do more than declare where the debt is payable: it 
cannot lie construed as holding that the law of the province governs in 
the construction of the contract when made in another province.

Statement. Application by executors for advice as to the distribution of 
life insurance policies.

S. C. Stanley Kerr, for the executors and trustees;
D. It . Mackay, for the Confederation Life Association.
S. S. Carmack, for Amelia McCrum.
J. A. Ron, for Alice Evelyn Mellon and minor children.

»------ -- Simmons, J.:—Application is made by the executors of the
estate of John J. Mellon, deceased, by way of originating notice 
for advice in respect of the distribution of two policies of life 
insurance on the life of the deceased.

The Confederation Life Association on June 3, 1887, issued a 
policy for $1,000 on the life of John J. Mellon in favour of himself, 
and on May 5, 1897, the insured executed a declaration in which 
he appointed his wife, Amelia Mellon, and daughter, Amelia 
Elizabeth Mellon (now Amelia Elizalieth McCrum), beneficiaries 
under said policy. His wife predeceased him and the insurance 
company paid the proceeds of the policy to his daughter, Amelia 
Elizabeth McCrum, surviving beneficiary.
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The Grand Orange Lodge of B.N.A. issued a policy on the 
life of the said Mellon for $1,1X10 payable to himself and the 
proceeds of such policy were paid into ( 'ourt pursuant to an order 
of Scott, J., and the insurer released from any further liability 
in respect of same.

The questions raised are:
(1) Does the will make a valid disposition of the proceeds of said policies 

or either of them. (2) Dues the law of Allierta or the law of Ontario govern in 
determining the dis|xieition of the proceeds of the said |sdieies? (3) Does the 
law as it was at (a) the execution of the contract of insurance, or (6) at the 
date of the will, or (c) at tlic date when deceased liccame insane, or (d) at the 
date of Ids death govern in regard to the said distribution?

The Confederation I.ife Ass’n policy provided that: “In all 
eases of claims under this policy the law of Ontario shall govern."

At the date of his death Mellon was a resident and domiciled 
in the Province of Allierta.

On March 25, 1914, Mellon liccame insane and died in a 
Sanitarium in Guelph, Ontario, on March 4, 1918.

It will lie convenient to arrive at a conclusion to question 
(2) as it has an important bearing upon (1 ) and (3). The law of 
Ontario in regard to the distribution of the proceeds of insurance 
policies was modified in 1897 ami 1914 and that of Allierta in 
1915 and 1916. The Confederation Life Assn was incorporated 
by Acts of the Parliament of Canada. 34 Viet. ch. 54, 37 Viet, 
cli. 88, and 42 Viet. ch. 72, and was registered under the provisions 
of the Allierta Insurance Act, 5 Geo. V. 1915, ch. 8. Section 43 
of the Albei ta Act, 1915, provides that :
the moneys payable under any policy of life insurance already issued or that 
may hereafter be issued by an insurance cor|>oration that has already become 
or may hereafter become registered under the provisions of this Act 
shall in all cases be payable in the Province where the assured is or dies 
domiciled therein, notwithstanding anything contained in any policy or the 
fact that the head office of the insurance corporation is not within the Province.

The operative words of the section, “Shall he payable in the 
Province” do not purport to do more than declare the situs of 
the debt shall l>e in the l*rovincc and I think it is reading into 
the section that which is not contained therein to hold that the 
law of Allierta should apply in determining the construction of 
the* contract especially when to do so is to go to the root of the 
contract and so modify it as to alter the declared intention of 
the parties when the contract was entered into. To adopt the

ALTA.

8. C.
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Simmone, J.
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view that the laws of Alberta would apply in the construction of 
a contract made in another Province by a company which is 
the creation of the Parliament of Canada would raise very grave 
and far-reaching conclusions on constitutional law, which I do 
not think necessary to tie dealt with in my view, that the appli
cation of the section under a lilieral construction does not involve 
any more than a declaration as to the place of performance of 
the obligation arising out of the contract.

The Confederation Life Ass'n raises no objection to payment 
of the moneys within the Province.

I conclude therefore that the provision in the contract whereby 
the parties agreed that the law of Ontario should govern in 
regard to the distribution of moneys under this policy is appli
cable.

It is not a ease where the application of the foreign law is 
against public policy or in contravention of the general laws of 
the Province but in considering the general laws of the Province 
it must be borne in mind that the Dominion Parliament conferred 
upon the insurance company the powers which it exercised in the 
usual and ordinary course of business.

R.S.O. 1897, ch. 203, became the law of Ontario on April 13, 
1897, as 60 Viet. ch. 36, and the assured executed the declaration 
in favour of his wife and daughter on May 15, 1897, and the 
insured must be presumed to have known the law as it existed 
then.

It would appear that so far as the declaration in this policy 
is concerned suli-sec. 8 of sec. 159 of ch. 203, R.S.O. 1897, and 
sub-sec. 7 of see. 178, R.S.O. 1914, ch. 183, the law is the same 
and the daughter as a surviving preferred beneficiary w as entitled 
to the entire proceeds of the policy.

Sec. 176 of ch. 183, R.S.O. 1914 (amended 4 Geo. V. 1914, 
ch. 30, sec. 10), provides that sec. 178 shall be retroactive. The 
fact however that the effect of the law in Ontario in 1897 and 1914 
is similar in so far as it affects the circumstances in regard to this 
policy render it unnecessary to consider the effect of the assured 
I incoming insane on March 25, 1914, although it may be observed 
that the law as declared by sec. 178 of ch. 183 of 1914 was in force 
on and after March 1, 1914, and the assured became insane 
subsequent to that date.
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The will makes no referenee either general or speeific of either 
policy in question, and under the law of Ontario the declaration 
of the assured stands as an efficient and complete disposition of 
the moneys in question in favour of the daughter as sole surviving 
preferred Ixmeficiary, in so far as the Confederation Life Ass'n 
policy is concerned, In re Cochrane (1908), 16 O.L.R. 328, and 
Arnold v. Dominion Trusts Co. (1918), 41 D.L.R. 107, 56 Can. 
8.C.R. 433.

The policy in the ( Irange (irand Lodge of B.N.A. is not available 
but it seems to lx1 assumed by all the parties to the reference 
that the contract was made in Ontario and applying the principles 
alxive referred to the law of Ontario would govern.

As there was no surviving preferred designated Ix-neficiarv 
it appears the law in Ontario in 1897 was altered. The Insurance 
Act, R.8.O. 1914, ch. 183, was in force on March 1, 1914, before 
the assured liecamv insane and he is presumed to have known the 
law and made no subsequent declaration altering the apportion
ment, and R.8.O. 1914, ch. 183, governs.

The children surviving are preferred Ixmefieiaries pursuant to 
sub-sec. 2, sec. 178 of R.S.O. 1914, ch. 183.

The effect, however, of sub-sec. 7 of sec. 178 would seem to 
create a trust in favour of preferred beneficiaries although not 
designated in the declaration of the assured in the case where the 
preferred designated lieneficiary or beneficiaries hail pre-deceased 
the insured and there was no subsequent declaration by the 
assured.

Re Lloyd and Ancient Order etc., (1913), 14 D.L.R. 625, at 
p. 626, 29 O.L.R. 312, per Hodgins, .1. A.

'there are only two wave in which the interest of the preferred beneficiary 
when once established can be effected. In the first place the assured is given 
power to restrict, revoke, extend, transfer, limit or alter (he "benefits of the 
insurance" provided he docs not go outside the preferred class wliilc any of 
those of its mendiera in whose favour the contract or declaration w as made 
are living. In the second place the share of a preferred beneficiary pre
deceasing the assured if not dealt with by him is controlled by statutory 
provisions.

The will, in my opinion, does not in manner control the dis
position of these moneys.

In the result then the proceeds of the policy in the Grand 
Orange Lodge of B.N.A. Ix-long to the four surviving children in

45—53 d.l.r.
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equal shares and are to be paid out accordingly, and in the event 
that any of them air not 21 years of age the moneys are to lie 
paid to the Official Guardian for their lenefil and use.

The costs of the solicitors for the respective parties aie to 
lie paid by the executors and trustees out of the estate moneys.

Judgment aecordingly.

BRUNSTERMAN v. WINNIPEG ELECTRIC R. Co.
Manitoba King's Hench, Macdonald, J. June 18, 1920.

Strklt railways (§ III B—25)—Motorman—Failure to see small
STONE ON HIGHWAY—pASHENGER ALIGHTING INJURED BY—NEGLI
GENCE.

It is not negligence on the part of a street ear motorman, that he fails 
to notice a small stone lying on the boulevard, and stops his ear so that 
a passenger in alighting steps on the stone and is injured, the boulevard 
being under the charge and control of the city and the place being other
wise a safe and proper place for passengers to alight.
Action for damages for injuries received when alighting from 

a street ear. Aetion dismissed.
( . I*. Wilnon, K.C., and E. 1). Iloneyman, for plaintiff.
H. I). (iuy, for defendants.
Macdonald, J.:—This aetion arises out of an aecident to the 

plaintiff in alighting from a street ear of the defendant company 
on May 17, 1917, in the daytime. The plaintiff was a passenger 
travelling east on Broadway Ave. and when approaching l-'dimni
ton St., which runs at right angles to Broadway, she gave the 
usual signal for the ear to stop. The ear overran the crossing 
at the point at which it usually stops hut it is admitted by the 
plaintiff and it is a fact that it is not unusual for the ear to over
run the crossing. She did not leave her seat until the ear stopp'd. 
The conductor opened the door and the plaintiff stepped out at 
the rear exit. She stepped on a stone which rolled under her 
foot causing her to fall and causing her injury.

There is no question as to the proper conduct of the plaint iff 
and the manner in which she alighted, there was no negligence 
on her part. She thinks that the car had gone 15 ft. beyond the 
granolithic walk at which point it is the endeavour of the motor- 
man in charge of the car to stop, hut this distance is a mere guess. 
The motorman says it was oijly 2 ft. This, however, is not im
portant.

I find as a fact that the accident occurred by reason of the 
plaintiff stepping on a stone, which I lielieve to lx* the stone pro-
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(hired in Court (Ex. 3), and that the stepping on this stone caused MAN»
lier to fall and was the cause of the injuries which she sustained. K. B.
The question arises, is the defendant company legally liable? Bscnstu-

The property in the lioulevards on either side is vested in the MAN 
City of Winnipeg but the care of the lioulevards is in the Parks Winnipeg 
Hoard. In clearing the snow off the tracks in the winter time, *r“c2!C 
small stones and pebbles aie thrown on to the boulevards by the ----- .

Macdonald, J.
street railway sweepers and in the spring of each year the Street 
Railway Co. have the lioulevards thoroughly raked and swept, 
taking every reasonable care to have the boulevards free from 
stones and pebbles. This is followed by the Parks Hoard mowing 
the grass on the lioulevards once a week during the summer and 
seeing that they are clean and tidy and free from debris; they are 
also examined once a day.

The stone upon which the plaintiff slipped could not, liecause 
of its size and weight, lie thrown by the defendant company's 
sweeper on to the boulevard and how the stone got there it is 
impossible to say.

The contention of counsel for the plaintiff is that the motor- 
man in charge of the oar should have taken precautions that a 
place of safety was reached upon which the plaintiff might alight ; 
that the motorman should have seen the stone which caused the 
plaintiff the injury, and not having done so, the defendant com
pany is guilty of negligence and must lx? held liable for the injuries 
suffered.

In 10 Corp. Jur., page 913, para. 1339, it says:—
If by custom the carrier recognises a proper place for getting on board 

or alighting, which is not the usual place especially provided for that purpose, 
the duty to provide reasonably safe approaches exists, ... it being 
the duty of the carrier to look after the safety of the place at which passengers 
are invited to get on or off the train, and tliis rule applies also to street cars.

And in 10 Corp. Jur., page 914, para. 1340 :—
In general, with reference to the place afforded to the passenger for 

getting on board or alighting, it is the duty of the carrier to use reasonable 
care to see that it is a safe place, whether it is the usual place or not, if it is 
one at which the passenger is expressly invited to get on or off the train or car.

In Conway v. Lewiston, etc., Co. (1897), 90 Me. 199, 38 Atl.
Rep. 110: “A street railw ay company which ha:; no regular stations, 
but stops its cars at or near street crossings, having no control 
over the location of its tracks, nor over the street between its 
tracks and the curb, is not liable for any injury to a passenger
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received by stepping on a rolling stone in the street between the 
track and the curb when alighting from a car, where it does not 
appear that the place was so unusually dangerous or unsuitable 
as to render the stopping of the car there negligent."

In Nellis on St reet Railways, 2nd ed., vol. 2, page 774, sec. 365 
A passenger on a street ear has the right to expect that street where he 

alights is in a safe condition; and if he alight without looking to see where lu
is stepping and is injured thereby, he is not necessarily negligent.

In Conway v. Lewiston, etc,, Co., 90 Me. 199, 38 Atl. Rep. 110, 
the plaintiff in alighting from one of the defendant’s cars in the 
evening a short distance from a street crossing stepped on a 
rolling stone lying in the street between the car and the sidewalk 
and sustained a fracture of the ankle. She recovered a verdict 
of negligence imputed to the defendant company by reason of 
the failure of the conductor to stop the car at the crossing and 
his invitation and proffered assistance for her to alight at a point 
described as a ditch and a dangerous and unsuitable place. Held, 
that the evidence failed to establish any liability on the part of 
the defendant. Vnder the circumstances and conditions the 
failure of the conductor to stop the car precisely at the crossing 
cannot lie deemed legally culpable; nor was tho place of alighting 
so difficult and unsuitable to render it actionable negligence to 
Jiermit a vigorous young woman to step down from the sideboard 
of the car, either with or without assistance.

Indeed, it is not insisted in argument that the mere failure to stop t lu
eur so that the luuwcngcr could alight on the crossing was improper. Nor is it 
claimed that the existence of a small rolling stone by the side of the track 
would necessarily render the street at that point a dangerous place to alight, 
(page 203.)

In the present ease, however, it is contended by counsel for 
the plaintiff that to the knowledge of the defendant company 
there is a place adjoining their tracks where stones arc and that 
from time to time the stones get on the boulevards and with the 
knowledge that the stones arc in the vicinity the company should 
take every possible precaution when inviting passengers to alight 
on the boulevards that there are no stones there and that the 
company must provide a safe place to alight and that this is an 
established duty when such dangerous elements are liable to get 
on to the boulevards.
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There are many stones of various sizes, some smaller and some 
larger than the stone causing the damage herein, along the track 
of the defendant company and there is less chance of such stones 
getting on to the boulevards than there is of the smaller stones 
used as ballast. A stone such as Ex. 3 could not be blown or 
swept by the sweeper on to the Ixnilevard. It is fair, I think, to 
assume that it was carried or thrown there.

These* stones are brought on to the streets, some mixed with 
the gravel ballast used in the maintenance of the roadbed and 
some brought by the city, by whom stones are placed on the 
lxmlevards at the points where the gl ass has worn off by passengers 
getting off the street cars.

The defendant company has nothing to do with the boulevards 
as they are under the charge* and control of the Parks Hoard.

It being the duty of the Parks Hoard to see that the boulevards 
are free from debris, and in view of the care and attention ex
ercised in the carrying out of that duty, it is reasonable to assume 
that the motorman in charge of the car running along the centre 
of the Ixmlevard would not 1h* very alert in w etching for stones or 
any other extraordinary l>ody or matter on the boulevard.

The stone causing the injury is not a large one; its colour is not 
such as to attract attention, it is much the colour of the* ground 
and if lying in the grass it would require more than ordinary 
watchfulness to detect it. 1 fail to sec where there has been any 
negligence on the part of the motorman.

It was one of those unfortunate fortuitous mishaps causing 
much suffering and serious consequences but as to which as I 
view it the defendant company is in no way liable.

The action must therefore lx* dismissed with costs.
A ction dism issed.

THE KING v. PORTER; Ex parte HAMILTON.
New Brunswick Supreme Court. King's Bench Division, Crocket, J.

August 26, 1920.
Intoxicating liquor (§ 111 11—90)—Intoxicating Liquor Act, N.B.—

SEIZURE AND DES 1 RUCTION- .JURISDICTION OF MAGISTRATE.
Under the New Brunswick Intoxicating Liquor Act, (» Geo. V. 1910, 

eh. 20, n magistrate 1ms no jurisdiction to hear an application for the 
destruction of liquor where none of tin- facts indicated in see. 145 of the 
Act its conditions precedent to his right to hear such application exist.

The magistrate lias no jurisdiction under section 144* to hear an appli
cation on a notice dated July 9, the liquor having been seized on May 7, 
and the applicant having claimed the same on May 19.
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Application by way of certiorari to quash an order made by 
a magistrate under the Intoxicating Liquor Act, for the destruction 
of liquor seized. Order quashed.

Thane M. Jones, shews cause against an order nisi.
J. C. Hartley, K.C., contra, supports order.
Crocket, J.:—In the month of May last, R. Willard Demmings, 

an inspector under the Intoxicating Liquor Act, 6 Geo. V. 1916. 
ch. 20, seized seven cases and nine bottles of intoxicating liquor 
in the office of the Dominion Express Co., at Canterbury Station, 
in the County of York. This liquor had tieen shipped by William 
McIntyre Co., of Montreal, on the order of the applicant, Hamilton, 
who resides at Forest City, in the County of York. Canterbury 
Station is the nearest point in Canada it which there is a railway 
station and express office. On May 8, Hamilton made an affidavit 
setting forth that he had ordered the liquor on or about April 
28, to be sliipped to him by the Dominion Express Co. for his 
personal use; that it was for his own personal use, and for no other 
purpose whatsoever; that the liquor arrived at Canterbury Station 
on or aliout May 6; that he was notified by the agent of the 
express company of its arrival and seizure by Demmings on or 
about May 7 ; and that he « as desirous that the matter lie inquired 
into. On May 19, Demmings was served with a copy of this 
affidavit and a written notice demanding the return of the liquor. 
No action was taken u]xm Hamilton's claim until July 9, when 
Demmings addressed a letter to him at Fosterville, York County, 
directing him to appear before the above named Jerome E. Porter, 
a Justice of the Peace for the County of York, at Meductic, to 
give evidence in reference to the importation of the said liquor into 
the lYovince. This letter having leen addressed to Hamilton at 
Fosterville instead of at Forest City, was not received by him 
until July 13, but he nevertheless appeared licfore the magistrate 
at Meductic on the following day, and gave evidence upon oath 
in support of his claim. No other witness was examined, ami at 
the conclusion of his evidence the magistrate announced that 
the claimant had failed to prove to his satisfaction his right to 
the said liquor, and ordered the liquor to lie destroyed. A formal 
order having lieen made to this effect, application was made to 
me for an order for a writ of certiorari to bring up the proceedings 
before the magistrate, and an order nisi to quash the order



53 D.L.R.] Dominion Law Reports. t>73

for destruction of the liquor. I granted the order on two grounds, 
vis:

1. The magistrate had no jurisdiction to hear an application for tin- 
destruction of the liquor, none of the facts indicated in sec. 14i> as conditions 
precedent to his right to hear such application or make such an order having 
existed. 2. The magistrate had no jurisdiction to hear the application on 
a notice dated July 9, the liquor having been seized on May 7, and the applicant 
having claimed the same on May 19.

I am of opinion that the first ground is well taken. It is 
quite true, as contended by Mr. Jones, that any inspector or 
constable may, under sec. 153, for the purpose of preventing or 
detecting the violation of any of the provisions of the Act, without 
a warrant, enter into any place, other than a private dwelling, 
and make search in every part thereof, and that, under sub-see.
1 of sec. 154, he may seize any liquor which he may find on such 
search which in his opinion is unlawfully kept for sale or <lis]M)Nil 
contrary to the Act, but there is no provision in the Act which 
authorises a magistrate to make an order for the destruction 
of any liquor so seized, or of any liquor seized upon search of a 
private dwelling under a search warrant, except uj>on the con
viction of the occupant of such house or place, or some person, 
for keeping liquor for sale or unlawfully having and keeping 
liquor in such house or place, as provided by the said sub-sec.
1 of sec. 154. It is only under the provisions of secs. 145 and 
140 that a magistrate may make such an order without first 
making a conviction against some person for some offence against 
the Act in relation to such liquor. Section 145 reads as follows:—

In case any liquor seised under any of the provisions of this Act does not 
have clearly marked on the outside of the package or vessel containing the 
same the name and address of the jierson for whom the same is intended or if 
the name or address of such a person is fictit ious or not known, or if the person 
to whom the same is addressed cannot be found at such address given, or if on 
such package shall not be specified the fact that liquor is contained in such 
package, or if the bill of lading of such package shall not contrin the same 
information, it shall be priniâ facie proof that such liquor is intended to l>e 
sold or kept for side in violation of this Act, and if no claim is made to such 
liquor and no notice thereof given to the ins|K-ctor within 30 days after such 
seizure, the irsjiector shall apply to a magistrate, justice or justices for an 
order that such liquor be destrojed, and the magistrate, justice or justices on 
receiving on affidavit of such facts shall order that such liquor be destroyed, 
and the ins[>eetor shall thereupon cause the same to be destroyed.

(1) If such liquor, or any part thereof, was shipiicd as other goods, or was 
covered or concealed in such manner as would probably render discovery of 
the nature of the contents of the vessel, cask or package in which the same was
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contained more difficult, it shall be primA facie evidence that the liquor was 
sold or shipiled, or vu intended to be sold or kept for sale in contravention of 
the provisions of tliis Act.

Taking the principal section first, it is perfectly clear, not
withstanding its confused composition, that it confers no juris
diction upon a magistrate to order the destruction of any liquor 
seized under the provisions of the Act until an affidavit is 
received by him of certain facts regarding the liquor sought to 
lx* destroyed. The operative words, so far as the magistrate 
is concerned, are the words of the 16th, 17th and 18th lines: 
“and the magistrate ... on receiving an affidavit of such 
facts shall order that such liquor lx* destroyed.” The words 
“such facts” must refer to facts previously stated in the section. 
These* facts are: either that the liquor which has been se .ed 
under any of the provisions of the Act has not “clearly marked 
on the outside of the package or vessel containing the same the 
name and address of the person for whom the same is intended,’’ 
or that “the name or address of such person” (presumably the 
person for whom the seized liquor is intended), “is fictitious or 
not known,” or that the person to whom the seized liquor is 
addressed “cannot Ixî found at such address given,” or that 
“on such package” is “not specified the fact that liquor is con
tained in such package,” or that “the bill of lading of such pack
age” does “not contain the same information” (presumably as 
such package),—any one of which facts, the section provides, shall 
lx* primâ facie proof that such liquor is intended to lx* sold or 
kept for sale in violation of the Act—and the fact that no claim 
has been made to “such liquor” and no notice thereof given to 
the insix*ctor within 30 days after such seizure. The words 
“such liquor,” in the 16th and 18th lines of the section, must 
likewise refer to liquor seized under any of the provisions of the 
Act, with reference to which one or more of such facts exist, 
which the section provides shall lie primâ facie proof that such 
liquor is intended to lx* sold or kept for sale in violation of the 
Act. It is therefore only such liquor, the destruction of which 
a magistrate has authority to order on “receiving an affidavit 
of such facts,” when no claim is made thereto and no notice 
is given to the inspector within 30 days after its seizure.

Sub-section 1 of sec. 145, though manifestly contemplating 
delilx*rate fraud and concealment in the shipment and keeping
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of liquor, gives no authority to a magistrate to order the destruc
tion of any liquor so shipped or concealed, but stops with making 
such a fraudulent shipment or concealment primâ facie evidence 
that such liquor was sold or ship]M>d or was intended to lie sold 
or kept for sale in contravention of the provisions of the Act. 
Its provisons, therefore, could have effect only in relation to a 
prosecution upon an infoimation charging an offence against 
some of the prohibitive sections of the Act. I confess my inability 
to discern any puipose in this sub-section, seeing that the pro
visions of the principal section, that if any liquor seised does 
not have clearly marked on the outside of the package or vessel 
containing the same the name and address of the person for whom 
the same is intended, or tliat if on a package containing liquor 
there is not specified the fact that liquor is contained in such 
package, either of such facts shall lie primâ facie proof that such 
liquor is intended to be sold or kept for sale in violation of the 
Act, must necessarily include any liquor which may be shipped 
as other goods or which “may lie covered or concealed in such 
manner as would probably render discovery of the contents of 
the vessel, cask or package in which the same was contained 
more difficult.” Whatever the object of the sub-section may 
be, however, it cannot alter the meaning of the principal section, 
and it is in connection with the principal section that see. 
146, under which the order for destruction complained of on 
this application was made, must l>e read. This section roads as 
follows:—

If any claim to such liquor seized he made and notice thereof given to the 
inspector within said 30 days, the ins|iector shall notify the person claiming 
the same to apjtcar before a magistrate, justice or justices, and prove his right 
thereto, to the satisfaction of the magistrate, justice or justices, and also to 
prove that such liquor was inq>ortcd into the Province, or was brought or sent 
from one locality in the Province to another, as the case may be, for a lawful 
purpose, and was not intended to be sold or kept lor sale in violation of the 
provisions of tliis Act, and in the event of such claimant failing to appear 
before such magistrate, justice or justices, as required by such notice, or 
failing to prove his right to such liquor, or that such liquor was imported into 
this Province, or brought or sent from one locality in the Province to another 
locality therein, as the case may be, for a lawful purpose and not intended 
to be sold or kept for sale as aforesaid, the magistrate, justice or justices shall 
order such liquor to be destroyed.

As see. 145 provides, us I have pointed out, for the destiue- 
tion of any liquor seized under any of the provisions of the Act,
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with reference to which one or more of the facts stated therein 
exist, which are made jiritnA facie proof that such liquor is 
intended to l>e sold or kept for sale in violation of the Act, if no 
claim is made thereto and no notice of such claim given to the 
inspector within 30 days after such seizure, upon an affidavit 
of such facts, sec. 140 provides for a hearing l>efore the magistrate 
“if any claim to such liquor seized be made and notice thereof 
given to the inspector within said thirty days.” The words 
“said thirty days” obviously refer to the thirty days in which 
the elaim and notice mentioned in sec. 145 must he made and 
given, and it is equally clear, I think, that the words “such liquor," 
in the opening sentence of the section which I have quoted, must 
be construed in the same way as the words “such liquor” as used 
in sec. 145, t.e., liquor seized under the provisions of the Act. 
with reference to which one or more of the facts stated in tin- 
preceding principal section exist, which are made primâ facie 
proof that such liquor was intended to be sold or kept for sale 
in violation of the Act. One or other of these facts must exist 
as a condition precedent to the magistrate’s right to order tin- 
destruction of any liquor seized either on his “receiving an 
affidavit of such facts,” if no claim is .made and no notice given 
to the inspector, as provided in sec. 145, or as a condition precedent 
to the inspector's right to notify the person claiming the liquor 
to appear before a magistrate and prove his right thereto, and 
to the magistrate’s right to conduct a hearing upon such a claim 
and order upon such hearing the destruction of the liquor claimed 
under sec. 146. There was no pretence that any of such facts 
existed in connection with the liquor which Demmings seized in 
this case. The magistrate acted wholly without jurisdiction in 
making the order for its destruction. The order nisi to quash the 
magistrate's order of destruction will therefore be made absolute 
and the magistrate’s order quashed.

Judgment accordingly.
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Re STONE ESTATE.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and 

Ëlwood, JJ.A. January 26, 1920.

Descent and distribution (§ I C—11)—Death of bastard, unmarried 
and intestate—Mother deceased leaving legitimate and 
illegitimate children—Right of illegitimate children to
INHERIT.

In Saskatchewan, both the real and personal estate of a bastard who 
dies intestate and unmarried, and whose mother has predeceased him, 
will descend through the mother to her other illegitimate child or children, 
but the legitimate children of the mother cannot inherit as they coula 
only claim to take as collaterals in their own right as next of kin to the 
intestate and a bastard can have no collateral kindred.

[The Land Titles Act (Dont.), the Saskatchewan Act (Dom.), the 
Devolution of Estates Act (Sask. ), discussed and reviewed.]

Appeal by the King, in the right of the Dominion, against 
tluit part of a judgment holding that the Crown in the rigtit of 
the Province was entitled to the jiersonal estate of an intestate 
bastard. Reversed.

F. H'. Turnbull and C. I'. Plaxton, for Attorney-General of 
Canada.

U. E. Sampson, K.C., for Attorney-General of Saskatchewan. 
//. Fisher, for Western Trust Company.
Havltain, C.J.S.:—Enos Stone, an illegitimate son of one 

Sarah Newton, died on or alxrut January 13, 1018, intestate 
and unmarried. At the time of his death lie was domiciled in 
Saskatchewan. His estate consisted of real and personal property 
situated in the Province of Saskatchewan. The land comprised 
in the estate was—on the coining into force of the Saskatchewan 
Act, 4-5, Ed. VII. 1005 (Dom.), ch. 42—Crown land within the 
Province, vested in the Crown and administered by the Govern
ment of Caiuida for the pur]sises of Cumula, and was patented 
to Stone at a later date.

On September 23, 1018, letters of administration to his estate 
were granted to the Western Trust Company as official adminis
trator for the Judicial District of Swift Current.

Small Newton, the mother of the intestate, was also the 
mother of another illegitimate son called William Stone, who is 
living and resides at Medelia, in the State of Minnesota. After 
the birth of the two illegitimate sons, Sarah Newton was married 
to one Walter E. Stone, who predeceased her, and Ixire nine 
children to him. Seven of these children are still alive. Two of 
the children are dead, but have left issue surviving them. Sarah 
(Newton) Stone died on Octotier 10, 18!X).
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Claims were made to the estate by William Stone and the 
legitimate children and grandchildren of Sarah Newton, as well 
as on behalf of the Attorney-General for Canada and the Attorney- 
General for Saskatchewan. An application was made under the 
rules in that behalf by the administrator for the opinion, advice 
and direction of the Court of King’s Bench on the following 
questions :—

(1) What jwrsons, if any, are entitled to share the estate of the said 
deceased? (2) In the event of none of the said persons being entitled to share 
the estate of the said deceased, whether the property of the said estate will 
escheat, to the Crown, in the right of the Dominion of Canada, or in the right 
of the Province of Saskatchewan.

The matter was heard by Bigelow, J., in Chambers, who held 
against the claims of William Stone and the legitimate children 
of Sarah Stone. The Judge also held that the lands of the in
testate escheated to the Crown in the right of the Dominion. 
As to the personal property, it was held to be bona vacantia and 
to belong to the Crown in the right of the Province, after the 
payment of all claims of creditors, solicitor’s costs and adminis
tration fees.

The present appeal is brought on behalf of the King in the 
right of the Dominion, against that part of the judgment which 
holds that the Crown in the right of the Province is entitled to 
the personal estate of the intestate.

During the course of the opening argument, on behalf of the 
appellant, it was suggested to couneel that it appeared to the 
Court that the children, legitimate and illegitimate, of Sarah 
Stone might have some claim in respect of the land of the intestate, 
and that if it so appeared, after argument heard and due consider
ation, the Court would give such judgment as in its opinion 
ought to have been made, although the parties concerned have 
not appealed. (See Rules Supreme Court 654.)

Before, therefore, considering the question which is formally 
liefore us, I will deal with the rights of these1 parties and of the 
Crown in relation to the lands of the intestate. These lands were, 
at the date of the coming into force of the Saskatchewan Act, 
4-5 Ed. VII. 1905 (Dom.), ch. 42, Crown lands within the Prov
ince vested in the Crown, and administered by the Government 
of Canada for the purposes of Canada. By sec. 21 of the Sas
katchewan Act it was enacted that all Crown lands and royalties
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incident thereto should continue to lie vested in the Crown and 
administered by the Government of Canada for the purposes of 
Canada.

It must be held to le settled law that, under this section, 
escheats arising in this Province in respect of lands belonging to 
the Crown at the date of the establishment of the Province lelong 
to the Crown in the right of the Dominion. Att'y-Gen'l of Ontario 
v. Mercer (1883), 8 App. Cas. 767; Trusts <t" Guarantee Co. v. The 
King (1916), 32 D.L.R. 469, 54 Can. S.C.R. 107:—Escheat is an 
inevitable consequence rather than an "incident of the principle of 
tenure," Jenks Short History of English Law, page 36. The 
intestate, as grantee of the Crown, had an estate of fee simple 
to lie held in free and common socage. By virtue of liis grant 
he held the land as tenant in fee under the King as lord paramount 
by service of mere fealty. He only Imd an estate which could 
descend to his heirs or lie transferred during his lifetime or disposed 
of by his will. His estate could descend to his heirs in infinitum, 
hut his interest did not amount to absolute ownership. He was 
not the owner of the land, but only of an estate in the land, and 
on the determination of the estate by failure of heirs the land 
falls hack or escheats to the lord. “ When there is no longer any 
tenant the land returns, by reason of tenure to the lord by whom 
or hv whose predecessors in title the tenure was created." Att'y- 
(len’l of Ontario v. Mercer, 8 App. Cas. at page 772.

Has there lieen a failure of heirs in this case?
Vnder the common law if a bastard dies unmarried and in

testate, there are no heirs and his lands escheat to the lord. This 
was the law in force in the North West Territories up to January 
1, 1887. But the Territories Real Property Act, 49 Viet. 1886, 
(Dom.), ch. 26, made some very important changes in the law 
relating to inheritance by and from illegitimate children.

Secs. 16 and 17 of the Act were as follows:
16. Illegitimate children shall inherit from the mother as if they were 

legitimate, and through the mother, if dead, any projierty or estate which she 
would, if living, have taken by purchase, gift, devise or descent from any other 
person.

17. When an illegitimate child dies intestate, without issue, the mother 
of such cliild shall inherit.

These sections reappear, with some modifications, in the 
amending and consolidating Act of 1894 (the Land Titles Act,
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SASK. 1894). The sections in the Act of 1894, 57-58 Viet., eh. 28, arc as 
C. A. follows:—

14. Illegitimate cliildren shall inherit from the mother as if they were 
Stone legitimate, and through the mother, if dead, any land which she would, if 

Estate. living, have taken by purchase, gift, devise, or descent from any other person.
H&ultain CJ S ^ ^ hen an illegitimate child dies intestate, without issue, the mother 

of such child shall inherit any land which the said child was the owner of at 
the time of his death.

The course of succession generally was also changed by this 
Act, and the heir was superseded by the next of kin by sec. 3, 
which is as follows:—

3. Land in the Territories shall go to the jiersonal representatives of the 
deceased owner thereof in the same manner as personal estate now- goes and 
be dealt with and distributed as personal estate.

The provisions of this Act were part of the trody of the law 
which existed in the territory established as the Province im
mediately before the coming into force of the Saskatchewan Act 
and which, by see. 10 of that Act, was continued in the said I*rov- 
ince. The effect of this legislation was to change the law of 
inheritance, and, by sec. 15, to constitute the mother of an in
testate bastard, dying without issue, his lawful heir. It must 
also be taken as an explicit waiver by the Crown of its right of 
escheat in favour of the mother.

Section 14 effects a further change in the law in favour of 
illegitimate children. By this section illegitimate children 
inherit from the mother u if they were legitimate and through the mother, 
if dead, any land which ahe would, if living, have taken by purchase, gift, 
devise, or descent from any other person.

It was argued on behalf of the Dominion that land which 
would have been inherited by a mother under sec. 15 is not land 
which she would, if living, have “taken by descent” from any 
other |x‘rson, that is, that “descent" does not include or mean 
inheritance by a lineal ancestor. Prior to the enactment of the 
Inheritance Act, 3-4 Wm. IV., 1833 (Imp.), ch. 106, the lineal 
ancestor was excluded from the succession, though the uncle or 
aunt was not, according to the maxim that “an inheritance may 
lineally descend but not ascend." Litt. s. 3; Co. Litt. 10 b. 11 a. 
The Inheritance Act altered the law both as to lineal ancestors and 
collaterals.

In the Inheritance Act, “descent" is interpreted, sec. 1. as 
the title to inherit land by reason of consanguinity as well where
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the heir shall lie an ancestor or collateral relation as where he SA8K’ 
shall be a child or other issue. C. A.

Sections 14 to 32 of the North-West Territories Act, 1875,
eh. 49, enacted and declared the law relating to the descent of real Stone 

, . , Estate.
estate, and similar provisions were contained in the amending ----
and consolidating Act, the North-West Territories Act, 1880, ch. CJ"
25. These provisions were taken nrbatim from ch. 82 of the Con
solidated Statutes of Upper Canada, and constituted what was 
formerly known as the Statute of Victoria. In that statute the 
same interpretation is given to the word "descent.” Although the 
word is not interpreted in the North-West Territories Act, 1880, 
it is quite plain that the word was used there in its new and wider 
significance. See secs. 23, 28, 32, 33, 34 and 35, the North-West 
Territories Act, 1880.

1 think, therefore, that when Parliament was later on chang
ing the law of inheritance by amending legislation, it must be 
taken to have used the word “descent” with the same meaning 
attached to it as it had in the earlier legislation on the same suli- 
ject. See 27 Halebury 139.

1 am, therefore, of the opinion that ever since the coming into 
force of jtlie Territories Real Property Act, 1886, the lands of an 
unmarried and intestate bastard have not lieen liable to escheat 
as against his mother, or as against, at least, her illegitimate 
children. The position of legitimate children of the mother will 
be discussed later on.

The subsequent rojical of the I .and Titles Act, 1894, in so 
far as it applied to Saskatchewan, by Ordcr-in-Coiinc.il of July 
23, 1906, under the authority of 4-5 lid. VII. 1905 (Doin.), ch. 
18 (An Act to amend the Land Titles Act, 1894), cannot, in my 
opinion, affect this question. The law as enacted by the Land 
Titles Act, 1894, was by sec. 16 of the Saskatchewan Act de
clared to “continue” in the Province, and after the establishment 
of the Ih-ovince could only lie repealed, ulxilished or altered by 
the Legislature of the Province.

The law as it was declared or enacted by secs. 3, 14 and 15 
of the Land Titles Act, 1894, therefore liecame a part of the 
suiwtantive law of the Province on the establishment of the 
Province on September 1, 1905, and was subsequently re-enacted 
by the Provincial Legislature by the Devolut ion of Kstatcs Act, 1907,



682 Dominion Law Rbpohts. [53 DX.R.

SASK.
cTa.

sRi

Haultain, C.J.S.

ch. 16) and is now found in substant ially the sanie form in R .8.8.1909. 
ch. 43, sub-secs. 21, 23 and 24. [Repealed 9 Geo. V. 1918-19 
(Sask.), ch. 20.]

It will now be necessary to determine the destination of the 
lands of Enos Stone. I think it is desirable to deal with the lands 
separately, as the question relating to the personal estate stands 
on an entirely different footing.

If the foregoing conclusions ate correct, the land of Enos Stone 
will descend and lie distributed as if it were personal estate under 
the provisions of the Devolution of Estates Act, R.S.8. 1909, ch. 
43. Apart from the special provisions of secs. 23 and 24 of that 
Act relating to illegitimate children, Enos Stone lieing a bastard 
and have died intestate, without wife or issue, can have no next 
of kin. Being nuf/iue filius he has no ancestors, and, therefore, 
no collateral kindred derived from the same common ancestor.

"A bastard is terminus a quo, he is the first of his family, for 
he hath no relation of which the law takes any notice.” The 
Queen v. Chafin, (1702), 3 Salk. 66; 91 E.R. 695.

Apart from the special provisions, therefore, there is a total 
failure of heirs and next of kin. This condition, however, is 
changed by secs. 23 and 24 of the Act.

Section 24 (R.S.S. 1909, eh. 43) provides that the whole of the 
property of an intestate illegitimate son who dies leaving no 
widow or issue shall go to his mother. This section, by recognising 
the mother, but not the father, puts the mother in the same jxisi- 
tion as a lawful mother would lie under sec. 8 of the Act.

As Sarah Stone predeceased Enos Stone, we have now to deal 
with the case of a man dying intestate and leaving no widow or 
issue, or father or mother. Apart from the question of illegitimacy 
this case would fall within the provisions of see. 9. But collaterals 
take in their own right as next of kin, and Enos Stone, Iccing a 
bastard, can have no collateral kindred; so that sec. 9 ilex's not 
apply. In lie Standby's Estate (1868), L.R. 5 Eq. 303.

Section 23 provides tlrnt:—
illegitimate children shall inherit from the mother as if they were legitimate, 
and through the mother, if dead, any real or ixtrsonal pro|ierty which she 
would, if living, have taken by purchase, gift, demise or descent from any 
other person.

That Sarah Stone, if living, would have taken the land of 
Enos Stone “by descent" 1 have already attempted to shew.
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Her legit iniato children can only claim to take as collaterals in SASIt- 
their own right as next of kin to the intestate, and, as I have C. A. 
slu-wn alxrve, a hast aril can have no collateral kindred. It there- 
fore follows that William Stone, the illegitimate son of Sarah Stone

• INSTATE
Stone, is entitled through her to inherit tlie land which she, if ___ ’
living, would have taken from Enos Stone by descent, under the cl8'
provisions of see. 24.

The question with regard to the ]>ersonal estate now remains 
to be considered.

The right to the personal estate of persons dying intestate 
without leaving husband or wife and without kindred, has from 
the earliest times lieen vested in the King in the right of the Crown.
Middleton v. Spicer (1783), 1 Bro. C.C. 201, 28 E.R. 1083, Taylor 
v. Hayyarth (1844), 14 Sim. 8, (10 E.R. 259; Dyke v. H alford (1840),
5 Moo. P.C.C. 434, 13 E.R. 557.

The term “bona vacantia" includes such personal estate as 
well as all other goods and chattels in which there is ro one to 
claim a property (7 Hals., page 209, para. 442).

I'nder the common law an unmarried bastard who died in
testate had no next of kin, and consequently his personal estate 
lielonged to the Crown as bona vacantia. This was the law in force 
in the North West Territories at the date of the establishment 
of the Province, except in so fur as it was affected by section 4 
of An Ordinance respecting the Devolution of Estates, I icing 
chapter 13 of the Ordinances of the North West Territories, 1901.
The facts of this case make it unnecessary to consider the effect 
or validity of that Ordinance.

There can lie no question that up to the date of the establish
ment of the Province the right to bona racantia in the Territories 
belonged to the Crown in the right of the Dominion.

In view of the conclusions I have arrived at, it will not tie 
necessary to consider the right to bona vacantia as between the 
Province and the Dominion.

The Devolution of Estates Act, H.S.S. 1909, ch. 43, applies 
to I Kith real and personal estate, and the personal estate will, in 
my opinion, go to William Stone in the same way and for the 
same reasons as the land, if it is competent for tlie Provincial 
Legislature to amend the law of descent, or distribution, so as to

46—53 d.l.h.
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decrease the occasions of escheat or bona vacantia which otherwise 
would have arisen under the law as it stood at the date of the 
establishment of the Province.

It has l>een held over and over again that the power of a Pro
vincial Legislature as to legislation with regard to any subject 
within its exclusive jurisdiction is as absolute as that of the 
Imperial Parliament over a similar subject.

Pee Hodge v. The Queen (1883), 9 App. (’as. 117, at page 132.
When the B.N.A. Act enacted that there should be a Legislature for 

Ontario, and that its Legislative Assembly should have exclusive authority 
to make laws for the Province and for provincial purposes in relation to the 
matters enumerated in sec. 92, it conferred ixmers not in any sense to he 
exercised by delegation from, or as agents of, the Imperial Parliament, but 
authority as plenary and as ample within the limits prescribed by sec. 92 as the 
Imperial Parliament in the plenitude of its power jxwsessed and could bestow. 
Within these limits of subject and area, the local Legislature is supreme, and 
has the same authority as the Imperial Parliament, or the Parliament of the 
Dominion.

In another cast1, Liquidators of The Maritime Hank of Canada 
v. Receiver-deneral of N.B., [1892] A.C. 437, after quoting the 
foregoing passage from Hodge v. The Queen, Lord Watson added, 
at page 442, that :—

The Act places the constitutions of all Provinces within the Dominion 
on the same level; and what is true with respect to the legislature of Ontario 
has equal application to the legislature of New Brunswick.

In Re The Initiative and Referendum Act, 48 D.L.R. 18, at 
page 22, [1919] A.C. 935:—

Subject to this [the qualification has no bearing on the present discussion] 
each Province was to retain its independence and autonomy, and to be 
directly under the Crown as its head. Within these limits of area and subjects, 
its local legislature, so long as the Imperial Parliament did not repeal its own 
Act conferring this status, was to l>e supreme, and had such powers ns the 
Imjerial Parliament possessed in the plenitude of its own freedom before it 
handed them over to the Dominion and the Provinces, in accordance with the 
scheme ot distribution wliich it enacted in 1867.

The devolution of estate is a matter coming within the subject 
of property and civil rights in the Province w hich, by sec. 92 (13) 
of the B.N.A. Act, 18G7, is a subject of exclusive provincial legis
lation. It was held by the Court of King's Bench in Quebec 
that the Provincial Legislature has exclusive power “to make* laws 
with regard to succession” and “to restrict or extend the degree 
of relationship l>eyond which parties will cease to inherit.”

In AtVy-Cen'l of Quebec v. Att'y-Cen’l of The Dominion (1883), 
2 Que. L.R. 236,3 ('art. (’as. 100, per Doiio’\ C.J., at page 101:—
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The right to regulate the transmission of property by inheritance falls 
within the powers of the Ix-gislatures of the several Provinces, as affecting 
rights of property and civil rights. For instance, the Provincial Legislatures 
may restrict or extend the degrees of relationship beyond which parties will 
cease to inherit; they may, as is the case in France, decree that in default of 
legitimate heirs the estate of the deceased shall descend to his illegitimate 
offspring.

Per Tessier, J., at p. 104:—
The law of escheat is only a rule of civil law ; and the Legislat ure of Quebec 

has exclusive power to make laws in regard to the degree and mode of succes
sion, so that there would be nothing to prevent if from passing an Act to 
extend the right of succession to illegitimate children or relatives, or even to 
such institutions as may undertake the bringing up of illegitimate children.

Per Sanborn, J., at p. 109:—
The right to determine to whom the property of a jierson dying intestate 

without heirs shall go is of the same nature as the law of descent, in fact it is a 
I»rt of the law of descent which, 1 presume, no one doubts pertains to the 
jurisdiction of the Provincial legislatures.

The case of Trunts & Guarantee Co. v. The King, 32 D.L.R. 
469, 54 Can. S.C.R. 107, which was much relied on by counsel for 
the Dominion, has no application to the question under con
sideration. It was expressly stated by Fitzpatrick, C.J., at page 
471:—

Judgment for the respondent on tliis appeal docs not involve any decision 
as to the right of the legislature of the Province to change the laws of inherit
ance. Lands escheat to the Crown for defect of heirs and this has nothing to 
do with the question who arc a person's heirs. But altering the law of inherit
ance is one tiling and appropriating the right of the Dominion on failure of 
heirs is quite another tiling. This is what has been done by the Alberta 
Statute, ch. 5 of 1916. The statute in terms deals with property of a person 
dying “intestate and without leaving any next of kin or other person entitled 
thereto.”

To incidentally interfere with the occasion of escheat or bona 
vacantia in the exercise of its exclusive jurisdiction is a very diff
erent thing to the appropriation by a Province of property lx*long
ing to the Dominion. An Act such as the Devolution of Estates 
Act cannot l>c called “colourable legislation” as that term is 
employed by Mr. Lefroy (Canada's Federal System, page 76). 
It is not “ legislation ostensibly under one or other of the powers 
conferred by the British North America Act on the enacting 
body, but in truth and fact, relating to some subject which is 
not within the jurisdiction of that l>ody.”

It is a mere incident of the Act that an “accidental determin
ation” of a grant is prevented or that the Crown is deprived of
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an escheat or bona vacantia which is a casual profit, quod accidit 
domino et eventu et ex insperato. Burgess v. IfTtca/c, 1 Eden 177, 
28 E.R. 652.

To give effect to the argument for the Dominion would lie 
practically to hold that the law relating to descent and distri
bution as it existed on Septemlier 1, 1905, must remain fixed and 
unchangeable forever. To indulge in a slight anachronism, let 
me put that date back a few hundred years. Then, if effect is 
to be given to this argument, all the great changes in the law 
permitting free alienation of land brought a!>out by Quia Emptnrrs 
and later on by the Reformation Statutes could not have been made 
by a Provincial legislature. It could not have been made "lawful 
to ever}- free man to sell at his own pleasure his lands and tene
ments or part thereof," the legal rights estate in lands could not 
have been made devisable by will, the right of inheritance could 
not have lieen extended to the father or mother, or to any kinsmen 
of the half blood however near, merely liecause such changes in 
the law would have lessened the cessions of escheat.

It may tie said that this is all merely an argument ab inevn- 
venienti, and should not lie “lightly entertained.” Hut in in
terpreting statutes, that argument has always been accepted as 
a sound rule of construction.

For the foiegoing reasons, I would set aside the judgment 
appealed from and would declare that all the property of Enos 
Stone will go to William Stone, subject, of course, to payment 
of debts, succession duty, costs of administration and all other 
claims and expenses pro]x-r!v chargeable against the estate.

There will be no costs of appeal but the costs of the adminis
trator, and costs of William Stone and the legitimate children of 
Sarah Stone on the application Ixdow will be paid out of the 
estate.

Newlandb, J.A.:—The question of royalties can only arise 
where there are no heirs or next of kin. That is not this case, as 
here there are heirs and next of kin. The Devolution of Estates 
Act having made an illegitimate son the heir to bis mother, the 
question therefore for us to decide is, whether that part of the 
Devolution of Estates Act which makes an illegitimate child his 
mother’s heir and personal representative is intra vires of the 
Province.
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That it is a matter of property and civil rights there can t>e no 
doubt. C. A.

The case of The Trusts Guarantee Co. v. The King, 32 D.L.R 
469, 54 Can. S.O.R. 107, does not decide this question, as Fitz- Stone

. . , ^ . ... INSTATE.
patnck, C J., savs in that case, at page 471:— ___

Judgment for the resjjondent on tliis appeal does not involve any decision NewlandBi J A 
as to the right of the legislature of the Province to change the laws of inherit
ance. Lands escheat to the Crown for defect of heirs and this has nothing to 
do with the question who are a jiereon’s heirs. But altering the law of 
inheritance is one tiling and appropriating the right of the Dominion on 
failure of heirs is quite another tiling.

Both Idington and Anglin. JJ., refer to this question. Iding- 
ton, J., 32 D.L.R., at page 477, says:—

Again we must never forget that the whole subject of property and civil 
rights is relegated to the jurisdiction of the legislature of the Province xvliieh 
can change the whole law of descent and constitute whomsoever or whatsoever 
it sees fit the heir at law or next of kin entitled to take the estate of an intestate 
or indeed if it saw fit could revoke the jxnver to make a will and distribute the 
estates of deceased in such a way as it might determine.

And Anglin. J., at page 484, says:—
While it is no doubt eom|>ctcnt to the legislature of the Province of 

Alberta, subject to the restrictions of sec. 21 of the Alberta Act, to determine 
the tenure of land in that Province and to amend the law of descent, it cannot 
deal with either of these matters so as to affect the rights by that section 
reserved to the Crown in right of the Dominion, including inter alia the right 
of escheat. In so far as it may puqxirt to do so chapter 5 of the Allierta 
Statutes of 1916 is ultra vires.

Section 21 of the Allxrta Act referred to by Anglin. J., at page 
485, refers only to lands. It seems therefore to Ik* his opinion that 
the Province has the right to change the law of descent as to 
personal property and that that right is unrestricted.

Tliis is also the opinion of the Judges of Quelec in Att'y-Gen'l 
of Quebec v. Atty'-Geril of Canada, 3 (’art. Cas. 100,2 Que. L.R.
236. Dorion. C.J., at page 101, says:—(For extracts from judg
ments of Dorion, C.J., Tessier, J., and Sanborn, J., see ante page 
685).

I am, therefore, of the opinion that the legislature had power 
to make an illegitimate child next of kin to his mother.

It is unnecessary for me to express an opinion on the right of 
the legislature to change the laws as to descent of real property, 
because this law was changed by the Dominion Parliament prior 
to the estaidislunent of Saskatchewan as a Province and has 
continued to Ik* the law of this Province ever since.



688 Dominion Law Reports. 153 D.L.R.

I have hail the privilege of reading the opinion of Hauitain, 
C.J.S., and I entirely agree with him. It is therefore unnecessary 
for me to go at any further length into the questions involved in 
this action, and I therefore concur with the conclusions reached 
by Hauitain, C.J.S.

Now lands, J.A.
Umoni, J.A. Lamont, J.A.i—1The question involved in this appeal is the 

disposition to be made of the real and personal property of the 
late Enos Stone, who died intestate and unmarried.

Enos Stone in his lifetime was an illegitimate son of one Sarah 
Newton, who died in 1890, leaving her surviving the said Enos 
Stone, another illegitimate son, William Stone, and a numlicr 
of legitimate children. The property in question is claimed by 
the Crown in right of the Dominion, and also by the Crown in 
right of the Province. It is also claimed by William Stone and 
by the legitimate cliildrcn of Sarah Newton. The lands are claimed 
by the Crown by right of escheat, and the personal property as 
bona vacantia.

The right of the Crown to take land as an escheat can only 
arise upon failure of heirs. As put in Atl’y-den’l of Ontario v. 
Mercer, 8 App. Cas. 767, at page 772: “When there is no longer 
any tenant the land returns by reason of tenure to the lord by 
whom or by whose predecessors in title the tenure was created."

The first question therefore is: Has there been in this case a 
failure of heirs? At common law a bastard lieing a nultius filiux 
was incapable of inheriting, and upon his death no one could 
succeed to him as heir-at-law unless he was a legitimate descend
ant. 2 Hals. 439.

Therefore in case he died intestate and unmarried his property 
devolved upon the Crown.

Our statute, however, has altered the common law rule. 
Sections 23 and 24 of the Devolution of Estates Act, Ii.S.S. 1909, 
ch. 43, enacts as follows:—

23. Illegitimate children shall inherit from the mother as if they were 
legitimate and through the mother if dead any real or personal property 
which she would if living have taken hy purchase, gift, demise or descent 
from any other person.

24. If an intestate being an illegitimate child dies leaving no widow nr 
husband or issue the whole of such intestate's property, real and personal, 
shall go to his or her mother.
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If these two sections were within the jurisdiction of the Pro
vincial Legislature to enact, it seems to me clear that there has 
been no failure of heirs.

Had the Legislature jurisdiction? By see. 3 of the Saskat
chewan Act 4-5 Ed. VII. 11105 (Dom.), eh. 42, the B.N.A. Acts 
of 1867 to 1886 are made to apply to this Province except in so 
far as varied by that Act. By sec. 92 of the B.N.A. Act, 1867, the 
exclusive jurisdiction to make laws with regard to “property and 
civil rights within the Province” is given to the Provincial legis
lature. The devolution of estates is a matter relating to “property 
and civil rights,” and therefore within the provincial legislative 
jurisdiction. The exercise of that jurisdiction is subject only to 
any limitation or restriction placed thereon by the otlu-r pro
visions of the Saskatchewan Act.

It was, however, argued that, although the Provincial legis
lature had jurisdiction to make laws relating to devolution of 
estates, it could not legislate upon the subject so as to affect the 
rights of the Crown. More amplified, the contention was that, 
although the Provincial Legislature has exclusive jurisdiction 
to legislate in respect of the devolution of estates, it is limited in 
the exercise of its jurisdiction to enactments which do not alter 
the law of succession so as to take away or postpone the right of 
the Crown to such casual revenues as otherwise might arise from 
escheats or bona vacantia.

It is well-established law that within the limits proscribed 
by sec. 92 of the B.N.A. Act, 1867, the powers of a Provincial 
Legislature are as plenary and as ample as the Imperial Parliament 
in the plenitude of its power possessed or could bestow. Hodge 
v. The Queen, 9 App. Cas. 117; Re The Initiative and Referendum 
Act, 48 D.L.R. 18, |1919J A.C. 935.

The point under discussion came liefore the Quebec Court of 
King's Bench (Appeal Side) in Att’y-den'l of Quebec v. Att'y-tien'l 
of the Dominion, 3 Cart. Cas. 100, 2 Que. L.R. 236. In that case 
the opinion was expressed that the legislature of Quebec hail 
jurisdiction to restrict or extend the degrees of relationship beyond 
which parties will cease to inherit; that it could enact that in de
fault of legitimate heirs the estate of the deceased should descend 
to his illegitimate offspring, and thus materially affect or destroy 
altogether the right to escheats.

SASK. 
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SUe

Lamont, J.A.
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If therefore the provisions of the Saskatchewan Act other than 
see. 3 do not place a limitation upon the powers of the Province 
to legislate in respect of the devolution of estates, it would seem 
to me that secs. 23 and 24, aliove set out (ante page 688), were well 
within the power of the législature to enact. The only section 
which it was claimed did restrict the right of the Province to 
enact such legislation was sec. 21. That section reserves to the 
Crown in right of the Dominion all Crown Lands, mines anil 
minerals and royalties incident thereto.

In Trusts A Guarantee Co. v. The King, 32 D.L.R. 469, 54 ( an. 
8.C.R. 107, it was held that royalties in this section included a 
right to escheated lands, and as this was reserved to the Dominion 
by the section the legislature was powerless to enact that they 
should U'long to the Province. Hut, as Fitzpatrick,C.J., pointed 
out in that case, that judgment does not involve any decision as 
to the right of the legislature of the Province to change the law 
of inheritance, that altering the laws of inheritance is one thing, 
and appropriating the right of the Dominion on failure of heirs 
is quite another thing.

In his judgment in that case Idington, J., 32 D.L.R., at page 
477, says (see ante liage 687).

And Anglin, J., at page 484, said (see ante page 687).
This latter passage was relied upon by counsel for the Dom

inion, but I cannot see how it supports his contention. It points 
out that the Provincial législature has ilower to determine the 
tenure of land and amend the law of descent, so long ns it does 
not contravene the rights granted by section 21 to the Dominion. 
It also holds that legislation which, in effect, says that escheated 
lands shall not liclong to the Dominion does contravene the sec
tion. But that is not the question here. In this case we are called 
ilium to determine whether the power which otherwise the Legis
lature would have to regulate the devolution of estates is restricted 
by that section so as to prevent any change in the law as to when 
then' shall lie a failure of heirs. In my opinion sec. 21 docs not 
so restrict the power of the législature. That section, so far as 
it applies to this case, goes no farther than to say that, once there 
is a failure of heirs in respect of any land such land shall Mong 
to the Dominion. Until there is a failure of heirs, the reservation 
as to escheated lands has no application. Personal property is 
not within the section.
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The Provincial legislature has the right to say who shall 
succeed to property on the death of the owner thereof. The 
Dominion has the right to succeed to land u)x>n failure of heirs. 
The simple right to succeed upon failure of heirs does not in my 
opinion imply any restriction upon the power of the legislature 
to say when there shall he a failure of heirs.

1 am therefore of opinion that secs. 23 and 24 of the Provincial 
Act are inlra lires, and that there has lieen in this case no failure 
of heirs. The claims of hoth the Dominion and the Province 
must, therefore, be disallowed.

To whom then does the property go? For the reasons given 
by Haultain, C.J.S., in his judgment, which 1 have had an oppor
tunity of reading, 1 have reached the conclusion, not, however, 
without some hesitation, that it should all go to William Stone.

Elwood, J.A., concurs with Haultain, C.J.S.
Judgment accordingly.
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THE KING AND THE PROVINCIAL TREASURER OF ALBERTA ALTA
T. THE CANADIAN NORTHERN R. Co. AND THE ____

CANADIAN NATIONAL R. Co. 8. C.
Alberta Supreme Court, Hyndman, J. August, 1920.

Statutes (8 II A—95)—Act to supplement the Revenues of the Crown 
(Alta.)—Amendment—Interpretation—“Of the Province.”

The word “statute" in the Act to Supplement the Revenues of the 
Crown, in the Province of Alberta, 6 Ed. V II. 1906, eh. 30, sec. 12, means 
any statute, whether Dominion or Provincial, and the amendment to 
the said Act (8 Geo. V. 1918, eh. 36), limiting the word to statute “of 
the Province," is not ret respective nor declaratory, and a railway receiving 
aid by a guarantee of bonds, délient tires, debenture stock or other securities 
under the provisions of a Dominion statute during the time mentioned 
in the Provincial Act is not liable to taxation.

Action to recover from the defendants certain taxes and Statement, 
penalties alleged to lie due under the Act to Supplement the Rev
enues of the Crown, and amendments thereto.

//. H. Parlee, K.C., and I. B. Hawaii, for plaintiffs.
VI"m. Short, K.C., and N. D. Maclean, for defendants.
Hyndman, J.:—This is an action brought by the King and i>r.j__ ,

the Treasurer of the Province of Alberta to recover from the 
defendant companies certain taxes and double taxes and penalties 
alleged to lie due and owing in respect of 170.23 miles of railway 
owned and operated by the said company in this Province, imposed 
for the years 1913 to 1919 inclusive, under the provisions of 
6 Ed. VII. 190(1, ch. 30 and amendments thereto (Ising now found
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at page 218 O.C. (Alta.) 1915), lieing an “Act to Supplement 
the Revenues of the Crown in the Province of Allierta.’’

Section 1 of the said Act provides in effect that every person 
company or corporation owning or operating a line or part of a 
line of railway within the Province shall pay a tax in respect 
of the railway or part thereof so operated and not exempt from 
taxation based upon the actual value of such railway or part 
thereof so operated within the Province but both the company 
owning the lines or such part thereof and the company operating 
or working the said line or part or parts of a line as aforesaid 
shall lie jointly and severally liable for the payment of the amount 
of such tax to the Provincial Treasurer.

Section 3 provides that until the actual value of such railways 
or parts thereof has lieen determined and approved by the Lieuten- 
ant-Govemor-in-Council or until the Lieutenant-<!ovemor-in- 
Council otherwise fixes such actual value the same shall for the 
purposes of the Act lie taken to be *20,000 for each mile of such 
railway or part thereof so operated exclusive of switches and 
turnouts.

The lines or parts of the lines of railway in question within 
the Province or partially so are (1) a line from Edmonton to 
Strathcona, and (2) a line of railway part of which extends from 
Lloydminster to Edmonton, all in this Province.

The tax imposed and authorised by the Act is 1% of the actual 
value of such railways or parts thereof so fixed or determined.

Section 9 provides that such taxes shall be payable to the 
Provincial Treasurer on the first day of September in each year.

By Order-in-Council No. 437, dated August 29, 1908, the 
Lieutenant-Govemor-in-C'ouncil pursuant to sec. 3 of the Act 
fixed the value of the railway lines in question for the purposes 
of taxation for the years 1906, 1907 and 1908 and all subsequent 
years until further Order-in-Council at the sum of *11,985.34 per 
lineal mile of such railway or railways or parts thereof.

It is admitted for the purposes of the trial that if liable at 
all the defendants did own and operate the lines mentioned for 
the year 1913 and each subsequent year up to and inclusive of 
the year 1919; that the line from Lloydminster to Edmonton 
began its existence in the month of Decendier 1905, and the line 
from Strathcona to Edmonton began its existence prior to the 
last mentioned date, and that the mileage is 176.23.
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Section 4 of the said Act enacts:—
4. Every person, company or corporation owning or operating a line or 

part of a line of railway within the Province, shall without any notice or 
demand to that effect deliver in duplicate to the Provincial Treasurer, on or 
before July 1, 1906, and on or before the first day of July in each succeeding 
year, a written statement correctly shewing the number of miles of railway 
line, or part thereof, whether the same is or is claimed to be exempt from 
taxation or not, so operated by such person, company or corporation within 
the Province, and specifying in such statement what portion of the said 
railway line, or parts thereof, is or is claimed to be exempt from taxation by 
the Province, describing such line or part or parts thereof so exempt or claimed 
to be exempt by reference to stations or points within the Province in such a 
way as to enable the same to be easily identified, and setting out the number of 
miles of railway line or part or parts thereof so exempt or claimed to be exempt ; 
and the authority under which such exemption is claimed.

Section 5 enacts:—
5. Every person, company or corporation who, or which, and the manager 

or agent in the Province of any company or corporation as aforesaid who 
neglects to conform to the provisions of the preceding section shall each be 
liable to a penalty of $20 per day for each day during which default is made; 
and the person, company or corporation aforesaid shall also be liable to pay a 
tax of double the amount for which he or it would have been liable under this 
Act; and any penalty or such double tax may be recovered with costs in any 
Court of competent jurisdiction in an action brought in the name of the 
Provincial Treasurer.

It is admitted that the statements required to be furnished 
under the provisions of the sections of the Act just quoted have 
never liecn rendered nor have any taxes or double taxes ever been 
paid by the defendants or either of them.

The plaintiff now claims:
Taxes due September 1st, 1918, pursuant to the said Act and

amendments thereto on 176.23 miles of railway as fixed by
Order-in-Counci 1. Value $11,985.34 per mile at 1%.................... $21,121.76
Arrears for the year 1913.................................................................. 21,121.76
Arrears for the year 1914.................................................................. 21,121.76
Arrears for the year 1915.................................................................. 21,121.76
Arrears for the year 1916.................................................................. 21,121.76
Arrears for the year 1917.................................................................. 21,121.76

$126,730.56
Double tax.......................................................................................... 126,730.66

$253,461.12
Penalty for the years 1913 to 1918 both inclusive, 2,191 days at 

$20.00....................................................................................................................
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43,820.00
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Taxes for the year 1919, amendment of which was asked for at
the trial ............................................................................................ 21,121.7(1

Double taxes....................................................................................... 21,121.76
Penalty at the rate of $20.00 per day since the first September 1919.
Interest by way of damages at the rate of 8% per annum on the aforesaid 

sums from the dates on which they respectively fell due.
The principal defences pleaded (excluding the year 1919), as 

to the lines of railway affected arc :
(1) That they are not and never were liable to taxation under the pro

visions of the said statute; and not being so liable were not bound or required 
to deliver any written statements as claimed or to pay the said taxes, double 
taxes or jienalties, the said lines having been aided by a guarantee of bonds, 
debentures, debenture stock or other securities under the provisions of statute 
or statutes of the Parliament of Canada; and (2) that in any event the said 
Order-in-Couneil No. 437 did npt affect them because at the time it was passed 
the said lines had not been in operation for a period of 7 years and that they 
were therefore not included in it or intended to be affected by it and suvl' 
Order-in-Council is, in consequence, invalid as against them.

Dealing with the objection first raised it is desirable to quote 
sec. 12 of the Act, which is in the following words:—

12. In this Act the word “railway” shall mean a line or part of a line of 
railway within the Province which was constructed at a date 7 years or more 
previous to September 1, 1905, or a line or part of a lino of railway within the 
Province which shall have completed 7 years or more of existence at any time 
subsequent to the said September 1, 1905, and in the event of any dispute 
arising as to whether a line or part of a line of railway is, or was at any particular 
time, a railway for the purposes of this Act, the same shall be settled by order 
of the Lieutcnant-Governor-in-Council, and notwithstanding anything in the 
original Act mentioned, the said original Act shall be taken only to have 
applied to such railways as are in this amendment described. [1908, ch. 20, 
sec. 17.]

Provided, however, that no tax shall be payable under this Act upon or 
with respect to any portion of a line of railway aided by a guarantee of bonds, 
debentures, debenture stock, or other securities under the provisions of any 
statute for a period of 15 years from the date of the commencement of the 
operation of the portion of the line so aided, and thereafter during the currency 
of the guarantee us aforesaid the amount of taxes payable hereunder upon or 
with reaped to such portion of any line of railway so aided shall not exceed an 
amount equal to $30 per mile of the mileage of such portion of such line in the 
Province:

Provided further that the periods hereinbefore provided for shall not 
together exceed the full period of 30 years in respect of any line of railway or 
portion thereof.

(2) The power given in sec. 3 of the original Act to the Lieutenant- 
Govemor-in-Council to fix the actual value of such railways or parts thereof 
as are within the purview of the said Act for the purpose of fixing and ascer
taining the amount of taxes payable for the years 1906 and 1907 by the person, 
company or corj>oration owning or operating such line of railway or part of a 
line of railway, shall be exercisable by Order-in-Council at any time hereafter
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notwithstanding the fact that the taxes in respect of such railway or part 
thereof for the said years have become and are due and payable under the 
terms of the said Act. (1908, ch. 20, sec. 17.]

(3) The chairman of the Executive Council of Alberta is hereby authorised 
to enter into a contract or contracts to carry out the intent and meaning of 
this section. [1909, ch. 5, sec. 10 (2).]

It will be noticed in the last quoted section that the word 
“railway” as used in the Act shall mean a line or part of a line 
of railway within the Province which was constructed at a date 
7 years or more previous to the first day of September, 1905, or a 
line or part of a line of railway within the Province which shall 
have completed seven years or more of its existence at any 
time subsequent to September 1, 1905, and further, that no tax 
shall lie payable under the Act upon or with respect to any portion 
of the line of railway aided by a guarantee of bonds, debentures, 
debenture stock or other securities under the provisions of any 
statute for a period of 15 years from the date of the commence
ment of the operation of the portion of the line so aided and that 
thereafter during the currency of the guarantee the amount of 
taxes payable shall not exceed an amount equal to $30 per mile 
of the mileage of such portion of line within the Province pro
vided the periods mentioned shall not together exceed 30 years in 
respect of any line of railway.

It is admitted that power was conferred upon the Government 
of the Dominion of Canada by ch. 7 of 62-03 Viet. 1899 (Can.) 
and by ch. 7, 3 Ed. VII. 1903 (Can.), and by 7-8 Ed. VII. 1908, 
eh. 25, to give assistance to the lines in question and it was agreed 
lietween counsel that the production of a certified copy of the 
Order-in-Council granting aid under any of these statutes shall 
lie evidence that such aid was given and might lie produced after 
the hearing if material.

If such aid were given, therefore, the question for determin
ation is whether or not aid by way of guarantee of bonds, etc., 
by virtue of a Statute of the Parliament of Canada was contempleted 
in the section quoted or refers only to aid granted under a statute 
or statutes of this Province; in other words, does the word 
“statute” mean any statute or merely a Provincial Statute?

If the former, then it is obvious that apart from the amendment 
to the Interpretation Act, 6 Ed. VII. 1906, ch. 3, which I shall 
presently mention, ch. 30 (1906) (and amendments thereto),does 
not apply to or affect such lines of railway.
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Except for the amendment to our Interpretation Act, just 
referred to, there is nothing in the Provincial Statutes defining 
the word tatute” as a Provincial Statute only, or otherwise, 
and consequently it is necessary to examine authorities to ascer
tain what meaning under the circumstances should l>e given to it.

In Tennant v. SmtfA,[1892] A.C. 150, at page 154, Lord Hals- 
bury, L.C., says:—

Cases therefore under the Taxing Acts always resolve themselves into a 
question whether or not the words of the Act have reached the alleged subject 
of taxation. I»rd Wensleydale said in In re Micklethwail (1855), 11 Exch. 
452, at page 456, 156 E.R. 908: “It is a well established rule that the subject 
is not to be taxed without clear words for that purpose; and also that every 
Act of Parliament must be read according to the natural construction of its

In M'Cowan v. Raine [1891], A.C. 401, Lord Bramwell says, at 
page 409:—

But it is said that for some reason the primary and natural meaning of the 
words is to be extended; and that we should hold that there was a collision 
where there was none. I am at a loss to see why. I think an Act of Parlia
ment, an agreement, or other authoritative document, ought never to be dealt 
with in this way, unless for a cause amounting to a necessity, or approaching 
to it. It is to be remembered that the authors of the document could always 
have put in the necessary words if they had thought fit. If they did not it was 
either because they thought of the matter and would not, or because they did 
not think of the matter. In neither case ought the Court to do it. In the 
first case, it would be to make a provision opposed to the intention of the 
framers of the document: in the other case, to make a provision not in the 
contemplation of those framers.
and at page 411>—

Now, my Lords, this seems to me to be a case (too common) in which 
there is a tendency to depart from the natural primary meaning of words, 
and add to or take from them—to hold that constructively w-ords mean some
thing different from what they say. It introduces uncertainty. No case is 
des|>erate when plain words may be disregarded. 1 deprecate this in all cases.

Lord Esher, M.R., in Clerical etc. Ash'ce Society v. Carter, 
(1889), 22 Q.B.D. 444, at page 448, says:—

In the course of the argument there has been a long discussion of various 
puzzling matters in relation to the provisions of the Income Tax Acts, but after 
all we must construe the words of Schedule D. according to the ordinary canon 
of construction, that is to say, by giving them their ordinary' meaning in the 
English language as applied to such a subject-matter, unless some gross and 
manifest absurdity would be thereby produced.

I also find in Hardcastle, 1892 ed., at page 94, the following:—
In applying this rule to colonial statutes penned in English it must he 

modified so as to give effect to any difference between English and colonial 
usage as to the meaning attached to a word or plxrase.
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And at page 99. quoting from Warburton v. Loveland (1828), 
1 Hud. & B. 632, at page 648:—

I apprehend it is a rule in the construction of statutes that in the first 
instance the grammatical sense of the words is to be adhered to. If that is 
contrary to, or inconsistent with, any expressed intention or declared purpose 
of the statutes, or if it would involve any absurdity, repugnance, or incon
sistency, the grammatical sense must then be modified, extended, or abridged, 
so far as to avoid such an inconvenience, but no further. . The
mere literal construction of a statute ought not to prevail if it is opposed to 
the intentions of the Legislature as apjwirent by the statute, and if the words 
are sufficiently flexible to admit of some other construction by which that 
intention can be better effectuated.

Grove, J., in Hichards v. McBride (1881), 8 Q.B.D. 119, at 
page 123, said:—

I even doubt whether if there were words in the Act tending strongly 
the other way, I could pass from the plain grammatical construction of the 
phrase in question. The onus of shewing that the words do not mean what 
they say lies heavily on the party who alleges it. lie must, as Parke, B., said 
in Becke v. Smith, (1836), 2 M. & W. 191, 150 E.R. 724, advance something 
which clearly shews that the grammatical construction would be repugnant to 
the intention of the Act or lead to some manifest absurdity.

In 36 Cyc., page 1189, I find the following passage:—
As a general rule, revenue laws, such as laws iin|x>sing taxes and licenses, 

are neither remedial laws, nor laws founded upon any permanent public 
policy ; but, on the contrary, operate to im|*>se burdens upon the public, or to 
restrict them in the enjoyment of their property and the pursuit of their 
occupations, and are therefore construed strictly. The provisions of such 
statutes are not to be extended !>eyond the clear import of the language used; 
in order to sustain the tax, it must come clearly within the letter of the statute, 
and the powers granted to officers charged with its execution must be strictly 
pursued.

Many other authorities to the same effect are quoted in Hard- 
castle and Maxwell and it would lie useless to extend them all 
here.

In the light of these rules of construction as laid down in the 
cases mentioned can it he said that the word “statute” as used 
in the Act of Legislature of the Province must necessarily mean 
only a Provincial Statute and exclude a Statute of the Parliament 
of Canada? It must lx? remembered that Statutes of the Parlia
ment of the Dominion of Canada are in force here just as Pro
vincial Statutes are and lines of railway have been guaranteed 
l»oth by Dominion and Provincial Statutes. Neither am I able 
to find that at the date of the passage of the Act in question aid 
in the manner indicated had been given to any railway by Pro
vincial Statute which ought to lie considered as significant.
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After the best consideration I can give the question I am 
unable to see any valid reason why the word should he restricted 
as contended for by the plaintiffs. In so holding I fail to appre
ciate any inconsistency or manifest absurdity or injustice. On 
the contrary, it seems quite consistent with an intention to include 
a Dominion Statute just as much as a Provincial one. Many 
reasonable arguments may be conjured up why a Dominion 
Statute was probably intended to lie included in the word. In 
view of the fact that guarantees were extended by the Dominion 

Northern of Canada to railways within the Province of Alberta, and so fur 
AND ' as I am aware the only guarantees in existence at the date of the 

Canadian legislation, it would have been a very proper and easy matter in 
National order to remove all doubt on the question for the Legislature to 

^°' have added the word “Provincial” so that the meaning would lie 
Hyndmaa, j. (.|ear an(] unambiguous, but this they did not see fit to do.

There being no patent incongruity, absurdity or injustice I am 
strongly of the opinion that tlic plain meaning must be placed 
upon the word "statute” in said sec. 12 of the Act, that is, the 
word should tie taken to include any statute whether Provincial or 
Dominion which affects in regard to guarantees, Ac., Ac., the lines 
sought to be taxed.

By sec. 48, ch. 4 of 8 Geo. V. 1918 (Statute Law Amendment 
Act), the following was enacted:—

The Interpretation Act lining chapter 3 of the Statutes of 1900 is amended 
as follows:—

1. By inserting immediately before clause 11 of section 7 the following 
new clause: “10a.” The expression “Province” means the Province of 
Alberta and the expressions “Act” and “Statute” mean an Act or Statute 
of the Province.

It is contended that this enactment makes it clear that the 
word "Statute" means and always did mean Provincial Statute. 
This submission is met by the argument that the amending 
enactment is not in terms declaratory or retroactive but is pros
pective only, especially with regard to vested or accrued rights, 
and as a matter of fact strengthens rather than weakens the case 
for the defence inasmuch as not being in terms declaratory, the 
reasonable inference must be that formerly its meaning is not 
what it now is, but embraced any statute which might apply in 
the circumstances, otherwise the amendment, not being in terms 
declaratory, was quite unnecessary if the word “statute" in the
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original Act ought to lx1 considered as embracing only Provincial 
Statutes. In the absence of positive and clear language in the 
amending Act it would seem to me that it is neither declaratory 
nor retroactive.

By sub-sec. 44 of sec. 7 of the Interpretation Act, 6 Edw. VII . 
1906, ch. 3, it is enacted that the re]>cal or amendment of any 
Act or law shall not be deemed to t>c or involve any declaration 
whatsoever as to the previous state of the law.

The following are some quotations found in 36 Cyc: At page 
1205 I find the following passage:—

It is a rule of statutory construction that all statutes arc to be construed 
as having only a prosjiective operation, unless the pun>o8c and intention of the 
Legislature to give them a retrospective effect is expressly declared or is 
necessarily implied from the language used. In every case of doubt, the doubt 
must be solved against the retrospective effect. This general rule lias been 
applied to a great variety of statutes, including the uniform Negotiable 
Instruments Law, usury laws, statutes levying taxes, etc.

At page 1209:—•
In accordance with the general rule that remedial statutes should l»e 

given a liberal construction, they will be freely construed to have a retro- 
sjicctivo operation whenever such seems to have been the intention of the 
lx'gislature, unless such a construction would impair the validity of contracts, 
disturb vested rights, or create new obligations.

At page 1210:—
The rule tliat statutes are not to bo construed retrospectively unless such 

construction was plainly intended by the Legislature applies with i>eculiar 
force to those statutes the retroactive ojwration of which would itnpair or 
destroy vested rights.

At page 1212:—
A statute will not be given a retroactive construction by wliich it will 

ini|K)sc liabilities not existing at the time of its passage. This rule has been 
applied to statutes creating liens, imfxising liabilities uixm common carriers 
and ujxin subscribers to corjxjrato stock, changing the law in regard to interest 
and usury, authorising the levy of taxes, imposing ixmalties for non-payment 
of taxes, etc.

In Hardcaatlo, 1892 ed., at page 370, I find the following:—
The Act of 1793 in no ways prevents Parliament from making an Act 

rHrespective if the intention to do so is apparent. “No one denies,” said Dr. 
Lushington in The Ironsides (1802), 31 L.J. (P.) 131, “the competency 
of the Legislature to pass retrospective statutes if they think fit, and many 
times they have done so.” Philosophical writers have, it is true, denied that 
any Legislature ought to have such a power, and it is indisputable that to 
exercise it under ordinary circumstances must work great injustice. Con
sequently, the general rule laid down by the Courts is, as Ixird O’Hagan said 
in Gardner v. Lucas (1878), 3 App. Cas. 582, at page G01, that “unless there

47—53 d.l.r.
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is some declared intention of the Legislature—clear and unequivocal—or 
unless there are some circumstances rendering it inevitable that we should 
take the other view, we arc to presume that an Act is prospective, and not 
retrospective.” Bowen, L.J., in lie id v. lieid (1880)» 31 Ch. D. 402, at page 
408, thus dealt with it: “The particular rule of construction which has been 
referred to, but which is valuable only when the words of an Act of Parliament 
are not plain, is embodied in the well known trite maxim, omnia nova con
stitute futur in formant imponere débet non prœteriti»—that is, that, except in 
special cases, the new law ought to be construed so as to interfere as little as 
l>o88iblo with vested rights. It seems to me that even in construing an Act 
wliich is to a certain extent retrospective, and in construing a section which is 
to a certain extent retrospective, we ought, nevertheless, to bear in mind that 
maxim as applicable whenever we reach the line at wliich the words of the 
section cease to be plain. That is a necessary and logical corollary of the 
gencral proposition, that you ought not to give a larger retrospective jxmer 
to a section, even in an Act which is to some extent intended to be retro- 
spective, than you can plainly see the Legislature meant.” Similarly, in 
Reg. v. Ipswich I'nion (1877), 2 Q.B.D. 269, Coekburn, C.J., said, “It is a 
general rule that where a statute is passed altering the law, unless the language 
is expressly to the contrary it is to be taken as intended to apply to a state 
of facts coming into existence after the Act.”

At page 374:—
“It is a well recognised rule that statutes should be interpreted, if ixissihlc, 

so as to rcsixict vested rights,” (per Bowen, L.J., in Hough v. W indus (1884), 
12 Q.B.D. 224). “For it is not to be presumed that interference with existing 
rights is intended by the Legislature, and if a statute be ambiguous the Court 
should lean to the interpretation which would supixirt existing rights,” (per 
Lord Mure in Macdonald v. F ini ay son (1884), 12 Rettie (8c.) 228 at page 231).

Numerous authorities all pointing in the same direction are In 
lie found in the various text Isxiks.

If 1 am correct then in my view of the meaning which should 
le attached to the word “statute" as the legislation stood prior 
to the amendment mentioned and which amendment is neither 
declaratory nor retrospective then it is clear that the defendants 
arc not and never have I sen liable for the taxes claimed for the 
years 1913 to 1918 inclusive.

As to the second objection that Order-in-( 'ouncil No. 437 is 
ineffective as against the defendants.

I am of opinion that the said lines not Iveing liable to taxation, 
the OrdeMn-('ouncil fixing the value of $11,983.34 did not apply 
to them at the time as it expressly mentions “railways liable to 
taxation," which they were not, and consequently the amount 
claimed by vii'ue of it for the year 1919 cannot be recovered.

At the trial, however, a motion was made to allow the plaintiffs 
to amend their pleadings setting up a claim for taxes on the basis
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of 120,000 per mile in case it should lie held that the Order-in- 
Council fixing the value as aforesaid was found to be invalid, and 
I reserved such motion.

As the amendment was asked for only at the trial, after con
sideration I am of opinion that it would be more in the interests 
of justice to refuse the same but without prejudice to plaintiffs’ 
right to bring a new action in respect to the taxes for 1919.

As to the taxes and double taxes claimed therefore (subject to 
the filing of the Ordcr-in-C'ouncil granting the aid), the action will 
be dismissed with costs.

With regard to the penalties claimed liecause of failure to 
furnish statements required by the Act, in accordance with the 
suggestion made at the trial, I will hear further argument.

Judgment accordingly.

Re JOYCE and CITY of LONDON.
Ontario Supreme Court, Ap/iellate Division, Magee, J.A., Clule, Riddell, 

Sutherland and Marten, JJ. April 9, 1920.
Municipal corporations (§ II D—147)—Agreement with street rail

way co.—Agreement not made part or statute—Subsequent
CHANGE BY AGREEMENT OF PARTIES—VALIDITY.

Where an agreement between a city corporation and a street railway 
company, and the by-law affecting same, are not made part of a statute 
but are merely declared “valid and effective in all respects” by the legis
lature, no general rights on the public are conferred, and the parties may 
by mutual nuisent modify or alter 1 lie terms of the hrst agreement, 
if the modifications or alterations are such as were clearly contemplated 
by the first agreement.

[D. Davies and Sons v. Toff Yale R. Co., [1895] A.C. 542; Westgate and 
Rirrhinglon WaUr Co. v. Pmvelt-Calton (1915), 85 L.J. (N.8.) (Ch.) 459; 
Re City of Toronto and Toronto and York Radial (1918), 43 D.L.R. 49, 
at page 59, 42 O.L.R. 545, at 557, 23 Can. Ry. Cas. 218, referred to.]

Appeal from an order of Falcon bridge, C.J.K.B., pronounced 
upon motion made liefore him at the London Weekly Court on 
the 25th October, 1919, quashing by-law No. 5935 of the City of 
London.

The facts of the case are as follows:—
The Iiondon Street Railway Company was incorporated by 

the Act (1873) 3G Viet. ch. 99 (0.), aud sec. 13 of that Act gave 
power to the council of the city and the company to make agree
ments for certain purposes. Section 8 provide 1 that the fares 
should not exceed 0 cents for any distance not more than three 
miles, etc.; but otherwise the rate was not fixed by statute. In
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an agreement made it was provided that the company’s cars 
should lie drawn by horses or mules only. After electricity had 
liecome available, an agreement was entered into between the 
city corjioration and the company authorising the company to 
use electricity as the motive-power for moving the cars, and this 
agreement and by-law No. 110 giving it effect were declared 
"valid and effective in all respects” by an Act respecting the 
London Street Railway Company (18%), 59 Viet. eh. 105, sec. 
2 (O.) The agreement and the by-law are act out in schedule A. 
to the Act, and arc interpreted by sec. 2 as having a certain effect 
therein set out. Section 25 (rf) of the by-law provides for the fares 
to be charged by the company, these lieing less than the maximum 
mentioned in the Act of 1873, sec. 8. In 1919 the company and 
the city corporation entered into a new agreement whereby the 
rates were increased; and the by-law which was quashed was 
passed for the punaise of bringing the new agreement into operation. 
The by-law was not submitted to the ratepayers or electors of the 
City of London.

I. F. Hellmuth, K.C., for appellants.
W. R. Meredith, for respondent.
Clute, J.:—This is an appeal from the order of the Chief 

Justice of the King's Bench, at the weekly sittings at London, 
da toil the 25th October, 1919, whereby he did order and adjudge 
“that by-law numlier 5935 of the Cortwration of the City of 
Iondon lie and the same is hereby quashed," and "that the 
respondents, the Coriioration of the City of Iondon, do j>ay to 
the applicant his taxed costs of this application."

The grounds upon which this motion was made were:—
"1. The said by-law purjiorts to amend by-law number 916, 

which was incorporated in an Act of the legislature, and iiecame 
a statute of Ontario, 59 Viet. eh. 105, and the said by-law is for 
that reason beyond the lowers of the council of the said 
corporation."

This is the principal ground, and I will deal with it liefon1 
referring to the other grounds mentioned.

The statement that by-law number 916 was incor) Kira ted in 
an Act of the legislature, and Iiecame a statute of Ontario, is 
not correct. The wording of sec. 2 of 59 Viet. ch. 105 is as follows: —
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“The agreement between the said company and the ('orjioration 
of the City of London and by-law No. 910 therein referred to, 
which are set out in schedule A. to this Act, arc hereby declared 
to be valid and effective in all respects . ,

And there is no clause in the statute which had the effect of 
making the by-law a part of the statute—it simply made it valid 
and effective in all rcsjiects, and the statement that it became a 
statute of Ontario, and therefore beyond the powers of the Council 
of the Corjioration of the City of Ixindon to change, is not true. 
Section 2.r> (d) of by-law numlier 916, referred to in the said 
Act, provides as follows:—

“The company may charge and collect from every person on 
entering any of their cars, for a continuous journey of any distance 
on their railway, from any point thereon to any other )x>int on a 
main or branch line, within the limits of the city of Ixindon, as 
now existing or hereafter extended, a sum not exceeding live 
cents . . with certain exceptions as to children, which 
have no I earing upon the present ease.

It is thus apparent that the original by-law fixed the limit of 
the charge which the railway company may make. By-law numlier 
5935, which is now in question, was therefore within the limit 
fixed by by-law numlier 910. It is, I think, apparent, from this 
simple statement of the facts, that the said objection is not well 
taken and does not render the by-law invalid. For anything that 
appears in by-law number 916 or the statute validating the same, 
the city corporation and the company had a perfect right to agree 
to any rate they saw fit, provided the same did not exceed five 
cents.

The second objection is, that “the said by-law purports to 
alter or change a franchise which is in force until the year 1925, and 
is contrary to the provisions of the Municipal Franchises Act, 
K.S.O. 1914, ch. 197, as the same has never licen submitted to 
and received the assent of the municipal electors of the City of 
Ixindon.’’

From what has already licen said, it is clear, 1 think, that there 
is nothing in this objection. The by-law No. 916 that was ratified 
by the Act of the Ixigislaturc is still in force, and the by-law 
complained of, viz., No. 5935, is not in conflict with it, and there 
was therefore no necessity for submitting the new by-law to the
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electors. It was quite within the contemplation of the by-law 
which had their approval. There is nothing, in my opinion, in 
this objection.

The third objection is, that “the said by-law is contrary to 
the provisions of by-law No. 5143, which was confirmed and 
became an Act of the statutes of Ontario (1916), 6 Geo. V. ch. 37 
(the Hydro-Electric Hailway Act, 1016), and the schedules 
thereto."

In my opinion, by-law No. 5143 has no application to the 
present case.

There was a further ground not disposed of by the Chief 
Justice, but taken on the argument, that the by-law in question 
was obtained by fraud and from its nature and intendment was 
illegal and void. There is nothing in this objection. So far as I 
can see, there is no reason whatever for the suggestion that the 
by-law was passed for any fraudulent or improper purpose.

The case may be put in a few words thus;—
The original by-law fixed a limit not exceeding 5 cents for 

fares. The by-law here in question does not cxeccd that limit; 
it is not eontrary to any other by-law or any Act of the Legis
lature; it is within the original intendment of by-law No. 916, and. 
in my opinion, valid.

With great respect, I think the order quashing the by-law 
should lie set aside, and the motion dismissed with costs.

Sutherland, J., agreed with Clutb, J.
Riddell, J.:—This is an appeal from the order of the Chief 

Justice of the King’s Bench quashing by-law No. 5935 of the 
City of London.

The important facts are as follows:—
The Ixindon Street Railway Company was incorporated by 

the Act (1873) 36 Viet. ch. 99 (O.), and sec. 13 of that Act gave 
power to the council of the city and the company to make agree
ments relating to the construction of the railway, time and speeil 
of ears, and generally for the safety and convenience of passengers, 
etc., etc. Section 8 provided that the fares should not exceed 
6 cents for any distance not more than three miles, etc.: but 
otherwise the rate was not fixed by the statute.

Agreements were made that the cars should be drawn by 
horses or mules only; later, in the advance of motive power
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production, electricity became readily available, and it was for ONT. 
many reasons preferred to horses or mules. S. C.

An agreement was entered into by the city eor)>orntion and pF 
the company looking to electrical equipment, and this agreement Jotce 
was declared “valid and effective in all raped*” by the 3 eg is- (Yn
lature by the Act (18%) 59 Viet. eh. 105, sec. 2 (0.) The agree- ]yl°n„N 
ment and the by-law affecting the same are not made part of the — j 
statute, but they are interpreted by sec. 2 as having a certain 
effect therein set out.

Section 25 (d) of the by-law provides for the fares to lie charged 
by the company—these Wing less than the maximum mentioned 
in (1873) 36 Viet. ch. 99, sec. 8. In respect of this clause (d) and 
some others, the agreement contemplated the ]>ossibiUty of agree
ments to W made subsequently: see. 26 of the by-law.

In 1919 the company and the city eor)xiration entered into a 
new agreement whereby the rates were increased, and the city 
passed a by-law, No. 5935, to bring it into operation. The by-law 
was not submitted to the people; on application bv a ratepayer, 
it w as quashed by the Chief Justice of the King's Bench ; the city 
corporation now ap]>cal.

The chief if not the only real objection taken is based upon the 
hypothesis that the former by-law No. 916 and the agreement are 
part of the statute, have the force of a statute, and can lie altered 
only liv statute.

1 am unable to agree with that contention.
No doubt, where there is an express statutory provision, it is 

is)making generally) not weakened in its force by the fact that the 
statute has I icon promoted by private ]iersons or eorjxirations or 
that it is the result of a bargain to which statutory validity is 
desired. We had such a case in lie City of Toronto and Toronto and 
York Radial R.W. Co. and County of York, (1918), 43 D.L.R. 49,
42 O.L.R. 545, 23 Can. Ry. Cas. 218, and the House of Lords con
sidered such a case in D. Davis & Sons Limited v. Taff Vale R.W.
Co., [1895] A.C. 542.

In the present case, the agreement is not made part of the Act, 
and, “while legal and binding, it is legal and binding as a contract 
U|ion the parties" and “no different from any other contract:”
City of Toronto v. Toronto R.W. Co. (1918), 46 D.L.R. 435 at 
442, 44 O.L.R. 308, at pp. 316, 317 (the last two lines of p. 316
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should read “so as to liccome statutory"); City of Kingston v. 
Kingston Electric R.W. Co. (1898), 25 A.H. (Ont.) 462, at pp. 468, 
469; Corbett v. South Eastern and Chatham Kailway Companies’ 
Managing Committee, (1906] 2 Ch. 12, at p. 20, and cases cited.

Iircs)icctive of sec. 26, I think the contracting parties arc not 
precluded from changing any clause or term in any way they 
might lawfully have done if the agreement had not been validated 
by statute.

Nor do 1 think that the Municipal Franchises Act, R.S.O. 
1914, ch. 197, applies—that forbids the granting of “the right to 
use or occupy any of the highways . . . or to construct or 
operate any . . . street railway ... or to supply . . . 
gas . . . light, heat or power or steam, unless or until a 
by-law setting forth the tenus and conditions ujxin which and the 
period for which such right is to be granted has I icon assented to 
by the municipal electors . . (sec. 3). Such rights, not 
the terms and conditions, arc the “franchises” covered by the 
Municipal Franchises Act, sec. 2 (a)—the right of using the street, 
etc., is not intended to be given by this by-law, but only a modi
fication of the terms. The same remarks apply to sec. 4 of the Act.

And, in my view, the agreement validated in 1896 clearly 
contemplated that new terms might be made, and that the city 
corporation and the comjiany might make a new agreement, as 
provided for by sec. 8 of the Act of 1873.

On the facts we cannot say that the by-law is wholly for the 
advantage of the railway company—and we cannot inquire into 
its reasonableness: Municipal Act, R.S.O. 1914, ch. 192, sec. 
249 (2).

1 would allow the apjieal with costs throughout.
Masten, J.:—Appeal by the Corporation of the City of 

London from the order of the Chief Justice of the King’s Bench, 
made on the 25th October, 1919, quashing by-law No. 5935 of 
the Corporation of the City of Iondon.

The grounds upon which the applicant Joyce applied to quash 
the by-law in question arc set forth in the notice of motion as 
follows:—

“1. The said by-law purports to amend by-law No. 916, 
which was incorporated in an Act of the legislature, and became 
a statute of Ontario, 59 Viet. ch. 105, and the said by-law is



53 D.L.R.] Dominion Law Reports. 707

for that reason beyond the ]>owers of the council of the said 
corporation.

“2. The said by-law purports to alter or change a franchise 
which is in force until the year 1925, and is contrary to the pro
visions of the Municipal Franchises Act, as the same has never 
been submitted to and icceived the assent of the municipal 
electors of the City of London.

“3. The said by-law is contrary to the provisions of by-law 
No. 5143, which w as confirmed and became an Act of the statutes 
of Ontario (1910), 6 Geo. V. ch. 37, and the schedules thereto.

“4. The by-law provides for payment of costs or damages by 
the London Street Railway Company.”

It is stated by counsel that the learned Chief Justice gave 
effect to the first, second, and third objections, but did not pass 
upon the fourth: all these objections are now pressed on the argu
ment before us.

Under the fourth objection, which was supplemented by a 
notice of motion dated the 17th October, it was argued that the 
by-law was passed, not in the interests of the inhabitants of the 
City of Iiondon, but in the interest of the street railway company, 
and the fact that the by-law provides for payment of costs or 
damages by the London Street Railway Company was urged as 
cogent, if not conclusive, evidence of want of good faith and of 
fraudulent action on the part of the municipal council.

The Municipal Act, sec. 249 (2), makes it plain that no by-law 
shall lie quashed on the mere footing of improvidence, but that it 
is essential that there shall lie actual bad faith on the part of the 
municipal council in order that such a ground may effectively 
found a motion to quash. Upon the evidence, it appears to me 
that neither want of good faith nor indeed lack of consideration 
is shewn by the applicant. At the time when the by-law was 
passed, a strike was in existence or imminent; the street railway 
company were alleging that they were unable to grant the demands 
of the strikers and continue ojierations, as their resources did not 
permit such a course, and it was a choice on the part of the muni
cipal council lietween continuing a condition in which the city 
would be for an uncertain and indefinite length of time without 
street railway transportation, or passing the by-law in question. 
Under these circumstances, it appears to me not only that they
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acted in good faith but with good Benue in doing what they did, 
and that the fourth objection is not tenable.

On the first objection raised by the applicant the real question 
appears to me to be: Do the statute 59 Viet. eh. 105 and the sul>- 
sequent Act of 1916, on their true interpretation, deal exclusively 
with the rights of the parties to the agreements which the statutes 
validate? Or, did the legislature, upon the true construction of 
those Acts, intend to enact a law imposing obligations u)Kin and 
giving rights to the general public?

The cases of D. Davis <fc Sons Limited v. Taff Vale K.W. Co., 
[1895] A.C. 542, Westgate and Birchinyton Water Co. v. Pomll- 
Cotton (1915), 85 L.J. (N.S.) (Ch.) 459, and Re City of Toronto and 
Toronto and York Hadial li.W. Co. and County of York, 42 OX.It. 
545, at p.557, 43 DX.lt. 49, at p.59, 23 Can. Ry. Cas. 218, appear 
to illustrate the pro]N»ition that where the agreement is incorpor
ated as a part of the statute itself, and its tenus cannot lie modified 
except by an Act of the legislature, it does become part of the gen
eral law of the land. On the other hand, where, as here, the language 
of the statute merely validates the agreement, its effect apjiears to 
me to l*e confined, upon its true construction, to authorising and 
validating the agreement as between the parties thereto, and does not 
confer any general rights on the public. In such a ease the parties 
may by mutual agreement modify or alter the tenus of the agree
ment if the alteration or modification is otherwise within these 
powers. I am of opinion that it was within the ]rowers of the 
corjioration to amend by agreement by-law No. 916.

With respect to the second ground, namely, that the by-law 
is in contravention of the Municipal Franchises Act, I am of 
opinion that the Municipal Franchises Act has no 'earing on this 
case, under the express provisions of the statute itself: H.S.O. 
1914, ch. 197, sec. 4, sub-sec. 2.

With resjicct to the third objection, that the said by-law is 
contrary to the provisions of by-law No. 5143, I am of opinion 
that this by-law has no bearing upon the case whatever. It is 
admitted that no agreement, in the form prescrilicd by the statute 
or in any other form, has ever been signed, cither by the Hydro- 
Klcctric Commission or by the Corporation of the City of London ; 
indeed the corporation have never passed the necessary by-law, 
though it is said that by the statute it is their duty to do so; no
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completed agreement living in existence, it cannot lie invoked. 
Even if such a by-law had been passed, and such an agreement as 
is called for by the statute had licen executed, it would not, in 
my opinion, give to the present applicant any right to maintain 
this motion. The only right of action would lie in the Hydro- 
Electric Commission.

The appeal should lie allowed and the motion to quash dis
missed with costs.

Magee, J.A. 'dissenting) :—The city corporation appeals from 
the order of the late Chief Justice of the King's Bench, of the 
2.5th Octotier, 1919, quashing by-law No. 5935, passed on the 
lOthJuly, 1919,authorising increased passenger fares to be charged 
by the London Street Railway Company.

The by-law recited that permission to operate during the 
remainder of a term of 50 years from the 8th March, 1875, a 
surface electric railway along certain streets particularly mentioned 
and subject to conditions and agreements therein, had I sen 
granted to the company by a previous by-law, No. 91(1, passed 
on the 21st May, 1895, and that clause (it) of see. 25 of such by-law 
No. 910 provided that the company might charge and collect, 
cxeept for children under 5 years of age, accompanied, who were 
to travel free, a passenger fare not exceeding 5 cents, and “shall 
sell tickets at the price of 25 cents for 7 tickets" for fares for use 
from the morning start till midnight, “and shall also si'll another 
class of tickets at the price of 25 cents for 9 tickets" for use 
between 6.30 A.M. and 8 A.M. and between 5 P.M. and 0.30 P.M., 
and shall also carry children between the ages of 5 and 12 years for 
a cash fare of 3 cents and shall sell two children’s tickets for such 
children, ‘‘at the price of 5 cents" and “shall also carry free of 
charge" certain police and city employees, and "shall grant 
transfers without any additional charge . . . from any
point on their lines to any other jsiint thereon, within the limits 
of the city of London, as now existing or hereafter extended, for a 
continuous journey.”

The by-law No. 5935 also recited that, “having lieen requested 
by the company so to do, it is deemed expedient to provide for 
fares, selling tickets, granting of transfers, and otherwise, as 
hereinafter provided, for the term hereinafter provided and no 
longer.” It then went on to enact that, “instead of charging and

ONT.

8.0.

Re

City

IxiNDON. 

MaeU-n, J. 

Magee, J.A.



710 Dominion Law Reports. [53 D.L.R.

ONT.

8. C.

Re
Joyce

and
City

OF
London.

Magee, J A.

collecting" the fares provided for by said clause (d) of sec. 25 of 
by-law No. 916, the company may during the term of 8 months 
from the time the by-law takes effect, and subject in other respects 
to the terms of the by-law No. 916 and the agreement between the 
company and the city dated the 6th June, 1895, charge and collect 
certain fares, and shall issue tickets at certain rates. The wording 
for these rates ap)>ears to Ire exactly the same as the wording in 
by-law No. 916, except that, instead of the company lining bound 
to sell 7 ordinary tickets or 9 morning or evening tickets for 25 
cents, it “shall sell” 6 of the former or 8 of the latter for that sum. 
In no other way is the former by-law interfered with. No other 
reason or consideration for the increase appenrs. But by the 
last clause in the new by-law it is not to take effect “unless nor 
until the company, within one week from its passing, enter into 
an agreement with their employees, satisfactory to their employees, 
to grant to their employees such portion of the increase in the 
receipts of the company caused by the increase of the fares provided 
for by this by-law as will lie satisfactory to their employees.”

A previous clause stipulates that the company shall indemnify 
the council against any loss, damage, costs and expenses by reason 
of its passing or of any action or proceeding to quash it or have it 
declared that the council had no power to pass it.

As the by-law docs not stipulate what pro]Million of the 
increased fares was to go to the company’s employees, it is manifest 
that the lienefit o]>crates as a free gift of the increase to the com
pany and its employees at the expense of the public using the

Also it is manifest that, as, under the previous by-law, the 
city corjioration were not to receive any percentage or share or 
sum proportioned upon the company's receipts, the company 
were not liound to charge the increased fares, but might issue the 
same number of tickets for 25 cents as formerly, and, if they did so, 
would not lie doing anything unauthorised; and so the by-law of 
1919 does not absolutely require the doing of anything illegal in 
any way, and its legality has to lie considered solely as relative 
to the previous status.

It is sa d that there was a threatened strike of the company’s 
employees, who asked an increase of wages which the company 
professed their inability to grant from their receipts on the existing
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rates. The city council may have feared more inconvenience 
and loss to the public from a strike than would be compensated 
by a maintenance for the limited term of the lower fares, and 
should be taken to have acted on their judgment of the best 
interests of the community. Those here opposing the change 
also, doubtless, feared that this temporary variation was but the 
thin edge of a wedge which might easily lie driven farther. But 
what has to be determined is, whether the council itself had 
authority to give this authority to the company.

The company was incorporated in 1873, by siiecial Act, 36 
Viet. ch. 99 (0.), which, in sec. 4, empowered the company to 
construct and operate a railway along such of the streets in the 
city and adjoining municipalities as the company might lie 
authorised to pass along, under and subject to any agreement 
thereafter to be made Ik*tween the company and the councils 
of the city and of such municipalities, and under and subject 
to any by-law of the said corporations respectively, and to carry 
passengers and freight thereon, by the power of animals or such 
other power as the said respective corporations might authorise 
to be used. Section 13 authorised the council of the city and of 
any of the municipalities, or any of them, and the company, to 
make any agreement relating, infer alia, to the construction of the 
railway, the paving, grading and repair, of the streets, the location 
of the railway, and the particular streets along which the same 
should be laid, the time and sliced of running the cars, and other 
things, and generally for the safety and convenience of the 
passengers and the non-olistruction or imix-ding of the ordinary 
traffic.

By sec. 14, the municipalities were authorised to pass any 
by-law or by-laws for carrying into effect any such agreements, 
and containing all necessary clauses for the conduct of all parties 
concerned, including the company, and for facilitating the running 
of the company’s cars, and for regulating traffic upon the streets.

Section 16 made certain clauses (here immaterial) of the 
Railway Act of the former Province of Canada part of the Act.

Section 8 gave the directors of the company power to make 
by-laws for the management of the company, and, inter alia, the 
fares to lie received for passengers and freight and the time and 
ijiced of running the cars, and in general to do all that may be
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necessary to carry out the objects and exercise the powers incident 
to the company, subject to the terms and stipulations contained 
in any agreement between the company and any of the muni
cipalities: provided always, that the fares to be taken by the 
company shall not exceed (i cents for each passenger for 3 miles and 
under, and one cent per mile for distances over 3 miles. Section 5 
provided that other ordinary vehicles might use the tracks, not 
inqxxling the company's cars, but giving place to them by running 
off the tracks.

These provisions of secs. 5 and 8 are the only ones which con
tained enactments restrictive of the company !>eyond its agree
ments with the municipalities, and no special mention of fares is 
made in the reference to the powers of the city council. An 
amendment in 1889, 52 Viet. ch. 79, of the company’s special Act, 
does not l>ear on the questions here.

The city council, in March, 1875, July, 1888, December, 1888, 
and August, 1889, and the councils of the adjoining municipalities 
of London East (which in 1896 was part of the city) and an 
adjoining township of Westminster (part of which was added 
to the city), and the Council of the County of Middlesex passed 
by-laws conferring certain rights upon the company for 50 years 
from the 8th March, 1875, subject to conditions in the by-law: 
see recital in by-law No. 916.

None of these by-laws had professed to grant to the company 
an exclusive right in the city, and they had not authorised 
electricity as a motive power. In 1896 it was desired to change 
from horse traction to electric, and a new agreement was arranged 
Irctwcen the city and the company, the terms of which were 
cmlxxlied in by-law No. 916 of the city, passed on the 21st May, 
1895, followed by articles of agreement between the city and 
company, dated the 6th June, 1895, whereby the company accepted 
the by-law and covenanted to perform and observe the provisions 
and stipulations therein contained and to perform all things 
which the by-law provides are to be done by or on behalf of the 
company, and not to do anything which the by-law provides is 
not to be done by the company.

By an Ontario statute of 1896, 59 Viet. ch. 105, sec. 2, this 
agreement and by-law No. 916, ix>th of which arc set out in the 
schedule to the Act, were declared to be valid and effective in
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all resivects, and it was by the Act declared that under the by-law 
and agreement the company acquired and are entitled to the 
exclusive right of constructing, maintaining, and operating, 
subject to the conditions, stipulations, regulations, obligations, 
provisions and agreements in the by-law and agreement contained, 
a surface electric street railway on the streets and portions of 
streets mentioned in sec. 50 of the by-law. Section 3 of the Act 
provided that if the company fail or neglect to keep, observe, 
perform or comply with any of the pro virions of the by-law, in 
which the residents of the municipality, or the cor]>oration, or any 
other jx-rson or corporation are interested, then, in addition to 
all other remedies by law enforceable against the company, the 
convocation of the city may bring an action in the High Court of 
Justice against the company, and all other necessary parties, to 
compel the observance of and compliance with such provisions 
of the by-law; and the Court shall have full power and jurisdiction 
in the premises, and to enforce, by injunction or otherwise, the 
due observance, performance and fulfilment by the company of all 
provisions of the by-law in which residents of the municipality or 
the corjvoration or any other Iversons or corporations arc interested.

Now, as to the terms of by-law No. 91G itself:—
It gave, in see. 1, authority to the company to oivcrate along 

certain streets mentioned in sec. 50, but u]von and subject to the 
conditions and agreements thereinafter mentioned, lly sec. 51, 
this right, so far as the city council had power, was to be an 
exclusive right; and, by see. 58, the city agreed to join the company 
in applying for legislation confirming and declaring valid the 
by-law anil agreement,; and, Ivy sec. 01, all previous by-laws, so 
far as inconsistent, were repealed. Section 43 provided that, in 
case of any other Iversons or company proposing to construct a 
railway or railways on any of the streets, the option of constructing 
the same on the conditions contained in this by-law, or the con
ditions of the proposal, as the city cor]voration might elect, should 
lie offered to this company, and, if not accepted or not proceeded 
with, the city corporation might grant the privilege to any others, 
but the city corporation were not to be liound to grant to this 
company or any one else the right to construct a railway or rail
ways upon any streets not sjvcciully named. In sec. 50 over a 
score of streets arc specially named, which, it may Ive safely 
assumed, are the chief streets of the city.
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Various powers were given in numerous sections to the council, 
in some cases to be exercised by by-law, and to the city engineer, 
but in none of them is there any hint of any power to vary the 
rates of fare. Those rates, as already mentioned, were prescribed 
in clause (d) of sec. 25, and by clause (g) any conductor or employee 
demanding from any ]iassenger more than the fare “prescrilied by 
this by-law" would be liable to fine in the Police Court (and, by 
sec. 44, to imprisonment on non-payment); and, by clause (r), 
the company was to keep tickets for sale on the cars and sell to 
all persons at the rates mentioned in clause (d).

Section 26 imposed daily liquidated damages for breach of 
these provisions, (d), (r), and others, and in the case of continued 
breach gave the city conroration the right to put an end to the 
powers conferred on this company by the by-law or any other 
by-law or agreement theretofore or thereafter passed or made ; 
but, as several provisions of the by-law itself refer to the passing 
of by-laws, and as future by-laws or agreements, exclusive or not 
as to other streets, would as of course be in contemplation of the 
parties, it cannot for a moment, I think, be considered that this 
reference to future by-laws or agreements implied power to change 
this >ne.

At the time this by-law was passed, there was no power in a 
municipal council to grant such an exclusive right upon the city 
streets, and it was necessary to apply to the Legislature for its 
sanction.

In 1896 the Municipal Act of 1892, 55 Viet. ch. 42, contained, 
in sec. 286, a provision that no council should have the power to 
give any person an exclusive right of exercising within the muni
cipality any trade or calling unless authorised or required by 
statute so to do, and sec. 287 authorised the grant of exclusive 
privileges in ferries vested in the corporations. In 1893, by 56 
Viet. ch. 35, sec. 6, a new section was added, sec. 286a., whereby 
the grant of exclusive rights to telephone companies was authorised, 
and for the removal of doubts it was declared that previous 
by-laws granting such exclusive rights to telephone com]>anies 
were to lie as valid as if the municipalities had had power to grant 
the same. In 1897, on the revision of the statutes, these sections 
286, 286a., and 287 liecame secs. 330, 331, and 332 of the Municipal 
Act, R.S.O. 1897, ch. 223, and sec. 330 then read that, “subject
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to the provisions of sections 331 and 332,” no council should have 
the power to grant the exclusive right of exercising any trade or 
calling.

In 1904, by 4 Edw. VII. ch. 22, sec. 6, another provision was 
added to the Municijial Act, as sec. 332a., authorising the grant of 
an exclusive right to place waste-paper boxes on the street comers 
or elsewhere.

On the revision of the statutes in 1914, the section as to ferries 
(sec. 332 of R.S.O. 1897, ch. 223) was transferred to the Ferries 
Act, R.S.O. 1914, ch. 127, as sec. 7, and that as to telephones to 
the Ontario Telephone Act, R.S.O. 1914, eh. 188, as sec. 8, and 
the other two sections, 331 and 332A, liecame secs. 254 and 255 
of the present Municipal Act, R.S.O. 1914, ch. 192; and sec. 254 
now reads: “Subject to section 255, and to section 7 of the 
Ferries Act and to section 8 of the Ontario Telephone Act, a council 
shall not confer on any person the exclusive right of exercising, 
within the municipality, any trade, calling or business." These 
two latter words “or business” had tieen inserted on the consoli
dation of the Municipal Act in 1913, in 3 & 4 Geo. V. ch. 43, sec. 
254, and indicate that the legislature had not then in mind any 
loosening of restriction without its own sjiecial consideration and 
permission—besides indicating that such enterprises as ferries, 
telephones, and waste-pa]ier boxes would otherwise have come 
within its contemplation.

Already reference has liecn made to sec. 5 of this company’s 
Act of 1873, whereby the legislature provided that all other 
ordinary vehicles should be permitted to use and travel in the 
tracks, and to sec. 15 of the by-law of 189(1 allow ing the use of the 
tracks except for street railway purposes.

In April, 1893, Galt, C.J., had held in Re Robinson and City of 
St. Thomas, (1893), 23 O.R. 489, that a grant of an exclusive right 
to a telephone company was contrary to the anti-monopoly section, 
then sec. 286 of the Municipal Act of 1892, 55 Viet. eh. 42, a 
decision which the legislature appears to have adopted by making 
telephones one of the express exceptions to the general restriction.

In St. Hyacinthe (las lighting Co. v. St. Hyacinthe Hydraulic 
Rower Co. (1895), 25 Can. S.C.R. 168, it was held that the mon
opoly of an exclusive right, confirmed by special Act, to supply gas,
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•lid not give such exclusive right for electric light, which the same 
company was by the confirming Act authorised to supply with the 
same privileges, and it was pointed out that special Acts are 
to he treated as contracts with the I-cgislature, and are to lie 
construed strictly, and particularly so where exorbitant powers 
such as a monopoly are conferred.

In Kell v. Town of Weslmount (1899), 15 Que. S.C. 580, 
Archibald, J., held that a by-law grunting an exclusive right to a 
street-ear company, the contract under which had liecn confirmed 
by sjiecial Act, was not illegal under the general law against 
monopolies.

In Peclet v. Marchand Township (1907), 4 East. L.R. 05, 
the Court of Review in Queliec, reversing the Superior Court, 
held that a by-law giving exclusive right to operate waterworks 
was void ns creating a monopoly, and providing no pro|>er control 
over the company’s rates and operations, and therefore oppressive, 
unjust, illegal, and ultra vires.

In British Columbia Electric Zf.II'. Co. Limited v. Stewart, 14 D.L.R. 
8,16 Can. Ry. Cas. 54,(1913] A.C. 816, where the company’s sjiecinl 
Art gave it the right to use the streets with the consent of the 
municipal council, it was held that a by-law and agreement giving 
consent to the company’s use, but not exclusive use, of specifiisl 
streets for a street railway, was not a charter bestowing a right, 
franchise, or privilege so as to require the assent of the electors, 
and a clause providing for the company leing asked to operate 
on other streets, in case of another company desiring to do so. 
was not such a bestowal.

In the recent case of Town of Cobalt v. Temiskaming Telephone 
Co. (1919), 47 D.L.R. 301, 59 Can. 8.C.R. 62, where the company 
claimed unsuccessfully to have obtained from the town an irre
vocable but not exclusive right, Anglin, J., held that such a grunt 
would lie ultra rires I Krause it would lie an abdication of the power 
given by statute from time to time to grant an exclusive right to 
any other company for the ]H‘miitted term of five years, and 
Idington, J., considered it invalid as not being exclusive and for 
such limited term. The other mcmliers of the Court held that an 
irrevocable grant had not in fact lieen made.

1 do not find in the Street Railway Act which was in force in 
1896, R.S.O. 1887, eh. 171, amended by 59 Viet. ch. 50, or in
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the Electric Railway Act, 1895, 58 Viet. ch. 38, or in the Municipal 
Act, or in the subsequent amendments to any of these, any author
ity or requirement to grant an exclusive right.

It may well be granted that if the city council had power 
to pass the by-law and confer exclusive rights, then the city 
council should have as much right to vary it as originally to pass it, 
saving always rights of others acquired thereunder. The Ontario 
Interpretation Act, R.S.O. 1897, ch. 1, sec. 8 (38), now R.S.O. 
1914, ch. 1, sec. 28 (j), dec'ared that where power is given to make 
by-laws it includes power to alter them. But, as the by-law was 
beyond the council’s powers, and could acquire validity only by 
the sanction of the legislature, and as that sanction was necessary 
because the Legislature had in the public interests not seen fit to 
entrust such wide power to the council, it must, I think, be deemed 
that in giving that sanction the legislature took into consideration 
the lenelits accruing to the public from the proposed arrangement. 
The very same care for the public which induced the Legislature, 
in granting this company its incorjioration in 1873, to say it must 
not charge over 6 cents for 3 miles or under, would operate in 
granting its approval to an exclusive or monopolistic franchise 
at restricted rates of fare. We may leave out of consideration 
what opposition might have lieen made to the special legislation, 
had higher fares been asked. The Legislature itself has approved 
of monopoly on certain terms, and I do not see how it can lie said 
that it would have done so on any other terms.

It is not necessary to say that the by-law has now the force 
of legislation. It is sufficient to say that it had no force without 
legislation, and that, when the legislation is granted, it is granted 
on the terms put forward to the Legislature. There are in fact 
three interests to be considered—those of the company, those of the 
city corporation, and those of the public—or perhaps it would be 
more correct to say the interests of the public represented by the 
corporation and those of the public not entrusted to the cor
poration, but represented by the législature. If concurrence of 
those guarding these three classes of interests was necessary, and 
if no authority to change the terms of concurrence is given, then 
equally the concurrence of all is now requisite to this proposed 
variation.
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It is to be noted that the Ix-gislature did not give to the city 
corporation power to grant exclusive street rights, which might 
imply power to vary the terms, nor did it even say that this by-law 
should be deemed to have lieen passed under the statutes or 
sections enabling it to grant rights to railway companies, if that 
would make it better. It has merely said, “We approve of this 
particular bargain and by-law, and permit you to make this 
grant on those terms and declare it valid.” But it did more. In 
sec. 3 of the Act of 1896 it in a way made the city a trustee for the 
public to enforce the by-law in the interests of the residents as 
distinguished from the corporation itself. That protective 
position the city corporation is by this by-law of 1919 deliberately 
abandoning in regard to what is perhaps the most important part, 
of the whole bargain with the company—the fares which the 
residents are to be compelled to pay to this company to get the 
accommodation which all others are excluded from giving them.

The by-law of 19191 icing, as I think, invalid for these considera
tions, I do not deal with the other objections to it.

In my view, the judgment of the learned Chief Justice was 
right, and the appeal should be dismissed with costs.

Appeal allouvd.
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MEMORANDUM DECISIONS.
Memorandum of leas important Cases dispteed of in euiierior and apjiellate 

Courts without written opinions or upon short memorandum 
decisions and of selected Cases.

SMITH ». BARTLETT.
Alleerta Supreme Court, llyndman, J. August IS, I9S0.

Witnesses (§ V—65)—Physician as mines»—Also party to 
action—Allowance payable as uitness—Schedule “D” Rules of 
Court.]—Application to fix the amount of witness fees to which a 
physician who is a party to the action and also a necessary witness 
is entitled.

H. R. Milner, for plaintiff; C. h\ Newell, for defendant.
Hindman, J.:—In my opinion the proper interpretation of 

Schedule “D” of Rules of Court is that the allowance to a witness 
who is a physician as well as one of the parties the action should 
lx- the same as though such physician were not a party.

The important part of the rule in question reads as follows:—
(A.) Where such witness ur interpreter is a barrister or solicitor, physician, 

minister of the gospel, engineer, surveyor or other professional man.
(1) At place of residence................................................. % 5.00
(2) Elsewhere.................................................................... 10.00

(B.) In other cases................................................................... 2.00
The object of allowing costs to I unties and witnesses is to 

reimburse or indemnify them for the loss which they sustain by- 
reason of being railed away from their usual vocations. In many 
instances trials take place without the attendance or apix-arance of 
parties to the action. Where, however, it is necessary that one 
of the parties should attend and give evidence—in other words, is a 
necessary and material witness—it seems to me reasonable that 
if that particular party happens to lx- a member of one of the 
professions mentioned in the rule that he should receive the same 
remuneration whilst attending the trial that any other professional 
witness receives. The wording of the rule is clear and unambiguous 
and according to the rules of construction should lie interpreted 
according to its plain and clear meaning. No distinction is made 
Ix-twcen a witness who is a party and a witness who is not. If it 
was intended that a distinction should exist lx-tween two such 
witnesses I think the rules would have provided for it.

The judgment of Buckley, L.J., in Harbin v. Cordon, [1914] 
2 K.B. 577, at page 586, is in point. He says in part:—

ALTA.

8. C.
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The plaintiff as a party litigant was not entitled to any allowance (for 
travelling expenses) but as a witness he was entitled to an allowance like any 
other witness, and none the less because he was also a party litigant.

In view of this authority and my own opinion as to what 
ought to be fair and reasonable in circumstances such as here, the 
plaintiff ought to be allowed to tax his witness fees at the rate of $10 
per day for the period during which it was necessary for him to 
travel to Kdmonton, attending the trial and returning to lus home. 
The plaintiff will be entitled to tax a fee of $10 on the application 
before me. Judgment accordingly.

FINUCANE T. STANDARD BANK OF CANADA.
British Columbia Supreme Court, Meerrison, J, August 8, 1080.

Contracts (§ II D—145)—Agreement to advance money on 
terme—Hank holding eecurity of borrower—Knowledge of bank of 
traneaction—Money deposited in bank—Assignment of agreement to 
plaintiff— lief ueal of bank to honour chee/uee of borrower—Rights of 
parties.]—Action for the payment of a sum of money and to 
declare the defendant a trustee for the plaintiff in respect of the 
said sum and for an accounting.

R. S. Lennie and J. H. Clark, for plaintiff; E. A. Lucas, for 
defendant.

Morrison, J..—The Rainy River Pulp & Paper Co. at the 
times material to the issues herein manufactured kraft pulp and 
had as its bankers the Standard Bank of Canada, Vancouver, 
the defendants herein, to which they were indebted in large sums 
and to which it trad hypothecated the whole product and output 
of its commodity. The Rainy River Co. sought and obtained a 
loan of $50,000 from the Holley-Mason Hardware Co., of Spokane, 
upon receiving the following letter;—

Vancouver, BA" 
May 13, 1918.

Holley-Mason Hardware Co.,
Spokane, Washington.

Dear Sire:
In considérât ion of your advancing us $50,000, we will give you our note, 

payable on demand, for the amount, with interest at the rate of 7%, and by 
way of security, we undertake to pay you $10 per ton from the proceeds of 
each ton of pulp manufactured and sold by us from June 1, 1918, until the 
amount advanced, with interest, is fully repaid. In any event, the full 
amount of said advance to be repaid within one (1) year from date.
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It is understood that our bankers, the Standard Bank of Canada, to 
a-hieh all our output is hypothecated for advances from tiIn, to time, has full 
knowledge of tide arrangement and approves of it, and will waive its security 
to that extent.

Very truly yours,
Rainy Rive* Pulp A Pape* Co.

By Robert Sweeney, President.
Approved:

Standard Bank of Canada,
Vancouver, B.C. J. C. Perkins, Manager.
Pursuant to the terms of this agreement certain sums were 

paid by the Rainy River Co. by cheques on the defendant hank. 
On March 10, 1919, the company assigned to the plaintiff this 
agreement, and in due eourse U|xm refusal of the defendant hank 
to further honour the company's cheques in favour of the assignee 
pursuant to his interpretation of the said agreement this suit was 
brought seeking the payment of 88,440 and to declare the defend
ants a trustee for the plaintiff in respect of the said sum, and an 
accounting. The point of the ease urged upon me at the trial is 
as to the true intent and meaning of this agreement and of its 
approval by the bank. The Rainy River Co. was engaged solely 
in the manufacture of kraft pulp and the defendant bunk had 
hypothecated to them the whole of their products and output, 
the only asset I take it upon which they could give security. 
At the date of the agreement the company owed the bank some 
8100,(XH). The 850,000 received from the plaintiffs assignor was 
deposited in the defendant bank and subjected to the usual 
exigencies of business lictween the bank and its client. The only 
way in which security for the 850,000 loan could l>e provided by 
the company was with the approval of the bank which now 
contends in paragraph 3 of the statement of defence supported 
by Mr. Lucas' very closely worded argument that in approving 
of the agreement in quest ion they did not approveof the loan of 850,- 
000 by the Holley-Mason Co. to the Rainy River Co., but only 
of the rate at which the Rainy River Co. proposed to repay the 
said loan. Assuming the defendants had the power under the 
Hank Act to associate themselves in tliis wav with a liability of 
their client, wiiich point is not raised in the pleadings, then, 
having regard to the relationship existing lietween the Rainy 
River Co. and the bank I interpret the approval by the bank as 
a specific undertaking to see at least that the payment of the

B. C.

8. C.
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$10 per ton was carried out and they with that object in view 
consented to honour the company’s cheques as issued. Mr. 
Perkins the manager seemingly did so during his incumbency, 
and it was not until Mr. Sutherland, the new manager, as a 
measure it may he of abundant caution, refused to continue 
doing so, that the bank’s view of the transaction was disclosed.

It was entirely a matter for the bank’s consideration as to 
whether the state of the company’s account with them and the 
range and prospect of their business justified an approval of this 
kind. The step was not obligatory—the Holley-Mason Co. as a 
business concern were looking for adequate security and the only 
security available was held by the bank.

As regards at any rate the payment of the $10 per ton, the 
bank stepped into the shoes of the Rainy River Co. and in my 
opinion are trustees for such sums as may lie found due in an 
accounting in that respect.

Judgment accordingly.

McCOLL v. CANADIAN PACIFIC R. Co.

Mnnittdta Court of Appui, Perdue, Cameron, FulUrton and Dennintoun,
JJ.A. Auquel ft, 1980.

Injunction (i I I—75)—Action for damages under Lord 
Campbell's Act, and the Railway Act—Notice by defendants of 
application for adjudication to Workmen's Compensation Board— 
Interim order restraining Board from adjudicating—Subsequent 
order enjoining defendants from proceeding—Validity of order.]— 
Appeal from an order of Galt, J. (1920), 51 D.L.R. 480, enjoining 
the defendants from proceeding with an application to the Work
men’s Compensation Board under the Workmen’s Compensation 
Act. Reversed.

L. J. Reycraft and II. A. V. Green, for appellants ; D. Campbell 
and O. H. Camitbell, for respondent ; John Allen, K.C., Dep’y Att v- 
Gen’l and H'. W. Cottingham, Ass't Dep’y Att’y-Gcn'l, for 
Manitoba.

The judgment of the Court was delivered by
Perdue, C.J.M.:—This action is brought by the plaintiff, who 

is the widow and administratrix of William McColl, deceased, to 
recover damages resulting from the death of her husband. She
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sups on behalf of herself and her infant daughter under R.S.M. ***W- 
1913, ch. 36, commonly called “Lord Campbell’s Act," and the C. A. 
Railway Act, 9-10 Geo. V. 1919 (Dom.), ch. 68, sec. 385. The 
deceased was killed in an accident that occurred on the defendants' 
railway and the plaintiff claims tliat the accident was caused by 
the negligence of the defendants and by their breach of statutory 
obligations. On January 7, 1920, the defendants gave notice 
to the plaintiff of an application to the W orkmen’s Com]KTisation 
Hoard for adjudication and determination of the question of the 
plaintiff's right to comjicnsation under the Workmen's Com
pensation Act: 6 Geo. V. 1916, ch. 125, sec. 13, and amendments 
thereto. The application was returnable on January 9, 1920.
On the day lie fore the application was to be heard the plaintiff 
applied to and obtained, ex parte, from Galt, J., an interim 
injunction restraining the Workmen's Compensation Hoard and 
the mcmliers thereof from hearing or adjudicating upon the 
plaintiff's right to comi>ensation under the Workmen's Com
pensation Act. On a subsequent application, 51 D.L.R. 480, to 
which the Attorney-General was a party, Galt, J., made an order 
enjoining the defendants from proceeding with the application to 
the Hoard.

I .ider sec. 13, subsec. (2), of the Workmen’s Compensation 
Act, any party to an action if brought may apply to the Hoard 
for adjudication and determination of the question of the plaintiff's 
right to compensation, ami as to whether the action is one the 
right to bring which is taken away by the Act and such adjudica
tion and determination shall lie final.

The question whether the Workmen’s Compensation Hoard 
is, or is not, an inferior Court does not arise on the consideration 
of this appeal. The plaintiff has not applied for prohibition. She 
has applied for and obtained an injunction against the defendants 
to this suit restrainirg them from making an application to the 
Board under the above section. The question of the plaintiff's 
right to this injunction can I*' dis|x»cd of briefly ujxin the ground 
that it is prema'ure. The Court cannot assume that the Hoard 
will grant the order for which the defendants are applying. In 
any event an order made by the Hoard cannot merely liecausc it 
has lieen made acquire any enhanci-d authority or validity. There 
is no threat of irreparable injury or violation of right sufficient to
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justify the granting of an injunction. The question whether the 
Workmen’s Compensation Act applies to or in any way controls the 
op‘ration of sec. 385 of the Railway Act, 11119, can be dealt with 
when it is properly placed liefore the Court.

The appeal must be allowed and the order enjoining the 
defendants set aside. The costs of this appeal will lie costa to the 
defendants in the cause. Appeal allowed.

N. B.

iTH
SULLIVAN r. SCHOOL TRUSTEES.

New BrunsurU k Supreme Court, A 
C.J., K.B.D., and

ppeaJ Division, Hagen, C.J., McKeown, 
White, J. June t, 19t0.

Husband and wife (4II E—-80)—Purchase of horse by husband 
—Seizure and sale under execution against husband—Alleged sale 
to wife—Evidence.]—Motion by defendant to set aside the judgment 
at the trial in an action for alleged wrongful seizure of a marc which 
the plaintiff alleged to lie her property or for a new trial. New- 
trial granted.

J. C. Hartley, K.C., and H. P. Hartley, for appellant ; M. L. 
Hayuard, contra.

The judgment of tlic Court was delivered by
Haz.en, C.J.:—The plaintiff in this action is a married woman, 

and she brought suit against the defendant herein for the alleged 
wrongful seizure of a mare which she alleged to lie her property, 
and which the defendant through its agents had seized and sold 
under an execution issued out of the Court of a Justice of the 
Peace for the County of Carleton, which execution was issued 
against the property of the plaintiff's husband, Daniel Sullivan, 
for school taxes which he owed to the defendant.

The action was tried liefore Harry, J., sitting without a jury, 
and on his direction a verdict was entered in favour of the plaintiff 
for $225 with the costs of the action.

The plaintiff and her husband reside together on a farm in 
the Parish of Kent. In 1912 her husband, Daniel Sullivan, 
purchased a mare from William Brannen for the sum of $175 and 
gave two notes in payment, one for $100 and the other for $75 
Having given these notes and received delivery of the mare.
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Sullivan took it to his home, and what occurred then and what ie 
relied upon by the plaintiff to prove her ownership of the mare, 
was stated in the evidence. It appears that when Sullivan brought 
the marc home his wife expressed a wish to have her as her own 
property. Her statement of what took place is, "I told him I 
wanted her and he said I eould take her and pay for her myself." 
Sullivan says, “My wife told me she wanted the mare. I told her 
if she wanted the mare she could take her and pay for it.” This is 
the oidv evidence of any sale by Sullivan to his wife, and the claim 
is that Sullivan sold the mare to his wife, and no claim of a gift 
of the mare to her by Sullivan was set up.

There is no evidence to shew that Sullivan delivered the mare 
to his wife or that there was any change in its possession. There 
is nothing to shew that after the conversation aforesaid it was 
treated as her separate property or that she exercised any exclusive 
ownership over it or paid for its keep or that it «as in any way 
treated differently from any of the property on the faim which 
lielonged to Sullivan and was occupied by himself and his wife 
in the ordinary manner in which married people occupy farms in 
this country.

It was claimed on behalf of the plaintiff that she subsequently 
paid for the mare, and the way in which she claims to have paid 
for it is as follows: When the first note for $100 rame due Sullivan 
liorrowed from one Gallagher enough to pay the note in full to 
Brannen, giving his note therefor, and when this note to Gallagher 
came due the plaintiff retired it by giving her own note, and in 
explanation of this in her evidence she says—“When the note came 
due I gave my note for his and lifted his note. He was sick." 
When her own note came due she gave a note endorsed by her 
husband for the same amount, with the interest added, and «hen 
tliis last note came due, her husband paid it. The other note for 
$75 that was given at the time Sullivan purchased the mare in the 
first place, was retired by the plaintiff, who made first a payment of 
$30 on it, afterwards another payment of $50 and a third payment 
of $3, thus providing for the principal and interest. The plaintiff 
had no separate property or estate of her own, only what she got 
from the farm which lielonged to her husband in the ordinary way. 
Her explanation of the manner in which she was able to pay for the 
mare is that she sold a colt which was the offspring of the mare,

N.'B.
8.C.
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_ for $190. There is no evidence to shew who paid for the services 
8. C. of the horse which was the sire of this colt, or if the mare was with 

foal w hen Sullivan bought it, but she claims that as she had I «ought 
the mare from her husband the colt was her property. The sale 
of the colt, she alleges, was made by her to Gallagher, a store
keeper from w hom the husband had previously borrowed $100 to 
pay the note to Brannen, and at whose store he appears to have 
had art account. The price which Gallagher paid for the colt was 
$190. Of this amount the plaintiff turned in $150 on Iter husband's 
account with Gallagher, and claims that by doing this she repaid 
to her husband the $100 and interest t liât her husband had paid 
when he retired the note which he had endorsed. With $30 of the 
proceeds of the sale she made a payment to Brannen on the $75 
note, and the remainder of the $10 she took up in goods at 
Gallagher's store. The other payments of $50 and 13 on the $75 
note were paid with money which she found in the house, wliicli 
was income from tile sale of products off the farm, and which 1 
think it is clear belonged to her husband, unless lie had given it to 
his wife, of which there is no evidence. This then is the manner in 
which the plaintiff says she paid for the mare which she alleges 
slie bought from her husband when he brought it home after 
purcliasing it in the first instance, and thereby claims it as her 
property. The plaintiff, as I have said, had no separate estate, 
and after her marriage received no property or money from anyone 
except from the proceeds of her husband’s farm, and in the usual 
course, as his wife. This method of payment seems to have been 
a most extraordinary one. After Mrs. Sullivan and her husband 
state that the mare had l«cen sold to her on the day he brought it 
home, on her undertaking to pay for it (to whom was not stated), 
Sullivan gave his note to Gallagher for $11X1 in order to pay the 
Brannen note when it came due and when it fell due again Mrs. 
Sullivan states that sire gave her note for it and lifted his note, 
ljccause he was sick. According to her own statement after this 
note lieeame due Sullivan paid it himself, and then she claims to 
have paid it back to him by the proceeds of the sale of the colt 
in the wray which I have just stated.

The question to my mind turns mainly if not altogether upon 
whether or not there was an actual sale of the mare by Sullivan 
to his wife after he brought it home from purchasing it from 
Brannen. The principles which should govern in cases of this kind,
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it seems to me, are correctly laid down in the judgment of Bam-. J. 
There can be no doubt as to the capacity of a married woman at 
the present time to make a contract with her husband for value 
without the intervention of a trustee or other third party, and 
Sullivan would have had the right undoubtedly to sell the mare to 
his wife as fully and completely as he might to any other person. 
It is necessary, however, in order to establish a gift or sale lietween 
a husband and wife, that more absolute evidence be supplied 
than in ordinary cases lietween strangers. The reason for this is 
obvious, and the authorities go to the extent of stating that such 
evidence must be beyond suspicion. As Barry, J., says in his 
judgment, this is the old rule and is founded on good sense and 
arises naturally out of the relation of husliand and wife to each 
other. (Quoting Whittaker v. Whittaker (1882), 21 Ch. D. 657.) 
And it is clear that in such transactions the evidence must lie 
unequivocal and licyond suspicion. While the trial Judge found 
as a fact that the mare in question was the property of the plaintiff, 
I, with respect, fail to see how such a conclusion can lie sustained, 
applying to the transaction the principles which are laid down by 
the Judge himself. The mare was undoubtedly Sullivan’s in the 
first instance, and it seems to me the burden in this rase was 
clearly upon the plaintiff to shew by most undoubted evidenee 
that she purchased it, and this she undoubtedly was in a position 
to do if she had actually purchased it as alleged. There surely 
was nothing to prevent her giving some evidence with res)iect to 
the delivery of the mare, the way in which it was used afterwards, 
the sire of the colt, how its feed was paid for, and other details which 
would have a most important liearing in my mind upon the trans- 
tion, and in view of the principles of law applicable to the case of 
transfers lietween husband and wife, and the evidence that has 
lieen submitted, together with the manner in which the payment, 
is alleged to have lieen made. I find it impossible to come to the 
conclusion that the evidence is unequivocal and licyond suspicion, 
and sufficient to supjiort the wife’s claim to the ownership of the 
mare against her husband’s creditors.

In view of the very meagre character of the evidence that, 
was offered, and of the fact. that, it should be easily possible to 
supply further facts for the consideration of a trial Court, and 
for the reasons which I have previously stated, I am of opinion 
that there should be a new trial. Mew trial granted.

N. B.

8. C.
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N. 8. HUDSON v. HUDSON.
g, c_ Nova Scotia Supreme Court, Hoirie, C.J., IxingU y and Hryedolc, JJ and 

Ritchie, E.J. April S, 1020.

Elections ($ II D—75)—Bribery—Agency—Qncntion of fact— 
Liability of candidate].

Appeal from the judgment of the County Court Judge for 
District No. 6, declining to unseat a municipal councillor.

J. L. lialston, K.C., for appellant ; II'. L. Hall, K.C., for res
pondent.

Harms, C.J.:—I concur with Drysdale, J.
Lonc.ley, J. (dissenting) :—An election took place in Country 

Harbour, Guyshoro County. It seems that Harold V. Hudson 
was elected by a narrow majority of six, which was afterwards 
reduced to three. The petition was for declaring the election void. 
The Judge of the County Court found adversely to the petition 
and the majority of the memlx-rs of the Supreme Court here hold 
that the County Court Judge was right. I feel called upon to 
present my views entirely in opposition. It is clear from the 
evidence that this man was returned by bribery and corruption. 
No personal bribery was proved against the petitioner but against 
Hay ne it seems to me that enough was proved to make the res
pondent responsible as Haync was his agent. Havoc, I may 
«■mark, was thinking of being a candidate himself at this very 
election and had received pledges from certain men of his own 
party that he would be selected as the candidate, but when the 
time came the party decided on another man, named Mason, 
and left Hayne out; and this afforded Hay ne the special oppor
tunity of supporting the opposing candidate, and he went into 
the election with considerable zeal. It was proved conclusively 
that he had a talk with the respondent about a month before 
nomination day, in which he told liim “All right, go toit. I will 
vote for you.” It appears that Hayne spent a considerable sum 
of money of his own, $20.75, for liquor, but the important point 
is in regard to the agency of Hayne for Hudson. Hudson took 
Hayne in the carriage with liim to go driving to different parts 
of the waixl, and among others he went and saw Aubrey Bennett, 
and he left the carriage and went in and discussed matteis with 
the said Bennett. On going out, Bennett followed him, and not 
seeming to be right altogether, Hayne took him apart from Hudson,
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back of the barn, and there discussed the matter, and dropped 84 
on the ground and went away and got into the carriage with 
Hudson. I am inclined to lielicve that this is unquestionably an 
act of agency and quite sufficient to overturn the election, and no 
interpretation which ran be put upon the art by the County Court 
Judge would have any effect upon my mind. Hay ne also bribed 
a numlier of others but no proof of the same agency was given; 
but in this case the agency and act are abundantly proved.

I am in favour of overturning the election, with costs.
Dhysdale, J.:—This appeal is from the judgment of the 

County Court Judge for District No. <i declining to unseat a 
municipal councillor named Hudson, for District No. 7, Guysljoro 
County.

The question is one of agency, a question of fact, and relates 
to the ixrsition of one Hayne and as to whether or not under the 
circumstances Hay ne should be held an agent of the respondent.

Hayne was guilty of bribery and treating. ( )nly on one occasion 
is he shewn to have been in the latter’s company when the res
pondent was canvassing, and on this occasion it is possible, if 
not probable, that respondent may have been entirely innocent as 
to Hayne's conduct. The County Court Judge finds in favour of 
the respondent on the occasion in question, and considering that 
agency must be a question of fact under all the circumstances 
I do not think, under the evidence, we are justified in reversing 
the County Court Judge in his findings herein. In considering 
the case I give the petitioner the credit of Kaulbach v. McKean 
(1905), 38 N.8.R. 364, having decided that under H.K.N.S., 1900, 
ch. 72, a councillor's election ran lie declared void for bribery 
by an agent without the councillor’s actual knowledge or consent. 
A careful examination of that ease, however, does not satisfy me 
that the case decides the point, or ought to he held as deciding it. 
The point was really not argued in this case and if we were to 
reverse the Judge on his findings of fact as to agency I would 
require a re-argument on this necessary and vital point before de
ciding that the statute covers a declaration that briliery by agents 
without actual knowledge renders void a municipal election.

I would dismiss the appeal with costs.
Ritchie, E.J.:—I agree.

N. S.

S. C.

Appeal dismissed.
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THE KING T. MCDONALD.

Nova Scotia Su/frcnie Coart, Harris, C.J., Longley and Mclliah, JJ.
May 6, 1020.

Trial (§ II A—40)—l ' tiering forged cheek—Evidence—Forgery 
—Judge» charge to jury—Miscarriage of justice—Criminal Code 
sec. 1019.]—Appeal from the refusal of Ritchie, E.J., to reserve a 
case for the opinion of the Court.

J. E. (iriffitli, for appellant ; A. Cluney, K.C., Crown Prosecutor, 
for the Crown.

Harris, C.J. The prisoner was indicted for uttering a forged 
cheque and was tried by Ritcliie, E.J., with a jury and convicted. 
Counsel for the accused applied for a reserved case which the 
Judge refuser! and he lias appealed to this Court.

The application to the Judge was based on two grounds as 
follows :—

A. That there was no evidence that the cheque in question was forged, 
and that, therefore, the accused ought to be discharged. B. That the 
charge to the jury was erroneous and mi 'le ling and did mislead the jury to 
the prejudice of the accused, that is to say, “ I tell you as a matter of law and 
that you must take from me absolutely, that this signature of George E. Sircora 
which is spelt with a *b’—I tell you as a matter of law that it is a forgery."

It seems that the charge was of tillering a cheque which 
purported to be drawn by General bircom, Paymaster of the 
Forces. It was signed "George E. b'ireomb,” and this w as followed 
by his official title. General Sircom’s name is George E. bircom 
and not Sircomb. He had testified on the trial that the signature 
was a forgery and there was no contradiction of this fact, but 
counsel for the accused had argued that liecause there was a “b” 
at the end of the signature it could not lie a forgery of the signature 
of General Sircom, notwithstanding the official title was added. 
Of course this was an untenable argument and the trial Judge 
used the language he did with regard to that legal question. The 
report of the trial states that the statement complained of was 
immediately followed by a statement by the trial Judge that the 
jury was to find on the facts. As reported, the statement is 
certainly very ambiguous and involved and I am quite satisfied 
that something has lieen left out by the reporter or that he mis
apprehended what the Judge said; in any event the argument 
about the letter “b” had taken place in the presence of the jury 
and they no doubt understood that the Judge was dealing only 
with this legal question.
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There1 was no question on the trial that the signature was not 
that of General Sircom and the defence on this part of the ease was 
based solely on the point as to the letter “b." While the right 
direction may not have been given it is clear that there was no 
miscarriage of justice. See see. 1019 Criminal Code, and Eduard 
Murray (1913), 9 Cr. App. Rep. 248, per Isaacs, L.C.J., at page 250.

I think the appeal should lx- dismissed.
IjONOLEY, J.:—1 agree.
Mellish, J.:—I agree with Harris, C.J. If 1 were of opinion 

that the trial Judge was likely understood by the jury as with
drawing a vital question in the case from their consideration. 
I should think the conviction would have to lx- set aside. The 
accused was entitled, of course, to lie tried by a jury. ( onsidering 
the charge, however, as a whole, not without doubt, 1 am of opinion 
that the jury would not come to the conclusion tliat any facts 
were withdrawn from their consideration, and would probably 
take the trial Judge's words as meaning that, as a matter of law, 
it makes no difference that a forged name is improperly spelled by 
the forgei. The precise language of the particular part of the 
charge complained of is unfortunate, but the whole charge must lx1 
taken together. Conviction affirmed.

FILLMORE v. GOVERNMENT RAILWAYS MANAGING BOARD.
Xora Sait in Sujtreme Court, Harris, C.J. May 15, tttiO.

Pleading (§ I N—113)—Amendment of—Action under Govern
ment Railmty Small Claims Act—Jurisdiction of Court.]—Action 
against the Intercolonial Railway to recover alleged excessive 
charges on goods shipped. Dismissed.

G. //. Sterne, for plaint iff ; J. L. Milner, K.C., for defendant.
Harris, C.J.:—This action was commenced in the first instance 

against, C. A. Hayes, Gcnend Manager of Government Railways, 
under the Government Railway Small Claims Act, ch. 20 of 
9-10 Edw. VII. 1910 (Can.).

Sections 2 and 3 of that Act provide as follows:—
2. Subject as hereinafter provided any claim against His Majesty arising 

out of the o|ieration of the Intercolonial Railway, and not exceeding in amount 
the sum of $200, for damages alleged to be caused by negligence, or made 
payable by statute, may be sued for and prosecuted by action, suit or other 
proceeding in any Provincial Court haring jurisdiction to the said amount 
over like claims between subjects.

49—53 D.L.B.

N. 8.

8. C.
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(2.) Any such art ion, suit or other proceeding may be commenced and 

prosecuted to judgment in the same manner and subject to the same rules of 
practice and procedure and to the same right of ap|ieal as nearly as may be 
as in like cases between subjects.

(3.) The said Court shall have the same jurisdiction to order or adjudge the 
puvment of costs either by plaintiff or defendant as in like cases in the said 
Court between subjects.

3. In any such action, suit or other proceeding His Majesty shall not 
t>e cited as defendant, but the process shall be issued against the officers 
ap|M>inted to manage the Intercolonial Railway, who shall be cited by the 
name ami description of the “Government Railways Managing Hoard," 
and such process may be served upon any member of the said Board or upon 
any officer of the Government Railways or other jwrson duly authorised by the 
said Board to accept service of or to be served with process in such cases.

(2.) The said Government Railways Managing Board shall be entitled, 
by its said description, to api>car and plead and to defend any such action, 
suit or other proceeding in the same manner and subject to the same rules of 
practice and procedure as would apply in a like case to any individual cited as a 
defendant in the Court in which the proceeding is brought.

By eh. 20 of 3-4 Geo. V. 1913 (('an.), sec. 2 of the original Act 
was amended and the jurisdiction increased to claims of the same 
nat ure not exceeding $500.

By eh. 9 of 4-5 Geo. V. 1914 (Can.), see. 3 of the original Act 
was repealed and the following substituted as sec. 3:

3. In any such action, suit or other proceeding His Majesty shall not lie 
cited as defendant but the process shall In* issued against the General Manager 
of Government Railways and such finx-ess may be served upon him or u|hhi 
any other iierson duly authorised by him to accept serv ice of or to be served 
with process in such cases.

(2) The General Manager of Government Railways shall be entitled by 
his said description to appear and plead and to defend any such action, suit 
or other proceeding in the same manner and subject to the same rules of 
practice and procedure as would apply in a like case to any ordinary individual 
cited as a defendant in the Court in which the proceeding is brought.

So far as I can discover that is the way the matter stood when 
the action was brought. On June 17, 1919, the plaintiff took out 
an order substituting the Government Railways Managing Board 
as defendant in place of (’.A. Hayes, General Manager of Govern
ment Railways, and all subsequent proceedings have been carried 
on against the Government Railways Managing Board. The case 
came on for trial before me at Amherst in October last and plaintiff 
asked leave to amend his statement of claim in certain particulars 
but not as to the party defendant.

The trial was adjourned to take the evidence of A. T. Weldon 
and to permit the amendment of the pleadings to l>e made, and
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the pleadings were amended, hut the Government, Railways 
Managing Board still remains on the reeord as the sole defendant. 
The counsel for the defendant has raised the question that the 
action as thus constituted cannot succeed. My attention has 
not lieen called to any change in the Act of 1014, and so far as 
I can ascertain then1 is no further legislation affecting the matter. 
If so, I do not see how the action can succeed without an amend
ment; which 1 would Is- disposed to grant even at this late date, 
as the railway has lieen represented by counsel on the trial and 
could not be prejudiced.

The plaintiff resides at Amherst and has lsen accustomed to 
ship hay to the St. John's, Newfoundland, market. In the 
ordinary course this hay is shipped by the Canadian Government 
Railways from Amherst to North Sydney and is trans]>ortcd from 
Nort h Sydney by the steamers of the Reid Newfoundland Railway 
Co., either direct to St. John's or to Port, au Basque and thence 
by the Reid’s Railway to St. John’s.

It appears that in the winter season the Reid steamers owing at 
least in part if not wholly to ice and weather conditions are unable 
to promptly carry forward all the freight arriving at North Sydney- 
destined for Newfoundland, and at. times so much freight accumu
lates at North Sydney that the railway finds it difficult to care for 
it in its yard and warehouses, and w hen this haptwns the railway 
notifies its agents throughout Canada not to receive any further 
freight until further instructed. When in course of time the 
steamers of the Reid Company have taken forward goods so as to 
relieve the congestion, the embargo is lifted and the railway again 
accepts goods destined for Newfoundland.

From January 7, ltilli.to March 30,1916, there was an embargo 
against goods for Newfoundland—that is to say, the railway 
authorities during that period refused to receive goods at any of 
their shipping offices destined for Newfoundland. On March 30, 
the embargo w as lifted and further congestion almost immediately 
took place at North Sydney and the embargo was restored on 
April 14 and remained on until May 5.

Between April 4 and 12 plaintiff shipped at Amherst on various 
dates in all seven cars of hay for St. John's, Newfoundland, rid 
North Sydney. They were sent by the Canadian Government 
Railways by- their railway from Amherst to North Sydney, where

N. S.
8. C.
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they arrived in due course and were at once manifested and handed 
over to the Reid Newfoundland Railway Co. to lie by that company 
transported to their destination. It so happened that the harbour 
of North Sydney had lieoome fro ten over or filled with drift ice 
so that the Reid steamers could not get into the harbour, but 
Louisburg Harbour was open and the Reid Company took the 
hay from North Sydney to Ixiuishurg by rail and there loaded it 
on lioard their steamers and transported it to its destination. The 
Reids collected from the consignees at St. John’s 1111 more 
freight than would have lieen payable if the hay had lieen trans
ported by steamer from North Sydney. Noue of this money was 
received by the Canadian Government Railways. The plaintiff 
brings action against the defendant to recover this $111.

The plaintiff says that before he shipped the hay he called up 
Weldon, the traffic and freight official of the Canadian Government 
Railways at Moncton, and he says:—

He told me he could sliip via North Sydney, that they hail a steamer that 
the Government was hringinfi one there to take the hay. He Raid the Govern
ment waa luring a steamer. He said the Reid people were congested with 
freight and that they hail to do something anil they were getting a steamer 
and he told me to sliip it via North Sydney. Q. What |sieition did Mr. 
Weldon hold? A. Freight agent I think, 1 don't know. Q. Did he tell you 
how to sliip? A. The embargo was lifted here on the day I shi|>|)ed them out.
I was ailviacd of that by Mr. Weldon and the freight office here. The embargo 
on account of the congestion at North Sydney. (And on rroas-examination 
he said): Mr. Weldon was in Moncton anil I was in Amherst at my house. 
The conversation waa by telephone. Tell me exactly what Mr. Weldon said. 
A. That is us near as I can tell you. He told me to sliip it via North Sydney, 
that the Government was hiring a steamer to come in and take a load of 
freight there as it was congcstod there and the Ileitis could not handle it. 
He did not tell me what steamer.

Weldon denied telling the plaintiff that the Government or 
railway had procured a boat that would sail from North Sydney 
and take the hay, and he also says the Government or railway had 
nothing to do with any steamer carrying goods forward except 
that the Government had chartered a steamer (which it controlled 
1 suppose during the war) to the Reid Company for this business. 
The steamer was not under the control of the Government but of 
the Reid Company.

I cannot think Weldon would tell plaintiff anything but the 
truth about the matter and he no doubt was misunderstood by the
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plaintiff. I accept Weldon's version of the conversation and find 
accordingly.

When each of the various car loads of hay were shipiied the 
plaintiff presented with each a shipping order in writing whereby 
he requested the Canadian Government Railways to receive the 
hay “marked consigned and destined” to Frank McNamara, 
St. John’s, Newfoundland, “Route North Sydney,” which the 
railway “agrees to carry to its usual place of delivery at said 
destination.” It was thereby provided also that as to each 
carrier over all or any portion of said route to destination that 
every service to be performed should lie subject to all the conditions 
printed or written contained in or indorsed on the back of each 
of the shipping orders.

Indorsed on each of said shipping orders was the following 
condition :

No currier is bound to trunsjiort said goods by any particular train or 
vessel, or in time for any particular market or otherwise than as required by 
law, unless by s|iecifie agreement endorsed hereon. Every carrier in ease of 
physieal necessity shall have the rigid to forward said gomls by any railway or 
route between the point of sliipment and the point of destination: hut if 
such diversion lie from a rail to a water route the liability of the carrier shall 
be the same as though the entire carriage were by rail.

Plaintiff understood the course of business and knew that at 
North Sydney the railway would hand over the hay to the Reid 
Newfoundland Railway Co. to lie carried by that company to its 
destination.

1 find that the hay was all delivered by the Canadian Govern
ment Railways to the Reid Newfoundland Railway Co. without 
delay and in the ordinary course, and that it was physically 
impossible at the time owing to the ice conditions to transport it 
direct by steamer from North Sydney, and the change of route 
was not made by the Canadian Government Railways but by the 
Reid Company. I do not see how the Government Railways can 
be held responsible under the circumstances for what the Reid 
Company did with the hay after it passed into their possession. 
Whether or not the $111 could have lieen collected by the Reid 
Company I am not called upon to determine in this action.

The jurisdiction of this Court under the Government Railways 
Small Claims Act is restricted to claims arising out of the operation 
of the Intercolonial Railway fur damages caused by negligence or

N. S.

sTc!
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nude payable by statute. I am unable to see any negligence on 
the part of Weldon or any other official of the Hailway which 
caused any damage to the plaintiff and I do not see how the 
plaintiff can succeed against the defendants.

I think the action should be dismissed with costs.
Action dismissed.

BANKS t. WEBBER.
Sis'a Sent la Supreme Court, Harris, C.J., Isingley and Ihysdah, J J and 

Ritchie, E.J. April 6, 19X0.
Evidence ($ II B—108)—Negligent operation of motor car— 

Accident—Damages—Course of employment—Hurden of proof— 
Motor Vehicle Act, 8-9 Ceo. V. 1918,eh. 12.]—Appeal by defendant 
from the trial judgment in an action claiming damages alleged 
to lie due to the negligent operation of defendant's ear. Affirmed.

F. VC. Nichols, for appellant : H. L. Dennison, K.C., for res
pondent.

The judgment of the Court was delivered by
Ritchie, E.J.:—This is an action to recover damages in 

consequent*1 of the negligent o|H-ration of a motor car. The only 
matter now remaining for consideration is as to whether or not 
the 5th and (ith findings of the jury should be set aside. The 
findings in question are as follows:—

5. Has the defendant established that the driver of the car was not 
operating it in the course of his employment as a servant or agent of the 
owner? No.

6. When the accident occurred was William Webber, the driver of the 
motor vehicle operating such vehicle in the course of his employment as a 
servant or agent of the defendant? Yes.

Apart from the statute to which I will presently refer, I would 
set aside the findings. Section 50 of the Motor Vehicle Act, 8-9 
(ieo. V. 1918, ch. 12, provides that a person sustaining damage 
by reason of the presence of a motor vehicle u|)on the public 
highway shall lx1 entitled to reoover against
the owner unless he shall establish tliat such injury, loss or damage was not 
caused by any negligence or wrongful act of his or of a person operating such 
motor vehicle, in the course of his employment as a servant or agent of said

In this case the injury was not caused by the negligence or 
wrongful act of the defendant, the owner, and the question is 
whether his son was operating the car in the course of his employ
ment as a servant or agent of the defendant.
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The statute throws a heavy burden on the defendant. He is 
liable “unless he shall establish”: that must mean establish to 
the reasonable satisfaction of the Judge or jury as the case may 
be. The word “establish” is a strong word. It means, I think, 
when applied to the quantum of evidence, to settle certainly. 
The credit to lie given to the defendant and his son was for the 
jury. It was, therefore, I think, within their province to say we 
do not believe either of these1 witnesses, and therefore they have 
not established that the son was not oj>crating the car in the1 course 
of his employment as the servant or agent of the father. It is 
to l>e noted that this is evidently the* view which the trial Judge 
took of the evidence. He left the question to the jury in the 
following words:—

Has the defendant established tliat the driver of the ear was not oj>crating 
it as the servant or agent of the owner? If you take the same view of the 
evidence as I would be inclined to take, of the way in wliich their evidence 
fails to agree ami jangles, you might say, “No, we do not believe t hat evidence 
at all, we will throw it out.” But on the other hand, if you do believe them,
1 am afraid you will have to answer that question, “Yes,” as Mr. Nichols 
wishes you to. I think your verdict very largely <le|>enda on the view' you 
take of the evidence given by these two—I should say, perhaps, slippery 
witnesses.

I cannot say that he was wrong; it was really the crucial 
thing in the case which he was l>ound to put to the jury, and he 
had the right to express his own view. Of course, if a jury acts 
unreasonably in finding that the burden ot proof thrown on a 
defendant has not l)eon sustained their findings are open to review, 
and with this in mind I have considered the evidence with great 
care. I am not convinced that I would have made the findings 
which the jury have made, but on consideration I am unable to 
say that a jury might not reasonably take the view which the 
jury has taken in this cast1. There are some more or less unsatis
factory things in the evidence; it would serve no useful purpose 
for me to go over them in detail. Then, of course, the jury saw 
and heard the father and son, and their manner, demeanour and 
way of giving evidence may have lieen a legitimate make-weight 
against believing them. With some doubt I have reached the 
conclusion that I cannot say that the jury was wrong in finding 
that the fact in question has not lieen established.

In my opinion the api>eal should be dismissed with costs.
Appeal dismissed.

N. 8.

H. C.
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N. 8. HALIFAX SHEET METAL WORKS T. HISELER.
S. C. Nora Scotia Supreme Court, Harris, C.J., Langley, J, and Ritchie, E.J.

April 9, 1910.

Costs (6 I—3b)—Action for an account—Order giving plaintiff 
costs of action—Dismissal of counterclaim—One brief and counsel 
fee allotted on whole.]—Appeal from the judgment of Drysdale, J. 
affirming the Taxing Master, who with an order before him 
giving plaintiff costs of the action and on dismissal of the counter
claim, allowed but one brief and counsel fee on the whole, and 
on the appropriate County Court scale as the facts in sup|x>rt of 
the counter claim were the same as those in support of the defence. 
The Judge, in the judgment apjtealed from, held that the Master 
was right.

L. A. Forsyth, for appellant; S. Jenks, K.C., for resjHmdent.
Harris, C.J.:—The plaintiffs sued for $115, the balance due 

on a contract for installing a heating system in defendant’s house. 
The defence was that the work was not properly done and there 
was a counter claim for $1,332, damages for delay in installing 
the system and for injury done to the premises of the defendant 
in doing the work. There was a reply and also a defence to the 
counter claim and the case was tried lief ore Longlcy, J., who gave 
judgment for plaintiffs for the amount claimed and dismissed the 
counter claim. The order for judgment granted by the Judge 
provided that the plaintiffs should “be at liberty to enter judg
ment against the defendant for the said sum of $115, and their 
costs of the action and counter claim when taxed.”

The plaintiff prepared one bill of costs in which he claimed 
not only a brief and counsel fee in the action, but also on the 
counter claim. The taxing master allowed only the former and 
disallowed the latter. Ordinarily the taxing master I suppose in 
such a case would not allow two briefs and counsel fees, but 
would make one allowance sufficient to cover both action and 
counter claim, and 1 do not see any objection to such a course. 
It probably is the best course to pursue in most cases, I «cause it 
is often difficult to separate them and say how much should lie 
allowed with regard to each. This is so particularly where the 
counter claim and defence arise out of the same matter.

The difficulty in this particular case is that under the tariff of 
costs and fees the allowance for brief and counsel fee are to lie
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taxed in the action on the County Court scale (as the County 
Court and Supreme Court had concurrent jurisdiction) and these 
items have to be taxed on the Supreme Court scale with regard 
to the counter claim. The plaintiffs’ contention is that the taxing 
master in fixing the amount considered only the County Court 
scale. The plaintiffs, obviously, I think, were entitled to have 
the brief and eounsel fee on the counter claim taxed on the Supreme 
Court scale, and as this does not appear to have been done 1 think 
the matter should go back to the taxing master for re-taxation. 
In a case such as this where a different scale applies to the action 
and counter claim (I mean with regard to brief and counsel fee) 
it is letter to fix a separate fee on each.

There is, of course, a dear distinction lietween a set-off and a 
counter claim, and it is important on the question of costs. A 
counter claim is treated for the purpose of taxation as a cross- 
action, w hilst a set-off proper is a defence. Bullen A I-eake, page 
457, note (e); and if the plaintiff discontinues his action the 
defendant can still enforce his counter claim. Mdim an v. Mid
dleton (1883), 11 Q.B.D. 404.

On the |>oint as to the right of the plaintiff here to have his 
costs on the counter claim taxed on the higher scale, the case 
of Anion v. Hobbett (1889), 22 Q.B.D. 543, is a direct authority. 
See also Finska Angfartygs Aktiebolaget v. Brou n, [1891] M N. 
110.

The following cases are referred to on the question : to the 
plaintiffs’ claim: Shrapnel v. Laing (1888), 20 Q.B.D ,1; Les 
Soeurs de la Charité v. Forrest (1911), 20 Man.L.R. Foi v. 
Central Silkstone Collieries, [1912] 2 K.B. 597; Atlas Metal Co. v. 
Miller [1898] 2 Q.B. 500; fiauld v. Fraser (1903), 30 N.B.R. 21.

The case must go back to the taxing master in order that he 
may review his taxation in i ccordance with the principles referred 
to.

I express no opinion as to the amounts which should be allowed 
for brief and counsel fee in this case, except to say that the question 
obviously is one depending upon the circumstances connected 
with the action and trial. The taxing master can make all the 
necessary inquiries as to the time occupied on the trial w ith the 
counterclaim and can see by the pleadings how far the issues were 
common to the action and counter claim, and can take into

N. 8.

8.C.
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consideration all matters affecting the question as to the proper 
amounts to be allowed on each, having regard also to the fact 
that the higher scale applies to the counter claim.

The plaintiff having succeeded should, I think, have the costs 
here and on the motion at Chambers.

Longley, J. :—In my opinion, in this ease, there is no ground for 
disputing the plaintiff’s case that there should lie a brief and coun
sel fee allowed on the counter claim as well as on the original 
cause of action ; but it makes some difference as to what was done 
on the trial of the cause-. In this case the action was for the price 
of a steam !-oiler placed in the house of the defendant, and the 
counter claim was for loss through sickness and otherwise from 
the failure of the furnace- to give heat. The case was thoroughly 
tried out and judgment given for the balance coming for the 
furnace, $115. But there was reallv nothing developed, strictly 
speaking, on the counter claim. It was not seriously urged. 
There was a very great deal of authority baaed upon this claim. 
The- consequence is that I would advise the taxing master that 
he should allow something for the brief and counsel fee, but in 
this case it necessarily would lie a comparatively small amount. 
The plaintiff is right in applying the principle and it might be 
that great contestation took place on the counter claim and which 
went against him, in which case he would lx- entitled to the large 
brief and a large counsel fee; but in this case such a condition 
docs not exist.

The judgment, I think, should lie for the plaintiff as the brief 
and counsel fee are allowed, and the question of costs stands until 
it is ascertained what increase this makes on the question of costs.

Ritchie, K.J., agrees with Harris, C.J.
Judgment accordingly.
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GRUMMETT v. GIBSON.
Saskatchewan Court of Ap/teal, Xealands, Lamont ami Eluesst, JJ.A.

July It, 19tO.

Pleading (§ 1 S—146)—Agreement for sale of land—Allegation 
of default—Claim for balance nett due at date of issue of urit—Order 
striking out statement of claim—Appeal.]—Ap|x-al from an order of 
a Local Master striking out a statement of elaim in an aetion 
for specific performance of an agreement for sale of land.

J. S. Hankin, for appellant.
Newlands, J.A.:—This is an action for specific performance 

of an agreement of sale. An instalment of principal fell due on 
November 1, 1919, and by virtue of the aeeelleration clause 
therein plaintiff claimed the whole balance due. She also claimed 
for $16.50, premium paid for insurance.

Defendants, while denying the plaintiff's claim, pleaded 
tender and paid into Court the sum of $570, the amount of the 
instalment, with interest, due November 1, 1919. Plaintiff took 
this money out of Court, at the same time denying the tender 
and that it satisfied her claim.

As the $570 was all plaintiff claimed to Is1 due as an instalment 
under the agreement of sale, her acceptance of the same satisfied 
that branch of her case; but she cannot proceed for any further 
amount under the agreement of sale without alleging title and 
readiness and willingness to convey.

Landes v. Kusch (1915), 24 D.L.R. 136, 8 8.L.R. 32.
There I icing no such allegation in the statement of claim the 

Ixieal Master was right in allowing plaintiff to amend before she 
could proceed with the balance of her claim. The apjieul should, 
therefore, he dismissed with costs.

Lamont, J.A., concurred with Newlands, J.A.
Elwood, J.A.:—This is an aetion for specific performance of 

an agreement for sale of land. The statement of elaim alleges 
that the purchase price was payable $560 in cash, and three in
stalments, each of $500 and interest, payable on November 1, 
1918, November 1, 1919, and November 1, 1920. There is an 
allegation that default had lieen made in the instalment due 
Novemlier 1, 1919, and also default in payment of an insurance 
premium which it is alleged the defendants are liable to tlie- 
plaint iff foi. Inter alia, the plaintiff claims the instalment due

SANK.

C. A.
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November 1, 1919, interest thereon, insurance premium and in
terest thereon, and on December 20, 1919, the date of the issue 
of the «Tit, balance of principal, 1500.

There is no allegation of any acceleration clause, nor does 
there seem to me to be any allegation in the statement of claim 
which entitled the plaintiff to this $500. In the argument before 
us the $500 was assumed to be due by virtue of some acceleration 
clause, but, in any event, the balance of the principal due under 
the agreement is claimed. The defendant paid into Court the 
sum of $570, pleading tender, and alleging that this is sufficient 
to pay the amount of the instalment of principal and interest 
overdue, and denying any liability with respect to the insurance 
premium. Plaintiff took this money out of Court, denying the 
tender and that it satisfied her claim.

The defendants thereafter applied to strike out the plaintiff's 
statement of claim as disclosing no reasonable cause of action. 
The fiat in the appeal book dors not shew very clearly what 
order «as made, hut it gives the plaintiff leave to amend, and 
orders the costs of the motion to l>e costs to the defendants in 
any event. The notice of appeal, however, is from an order 
striking out the statement of claim, so that I think I am justified 
in assuming that the statement of claim was ordered to l>e struck 
out unless amended.

In my opinion the plaintiff could not claim the final instal
ments under the agreement of sale without alleging title and 
readiness and willingness to convey.

Landes v. Kusch, 24 D.L.R. 136, 8 S.L.R. 32.
There being no such allegation in the statement of claim, the 

Local Master was correct in making the order which the notice 
of appeal says he made, and which the appellant complains of. 
In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal dimiesed.
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