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Montreal Engineering Company Limited Letter
re cost of Columbia River Power in Canada....
Moran, H.O. (External Aid Office)..cceeececccns
Morris, Leslie. Communist Party of Canada......
Newsletter., Michigan Civil Rights Commission...
Olson, E.R., Department of Justice.........cccee
O'Neal, E.P. Sec'y Treasurer British Columbia
federation of Labour....ceceeccecccccccccccce
Ontario Human Rights Commission Brief.....cccee
Paget, A.F., Deputy Minister of Water Resources,
PmVince of British Columbia.................
Parkin, T.E. Public Relations Director and
General Organizer, United Fishermen and
Allied Workers' Union, Vancouver....e.sececeee
Parkinson, J.F. Dept. of Finance........ececeee
Post Office Act. (Amendment) Bill C-43.....c0000
Post Office Act. Board of Review Report........
Postmaster General. Report from Board of
ReVieWe s eoensoneiusocssosossccoasrssscssnsss
Power Resource Development to meet Peak Load
Growth in British Columbia., Chart........eee
Precipitation and run-off, Canada.....ceceecceee
Proposed Columbia River Treaty...Article by
A.G.L. McNaughton in International Journal
Sprifge 196055, Jisdic 0w caaiunes s bassincBn e
Protocols of the Elders of Zion a fabricated
"historic" document ...ceccevesccccocsossnsssce
Racial Discrimination. Resolution passed by
U.N. General Assembly......eeceececvecoocscce
Report (Subcommittee on Agenda and Procedure)

Firstuoo'ooooo.ooooo.oo...oo-'-ouooaocotiooc.
Second.. ...
Thirdis.

Fourthno-00'000oooooo;o-oooaotcoco-ooaoaoooo.

00 e e e sseen0ssssssssstessRseRRLse

oocoo'...............aco-coooooooooo

Fifth...."‘..l..'."".'....0....000.......0
sixth.‘...'............a...ll..'.'.'l'...‘.‘.
Sevenbhs cesseesssscesessvcssssesssossssonsoscscse
Eigtltlh..".0...0'.'.01.0.0.."..0.0....."0..
Ninthoo---cc.----..---ooooo.-o..anc..o'-coono

Tenth.0000!..0noo0000-...ocl.ooc‘!..‘....o‘.t

Eleventheeeeeeeeeeeenessscvecscccesssecncccas
Twelfth...........'...ll........0’..‘........
Report to the House (Committee)
First.....l.........‘.‘.......l.........'....
Second.l.l.Dl...................'............
miﬁ..l..'..l..l".00....'..............‘...

Fo‘lrth‘....."...I..'........'........0......

Nos

27 p.1399; 1403-5
32 p.1613-39

33 p.1667-T1

22 p. 1095-1101

3

24 p.1199-1212
36 p.1l746-67

6
19 p.971-85
32—37 incl.
38 p.1833-57
38 p.1833-57

7 p.4b7
25 p.1305
29 p.1l463-1503
38
38 p.1808-19

p.1875-81

1l p.8-9
2 p.27-8
5 p.275
6 p.312; 370
10 p.523
14 p.728
20 p.987
24 p.1197
27 p.1343
34 p.1675
35 p.1719
36 p.1743

1 p.S5

29 p.1l456-8
33 p.1l641
29 p.1883
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Reservoir Areas - Projects - Maps
Arrow Lakes.....-.......-.....3...............
Bull River.......................-........-...
Dorr...‘........'............"'..............
Libby.'..’.'..............'..........O..’...‘.

Luxortoo.0.0.000...0'00....00000000-‘OOOQCDQOD

Ring, A.J., Project Manager, C.B.A. Engineering
Company Limited.....cccoceevvs00s0sc0socsicnns
Ritchie, A.E. (Dept. External Affairs)...........
Saaltink, H.J. Executive Engineer, H.G. Acres
and Company 17 R RO I G el . O el SN L
Saskatchewan Power Corporation...cececcecocccccee
Saskatchewan River Basin Charts and TableS.......
Sexton, J.K., Director, Civil Engineering, Mont-
real Engineering Company Ltd..ccecececoccccess
Simpson, C.N., President, H.G. Acres and
Company Ltd..ecececsecevsccosssscacscsoccnncnne
South Saskatchewan River Development Commission..
Stern, Dr. Karl (Psychiatrist, St. Mary's
Hospital’ Montreal)..........-.............-o.
Storage Project Evaluation...ceeecescccccecceceee
Strayer, Barryecccesccccccsceccccsosccccccsssoonse
United Electrical Radio and Machine Workers of
America. District Five Council. Toronto......
United Fishermen and Allied Workers' Union. .Brief
United Nations and Racial Propagand@...ecceececes
University of Toronto. School of Social Work....
Wadeson, W.W. Hydrologist, West Kootenay Power
and Light Company Limited....ceeeceeecccceccee
Warburton, Mr. M.P. Speech in House of Commons.
Apr. 17, 1833 re Jews. (British House of
COmmons)...--..........................-.oo...
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Water Licences (British Columbia).....sescececces
Water Power Resources in the Columbia River
Basin in Canada. Water Resources Branch
Investigation.eeeeeceseceseecscccsccecasnncsse
Water Resources Branch Diversion of Waters for
Irrigation and Other Consumptive Uses.
Columbia River BasinN..cececseccscoccscsessssse
Water Resources Branch. Water Power Resources in
the Columbia River Basin in Canada Apr 1964...

- Wershof, Q.C. (Legal Adviser. Assistant Under-

\_'

Secretary of State for fixternal Affairs)......
Willjams, B.M. (Dept. of External Affairs).......
Williston, R.G., Minister of Lands, Forests and

Water Resources, Province of British Columbia

Brief.l....l...............'.....'l"......'..

Witneaa...................-...--.............o

Nos

20 App. N=1 & N-2
20 App. N-1 & N-2
20 App. N=3 & N-4
20 App. N=5

20 App. N-3 & N=5

15
31 p.1559-85 &
p . 1603-8

12
25
25 p.1304-13

11 p.581-605
12 p.656-8L

12 p B 6&"99
25

37 p.1773-88

27 p.1402

25 p.1220-6 &
pP.1241-71

17 p.921-31

19 po971-80
38 p.1806-1817
35

15

34 App. "A"

5 p.303-9

2 p.106-11

3 p.182-197
38 p.1797-1805
31

5 p.2784302
6 p.313-390
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Witnesses, List of re Columbia River Treaty and
rotocol..‘..........0.‘.“00.'0......‘0‘...
Yorke, Bruce., Consultant, International Union
of Mine, Mill and Smelter Workers (Canada)..
Zion, Protocols of the Elders of, A fabricated
“historic" document sceevsccvconscsovccssssse
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29 p.1504=5
18 p.936-65
38 p.1875-81
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HOUSE OF COMMONS

Second Session—Twenty-sizxth Parliament

1964

STANDING COMMITTEE

EXTERNAL AFFAIRS

Chairman: JOHN R. MATHESON, Esq.

PROCEEDINGS
No. 1

THURSDAY, MARCH 19, 1964
WEDNESDAY, MARCH 25, 1964

CONSIDERATION OF THE FIRST REPORT OF THE
SUBCOMMITTEE ON AGENDA AND PROCEDURE

ROGER DUHAMEL, F.R.S.C.
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1964
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STANDING COMMITTEE ON EXTERNAL AFFAIRS

Chairman: Mr. John R. Matheson
Vice-Chairman: Mr. W. B. Nesbitt

and Messrs.
Brewin,! Fleming (Okanagan-
Byrne, Revelstoke),
Cadieux (Terrebonne), Forest,
Cameron (Nanaimo- Gelber,
Cowichan-the Islands), Groos,
Cashin, Haidasz,
Casselman (Mrs.), Herridge,
Chatterton, Kindt,
Davis, Laprise,
Deachman, Leboe,
Dinsdale, Macdonald,
Fairweather, MacEwan,
(Quorum 10)

Macquarrie,
Martineau,
Matheson,
Nesbitt,
Patterson,
Pennell,
Plourde,
Pugh,?
Regan,
Ryan,
Stewart,
Turner,
Willoughby2—35.

Dorothy F. Ballantine
Clerk of the Committee.

Mr. Brewin was replaced by Mr. Scott on March 18, and he in turn replaced

Mr. Scott on March 24.

“Replaced Messrs. Coates and Monteith on March 17, 1964.



ORDERS OF REFERENCE

Monpay, March 9, 1964.

Ordered,—That the Treaty between Canada and the United States of
America relating to co-operative development of the water resources of the
Columbia River Basin, signed at Washington on January 17th, 1961, together
with the Protocol containing modifications and clarifications to the Treaty
annexed to an Exchange of Notes between the Governments of Canada and the
United States signed on January 22nd, 1964, be referred to the Standing Com-
mittee on External Affairs.

WEDNESDAY, March 11, 1964.

Resolved,—That the following Members do compose the Standing Com-
mittee on External Affairs:

MESSRS.

Brewin, Fleming (Okanagan- Martineau,
Byrne, Revelstoke), Matheson,
Cadieux (Terrebonne), Forest, Monteith,
Cameron (Nanaimo- Gelber, Nesbitt,

Cowichan-The Islands),Groos, Patterson,
Cashin, Haidasz, Pennell,
Casselman (Mrs.), Herridge, Plourde,
Chatterton, Kindt, Regan,
Coates, Laprise, Ryan,
Davis, Leboe, Stewart,
Deachman, Macdonald, Turner—35.
Dinsdale, MacEwan,
Fairweather, Macquarrie,

(Quorum 10)

WEeDNESDAY, March 11, 1964.

Ordered,—That the said Committee be empowered to examine and in-
quire into all such matters and things as may be referred to it by the House;
and to report from time to time its observations and opinions thereon, with
power to send for persons, papers and records.

TUESDAY, March 17, 1964.

Ordered,—That the names of Messrs. Pugh and Willoughby be substituted
for those of Messrs. Coates and Monteith respectively on the Standing Committee
on External Affairs.

WEDNESDAY, March 18, 1964.

Ordered,—That the name of Mr. Scott be substituted for that of Mr.,
Brewin on the Standing Committee on External Affairs.

3
20574—1}



4 STANDING COMMITTEE

THURSDAY, March 19, 1964.

Ordered,—That the Standing Committee on External Affairs be empowered
to print such papers and evidence as may be ordered by the Committee, and
that Standing Order 66 be suspended in relation thereto; and that it be granted
leave to sit while the House is sitting.

Attest.

LEON-J. RAYMOND,
The Clerk of the House.

TUESDAY, March 24, 1964.

Ordered,—That the name of Mr. Brewin be substituted for that of Mr. Scott
on the Standing Committee on External Affairs.

Attest.

LEON-J. RAYMOND,
The Clerk of the House.



REPORT TO THE HOUSE

March 19, 1964.

The Standing Committee on External Affairs has the honour to present its
First Report.
Your Committee recommends:

1. That it be empowered to print such papers and evidence as may be
ordered by the Committee, and that Standing Order 66 be suspended in relation
thereto.

2. That it be granted leave to sit while the House is sitting.

Respectfully submitted,

JOHN R. MATHESON,
Chairman.
Concurred in this day.






MINUTES OF PROCEEDINGS

THURSDAY, March 19, 1964
(1)

The Standing Committee on External Affairs met at 11.00 a.m. this day
for the purpose of organization.

Members present: Mrs. Casselman and Messrs. Byrne, Cadieux (Terre-
bonne), Cashin, Chatterton, Davis, Deachman, Dinsdale, Fairweather, Fleming
(Okanagan-Revelstoke), Forest, Gelber, Groos, Haidasz, Herridge, Kindt,
Laprise, Leboe, Macdonald, MacEwan, Macquarrie, Matheson, Nesbitt, Patterson,
Pennell, Plourde, Regan, Ryan, Scott, Stewart, Turner (31).

The Clerk of the Committee attending and having called for nominations,
Mr. Ryan moved, seconded by Mr. Byrne, that Mr. Matheson be elected Chair-
man of the Committee.

There being no other nominations, Mr. Haidasz, seconded by Mr. Groos,
moved that nominations close. Carried.

Mr. Matheson was declared duly elected Chairman. He thanked the
Members for the honour conferred on him and spoke briefly on the importance
of the Committee’s forthcoming study of the Columbia River treaty.

The Clerk read the Orders of Reference.

Mr Chatterton, seconded by Mr. Herridge, moved that Mr. Nesbitt be
elected Vice-Chairman of the Committee. Mr. Turner, seconded by Mr. Pennell,
moved that nominations close. There being no further nominations, Mr. Nesbitt
was declared elected Vice-Chairman.

On motion of Mr. Davis, seconded by Mr. Deachman,

Resolved,—That permission be sought to print such papers and evidence
as may be ordered by the Committee.
Moved by Mr. Leboe, seconded by Mr. Dinsdale,

Resolved,—That the Committee seek permission to sit while the House
is sitting.

Mr. Turner, seconded by Mr. Stewart, moved that a Sub-Committee on
Agenda and Procedure, comprised of the Chairman, the Vice-Chairman and
five other persons designated by the Chairman, be appointed.

Mr. Scott, seconded by Mr. Herridge, moved that the motion be amended
by adding the words “one from each of the five parties” after the phrase “five
other persons”.

And the question having been put on the proposed amendment of Mr.
Scott, it was negatived on the following division: Yeas, 6; Nays, 14.

The main motion was thereupon put by the Chair, and was carried on the
following division: Yeas, 22; Nays, 1.

On motion of Mr. Herridge, seconded by Mr. MacEwan,

Resolved,—That the “Steering Committee” present its report to the Com-
mittee on Wednesday next at 9.30 a.m.

A general discussion followed, and a number of suggestions were made
for consideration of the Sub-Committee on Agenda and Procedure.

At 11.30 a.m., on motion of Mr. Macdonald, the Committee adjourned to
9.30 a.m., Wednesday, March 25, 1964.

T
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WEDNESDAY, March 25, 1964
(2)

The Standing Committee on External Affairs met at 9.30 o’clock a.m. this
day, the Chairman, Mr. Matheson, presiding.

Members present: Messrs. Brewin, Byrne, Cadieux (Terrebonne), Cameron
(Nanaimo-Cowichan-The Islands), Chatterton, Davis, Deachman, Dinsdale,
Fairweather, Fleming (Okanagan-Revelstoke), Forest, Gelber, Groos, Haidasz,
Herridge, Laprise, Leboe, Macdonald, MacEwan, Matheson, Patterson, Pennell,
Plourde, Regan, Ryan, Stewart, Turner, Willoughby (28).

The Chairman announced the names of the members of the Subcommittee
on Agenda and Procedure, to act with him, as follows: Messrs. Fleming (Okan-
agan-Revelstoke), Herridge, Nesbitt, Patterson, Plourde and Turner.

The Chairman presented the first report of the Subcommittee on Agenda
and Procedure dated March 24, containing the following recommendations:

1. That pursuant to its order of reference of March 19th, 1964, the
committee print 2,000 copies in English and 500 copies in French
of the Minutes of Proceedings and Evidence pertaining to the Colum-
bia River Treaty.

2. That the committee meet on Tuesday, April 7th and Thursday, April
9th at 10.00 a.m., and on Friday, April 10th at 9.00 a.m.; and that
decision be made later regarding the dates of further meetings.

3. That the Secretary of State for External Affairs be invited to appear
before the committee on Tuesday, April 7th, to submit to the com-
mittee the principal considerations underlying the Treaty.

4. That following the presentation of the Secretary of State for External
Affairs, witnesses will be heard in the following order:

(a) Federal government experts in their fields;

(b) British Columbia government representatives;

(¢) General A. G. L. McNaughton;

(d) Leading engineering firms which have made studies relevant
to the question;

(e) Expert witnesses on specific points;

(f) Local points of view.

5. That all witnesses, other than Federal and Provincial Ministers and
their advisors (except when they are submitting written material),
be required to submit fifty (50) copies of their brief to the committee
clerk one week in advance of their appearance.

6. That, unless the witness had indicated to the contrary, the clerk,
when distributing such briefs to the members, will append an in-
struction stating that the briefs are not to be disclosed to the press
or any other media of communication until presented to the com-
mittee.

7. That the chairman recommend to Mr. Speaker that the per diem
sum to be paid to professional and/or expert witnesses from outside
the Public Service, duly summoned before the committee, be set
at $50.00, plus living and travelling expenses.

8. That the chairman advise the members at each meeting of corre-
spondence received pertaining to the Columbia River Treaty, and
that such correspondence be available in the clerk’s office for refer-
ence by committee members.

9. That the suggestion that the committee hold hearings in British
Columbia be deferred for consideration at a later date.
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On motion of Mr. Herridge, seconded by Mr. Davis,

Resolved,—That the committee consider the report item by item.

The members then proceeded to consideration of individual recommenda-
tions in the report.

It was agreed that item 4(f) be amended to read “other witnesses”.

In connection with recommendation No. 8 pertaining to correspondence,
it was agreed that if the volume of correspondence became unwieldy, it could
be listed in the minutes rather than being read by the Chairman.

On conclusion of the item by item consideration of the report, on motion
of Mr. Davis, seconded by Mr. Stewart,

Resolved,—That the first report of the subcommittee on agenda and pro-
cedure be approved, as amended.

The chairman advised that correspondence pertaining to the Columbia
River Treaty has been received from the following:
International Woodworkers of America, Local 1-367, Haney, B.C.; Mr. A. Archi-
bald, Castlegar, B.C.; Miss Bertha Ruddock, Toronto, Ont.; Mrs. E. Ross, Cal-
gary, Alta.; L. Austin Wright, D.Eng., Sidney, B.C.; United Electrical, Radio
and Machine Workers of America, District 5 Council, Toronto, Ont.; J. Takach,
Vancouver, B.C.; Columbia River for Canada Committee, Vancouver, B.C.

At 10.30 a.m., on motion of Mr. Fairweather, the committee adjourned
until Tuesday, April 7th at 10.00 a.m.

Dorothy F. Ballantine,
Clerk of the Committee.






DELIBERATIONS

WEDNESDAY, March 25, 1964

The CHAIRMAN: May I call the meeting to order. I see a quorum. Gentle-
men, the first item of business is to announce the composition of our sub-
committee on agenda and procedure. The members are Messrs. Nesbitt,
Fleming (Okanagan-Revelstoke), Herridge, Patterson, Plourde, Turner, and
your chairman.

A meeting was held yesterday afternoon at which all groups were repre-
sented and actually, only one member of the steering committee was absent
through prior commitments. We have a report of the subcommittee on agenda
and procedure which, with leave of the committee, I would like to read. It is
fairly detailed, but perhaps you would permit me to read it in its entirety and,
then, if you like, we could accept it in toto, or discuss it and consider it para-
graph by paragraph. The report reads as follows:

Your subcommittee on agenda and procedure met on Tuesday, March
24th, and agreed to recommend as follows:

1. That, pursuant to its order of reference of March 19th, 1964, the
committee print 2,000 copies in English and 500 copies in French
of the Minutes of Proceedings and Evidence pertaining to the
Columbia river treaty.

9. That the committee meet on Tuesday, April 7th and Thursday,
April 9th at 10.00 am. and on Friday, April 10th at 9.00 am.;
and that decision be made later regarding the dates of further
meetings.

3. That the Secretary of State for External Affairs be invited to appear
before the committee on Tuesday, April 7th, to submit to the com-
mittee the principal considerations underlying the treaty.

4. That following the presentation of the Secretary of State for Ex-
ternal Affairs, witnesses will be heard in the following order:
(a) Federal government experts in their fields;
(b) British Columbia government representatives;
(¢) General A. G. L. McNaughton;
(d) Leading engineering firms which have made studies relevant
to the question;
(e) Expert witnesses on specific points;
(f) Local points of view.
5. That all witnesses, other than federal and provincial ministers and
their advisers, (except when they are submitting written material),

be required to submit fifty (50) copies of their brief to the com-
mittee clerk one week in advance of their appearance.

6. That, unless the witness has indicated to the contrary, the clerk,
when distributing such briefs to the members, will append an
instruction stating that the briefs are not to be disclosed to the press
or any other media of communication until presented to the com-
mittee.

11
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7. That the chairman recommend to Mr. Speaker that the per diem
sum to be paid to professional and/or expert witnesses from outside
the Public Service, duly summoned before the committee, be set
at $50.00, plus living and travelling expenses.

8. That the chairman advise the members at each meeting of cor-
respondence received pertaining to the Columbia river treaty, and
that such correspondence be available in the clerk’s office for refer-
ence by committee members.

9. That the suggestion that the committee hold hearings in British
Columbia be deferred for consideration at a later date.

Now, what is your pleasure with respect to consideration of the first
report of the subcommittee on agenda and procedure?

Mr. HerrIDGE: I suggest, owing to their length, that it would be wise to
take up the paragraphs one at a time, because it is very hard to remember
all these details.

The CrHAIRMAN: Weuld you so move?

Mr. HERRIDGE: I would make the suggestion which I think is generally
acceptable.

Mr. Davis: I second the motion.

The CHAIRMAN: It has been moved by Mr. Herridge and seconded by Mr.
Davis. All those in favour?

Motion agreed to.

Then, the first recommendation was that “pursuant to its order of reference
of March 19th, 1964, the committee print 2,000 copies in English and 500
copies in French of the minutes of proceedings and evidence pertaining to the
Columbia river treaty”.

Agreed.

Now, item 2:

That the committee meet on Tuesday, April 7Tth and Thursday,
April 9th at 10.00 a.m., and on Friday, April 10th at 9.00 a.m.; and that
decision be made later regarding the dates of further meetings.

Agreed.

Mr. PaTTERSON: Was the adjournment not supposed to be in there?
; The CHAIRMAN: Mr. Patterson raises a point which was certainly men-
tioned in the steering committee. My recollection is that it was anticipated
that on both Tuesday and Thursday we would be in a position to sit from
IP.QO a.m. until perhaps 12.30 p.m. but that on Friday because of the house
sitting of the day, we would probably be limited to a shorter sitting period,
perhaps to eleven o’clock. But it was not spelled out in the recommendation.
Is tl?e second recommendation with respect to the first three meetings, Tuesday,
April 7th, Thursday, April 9th, and Friday, April 10th acceptable?

Agreed.

Item No. 3:

That the Secretary of State for External Affairs be invited to
appear before the committee on Tuesday, April Tth, to submit to the
committee the principal considerations underlying the treaty.

Agreed.
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Item No. 4:

That following the presentation of the Secretary of State for External

Affairs, witnesses will be heard in the following order:

(a) Federal government experts in their fields;

(b) British Columbia government representatives;

(¢) General A.G.L. McNaughton;

(d) Leading engineering firms which have made studies relevant to
the question;

(e) Expert witnesses on specific points;

(f) Local points of view.

Mr. HERRIDGE: I wonder about that word “local”; surely there would be
much more than local points of view. I suggest that there would be regional,
national, or other points of view.

The CHAIRMAN: It would be helpful if anybody contributing would allow
me and the reporters to acknowledge the particular speaker so that his name
might appear on the record. Was there anything you wanted to have noted,
Mr. Herridge?

Mr. HERRIDGE: It was just the use of the word “local”. How would it be
to make it read “other points of view”?

The CHAIRMAN: Would you be agreeable to the wording “other points
of view”?

Mr. HERRIDGE: Yes, or other witnesses. That would cover it.

The CHAIRMAN: Other witnesses?

Mr. HERRIDGE: I think that would cover everything.

The CHAIRMAN: Is that acceptable?

Mr. HERRIDGE: Or “other organizations”.

The CHAIRMAN: “Other organizations and witnesses”; is that acceptable?

All right. ;

Mr. BYRNE: I think that is pretty broad. Is the committee going to hear
just any one?

Mr. TURNER: Tom, Dick, and Harry?

Mr. BYRNE: I suggest that local points of view might constitute a pretty
broad term. Mr. Herridge wants to make it national. Is this committee going
to hear anyone who wishes to make representations? This is pretty broad.

Mr. PENNELL: “Other witnesses approved by the committee”; how about
that?

Mr. MACDONALD: No, I do not think we need committee approval. I think
it should just be “other points of view”.

Mr. HERRIDGE: Mr. Byrne is trying to make it more restrictive, contrary
to what the Secretary of State for External Affairs said in the house—“anyone
having anything to contribute”.

The CHARMAN: I do not think that paragraph No. 4 limits or restricts
in any way the list of witnesses, but simply sets out the order, as it says “that
following the presentation of the Secretary of State for External Affairs, the
witnesses will be heard in the following order”, so I think it is a clause which
is really more relevant to sequence.

Mr. HERRIDGE: That is right, quite right.

The CHAIRMAN: Now, what was your suggestion?

Mr. HERRIDGE: That we make it “other witnesses and other points of
view”.
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Mr. LEgoE: I think Mr. Byrne has a point. I think the steering committee
must have been thinking about local points of view. If you are dealing with
facts, that is one thing; but we are talking about points of view. I do not think
we should be confronted with witnesses who have points of view but no
real interest in this problem which is before us; this could happen. I think Mr.
Byrne’s point is well taken. I believe we should consider when we are speaking
about local points of view that it is in an endeavour to give those who are
fairly interested in this thing an opportunity to appear and express their
points of view. If we are dealing with facts, that is one thing; but we are
talking about points of view.

The CHAIRMAN: Thank you, Mr. Leboe. Is there any other contribution?

Mr. FAIRWEATHER: Is “local” not a good word? There are points of view
in New Brunswick concerning this, but they certainly are not local.

Mr. CHATTERTON: Will the per diem allowance, to which you have referred,
be applicable only to those who have been invited by the committee?

The CHAIRMAN: We will be dealing with that clause in due course. The
wording is “witnesses duly summoned before the committee”.

Mr. TURNER: Mr. Chairman, might we get back to the point under con-
sideration? We are talking about sequence. The witnesses will have to be
invited in due course by the committee. Might we settle the matter in respect
of other witnesses?

The CHAIRMAN: Would the words “other witnesses” be acceptable?

Agreed. '

Mr. Davis: Mr. Chairman, there is the matter of giving sufficient notice
to these witnesses before they appear. I assume that the chairman will be in
contact, for example, with the representatives of the government of British
Columbia. Will this be happening in the next day or two so that they will be
ready and available?

The CHAIRMAN: Mr. Davis, immediately this meeting is concluded the
deliberations of this meeting should be furnished to all interested parties. I
certainly would be grateful if the members of the press would be of assistance
to us, so that anyone who is interested in this matter will be aware of what we
have decided here today. This is a rather important meeting.

Mr. Herripce: I think that is a very good suggestion. I hope the gentlemen
of the press will give a good report of this meeting so that everyone in Canada
will know the procedure which has been adopted today.

Mr. CHATTERTON: There should be formal notification by the chairman to
the British Columbia government.

The CrAIRMAN: Thank you. I will see that that is done.

! Mr. Davis: In view of the fact that each person has to have his submission
In seven days in advance, the notice should go out to the first half dozen names
in the sequence quite early.

The CHAIRMAN: Gentlemen, may we proceed to paragraph 5:

Tha.t all witnesses, other than federal and provincial ministers and their
adylsers, (except when they are submitting written material), be re-
quired to submit fifty (50) copies of their brief to the committee clerk
one week in advance of their appearance.

Mr. RYaN: That does not give much time for the first witness.

The CHAIRMAN: The requirement is in respect of witnesses other than fed-

er.alland provincial ministers and their advisers (except when they are sub-
mitting written material). Is that agreeable?

Mr. Davis: I do not quite follow the part in parenthesis.
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The CHAIRMAN: May I read this; you might even write it down, because
it is an important paragraph:
That all witnesses, other than federal and provincial ministers and their
advisers, (except when they are submitting written material), be re-
quired to submit fifty (50) copies of their brief to the committee clerk
one week in advance of their appearance.

I read this a few moments ago for the first time, and my reading of this
clause would suggest that this limitation of 50 copies of the brief is in respect
of all witnesses other than federal and provincial ministers and their advisers.

Mr. HERRIDGE: Mr. Chairman, I would like to add to that “and General
McNaughton”. We could not expect him to provide 50 copies of his brief and
submit it to us in advance.

An hon. MEMBER: Why not?

Mr. BREWIN: May I inquire what the committee contemplates would hap-
pen if the witnesses failed to present their written briefs in time?

Mr. Davis: We would get another witness.

Mr. MACDONALD: I might point out that this is for the convenience of the
members of the committee. Many members of the committee felt, because of
past experience, that quite often when a brief is handed out at a meeting and
read, members did not have an opportunity in advance to prepare themselves
and that they should have an opportunity of reading these briefs in advance.
I would think that if a witness failed to present his brief in time, he would have
to be shifted to another time. I think it is important the information should be
in the hands of the members in order to give them an opportunity to deal with
the merits contained therein. I think this will be a great time-saving measure.
In respect of General McNaughton, my view is that his statements on this
range back over a ten year period and at times have been so disparate that it
would be well for him to put them in writing.

Mr. HERRIDGE: Naturally, General McNaughton being such a highly tech-
nical witness, will have quite a considerable brief. However, in view of General
McNaughton’s past service and position, I feel he comes in the same category
as representatives of governments. I do not believe he should be required to
submit 50 copies of his brief.

Mr. BREwIN: I would move that the copies be supplied at the expense of
the government in respect of General McNaughton’s brief.

Mr. FLEMING (Okanagan-Revelstoke): I can think of many other witnesses
to whom the same exemption might be applied. The commit‘tee should consider
very carefully whether or not it is going to provide exemption.

Mr. TurNER: To echo what Donald Macdonald said, I feel the committee
wished to have the written brief before they were prese:nted so that we would
have an opportunity to read them, summarize and examine them. The words in
brackets cover the requirement that if provincial representatives choose to pre-
sent a brief, they also would have to submit the brief one week in advance.
However, if the provincial representative did not choose to present a brief, it
would not apply. I think it is fairly clear.

Mr. CHATTERTON: I think it should be clear that General McNaughton
should not have to go down to the printing office and pay to have 50
copies made. The government should do that. I think we should have copies
of the brief but that the government should pay for them.

Mr. Groos: How would the members accept the suggestion since this is the
consideration in respect of General McNaughton, that he be required to supply
to us at least one week in advance one copy and then we can arrange to have
the additional copies printed.
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Mr. TURNER: Yes, and the chairman could undertake then to have the
necessary copies made.

Mr. STEWART: As I understand the situation, we are going to ask some
witnesses to appear before this committee and in those cases we are going
to pay their per diem expenses. In view of this it would seem to me in the
.case of the briefs that we are inviting these people to present, we should
pay the expenses incurred in respect of the production of the copies. It would
seem to me, if we are inviting these people to appear before us, it would be
only reasonable that we proceed in this way and that they should have
the expense of producing their briefs included under this particular item.

The CHAIRMAN: Is that a motion, Mr. Stewart?

Mr. Ryan: Am I to understand that this pertains to only invited witnesses?

Mr. STEwWART: Yes, for invited witnesses only.

Mr. FAIRWEATHER: I will second that motion, Mr. Chairman.

Mr. BREWIN: Are we dealing only with the amendment at the present
time? |

Mr. DEaAcEMAN: Mr. Chairman, this amendment or suggestion is not pre-
cisely pertinent to only paragraph 5; later on we will be discussing the
question of expenses and, perhaps at that time, we can deal with it further.

Mr. TurNER: Mr. Chairman, may I suggest an amendment that might meet
the suggestion of Dr. Stewart and Mr. Fairweather, namely that the witnesses
be required to submit a brief to the chairman, say ten days in advance and
that the chairman have 50 copies printed for distribution.

Mr. HERRIDGE: That will clear the whole matter up pretty well.

Mr. TURNER: Would that meet with Mr. Stewart’s suggestion?

Mr. HERRIDGE: I second the motion. ]

Mr. Ryan: Am I to understand this applies to only those witnesses who are
invited?

Mr. TURNER: Yes.

The CHAIRMAN: It has been moved by Mr. Turner and seconded by Mr.
Herridge; are you ready for the question?

Mr. Ryan: But, this is limited to only invited witnesses.

Mr. DINSDALE: Mr. Chairman, if this is to apply to all invited witnesses
it is quite possible a witness might bring in a lengthy brief consisting of
many many pages and, therefore, involving considerable expense, and I
would presume, in view of what has been said, that the expenses related to
the production of these would be all inclusive regardless of the size of the
brief. This is my understanding of the amendment proposed.

Mr. LEBOE: It will be only a drop in the bucket.

Mr. Davis: I do not see how you can limit it.

The CHAIRMAN: There is one point which our clerk has pointed out to me
just now; this procedure may impose an intolerable burden on the facilities
of the house.

Mr. FAIRWEATHER: We can shop this work out.

Mr. TURNER: Surely there is a Xerox machine somewhere in the city of
Ottawa.

The CHAIRMAN: Gentlemen, you have heard the motion; is there any
further discussion?

Mr. .CH.ATTERTON: Mr. Chairman, I want it made clear that this applies
only to invited witnesses,

Mr. Groos: Yes, that is the case.
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The CHAIRMAN: The wording of paragraph 5 states that all witnesses other
than federal and provincial ministers and their advisers be required to submit
50 copies of their briefs to the committee clerk.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Mr. Chairman, that is
not inconsistent with what we have in mind at this time. You are referring now
to a selected class of witnesses for whom we are going to assume the re-
sponsibility. It should be the understanding that those who come on their
own will have to provide the briefs out of their own pocket.

The CHAIRMAN: Am I correct in my understanding that Mr. Turner’s
suggestion is limited to summoned witnesses?

Mr. TURNER: Yes.

The CHAIRMAN: That is the situation?

Mr. HERRIDGE: Yes, Mr. Chairman. I agree to that.

Mr. BREWIN: Mr. Chairman, are we dealing with the amendment now or
the clause as a whole?

The CHAIRMAN: I presume at the moment we are dealing with a motion
prior to the consideration of the clause as a whole, and this should have a
relevant bearing.

Mr. BRewIN: I would like to say something on the clause as a whole when |
we arrive at that point, Mr. Chairman.

The CHAIRMAN: Is there any objection to this motion being dealt with at
this time and then we can revert to paragraph 5 as a whole?

Some hon. MEMBERS: Agreed.

The CHAIRMAN: Are you ready for the question. All those in favour?

Mr. DINSDALE: If I may interrupt, Mr. Chairman, before we vote on the
amendment I would like to say that this will be establishing a precedent, at
least from the experience I have gained sitting in committees. This is the first
time I have ever seen a committee volunteer to supply copies of briefs to be
presented from all sources. I think you should keep that in mind. .

Mr. BYRNE: This is not the first time we have asked for briefs in advance.

Mr. DINSDALE: But you will be establishing a precedent that may apply
to all future cases of this kind.

Mr. Groos: But it does not pertain to all sources.

Mr. STEWART: Mr. Chairman, I believe there is some misunderstanding
which may be on my part or that of others.

As I understand the situation, only those witnesses who are specifically
requested to be here for the purpose of helping this committee would be
facilitated in their presentation in this way. In my opinion, if we are going to
ask these people to come here, surely it is our duty to assist them in making
their presentations.

I do appreciate the point made by Mr. Dinsdale when he says this may
involve a considerable expense but it seems to me that if we are going to the
extent of having them come here to Ottawa we are going to have to accept
the other expenses which are entailed.

Mr. DINSDALE: My only point, Mr. Chairman, is that this would be estab-
lishing a precedent.

Mr. DEACHMAN: Mr. Chairman, it seems to me that we as a committee
are not so much interested in the witnesses producing 50 copies; what we are
interested in is that the chairman make available for the members of this
committee 50 copies of the briefs. I think our suggestion should be that the
chairman of the committee undertake j;o prodt}ce 50 copies and it then would be
left 225 'Elez chairman how he accomplishes this. If a witness was in a position
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to have 50 copies available, so much the better. Naturally, if an engineering
firm prepared 50 copies there would be no need for us to be concerned.
However, if a case comes up where a witness finds difficulty in preparing 50
copies we could ask that a copy of the brief be forwarded here from which we
could make the additional copies. If this were the case we would not have to
make resolutions in this committee on such a broad scale, and the chairman
would be charged with this duty.

Mr. Groos: I wonder how dangerous this precedent is when we consider
that the 50 copies are available for the use of members of this committee. No
doubt, a few would be required for file and other purposes.

I have served as a member on the defence committee and, in that case, the
chairman had 50 copies of what was said prepared. In my opinion, there does
not seem to be any added expense involved in this case.

The CHAIRMAN: Gentlemen, are there any other comments?

Mr. HERRIDGE: Mr. Chairman, I think it has been made quite clear that
this concerns only those witnesses who are particularly requested to appear
before the committee. There will be organizations and others who are in-
vited in general terms, according to the attitude of the Secretary of State for
External Affairs and the government. That is, there will be those who are
specially or particularly invited to appear, and then there will be the over-all
invitation to those who have anything to contribute to the committee’s knowl-
edge.

Mr. ByrNE: Then, what is the motion?

The CHAIRMAN: The motion was made by Mr. Turner and seconded by Mr.
Herridge.

I would ask the clerk to read the motion.

The CLERK OF THE COMMITTEE: The motion reads:

That summoned witnesses be required to submit a brief to the chair-
man ten days in advance and the chairman arrange to have 50 copies
made for distribution to the members.

Mr. TurNeR: That could be just added to the existing paragraph so that
it would read that other witnesses would provide 50 copies but the summoned
witnesses would present only one copy ten days in advance and then the
chairman would take care of the distribution.

The CHATRMAN: All those in favour?
Motion agreed to.

The CHAIRMAN: Gentlemen, may we now revert to paragraph 5, namely
that all witnesses other than federal and provincial ministers and their
advisers, (except when they are submitting written material), be required to
submit (50) copies of their brief to the committee clerk one week in advance
of their appearance.

3 Mr. Davis: Mr. Chairman, could you explain again what is contained
in the“ bracket: “except when they are submitting written material?”’ Presum-
ably “they” refers to the federal and provincial ministers and their advisers.
. The CHARMAN: I am informed that the bracket in this sentence simply
is to take'care of the situation where certain federal and provincial ministers
in fact will be submitting written material.

3 er..BYRNE: The witnesses may have advisers with them who had something
0 do with the preparation of the material and may question those individuals
without the necessity of presenting additional briefs.

mMr. D.AVIS: I am sure the provincial and federal people will have had
suflicient time to prepare 50 copies in advance.
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Mr. FLEMING (Okanagan-Revelstoke): Mr. Chairman, perhaps I could just
say a word in clarification. As I recall our conversations of yesterday, the pur-
pose of this rule was to take care of the contingency that some may present
written material to the committee while others may only wish to respond to
questioning but may from time to time during the presentation call on their ad-
visers for clarification. In some cases their clarification may be prepared in the
form of a written statement while in other cases the clarification may take the
form of extemporaneous answers to questions. Consequently we were not trying
to tie the witnesses’ hands to the extent that each time they open their mouths
they will have to send 50 written copies of the points of clarification.

Mr. BREWIN: Mr. Chairman, that explanation is along the lines of what
I had in mind. I do not think an amendment is necessary. It appears to me that
we all feel that it is a desirable objective to have this written material provided
in advance, but I hope this will not be regarded as a rigid rule. There may
be some individuals who, through no fault of their own, do not have filed
50 copies of their presentation. Perhaps a witness is available and we desire
to call that witness in a hurry in which case he will not have 50 copies of his
presentation available. I hope we consider this suggestion as a general direction
rather than a rigid rule.

The CHAIRMAN: Mr. Brewin, the steering committee met yesterday and
discussed this subject for some time. It was felt that it was desirable to lay
down certain general ground rules which it hoped would have the effect first
of all of permitting every member of this committee to do his work very
seriously in advance, and, secondly, that the time of the committee would not
be consumed by the simple reading of briefs as perhaps occurred, without
discredit to anyone, during hearings of the defence committee which sat on
several occasions for an hour or an hour and a half listening to a brief being
read which the members had not had the opportunity of examining in advance.
This suggestion was put forward in order that all members would be in a
position to familiarize themselves with that which the witness had to say so
that when the witness came before the committee he could in a very short
period of time, perhaps 15 minutes to one half hour, summarize his submission
and then make himself available for questioning in respect of the views he had
put before the committee.

If T have not expressed that which was in the minds of the members of
the steering committee I hope you will be helpful now in adding to what I have

said.

Mr. HERRIDGE: Mr. Chairman, I think your estimate of 15 minutes is a
bit modest. It seems to me that it was understood that in many cases when
the committee members had a brief in advance it would not be necessary
to read the brief at all and the witness could refer to it page by page with
explanations, answering questions of the committee members as they considered
the brief. I presume that procedure would apply to presentatmns by ministers
as well. I presume the ministers will provide written submissions in this
connection. I think this whole question must be left to the good judgment of
this committee as we proceed.

Mr. BREWIN: Mr. Chairman, I should like to make sure that the wording
of this resolution as it stands means that all witnesses are required to adhere
to it because it is very imperative in its terms. Some member of this com-
mittee might well state that in view of the fact the witness did not adhere
he should not be heard. All I wish to have is your assurance, Mr. Chairman,
that this suggestion is not intended to be a rigid rule but merely a guide line
and if we want to change it later when it becomes necessary to do so we are

at liberty to change it.
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Mr. MacpoNALD: Mr. Chairman, I feel that the suggestion as it is worded
is in actuality a rigid rule. Of course, this committee has the power to change
it at any time or make exceptions in particular cases. I feel that unless we
state that it is a rigid rule for all witnesses it will not be effective. I think every
witness should be faced with the necessity of setting down his thoughts in
advance for distribution to committee members.

Mr. PATTERSON: Mr. Chairman, I had the same thought as that expressed
by Mr. Macdonald. I do not think there is any point in setting down rules if
they are not going to be recognized as rules. I feel that when we state witnesses
should do certain things then they should be required to do them, otherwise
we might just as well throw the rules out of the window. If we make an
exception in one case we may have to make the same exception in other cases. On
the other hand, if at a later date the members of this committee feel that
they should make a change in the rules that would be permissible. Let us
proceed on the basis that a rule is a rule and must be adhered to.

Mr. BYRNE: Yes, as is the case in the House of Commons itself.

Mr. HERRIDGE: Mr. Chairman, I support the point of view expressed by
Mr. Brewin. I think we should just use common sense in this regard. We might
well find ourselves summoning someone before this committee under circum-
stances which make it impractical to provide 50 copies in advance. I feel we
should consider this suggestion as a guide line to be followed generally by wit-
nesses appearing before this committee.

Mr. BYRNE: Mr. Chairman, we are masters of our own procedure.

Mr. LEBOE: Mr. Chairman, I think we should stick to the rules and, as
Mr. Byrne has pointed out, we are masters of our own procedure and may make
exceptions to these rules when we find it necessary. Perhaps when witnesses
express a desire to appear before the committee at some date later than origin-
ally scheduled, in order to provide the 50 copies of the presentation in advance,
I see no reason why they should not be granted this privilege. Unless this com-
mittee desires to yield at this particular time in respect of these rules, I feel
the committee can make exceptions to the rules because of unusual circum-
stances when it is deemed necessary and practical. I feel the rule should stand
as it is, otherwise we will not accomplish anything in this direction at all but
will be defeating the purpose.

Mr. Davis: Mr. Chairman, we may make many exceptions to these rules
but I do not see the necessity of making these exceptions now.

Mr. LEBOE: I agree exactly with that sentiment.

The CHAIRMAN: Are you ready for the question? All those in favour of
paragraph 5 in its present form please raise your hands? All those opposed to
paragraph 5 in its present form raise your hands?

I declare the motion carried unanimously.

We will now consider paragraph 6:

) '.l‘hat unless a witness has indicated to the contrary the clerk when
distributing such briefs to the members will append an instruction

stating that briefs are not to be disclosed to the press or any other media
of communication until presented to the committee.

Mr. BYRNE: Question.

The CHAIRMAN: Are you ready for the question? All those in favour raise
your hands? All those opposed raise your hands?

I declare the motion carried unanimously.
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We will now consider paragraph 7:

That the chairman recommend to Mr. Speaker that the per diem
sum to be paid to professional and/or expert witnesses from outside the
public service duly summoned before the committee be set out at $50,
plus living and travelling expenss. i

Mr. GR00§:Mr. Chairman, what does the word “summoned” mean? Are
we limiting this paragraph to only those witnesses who have been invited to
attend, or also to those witnesses attending as a result of their own request?

Mr. MAcDONALD: Our intention was that expenses be paid only to those
individuals the committee may decide to invite as opposed to those witnesses
who come forward on their own initiative.

The CHAIRMAN: I think Mr. Groos in making the point that the word
“summoned”’ may have some certain legal connotation.

Mr. MACDONALD: Perhaps we could refer this question to the clerk, Mr.
Chairman. I think this term has been used in the past.

Mr. BYRNE: Mr. Chairman, there seems to be some misunderstanding in
regard to paragraph 6. Certainly I am of a different opinion from Mr. Brewin
regarding the intent of that paragraph.

The CHAIRMAN: Gentlemen, may we revert to paragraph 6?

Some hon. MEMBERS: Agreed.

Mr. BYRNE: Mr. Chairman, I would ask that we revert to a reconsidera-
tion of this paragraph. Do we understand the wording of that paragraph to
mean that only those witnesses who ask that their briefs be kept confidential
be accorded this privilege, or are we to understand that all briefs are to remain
confidential until they have been presented to this committee unless otherwise
requested by the witness?

Mr. BREWIN: Would you mind repeating the paragraph?

The CHAIRMAN: The wording of this paragraph is: :

That unless a witness has indicated to the contrary the clerk when dis-
tributing such briefs to the members will append an instruction stating
that the briefs are not to be disclosed to the press or any other media
of communication until presented to the committee.

It would appear that the intention is to extend this privilege to all
witnesses.

Mr. BYRNE: The decision is left to the witnesses in regard to the treatment
of the briefs?

The CuamrMAN: I think that is accurate.

May we now return to our consideration of paragraph 7, the provision
for paying a per diem rate of $50. plus living and travelling expenses to
professional and expert witnesses duly summoned before the committee.

Mr. Ryan: Mr. Chairman, what is the summoning procedure? I do not
think the word “summoned” can carry its legal connotation in this respect.

Mr. TURNER: Mr. Chairman, I wonder if I might ask the clerk, through
you, whether the word “summon” in parliamentary terminology is the same
as “invite”.

The CHAIRMAN: Mr. Ryan, would it be acceptable to you if this word
“summon” were changed to the word “invite”?

Mr. Ryan: I would much prefer it.

Mr. CaMmEeRON (Nanaimo-Cowichan-The Islands): I would object to that.
Correct me if I am wrong, but I would think that a committee of parliament
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has the right to summon any citizen to appear before it, and that witnesses
whom we wish to hear can be subjected to that summons. If you invite some-
body, he can say, “No, thank you, I do not choose to come”.

Mr. TURNER: Speaking to that point, without infringing on parliament’s
rights, I think the intent of the paragraph is to allow the refunding of expenses
to anybody required or invited to come at the instance of this committee.
Perhaps, to maintain the parliamentary prerogative, and yet to make it clear
that we are not issuing subpoenas, we could add the words “or invited” so that
it would read “summoned or invited”.

Mr. Groos: I just wanted to cover the situation where a person asks if
he may appear before the committee or one who really appears at his own
invitation. Would we be paying his way?

Mr. FLeming (Okanagan-Revelstoke): In that case we are not either
summoning or inviting, we are permitting.

Mr. McEwAN: Mr. Chairman, what is the wording of the committee’s
terms of reference concerning the sending of papers; does it say “summons”?

The CHAIRMAN: Gentlemen, I wonder if I could read you the following
terms of reference in regard to the word “ordered”. For our purposes this is
the definition of the word “ordered”:

That the said committee be empowered to examine and inquire
into all such matters and things as may be referred to it by the house;
and to report from time to time its observations and opinions thereon
with power to send for persons, papers and records.

I should like to refer you to standing order 69, paragraph 1 in the 1962
edition.

Mr. MacponaLDp: I would suggest that unless we follow the procedure
set out in standing order 69, we do not have any authority to pay the per diem
expenses or other costs of a witness. In subparagraphs 1 and 2 the term used
is specifically to summon.

The CHAIRMAN: Is it agreed that the wording of the steering committee
“duly summoned before the committee” is acceptable in its present form? All
those in favour? Anyone opposed?

Agreed.

Paragraph 8 reads:

That the chairman advise the members at each meeting of corre-
spondence received pertaining to the Columbia river treaty, and that
such correspondence be available in the clerk’s office for reference by
committee members.

The clerk of the committee or the chairman of the committee has received
corre;pz_mdence from the following pertaining to the Columbia river treaty,
and it is presently available for reference by members of the committee in
the olt'ﬁce of the clerk, room 495, west block: International Woodworkers of
America, local 1-367, Haney, B.C.; Mr. A. Archibald, Castlegar, B.C.

Mr. HERRIDGE: A fine fellow.

The CHAIRMAN: Miss Bertha Ruddock, Toronto, Ontario; Mrs. E. Ross,
gary, Alberta; L. Austin Wright, D.Eng., Sidney, B.C.

Mr. HERRIDGE: He is very well informed.

'_I‘he CHAIRMAN: United Electrical, Radio and Machine Workers of America,

district 5 council, Toronto, Ontario; J. Takach, Vancouver, B.C. and Columbia
river for Canada committee, Vancouver, B.C.

Mr. HERRIDGE: A very active group.

Cal
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The CHAIRMAN: To my knowledge that is all the correspondence received.
Is the committee agreeable? Perhaps if it comes by the hundreds this could
simply be included in our minutes rather than by reading in each case? It is
agreed.

Agreed.

Paragraph 9 reads:

That the suggestion that the committee hold hearings in British
Columbia be deferred for consideration at a later date.

I understand it is agreed.

Agreed.

May I have a motion from a member of this committee approving the first
report of the sub-committee on agenda and procedure of the standing committee
on external affairs as amended?

Mr. Davis: I so move.

The CHAIRMAN: It is seconded by Mr. Stewart.

Motion agreed to.

If there is no other business at this moment, and I think there is none
because we are qwaiting the Secretary of State for External Affairs, we are
ready for a motion for adjournment. It is moved by Mr. Fairweather and
seconded by Mr. Ryan that the committee adjourn.

Motion agreed to.
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MINUTES OF PROCEEDINGS

TuUESDAY, April 7, 1964.
3)

The Standing Committee on External Affairs met at 10.00 o’clock a.m.
this day, the Chairman, Mr. Matheson, presiding.

Members present: Messrs. Brewin, Byrne, Cadieux (Terrebonne), Cam-
eron (Nanaimo-Cowichan-The Islands), Cashin, Davis, Deachman, Dinsdale,
Fairweather, Fleming (Okanagan-Revelstoke), Forest, Gelber, Groos, Haidasz,
Kindt, Laprise, Leboe, Macdonald, Matheson, Nesbitt, Patterson, Plourde,
Pugh, Ryan, Turner, Willoughby—(26).

In attendance: The Honourable Paul Martin, Secretary of State for Ex-
ternal Affairs; Mr. Gordon Robertson, Clerk of the Privy Council; Mr. A. E.
Ritchie, Assistant Under-Secretary of State for External Affairs; and Mr.
G. M. MacNabb, Water Resources Branch, Department of Northern Affairs

and National Resources.

The Chairman presented the second report of the Subcommittee on Agenda
and Procedure, dated April 6, 1964, as follows:

1. Tt is understood that the Hon. R. W. Bonner, Q.C., Attorney General
of British Columbia, the Hon. R. G. Williston, Minister of Lands,
Forests and Water Resources, and Dr. H. L. Keenleyside, Chair-
man of the B.C. Hydro and Power Authority, will be in Ottawa on
April 13th, 14th and 15th, and have indicated their willingness to
appear before the Committee on those dates. It is therefore recom-
mended that the Chairman extend an invitation to these gentle-
men to attend on the dates mentioned.

9. That the committee meet to hear the British Columbia government
officials on Monday, April 13th at 4.00 p.m., on Tuesday, April 14th
at 10.00 am., and on Wednesday, April 15th from 9.00 am. to 11.00
a.m.

3. That the committee resume hearing of Federal government officials:
on Thursday, April 16th at 10.00 a.m., and on Friday, April 17th
from 9 to 11.00 a.m.

4. The government of Saskatchewan has requested that the committee
receive a delegation from that province in May; it is therefore
recommended that the Chairman extend an invitation to the
Premier of Saskatchewan to send representatives.

5. That the government of Alberta be made aware of the fact that the
committee would be prepared to receive a submission from them,
if they wish to present one.

6. That the Chairman advise the Hon. Davie Fulton that the committee
would be pleased to hear from him if he wishes to appear; and that
if Mr. Fulton does wish to appear, he be invited to do so after
the committee has heard General McNaughton.

7. That the following independent engineering firms be invited to at-
tend to give evidence: Montreal Engineering Co. Ltd., Montreal;
H. G. Acres & Co., Niagara Falls, Ont.; C.B.A. Engineering Co. Ltd.,
Vancouver; Caseco Consultants Ltd., Vancouver.

27
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8. That 100 copies of certain material submitted by General McNaughton
for information of the committee be ordered to be printed.

On motion of Mr. Davis, seconded by Mr. Fleming (Okanagan-Revelstoke),
the report was approved.

The Chairman announced that correspondence has been received from
the following since the last meeting: Mr. Wm. Kashtan, Executive Secretary,
Communist Party of Canada; Mr. F. Tomkinson, Vancouver; Mr. F. J. Bar-
tholomew, Vancouver; Vancouver Board of Trade; Mrs. E. Wood, Secretary,
Columbia River for Canada Committee; the Hon. W. S. Lloyd, Premier of
Saskatchewan.

The Chairman welcomed the Secretary of State for External Affairs and
invited him to make a statement.

The Minister then made a detailed and comprehensive statement outlin-
ing the principal considerations underlying the Columbia River Treaty Proto-
col.

During the course of his statement, the Minister tabled two documents
entitled respectively “Correspondence between General A. G. L. McNaughton
and the Department of External Affairs, 1963-64”, and “Correspondence be-
tween Ministers of the Government of Canada and Premier W. S. Lloyd of
Saskatchewan relating to Development of the Columbia River Basin in Canada”.

On motion of Mr. Davis, seconded by Mr. Byrne,
Resolved,—That the two documents tabled by the Minister be printed as
part of today’s Proceedings. (See Appendices A and B.)

Later the Minister provided copies of a publication entitled “The Columbia
River Treaty and Protocol: A Presentation” prepared by the Departments of
External Affairs and Northern Affairs and National Resources, copies of
which were distributed to the members.

The Minister’s presentation continuing, Mr. Byrne moved, seconded by
Mr. Fleming (Okanagan-Revelstoke), that the Committee adjourn now and
reconvene at 4.00 o’clock this afternoon. Carried.

At 12.30 p.m., the Committee adjourned until 4 o’clock p.m., this day.

AFTERNOON SITTING
(4)
The Committee reconvened at 4.00 p.m., the Chairman, Mr. Matheson,
presiding.

Members present: Messrs. Brewin, Byrne, Cadieux (Terrebonne), Cam-
eron (Nanaimo-Cowichan-The Islands), Cashin, Davis, Deachman, Dinsdale,
Fa_urweather, Fleming (Okanagan-Revelstoke), Forest, Gelber, Groos, Haidasz,
Kindt, Klein, Laprise, Leboe, Macdonald, MacEwan, Matheson, Nesbitt, Pat-
terson, Pennell, Pugh, Ryan, Stewart, Willoughby—(28).

In attendance: The same as at the morning sitting.

The Secretary of State for External Affairs resumed his presentation and
was questioned.

At 5.45 p.m., on motion of Mr. Haidasz, the committee adjourned to 10.00
am., Thursday, April 9, 1964.

Dorothy F. Ballantine,
Clerk of the Committee.
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The CHAIRMAN: I see a quorum. May I call the meeting to order. We are
starting just a few minutes late today, but I hope hereafter we will be able.
to move ahead just as promptly as we can in the hours assigned. :

First, I would like to present the second report of the subcommittee on
agenda and procedure of the standing committee on external affairs: (See
Minutes of Proceedings.) :

May I have a motion from a member of the committee that this report
be approved? ;

Moved by Mr. Davis, seconded by Mr. Fleming.

Mr. PucH: Has Alberta made any representations that they be here?

The CHAIRMAN: My understanding is there has been no official communica-
tion from the province of Alberta. 3 :

It is however our intention to comml}mcate with them.

Is the committee ready for the question?

Motion agreed to.

The CHAIRMAN: Now, gentlemen, the purpose of our meeting this morn-
ing is to hear the initial submission by the Secretary of State for External
Affairs.

Il;iior to the submission by Mr. Martin, I might point out that it was agreed
it would be desirable to indicate to the committee what correspondence' has
been received. I would like to report that correspondepce has been received,
since our last meeting, from the following: Mr. F. Tomkinson, Vancouver, B.C.;
Mr. F. J. Bartholomew, electrical engineer, Vancouver, B.C.; The Vancouver
board of trade; Mrs. E. Wood, secretary, Columbia river for Canada committee;
the Hon. W. S. Lloyd, premier of Saskatchewan; Mr. Wm. Kashtan, executive
secretary, Communist party of Canada. §

I would like to call on the Hon. Paul Martin. . ‘

Hon. PAUL MARTIN (Secretary of State for External Affairs) : Mr. Chairman
and members of the committee, this is a very important meeting, and the
subject is a very complicated one. I hope, in opening the submission for the
government’s contention in respect of the desirability of the t‘r.eaty on the
Columbia river project, the supporting protocol and the com_il.tlons of sgle
which are all supported by an agreement ‘petween Canada and Brl.tlsh Colgmbla,
that it will be possible for us to give you In the early stages of this committee—
beginning with my evidence and later that of membgrs of the federal and
provincial service—the arguments in favqur of the posmqn that Canada under
two successive governments has taken w1t.h regard to this matte:r. s

The meetings of this standing committee on gxternal aﬁap‘s which are
designed to examine the treaty and the protocol, bring a I?ng history 9f stuqy
and negotiations to final review. I hope the gqvern;nents presentatlor} will
give members of the committee the fullest possible information on which to
base(;?xeﬁaizgg;l:r?ésﬁarch 9 in the House of Corpmops I made a comprghgnsive
statement. While I may traverse somfhof the points clin that statement, it is not

i i cover the same ground.

i l?rfelzxonjﬁﬁgﬁgninii? l:geaty and protocol represent thg best possible
arrangemeynt from Canada’s point of view. I believe that this agreement—
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this arrangement—will serve well the national interest. At the same time I
think it is important to emphasize that it reflects the wishes of the province
of British Columbia where the river is located. It is also far better for Canada
than anything we could do on our own without United States co-operation.
In fact, one engineering report after another has indicated that without co-
operation with the United States, the economics of developing the Canadian
stretch of the Columbia would be doubtful indeed. Whatever else may be said
in these hearings, I hope that these basic facts will be kept in mind.

It has been said by some critics that this represents a sell-out. These are
general words that are used often to hide any careful examination of what
the treaty provides or what the protocol seeks to do. It is no more accurate
to say this is a sell-out than it would be to say that the United States sold
out to Canada as a result of the arrangement that has been made for building
the Libby dam, from which Canada will derive such benefits. If there was a
sell-out by Canada in respect of the sale of the downstream benefits, then
certainly there was a sell-out by the United States to Canada in respect of
Libby. But, of course, the real fact is that this is not the way to look at
this proposition because this is a co-operative arrangement. I think the
evidence will show clearly it would not be correct to make the interpretation,
either in respect of the sale of the downstream benefits by Canada or the
advantages accruing to Canada by the establishment of Libby, that these
constitute a sell-out.

Even before the negotiation of the improvements in the protocol and
the related arrangements, the then prime minister of Canada stated in his
press release of January 17, 1961, and I will quote:

The treaty that is being signed today is without precedent in relations
between nations. It represents a new level of co-operation for mutual
advantage. Without the proposed agreement neither country could
secure benefits for its people equal to those that can be realized through
the action that the treaty contemplates. The treaty is, I believe, fair
and equitable to both parties. Its implementation will be a splendid
example of co-operation between neighbours. It will also through the
great investment involved and by reason of the low cost power it
provides serve as a most important stimulus to the Canadian economy.

Then the next day in parliament he said:
This treaty represents a major advance in co-operation by the two
nations without sacrifice of the rights, the sovereignty or otherwise
of either country, and is indeed a landmark in responsible joint action
by nations for their economic betterment.

As the negotiator for Canada since the last parliament in this matter I
must say that I support strongly these two statements made by the prime
minister of Canada in 1961.

Now, shortly put, I believe that one of the assignments of this committee
will be to ask this one simple question: Is this treaty good for Canada? In
answering this question, two important areas for inquiry appear. The first is:
What would we have if we attempted to proceed entirely by ourselves to
develop the mighty Columbia river, which is the river of the greatest single
source of power in the world? The second area for analysis is: What do we
get from this particular treaty?

In a very summary way at this point, I would like to comment on the two
areas I have just mentioned.

The idea of an entirely separate “all-Canadian” development undoubtedly
pas an emotional appeal, but it would be lacking in economic and technical
justification. Wi.tnesses, both governmental and those outside the service, who
have the technical skill will support this statement. The 1957 report of the
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Montreal Engineering Company which was referred to in the February white
paper estimated the cost of power from a fully developed independent program
at 7.1 mills per kilowatt hour, with the initial portion costing 12.9 mills per
kilowatt hour.

I would remind the committee they have had placed already in their hands
the documentation contained in the white paper- which I presented in parlia-
ment. This documentation is essential for the fullest understanding of the case
which is now being developed as you begin your committee sittings.

You will have the report of the Montreal Engineering Company, which
is not the only report they produced. I am sure you will be very interested in
the course of this evidence in having a report which has been prepared by
this independent organization of great technical skill since the notes were
exchanged between Mr. Rusk and me on January 22.

The 1957 report of the Montreal Engineering Company concludes, and I
quote:

Hydro electric development of the Canadian Columbia river for inte-
grated operation with United States plants would provide the cheapest
source of power for British Columbia for many years to come if a satis-
factory agreement for sharing of benefits can be reached. Otherwise,
steam would provide the cheapest power.

The 1959 Crippen Wright engineering report, which will be placed in your
hands later and which was referred to in the white paper, stated, and I quote:
The best initial project available to British Columbia on the upper
Columbia river on the basis of independent planning is the low Mica
development which would cost $278 million in one construction phase
and deliver power to load centres at a cost of 7.06 mills per kilowatt
hour. Development of power on the Columbia would not necessarily

be competitive or at all attractive on this basis.

The Fraser diversion possibility, about which you may be hearing some-
thing during the course of your committee hearings and which certainly has
received a good deal of attention in the past, may receive less attention now
because of the report recently tabled by the Minister of Northern Affairs in
parliament. With respect to this Fraser diversion, as indicated at page 167 of
the February white paper, the British Columbia Engineering Company study
of 1956 found that, even without allowing for the cost of the necessary dams
on the Columbia, the power produced under this arrangement would cost 7.10
mills per kilowatt hour at Vancouver.

Power at such costs is far more expensive than that made possible by a
co-operative development with the United States.

Very simply and starkly the choice facing Canada is whether we shall let
the energies of this great river continue to go to waste or whether, at long
last, we shall put this mighty natural force to work for the benefit of the
country.

If we were not to ratify these agreements—and ratification is proposed
for October 1 of this year—the waters of the Columbia, propelled by nature,
would continue to flow out to sea producing substantial quantities of power
in the United States but virtually none in Canada and, of course, occasionally
causing serious flooding in both countries. I will come back to this subject

later in what I have to say. : :
This is surely not a future which any Canadian should wish to contem-

plate for this resource. :
By helping to regulate the flow of this water we meet our own needs and

receive great benefits from the use of such water as it passes through the
United States.
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The contrast between isolated Canadian development and co-operative
development with the United States is, I think, brought out most clearly by
the position of the Mica project which everyone seems to regard as a good
development under any scheme. Everyone seems to agree with the Mica storage
project at which there can be and will be the generating of power. This seems
to be acceptable to all sides. As a result of the arrangements under the treaty,
the at-site cost of power generated at Mica for Canadian use or disposal will
be less than 1.5 mills per kilowatt hour for the first 30 years; whereas without
the treaty, Mica generation during this period—if it could take place at all—
would at best cost 4 mills per kilowatt hour, or between two and three times as
much. I think it will be clear as you go through the evidence that if there
were no co-operative development there would be no economic justification
for the development of the Canadian section of the Columbia at all. (In
each case something like one and a half mills more would, of course, be re-
quired to deliver such power to Vancouver. There would be 1.5 mills at-site
and one and one half more mills added for the delivery for beneficial use
of such power at Vancouver.) The savings—not the total benefits, but the
savings compared with independent development—will amount to about $16
million a year at Mica alone up to and including the year 2003.

I should like to repeat, before making a fundamental presentation to you,
the advantages to Canada under the treaty, protocol and sales agreements as
I see them.

Firstly, the equivalent by 1973 of $501 million in payment from the
United States, which will add some 319 million United States dollars to
our exchange resources at an early date and which in total will more than
cover in advance the costs of building the treaty storages.

Secondly, as a consequence, it will be possible to produce, in addition to
the co-called “downstream benefits”, a massive amount of low-cost power,
as much as 20 billion kilowatt hours of energy per year at about 2 mills per
kilowatt, for use by Canada in whatever way may seem best at the time.

Thirdly, in addition to the payments from the United States for down-
stream benefits during the first 30 years, to which I have already referred,
there will be further downstream benefits subsequently which will continue to
have a potential value to British Columbia of $5 to $10 million per year;
moreover, additional payments of up to $8 million may be made by the
United States for extra flood control as well as special flood control compensa-
tion which may be called for in certain circumstances.

Fourthly, the Libby reservoir in the United States will make possible
annual additional generation of more than 200,000 kilowatt years of low-cost
energy in Canada which can be used in the continued industrial development
of the Kootenays. The Duncan reservoir will add a further 50,000 kilowatt
years per annum to this amount.

Fifthly, the installations in Canada and in the United States will help
to prevent floods in settled areas on the Kootenay and Columbia rivers in
Canada. I believe that not enough has been made of this by-product advan-
tage. Those of us who remember the floods in British Columbia a few years
ago will I am sure note the tremendous advantage of this arrangement.

- Sixthly, even during the construction period, the treaty projects will pro-
V§de a substantial amount of additional employment. I would like simply to
dlgress here and say that I believe that this Columbia river project together
with the development of the Peace river, about which there has been a lot
of controversy, is going to be the means of ushering in a program of develop-
ment and industrialization in the province of British Columbia that will have
the greatest beneficial consequences for that section of the country and indi-
rectly for Canada as a whole. Wherever there is a great development of elec-
tric power there follows inevitably a tremendous period of development. While
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these projects are sometimes accompanied by misunderstanding and criticism,
I believe that this one represents an imaginative undertaking that will take
its place alongside the great projects in the east and in other parts of Canada.
I believe that this particular project together with the Peace river project
about which there has been a lot of criticism, will represent a tremendous
development with the greatest consequences for British Columbia and for
Canada. This will be seen in the immediate employment advantage of a peak
labour force of about 3,000 men and an average of some 1,350 men who will
be employed at the dams alone during the nine years of construction. Cer-
tainly the expenditures by this labour force will create many more jobs. The
purchase of earth moving equipment, machinery, cement and other supplies
from outside the project area will give important stimulus to production and
employment in many parts of Canada. Following completion of the treaty
projects there will be continuing construction and spending programs lasting
for another ten to 15 years arising through the machining of the Mica dam
an the construction of inevitable hydro projects downstream from the Mica
am.

Finally, this project will change a high cost power area, which B.C. has
been, into one with an abundance of cheap power. Such power will improve
the competitive position of that part of Canada compared with the neighbour-
ing parts of the U.S. where power has always been cheap. It will thereby
create many new permanent jobs and strengthen and diversify the economy.

Now, Mr. Chairman, I should like to table at this time for your scrutiny
correspondence that I have had since I was charged with the responsibility
of leading the negotiations last April; this correspondeqce with General
McNaughton, began last summer; it includes some preliminary remarks by
General McNaughton and an exchange of correspondence with him. I should
also like to table correspondence between members of the forxper government,
particularly Mr. Dinsdale, the then Minister of Northern Affalrs and National
Resources, and Premier Lloyd of Saskatchewan, together with correspondence
between Premier Lloyd and myself which began last summer on the question
of the right of diversion. Mr. Brewin I know will be intgrested in this subject
and I hope he will find the correspondence as illuminatu_lg as I found delight
in writing to the premier of Saskatchewan on what I think was a clear case.

Mr. BREWIN: You will hear from me later, Mr. Martin.

Mr. MARTIN (Essex East): I understand there are copies to be passed
around.

Mr. TURNER: Mr. Chairman, does the committee wish to have this corre-
spondence made part of the proceedings?

Mr. MarTIN (Essex East): I do not want to suggest what the committee
should do but I think you will find the correspondence between General
McNaughton and myself states pretty well the issue as both the general and
I see it. The correspondence between Mr. Dinsdale and Premier Lloyd, and
Premier Lloyd and myself, sets out the position of the federal government
on the question of the right of diversion. It is up to the committee to decide,
but I think it would be helpful.

Mr. Davis: I therefore think it should form part of the proceedings.

The CHAIRMAN: It is moved by Mr. Davis, seconded by Mr. Byrne that
said correspondence should form part of the proceedings. All those in favour?

Motion agreed to.

Mr. MarTIN (Essex East): Mr. Chairman, I now come to the other phase
of my presentation. I might say, speaking for the.federa.l gove.rr‘lment, that we
will be prepared—and this depends on the committee—in addition 1o my owm

appearance before this committee, to make available to you officials in the
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office of the privy council, external affairs, northern affairs and justice, who
have worked on this treaty for a long period and who have great technical
knowledge. We will be glad to make these witnesses available. Of course there
would be present, as there are here today, officials from the government of
British Columbia who have worked over a long period on this matter.
I have been advised by the government of British Columbia that there will
be ministerial witnesses available to this committee, depending upon the
decision that the committee takes. We are anxious to have a careful and objec-
tive analysis made of the treaty and of the protocol. Any evidence you wish
and you feel has not been presented—and I hope you will not hesitate to ask
for it—we would be glad to supply.

In addition to evidence given by officials directly, we will provide evidence
from individuals outside the government who have technical competence.

Now, as part of the presentation which I wish to make to this committee,
I am going to ask for the distribution at this time of a new document with
which I propose to deal in some detail. This document could now be distributed.
It contains our assessment of the factual situation; our analysis of the various
proposals; our analysis of the benefits; a careful analysis of what the treaty
and protocol provide, and what the sales agreement means; and the implications,
of course, of the Canada-British Columbia agreements. I regret to say that the
full text of this document in French has not been finally translated, but this
will be forthcoming in a very few days. However, the appendix is ready in
French.

I have given consideration to whether or not in my statement today I
should make lengthy remarks incorporating all of this material, but after
careful consideration I thought that the best thing would be to prepare
this document carefully, more completely than it could be conveyed in a single
statement, and make it readily available to members of the committee for
reference. I do not propose to deal with every point made in the document,
but I do propose to refer now in some detail to what I believe is the running
story that deals with every phase of the argument involved. I call your
attention to page 14. First of all, you will see that on page 11 there is a
glossary of terms that are used throughout the commentary and throughout
the treaty and protocol. This will give a better understanding of the meaning
of some of these terms.

The purpose of this document, which is part of my statement, is to provide
an analysis of the treaty, its achievements and its purposes. It seeks to
indicate that the treaty meets all forseeable technical and legal problems of
protecting the national interest; that there was no better alternative or accept-
able alternative or better use of the Columbia river than that provided; that the
various projects were wisely selected; that the price paid to Canada for its
power and flood control benefits was a fair one, making possible the construction
of the treaty projects and immense benefits to Canada; and, finally, that
!:he treaty not only maintains Canadian independence but that the essential
integrity of the Boundary Waters Treaty of 1909 has not been affected.

At the bottom of page 16 in the second last paragraph reference is
made to the boom conditions created in the United States by the second world
war, the consequent availability of power in the Pacific northwest area
gnd the effect that that has had on the development of industry and on the
increase of population.

The final paragraph indicates that at the present time in British Columbia
there_ are undeveloped hydroelectric power sites having a potential of about
22 million kilowatts of prime power, or about 33 million kilowatts of capacity
at 65 per cent load factor. In comparison with this there has been developed,

as you will see at the top of the next page, in the province only 2.6 million
kilowatts of capacity. o 3
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Later on down the page, in the second last paragraph we read:

The ever-expanding load in British Columbia can only be met
successfully and economically from large power developments. As these
large hydro installations take up to 10 years for completion of their
engineering and construction, the province has to plan its power
development program well in advance. Power from the Peace river
development which is now underway in the northeastern part of the
province will be capable of meeting forecast loads from 1968 until
the mid 1970’s. At that time the development of the Columbia River
Treaty dams will be completed and paid for through the sale of down-
stream power benefits to the United States and the generation of power
in Canada from these projects will be available at very low cost. This
development could start with the “machining” of the Mica project to
its ultimate capacity of 1.8 million kilowatts, and then proceed with
construction of plants at Downie creek, Revelstoke canyon and other
sites until a total of about 4 million kilowatts of new capacity has been
installed in the Columbia river basin in Canada.

I should state what is at stake here—and we are grateful to General
MecNaughton for the concept of the sharing of the downstream benefits—is not
the export of power, although I would be prepared to argue in favour of
the export of power. What is involved here is not the sale or the export of
power, but the sale of a service. It seems to me that the more closely one
examines this treaty and its protocol, the clearer it becomes that what we
really are deriving from this arrangement is an increment which would be
completely lost but for that arrangement.

With regard to the export of power or the sale of downstream benefits,
it is significant that the National Energy Board and the Water Resources
Branch of the Department of Northern Affairs, the Dominion Coal Board,
and Atomic Energy of Canada Limited, bodies responsible in large part for
keeping in close touch with Canadian energy reserves, have found it possible
to support the position taken by the federal government in this matter. It
will be of interest to recall that on October 8, 1963, the Minister of Trade and
Commerce announced a national policy in parliament which provided, as
you will find at the bottom of page 19 of the document, that that policy was
designed to encourage (a) development of large, low-cost power sources and
to distribute the benefits thereof as widely as possible through interconnection
between power systems in Canada; and, significantly, (b) to encourage power
exports and interconnection between Canadian and United States power systems
where such might induce early development of Canadian power resources.

Admittedly this reflects a change of policy in the course of a quarter
century, and if this particular project did involve the export of power it would
not be the first. I may tell the committee that there have been negotiations
for the last few weeks for an arrangement whereby there would be an export
of power to certain parts of Canada, by the United States. So this situation
works both ways. In the particular instance to which I have made reference,
the need for this importation is indeed very great.

Then, at the top of page 20 it is pointed out that because of this energy
policy the Columbia River Treaty should be viewed as a greatly significant
effort toward the advancement of regional and national energy programs that
include not only the idea of regional and national electrical energy interchanges
and grids, but perhaps even more urgently, the exploitation of hydro power
resources wherever the Canadian potential and United States markets can
accommodate each country’s needs and interests.

On pages 21, 22, 23, 24 and 25 you will find a chronological statement
of the various steps in the negotiations, beginning with September of 1943
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when the United States Committee on Commerce adopted a resolution asking
that the Corps of Engineers undertake a comprehensive survey of the Columbia
river basin, and the reference proposed by the United States and agreed to
by Canada to the International Joint Commission.

On page 28 your attention is called to the basic documents, that is to the
treaty signed in 1961 and the protocol and proposed terms of sale which
were signed in 1964, and the British Columbia-Canada agreements signed in
July 1963 and January 1964.

It should be recalled that while the treaty was signed in 1961, it was
signed by the then federal government in the absence of an agreement between
British Columbia and Canada and in the absence—and I am simply stating this
to indicate why we felt a protocol was necessary—of some understanding as
to price. We believe that the treaty is a good one. What we have sought to do
in the protocol—and this will be for you to decide—is to improve it. When we
undertook the negotiations with the United States, beginning in May of 1963,
it seemed to us that there were two things that we had to do.

First, before final negotiations with the United States, to get an agreement
with the province of British Columbia, an agreement in which the respective
obligations of the two governments would be set out. We were able to get an
agreement in the month of July, and a subsequent agreement in the month
of January, 1964, as a result of the unique conditions of the sales agreement
entered into with the United States.

One of the conditions we laid down was that the Government of Canada
did not propose to put up any money for any of the projects. The former
administration had been prepared to pay 50 per cent of the cost of the projects.
But the position we took was that we were not prepared to put up any money
at all on federal account towards the construction of any of the projects.

There was full agreement on this, as well as on other points with British
Columbia. We agreed, then, that there would be an agreement between British
Columbia and Canada and that we would insist on getting from the United
States a price that we felt was fair. We were not after anything exorbitant, but
we wanted a fair and equitable recognition that the treaty involved beneficial
consequences for both parties.

I believe, as we shall show, that the price that we have got from the
United States was more than adequate. One of the standards we had in mind
in the negotiations was that the money we received from the United States
should be sufficient to pay for the capital cost involved in the establishment
of the storages. In the articles signed in January, 1961, that was not in the
treaty as a requirement.

The main features of that treaty, are recited in general terms, in (a) and
(b) of paragraph one on page 28 and continuing through on to page 30 in
paragraphs (c¢), (d), (e), and (f). I believe it is important for us to realize
what these provide.

First of all in (a), Canada undertakes to build within a nine year period
storage projects in the Columbia river basin at three points, at Arrow lakes,
Duncan lake, and Mica creek. You will find in the plate on the opposite page
a map of the northern portion of the Columbia river basin which shows the
!ocation of these three projects. The existence of these three projects is very
important because it forms the basis of some of the contention between those
wpo agree and those who do not agree with the treaty that is before you. You
will see that some of these storages will be able to provide flood control, with
a payment totalling at least $64,400,000(U.S.) to Canada. Possibly $71,900,000
é?f) will be paid to Canada for flood damage prevented in the United

ates.
: In (b} the United States is to operate all the existing hydroelectric plants
in the basin, and any new projects on the main stem of the river so as to make
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the best use of the Canadian storage. This power is either to be returned to
Canada to the Canadian border for distribution in Canada or, as is the case
under the sales agreement, sold in the United States under general conditions
agreeable to both countries.

When I referred to the contribution made by Gen. McNaughton a moment
ago, I thought that was perhaps the better place to raise it. We are grateful
to Gen. McNaughton for the concept of the sharing of downstream benefits.
This is a very important contribution indeed, and it has made possible the
whole project. I am sure that if it were not for this arrangement, it would not
be possible—and it would certainly be economically undesirable—to go ahead
with the development independently in Canada. We would have lost, I think,
a very great advantage. I simply throw this in by way of parenthesis before
I come to (d), and say that if we had built the dams ourselves, without any
money contributed by the United States—the independent power purchasers,
or the Government of the United States—we would have lost a great advan-
tage. And incidentally, if we had gone ahead and built these storages, we
would have been still providing a benefit as a result of t.hose storages to the
United States, perhaps not in as orderly a way as they Wl.l].. now be provided,
but they would have the benefit of this storage without paying any money for
it whatsoever. . :

In (d) the United States is given the option of c_onstruc_tmg a dam on the
Kootenay river at Libby, Montana. We must be notified within five years of
ratification of the treaty whether the project is to be constructed, and the
Project must be in full operation within seven years of that notification.

This is a very great benefit to Canada and inciden?a].ly., if the option is
not exercised, then we have the right to do the very thing in terms of inde-
pendent development which some of the critics have spggested is the preferable
way to proceed. The United States will pay the entire cost of the dams and
reservoirs in the United States. All that Canada has to provide are 13,700 acres
of land which will be flooded on this side of the boundary, and the esti-
mated cost of this flooding is around, I think, $12,000,000. So, for this very small
contribution Canada gets major benefits in flood control and increased power
production at Canadian generating plants downstream on the river from Libby
after the river re-enters Canada. Anyone who knows the situations of the
Kootenays and knows the importance of the Cominco _plants there, will realize
what this will mean to that area. I have visited this area, 'fmd those from
British Columbia can, I am sure—much better than I—testify to the tre-
mendous significance of the supply of low cost power _to that area. I hope t1'1at
the committee will find it possible to invite the Cominco people here to give
evidence on this very vital point. i - A%,

In (e) it is noted that the treaty contains provisions regarding perm_155'1b1e
diversions both for power purposes and for consumptive uses such as irriga-
tion, domestic and municipal uses. You will find, by the way, in the interpreta-
tion section of the treaty, a definition of fche words _qonsumptl_ve use”, and
this may be very important in understanding the position that is taken with
regard to the right of diversion for this pu-rpose.

It is very important to note in (e) that either country may make wh.atever
diversion is required for consumptive uses. However during the period of
the treaty only Canada can make diversions, for power purposes, which will
alter the course of the Columbia river or 1t_s trllqutarles where these cross
the international boundary, and the diversion rights for power purposes
permit the diversion in the Columbia at Canal Flats of about 20, 75 and
90 per cent of the flow of the Kootenay river befo_re it enters the United
States. These diversion rights, which are _wtal in this whole matter,'can .be
exercised at 20, 60 and 80 years respectively _from the‘ date of ratification
of the treaty. If the United States does not build the Libby dam under the
terms of its option, the 90 per cent diversion may be made at any time.
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Then, on page 31, we come to the protocol. I will not go into this
in detail except to call attention to it, because I do want to discuss the
protocol later on since it represents a very important development in the
treaty.

On page 32, are to be found the proposed terms of the sale of the down-
stream benefits. Under the terms of the Columbia river treaty, sale of
Canada’s entitlement to downstream power benefits could not take place after
the treaty was in force. However, this restriction has now been removed by the
protocol and the governments of Canada and the United States, through an
exchange of notes, have agreed in advance on general conditions and limits
for an initial sale. They have undertaken to authorize a sale that meets these
terms and conditions contemporaneously with the exchange of ratification.
British Columbia and Canada each have acknowledged that this proposal is
satisfactory.

I simply would like to point out that while Canada under an existing
statute is not relieved of responsibility with regard to projects contemplated
by the province, the owner of the resource, nevertheless a very fundamental
consideration in this whole matter is the wish of the province of British Colum-
bia. This will be a very important point when I come to discuss the actual
selection of the sites for the proposed storages.

It is one thing to say, “Well, we believe that this particular storage or
this particular site would be better than another”, but if that does not meet
the wishes of the province, the owner of the resource, then I think it becomes
clear that you have a very strong case for intervention by the federal
government. I am satisfied that the careful study given to this by British
Columbia itself independently of the Canadian study, warrants the support
which we have given to the selection of the particular sites. I am satisfied
from all the evidence, technical and otherwise, that the sites selected are the
best ones for Canada under this treaty.

The proposal requires the sale of Canada’s share of the first 30 years’ pro-
duction of downstream power benefits of each treaty project to a single private
purchaser in the United States rather than to a government agency. In re-
turn for this, in addition to the flood control payment of $64 million, $69 mil-
lion, or $71 million (U.S.), Canada will receive complete repayment in a lump
sum totalling $254,400,000 (U.S.) or $274,800,000 (Canadian) upon ratification
of the treaty. There is to be no right of renewal of the sale contract, so there
is no question of the full right of recapture. The formal and detailed contract
of sale between the purchaser and the British Columbia Hydro and Power
Authority, the Canadian entity for treaty purposes, will cover a wide range
of technical matters acceptable to them. However, it must conform to and is
subject to the general conditions and limits agreed to by the governments and
set out in the attachment to the exchange of notes.

At pages 36 and 37 you will find a discussion of the alternative or best
uses of the Columbia river basin. I simply come to the conclusion on page 39
of the argumentation in that context by referring you to the penultimate
baragraph on page 39.

The final conclusion indicated by the federal government power studies
was that a plan of development providing for a limited diversion of the
Kootenay river, preferably at Canal Flats, where only a low and relatively
Inexpensive structure would be required, was the best use of the river basin
in Canada for power purposes. If you will look at the plan on the following
page, which you later will examine, you will find this spelled out in greater
detail. I simply add that while this plan of best use would at its ultimate
stage of development produce somewhat less power for Canada than a maxi-
mum diversion plan such as is proposed by some of the critics, the last added
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increment of energy provided by a maximum diversion plan from the Koote-
nay to the Columbia did not appear competitive with alternative sources
of energy. This conclusion, favouring only a limited diversion of the Kootenay
river has been supported by studies carried on independently by Canadian
consulting engineering firms, as I mentioned in my opening statement this
morning.

Now, on page 42, in the middle of the page, it is pointed out that with
regard to the studies of best use there was unanimity as to the desirability
of what I have just been talking about: namely a limited Kootenay river
diversion instead of the maximum diversion plan that would have produced
more power at greater expense, and with an over-all resulting disadvantage.
Those studies showed unanimity in their views in respect of the marginal eco-
nomics of even this best use of water for power purposes in Canada if it
were developed—and this is the important point—independently by Cana-
dians in Canada. So, therefore, even the best use plan for power in Canada on
the Columbia river indicates the need for the benefits of cooperative de-
velopment with the United States to make it a truly profitable venture for
Canada. This is the underlying thesis all the way through: that is, we could
do this alone and thereby escape the emotional charge, but we could not do it
economically; we could not have done it by the production of power that
would be practicable or competitive with the consequences of an international
development.

Likewise on page 42, you will see under number three:

While the best use plan of Canadian development was initially
determined primarily on the economics of its power potential, it also
appeared as the best plan of development having regard to all other
aspects of development in the basin.

These are discussed under the heading at the bottom of the page, i.ndus‘try
and mining, under the heading agriculture; and forestry, fish ax}d w11(_1 life;
I think an examination of those paragraphs will revea} suppo;‘tmg evidence
for the position taken with regard to the co-operative international develop-
ment arrangement. 1 :

These are further discussed on page 48 under the headings recreation and
irrigation and under transportation and dislocation problems on page 50.

There is no doubt that the development, pal‘ticulal'}y of the high Arrow
Project will mean dislocation, but it means a dislocation of a much lesser
number of people than would have resulted under acceptance of the plan sug-
gesting independent development. In any event, one of the consequences of
our form of civilization is that we make material progress only as a re;ult
of inevitable dislocations of this kind. The Columbia, particularly at the high
Arrow lakes, is one of the most beautiful spots in Canada. There_ is no doubt
about that and I fully sympathize with those citizens who live in that area.
However, I am sure, as I found from my contact, limited though it was, with
S0 many in that area, that the topography or shoreline as a result‘ of '_che de-
velopment contemplated will provide its share of beauty too and it will pro-
Vide advantages for British Columbia as a wh.o}e after proper compen§at1on
has been made. This has been assured by the British C'olumbla authority in the
statement made by Dr. Keenleyside, which I used in my statement in the
house.

At the bottom of page 50 you will find a statement of the summary of the
best use or alternative plans, and this is continued on page 51:

When we come to page 52 I think this should be read with the co_rrespom%-
ence I have exchanged with Premier Lloyd in respect of the question of. di-
version, as well as with Mr. Dinsdale’s correspondenc.e. Tl}e figures contained
in table 3 at the top of page 56 indicate the cost of diversion.

20576—2
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Mr. RyaN: Do you mean at page 52?

Mr. MARTIN (Essex East): Yes, I am sorry, page 52. These figures indicate
the cost of diversion from various bodies of water such as the north Sas-
katchewan, the Athabaska, the Peace river, the upper Fraser, the Columbia,
the Columbia river at the surprise reservoir and the Kootenay.

Now, there is not any doubt in my mind that under article 13 of the treaty
there is a clear right of diversion for consumptive uses, and what has to be read
with this is the fact that the province is the owner of the resource.

An hon. MEMBER: Hear, hear.

Mr. MARTIN (Essex East): We must never lose sight of this when we come
to consider the right of diversion for power or for other purposes.

It is clear from table 3 and plate 8 on the opposite page that water diverted
from the Kootenay or Columbia rivers, as is proposed by Premier Lloyd, would
cost roughly double that of water from the Athabaska and the Peace rivers.
When the value of lost hydro electric power generation on the Kootenay and
Columbia rivers resulting from the diversion is added, the cost would increase
to about three times that for water from the Athabaska and Peace rivers.
In order to make a diversion effective from the Columbia there would have to
be provision made for a rise of 2,500 feet, which adds to the impracticability
of the scheme. This is pointed out at the bottom of the page, where it says:

Since the diversion schemes would involve pumping lifts of up to
2,500 feet, their feasibility would depend to a considerable extent on the
availability of sites on the eastern slopes of the Rockies for economic
development of power projects to recover part of the pumping energy.

In this context I would like to simply say that I hope in your study of
this problem you will find it useful to question Mr. Gordon MacNabb, a young
engineer of the department of northern resources who has worked on this
problem for some considerable time and whose technical knowledge of this
subject I believe cannot be equalled by anyone. He is a devoted and dedicated
public servant and I hope you take advantage of his presence to question him
on this particular technical aspect of this diversion. Likewise, you will find in
the persons of Mr. Kidd and Mr. Kennedy of the public service of British
Columbia very competent witnesses on this and other problems. They will
be supported by the studies that have been made by private engineering firms
outside of the government altogether.

On page 58 we come to the important question of the selection of the sites.
In the selection of the sites is to be found the heart of the controversy with
what I hope now is an increasingly limited number of critics to the treaty.
I may say that the critics, notably General McNaughton, have given this
matter a great deal of attention. Not only because I know General McNaughton
personally but because he is a great Canadian and because he has rendered
very distinguished service to our country, I know that you will give General
McNaughton’s point of view the care which it deserves. Although we do not
agree, his approach to this is that of a very sincere and dedicated Canadian
for whom I have the greatest respect. When I undertook these negotiations
I made it a point to confer with him. We had several very useful discussions,
to which you will find reference in our correspondence. My regret is that I was
not able fully to satisfy the General in respect of the conclusions that we in
the government of Canada, after collaboration with British Columbia, decided
to I‘_each, although I think that the protocol does cover a number of his points.
While I am on this subject I would like to call your attention, particularly
to my letter to General McNaughton of August 6, 1963, his reply of August 22,
1963, and my reply to that of December 10, 1963. The correspondence between
the Gener‘al and myself is not as familiar as that between Bernard Shaw and
the American actress but, technically, it is more useful.
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I call your attention at this time to one of the power principles stated by

the International Joint Commission on page 58, of which at one time General

McNaughton was the distinguished chairman of the Canadian section. In the
middle of page 58 the following appears:

Power Principle No. 4.

The amount of power benefits determined to result in the down-
stream country from regulation of flow by storage in the upstream
country would normally be expressed as the increase in dependable
hydro electric capacity in kilowatts under an agreed upon critical stream-
flow condition, and the increase in average annual usable hydro electric
energy output in kilowatt hours on the basis of an agreed upon period
of stream flow record.

It is significant that every step in the treaty and every step in the protocol
are consistently in my judgment with the principles laid down by the Inter-
national Joint Commission, and you will find support for what I have said
on this particular point at page 59. 5

At page 61 appears a discussion in respect of the validity of choices made
under the treaty, and I feel this is vital. It is pointed out that Canada entered
into the negotiations for the treaty projects with not only the background of
many years of study of the best independent plan of development, but also
with the knowledge that it must negotiate for the very favourable “_ﬁrst—qdded”
credit position for its treaty storages. At the same time, and I point this out,
Canada was guided by the International Joint Commission “prmqples” Whl}:h,
among other things, called generally for the most economical project yielding
the highest benefit-cost-ratio to be built first, and for the upstream‘country
operating the storage to provide the downstream country with an fassux.‘ed
plan” of operation of the storage. These factors hsze fall been borne in mind
in the selection of the treaty projects. My contention is that to‘}'_lave selected
other storages, particularly those represented by some of tl_le crities, qf whom
there are one or two in this room today, would not be in conformity with
these International Joint Commission “principles” of the most economical
project. The economical project will be determined by the cost of power made
available after the construction of the projects. :

While the best use plan of independent development of the river in
Canada was one of limited diversion of the Kootenay river at Canal Flats, the
margin of benefit this plan held over alternatives. depended.upon the construc-
tion of the Libby storage dam on the Kootenay river at United States expense,
with Canada retaining all the resulting benefits downstream on fchgt river in
Canada. Such an arrangement was of course a matter of negotiation, and a
United States requirement that Libby be given a “first-added” storage credit
position before Canadian storage would have destroyed the advaptages this
plan held out since it would have downgraded thg value of Canadian storage
built under the treaty. It also may have been possible for Canada to negotiate
sufficient first-added downstream benefit credits for its storage, including the
east Kootenay storage of the maximum diversion plan, so that the increase
in benefits thus obtained would offset the disadvantages of that plan, thereby
making it the plan of best use for Canada. This and all of the many other
possibilities considered by the Canadian negotiators depended upon the attain-
ment of a large share of the limited supply of downst'ream peneﬁts which
could be achieved in no other way but through negotiations with the United
States, which naturally had its own plans for development, their own plans
for co-operative development, and their own plans for national development.
I do not think we negotiated this treaty and protocol too soon. We could easily
have found ourselves without any area of negotiation left at all, if there had

20576—2}
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been an undue delay in trying to meet with the United States in negotiating
an arrangement which we believe is equitable and mutually beneficial.

It was with all of this knowledge that Canada entered into negotiations in
1960, and the Arrow lakes dam, as I will show you later, became an indis-
pensable project for Canada during these negotiations. It was therefore included
in every Canadian proposal made throughout the course of the negotiations.
While there are critics of the Arrow project, in every Canadian proposal that
has been made it has always been included, and one of the reasons is that
it is indispensable to the generating potential at Mica. This question in respect
of the selection of the Arrow lakes project is dealt with at pages 63 and 64.
I just call your attention to this fact, and you might make note of it. At pages
69 and 73 there is a further discussion of the reasons for the selection of
the Arrow lakes project and the importance of that development.

It is important as we come to page 66 to consider the East Kootenay
projects because of the submissions that are made against it. Under (d) on
page 66 at the bottom there is reference to the fact that the Kootenay river
contributes about 40 per cent of the flow of the Columia at the point where
the two rivers join just north of the Canada-United States boundary. Like
the Columbia itself, its flow is extremely variable. One of the main United
States objectives in any agreed plan was to acquire adequate storage on it,
both to provide flood protection and also to enable the maximum development
of power, both on the Kootenai (you notice that in the United States they use
an “ai” instead of “ay” in spelling it) and on the lower reaches of the
Columbia.

From our point of view storage on the Kootenay was also important. It
would provide flood protection on the lower Kootenay after it re-entered Can-
ada and it would permit a substantial increase in the production of power
between the Kootenay lakes and the Columbia river. These would be the
benefits of storage if the water remained in the Kootenay itself. The other
possibility to be considered was that of diverting some, much, or nearly all of
its flow northward into Columbia lake and thence into the Columbia river.
The former advantages could be obtained for Canada either by storages on the
East Kootenay in Canada or by a storage at Libby, Montana. The latter ad-
vantages could only be obtained by storages in Canada.

There were a number of disadvantages in the East Kootenay storages in
Canada. First of all they would be expensive; diversion of water northward
would reduce the potential power supply to the industrialized lower Kootenay
area in Canada; the diverted water would not produce added power output in
Canada until generators were installed at Mica and other places on the
Columbia, which would not be for some years and, finally, they would mean
very extensive flooding, some 86,600 acres in the East Kootenay valley in
Canada.

Members of parliament will recall that Mr. Harkness, who was a member
of the cabinet committee of the last government in respect of the Columbia,
discussed this particular feature and it was the main point that he made in
his statement in the House of Commons. He favoured an independent develop-
¥nent and he was sympathetic toward this, but he said that he had to take
into account the wishes of the province of British Columbia. It seems to me
that t}xis is an essential condition unless the wishes are clearly contrary to
the' discretionary power possessed by Canada under the particular statute
which authorizes intervention. He also pointed out that one of the reasons
why British Columbia did not prefer this was that the area to be flooded would
be much greater than under the existing plan. The area of flooding under the
East Kootenay storages would be some 86,600 acres. I should like to point out
that if you compare the 86,600 acres with the 13,700 acres which would be
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flooded at Libby, and only 27,000 acres flooded at High Arrow, I think it
will be seen that the attitude of the province was quite understandable.

Against these disadvantages were two considerations. One was
that, in the long term, a major diversion would produce slightly more
power in Canada—about 10 per cent more—than a plan with a limited
diversion although at such cost that it would be of dubious value. The

,@\\ second arose out of the negotiating situation when the bargaining began.

The next paragraph is not important for this purpose.

The Libby storage in the United States was fully engineered, and
would provide at an early date the urgently needed flood control on
the Kootenay river in the United States. It could be ready to operate
as quickly as the Canadian storages in the East Kootenay, and earlier
than Mica. On the other hand, its benefit-cost ratio was somewhat less
favourable. Because the project could in fact be in operation before
Mica, it was natural that the United States stressed the date of delivery
of storage as being the proper determination of “first-added” status.
The logic of the Canadian situation indicated that its negotiating position
would be strongest if based on the storages that showed the highest
benefit-cost ratios: High Arrow, Duncan, Mica and the Canadian East
Kootenay storages at Dorr and Bull river-Luxor. This was the position
adopted, despite the knowledge that, taken by themselves, it was doubt-
ful the East Kootenay storages would be the best bargain for Canada.

This was the position, as I say, that was stated in the House of Commons
on March 6.

It was recognized by the Canadian engineers on the technical liaison
committee from the outset that they would not be the best bargain if
(1) a first-added position could be secured for the other Canadian
storages, placing all of them ahead of Libby, regardless of the fact that
Libby could be built ahead of Mica, and (2) Canada had almost no cost
to pay on Libby and got substantial benefits from it. i

Twelve million dollars was involved as a result of the flooding contribu-
tion made by Canada, the full cost of power generated in the United States
being paid for by the United States, and the full cost of all of the storages
at Mica, High Arrow and Duncan being paid for by the United States. I do
not see how anybody, in the face of this, can say there was any selling out
of Canada, particularly when you bear in mind the right of recapture and the
limited demands that can be made for flood control later on. I think in this
treaty Canada got a deal that is surprisingly good.

Canada accordingly argued for its storages and rested its case
squarely on general principle No. 1.

This was laid down by the International Joint Commission.

British Columbia had accepted the position with some reluctance
because of the flooding involved in the East Kootenays. The United
'))\ States made it clear that “factors not reflected” in the benefit-cost ratio
were of great importance to it and that, if Canada would not agree to
the Libby storage, it would not agree to first-added position for the
Canadian storages unless it got the kind of advantages it knew it could

get from Libby.

And so you will find on pages 69, 71 and 73 the argument in favour
of High Arrow. I should like to call your attention particularly to page 71
on which appears the statement by the Department of Agriculture on the
effect of these developments on agriculture.
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My attention is called to the paragraph at the bottom of page 68. However,
I think I already covered that point.

On page 71 you will see the opinion of the Department of Agriculture on
the effect this has in the valley of the Arrow lakes, on its agricultural potential
and present position.

On page 73, in the middle of the page it reads as follows:

To summarize; The cost of the Arrow lakes dam and reservoir and
the problems of dislocation are considerable, but the project from the
engineering aspects is completely sound and remains very economical.
Equally important—and this was the role it played during the negotia-
tions—Arrow lakes was, and still remains, the key to a successful
co-operative development of the river by Canada. Such a beneficial
co-operative development in turn makes possible the further economic
development of over four million kilowatts of installation on the river
in Canada. The Arrow lakes project is therefore an essential undertaking
by Canada.

Now, I will call your attention to page 77, and I do this because I want
to be fair to those who take a different position from what is suggested there.

(d) The East Kootenay projects: The part played in the negotia-
tions by the East Kootenay projects in Canada of Dorr, Bull river and
Luxor has already been given. In the consideration of the economics of
these projects it should be re-emphasized that the primary purpose of
the projects would be to divert Kootenay river water to generating
plants on the Columbia river in Canada. If such a diversion was only
of marginal benefit to Canada even with the Columbia river in Canada
fully developed, it was obvious that it would be quite impractical to
go to the great expense of diverting these waters to the Columbia
before there was any significant development on that river. Even for
an independent Canadian development the obvious solution was to post-
pone construction of the diversion structures until the last stage of
such Canadian development. In a co-operative development with the
United States however, if a project was to share in the limited supply
of downstream benefits, it had to be developed at an early date,
particularly if it was to be truly competitive in any comparison with
the Libby project in the matter of providing the badly needed flood
control benefits on the Kootenai river in the United States. The
early provision of such flood control was one of the prime treaty
requirements by the United States. Therefore, if Canada wished to
obtain downstream benefits for the East Kootenay projects, those projects
would have had to be built many years in advance of the time required
for their power benefits within Canada.

In an attempt to offset this problem Canada considered the con-
struction of the Bull river and Dorr projects only, with no immediate
provision for the Luxor project or the maximum diversion of Kootenay
river water. However, bearing in mind the costs of construction, the
resulting flooding of land in Canada, the head available for at-site |
generation in Canada, and the limited downstream benefit returns from ¥ |
the United States to be derived from the projects, such a proposal was |
not to Canada’s advantage as opposed to the construction of Libby, at |
United States expense, and with Canada retaining the right to make the %
treaty diversion at Canal Flats. ‘

y Tl'xis last i.s very important. Whether or not Libby is built, the right to that
diversion continues. It: was in view of these factors that we considered a plan
of development that included the Libby project with its downstream benefit
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credit position “last-added” after the Arrow lakes, Duncan lake and Mica
projects, and the conditions associated with the acceptance of Libby are as I
have already ir}dicated: a flooded area that would cost us roughly $12 million;
Canada to retain all the downstream power and flood control benefits produced
in Canada in the west Kootenays by the Libby dam; we retain the specific
right of diversion—not terminable on short notice as in the case of the Bound-
ary Waters Treaty of 1909—of the Kootenay river in Canada for increased
power generation on the Columbia river; we have as well the immediate
right—and this is contained in paragraph (iv) on page 78—to make the 90
per cent diversion if the United States does not act within five years on its
option; in (v), the United States is to operate Libby for the advantage of the
downstream plants in Canada if such operation does not detract from their
own benefits; and, in (vi) no operation of Libby is to result in a violation of
the International Joint Commission’s order calling for specified maximum
levels on Kootney lake.

Under these conditions, the acceptance of Libby provided Canada with
low cost power benefits as well as flood control benefits in what is known as
the Creston flats area. The indirect control Canada has over the releases of
Libby through the International Joint Commission order on Kootenay lake
levels and through the regulation of those releases in Kootenay lake itself
ensures about 200,000 kilowatts of average annual energy gain downstream in
Canada. The at-site cost of this benefit is less than two mills per kilowatt hour,
and it is important to remember this when you consider what would have been
the result of the other diversion proposed.

The International Joint Commission “principle” which dealt with trans-
boundary projects such as Libby stated—and I call your attention to it at the
bottom of page 78—that

“_ . _.the entitlement of each country to participate in the development
and to share in the downstream benefits resulting from storage, and in
power generated at-site, should be determined by crediting to each
country such portion of the storage capacity and head potential of the
project as may be mutually agreed. 3

Now Canada did not wish to participate in the developmept of the rela-
tively expensive Libby project other than providing the $12 n}lllion reservoir
required in Canada. The payment for the land area flooded in (_Zanada is a
small charge for the very large benefits recovered by Canada and is consistent
with the maintenance of Canadian sovereignty—And I would remind you that
the area flooded was 13,700 acres. ]

On page 79 we ask: How valid, again, were th.e treaty projects? We
entered into the treaty negotiations with the much detailed knowledge of vari-
ous plans of development in Canada and benefits and problems of those plans
when developed independently by this country, and we emerged .from the
negotiations not only with a plan of development similar to the vest independ-
ent plan but with sufficient benefits from the co-gpgratwe development to
make the full development of the Columbia river basin in Canada a guaranteed
source of low cost power for Canada. These benefits of co-operative develop-
ment were achieved without prejudicing Canada’s freedom to operate the
power system in Canada for the beneﬁ1_: of Canada. : .

I would say here by way of digression that a very important an51deraj;ion
in the negotiations was that with the development of the Peace river project,
together with the other sources of power, we would be faced in a foreseeable
period of time with surplus power. And having lost the advantage of .being
able to make an arrangement with the United States for the construction of
projects, which in turn are going to make it possible for British Columbia to
develop at Mica very cheap electric power, we would have lost this opportunity

completely.
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I can see only two arguments or only two arguable points against this
treaty. I do not agree with the arguments that might be put forward but I
can see now an argument could be put forward on an aesthetic basis with regard
to High Arrow. I have a deep sympathy for those who feel this way about
High Arrow, but I have already answered that, I think. I can see how another
argument might be put forward that we did not get the best possible financial
return. That is an arguable position to take, but I do not think it will be
demonstrable. However, these are the only two points, I believe, in the face
of the whole situation, of all the facts that we have sought to embrace in
this document, that lend themselves to any serious criticism of the treaty and
the protocol.

The selection of the Arrow lakes, Duncan lake and Mica projects, and
the details of the co-operative development program itself, are essentially
consistent with the “principles” of co-operative development recommended by
the International Joint Commission. The treaty is not only generally consistent
with those principles but also with the massively detailed findings resulting
from a large number of studies on these problems undertaken over the past
20 years. I repeat—and this is fundamental—that the treaty’s projects and
general approach also have the complete agreement of the province of British
Columbia, the owner of the resource. I stated the position as I see it on this
point in my communication to General McNaughton on August 6, and I would
like simply to refer to part of that correspondence which states my position. I
say:

You objected to the treaty projects of High Arrow and Libby and sug-
gested as an alternative the Bull river-Luxor projects in the Upper
Columbia and East Kootenay valleys. This is a suggestion which has of
course received a great deal of attention and which was debated in detail
during the treaty negotiations themselves. The problem associated with
such a suggested change of projects, aside altogether from the con-
clusions of engineering firms which support the High Arrow development,
is the problem of jurisdiction.

From the records which are available, it would appear that the
province of British Columbia, which under the British North America
Act has jurisdiction over the water resources of that province, considered
the alternatives and then selected the present treaty projects for inclusion
in a co-operative plan of development. You yourself have testified that
once the responsible government has reached a decision that a certain
project cannot be built, it is idle exercise to go on considering it.

Now, in fairness, I say by way of parenthesis that Gen. McNaughton in
his reply thought that I had overstated what he had established on this very
point. But his language will have to speak for itself. However I would ask that
it be compared to what I have now read.

This would now appear to be the case affecting Dorr, Bull river and
Luxor reservoir, and in the absence of any communication from the province
that it is prepared to reconsider its decision, I can see no practical alternative
but to accept it.

We can of course prevent objectionable development of the Columbia river
through our International Rivers Improvements Act. However, on the basis
of engineering evidence—much of which we have already traversed in the
documents that are before us—we have no reasonable basis to do this in the
case of the Arrow lakes.

Moreover, while we can prevent certain developments, we cannot insist
that others should take place. I keep saying that we must respect the position

of thg proYince of British Columbia as the owner of the resource, and I would
certainly like to hear your views in that regard.
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I think that this states exactly the position that I take, and that I am
sure the former government took when it had to consider the projects that
were under consideration. It remained simply to conduct careful negotiations
to see what was acceptable to the government of the United States, because
without their agreement the benefits of a system of co-operative development
could not have been obtained.

Now, on page 82 we deal with the question: “Is the Treaty fair to Canada?”
It is pointed out under that by far the largest immediate benefits from the
regulation of Columbia river flows by storage projects in Canada, will be the
increase in power generation and flood control protection provided downstream. °
And on the following pages up to 90 we give a detailed examination of this
statement.

Now, when you come to consider the payment for the flood storages, for
the flood control, of $64,000,000 (U.S.) or, in some conceivable circumstances
of $71,000,000, it can be argued that this was not enough. This argument will
be presented I am sure. I think it is possible to make this argument.

We, as the negotiating body, considered what the total income to Canada
was going to be as a result of the payment of the money for annual flood con-
trol, or for flood control payments, together with the cost of the storages and
the opportunity that these storages particularly gt one project would make avail-
able for the generation of power. And I am satisfied that we got the acceptance
of the standard which we laid down when we began our negotiations last May
wi h i tes. ’

thIrtl %ggr;%irsg? 38962 an offer had been made by the United States that
would have provided a yield of about 3.75 mills; and I think that you will
find that the ultimate arrangement that we were able to get provided us with
roughly $100,000,000 more.

gNgw? I believe the sales agreement, and ‘ghe cost of the storages—all tl}e
figures are contained in this documentation which we shall show—bear exami-
nation. I think it will be found that the money pﬁ}ld for the flood control and
for power benefits show the bargain that we made in the tI_’eatY- :

Now, on page 94 we deal with the costs that Qanada 1pcur:red. These costs
are found under No. 4. The natural reaction to this question is to add up the
full cost of the treaty storages which you will find in table eight on page 96.
These indicate the full cost of treaty storage in Canada and we can compare the
total with the benefits derived from our share of tpe downstrgam and ﬂoo.d
control benefits in the United States. In the comparison that will be made it
seems to me essential that we should bear ;n m1n<34a number of factors, and

immediately at the bottom of page v=. r
these]?‘iarrs?c,stigidblé?h :heaﬁiza creek and the Duncan 1a1'<e project and also the
Arrow lakes project to a considerably smaller extent ngl' assist ln‘the‘genera-
tion of power in Canada. These costs therefore, while initially being incurred
for the treaty, also provide storage facilities of very great benefit to generation
in Canada itself. . pr

In (ii) the treaty requires a storage capacity of only 7 million acre feet
at Mica; whereas present cost estimates are for a prOJe;ct. impounding 20 million
acre feet. Of the remaining 13 million acre feet, 8 million acre feet are §olely
for the development of head and 5 million acre feet are fo; the regulation of
flows for the generation of at-site and downstream power in Canada. If such
Canadian generation were not planned a much smaller and much less expen-
sive project would be built at Mica for‘the treaty. _

Now, a comparison of the full Canadian treaty project costs with the down-
stream power benefits received by Cana}da from the United States, we contend,
is not a valid comparison. But table eight on page 96 shows that even these
large expenditures are more than offset by payments made by the United
States for the downstream power benefits sold to them for only 30 years.
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Because of the use of the treaty projects for power generation within
Canada, a more accurate assessment of the net cost to Canada of its entitlement
to downstream power benefits from the United States can be achieved by
considering only the incremental costs of a co-operative development under
the treaty as compared with an independent development within Canada.

Then table eight shows the payments to be made by the United States
based on the value as of April 4, 1973. It shows the full capital costs—and
you will see the date April 1, 1973—which indicate a surplus in so far as
capital costs are concerned of over $53 million, which in turn will represent,
1 think, half of the cost of generating power at Mica itself, yielding 1.5 mills
at site.

Then on the next page are the details of the benefits Canada receives from
the treaty, protocol and sales agreement, and these I have covered in my initial
statement. It also deals with the period 60 years from ratification. What I
would like to indicate is that this deals with some of the misconceptions which
have arisen, particularly during the period 1961 through 1962 and part of
1963 with regard to the treaty, misconceptions about the demands that could be
made on Canada. I ask you to note that after 60 years from ratification floods
of sufficient magnitude to meet the protocol conditions for calls on Canadian
flood control storage in this period have a probability of occurrence only once
every 15 to 20 years. The argument is made that this imposes on Canada a
servitude. Well, if this is servitude, we should consider that we have been
selling power now for some time; we are not selling power now but are selling
a service; we are negotiating for the importation of power from the United
States; we are going to get, for very little, the benefits of the project at Libby.
Therefore, it seems to me to be, indeed, a very inconsequential criticism.

I call your attention to table 9 on page 99, Estimated Canadian Entitlement.

Then there is the commentary on that at page 100, where it is pointed out:
The payment received from the power sales will, under the terms
of the sales agreement, be $254,400,000 (U.S.) or $274,800,000 (Canadian)
on the first of October 1964. This payment, made in advance and with
interest earned at 4} per cent is equivalent to 4.4 mills per kilowatt
hour for the total energy benefit sold, and 5.3 mills per kilowatt hour

if the revenues for flood control are also included.

And I see no reason why they should not be added.

It is true there is an American interpretation which yields a lesser yield
than 5.3 mills. The difference is simply based upon the discount on the
Canadian dollar, the interpretation of the load factor, and our inclusion of the
flood control payments. As Mr. Robertson reminds me, at page 173 of the
February white paper, there is a full discussion of this which goes into all
aspects of this phase of the argument.

The value to Canada of the advance payment for power along with
1_:he flood control payments of $69.6 million (Canadian) can be expressed
In a number of ways, one of which has been given on Table 8 where the
total value of payments on 1 April 1973 of $501 million (Canadian) is
compared with the total value of compounded capital cost of the three
storage dams of $447.7 million. The surplus revenues on that date
(Apml. 1973) are sufficient to pay about one half the cost of installing
1.8 mﬂl}on kilowatts of generating capacity at the Mica dam. This
Installation is twice that of the Canadian generating installation at the
Barnhart plant of the St. Lawrence river development.

So, the achievement and the consideration paid here is of the greatest order.

A second approach to the value of the payments is to apply them
year by year to the cost of constructing and maintaining the treaty
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storage over the full construction and sales period (1964 to 2003). Under
this approach we find that all construction costs are paid as they occur
and all operating and maintenance costs of the storage are fully covered.
In addition, a revenue surplus of $40 million remains at the end of the
period. Over the full period of construction and sale, the value to
Canada of the initial payments plus interest earned on the unused por-
tions of those payments, totals $488 million.

No matter which approach is used the end result is the full coverage
of all treaty costs and with surplus revenues to be applied against Mica
generation so that the average cost of the 6.6 billion kilowatt hours of
energy produced annually at that site will be less than 1.5 mills per
kilowatt hour.

Now, there are other benefits. These are stated at page 101. There is also
one possible U.S. project not covered by the treaty at all; that is the Ben
Franklin. Under Article IX of the treaty it will be possible that the project
referred to in that article, the Ben Franklin, could be constructed downstream
in the United States from the Canadian storage. This is not dealt with in the
treaty at all. If it is decided later to include this as a project, there would be
a new agreement covering this specific project with additional revenue not
considered in the present benefit cost calculations.

Then, number 3 on page 101 deals with the beneﬁ?s on the Kootenay river
in Canada, and on page 102, the generation at Mica is covered. On page 104
the other benefits are cited, namely the diversion rights, 1nc!ud1ng the diversion
for consumptive and municipal uses as provided for in Article XII.I, and other
benefits such as flood control benefits which, of course, are very significant, as
people in British Columbia will attest; then the balance of payment situation
as a result of payment in advance—five years in advance—and 38% years before
the final use by the United States of the benefits being bought by them.

Then in the summary on page 104 we ask:

Is the treaty fair to Canada? On the basis of Canada’s contributions
and the returns from the proposed co-operative development, the answer
must definitely be in the affirmative.

This is our contention, and it is a contention tl'_xat is supp?rted by the owner
of the resource, the province of British Columbia. Canada’s costs under the
treaty are exceeded by the treaty benefits, even under the most critical analysis.
The agreements which have been reached in respect of the measuremenfc and
division of downstream power and flood control benefits are gengrally consistent
with the principles recommended in 1959 by the Interlj.anonal Joint Commission.
The payments made by the United States for the portion of benefits sold to that
country are not only reasonable but are guaranteed; whereas thg actual amount
of the product sold is dependent upon a number of future and indefinable con-
ditions. . ‘

Canada’s contribution to the co-operative undertaking -w1ll .be a regulanpn
service for the flows of the Columbia river; no new water is being made avail-
able to the United States by this country. It is the same Wat'er that has been
running for one thousand years and the same water t}}at will run for many
thousands of years, and it seems to me that this is something we must not forget.
In providing this regulation service Canada has Ir.1a1nta}ned sufficient ﬁeglblllty
of operation to protect its own generatix}g pro;ect_s in Canada. It Wll!. also
benefit substantially from the Libby dam in the Umtgd States. All of this has
been accomplished under treaty provisions that are fair and fully acceptable to
all three governments concerned. . :

Mr. Chairman, this is the background material, a careful perusal of which

I am sure the committee would find useful.
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I am prepared now to go on and examine the treaty and the protocol, if it
is your wish.

The CHAIRMAN: It has been suggested by the Vice Chairman that this
might be an appropriate time to pause. Mr. Nesbitt suggested to me while you

were speaking that perhaps the committee would agree to meet again at 4
o’clock.

Mr. MARTIN (Essex East): What was the time you suggested?

Mr. NesBITT: Four o’clock today.

The CrHAIRMAN: Or, we could even meet this evening at 8 o’clock as the
rooms are available today.

Mr. BYRNE: Mr. Chairman, it would seem to me that 4 o’clock would be a
suitable hour.

Some hon. MEMBERS: Agreed.
Mr. Laprise: (French—not recorded.)
Mr. MARTIN (Essex East): (French—not recorded.)

Mr. LapPrisE (Interpretation): Mr. Chairman, I would like to ask if it
would be possible for us to have simultaneous interpretation at our next
meeting?

Mr. MArRTIN (Essex East): (French—not recorded):

The CHAIRMAN: Mr. Laprise has raised the point of simultaneous transla-
tion which, of course, would be very desirable. However, this is a matter
that was discussed very sympathetically and at some length with Mr. Plourde,
who appeared on behalf of the Ralliement group.

Mr. Plourde was kind enough to indicate that if a translator was made
available the two members of the committee who would otherwise have diffi-
culty in following the proceedings would be pleased. However, he felt we at
least could start and make some progress at the commencement of our de-
liberations without the impediment that would be provided by simultaneous
translation.

One of the considerations in the mind of the steering committee is that
we are going to be working very, very hard and for long hours continuously.
A good many witnesses will be appearing before us during the next several
weeks. There was a good deal to commend the use of this room rather than
the facilities that are available in the west block because a good many members
of parliament, particularly those in the smaller parties, have duties in the
house as well as here.

I would be grateful if Mr. Laprise would discuss this at greater length
with his colleague, Mr. Plourde, and perhaps the matter could be reviewed again
in the steering committee. Of course, I am in the hands of the committee
in this respect.

Mr. KinpT: Mr. Chairman, I think everyone has refrained from asking
any questions during the presentation this morning in order to allow the minister
to get the treaty properly before the committee. But, certainly a great many
questions have flashed into the minds of the members of this committee, and I
am wondering when we will be reverting to questions. Of course, we would
not be in a position to ask many questions until such time as we have had an
opportunity to study this.

. Is the meeting this afternoon, at which time the minister is to complete
his statement, to be one of silence on our part and then at a later time revert
to questions? What is the procedure to be?

The CI‘iAIRMAN: I understand the minister will take a little time yet to
complete his initial statement which, of course, every member of the com-
mittee then will wish to study with great thoroughness.
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: I understand the Secretary of State for External Affairs intends to be
with us during the course of a good many of the next meetings and perhaps
there would be several days of cross-questioning based on the statement that
has been put into the hands of the members of this committee today. I presume
we Will be allowed to put questions to the Secretary of State for External
Aﬁalrs and also to his principal advisers. Perhaps I could have some assistance
In this respect.

Mr. MarRTIN (Essex East): Mr. Chairman, I am entirely in the hands of
the committee. If it is thought desirable to ask questions on that portion I
have dealt with at this time will be up to the committee. However, I have been
endeavouring to state the position as I had understood it resulting from the
policy decisions of the former administration and our own decisions based on
the protocol. Following this, I was going on to examine the treaty itself and the
protocol in order to justify it because I do not think it is possible to have a
full appreciation of what has gone on unless there is a full appreciation of
the provisions of the treaty, what the protocol means and does, what the sales
agreement provides and what obligations were incurred by Canada vis-a-vis
the United States, vis-a-vis British Columbia and by these two other govern-
ments vis-a-vis Canada. The thought occurred to me my statement should
be completed, and it was my desire to have this in the hands of the members
of the committee in order to give them an opportunity of considering it care-
fully during the time at their disposal and to allow time for a study of the
charts, plates, and so on. But, I will be available to the committee at any time.

As you realize, there are many aspects of this problem that require
engineering knowledge and technical skills, which I do not possess. I would
want the opportunity to call on my officials as well as officials from British
Columbia to deal with some of the points that may arise. This was the
plan of action I had in mind.

Mr. KinpT: Thank you. Mr. Chairman, I was just interested in clarifying
the steps which this committee intended to take in order to prepare for future
sittings of the committee.

Mr. Davis: Would the Secretary of State for External Affairs be able to
complete his opening statement today if we reconvened at four or eight o’clock?

Mr. MARTIN (Essex East): I am afraid I cannot be here tonight, unfor-
tunately, but I can be here at four o’clock. I think perhaps I will be able to
finish my statement easily at that time.

Mr. BYRNE: Mr. Chairman, I move that this committee now adjourn and
reconvene at four o’clock.

Mr. PATTERSON: Mr. Chairman, I was just going to suggest that it would
perhaps be more advantageous to the committee to allow the Secretary of
State for External Affairs to complete his presentation so that we will have
all the information before us to analyse before proceeding with our questioning.

The CaamMAaN: Yes. Do we have a seconder for Mr. Byrne’s motion?

Mr. FLEMING (Okanagan-Revelstoke): 1 second the motion, Mr. Chairman.

The CuAIRMAN: All those in favour of the motion?

Motion agreed to.
I declare it carried. Thank you gentlemen.

AFTERNOON SESSION
TuUESDAY, April 7, 1964.

The CHAIRMAN: Gentlemen, I see a quorum. We will now ask the Secretary
of State for External Affairs if he would be good enough to continue his

Presentation.
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Mr. MARTIN (Essex East): Mr. Chairman, before coming to the treaty I
would direct the attention of the committee to pages 108 to 111 in which
certain conclusions are reached and certain appraisals are offered. No. 1 deals
with the best use of the river. No. 2 deals with downstream benefits. No. 3
deals with the best projects chosen—we discussed that this morning. The next
one is on prices paid for power and flood control. Here I need only add that
in our negotiations we had at all times insisted that one of the standards, in
our concept of the consideration that should be paid, was the question of
meeting the cost of all the projects. That was not the only consideration but
it was definitely one of the considerations in my mind, and I publicly stated
it at the time. When the treaty was concluded in 1961 there was no agreement
on the price between the two Canadian jurisdictions, so that the sales agree-
ment with B.C. represent new instruments, because new concepts had arisen.
I have stated my firm belief that we negotiated a satisfactory price.

No. 5 on page 109 deals with the very important question of the extent
of the U.S. claim on Canada in respect of flood control, and the commentary
there speaks for itself. The same applies to No. 6 on consumptive uses which
was already pretty well discussed in the exchange of correspondence with the
premier of Saskatchewan.

No. 7 is on what can happen after the thirty years will have expired, when
the project will be built and all paid for and when power will have been
generated at Mica.

No. 8 seeks to establish that the sale of downstream benefits is consistent
with sound export policy.

No. 9 deals with the Arrow lakes and its people. We have already referred
to it in another context.

No. 10 deals with the contribution to international law, and it may be of
interest to the international lawyers to note that there is now already a con-
siderable bibliography on the implications of this treaty in respect of power
agreements as compared with developments in other countries.

No. 11 deals with the question of Canadian independence. I should simply
like to say here that, altogether apart from what I said about Libby, I believe
that these are specious arguments, but since they are made one has to address
one’s attention to them, that if there is any servitude or any dependence in this
matter it would be on the part of the other contracting party because they
depend very considerably on us for the storages that will be built with their
funds in our country. However, I do not myself believe that much is to be
gained by this kind of an argument and I simply offer that in answer to the
suggestions which have been made from time to time that there has been an
unwarranted sale of our heritage and our resource. I do not believe that anyone
who has given careful consideration to this treaty and to the protocol can
seriously entertain such thoughts.

The treaty was signed—and its terms are to be found beginning on page
115—in Washington on January 17, 1961, by the head of the government of
Canada at that time and by President Eisenhower. The treaty was signed with-
out, as I said, there being any agreement between British Columbia and
Canada and without there having been any determination as to compensation
tO. l:fe paid for the sale of downstream benefits, and also under conditions that
elicited a commitment from the federal government of that day that it would
be prepared to pay 50 per cent of the cost of the necessary storages.

The preamble speaks for itself and it simply indicates certain concepts
of Fo-ogeration between Canada and the United States, and emphasizes two
main principles: that resource development should be carried on to effect the
largest contribution to the economic progress of both countries; and that the

greatest benefit to each country in hydroelectric power and flood control can be
secured by co-operative measures.
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Article'I, which is the interpretation clause, speaks for itself. I would call
your attention to (e) in the interpretation clause, defining “consumptive use”,

which will have a very important bearing on the question of the rights of diver-
sion under article XIII.

(e) “consumptive use” means use of water for domestie, municipal,
stock-water, irrigation, mining or industrial purposes but does not
include use for the generation of hydroelectric power.

) In the correspondence with Premire Lloyd there appears a shift of posi-
tion, if I may so refer to it in this case. In the first instance, in the cor-
respondence between the premier and Mr. Dinsdale and later the premier and
myself, the emphasis was on the desirability of our being able to assure the
government of Saskatchewan that water would be available from the Columbia
for consumptive purposes. When apparent satisfaction was given on this score
it was suggested that we might inquire whether or not water for the purpose
of generating hydroelectric power could be diverted. This of course would
have been contrary to (e) in the interpretation clause, and it would run
counter to what undoubtedly in the circumstances would be the wish of the
owner of the resource, that is the province of British Columbia.

There are fifteen expressions used in the treaty and they are defined. I
think that knowledge of them will assist in the understanding of certain parts
of this treaty which admittedly are very complicated.

The final paragraph in the interpretation section is a technical device to
avoid cumbersome language and to make it clear, whenever circumstances
require some action to be taken pursuant to the treaty it may be taken even
though such action had previously been taken pursuant to the treaty. This is
to avoid some of the complications that arise in international agreements.

Article II, as you will see from the commentary on page 118, provides
for the basic plan of the treaty, which is the storage of water in Canada
at the three locations, Duncan, Arrow lakes and Mica, during the high flow
period of the summer months and its regulated release over the low period
of late fall, winter and early spring, in order to improve the flow of the
Columbia in both countries for power generation and flood control purposes.

In the agreement that Canada has with British Columbia, the latter has
agreed to construct these three dams at its own expense, and it has covenanted
that Canada is to have no financial obligations with respect to the financing
of these three projects. There is in the Canada-British Columbia agreement
a complete indemnification provided by British Columbia to Canada for any
act, apart from an act of God, not due to Canada itself which may cause
difficulties or a violation of agreed rights in the United States.

The storage reservoir of the dam at Mica will provide approximately 20
million acre-feet of storage but only 7 million acre-feet have been committed
for operation under the treaty for power purposes.

Then provision is made for when the construction of the projects shall
begin. The construction time schedule in Article IV, which is nine years for
Mica and five years for both Arrow lakes and Duncan, has been decreased,
as you will see from the terms of sale which will be referred to later on.

Article III provides that the United States agrees to make full use of
the improved stream flow brought about by the Canadian storages so that
the maximum benefits will be available to Canada. However, since the deter-
mination of Canada’s share of downstream power benefits is calculated five
years in advance and is a theoretical amount based on historic stream flows
rather than the actual amount of power produced at any given time, paragraph
2 of that article requires that the calculation of the downstream power benefits
must assume optimum use of the regulation provided by the Canadian storage.
The result is that Canada will receive the greatest possible amounts of power
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or, in this case, compensation therefor. There is provision that if the United
States operates its generating facilities in less than an optimum manner there
is no loss to Canada but rather to the United States.

The comment in connection with article IV appears on page 121. This
article contains the basic agreement of Canada to operate the storages at
Arrow and at Duncan lake, and the committed portion of the storage at Mica
for power generation and flood control downstream, and this should be read
with Annex A of the treaty.

Because of the importance of the operating plans for power generation,
a certain degree of control has been retained by the governments both of
Canada and the United States. The entities of the purchaser and of British
Columbia are free to formulate plans with the assistance of the Permanent
Engineering Board, a body that is provided for in the treaty. However, the
plans must be submitted to the governments for approval if they depart
substantially from those prepared for the previous years. Under this article
Canada’s obligation to operate for flood control is described by reference to
two periods of time. The first period is the initial 60 years of the treaty and
the second comprises subsequent years. We have already made reference
to the first period this morning; it is that period provided for in No. 1 and
that provided for in No. 2 on page 121.

It is significant, as is pointed out at the bottom of the page, that:

For the second period the obligation is to operate for flood control any
storage in the Columbia river basin provided by facilities existing
from time to time as specific flood control calls are made by the United
States entity.

There has been a lot of talk about this provision in the treaty, but the
fact is that Canada is not required under this obligation to build, create or
even maintain any particular project or dam unless the treaty is still in force
and maintenance of the dam is required for purposes connected with down-
stream power benefits. The obligation exists only if the flows of the Columbia
in Canada do in fact contribute to flood hazard in the United States. So if
Canadian development, including diversion, has removed this contribution
there is no obligation on Canada. The payment for this provision is set out in
article VI

However, when we come to the protocol it will be indicated that the
protocol modifies this obligation to operate for flood control so that no
greater degree of flood control protection can be called for than that permitted
during the first period. In addition, the protocol limits the frequency and the
extent of calls that may be made by the entity in the United States during
the 60-year period or the period longer than 60 years, and the protocol, as we
shall see, ensures that the Canadian operating entity and the permanent
engineering board will have a substantial role in determining whether or not
the need for flood control in the United States is real; and that is a change
from the provisions in the treaty.

Then article IV deals with the times when the storages are to commence
and so on.

Article V deals with the important matter of entitlement to downstream
power benefits. This is the article which establishes the right to one half
pf the increase in power generation of the United States plants owing to the
iImproved stream flow resulting from the operation of the Canadian storages.
Paragraph 2 of article V provides for the return to Canada of its share of
the doyvnstream power benefits. Of course, this has been taken care of by
!:he unique arrangement that has been made to make compensation initially
in the foz:m of money and not in the form of power; and thereby, of course,
tche question of transmission, which would cost roughly $2 million per year,
Is no longer a factor in effect, and, has been eliminated.
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The result of the sales agreement is not only that the amount lost in
transmission is no longer a factor, but that Canada, under the terms of sale,
has no longer the responsibility of finding markets for this power for at
least 30 years, because the responsibility for marketing rests entirely with the
United States.

Article VI deals with the question of payment for flood control.

Mr. KINDT: Mr. Chairman, I wonder if you would permit one question?
What was the total value which you gave us this morning, the value of the
power before the discounting at present takes place at 4} per cent?

Mr. MARTIN (Essex East): The sum of $274,000,000, Canadian, and
$254,000,000 American. The $64,000,000, American, is for flood eontrol.

Mr. KINDT: That is the discounted value at 4% per cent, discounting every-
thing to the present; that $274.8 million; that is what it comes to. Now then,
they must have an over-all benefit, the value of power over the coming 30
years which at our discount at present is close to $274 million. What is the
total figure before the discounting takes place? Do you get my point? You
must have had a total figure in order to arrive at $274 million.

Mr. MARTIN (Essex East): If you look at the table on page 96 that takes
it up to 1973 and the power benefits payment there would be $416.1 million.
It would vary every year; it is just a question of calculation. If you look at
the table on page 99 you will see the estimated Canadian entitlement during
the whole 30 year period. The agreed entitlement begins at 1968-69 at 113;
and in 2002-2003, it is 207. So every year there is a theoretical amount.

Mr. KixpT: It should be the actual amount.

Mr. MarTIN (Essex East): Well, it is the actual amount, but when you
deal with the future, you can only deal with it in theory.

Mr. KinpT: It has to be the actual amount discounted to the present, and
it is the actual amount that I am after. On the part of your engineers, we
know what 41 per cent of it amounts to, and I suggest we must have this
figure before we can analyse the situation properly in order to see if Canada
will come out fair at $274.8 million.

The CuAIRMAN: Now, gentlemen, I thought it was understood—of course
I am in the hands of the committee—there would be first of all a statement.

Mr. KinoT: Very well, I will hold my question over until tomorrow.

The CHAIRMAN: We may be able to get back to this question in a few
minutes. But if Dr. Kindt would be kind enough to hold this question until
immediately following the minister it would be helpful.

Mr. KinpT: That would be fine.

Mr. MARTIN (Essex East): I do not mind.

Mr. BYRNE: It is too wide.

Mr. Davis: I think the answer is that the minister mentioned the table
on page 99, of which the fourth column over is headed “agreed entitlement”;
this is the amount of energy each year and if you multiply that by 3.75 mills

- United States, those are the dollars due to Canada in each of those years.

Your Canadian dollar is discounted at 43 per cent, and you arrive at the
United States figure of $250 million odd.

Mr. MARTIN (Essex East): That is right. If you total the whole thing up,
you get an unreal figure; if you total it up to 1973 you get a figure of 416,
and if you add the others you naturally would get something bigger.

The CHAIRMAN: Let us go on with the presentation and if Dr. Kindt is
not satisfied with the answer he has received, he might be kind enough to
repeat his query.

20576—3
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Mr. MARTIN (Essex East): What the doctor is trying to do in effect is
really to show the great value, and you are projecting yourself away ahead;
and it only adds to the tremendous value at the end of the 30 year period of
this arrangement.

Mr. KinpT: Let us follow the Chairman’s suggestion and come back to
that later.

The CrHAIRMAN: All right, Dr. Kindt.

Mr. MARTIN (Essex East): I do not know whether the doctor had this in
mind, but I think the consequences of his question are very important, be-
cause it does show that at the end of a period the value of this arrangement
is away beyond the $501 million carried up to 1973. And we are projecting
our standard of value—only up to the nine years. When we projected that
much further ahead, we see what a tremendous economic advantage this
whole arrangement is to Canada.

Mr. KinpT: Was there not some question of jacking up the interest rate?
If that interest rate had been four or 3% per cent, this figure would have
been far greater than the $274 million at the present time.

Mr. MARTIN (Essex East): That is quite right.

The CHAIRMAN: It is self evident.

Mr. KinDT: Who decided on the 4% per cent? Those are some of the
questions we must get into later.

Mr. MARTIN (Essex East): That is the fair rate in the United States, and
that is the rate which is in current use in the United States.

Mr. KinDT: They use different rates.

Mr. MARTIN (Essex East): The power people will tell you that what I
just said is the situation.

Mr. Davis: The group that is doing the financing in the United States
are using what rate?

Mr. MARTIN (Essex East): They are using the rate which is the current
rate for them. Look at the February white paper page 174—(c), and I will
read it out, because this is an important point.

(c) The appropriate interest rate

In reducing future payments to their “present worth” or in raising
a figure of present worth to its value at a future date, a rate of interest
which is appropriate to the circumstances must be selected. In deter-
mining the “present worth” of a series of annual revenues which the
United States expected to earn from the disposal of Canada’s power
entitlement the United States used a rate of 4% per cent. This was
deemed to be the approximate rate at which the agencies concerned
in the United States could borrow or invest funds over a long term.
The lower the interest rate chosen, the larger will be the ‘“present
worth”.

In article VII—no, we are still on article VI “payment for flood control”,
it is set out, and I do not think we need to add any more than what is stated
there, particularly in the final paragraph. We dealt with the determination
of downstream power benefits. Now we are in the determination of the down-
stream power benefits in article VII, that is, the method of calculating the
downstream benefits which are stated there, and I do not think it requires
any further comment except an examination.

Article VIII of the treaty deals with “disposal of entitlement to down-
stream power benefits”. I think there are some points here, because it should
be noted that item three of the protocol provides that the exchange of notes

IRRRUS——————_
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provided for in article VIII (1) of the treaty shall take place contemporaneously
with the exchange of the instruments of ratification of the treaty provided for
in article XX of the treaty.

The general conditions and limits of sale to follow are outlined in the
attachment relating to the terms of sale:

Paragraph (1) permits sale in the United States of portions of
Canada’s downstream power benefits if such sales are authorized by an
exchange of notes between the two governments. This article envisages
that the arrangements for the initial disposals would be made only after
ratification of the treaty.

The date for ratification is October 1.

Paragraphs 3 and 4 of Article VIII which protect Canada against the
unauthorized use of any portion of Canada’s downstream power benefits and
which also protect the United States against Canada selling surplus power
below market prices in the United States, are, of course, because of the terms
of sale, no longer of significance during the 30-year period.

Article IX deals with the variation of entitlement to downstream power
benefits. There is one undeveloped power site on the main stream of the
Columbia river in the United States. The economics of that are said to be
marginal. The United States is permitted under certain circumstances to require
modification of the equal sharing of the downstream power benefits with regard
to this project; that is the one to which I think I made reference this morning,
Ben Franklin, which has to be agreed to subsequently and which would be the
subject matter of a separate agreement.

Article X deals with the question of stand-by transmissions. That has been
substantially modified because of the proposed sale of Canada’s entitlement to
downstream power benefits. Under No. 4 in the protocol Canada is relieved of
the stand-by charge and the United States of the obligation to provide this
charge. As I say, this means a saving roughly of about $2 million per year. So,
there is not much point in the rest of it because of Protocol No. 4.

Article XI deals with the use of the improved stream flow. This provision
ensures that the use of the improved stream flow by anyone to produce more
hydroelectric power shall take place only under conditions approved by the
appropriate authority. So far as Canada is concerned, the British Columbia
water rights act requires government approval of any use of stream flow for
POWEr purposes.

Now, we come to the important article, Article XII, dealing with the
Kootenai river development. Under this article the United States is given a five
year option to commence construction of the Libby dam. As we saw this morning,
this option is to be exercised by the United States if Canada is given written
notice and a schedule of construction. The full operation of the project must
begin within seven years of the time fixed for the commencement of the con-
struction in the schedule of construction, and this in turn must be within five
years of the date of ratification.

Under Article XIII (5), which must be read with this, Canada, of course,
is given full right to divert all the Kootenay river water in Canada above the
border othex: than the lesser of 1,000 cubic feet per second or the natural
flow of the river, if the United States does not observe the various time limita-
tions. That, of course, is a very important factor in the agreement made with
the United States. Canada will not be required to share with the United States
the flood control, or the substantial hydroelectric power benefits produced
downstream in Canada which amount to roughly 200,000 kilowatt years
per annum.

In view of this, Canada of course is to provide land required for the

reservoir, approximately 13,700 acres, at a total cost of around $12 million.
20576—33
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Now, Article XIII deals with the question of diversions; including the
question of diversion into the Columbia if the Libby project did not go through.
That, of course, is a very important consideration, because it meets practically
completely the argument of some of the critics who are opposed to the
Libby project.

Fundamental to the treaty is the provision of an improvement in the
stream flow of the Columbia in order to improve the power generation capa-
bilities of its water. As is pointed out at page 133, half way down in the com-
mentary, if follows then that any substantial diminution of the quantity
of water in the river would strike at the root of this principle and would
substantially reduce the benefits that would normally result from the treaty
arrangement. It was, therefore, reasonable and necessary to provide, we argue
in this article, that neither country could interfere with the natural system of
water courses in the basin without the consent of the other. Having com-
mitted the waters of the basin to a joint use for power and flood control, it
would be manifestly unfair for one country to undertake development entirely
inconsistent with that committal.

This is addressed to the argument that Premier Lloyd makes with regard
to power. Obviously if you are going to use all of the Columbia water for
a purpose other than what is agreed between the two countries, you defeat
the purpose of that agreement; but an exception is made, and there is no
doubt about that exception. As we shall show when we come to the protocol,
we have a positive affirmation of this right. The right of diversion for con-
sumptive uses is clear.

The commentary goes on:

However, because of the importance to life of the consumptive aspect
of water resources it was agreed that the prohibition against diversion
would not extend to a diversion for a consumptive use.

There was some doubt on the part of many, some of whom are in this room,
in respect of the meaning of Article XIII with regard to consumptive uses;
there was some doubt with regard to what it meant. However, I submit there
can be no doubt now, because of the provision made in the protocol, of the
positive right of consumptive use. Since he is here, I might just as well say
that my colleague, Mr. Jack Davis, was very useful in this suggestion. So that
in addition to the right to divert for consumptive uses, certain diversions from
the Kootenay river to the Columbia are expressly authorized and these are
very valuable rights, rights which in effect allow Canada—and I emphasize
this—to carry out the whole of the Kootenay diversion in stages. These are
of particular importance since they will result in substantial power generation
in Canada at Mica and run of the river plants when such plants exist and
gel_leration is installed. I think these provisions compare favourably, from our
point of view, with the position of diversions under the Boundary Waters
Treaty of 1909 or under customary international law.

: T}_1e three sets of steps leading to the final maximum Kootenay river power
diversion are set out in the first, second and third categories at the top of
page 134. Then I point out, again with emphasis, in addition if the United States
does‘not b}zild Libby or if it violates any of the various time requirements set
opt in article XII, Canada may forthwith carry out the maximum Kootenay
diversion, which is the third stage described just immediately above.

I do not understand or agree with the objection taken to Libby but I can
understa.nd the enthusiasm of those who are in favour of the Dorr-Bull river-
Luxor diversion scheme. But, may I point out that it does not mean that that
scherpe cannot be pursued if it was thought desirable to pursue it in the event
of Libby not being proceeded with. But, as between the two, the evidence is

uncontestable in favour of Libby. The reason for that is contained in the next
paragraph.
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The timing of the three stages of diversion is consistent with economie
river basin planning. If the United States exercises its option to build Libby,
it clearly must be assured of continued flows of water of sufficient scale to
enable it to secure an adequate return for the investment it has made. Accord-
ingly, we have agreed not to divert water at all for 20 years. A delay of this
period is not likely to be of any important consequence to Canada as generators
will probably not be installed on the Columbia in Canada to use diverted water
for at least 10 to 15 years after ratification. While 20 per cent of the water can
be diverted after 20 years, an adequate flow must be left until a reasonable
amortization period for the Libby investment has expired, and this has been
set at 60 years. The timing of the second stage is consistent with planning for
further run of the river plants in Canada. The third stage, which is of ques-
tionable advantage, has nonetheless been retained as a protection against
changing circumstances.

In connection with the meaning of ‘“‘consumptive use” it should be noted
that a diversion carried out for a true consumptive use, such as irrigation, does
not cease to be an “authorized diversion” merely because the water while en
route produces hydro electric power—and I would ask Mr. Brewin to pay
great attention to this because I know he is interested in this question—either
incidentally or even as an integral part of the diversion scheme.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Does Washington agree
with you in that respect?

Mr. MARTIN (Essex East): Well, that is the treaty.

Mr. BREWIN: At a later time I would like to ask you for your authority
for the statement.

Mr. CaMeRON (Nanaimo-Cowichan-The Islands): This is Mr. Martin’s
comment.

Mr. MARTIN (Essex East): Well, our view of the treaty is as important as
any other.

Mr. CameroN (Nanaimo-Cowichan-The Islands): It is not if it does not
jibe with the view of the United States.

Mr. MARTIN (Essex East): We will satisfy you on this.

Mr. PucH: Was this a subject of the protocol?

Mr. MARTIN (Essex East): Not the question of power but the question of
diversion for consumptive use is.

Mr. PucH: Power did not come into it, and that is your interpretation.

Mr. MARTIN (Essex East): Yes, and I have had no indication there is any
disagreement. We have had a lot of discussion about this during the stage
of negotiations; this interpretation was given by me and I am reminded by
Mr. Robertson that there has been no contrary position taken. But, this does
not mean to say there could not be. Any treaty is subject to all kinds of inter-
pretation and no one knows that better than Mr. Brewin, who is a very
good lawyer.

Mr. BREWIN: Thank you, Mr. Martin.

The CHAIRMAN: May we proceed. I would ask the Secretary of State for
External Affairs not to provoke the members of the committee into asking
further questions at this time.

Mr. Puca: Mr. Martin loves handing out bouquets.

Mr. MARTIN (Essex East): I did not know I was provoking anyone by
giving a compliment. I am just trying to get some relief because I have had a
very tough day.

Article XIV of the treaty provides for the arrangements for implementation.
The actual day to day operations of the Canadian storages and facilities will be
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carried out by operating entities designated by each government, and para-
graphs 2 and 3 of the article of the treaty set out their powers and duties.
As we noted earlier today, the British Columbia Hydro and Power Authority
will be the operating entity in Canada and in respect of the United States it
is expected there will be a new organization which will be made up of the
federal power distributing system, the Bonneville Power Administration in
Portland, and the army Corps of Engineers in the Pacific northwest.

Finally, I call your attention to the paragraph at the top of page 137. It
might be thought that it would follow from the proposed sale that the Canadian
entity, for at least the 30 year period, had no interest in the annual calculation
of benefits and related matters; however, such is not the case. The terms of sale
in section B.4 expressly prevent any impairment of the equality and freedom
described above. Notwithstanding sale, the Canadian entity continues to have
a real and important interest in the joint activities contemplated by this article.

Article XV makes provision for the Permanent Engineering Board, sets out
its constituent character and recites some of its obligations. The board will
consist of four members, two appointed by Canada and two appointed by the
United States.

The agreement between Canada and British Columbia provides that British
Columbia may nominate one of the two Canadian members

The purposes of the board, apart from some of the assigned duties of adju-
dication, are to assemble and keep records of the flows of the Columbia river
and the Kootenay rivers, to report and review for the two governments the
activities of the operating entities and to help these resolve any differences that
may arise between them in the operation of the storages and the calculation
of the downstream power benefits.

Article XVI relates to the question of the method for dealing with settle-
ments of differences. Provision is made for a reference by either government
to the International Joint Commission. This is the general procedure established
in the treaty for the settlement of disputes. However, if the commission delays
beyond a period of three months in reaching a decision either government may
then refer the matter to a special arbitration tribunal.

Article XVII provides in an affirmative way for certain legal matters. It
deals with the question of restoration of pre-treaty legal status.

It makes clear in an affirmative way that once the special legal regime
relating to the Columbia river basin as established by this treaty comes to an
end as a result of its termination, the legal regime prevailing prior to the
coming into force of this treaty, including the Boundary Waters Treaty, will
again apply to the basin. This article should be read in connection with item
12 of the protocol which underlines the principle that the special legal regime
of the Columbia does not establish any general principle or precedent appli-
cable to waters other than those of the Columbia river basin.

Vit Article XVIII deals with the question of liability for damage, and this
1s Important.

Each country is liable to pay compensation to the other for losses of hydro
electric power resulting from breaches of the treaty that were not brought
about by war, strike, major calamity, act of God, uncontrollable force or main-
tenance curtailment. Liability of each country to the other for other breaches
of the treaty, negligence and related conduct is accepted with damages payable
as set out in the mentioned subarticles.

Paragl‘aph. 2 represents a major effort to eliminate damage claims. No per-
son in the Umted §tates of America, as distinct from the government, may
make a claim against Canada on account of any damage, no matter how

cau.sed. Each country must look after the matter of compensating its own
residents for any damage they may suffer.
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Each country agrees to take every step to minimize all losses and to
alleviate as far as possible any damage or injury occurring or about to
occur.

Paragraph 4 excuses Canada and the United States from strict compliance
with the construction time schedules. However, the pre-payment flood con-
trol payments to Canada are reduced under Article VI until the service is
actually provided. When we come to dealing with this in greater detail you will
want to look at the agreements between Canada and British Columbia to see
the extent to which Canada has been indemnified.

Mr. Robertson has just handed me the relevant clause of the Canada-
British Columbia agreement wherein it is provided that British Columbia shall
indemnify and save harmless Canada from and in respect of any liability of
Canada to the United States of America arising under the treaty.

The period of the treaty is dealt with under Article XIX. The treaty may
remain in force indefinitely. However, either Canada or the United States
may, by giving the appropriate notice, bring the treaty to an end once it
has been in force for 60 years. The period of sale, however, of the down-
stream benefits is for 30 years.

Some provisions of the treaty are not terminable. The section on rights of
diversion granted to Canada under Article XIII cannot be terminated. The
protection given to Canada under Article XVII with respect to the restoration
of the pre-treaty legal status is not terminable. It is provided that if the treaty
is terminated before the end of the useful life of the dams at Arrow lakes,
Duncan lake and Mica creek, then Canada’s obligation to provide certain
of the flood control described in Article IV remains in force until those dams
are retired from use.

Paragraph (d) provides that if the treaty is terminated before Libby dam
has reached the end of its useful life, which means before the date on which
it is permanently retired from service, by reason of obsolescence or wear and
tear, then the permission given by Canada to the United States to operate Libby
continves to bind Canada to keep the land available for the reservoir until
Libhy’s useful life is ended. Those are the only non-terminal provisions of the
treaty and they are understandable ones.

Mr. Ritchie thinks I should read the last sentence. It states that if after
the termination of the treaty Canada requires any of the Libby reservoir area
in Canada for use in diverting the Kootenay river, it may do so notwithstand-
ing Libby’s continued existence.

Article XX deals with ratification.

The procedural situation is this. We have presented parliament with a
reso'ution referring this treaty and the protocol pursuant to commitments
made by an administration to this committee. The government has signed the
treaty. It has exchanged notes with the United States. As far as the govern-
ment of Canada is concerned, it has taken a step which, for it, is irrevocable.
We have declared it as a matter of policy to be a good treaty; we believe this
to be a good protocol and we believe that we have got good agreements in the
conditions of sale. As far as we are concerned we have taken our decision.
We have entered into a solemn commitment as a government with the govern-
ment of the United States. The government of the United States has ratified
the treaty but we have said in our negotiations with them that we would not
ratify the treaty until such time as this matter had been brought before par-
liament and referred to an appropriate committee. That step has been taken.
I need only add that the deliberations of this committee are of the greatest
consequence. The exchange of the instruments of ratification is the act which
brings the treaty into full force between the two countries and until that time
the treaty has no binding effect.
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The final Article, XXI deals with the requirement under United Nations
charter for registry of all treaties between member states.

Now, pages 145 to 157—before the protocol, I think speak pretty well for
themselves.

Mr. BREwIN: Mr. Chairman, I wonder whether I could interrupt for a
moment in order to find out how long we propose to go on. The minister is now
coming to a new section, as it were, in his presentation. Some of us are very
much interested in what is going on in another part of the house here. I do
not know whether you intend to proceed or not.

The CHAIRMAN: Mr. Brewin, do you wish to move an adjournment?

Mr. BREwIN: I do not want to push my views over those of other members
of this’ committee.

Mr. DEacaMAaN: Would it be possible for us to adjourn at this time as a
very interesting debate is going on in the house?

Mr. MARTIN (Essex East): You mean more interesting than this?
Mr. BRewin: We will be able to have you again.
Mr. DEACHMAN: As you said yourself, this is irrevocable, but it is a ques-

tion which sounds a good deal less irrevocable than what is going on some-
where else. Could we meet this evening?

Mr. MARTIN (Essex East): I cannot do that.

Mr. ByrNE: The debate in the House of Commons is purely academic
while the debate here is technical.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): How long will it take
the minister to complete his presentation?

Mr. MARTIN (Essex East): Three-quarters of an hour.

The CHAIRMAN: Gentlemen, may we continue?

Mr. BREWIN: I hope the minister will not think that I think his presenta-
tion is less interesting than what is going on in the house.

Mr. MARTIN (Essex East): I will not irrigate past you in your absence.

Well now, gentlemen, the position in regard to the protocol is as follows,
that the President and the Prime Minister met at Hyannis Port and the Prime
Minister indicated that there were some matters which we thought could be
improved. We recognized the constitutional position in the United States that
the treaty having gone before the appropriate legislative body and having
been ratified, that if we were to negotiate de novo it would be necessary to
go back to the legislative body in the United States. We thought it was desirable
not to do this for reasons which I think are clear. However, we did get from
the executive head of the government of the United States an assurance that
we could negotiate for a protocol to embody what we believed would be
desirable modifications.

As I have said, I believe that the treaty of 1961 is a good treaty—and I
repeat that—and also that what we have done in the protocol is to make
it a better treaty. In addition to that, what we have done is to get an agreement
that sets out the respective obligations of two Canadian jurisdictions. There
was no agreement between the government of British Columbia and the
government.of Canada up until 1963. The government felt that this was a
dangerous situation, not because there was not the fullest confidence by both
governments in the integrity of one another but in matters involving such
important 'considerations as these we felt that it was important that there be
a clear ert!:en understanding of the position of both governments to take care
of any contingency in the future. That is the reason for our insistence on an
agreement with the government of British Columbia. Likewise, we took the
strong position, as I have mentioned, that contemporaneous with our seeking
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i in the treaty by way of a protocol, we \fvould have to
licgsigsitolrxlnl‘;lx::frrvfen?e éarde d as a fair price. This was the subject matter of
understandable negotiation between British Columbla' and Canada, and we took
the position that as we were not going to pay anything towards the cor}struc-
tion of the projects in any way it was only r}ght that we should recognize the
position of the province of British Columbia 1: t’d;is mattlzr.h s il

i itish Columbia that he wou ave to be satisfie
as toI tt}(x)édpt-til:ep;r?crin }c;gtofnlsrwould have to be satisﬁgd that the price obtained
was one that would meet at least the cost of thg pIZOJects and would nc_)t sadd}e
the federal government with any financial obligation whatsoever. This condi-
tion of sale was established when we reached this agreement.

i ins on page 158 and which is an annex to the
exchgr}:geg)?o;%izls (‘;;h.;g}rllugig 20, 1962 between the governments of Canada .and
the United States signed by Mr. Rusk ancll rpyself sets out what'we believe
are improvements as a result of the negotiations that took place in 1963 and
1964. _

i comment here directed to Mr. Hermd_ge. ¢ reg.ret
he isInZ}'zo;:égelll)ﬁ It%zrirl]lax}:falie the comment and he can take note of it. Speal‘{‘mg
in the House of Commons, Mr. Herridge made reference to the phrase “the
related storage” which will be found in subclause (1) of article 1 of the
protocol. Mr. Herridge questioned the interpretation of thgse words on March 5,
and I just want him to know, when he returns, t_hat I will deal with W.hat he
regards as a very important series of words in that clause appearing on
page 158.

The comment on page 159 sets out the provisions of the p}‘otocol.

Comment—As explained in the ::iomm;emic on _ar;clcles v a;d tYI

ndertaken to provide flood protection 1n two ways. Firstly,
icixar;i(:irﬁasfol; payment of p$64,400,000 U.s., 8,450,000 acre-feet of the
storage at the three Canadian dams yvlll be .ope‘rategi in accordax}ce
with flood control operating plans during the 1n1.t1a1 sixty-year period
of the treaty. Secondly, other Canadian storage will be operated as and
when required in accordance with ﬁopd cont.ro.l 'call.s made by ?he
United States entity. For calls made during the initial sixty-year period
Canada receives a total of $7,500,000 U.S. in four equal payments for
the first four flood control periods, as well as an amount of power
equal to all power lost by Canada in gplel'"atm.g to comp1y~w1th each
and every call. For calls made after the initial sixty-year DGFIOd_Canada
receives compensation for all economic lpss to Canada: which includes
but is not limited to loss of hydroelectric power. D_urlr}g both periods
all calls can only relate to facilities in fact being mgmtamed by Canada
at the time the call is made. Canada is not required to construct or
maintain any facilities for the purpose of these flood control ealls.
Moreover, if Canadian development, particularly diversions, has re-
moved the flood hazard Canada has no obligation in this respect.

It is with these calls for flood control operation that this item of
the protocol is concerned. The federal government was concerned with
several aspects of these calls. Firstly, neither the Canadian operating
entity, Canada, nor the Permanent Engineering Board had any say in
determining whether the need for the flood control call was a real need.
Secondly, there was no requirement that the United States should
exhaust its own existing facilities before calling on Canada.

Thirdly, no limit was placed on the degree of flood control that could be
required from Canada. Lastly, calls could become so frequent that they would
interefere with the effective operation of Canadian facilities for our needs.
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It will be seen that item I in the protocol improves to a very great degree
our position regarding these calls for additional flood protection. Of first
importance is the establishment of an objective test to determine whether
flood control is actually needed and the recognition of the right of Canada
to have a substantial voice in determining the extent and frequency of these
calls.

It should be noted that notwithstanding this improvement of Canada’s
position, the amounts of compensation payable to Canada have not in any way
been altered.

The scheme of item 1, requires that the United States entity making the
additional flood control call must submit its request to the Canadian operating
entity, which is given the right of rejecting or suggesting modifications to the
call. If agreement between the entities cannot be reached, the call is then
submitted for examination to the Permanent Engineering Board, which is a
joint United States-Canada body. Its decision will be binding on both entities.
However, so that the possibility of the loss of life will be avoided and damage
to property minimized, we have agreed that the call will be honoured in the
event that the board does not agree on the need for the call.

Item 1 is quite specific about when the United States can call for addi-
tional flood control. During the initial 60-year period of the treaty, calls for
additional storage can only be made if the flood peak at The Dalles, Oregon,
would exceed 600,000 cubic feet per second, the level of flood control at
present desired by the United States, after the use of all storage facilities which
existed or were under construction in the United States portion of the basin
in January 1961, as well as the storage at the Libby dam and the 8,450,000
acre-feet of basic flood control storage provided by Canada. Thus, only a flood
of major proportions would require the use of additional Canadian storage
during this period.

After the initial 60-year period, calls upon Canada for flood control opera-
tion can be made only if the flood peak at The Dalles would exceed 600,000
cubic feet per second after the use of all storage facilities which existed in
the basin in the United States at the expiration of this 60-year period.

So, I think, it is correct to say that Canada is effectively protected against
an undue number of calls.

Mr. Ryan: It would also appear to me that the calls are no longer
arbitrary, they are limited. There is a tremendous improvement here.

Mr. MARTIN (Essex East): Well, I think it is a very great improvement
and it deals with one of the main criticisms that was levelled against the
argument that Canada had laid itself open to a continuing obligation on the
United States.

Now number 2. The provision is that in preparing the flood control
operating plans in accordance with paragraph 5 of Annex A of the treaty, and
in making calls to operate for flood control pursuant to Articles IV (2) (b)
and IV (3) of the treaty, every effort will be made to minimize flood damage
both in Canada and in the United States.

It is of considerable importance that while substantial flood control protec-
tlon‘to Canada is automatic when the treaty projects are in operation, the
specific inclusion of Canadian needs in the determination of flood control plans
Was‘not provided for in the treaty and is an important addition to the document.
I think we are again indebted to Mr. Davis because he was one of those who
insisted t'hat we should try to get this addition in the protocol.

_Coming to 3, you will see that the exchange of notes provided for in
Article VIII (1) of the treaty shall take place contemporaneously with the

exchange of the instruments of ratification of the treat rovided f i
Article XX of the treaty. T e
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This comment here is important:

The sale of Canada’s entitlement to downstream power benefits for
30 years as now planned, and the absence of immediate markets for the
power in Canada, makes it essential that assurance of purchase is made
either before, or contemporaneously with, ratification of the treaty by
Canada. The protocol requires a simultaneous exchange of ratifications
and acceptance and conclusion of the initial sale agreement. This advance
sale makes it possible to determine ahead of time how the proceeds of
sale will relate to estimated cost. Also the difficulties in finding a market
for Canada’s downstream benefits, for at least 30 years, is no longer
a concern of Canada.

This is a very vital result.

Coming to 4, I think I need not read the protocols.

The standby transmission charge payable by Canada under the
treaty could have amounted to as much as $2,000,000 a year. The protocol
eliminates this charge during the period of sale in the United States of
Canada’s downstream power benefits.

Then coming to 5 we see at the top of page 162:

Inasmuch as control of historic streamflows of the Kootenay river
by the dam provided for in article XII (1) of the treaty would result in
more than 200,000 kilowatt years per annum of energy benefit down-
stream in Canada, as well as important flood control protection to
Canada, and the operation of that dam is therefore of concern to Canada,
the entities shall, pursuant to article XIV (2) (a) of the treaty,
co-operate on a continuing basis to co-ordinate the operation of that
dam with the operation of hydroelectric plants on the Kootenay river
and elsewhere in Canada in accordance with the provisions of article
XII (5) and article XII (6) of the treaty.

The comment on that shows that we will benefit from the operation of
Libby and makes more specific the obligation of the United States to co-
ordinate the operation of that dam with the Kootenay plants in Canada where
that would not be against the interests of the United States.

With regard to protocol 6, the two countries are in agreement that article
XIII (1) of the treaty provides to each of them a right to divert water for a
consumptive use.

If there was ever any doubt about this right under article XIII of the
treaty, it has certainly now, for consumptive uses including municipal use
been adequately dealt with in this provision of the protocol: 1

Any diversion of water from the Kootenay river when once instituted
under the provisions of article XIII of the treaty is not subject to any
limitation as to time.

I think that the comment here is vital:
Although it was intended that any diversion from
the Columbia under the treaty could continue in perpetg;fylf)?l%teeril: )\’N;o
properly instituted, doubt was expressed that the wording of the treats
made it clear. This item assures that once a diversion of Koote d
waters is undertaken by Canada it may be continued forever. e
Doubt was also expressed whether article XIII (1) of the treat
in a positive enough way, gave Canada the right to make diversions o};
Columbia waters for consumptive uses such as irrigation, domestic and
municipal needs. Argument will be prevented on this point by this item’s
re-affirmation of Canada’s right to make such diversions.
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In connection with the definition of “consumptive use” in the treaty
it should be pointed out that the fact that water being diverted for a
consumptive use such as irrigation also produces hydroelectric power en
route either as an integral or incidental part of the total operation
does not result in that diversion ceasing to be a diversion for a con-
sumptive use.

This was pointed out in the correspondence with Premier Lloyd. Mr.
Dinsdale had pointed it out even before this change in the protocol.

The seventh provision in the protocol deals with the operation of the
Canadian storage in accordance with the operating plans.

This is a rather technical clause and I think I need not spend time on it,
but in connection with it I hope we will have some comments made later by
Mr. MacNabb and others. The comment of course is important. There was
some concern that the treaty gave the United States control over the operation
of Canadian storage for power production in Canada. It cannot be easily
substantiated that the treaty supports this concern. The consequence of this
item in the protocol is to establish this clearly. The sense and essence of our
plan of operation provides that it must be jointly agreed upon, and it must
take into account the advantages now possible within Canada. You will note
in paragraph (d) that Canada is given full discretion as to the detailed opera-
tion which will give the monthly storage quantities required by the agreed
operating plan drawn up five years in advance.

Item 8. The eighth provision of the protocol deals with the stipulation of
the 20 year period of stream flow to be used to calculate the downstream power
benefits. This likewise is a technical one, but it is a vitally important one. I
might as well read the first comment. The treaty stipulates that unless other-
wise agreed, a 20 year period of stream flow record is to be used to calculate
the downstream power benefits. Under this item a 30 year period of record is
to be used instead. Twenty years was mentioned in the treaty, but we are
using the longer period, and the use of the longer period of record has the
effect of increasing the average flows under study, thereby increasing the need
for control by Canadian storage and resulting in an average increase in
Canada’s downstream energy benefits of approximately 500,000,000 kilowatt
hours annually, or an increase of about 18 per cent of the total energy benefits.
So it will be seen that this represents a very substantial gain.

Item nine is a technical one, but nevertheless a very vital one, but I think
it would be better to leave it for the engineers to comment upon.

Item ten is very important and I shall confine myself to the first paragraph
in the comment. The protocol requires that in the calculation of Canada’s
capacity benefits, the power used to drive the irrigation pumps of the Banks
equalizing reservoir (at the Grand Coulee project) be considered as part of the
general system load rather than a station service load of the Grand Coulee
plant, thus increasing Canada’s capacity benefits by five per cent to seven per
cent.

I shall look forward to hearing Mr. MacNabb tell us of the technical
significance of this, which is regarded as of the greatest consequence.

Item 11 in the protocol touches on the question of the payment to be
a.dded to the $64,000,000 amount if flood control storage is available ahead of
time. In article VI of the treaty there is a provision for reduction in the
$64,4.00,000 United States payment for flood control if Canadian projects are
%ate In commencing full operation. No provision is made in the treaty for an
mcregse in the event that Canadian storage becomes operative earlier than
required. This item allows for an upward adjustment of the payment to Canada
if the storages are completed earlier than planned.
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Item 12 of the protocol records the agreement that no new principle of gen-
eral application is established by Treaty and that there is no detraction from the
application of the Boundary Waters Treaty of 1909.

Now, it is not my intention to add to our statement beyond saying that
the terms of sale of the Canadian entitlement are to be found in the remaining
pages, 167, 168 and 169; and that the agreements with British Columbia are
summarized at pages 170 and 171; these documents in their full extent are to be
found in the February white paper which was tabled when I made my in-
troductory statement in the House of Commons.

This is a review of the case as we see it. It is a review which will be
supported by our technicians and our engineers, and is one which I believe
will be supported by the owner of the resource, British Columbia; and it is a
review which will be supported and indeed augmented by independent witnesses
whom I hope it will be possible for this committee to call. I thank you very
much for your patience.

Mr. KinpT: I have one question, Mr. Chairman. I wonder if the minister
would once again state what the position of the government would be had it
ratified this treaty and everything else, and if this committee should bring in
additional recommendations for improvement? As I understand it our function
here is to improve this treaty.

Mr. MARTIN (Essex East): No, not at all

Mr. KINDT: Well, to improve the situation with respect to Canada.

Mr. MARTIN (Essex East): No, your function is to indicate whether you
approve of what the government has done, whether you approve of this treaty,
and whether you approve of the protocol, whether you approve of the sales
agreement and the conditions of sale. That is the function of the committee.
Any variation of it would of course involve a repudiation of the position taken
by this government or by its predecessors in regard to the treaty.

Mr. KinpT: Does this not put the committee into the position of being
pretty much a rubber stamp?

Mr. MARTIN (Essex East): Not at all. By careful study I think you can
bring out the merits of various arguments, but we have agreed, as I stated in
parliament, that after we had negotiated with the United States, after we
had got a satisfactory price, after we had made modification which we thought
desirable and possible, then we would enter into an exchange of notes with
the United States, which we have done. But before we would ratify, we would
come back to parliament and parliament could accept the course taken by the
government or reject it.

Mr. BYRNE: I was simply going to ask the minister if when the former
ad.minis"cration suggested that the treaty be put before a parliamentary com-
mittee, it was prepared to have it at that altered in any way?

Mr. MARTIN (Essex East): Of course not. The treaty was signed in Wash-
ington, by the President of the United States, by the Secretary of State for
the United States, by the Prime Minister of Canada, and by the Minister of
Justice. The treaty was not in that form submitted to parliament because there
was not an opportunity to do so. But under our practice, the government of
the day takes its responsibility. It negotiates a treaty with another countr od
it takes its responsibility, and having taken its position and responsibilit ytin
it asks parliament to approve or to reject. That is the constitutional pz;itioer?

Mr. Davis: Is it not correct that ratification i i :
of the executive? G PN e

Mr. MARTIN (Essex East): That is right. There is no law which requires
us to come to parliament or to refer the matter to a committee.
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The negotiation and signing of a treaty are an executive responsibility.
However, we said that before ratification we would submit the accomplishment
or the results of our efforts to the committee for its approval and to parliament;
that is what we have done. That was the policy indicated by the former
government in respect of the treaty of 1961, and it is the practice always
followed by governments in respect of international engagements under our
political system, because it is an executive responsibility.

Mr. KiNpT: My purpose in asking the question was just to put it on the
record. I have no objection. It is just a question of everybody being of one
mind.

Mr. MARTIN (Essex East): We had to make this very clear to the United
States authorities during the negotiation. When we began the negotiation
with the United States authorities, I outlined the situation as I have done
right now to you. They had pointed out that they had ratified the treaty, that
they had not delayed it, and so on. I said, notwithstanding the fact that we
as an executive have decided on this, under our practice we are committed
to come back to parliament. We stated that we proposed to do this before the
treaty is ratified.

Mr. ByrNE: It would be fair to say, then, that the government must stand
or fall by this.
Mr. MARTIN (Essex East): The government will stand or fall by this.

Mr. ByrNE: And if it were determined that this treaty should not be
ratified, then this government would have to go to the people or have some-
one else ratify it.

Mr. MARTIN (Essex East): This government no longer would be in office.
But, this is a good treaty and we do not have any hesitation in recommending
it,

Mr. DiNSDALE: Mr. Chairman, I do not suppose this is the time for general
questioning, but I would like to clear up one point while the minister is here.
During his presentation at several points he said there was no agreement
between the federal government and the government of British Columbia with
reference to the terms of the original agreement. While this might be true in
a formalized sense, would he not say—

Mr. MARTIN (Essex East): What I meant is there certainly was no written
agreement ever produced between the two which I ever saw. In making that
statement I was not seeking to be controversial, because I am not.

Mr. DinspALE: I am asking this question by way of clarification. Would
the minister not say that the government of British Columbia, through its
representatives, did approve of the terms of the initial treaty?

Mr. MARTIN (Essex East): Well, in fairness, I was not part of the nego-
tiating team at that time; it was another administration. You were a dis-
tinguished member of that administration. You are in a position to state
what happened. I do not think it would be proper for me to say what I believe
to have been the nature of the negotiations or the arrangements between
British Columbia and Canada. All I know is that when I took on the responsi-
bility there was no agreement; there was no firm understanding. I came to
the conclusion early that before beginning any negotiations with the United
States, I would want to have it clearly understood between Canada and British
Columbia what their respective attitudes towards the matter were. It was as

a 1:e§u1t of a period of negotiation that we did make the first agreement with
British Columbia. There was no such agreement before.

Mr. PucH: In writing.

)
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Mr. MARTIN (Essex East): In writing. I am not saying there was not an
understanding. I am not entering into that element because I know nothing
about it. There are at this table officials who were part of that earlier negotiating
team, and I would not want to embarrass them any more than I would want to
talk about something about which I cannot have any first hand knowledge,
except that there was no agreement before me, and this I insisted on having
in writing before I began having my negotiation with the United States.

The CHAIRMAN: Mr. Dinsdale, you know that the steering committee
authorized me to invite the Hon. Davie Fulton to appear before us if he would
be kind enough to do so?

Mr. DINsDALE: Yes. I was going to make the comment—I appreciate the
minister’s remarks—that perhaps this point can be clarified when Mr. Fulton
is before this committee. I can well understand the minister’s desire to get some
written agreement, because there were changes of position following the original
discussions.

Mr. MARTIN (Essex East): This is a very vital and very important matter
to Canada; it is one in respect of which I have no desire to derive any political
advantage.

Mr. LEBOE: Mr. Chairman, I understand there are three or four responsible
members from the government of British Columbia who are coming here, and
Mr. Fulton, so that matter easily can be cleared up by these persons.

Mr. MARTIN (Essex East): Mr. Bonner and Mr. Williston both have assured
me they will be prepared to come here and, as a matter of fact, Dr. Keenleyside,
who was a valuable member of our negotiating group, along with Mr. Kidd and
Mr. Kennedy. Mr. Kennedy from British Columbia is here. I would not want
anybody to believe, because I pointed this out, that I was taking issue with Mr.
Fulton. I have paid my tribute to the way Mr. Fulton had conducted the
negotiation, and I do not take anything back in that regard. All I am saying
is from my position I was faced with this difficulty that I thought it was
desirable to have a written agreement with British Columbia. I would have
thought that about any provincial government; it was not because it was the
government of British Columbia; it was not a question of integrity but a question
of a simple official position which I thought was desirable to adopt.

Mr. FLEmING (Okanagan-Revelstoke): Also, perhaps, as a result of the
experience of Mr. Fulton with the government of British Columbia.

Mr. LEBOE: And the people of British Columbia.

Mr. MARTIN (Essex East): I will make no comment in a political arena
about which I have little or no interest.

The CHAIRMAN: We have a motion by Mr. Haidasz, seconded by Mr.
Cameron, that we adjourn.

Motion agreed to.
The CHAIRMAN: Might we arrive promptly at 10 o’clock on Thursday.
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APPENDIX “A"

CORRESPONDENCE Between MINISTERS OF THE GOVERNMENT OF
CANADA AND PREMIER W. S. LLOYD OF SASKATCHEWAN
RELATING TO DEVELOPMENT OF THE COLUMBIA RIVER
BASIN IN CANADA

REGINA, June 21, 1962.

Hon. Walter Dinsdale,
Minister of Northern Affairs and

National Resources,
OTTAWA.

Dear Mr. Dinsdale:

Prior to the recent federal provincial conference on a national power trans-
mission grid, my colleagues and I had an opportunity to consider several
questions associated with the future development of the Saskatchewan river
system. Some of these questions, although related to the question of a national
power grid and mentioned briefly in our written submission to the conference,
are essentially regional in character and it didn’t seem appropriate to raise them
for general discussion at the conference. I should like to draw them to your
attention now.

We are particularly concerned about the adequacy of the flow in the Sas-
katchewan river system to supply future demands in the prairie region, the
need for an early study of possible diversions from other basins into the Sas-
katchewan and any terms in the proposed Columbia treaty that might preclude
certain diversions.

As you know, the Saskatchewan-Nelson drainage basin is the major source
of surface water in the Prairie Provinces. We have other rivers in Saskatche-
wan, for example the Qu’Appelle and Souris, but their flow is not adequate to
meet the existing demands on them. Future development in the Qu’Appelle
basin, which includes the cities of Regina and Moose Jaw, will be based, among
other things, on water imported from the South Saskatchewan. The lignite
coal beds in the Estevan area offer tremendous possibilities as a source of
low cost power but large scale utilization of this resource hinges on the feasi-
bility of diverting water from the South Saskatchewan into the Souris. Allied
with this are possibilities for greatly augmenting flows in Moose Mountain,
Pipestone, and other adjacent creeks which would make it possible to consider
irrigation, recreation and wildlife development for large areas in the dry south-
eastern corner of the province. It is quite probable that in the future we will
have to consider similar diversions into other water-short areas to serve grow-
ing agricultural, municipal and industrial needs.

The available flow in the Saskatchewan, however, is limited and a large
portion of the flow has already been reserved. According to the 1960 annual
report of the Prairie Provinces Water Board, over 5 million acre-feet of the flow
of the South Saskatchewan has been allocated or reserved for consumptive use
on existing or proposed projects. This is 45 per cent more water than the mini-
mum recorded flow of the river and amounts to 70 per cent of the average
annual flow.

.I understand that these reservations are mostly for irrigation and other
pr0]ect.s adjacent to or supplied directly from the river. Although it will be
some time before these projects are fully developed, it may become necessary,
or at le.ast desirable, to expand the scope of such projects in the future. And, as
I _mentloned, future growth in other regions like the Qu’Appelle and Souris
will depend among other things, on the extent to which water can be imported
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from the Saskatchewan. In view of this, it would seem that in spite of the best
conservation of water, secured by the South Saskatchewan and other like
projects, the Prairie Provinces face a water shortage that could become acute
within the next thirty to fifty years.

The gradual depletion of flows for consumptive purposes will also have
an effect on the power potential of the system. During the past three years we
have been studying the feasibility of developing several sites downstream of
the South Saskatchewan dam. It appears probable that the entire head on the
South Saskatchewan between the dam and the forks, and on the main river
between the forks and the Manitoba border, may be developed. This would
involve constructing a series of dams each forming a reservoir extending back
to the next dam upstream. Although less favourable, the North Saskatchewan
may be similarly developed. Estimates of future power requirements indicate
that most of this capacity could be absorbed over the next thirty years.

I would expect that a similar potential exists in the Manitoba and Alberta
portions of the basin. Manitoba is constructing Grand Rapids and I understand
is investigating the potential on the Nelson. Alberta is constructing the Brazeau
and there are reported to be several storage sites on the headwaters of both the
north and south branches.

Because the flow in the system is limited, however, and more and more
of this flow will be diverted for consumptive uses, the total available energy is
small. If it were feasible to substantially increase the flow of the Saskatchewan,
in stages as and when required, the threat of a serious water shortage in the
prairie region would be removed. Furthermore, the potential hydro benefits
may well cover the costs involved. For these reasons we feel that ways and
means to increase the total flow of the Saskatchewan system should be studied
at an early date.

In recent weeks our advisers have been looking into the possibility of
diverting water from other watersheds into the Saskatchewan and there appear
to be several alternatives. I believe that some of these have been looked at
before, for example the Clearwater diversion from the north to the south branch
and diversion from the Athabasca into the north branch. In addition to these,
our advisers have examined several possible routes for diversion from the
Peace, Fraser, Columbia and Kootenay.

Although a great deal more work would have to be done on this, their
preliminary findings indicate the probable feasibility of stage by stage diver-
sions from these watersheds to meet increasing consumptive needs and power
requirements. Starting with those on the eastern side of the mountains, the
Clearwater diversion would appear to be the logical first step. This would not
increase the total flow in the system, however. Diversion from the Athabasca
into the north branch might come next, but the amount of water that could be
imported from that river is limited. The Peace appears to offer the largest
single source of additional water; perhaps up to three times the average flow
of the North Saskatchewan could be diverted, but like the Athabasca it would
increase the flow of only the north branch and mainstem. While the costs of
moving Fraser and Columbia water through the mountains are necessarily
higher, our preliminary estimates are in line with the costs of similar diversions
being undertaken in the United States. They may be accepable at a later stage
The importance of the Columbia and/or Kootenay diversion lies in the fact that-
it appears to be the only direct means to augment the flow in the south branch
of the river. For this reason, it may be desirable to undertake it prior to som
of the others. i

Although some of these diversions may be expensive, particularly from
the Fraser and Columbia, the costs may be returned several times both direct]
by power benefits and indirectly by permitting a higher level of industriai’

irrigation and other forms of economic development in the future. By 1966
20576—4 y
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as you know, our governments will have spent about $100 million to regulate
the flow of the South Saskatchewan river which averages 6,000 to 8,000 cubic
feet per second. The diversion of an equal or greater amount from other water-
sheds would at least double the energy available at all power sites on the Sas-
katchewan down to Grand Rapids and would substantially increase the energy
available on the Nelson river. Our preliminary examination indicates that the
value of this energy, much of which could be secured from existing installa-
tions, might well pay for the diversion costs.

We feel that the potential benefits of these diversions are so important to
the long-term development of the prairies, and if feasible so clearly in the
national interest, that the matter warrants a full and early study.

This question could be included within the terms of reference of the
proposed Nelson Basin study or even the study of a national power grid but
I don’t think this would be desirable. It would mean a considerable delay since
the Nelson study may take up to five years to complete after agreement is
reached and the grid study may take just as long. It might also complicate the
already difficult negotiations on the Nelson study.

As an alternative, we feel that it could be made the subject of a separate
study. The problem lends itself to separate treatment since it can be defined
within fairly narrow limits. In addition; the negotiations on the Nelson study
might be facilitated if the provinces concerned were assured of the feasibility
of increasing the flow in the basin, if and when required. The results of the
evaluation could be turned over to both the group set up to direct the Nelson
study and the group responsible for the grid study.

Since international as well as interprovincial waters are involved, I think
it would be appropriate for your department to undertake the study. If you
feel, however, that all the provinces concerned should be involved, my govern-
ment would be prepared to co-operate fully.

In the meantime, we feel that our advisers have examined this sufficiently
to urge that the Columbia Treaty should not be ratified without reserving the
right to divert a reasonable portion of the flow into other basins in Canada.
As the treaty now stands I understand it would prevent any diversion for at
least sixty years. By allowing downstream development to establish claims to
the water it might make diversion after the expiration of the treaty essentially
impossible. If diversion from the Columbia is feasible and required in the
future to meet increasing demands in the prairie region, the choice might
become one of using the entire flow of the Columbia for power generation in
B.C. and the U.S. or diverting a small portion of this flow into the Saskatchewan
to satisfy basic consumptive needs. Water so diverted might generate just as
much power in the course of its passage to Hudson Bay as it would en route
to the Pacific; but the whole of it would be generated in Canada in the one
case while about half of it would be developed in the U.S. in the other.

I would appreciate having your comments on this at your earliest con-
venience. If you would like to have your staff examine the results of our
preliminary examination of this matter I would be prepared to send you a copy
of our consultants report on it.

Yours sincerely,

W. S. Lloyd.
cc Prime Minister J. G. Diefenbaker.
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OTTAWA, June 28, 1962.
The Honourable Woodrow Stanley Lloyd,
Premier of Saskatchewan,
Regina, Saskatchewan.

My dear Premier:

Your letter of June 21st raises very important questions of policy relating
to diversions of water from British Columbia and Alberta into Saskatchewan.
They will require very careful consideration before I would wish to express
any views.

As you are fully aware, the water resources within a province belong to
that province. Any proposal for diversion of water from its natural course
inside a province to cause it to flow out of it would be a matter of great concern
to the province involved. Can you tell me whether wou have raised with the
other provinces concerned the possibility of water diversions and, if so, what
their views are? In addition, it would be much appreciated if you would let
me have a copy of your consultants’ report on this subject.

Yours sincerely,
Walter Dinsdale.

PREMIER’S OFFICE
REGcINA, July 24, 1962.

Hon. Walter Dinsdale,

Minister of Northern Affairs and
National Resources,

OTTAWA, Ontario.

Dear Mr. Dinsdale:

Thank you for your letter of June 28, 1962. I appreciate that my letter of
June 21, 1962, raised a number of significant policy questions and that you
will want to consider the matter carefully before commenting on it. At the
same time, I feel that the matter is of some urgency, particularly in view of
the pending ratification of the Columbia Treaty which I am led to believe
could effectively preclude future consideration of certain diversions.

We have not raised this matter with any of the other provinces concerned,
although, as you know, the possibility of certain diversions into the Saskatch-
ewan system has been discussed for many years. Following receipt of the
preliminary report of our advisers, it became apparent that not only inter-
provincial but also international waters would be involved and in view of the
over-riding concern of the federal government on the use of these waters, we
felt that you should be appraised of our thinking first.

As in the case of the proposed Nelson study and the grid study, I feel that
it would be most appropriate for you to raise this matter with the other
provinces. At least four provinces as well as the North West Territories would
be concerned in this and only the federal government could provide the ini-
tiative and leadership both to get a study under way and carry it through to
completion. Furthermore, as I mentioned in my first letter, negotiations on the
Nelson Study might well be facilitated by the results of a diversion study, if it
established the feasibility of increasing the flow in the Saskatchewan ’basin
as and when required.

As you requested, I am enclosing a copy of our consultant’s report on this
subject.

Yours sincerely,

W. S. Lloyd.
20576—4}
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OtrTawa, July 30, 1962.
Honourable W. S. Lloyd,
Premier of Saskatchewan,
Legislative Building,
Regina, Saskatchewan.

Dear Mr. Lloyd:

In the absence of my Minister I wish to acknowledge your letter of July
24th and the attached Report on a Preliminary Study of the Possibilities of
Additional Water Supply for Saskatchewan Rivers.

Mr. Dinsdale will be returning to Ottawa about the middle of August and
I will bring this matter to his attention at that time.

Yours sincerely,

Edward M. Chalkman,
Executive Assistant.

OrTAawA, August 22, 1962.

The Honourable Woodrow Stanley Lloyd,
Premier of Saskatchewan,

Legislative Building,

Regina, Saskatchewan.

My dear Premier:

Thank you for your letter of the 24th of July 1962 and the copy of the
“Report on a Preliminary Study of the Possibilities of Additional Water Supply
for Saskatchewan Rivers”, which you kindly attached. Officials of my Depart-
ment have now had a chance to review this document and have paid particular
attention to your concern regarding the effects of the Columbia River treaty.
Based upon this review I can see no justification for withholding ratification
of the Columbia Treaty so that possible amendments can be made to it to
permit early diversions by Canada out of the Columbia River basin.

The economics of the Columbia River Treaty have been proven by detailed
studies using what we consider are very conservative estimates of the benefits
to be obtained. Any rights which Canada now possesses under the Boundary
Waters Treaty of 1909 for diversions out of the Columbia River basin will be
restored to Canada upon the termination of the sixty-year Columbia Treaty.
It is interesting to note that intra-basin diversions permitted by the Columbia
Treaty cannot be cancelled by unilateral action by either country. However,
the Boundary Waters Treaty can be terminated by either country upon one
year’s notice.

The Crippen Wright report on additional water supply for Saskatchewan
concludes that diversions of water from the Pacific watershed “are high in
cpst.” This conclusion is reached using minimum interest rates and con-
tmgency allowances, and without any consideration of power losses on the
Pacific streams, transmission costs, or cost-sharing of the Mica Dam. I am sure
that a detailed analysis including these and other considerations would sup-
port my decision not to delay the ratification of the Columbia River Treaty.

I do, of course, appreciate the desirability of increasing water supplies
to the Prairie Provinces, where the total supply as well as distribution is a
v1.ta1 matter to the future of the area. It is unfortunate that the suggested
diversions of flow, if effected, in all probability will have net detrimental
effects on the rivers whose flows will be reduced. These effects would need to
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be carefully studied and compared to the benefits expected from the diversions.
In such a study the co-operation of the affected jurisdictions would be highly
desirable, if not essential.

As you are aware, the federal government and the provinces of Alberta,
Saskatchewan and Manitoba have recognized the need for mutual and co-
operative arrangements in the use of the limited supplies of water crossing the
interprovincial boundaries through establishment of the Prairie Provinces
Water Board. Based, in part, on impetus received from that Board considerable
effort has been expended in an endeavour to institute a large scale Nelson-
Saskatchewan River basin study.

I understand that in that proposed study, it was contemplated that some
diversion possibilities, located within the jurisdictional areas of the participants,
would be included. May I say that in so far as the study is concerned and so far
as the federal government has jurisdiction, I am prepared to consider with
the affected provinces a broad arrangement for such an investigation. More-
over, if British Columbia volunteered an interest to unite in a study of the
possibilities of diverting some of its water through the Continental Divide, I
consider that terms of reference could be developed to incorporate such study
with the others. :

In other words, if the affected provinces express a desire to broaden the
presently contemplated study you will find me fully co-operative in developing
mutually satisfactory arrangements.

Yours sincerely,
Walter Dinsdale.

PREMIER’S OFFICE
REGINA, August 31st, 1962.

Honourable Walter Dinsdale,
Minister of Northern Affairs and National Resources,
Ottawa, Ontario.

Dear Mr. Dinsdale:

This will acknowledge your letter of August 22nd. A number of my col-
leagues and some of our provincial agencies will be interested in studying the
point of view which you have expressed.

Yours sincerely,

W. S. Lloyd.

PREMIER’S OFFICE

REGINA, May 14, 1963.
Rt. Hon. Lester B. Pearson,

Prime Minister of Canada,
Ottawa, Ontario.

My dear Prime Minister:

I have been greatly interested in the weekend news reports emanating from
your meeting with President Kennedy at Hyannis Port and in particular to
references to possible early negotiations between Canada and the United States
on the Columbia River Treaty.
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I should like to draw your attention to our interest and concern in any
terms in the proposed treaty that might preclude future diversions from the
Columbia and Kootenay Rivers into other basins in Canada and particularly into
the Saskatchewan-Nelson basin. As the treaty now stands, we understand that
it would prevent such diversions for at least 60 years. In effect, since down-
stream development in the United States would have time to establish a claim
to this water, preventing diversion for 60 years could be tantamount to pre-
venting diversions for all time.

We are interested and concerned in this matter because it appears that in
spite of the best conservation of water, secured by the South Saskatchewan and
other like projects, the Prairie Provinces face a water shortage that could
become acute within the next thirty to fifty years. In view of this prospect our
advisors and consultants have looked into the possibility of importing water
into the Saskatchewan-Nelson system from other basins, including possibilities
for augmenting flows in both the north and south branches of the Saskatchewan
river and through the Qu'Appelle and Souris rivers into southern Manitoba.

Their preliminary findings indicate the probable feasibility of such diver-
sions staged over a period of time as needs and economic factors dictate. One
approach suggested is to divert waters now flowing northward into the Arctic
southeasterly into the Saskatchewan-Nelson system. The Peace appears to be
the largest single source of such water. In addition to this our consultants have
examined several possible routes for diversion from the Columbia and Kootenay.
Although more expensive, diversions from the Columbia and/or Kootenay appear
to be the only direct means to augment the flow in the south branch of the
Saskatchewan river. Hence, it might be necessary to undertake it prior to
some of the others.

I drew this matter to the attention of the previous government in a letter
to the Hon. W. Dinsdale on June 21, 1962, and I submitted to him a copy of our
consultants’ report. I am taking the liberty of attaching herewith a copy of the
letter to Mr. Dinsdale and a further copy of the report.

You will note that after commenting on the results of our preliminary
investigations I suggested a full and early study of the matter. Such a study
would necessarily involve the governments of British Columbia and the Prairie
Provinces as well as the Federal Government. It might be treated as a part of
the comprehensive Saskatchewan-Nelson investigation, which the Federal Gov-
ernment has been negotiating with the Prairie Provinces, or it might be con-
ducted as a separate investigation. In either case, in view of the over-riding
national interest and the possible international implications, I feel that the
Federal Government should preferably initiate the study.

In the meantime, the Government of Saskatchewan would urge that the
Columbia Treaty not be ratified without reserving the right to divert a reason-
able portion of the flow into other basins in Canada. If diversion from the
Columbia is feasible, it may well provide a means of alleviating what promises
to become a most serious problem for the prairie region.

In your Government’s forthcoming negotiations on this matter, I ask that
this be one of the points considered for review and amendment.

Yours sincerely,

W. S. Lloyd.

PRESESETERS
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OTTawa, May 20, 1963.
My dear Premier:

I have your letter of May 14th and enclosures, in regard to the proposed
Columbia River Treaty.

The representations you have made on behalf of your government Wﬂl. be
brought to the attention of my colleagues for careful study and consideration.

Yours sincerely,
L. B. Pearson.

The Honourable W. S. Lloyd, M.L.A.,
Premier of Saskatchewan,
Legislative Building,

Regina, Saskatchewan.

PREMIER’S OFFICE
REGINA, August 21, 1963

Hon. Paul Martin,

Secretary of State for External Affairs,
House of Commons,

Ottawa, Ontario.

Dear Mr. Martin:

I have noted your recent statement in the House of Commons that the
Columbia River Treaty makes provision for diversion of water from. ‘Fhe
Columbia River basin to the Saskatchewan River. This is contrary to the opinion
expressed by our officials. In their view, the treaty as presen.tly drawn Yvould
prevent any diversion of water out of the Columbia River basin for a period of
sixty years. I am informed that this is a view which has also been taken by other
authorities.

Naturally, I would be happy to find the right to divert water from the
Columbia basin to the prairie region to be securely established under the
treaty. It seems, however, that the treaty is capable of different interpretations.
We are, therefore, anxious to have it established that the view which you have
expressed on behalf of the Canadian government is also shared by the govern-
ment of the United States. If this is so, the United States government should
have no objection to having such diversion rights expressed more definitely
in the treaty or in an attached protocol. I would urge that in the course of the
forthcoming negotiations the Canadian government obtain such an assurance in
written form from the United States government.

In addition, we feel that it is important to establish that diversion by
Canada from the Columbia River basin into the Saskatchewan for consumptive
uses will not be precluded simply because the water must flow through hydro

power stations now established, or which may in the future be established, on
the headwaters of the Saskatchewan system.

I would appreciate your comments, and additional assurance regarding the
views of the federal government on this matter, at your earliest convenience.

Yours sincerely,

W. S. Lloyd
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PREMIER’S OFFICE

REGINA, September 23, 1963

Hon. Paul Martin,
Secretary of State for External Affairs,
Ottawa, Ontario.

Dear Mr. Martin:

In the absence of any reply to my letter of August 21, I would like to again
express my concern about provisions in the proposed Columbia River treaty
which appear to preclude diversions from the Columbia basin into the prairie
region for at least 60 years and possibly for all time.

I have reference to a press report of more than two months ago in which
it was indicated that you were proposing to write to me to clarify what you
felt to be an erroneous interpretation of the treaty on my part. I have not as
yet received any communication from you on this matter.

You will be aware from previous correspondence that the Saskatchewan
Government views this as a matter of both regional and national importance.
Throughout the world the rapid increase in water consumption has made neces-
sary long-range planning to meet future requirements. Even in Canada with
its many streams and lakes very large expenditures have been necessary in order
to assure sufficient and pure supplies of water. Experience has indicated that
it is not sufficient to plan even for a generation ahead in this matter. It seems
to me that this is particularly true for the prairie region where natural stream
flows are limited in relation to population compared with other parts of Canada
but where abundant additional reserves of water are at least technically capable
of being diverted to augment natural flows.

As I said in my letter of August 21, I would be happy to find that the right
to divert water from the Columbia basin to the prairie region is securely
established under the proposed Columbia River treaty. There appear to be grave
doubts, however, that this is so. Therefore, a formal statement by the federal
government in the near future would be welcomed generally. It seems to me
imperative that the federal government should press, if it has not already done
so, for the establishment of the clear right of Canada to divert a portion of the
waters of the Columbia River into the prairie region if such should become
necessary over the next sixty years.

In view of the general interest in this question, I am releasing a copy of
this letter to the press along with a copy of my letter of August 21.

Yours sincerely,
W. S. Lloyd

OrTAWA, October 3, 1962.

The Honourable W. S. Lloyd, B.A,,
Premier of the Province of Saskatchewan,
Legislative Building,
Regina, Saskatchewan.

My dear Premier,

I have been considering your letters of the 21st of August 1963 and the
23rd of. September 1963 expressing your concern about the impact of the
Colur.nbla‘ River Treaty on the possibility of diverting water from the Co-
lumbia River system for consumptive uses within your Province. I have had

P

B



EXTERNAL AFFAIRS 79

the technical and other aspects of your concern looked into and am now in a
position to reply to your letters.

At the outset let me say that I am at a complete loss to identify the
provisions in the Columbia River Treaty, which, as you state in your first
letter and repeat in the first paragraph of your second letter, “appear to
preclude diversions from the Columbia basin into the prairie region for at
least 60 years and possibly for all time” for consumptive as opposed to hydro-
electric power purposes. Quite the contrary is the true situation. There are
no provisiosn in the Columbia River Treaty which derogate from or purport
to interfere in any way with Canada’s right to use the waters of the Columbia
River system in Canada for consumptive uses. These uses were intentionally
defined in very wide terms. The definition is found in paragraph (e) of section

(1) of Article I of the Treaty, which reads as follows:

“ “consumptive use” means use of water for domestic, municipal, stock-

water, irrigation, mining or industrial purposes but does not include
. - 32

use for the generation of hydro-electric power;".

While I do not for one moment want to minimize the desirability of
safeguarding adequate water supplies to meet the consumptive needs of the
Prairie Provinces, I certainly would like to comment very briefly on the role
which Columbia and Kootenay River waters may play in such a plan.

In March of 1962 the firm of Crippen Wright Engineering Limited pro-
duced a report for the Saskatchewan Power Corporation entitled “A Prelimi-
nary Study of the Possibilities of Additional Water Supply for Saskatchewan
Rivers”. The Summary of this report suggests that additional water supplies
be developed in the following order:

(a) Diversions within the Saskatchewan basin itself.

(b) Diversions from the Athabasca River.

(c) Diversions from the Peace River.

(d) Diversions from the Kootenay, Columbia or Fraser Rivers. (Water
from the Fraser River is the lowest in cost of these three.)

The reason for this order of development is quite apparent when the
cost of water from the various plans is considered. The consultants’ report
shows Kootenay-Columbia water costing roughly double that of the Peace.
When the value of lost hydro-electric generation on the Kootengy and Co-
lumbia Rivers resulting from the diversion is included, the cost increases to
at least three times that of Peace River water. It would appear therefore
that the Peace and Athabasca diversions would take place first.

The combined population of Alberta and Saskatchewan over the la}st
thirty years has increased at approximately one per cent per annum. While
this growth rate has increased to 23 per cent during the period 1951 to 1961
1t would have to average roughly 3% per cent over the next 10Q years or 6
Per cent over the next 60 years to fully utilize the water supplies available
from the Saskatchewan, Athabasca and Peace Rivers. I Wguld suggest there-
fore, that even though there is nothing in the Columbia Rlvgr Treaty to pre-
vent consumptive diversions to the Prairies Provinces dur}ng or afte.r the
Period of the Treaty, it is extremely unlikely that these d1vgrsmps will be
Ii‘equired for a considerable number of years after the termination of the

Teaty.

I would repeat that the Columbia River Treaty expres;ly confirms and
Tecognizes Canada’s right to make diversions for cpna::umptwe uses. I have
quoted the definition of consumptive uses above and it is thesg w1§1ely defined
PUrposes that are referred to in Article XIII of the Columbia River Treaty,

Which reads in part as follows:
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ARTICLE XIII

Diversions

(1) Except as provided in this Article neither Canada nor the
United States of America shall, without the consent of the other evi-
denced by an exchange of notes, divert for any use, other than a con-
sumptive use, any water from its natural channel in a way that alters
the flow of any water as it crosses the Canada-United States of America
boundary within the Columbia River basin.

(2

It is quite clear from the underlined words that the provision against
diversion from the Columbia basin except with joint consent does not apply
to diversions for consumptive uses—and consumptive uses include the entire
range of purposes defined in Article I (1) (e).

In so far as the attitude of the United States of America is concerned
I would draw your attention to the formal record of the hearing before the
Committee on Foreign Relations of the United States Senate on the 8th of March
1961 concerning ratification of the Columbia River Treaty, and in particular
to the evidence of Lt. General Emerson C. Itschner, at that time Chief of
Engineers, United States Army. In addition to his oral evidence General
Itschner filed with the Committee a formal statement which is set out in the
record of the hearings, starting at page 52. It read in part as follows:

“Except for diversion of the Kootenay River to the headwaters
of the Columbia River as discussed below, Canada and the United States
are each expressly precluded for at least 60 years, without the consent
of the other from diverting for other than consumptive uses any water
from the natural channel of the Columbia River or its tributaries if
the diversion would alter the flow of water crossing the boundary.
Consumptive use is defined to mean the use of water for domestic,
municipal, stock-water, irrigation, mining, or industrial purposes, but
does not include use for the generation of hydro-electric power. Thus,
either country can use the waters of the Columbia River and tributaries
for the consumptive uses even though this may alter the flow of a
stream where it crosses boundary, without obtaining the consent of
the other country.”...

The subject matter of the Columbia River Treaty is the provision of
storage facilities in Canada to regulate the flow of the Columbia River for
electric power and flood control purposes. The codification of rights of diver-
sion generally would have been out of place in this Treaty since they are
already adequately and better expressed in international law generally and
in the Boundary Waters Treaty (1909) specifically. What the Columbia River
Treaty does, therefore, is to ensure that there is no derogation from or inter-
ference with our right to use the waters of the Columbia system in Canada

for consumptive uses. As I have said, this is effectively covered in the Treaty
as it now stands.

Yours sincerely,
PAUL MARTIN.
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PREMIER’'S OFFICE
ReEGiNa, November 13, 1963.

Hon. Paul Martin,

Secretary of State for External Affairs,
House of Commons,

Ottawa, Ontario.

Dear Mr. Martin:

I welcome the assurance given in your letter of October 3, 1963, that you
believe that the present Columbia River Treaty gives Canada the right to divert
water for consumptive purposes from the Columbia River basin into the
Saskatchewan River system. I feel, however, that it would be useful to explore
means by which this right could be expressed more explicitly as the wording of
certain clauses in the agreement would appear to throw some doubt on it.

I note your statement that you are “at a complete loss to identify the provi-
sions in the Columbia River Treaty” which had seemed to preclude diversions
from the Columbia basin into the prairie region. In this connection, I would
refer first to the two clauses cited in your letter. Paragraph (1) of Article XIIT
reads as follows:

Except as provided in this article neither Canada nor the United States of
America shall, without the consent of the other evidenced by an exchange
of notes, divert for any use, other than a consumptive use, any water from
its natural channel in a way that alters the flow of any water as it crosses
the Canada-United States of America boundary within the Columbia

River basin.

The definition of “consumptive use” is set out in paragraph (e) of section
(1) of Article I of the Treaty and reads as follows:

« . “consumptive use” means use of water for domestic, municipal, stock
water, irrigation, mining or industrial purposes but does not include use
for the generation of electric power.”

My advisers have suggested that the difficulty with these two paragraphs is
that one cannot conceive of a diversion of water from the Columbia basin into
the Saskatchewan system that could or should be confined to consumptive uses.
Although the main objective of any diversion would be to provide water for con-
sumptive uses, the water diverted would necessarily flow through hydroelectric
installations and would thus be said to be used for power generation. The water
could conceivably be used for other purposes not identified in the Treaty as
“consumptive uses” before reaching the point of ultimative consumption. Even
then there might be room for argument whether the diverted water was ulti-
mately used for consumptive purposes or was instead used, for example, to
maintain water levels for adequate pollution control which, like power genera-
tion, is not listed as a consumptive use.

There are other paragraphs in the Treaty which appear to throw some
doubt upon Canada’s right to divert water from the Columbia mfco the Saskatch-
ewan. For example, the interpretation of paragraph (5) of Article IV might so
restrict the way in which a diversion scheme could be operated as to make it
unfeasible. This paragraph reads as follows:

“Any water resource development, in addition to the Canadian storage,
constructed in Canada after the ratification date shall not be operated in
a way that adversely affects the stream flow control in the Columbia river
within Canada so as to reduce the flood control and hydroelectric power
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benefits which the operation of the Canadian storage in accordance with
the operating plans in force from time to time would otherwise produce.”

If it was and is the intention of the Canadian government to secure Canada’s
right to divert Columbia water into other basins, then I feel that in the con-
tinuing negotiations on the Treaty, it would be desirable to seek amendments
which would eliminate any possibility of doubt and any possibility that future
attempts to divert water from the Columbia basin into the prairie region could
be effectively blocked by litigation by the United States. In my view, the state-
ment by Lt. Gen. Itschner, to which you refer, does not provide any assurance
that such amendments are unnecessary. His statement is essentially a para-
phrasing of the relevant section in the Treaty and is subject to the same con-
struction as might be placed on the Treaty.

I note your statement that, “The codification of rights of diversion generally
would have been out of place in this Treaty since they are already adequately
and better expressed in international law generally and in the Boundary Waters
Treaty specifically.” I find it difficult to agree with this in view of paragraphs
(1) and (2) of Article XVII of the Treaty which state that neither presently
existing international law nor the Boundary Waters Treaty will apply to the
waters of the Columbia River basin during the term of the Treaty. The specific
reference in paragraphs (3) and (4) of Article XVII to Article II, of the
Boundary Waters Treaty seems to indicate clearly that Canada’s right under
the Boundary Waters Treaty to divert water from the Columbia River Basin
will be surrendered under the Columbia River Treaty and that any continuing
rights will be dependent on the terms of the latter Treaty. In view of this, it is
all the more important that Canada’s right to divert from the Columbia basin
should be expressed in the Columbia Treaty in such a way that it might not be
successfully challenged in the future.

We recognize, as you point out, that the Columbia River system does not
represent the only source of additional water for the prairie region. We also
recognize that it may not represent either the largest source or the least ex-
pensive source. On the basis of our very preliminary studies to date, however,
the Columbia diversion appears to be the only direct means to augment sub-
stantially the flow in the south branch of the Saskatchewan river. The im-
portance of this lies in the fact that it is anticipated that the greater part of
the increasing demand for surface water in the prairie region will have to be
supplied from the south branch.

As you know, the Saskatchewan government has for some time now been
urging that the Governments concerned undertake a comprehensive study both
of the water resources of the Saskatchewan-Nelson basin and of means to aug-
ment prairie water supplies through diversions, including the Columbia diver-
sion. We feel that it would be most unwise to in any way restrict Canada’s
existing rights to develop and use Columbia waters until such a study has been
completed. In this regard, we welcomed the recent statement by the Hon. A.
Laing in his address to the Saskatchewan Rivers Development Association.

Yours sincerely,
W. S. Lloyd.

e t—————



.z\‘m/,‘

EXTERNAL AFFAIRS 83

OTrTAWA, December 4, 1963.

The Honourable W. S. Lloyd,
Premier of Saskatchewan,
Regina, Sask.

Dear Premier Lloyd:

I have your further letter of November 13 concerning the Columbia River
Treaty and the question of diversion of water for consumptive purposes. 1
have gone into the points is raises with some care with our legal advisers
and I am afraid I cannot agree with the general argument in your letter that
the Treaty is unclear or inadequate with regard to the questions that concern
you.

At the outset it is important to appreciate that the Columbia River
Treaty has to a large extent carved out a special legal régime in relation
to the development and control of the water resources of the Columbia River
basin for the period during which the Treaty remains in force. However, as
I indicated in my previous letter this special legal régime is not an exclusive
or exhaustive statement of one important area, namely the area concerned with
diversions of water for consumptive uses.

Turning to the specific point raised in the second paragraph of your last
letter I must say that I do not see how paragraph 1 of Article XIIT of
the Treaty can be read to support the suggestion of 1ngdequacy. The plain
language of the paragraph does not admit of any meaning other than that
diversion for consumptive use is not only excluded from the prohibition but
also, by clear implication and necessary intendment specifically authorized.

I cannot see any inconsistency in the confirmation and recognition of
the right of Canada to divert water for consumptive uses as contained in
paragraph 1 of Article XIII and the language of paragraph 5 of Article IV
referred to by you on page 2 of your letter. The;e provisions of Article
IV which deal in general terms with the construction of a water resource
development in Canada must be read in the context of the T.reaty as a whole
and particularly in conjunction with the rights of the diversion granted,
confirmed and recognized in Article XIII. 3

With respect to the matter of the definition of “copsumptlve use”, the
question whether a diversion is being made for a copsumptlve use or for hyc_lro-
electric power production or flood control is a question of fact to be determined
having regard to all the circumstances surrounding the proposed diversion.
While the application of the definition to the pulk of contemplated diversions
raises no problem I appreciate that in its application to some possible schemes
of diversion the problem of proper characterization of the dl'v'ersmn would
arise. Such possibility does not reduce the value of the deﬁx.u.tlon genera]l_y
but merely acknowledges the inherent problem of any f:leﬁn{tlon_drafted in
the abstract when the time comes to apply it to a specific situation.

I am sure you will appreciate that it would have been impractical, as

it is impractical now, to have asked the United States Government to enlarge

the definition so as to include hydro-electric power generation. The essential
Purpose of the Treaty is the establishment of an agreed régime under which
the flows of the Columbia River are preserved and controlle@ for hyd‘ro-electrlc
Power production and flood control in the Columbia River basin for the
beriod of the Treaty, subject to diminution for consumptlpr} only. It. w01_11d
obviously conflict with the purpose to have a general provision fqr diversion
for hydro-electric power generation. In this connection. I should point out that
the mere fact that the diverted water produces electric power as a SEoasneEs.
incident of a diversion for, say, irrigation, would not, in the view of our ad-
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visers, change its characterization for the purpose of the definition from one
carried out for consumptive use to one carried out for hydro-electric power
production.

I cannot agree with your view of the purpose and effect of Article XVII
of the Treaty as stated on page 3 of your letter. Moreover, it may be that
there has been a failure to appreciate that this Article has a special value
and significance for Canada. Its purpose is to ensure that if the United
States of America chooses to terminate the Boundary Waters Treaty, which it
has every right to do on one year’s notice, nevertheless under this Article
such termination does not affect the rights of diversion granted to Canada
by Article II of the Boundary Waters Treaty qua the Columbia River Basin
for, at the minimum, the duration of the Columbia River Treaty plus one year’s
notice. Also, while Article XVII makes clear in general terms that the
Boundary Waters Treaty is in effect subject to the Columbia River Treaty
insofar as the regulation of the Columbia River Basin is concerned, excepting
always the matter of water diversions for consumptive uses, the Article
does not in any sense terminate the Boundary Waters Treaty.

This letter is, I am afraid, unduly long, but the questions you have
raised are of importance and I am sure that you want a thorough assessment
of them.

Yours sincerely,

Paul Martin

PREMIER’S OFFICE
REGINA, December 16, 1963.

Hon. Paul Martin,

Secretary of State for External Affairs,
House of Commons,

Ottawa, Ontario.

Dear Mr. Martin:

Thank you for your letter of December 4, 1963 concerning the Columbia
River Treaty.

The wording of your letter and, in particular the second and last para-
graphs on page 2, appear to entirely justify both our concern regarding the
possible effect of the Columbia Treaty on Canada’s right to divert into the
Saskatchewan system and our suggestion that a section be added to the Treaty
that would remove any possibility of doubt regarding this right to divert, not
only according to Canada’s interpretation of the Treaty but also according to
the American interpretation.

Certainly, it would be extremely unfortunate to find that a particular
proposed diversion into the Saskatchewan system would not, “having regard
to all the circumstances surrounding the proposed diversion”, be deemed to
fall within the definition of “consumptive use”. The tendency of American
authorities might well be to interpret this definition as narrowly as possible.

In this day of large-scale, expensive water projects, economic feasibility
almost invariably hinges on “multiple-use” including hydro. This would be
particularly true of a major diversion project. The benefits from all of the uses
to which the diverted water might be put may justify the costs of such a
scheme. The benefits from consumptive uses alone might never cover the costs.
It seems to me that the time to eliminate any possible doubt on this matter is
now before the Treaty is actually signed.



EXTERNAL AFFAIRS 85

May I, therefore, repeat the questions which I have referred to in my last
three letters.

1. In the event that 10 or 20 years from now it was decided to divert water
from the Columbia into the Saskatchewan for consumptive and non consump-
tive uses, and that this water was to flow through a series of hydro plants
between the Rockies and its point of use in Saskatchewan or Manitoba and
the surplus was to flow on to Hudson Bay, is there anything in the Columbia
Treaty in its present form that could prevent it?

9. Has the Government of Canada ascertained the views of the American
Government on this matter and are they the same as the views of the Canadian
Government?

3. If not, will the Canadian Government ascertain the views of the
American Government on this matter before the Treaty is signed?

I would appreciate an early reply to these questions.

Yours sincerely,
W. S. Lloyd.

REGINA, Saskatchewan
The Honourable Paul Martin
Secretary of State for External Affairs, Ottawa, Ont.

Could I be informed whether changes in Columbia River Tre:aty p}'ovide
assurance of affirmative answer to question number one contained in my
letter to you under date of December Sixteenth?

W. S. Lloyd, Premier of Saskatchewan.

The Honourable W. S. Lloyd,

Premier of Saskatchewan.

Regina (Sask). Ottawa January twenty-four.

Reference your telegram of January twenty-three and our earlier cor-
respondence. Para (1) of Protocol reaffirming para 1 of Article XIII of treaty
states positively right to divert water from Columbia l;asm for f:onsumptlve
use such as irrigation. Fact that quantity of water genuinely destined for this
Purpose might incidentally be used to produce power enroute would not dis-
qualify particular diversion.

2. Diversion primarily for a non-consumptive use such as power produc-
tion would of course be different matter. At very great benefit to British
Columbia and rest of Canada Columbia water flow is to be regulated under
treaty arrangements to produce power downstream an dlarge qugntities in
Columbia basin in Canada. I am sure you would recognize that during period
of this mutually beneficial arrangement it would be unreasonable to expect to
be able at same time to use same water for same purpose elsewhere.

3. Impossible of course to say categorically in advance whether this or
that hypothetical diversion might be challenged. As would be true even with-
out the treaty, much would depend on circumstances of e_ach case. ngever,
there is no question whatever of our right to make diversion at any time for
consumptive use on very broad basis defined in treaty and protocol. .

4. Arrangements now proposed are in accord with wishes of the province
Where the river is located and will be highly beneficial to whole country.

5. You are, of course, aware of the many alternative diversion possibilities
dealt with in 1962 report of Crippen Wright Engineering to your power cor-
Poration.

Paul Martin.
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PREMIER’S OFFICE
REGINA, January 27, 1964.

The Honourable Paul Martin,
Secretary of State for External Affairs,
Ottawa, Ontario.

Dear Mr. Martin:

The contents of your wire of January 24th serve to completely confirm
Saskatchewan’s position that any effective and economically feasible diversion
of the Columbia River into the South Saskatchewan River system is prevented
by the treaty. It does this because, according to your wire, any use of such
diverted water for power production other than in an “incidental” way would
be a breach of the treaty. Indeed, you suggest that you cannot be sure in
advance that any particular diversion would not be challenged.

It is obvious that power production would have to be an integral rather
than an “incidental” part of any river diversion of this magnitude. As a
result, I can only continue to conclude that the proposed treaty will in fact
deny any possibility of the use of the water so far as people of the prairie
provinces are concerned.

Yours sincerely,
W. S. Lloyd.

OrTAawA, January 30, 1964.
Dear Mr. Lloyd:

Through a series of letters and telegrams I have tried to deal in a respon-
sible way with the different questions which you have raised from time to time
about possible diversions of Columbia River water to the Prairies. Your latest
letter of January 27, however, indicates that you are determined to hold to
your original preconceptions, despite the clear language of the Treaty and
Protocol, despite the full explanations which I have provided, and even despite
the advice of your own Power Corporation’s engineering consultants regarding
the relative advantages of various diversions.

In your latest letter you have misinterpreted what I had said in my most
recent message.

In order to be completely accurate I had stated that it is “impossible, of
course, to say categorically in advance whether this or that hypothetical di-
version might be challenged. As would be true even without the Treaty, much
would depend on the circumstances of each case”. This lack of absolute certainty
regarding future cases is not a matter that depends on Treaty wording. Even
the judges of our courts do not attempt to say in advance what will be the
situation under any given principle or law without knowing precisely what
circumstances they are considering. I went on, however, to make it perfectly
clear that there is no doubt at all with regard to any diversions that are clearly
for consumptive purposes. I said “there is no question whatever of our right to
make diversion at any time for consumptive use on very broad basis defined in
Treaty and Protocol”. In effect, I simply acknowledged that, with or without
the Treaty, some particular diversion might possibly be challenged. You, how-
ever, have interpreted this to mean that “you cannot be sure in advance that

any particular diversion would not be challenged” (your underlining). That is
not so and I did not say or suggest it.
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You also make a great deal out of an assumed incompatibility between
the words “incidental” and “integral”. To my mind, the fact that a use of a
diversion for power is “incidental” to a consumptive requirement would not
prevent it from being “integral” or large.

These are matters which deserve to be taken seriously and not made into
debating points, since both of us have a duty to promote the welfare of our
fellow citizens. It was in that spirit that, along with the Government of British
Columbia, we negotiated the beneficial arrangements for developing the poten-
tial of the Columbia River. I would hope that in the same constructive spirit you
might review our correspondence and related documents. If you do so, I am
confident you will find that every precaution has been taken to protect the
interests of the people of the Prairie provinces, while at the same time achiev-
ing an agreement that is greatly to the advantage of the people of British
Columbia and of Canada generally.

The Hon. W. S. Lloyd,
Premier of Saskatchewan,
Regina, Saskatchewan.
Yours sincerely,

Paul Martin.

PREMIER’S OFFICE
REGINA, February 21, 1964

Hon. Paul Martin,

Secretary of State for External Aftairs,
House of Commons,

Ottawa, Ontario.

Dear Mr. Martin:

The matters which have been raised in our correspondence concerning
the Columbia Treaty of course deserve to be taken seriously and not made into
debating points, as you state in your letter of January 30. May I .add 'th;.at
the need to augment water supplies in the South Saskatchewan basin within
the foreseeable future, and for all uses, also deserves to be taken seriously
and questions bearing on this should not be dismissed as being mere debating
boints, by anyone responsible for the national interest. g y

We are extremely concerned about this because everything points to the
fact that unless steps are taken to augment the supply of surface water to
the southern part of the prairies, the limited natural supply will ultimately
determine the ceiling of economic development in this region. This is the
Situation today in several smaller basins adjacent to the South Saskatchewan
and we are proposing to divert water from the South Sask_atchewan into those

asins to overcome the deficiencies in natural runoff. It xs_only a matter of
time before the South Saskatchewan will not be able to satisfy ‘all‘ of the (_ie-
Mands on it. This was the ready consensus of the federgl—prov1nc1a1 meeting
On water resources held in Regina on December 20, which was attended by
Ministers from the three prairie provinces and the fe(}eral government.
~ You suggest that in commenting on the Columbia I have ignored the ad-
Vice of our engineering consultants regarding the relative advantages of
Various diversions. This is, of course, quite incorrect. In my letters to you I
ave stated clearly that our concern about Canada retaining its existing right
0 divert the Columbia stems from two facts: first, that the earliest and
8reatest need for additional water will occur in the South Saskatchewan basin;
20576—5
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and second, that a Columbia diversion appears to be the only direct means to
augment substantially the flow in the south branch of the river. You have yet
to comment on this.

It is true that our consultants, G. E. Crippen and Associates, identified
other alternatives for augmenting the Saskatchewan system, but they viewed
a Columbia diversion of major importance to the south branch. May I quote
from a paper prepared by Messrs. Crippen and Stephen and delivered to the
Saskatchewan Resource Conference on January 20, 1964.

The (Columbia) Treaty requirements would introduce problems in the
diversion of waters from the Columbia River, which is unfortunate since
the great value of an upper Columbia diversion is, of course, that the
waters can be directly routed to the South Saskatchewan River by way
of the Bow River or via the North Saskatchewan and the Rocky Moun-
tain House diversion.

You have also yet to comment on the real basis of our concern regarding
those provisions in the Treaty and Protocol which govern diversions. We know,
as you repeatedly state, that the Treaty says that diversions that are clearly
and exclusively for consumptive uses, as defined in the Treaty, may be per-
mitted. The Protocol confirms this, but it adds nothing to make this right
meaningful insofar as the Prairies are concerned.

There is a vast difference between the stated rights in the Treaty and the
practical and economic feasibility of exercising those rights as further quali-
fied by the Treaty. The diversion of a part of the Columbia to the south branch
of the Saskatchewan river, as I have said in previous letters, is a practical
proposition if, and only if, hydro power generation can be an integral and
key part of it. The economic feasibility of such a major project would turn
on the multiple use of the water. A project combining power, irrigation, munic-
ipal and industrial water and other uses would justify the heavy costs in-
volved. A project for consumptive uses, with power generation only “inci-
dental”, would not begin to justify the costs.

So far as the Prairies are concerned, then, a right to divert only, or
primarily, for consumptive uses is no right at all. It can’t be exercised.

Even if the economics of water development did not preclude it, any attempt
to exercise the right as now stated in the Treaty could lead to interminable in-
ternational argument. You raised the question of whether power generation
would be an “incidental” or “primary” use. Other questions could be raised about
the Treaty definition of consumptive use. For example, does it include industrial
use where it is not a material of production but simply a means of production
such as cooling water for turbines; does it include water diverted into a
third or fourth basin, such as the Qu’Appelle and Assiniboine; does it include
water needed to maintain a sufficient flow to prevent river pollution? When
the increasing use of water in the Prairies reduces the flow at Squaw Rapids,
Grand Rapids and other hydro sites, would the Treaty permit diversions to
bring the flow at these points back to normal? In other words, would re-
placement of water already used be a consumptive use? The Treaty is not
clear on any of these questions. The natural tendency of the Americans would
be to define consumptive use as narrowly as possible. Who is to decide?

) “You say that there is no way of being absolutely sure in advance whether
this or that diversion might be challenged. Perhaps not absolutely certain but
there is a way to be reasonably certain and that is to provide explicitly in the
Protocol that multi-purpose diversions from the Columbia into the Saskatch-
ewan will be permitted. This is what we asked you to do and what we now ask
you to do before the Treaty is ratified.
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Apart from everything else, it would seem particularly unwise to re-
strict Canada’s existing rights to use Columbia water until the study of the
yvater resources of the Saskatchewan-Nelson basin has been completed. Follow-
ing upon the federal-provincial meeting in Regina on December 20, it now
appears that this study will get under way in the near future. It is to include
an examination of means to augment supplies in the basin.

Finally, I would like to refer to the Canada-B.C. Agreement on the
Columbia, dated July 8, 1963, which I understand was made public at the
time of the Treaty signing on January 22, 1964. In reading this document we
were surprised to find that it contains the following clause:

2. All proprietary rights, title and interests arising under the Treaty
and particularly those with respect to
(f) rights of water diversion granted to Canada by Article XIII
of the Treaty

belong to British Columbia absolutely for its own use.

Unless this clause is qualified by some other clause or document, it
appears to be completely in conflict with your repeated assurances over the
past few months. I would appreciate your comments on it.

Yours sincerely,
W. S. Lloyd.

PREMIER’S OFFICE
REGINA, March 5, 1964.

Hon. Paul Martin,

Secretary of State for External Affairs,
House of Commons,

Ottawa, Ontario.

Dear Mr. Martin:

21 My attention has been drawn to an error in my letter to you of February
, 1964,

On page 4 of the letter I referred to the Canada-B.C. Agreement on the
Columbia, dated July 8, 1963, and I stated that I understood that this Agree-
inent was made public at the time of the Treaty signing on January 22, 1964.

am now informed, however, that the Agreement was in fact made public
last July.

Would you kindly accept this correction of my letter.

Yours sincerely,
W. S. Lloyd.

OTrTAWA, March 31, 1964.

Dear Premier Lloyd:
CorLuMBIA RIVER TREATY

X Since receiving your letters of February 21 and March 5, 1964, I have

h €N the occasion to review the entire correspondence on this subject from

ezotsl-zme of your letter of June 21, 1962 to the Honourable Walter Dinsdale.
6—53



90 STANDING COMMITTEE

I feel satisfied that this correspondence deals fully with all of the points
you have raised, shows a proper regard for the position of the Province where
the river is located, and provides answers to your questions which are as
complete as can be given at this point in time. In particular, my letters have
discussed at some length the terms of the Columbia River Treaty and Protocol
relating to diversions.

The Canadian Government is fully aware of your concern with respect
to water supplies in the South Saskatchewan River Basin and the anticipated
use which you see for water in the development of the economy of Saskatch-
ewan. Shortly put, our view is that alternative sources exist for obtaining
water supplies for the Saskatchewan River system which, on any foreseeable
basis, are considerably less expensive to develop than a Columbia River diver-
sion into the South Saskatchewan.

We are satisfied that the national interest requires the ratification of the
Columbia River Treaty and that the economic development of the Province
of Saskatchewan will not be hindered in any way by the Columbia River
Treaty. On the contrary, Saskatchewan will share with other parts of Canada
in the substantial economic benefits which will flow from these arrangements.

On April 7, 1964, I will appear before the Standing Committee on External
Affairs to commence the Government’s presentation of the Columbia River
Treaty and Protocol when I shall no doubt be dealing again with some of the
points discussed in our correspondence.

The Honourable W. S. Lloyd, M.L.A,,
Premier of Saskatchewan,
Parliament Buildings,
Regina, Saskatchewan.

Yours sincerely,
Paul Martin.
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APPENDIX “B”

CORRESPONDENCE BETWEEN GENERAL A. G. L. McNAUGHTON
AND THE
DEPARTMENT OF EXTERNAL AFFAIRS—1963-64

Preliminary Remarks
By A. G. L. McNaughton
At Meeting, 18 July, 1963

There are a great many details still to be resolved before the Columbia
River Treaty can be considered acceptable to Canada. But in the heat of
discussion over these details, too many people have overlooked the basic
purpose of the treaty, which, for Canada, is to secure the best possible develop-
ment of the Canadian section of the Columbia basin. The U. S. has developed
its section in its own way. Our essential objective must be to develop our
section in our own best interest, then share with the U. S. the added benefits
that stem from cooperative use of the water.

These priorities are clearly reflected in the instructions given by the
respective governments to the I.J.C. in Jan 1959, but in the Preamble to the
draft treaty, the particular interest of Canada has been subordinated by
making the overall advantage of the basin the predominate motive.

No treaty on the Columbia can serve Canada effectively unless it satisfies
the following three principles:

1. As much of the water which is stored in Canada as possible must be
stored at as high an elevation as supply permits. This follows the best physical
Use of this resource for both countries and provides the most flexibility for
all time to adapt to changing needs as these needs develop. (The first of these
will be an increasing need for irrigation).

9. Control of the waters stored in the Canadian part of the basin must
remain in Canadian hands, just as the U. S. insists, rightly, on complete
control of its flows.

3. Over and above the development that each country does for itself,
the further benefits that can be achieved by cooperative effort must be shared
equitably.

THE EXISTING DRAFT TREATY OFFENDS THESE PRINCIPLES IN
ALMOST EVERY ARTICLE. Just to name a few instances:

On Principle 1. Storage at the highest elevations means the fullest use
of reservoirs at Mica and Bull River-Luxor. The draft treaty does precisely
the opposite by placing most of the storage along the U. S. border in High

rrow and Libby, which are at the lowest possible points available.

On Principle 2. Control of the Kootenay flows is placed entirely in U. S.
hands because Libby is in U. S. territory and Canada has no right under the
treaty draft to control the outflow. ;

Control of the Columbia River flows is placed effectively in U. S. hands
by (1) physically locating High Arrow at the border where it is of little use
to Canada, and (2) making the criterion of operation of Canadian storage
the optimization of benefits for the entire system and by requiring joint
approval of any operating plans that depart from system optimization. (This
8lves the U. S. a veto over anything we do in our storages. We have no
Such influences over U. S. operation of their storages).

. On Principle 3. The recompense we are to receive under the draft treaty
far from equitable either for flood control or power.
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For flood control, $64 million is the payment for a service that would
cost the U. S. $700 million to perform itself.

For power, we receive only 40% of the downstream benefits and even
this amount declines over the years while the actual value of our storage to
the U. S. actually increases.

Most of the specific criticisms which I have made of the treaty stem from
these major violations of the rights of Canada and from the inequitable
division that is proposed of the benefits of the Columbia development.

OTrTtAawa, August 6, 1963
Dear General McNaughton:

I want to tell you how much I have appreciated the assistance you have
provided to me during the three discussions on the Columbia River Treaty
which have been held in my office during recent weeks. The development of
the Columbia River for hydro-electric power and flood control protection is of
course a very technical and detailed subject, and having the benefit of your
opinions has greatly assisted me in orienting myself.

On a subject of such complexity and concerning which there are so many
divergent interests, it is inevitable that there will be bona fide differences of
opinion among those who are genuinely seeking to move forward the best
interests of our country. In the result an international agreement will reflect a
composite of views rather than all the ideas of any single individual.

Your opinions on the Columbia River Treaty quite rightly carry a great
deal of weight, not only with myself but throughout this country. It is for this
reason that I am deeply concerned over your criticism of some of the provi-
sions of the Treaty. On the basis of what has been stated at our meetings I
would like to summarize very briefly some of your major objections to the
Treaty and then set out comments and questions on what actions might possibly
be taken in this regard.

The paper which you distributed at our meeting on the 18th of July dwelt
on three basic issues. The first of these concerned the problem of what projects
should be constructed in the Columbia River basin in Canada. You objected to
the Treaty projects of High Arrow and Libby and suggested as an alternative
the Bull River-Luxor projects in the Upper Columbia and East Kootenay
Valleys. This is a suggestion which has of course received a great deal of
attention and which was debated in detail during the Treaty negotiations them-
selves. The problem associated with such a suggested change of projects, aside
altogether from the conclusions of engineering firms which support the High
Arrow development, is the problem of jurisdiction. From the records which are
available, it would appear that the Province of British Columbia, which under
the British North America Act has jurisdiction over the water resources of
that Province, considered the alternatives and then selected the present Treaty
projects for inclusion in a co-operative plan of development. You yourself
have testified that once the responsible government has reached a decision that
a certain project cannot be built, it is idle exercise to go on considering it. This
would now appear to be the case with the Dorr, Bull River-Luxor reservoirs and,
in the absence of any indication from the Province that they are prepared to re-
consider their decision, I can see no practical alternative but to accept it. We
can of course prevent objectionable developments of the Columbia River
through our powers under the International River Improvements Act. However,
on the basis of engineering evidence we would have no reasonable basis for
doing this in the case of High Arrow. Moreover, while we can prevent certain
dpvelopments we cannot insist that others should take place. I would certainly
like to hear your views as to what action you would take in this problem of
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project selection. And perhaps you would also wish to consider whether the
additional benefits achieved by such alternative projects are not secured at a
cost so high that their value is dubious, as compared with the cost of an equiv-
alent amount of power from other sources.

The second point covered by your paper of the 18th of July dealt with
control of Canadian storages. In this instance we know that three separate
engineering studies by respected engineering firms have concluded that the
Treaty does protect Canada’s freedom of operation to make the best use of
Columbia River water within Canada. These studies perhaps interpreted
certain sections of the Treaty more favourably than you do, so the question
which remains is, if the interpretation used by the consultants is definitely
established by a Protocol to the Treaty, do you accept the findings of these
engineering firms and if so does this fully meet your concern in this regard?
May I add that I think you place altogether too much stress on the role of
paragraph 3 of the Preamble and give it an interpretation unfavourable to
Canadian interests that, in my opinion, and seemingly in Professor Cohen’s
opinion, it does not warrant.

The third and last point set forth in your paper concerned the down-
stream benefits to which Canada is entitled under the Treaty. First, with regard
to the flood control payment of $64.4 million, this payment cannot in all fair-
ness to compared with costs of $700 million in the United States to provide the
same service. The $700 million investment by the United States would provide
not only the flood control benefits, but also power benefits equivalent to those
provided by Canadian storage. United States sources indicatg that with the
addition of the Bruces Eddy and Knowles projects in the United States, the
flood control payment to Canada called for under the Treaty is equal to roughly
1009, of the flood damage prevented by Canada storage (beyond that which
would have been prevented by the increased United States storage) rather
than the 509 called for by the I.J.C. Principles. Whether or not this is true,
conditions certainly are changing and nearly all of these changes make it even
more difficult to consider United States acceptance of substant{al increases in
Treaty benefits to Canada. Can you tell me whether langqage in the Protocol
indicating some reasonable limitations on the use of Canadian storage for flood
control purposes, under the present Treaty, would meet at least some of your
concern on this point?

Your statement that Canada receives only 40% of the power benefits from
the Treaty is difficult for me to comment on, as the wording of the LJ.C.
Principles and the Treaty seem so similar in this resgect. The ‘Prlnciples call
for division of power benefits as such without getting involved in the value of
Power to either country and the Treaty follows this approach.

I realize that the aforementioned three points do not fully cover all your
Criticism of the Treaty, but as you have noted, most of your specific criticisms
Stem from these points and are therefore covered indirectly if not directly.
I feel that we may be able to meet some of your concern on these aspects, but
With regard to others, particularly those which concern aspects outside of the
Jurisdiction of this government, it may be that the final decision will have to

e between adjustments in the present Treaty by way of a Protocol or no

reaty at all. As no studies apparently exist which show the Columbia de-
Velopment within Canada to be a viable proposition at this time without inter-
Dational co-operation, a decision which made a Treatyilmposmble would be a
Most serious matter. The loss of employment possibilities o g
ga.ins now and over the longer future is a matter of g?ea_lt concern. However,

1S is a question on which we must take a decision and it is fgr this reason that
I am particularly indebted to you for being so co-operative in providing both
time and effort so that I may be fully aware of all facets of the problem.
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Now that I have had an opportunity personally to survey the entire length
of the Columbia River, as well as the Kootenay in Canada and the sites of all
the Treaty storages as well as the existing and planned U.S. facilities, I am
more than ever impressed with the potential value of this great development.
I do believe that co-operation in its execution, as contemplated by the Columbia
River Treaty, is capable of providing benefits to both countries that are greater
than either could achieve without co-operation. I have reason to believe that
it will be possible to secure modifications and clarifications of the Treaty by
means of a Protocol that will meet some of your criticisms as well as deficiencies
that I and my colleagues saw in the original Treaty. When the Protocol is
signed, I hope you will feel that the arrangement as a whole merits your
support. In a sense it is a tribute to your own perception and perseverance,
embodying as it does the revolutionary concept for which you were in large part
responsible—the sharing of downstream benefits between the two countries.

Once again, my warm thanks for your help.
Yours sincerely,
Paul Martin

General the Honourable A. G. L. McNaughton
Fernbank Road
Rockcliffe Park Village
Ontario.

August 22, 1963

The Hon. Paul Martin, P.C. M. P.,
Secretary of State for External Affairs,
East Block,

Ottawa.

Dear Mr. Martin,

Further to my note of 12 August 1963 in which I acknowledged receipt
of your letter of 6 August 1963, which had then just reached me.

In the meantime, I have made opportunity to review available information
in respect to the various matters and queries which you have raised, and
to consider again the conclusions which I have previously drawn therefrom.

I think I should say frankly that I remain firmly convinced of the superior
merit of the I.J.C. plan Sequence IXa for the development of the Columbia
and the paramount necessity that the physical and jurisdictional control of
the flow from the Canadian reservoirs and the determination and the allo-
cation of the downstream benefits therefrom to power and flood control be
brought back into accord with the principles presented by the 1.J.C. in the
report to Governments of 29 December 1959 setting out the principles which
should govern these matters.

The basic reason why the right of Canada to control our own waters
within our own territory must be maintained, free of servitude, is set forth
and explained in my Article in the 1963 Spring Issue of the International
Journal, a copy of which I sent you.

Ip the course of the last several days, I have gone over the matters
ment.loned in your letter and I have reached the conclusion that the information
required is given comprehensively in my article in the International Journal

anfi tI confirm that this article correctly presents my views on the several
points.
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Therefore I think that what is required of me is that I should respond
to your question as to what I would myself do in existing circumstances.

I recall that the engineering consultants appointed by the British Columbia
Government appear to have been given terms of reference strictly confined to
the Treaty projects only. At any rate, their published reports do not embrace
the alternatives, and in particular the very great advantages to Canada which
I consider we would secure from sequence IXa are not reflected in their
presentations.

I consider that this is an extremely unsatisfactory position for the respon-
sible Government on the eve of decision.

I would therefore, and at once, before entering into any further com-
mitment, whether by Protocol or otherwise, appoint an independent consultant
and call for a report to include the alternatives not yet included in consultant
studies—specifically, the sequence IXa alternative.

I am confident that such a study will endorse the full diversion to the
Columbia and provided this plan is thus confirmed, I would forthwith reject
High Arrow and Libby and declare that any plan for the development of
the Columbia, to be acceptable to the Government of Canada will include
the Dorr Bull River-Luxor storages in the East Kootenay.

My reason is that it is these high-altitude storages which provide the
flexibility which is essential in the operations for flood prevention and power
production, and which position the stored waters of Canadian origin where
they will remain under the physical as well as the jurisdictional control of
Canada.

I would also direct that a public hearing under the International Rivers
Improvement Act be held in the Arrow Lakes and Windermere areas so
that the Government may ascertain at first hand the views of the people of
these regions. Surely it is a requirement of simple justice that the people
most affected shall be heard from before any definitive negotiation is entered
into.

Very sincerely,

A. G. L. McNaughton.

OTTAWA, September 10, 1963

Dear General McNaughton:

Thank you for your letter of the 22nd of August in which you reply to
my letter of the 6th of August. Once again I wish to thank you for the time
and effort which you continue to devote to explaining your interpretation
of the points which we put before you concerning the Columbia River Treaty.

My letter of the 6th of August dwelt on the three basic objections to
the Treaty which you gave to me at a meeting in my office on the 18th of
July. You have provided a direct answer to my queries on the first of these
DPoints, that involving the proper selection of Treaty projects; have indirectly
replied to the second point, control of Canadian storage; but do not seem to
have touched on the last point which was a comparison of a $700 million
investment in the United States to the $64.4 million flood control payment
to Canada under the Treaty. Perhaps the best way to answer your recent
letter is to review these points once more in the light of the opinions expressed
In that letter. -

Your letter suggests that the Government of British Columbia, the Govern-
Ment responsible for final project selection, did not have a competent study
of all the alternative schemes of Columbia River development made by
engineering consultants. You express confidence that had such a study been
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made it would have supported the Sequence IXA plan of the International
Columbia River Engineering Board. The Government of British Columbia of
course participated in the work of the I.C.R.E.B. and were aware that the
1959 report by this Board did not specifically prefer the Sequence IXA plan
but rather indicated that, from a purely national viewpoint, the extra energy
produced by the plan over alternatives involving lesser amounts of Kootenay
River diversion, did not appear attractive.

The British Columbia Government, however, did undertake and complete
an engineering study of its own prior to making its decision on the flooding
of the East Kootenay Valley. In July of 1956 the engineering firm of Crippen
Wright Engineering Limited was given very broad terms of reference covering
not only a thorough study of all possibilities of Columbia River development,
but also the effects of integrated operation with the Clearwater system. The
resulting engineering report dated January 1959 encompasses nine substantial
volumes and does not recommend Sequence IXA plan but rather finds it
uneconomic in comparison with plans involving lesser diversions. In addition
to the findings of that engineering firm the Province no doubt had access to
the 1957 report to the Federal Government in which the Montreal Engineering
Company recommended a diversion by a low structure at Canel Flats plus the
High Arrow project in any cooperative plan of development of the Columbia
River.

It would therefore appear that studies by engineering firms as well as
by Federal Government engineers do not support the Sequence IXA plan, but
rather favour a limited diversion involving less expense and flooding in Canada.
Barring a complete lack of faith in these conclusions, as well as in the conclu-
sions reached by federal government engineers who have produced their own
studies and assisted the I.C.R.E.B., I really can see little advantage in calling
for further studies on a matter which has been decided by the responsible
Government. Unless it were clear beyond reasonable doubt that a plan of
development favoured by the owner of the resource, the provincial government,
was positively prejudicial to the national interest, I do not see how the federal
government could properly oppose or prevent it. As I mentioned in my letter,
I think this view is in line with the opinions you yourself expressed at one
stage before a House of Commons committee.

Perhaps our comments on this first point lead us automatically into the
second; that of Canada’s ability to control the operation of the Treaty storage
in a way which will safeguard power generation within Canada. Your article
in the 1963 Spring Issue of the International Journal, to which your letter refers,
dismisses the control we have maintained, and questions Canada’s ability to
proceed with the full development of sites such as Mica, Downie Creek and
Revelstoke Canyon. Once again I must refer to the conclusions reached by
engineers and engineering firms who have studied this aspect of the Treaty.
Three engineering firms, Montreal Engineering, Caseco Consultants Limited
(H. G. Acres, Shawinigan Engineering and Crippen Wright Engineering) and
the combined firms of Sir Alexander Gibb and Herz and McLellan also support
the Treaty in this respect.

I note that your article in the International Journal refers to a sentence
in the Gibb-Herz McLellan report which states that releases from Canadian
storage under the Treaty terms will be out of phase with Canada’s own needs,
and we will therefore be subjected to penalty payments. The next sentence
of the Gibb report, however, goes on to say:

Fortunately . . . Arrow Lakes can largely absorb the difference in
outflow so that, except in three months, the flow to the U.S.A. remains
the same as that required for optimum downstream benefits.

o
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The Companies reported to the B.C. Energy Board as follows:

The flexibility allowed under the Treaty for the operation of these
storage reservoirs will enable the Canadian power plants on the main
stem to be operated in the interests of the British Columbia load and
without serious reduction in the amount of the downstream benefits.

I am not all clear whether you disagree with these conclusions. If you do,
the reasons behind your objections are not set out in detail in the International
Journal article and it would be helpful to me if you could advise me of them.

The third point covered by my letter of the 6th of August was not men-
tioned in your reply so perhaps that point can be left at this time.

I am sure that you realize the position that I am in. My decisions on this
matter should be based on all the evidence available to me. To date you appear
to be the only engineer with an intimate knowledge of this subject who seriously
questions the conclusions reached by other engineers and engineering firms.
I am making every effort in the present negotiations on the Protocol to plug
loopholes in the present Treaty. Having great respect for your insight in such
matters, I would find it very helpful if you could advise me in detail on some
of the specific points I have referred to. 1 hope that we will be successful
in obtaining a Protocol which will meet your concern on a great many points.

General A. G. L. McNaughton
393 Fernbank Road
Rockceliffe Park
Ottawa, Ontario

Yours sincerely,
Paul Martin

SEPTEMBER 23, 1963

The Hon. Paul Martin, P. C.

Secretary of State for External Affairs, Canada,
House of Commons,

Ottawa.

Dear Mr. Martin:

Thank you for your letter of 10 Sept. 1963 in reply to mine of 22 August 63.
I will endeavour to answer the points you raise paragraph by paragraph in
Sequence.

Re your Para 2. I note your reference to the three particglar objections
to the Treaty of 17 Jan 1961, which I had mentioned in the Brief I presented
to you on 18 July 63.

I am glad you agree I have answered your queries on the ﬁrst,' namely the
proper selection of the treaty projects. Also, I hope you agree with the con-
siderations I have advanced in regard to the second point relating to the control

of the Canadian storages. I note you say I have indirectly replied, by which
I understand you refer to my article in the Canadian Institute of International
Affairs Journal, Spring 1963 issue, of which I sent you a copy some weeks ago.

In this I think I have given an exposition of the defects in the current draft
treaty, which in my view, it is imperative should be corrected. I _conclude
from the last paragraph of your letter that some at least of thes.e points have
met with your acceptance, but as I think you know, I do not think a protocol

¢an correct the basic faults.
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In regard to the third point, which is my comparison of the costs and
benefits of the Canadian storage to the United States for flood control, you
have stated that I have omitted to reply. I will therefore do so now. The
statement in my Brief of 18 July 63 reads, “for flood control, $64 million is the
payment for a service which would cost the U.S. $700 million”.

The figure given by the U.S. Secretary of the Interior to the U.S. Senate
Committee (8 March 61) (Page 26) is $710 million. While this figure does
include the cost of some additional services in the U.S., the simple fact is that
the U.S. must make the whole of this investment before the flood control
protection can become available. Moreover, the Canadian storages are unique
in that they are the only available sites in the basin which lie across the line
of flow of floods originating upstream on the Columbia and therefore provide
a service which can never be fully duplicated in the U.S.

Your suggestion that in an assessment of relative advantages received, the
$64 million payment to Canada should be increased by a share of our power
benefits, in my view relates to another transaction and is not relevant to the
flood control comparison I have made, which, as stated represents a very modest
expression of the immense benefits which the U.S. receives and which are
drastically undervalued in the $64 million arrangement proposed.

I hope the treaty will be revised to include a payment for “primary” flood
control only which will represent, in fact, half the actual damages prevented
by the Canadian storages as measured in the condition of actual development in
the areas at risk from time to time. I hope also IJC Flood Control Principle
No. 6, to give added protection in the U.S. in the case of floods of exceptional
great magnitude, will be re-instated, this to be made on call, subject to a
provision to prevent abuse and damage to Canadian interests. I have dealt with
the various aspects of flood control in detail in my CI of IA article.

Re your Para 3. I do not agree that the government of B.C. is the gov-
ernment responsible for final selection, by which I understand you mean the
ultimate decision. The Columbia and the Kootenay are rivers which flow out
of Canada, and, under the BNA Act, Canada, by the International River Im-
provement Act, has asserted jurisdiction.

The Government of Canada is therefore the final authority and is respon-
sible, at the least, that harm is not done to Canada. These are the words I have
heard used by competent legal authority and with which I find myself in com-
plete agreement.

In this connection, you may wish to have looked up for you the statement
made by the Hon. Jean Lesage in July, 1955, when he held the office of Min-
ister of Northern Affairs and National Resources in the St. Laurent administra-
tion (see Electrical Digest, July, 1955) and was responsible for the presenta-
tion of the International Rivers Bill to Parliament.

As regards your comments on the ICREB Report of March, 1959, this report
did not recommend any particular plan of development but merely supplied
data on which the various plans studied physically could be compared econom-
ically. The following are the ICREB figures for the Canadian projects in the
Copper Creek (Seq Viii) and Dorr (Seq IXa) plans respectively:

Investment Cost Output

($ million) (MW)
Conper. Creelt il a s s st 884.9 2523
{8 Tl T S Ry e 911.8 2691
D563 e vt -0 0 < - A I PR 26.9 168

These figures evidence a substantial increase in output for Dorr for Canada
for a small additional cost. However other factors, which have deep signifiance

., .
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in the protection of national interests, also must be considered in an overall
comparison. In this connection, I would like to say that under Article IV of
the Treaty of 1909, the U.S. cannot develop Libby economically without per-
mission to flood 150” deep at the boundary, extending upstream into Canada
some 42 miles. Moreover, under Article II, Canada has jurisdiction to divert
flows originating in Canada and to store and regulate these flows as may be
advantageous. Under this authority, 5.8 million acre feet of average annual
flow could be diverted from the Kootenay and used down the Columbia through
an additional head in Canada of up to 688 ft after allowing for pumping the
floows originating in Canada and to store and regulate these flows as may be
energy. This regulated flow will contribute materially to the maintenance of
heads at the Canadian plants, to the flexibility of regulation, and to an increase
in the peaking capability at the Canadian plants of the Columbia alone of about
half a million KW.

Moreover, the water stored in Dorr-Bull River-Luxor, as well as in Mica,
all of which is of Canadian origin, will be physically as well as jurisdictionally
under the sovereign control of Canada, to regulate and to divert as Canada’s
interests and those of her provinces determine. I remark that in the case of the
Pend d’Oreille, similar rights were claimed by the U.S. and recognized by the
IJC in the Waneta Order, so that in this diversion of the Kootenay to the
Columbia, we have adequate precedent established by our neighbour.

For Canada, it is vital and imperative that this jurisdiction should be
maintained. From this “Canadian best use value” within the Columbia River
System as prescribed in the instructions to the 1JC of 28 and 29 Jan 1959, there
is a wide and ample opportunity to provide additional benefits in power and
flood control which may be shared equitably with the U.S.

In connection with the Dorr Plan, I would mention further that the Depart-
ment of Agriculture has reported that the development of the East Kootenay
storages will have a beneficial effect on agriculture. This advice was given
in a letter signed by S. C. Barry, Department of Agriculture, addressed to the
Secretary, Canadian Section, 1JC, dated 14 June 1960, and I mention it in case
this communication has not been brought to your attention.

In your Para 4, you make reference to the Crippen Wright report dated
9 July 1959 and comprising, you mention, “nine substantial volumes”. I rece%ved
this report direct from the government of BC the day before I left for Washing-
ton to commence the negotiations of the IJC Principles. The general part of
the report proved useful to me in making my presentation to my U.S. col-
leagues and later I was able to peruse the whole report which provided a mass
of information relative to a multiplicity of possible sites and alternat}ves for
power dams and storages, including tentative gcheduleg of construction, in-
stalled capacities and the like. This was useful in checking the physwal pros
posals made by the ICREB, and I think served to confirm the selections which
had been made of the individual projects. However I do not recall that any
of the volumes I have seen contained any
parison of the relative merits of these projec

LJC sequences. ]
If there is such a report as you mention, I would be grateful for a specific

reference, or a copy, when I will at once discuss it with Mr. Crippen, with
Whom I have the pleasure of being acquainted.

In your Para 4, you make reference also to the report made to the Federal
Government by Montreal Engineering in 1957. T recall that a number of the
sites proposed for development by this report became eliminated in the course
of the ICREB and 1JC discussions. Certainly I do not regall that it contains any
Proof that we should depart from the Dorr Plan ‘w'1t‘h its manifest advantages
to Canada in cost-saving, power production, flexibility of regulation for Mica

comprehensive summary or com-
ts when combined in the several
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and the other great Canadian plants, and in what, it now turns out as a result
of experience, is the paramount necessity of maintaining Canadian jurisdiction
and control over waters of Canadian origin.

I notice that nowhere have you mentioned the 1961 Report of the same
company. I raise this matter to say that I have re-read this report recently. I
find it was commissioned by letter from the Deputy Minister NA and NR, under
date of 15 April 1961, and that it was presented on 15 May 1961, that is, one
month and two days later! The letter of transmittal evidences close participa-
tion by an officer of NA and NR. The report is confined to the Treaty projects
and there is no mention whatever of Dorr-Bull River-Luxor.

So this report also provides no basis whatever for comparison of the Copper
Creek and Dorr plans. It is however of particular interest because it makes
three important specific criticisms of the Treaty of 17 Jan 1961, namely:

1. In regard to Article X of the Treaty, on Page 15 the following appears:

“...under the design assumptions...the downstream benefits...could
be transmitted on a firm basis to the load centres over the 345,000 volt system
without necessity of the standby transmission in the United States specified in
Article X of the Treaty. Hence payment by Canada for standby transmission
would not be necessary if an inter-connection agreement could be negotiated
with the United States”.

I made some reference to Article X in-my CI of IA article and elsewhere
I have described it as a device to impose on Canada the cost of transmission of
Canada’s half (?) share of the downstream benefits from the point of genera-
tion in the U.S. to the boundary near Oliver, B.C. In this connection you will
find Mr. Udall’s remarks (U.S. Senate Committee, 8 March 1961, PP 25 and 26)
of interest. Article X also means that until Canada enters an inter-connection
agreement, whatever its terms, Canada will have to continue to pay some $1.8
million a year or more, for an idle privilege or the occasional use of a U.S.
transmission line. It seems we can only eliminate these payments if the U.S.
consents and you may expect the cost of this consent to be heavy.

The phraseology of Article X is exceedingly adroit. “Downstream benefits
to which Canada is entitled” would seem to mean the amount before the surplus
Canadian share of capacity is exchanged for energy, and this would add
materially to the cost of the standby service to Canada.

I think probably the more important objective sought by the U.S. in
this Article is as a deterrent to any Canadian claim being put forward for
a share of increased downstream benefit capacity when the U.S. requirement
for regulation of flow changes from firm power to peaking or the equivalent.
In the light of this consideration, I expect that Article X, if it remains in the
Treaty, will make it very difficult to obtain, subsequently, an inter-connection
agreement which will be free of serious adverse effect on Canadian interests.

Therefore, I think it important that the anxieties expressed by Montreal
Engineering as well as by myself should result in a prompt rejection of Article X.

2. In a footnote on Page 24 and re-emphasized on Page 25, Montreal
Engineering asserts that the criteria of operation of the Canadian storage
prescribed in Annex A Para (7) will result in Canadian output less than might
otherwise be obtained and point out that no study has yet been made to
determine the net result. Here is a report commissioned by the Government of
Canada and you have been warned that no study has yet been made to determine
the ngt result of the operation of Mica for system benefits when this plant is
machined. I pose this question! How do you justify the repeated assurances

'trhat ?a;/e been made that Canada’s interests will be adequately protected by this
reaty?

>\
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I have pointed out repeatedly the very serious danger to Canada in this
situation and in this connection I would refer you particularly to my address
to the Engineering Institute of Canada in Montreal on 15 June 1962. I will
refer to this further in my comment on your Para 8.

3. On Pages 2, 19, and 25, Montreal Engineering refers to the declining
downstream benefits to firm power (note that the arrangement does not provide
the half share of the gain in the United States which was specified in the
1JC Principles). I recall also that the Treaty gives no specific assurance as to
the amount or the continuance of these benefits. g

I have already expressed both directly and indirectly my own criticism
on the afore-mentioned three points and I refer you to my CI of IA article
and to my statement to the EIC on 13 June 1963 and published by the Institute
in Criticism of the paper by Mr. McMordie, General Manager of the B.C. Power
Commission.

In regard to your Para 5, may I recall again that not even one of the
reports mentioned in your earlier paragraphs which I have seen, contains
any comparison between the Treaty projects and the Dorr Plan (Seq IXa), and
the same is true for the Montreal Engineering Report of May 1961, which you
do Not mention. As to the Gibb and Merz and McLellan Report, to which you
refer later, this report is specifically confined to the Treaty projects by the terms
of reference. These projects are as developed in the Copper Creek plan in the
ICREB Report.

I am aware also that engineers in the Department of NA and NR have
opposed the Dorr plan and that they have resisted warnings given by‘ Montreal
Engineering. They have even complained to Montreal Engineering “that
the views of technical advisers during the negotiations are not supported in
your report”.

As regards the last sentence of your Para 5, may I say I do recall the
opinion you attribute to me as having been expressed to the External Affairs
Committee in respect to the rejection of Libby. The government to which I
referred as responsible was the Government of Canada. o g

In your Para 6, you refer to the question of “Car}ada’s ability to cont.ml
the operation of the Treaty storages in a way which will safeguard ger.leratmn
in Canada”; also to Montreal Engineering, Casecq Consultants, and Gibb and
Merz and McLellan, as supporting the Treaty in this respect. ¢ : ‘

The actual wording of the Montreal Engineering report in this connection
is, “The estimated annual generation has been assumed to be‘f_ully usablg to
Meet power requirements in B.C. It is thought thgt the provisions contained
In the Treaty for changing the operation of the Mica C}’eek .storage after the
installation of at-site generating facilities, and the avaflablhty of. the Arrc?w

akes reservoir for release ahead of Mica, warrant this assumption. Studies
should be made to confirm this assumption at the first opportunity.” This report
clearly expresses anxiety on the matter. :

I have never seen the Caseco Report but 1 have understood tha_t it too ha.d
been directed by order of the B.C. Government to the Treaty projects. I will
;Omment on the opinion expressed in the Gibb Report in my reply to your

ara §.

In regard to your Para 8, in the quotation please note the Worcs “except
for three months”. As was pointed out in the 1JC Principles report, in Canada
We will be concerned for a very long time into the Uy N0 BOE BT ON

ydro-electric resources to supply firm power to our loads. :

Firm power is power which is completely as§ured and the amount wh}ch
can be contracted to be sold is fixed by the minimum dependable generation
In a representative critical period of low flows. Please see the _deﬁmtlon of
Prime power in Appendix 4 of the Gibb Report which is a fair statement.
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The dire effect of the Treaty is increased by the exception which Gibb has
stated will apply during three months.

Under Annex A, Para (7), Regulation for optimum system benefits, this
effect has been stated by the Chairman, B.C. Power Commission (Keenleyside)
to result in a decrease in average annual production suitable for the Canadian
load from Mica (including I think Downey and Revelstoke Canyon) from
“1,000 MW to 100 or 200 MW™.

This information was given under oath but it may seem extravagant.
However for comparison I would mention that the effect produced at Waneta
by U.S. control of the storage upstream on the Pend d’Oreille for refill of
Hungry Horse is a reduction in capacity during the late summer from 4 units
to 1 unit, that is, a reduction by 75% in the amount of firm power deliverable
to the Canadian load.

In regard to your Para 9, I note the extract from Page 4, Para 3 of the
Gibb Company’s letter of transmittal.

By Annex A, Para (7) of the Treaty, the Canadian storages are to be
operated “to achieve optimum power generation at site in Canada and down-
stream in Canada and the United States”. This applies to all the Canadian
storages provided in the Treaty and there is no exception to permit Mica
to be operated one way for Canadian benefits and High Arrow in another
for U.S. benefits, unless, under Para (8), Canada makes up the total deficiency
to the United States. This may be large because of the fundamental difference
in national purpose when thermal comes to predominate in the U.S. system.

I am surprised that the Gibb Company in their covering letter have not
mentioned this defect in the Treaty, but I observe, in re-reading their report,
that many unresolved doubts have been expressed and more particularly that
they have not insisted that detailed studies on regulation be carried out. This
means that the great benefits attributable to Seq IXa have not, it appears,
come within their opportunity for consideration.

Re your Para 10. Please let me assure you that I do differ from your
interpretation of these reports on the points I have noted. I think the foregoing
explanations of the meaning of Annex A Para (7) and (8), and the statements
of Keenlyside and Montreal Engineering, and the doubts expressed in the Gibb
Report itself, should carry conviction that what I have stated is in fact correct.

Re your Para 12. Please let me assure you also that I do not stand alone
in the views I have expressed. These have been checked in studies over many
months with Canadian engineers and others who are highly qualified in hydro-
electric thermal system operation and include on the basic points important
experts in this field in the United States. I am prepared to support the views
I have expressed in any competent forum and I am confident I will have wide
support.

In any event, from reading your letter, it seems that I have aroused your
doubts about the Treaty and this is heartening because these matters are so
supremely important to Canada that I do think the responsible government—
namely the Government of Canada—should not rest until the technical aspects,
legal and engineering, have been inquired into and reported upon by inde-
pendent, fully qualified and responsible expert consultants in these respective
fields and all doubt removed.

Accordingly I repeat the recommendation given to you in my letter of
22 August 1963.

Meanwhile, I do hope I have given you sufficient information for your
expressed purpose to plug loop-holes in the present Treaty. May I say this line
of thought on your part brings me a measure of encouragement, but I must add

. o NS
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that merely plugging loop-holes is far short of the basic corrections to the Treaty
which I regard as requisite.

Please be assured I will indeed be pleased to go into any other points you
may have occasion to mention.

Yours very sincerely,
A. G. L. McNaughton.

OrTawa, October 8, 1963.
General A. G. L. McNaughton,
393 Fernbank Road,
Rockcliffe Park, Ottawa, Ontario.

Dear General McNaughton,

Once again I am indebted to you for the time an_d effort you have given
in providing me with your views on the Columbia Rlvgr Treaty. Your letter
of the 23rd of September commenting in detail on ppmts I had previously
raised concerning the Treaty is much appreciated. Whllg I shall not attempt
to reply in detail to your letter, you may be interested in some very general
observations on the initial three points which were under c.or}slderation.

Your reference to a necessary expenditure of $710 million by_ the United
States to provide flood control protection equivalent to that provided by the
Treaty perhaps requires further investigation. My understanding was t_hat
this investment would provide not only equivalent flood cqntrol 'protectlon,
but also equivalent power benefits. Furthermore, these dprr{es:tlc. projects would
provide a power benefit of continuing rather than fil{mnlshmg value. The
allocation of the $710 million was given as $140 million for ﬁogd control,
$70 million for transmission and $500 million for power generation. If the
Whole cost of $710 million is assessed against flood 'control, then surely we
would have to say that the United States alternative plan would provide
Power benefits equivalent to those of the Treaty and at no cost. What com-
plicates the picture further is that ome of the projects making up the $710
million investment is under construction already and a further one is under
study by Congress. The incremental cost to the_Umte?d States of pursuing
a unilateral plan would therefore appear to be rapidly dlmlqlshmg-

As to approval of the Treaty projects, it is true that this government has
the final say, in a negative sense, through the application of the International

iver Improvement Act. However, the action of refusing to approve a develop-
Mment proposed by a Province in relation to resources of which it is the con-
stitutional owner is one that cannot be taken without good and adequate cause.
As T pointed out in my last letter, there seems ample engineering evidence to
Support the selection of the present Treaty projects. The table on page 102 of
the I.C.R.E.B. report indicates that the cost of the increment of energy gained
by selecting a maximum diversion plan as ODPOSEd to a partial diversion
exceeds in all cases the average system cost of energy. My reference to the
Teport of Crippen Wright Engineering Ltd. also supports this conclusion. The
‘SUmmary of Findings” of their Interim Report No. .2, “Diversion of Kootenay

iver into Columbia River”, contained the following statements:

4. The dam for diverting the Kootenay should be located at either
Canal Flats or Copper Creek. ‘

5. Two other possible sites for a diversion dam on the Kootenay River
are situated near the confluence with the Bull Rlver, one just apove
the confluence, the other just below. Schemes incorporating dl.Vex“-
sion dams at these alternative sites are founfi to _be uneconomic in
comparison with schemes dependent on a diversion dam at Canal
Flats or Copper Creek, and they are not recommended.

20576—e¢
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While it is true that the Crippen Wright report did not study plans of develop-
ment identical with those investigated by the I.C.R.E.B. report, the developed
head on the Columbia River in most cases exceeded that considered in the
I.C.R.E.B. studies and therefore would give an added incentive for the larger
diversion. In spite of this fact the report favoured the more limited diversions.

I note that your letter refers to a Department of Agriculture report which
you feel indicates that the maximum diversion plan would have a “beneficial
effect” on agriculture in the East Kootenays. This one-page report is one of
many papers that have been included in briefing documents prepared on the
Treaty proposal. The report notes that among the 91,000 acres of land which
would be flooded by the maximum diversion dam there are 24,000 acres which,
if reclaimed, would be arable without irrigation, and 26,000 acres which have
“some agricultural potential” and could support “low priced crops” if irrigation
could be provided. The value of the crops obtainable would be so low that
apparently irrigation would be impractical. The report then notes that there
are 300,000 acres of land above the proposed reservoir level which, if irrigation
could be provided, would be as potentially arable as the previously mentioned
26,000 acres. While it concludes that the agricultural potential of the area could
be increased if irrigation water could be provided from the diversion reservoirs
(just as it could if irrigation could be provided without the dams), the report
makes no suggestion that irrigation water could in fact be economically provided
to the high land after the construction of the dams. Whether or not the diversion
dams would have a beneficial effect would seemingly depend upon the prac-
ticability of irrigating the increased potential acreage.

Finally, dealing with the third point under consideration, that of Canadian
control over the Treaty projects, my letter of the 10th of September did not
refer to the 1961 Report of the Montreal Engineering Company because that
report did not involve a study of possible conflicts in operation under the Treaty
but was requested solely as a means of double checking on the accuracy of the
many calculations carried out during the negotiation of the Treaty. The report
involved slightly more than two months of concentrated effort on the part of
the Company.

In answer to your question as to how I can justify the repeated assurances
of adequate protection for Canada, my reply is that further studies were carried
out by the Montreal Engineering Company during the fall and winter of 1961
and these studies provided very strong support for not only the Treaty provisions
for Canadian operation, but also for the High Arrow dam.

I am sure that your views on the Treaty plan are based upon a sincere
conviction that the plan is contrary to the best interests of Canada. I am equally
sure that the opinions which have been expressed by officials of the Department
of Northern Affairs and National Resources have been motivated by sincere
doubts as to the economic feasibility of your maximum diversion plan. These
engineering officials did not “resist” warnings of the Montreal Engineering Com-
pany, but I understand that, on the contrary, they were instrumental in having
that Company requested to investigate the problems of operation under he
Treaty. I am certain that the further request to that Company for an explana-
tion of one portion of their 1961 report was not a ‘“complaint”, but rather
was an attempt by the officials to fully investigate what might have been a
serious but perhaps unavoidable fault in the Treaty. I am firmly convinced
that the actions of the Government’s engineers have had the best interests of
Canada in mind.

I realize that this has been a very brief discussion of your three major
points of criticism. I assure you, however, that your detailed comments will be
given the fullest study and wherever weaknesses appear in the present Treaty
every effort will be made to correct them.

S— 3
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I am attaching for your information a recent comparison of benefit-cost
. ratios for High Arrow and Mica storages as well as a Water Resources Branch
paper on diversions of water for consumptive use. You will remember that
these two items were requested during our meetings this past summer. I am
sure you will find them of interest.
Thank you again for your letter.
Yours sincerely,

Paul Martin.

BENEFIT-COST STUDIES

Assumptions September 1963

(1) In studies excluding the High Arrow project, the conflict which would
exist in operating Mica for at-site power and downstream benefits has been
ignored.

(2) It has been assumed that all the project positions studied would be
acceptable to the three governments concerned.

(3) West Kootenay benefits are not considered.

(4) Downstream benefits are sold within the United States at 2.5 mills
per kwh and $8.00 per kw (Canadian funds).

(5) Mica at-site generation is transmitted to Vancouver for sale.

(6) Value of power at Vancouver at 345 kv terminals is 3.0 mills per kwh
and $8.20 per kw (4.6 mills per kwh at 60% load factor).

(7) No reduction in benefits due to time lost in possible renegotiation.

(8) Mica storage commitment to Treaty operation is limited to 7.0 million
ac-ft. (Consistent with average at-site use).

(9) Most recent project cost estimates were adopted.

Study Benefit-Cost
No. Projects Credit Position Ratio
1 (a) High Arrow 1st ADDED To U.S. Base System 1.8
(b)  High Arrow ond ADDED To Duncan Lake 1.6
2 (a) Mica Storage
Only 1st ADDED To U.S. Base System 1.1
(b)  Mica Storage 5
Only ond ADDED After Duncan g
()  Mica Storage
Only 9nd ADDED After Duncan & Bruces
Eddy 0.9

(d)  Mica Storage

Only ond ADDED After Duncan, Bruces
Eddy and High Mountain Sheep 0.8
(€)  Mica Storage
Only ond ADDED After Duncan, Bruces
Eddy, High Mtn. Sheep & Knowles 0.6

20576_5!
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3 (a) Mica Storage

-+ Generation 1st ADDED To U.S. Base System 1.2
(b) Mica Storage
-+ Generation 2nd ADDED After Duncan i1
(c) Mica Storage
-+ Generation 2nd ADDED After Duncan & Bruces Eddy 1.1
(d) Mica Storage |
-+ Generation 2nd ADDED After Duncan, Bruces Eddy L
& High Mountain Sheep 1.0
(e) Mica Storage
-+ Generation 2nd ADDED After Duncan, Bruces Eddy
High Mtn. Sheep & Knowles 0.9
DIVERSIONS OF WATER FOR IRRIGATION AND
OTHER CONSUMPTIVE USES
COLUMBIA RIVER BASIN
Water Resources Branch August 1963
DIVERSIONS OF WATER FOR IRRIGATION AND OTHER CONSUMPTIVE
USES—COLUMBIA RIVER BASIN
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DIVERSIONS OF WATER FOR IRRIGATION AND OTHER CONSUMPTIVE
USES

COLUMBIA RIVER BASIN

1. Schemes for Diversion of Water Out of the Columbia River Basin

Article XIII(1) of the proposed Columbia River Treaty does not prevent
diversions out of the Columbia River Basin for consumptive purposes. Such
diversions for irrigation purposes have been a subject of several preliminary
studies. Diversions from the Columbia or Kootenay Rivers would affect
existing and potential water-use developments in the Columbia River Basin.

The purpose of this paper is to provide a brief outline of the major
diversion possibilities that have been studied. It should be noted at the outset,
that few of the diversion schemes have been studied in depth, and much
additional examination would be required before feasibility of the schemes
could be established. The studies, however, have indicated that diversions from
the Basin could be accomplished only through the construction of complex
and costly storage and conveyance facilities. On the basis of the preliminary
studies, the major diversion possibilities from the Columbia River Basin for
consumptive purposes outside of the Basin have been found to be relatively
unattractive under present-day conditions. The usefulne_ss of these diversion
possibilities as elements of long-range water-use planning, however, cannot
be discounted entirely because economic conditions are ever changing.

1. Diversions from the Columbia and Kootenay Rit_)ers n p’anada to
the Saskatchewan River Basin in the Prairie Provinces

A reconnaissance study was carried out for the Saskatchewan Power
Corporation by Crippen Wright Engineering Ltd. to assess the possibilities of
augmenting the water supply of the Saskatchewan River system by diversions
from outside the basin. The study was initiated on the premise that present
river flows will be considerably depleted in the future by irrigation, municipal,
and industrial requirements. /

Although no long-range forecasts of consumptive uses in the Prairie
Provinces are available, it has been suggested that the population of the three
Prairie Provinces will eventually reach 100 million people; requiring 50,000 cfs
of water for consumptive purposes. It is interesting to note that on the basis
of population growth of 2.29% per annum experienced during the past 10
years in the Prairie Provinces, it would require a further perlod of 158 years
for the three Prairie Provinces to reach a total population of 100 million
bPeople.

The Crippen Wright report of March 1962 suggested a programme that
Might start with the diversion of the upper North Saskatchewan River into the
South Saskatchewan River. This would be followed by diversion from the
Athabaska River into the North Saskatchewan River where the water could
be utilized along the North Saskatchewan itself, or could be diverted, in turn,
for use in the South Saskatchewan system. The next stage of the programme
envisaged diversion from the Peace River into the Athabaska River for further
diversions to the South Saskatchewan River system. In the late stages of the
Programme, small diversions could be made from the Fraser River system. At
an ultimate stage of the diversion programme, the more expensive diversion
Possibilities from the Columbia River Basin might be developed.

Seven possible routes for diversion from the Columbia River Basin to the

rairies were outline in the Crippen Wright report. These possibilities are
described briefly below. The diversion schemes and their associated costs
Were based only on paper location with very little first hand knowledge of

terrain or soil conditions.
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Two basic assumptions were made in deriving cost estimates:

(i) the destination of the diverted water was considered to be the South
Saskatchewan River system where water could be released to large tracts of
irrigable land.

(ii) diversion projects of the magnitude suggested in the report would
not be considered in a period of high interest rate or without special financing
arrangements; consequently, annual costs for the studies were computed on
the basis of 349% interest rate with a 60-year amortization period.

(a) Diversions from Mica Reservoir into the Athabaska River

Three alternative schemes were studied for diversion from the proposed
Mica reservoir on the Columbia River into the Athabaska River. Estimates of
costs were made for a diversion of 4,350,000 acre-feet of water annually. The
estimates included the cost of pumping and diversion works through the
Rocky Mountains to the Athabaska system. They also included the increment
of cost required to transfer this additional water from the Athabaska system
to the South Saskatchewan River. The cost estimates, however, did not include
any portion of the cost of Mica dam and reservoir, mor did it provide any
compensation for losses that would be incurred in the Columbia River Basin
as a result of such diversion.®

Of the three alternative schemes, the annual unit-cost of the lowest cost
scheme was estimated to be in the order of $7.50 per acre-foot of diverted
water delivered to the South Saskatchewan system.

(b) Diversions from Surprise Rapids Reservoir to North Saskatchewan River

Consideration was given to a scheme for diversion from a reservoir on
the Columbia River above Surprise Rapids into the North Saskatchewan River
system. Estimates of costs were made for a diversion of 4,350,000 acre-feet of
water annually; and included the costs of Surprise Rapids Reservoir, pumping
and associated diversion works through the Rocky Mountains, and transferring
of water from the North Saskatchewan River system to the South Saskatchewan
River system.

The annual unit cost was estimated to be $10.50 per acre-foot of diverted
water delivered to the South Saskatchewan system. The cost estimates did not
provide any compensation for adverse effects on Columbia River Basin de-
velopments. (See footnote at bottom of page.)

(c) Diversions from the Upper Columbia-Kootenay Reaches into the South

Saskatchewan River

Three alternative schemes were studied for the diversion of water from the
Columbia River basin directly into the South Saskatchewan system. Two of
these schemes would involve diversions from reservoirs on the upper reach
of the Columbia River with water supplemented by diversion from the Koot-
enay River. In both schemes, the water would be delivered into Bow River, a
tributary of the South Saskatchewan River. The third scheme would involve
diversion from the Kootenay and Elk Rivers through the Rocky Mountains
into Oldman River, a tributary of the South Saskatchewan River.

Diversions under these three schemes have the advantage of directly
reaching the South Saskatchewan system without the need of subsequent

re-routing of flows from either or both the Athabaska and North Saskatchewan
Rivers.

@ At 3 mills/kwh, the loss in energy generation alone at existing and potential main stem
plants on the Columbia River in Canada and the United States would amount to about $5.50 per

year for every acre-foot of water diverted. Of the $5.50, $2.40 would be lost in Canada and
$3.10 in the U.S.
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y Of the three alternative schemes, diversions from the Kootenay and Elk
Rivers were found to yield the lowest annual unit cost. For a diversion of
5,000,000 acre-feet of water annually, the annual unit cost was estimated to
be $7.60 per acre-foot. The cost estimates did not provide any compensation for
adverse effects on Columbia River Basin developments.(1)

(d) Diversions of Minor Tributaries

The studies for the Saskatchewan Power Corporation did not reveal any
possibilities for economic gravity diversion of small tributary streams at high
altitudes in the Columbia River Basin. A study by the Water Resources Branch
indicated a possibility of diverting about 150,000 acre-feet annually from the
Flathead River in B.C. to the Oldman River system in Alberta. On the basis of
339 interest rate and 60-year amortization period, the annual unit cost of the
Flathead diversion would be in the order of $4 to $5 per acre-foot of diverted
water.

A comparison of the costs of the various schemes as presented in the
Crippen Wright report is tabulated below.

Annual Cost/Acre-Foot of Water Delivered
To South Saskatchewan System
(At 33% Interest)

Diversion Scheme Total Diversion Annual Cost

(Ac-Ft) $/Ac-Ft
North Saskatchewan ........ 1,900,000 $ 0.40
Athabasin  ad o m diian s 4,500,000 3.50
Peace RIVET Jiiests i laos 14,500,000 4.60
Upper Fraser (Alt. No. 1) .. 1,087,000 6.00
Upper Fraser (Alt. No. 2) .. 4,350,000 8.30
Columbia River (Alt. No. 1)

Mica Diversion 5 . i«.e. s 4,350,000 7.50(2)
Columbia River (Alt. No. 2) :
Surprise Diversion .......- 4,350,000 10.50

Kootenay River ............ 5,000,000 7.60

From the foregoing brief descriptions, it can be seen that the costs of
diversions from the Columbia River Basin to the Prairies would be among the
highest of the various alternatives. It would be of interest to note that some
of the irrigation projects in Alberta have been developed in recent years at
a capital cost of about $25 per acre-foot of storage including dam and main
canal works. At 33%  interest rate and 60-year amortization period, the
annual cost would work out to substantially less than $2 per acre-foot. It is
evident that diversions from the Columbia to the Prairies lie in the realm of
economic possibility well in the future when all the available lower cost

Schemes have been developed.
2. Diversions from the Pend Oreille and Kootenai Rivers in the United States

(a) Pend Oreille Diversion to the Columbia Basin Irrigation Project
Several investigations dating back to 1903 have been carried out to study
ﬂ_le possibilities of a gravity diversion from the Pend Oreille River for irriga-
tion of over 1.5 million acres of arable land east of the Columbia River, in
South Central Washington. The scheme consisted essentially of a diversion

e
® At 3 mills/kwh, the loss in energy generation alone at existing and potential plants on the
;i‘{:rtenay and Colunbia Rivers in Canada and the United States would amount to over $5.00 per
(meI‘_ every acre-foot of water diverted.
Mica Reservoir costs not included.
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dam on the Pend Oreille River at Albeni Falls, together with a system of
canals, tunnels, reservoirs, inverted siphons and a viaduct crossing Spokane
River, to carry the water 130 miles from Albeni Falls to the bifurcation works
at the head of the irrigable tract.

The gravity diversion scheme from the Pend Oreille River was abandoned
in 1932 on recommendation of the Corps of Engineers in favour of a pumping
scheme from the Grand Coulee reservoir to supply the necessary irrigation
water.

(b) Pend Oreille Diversion to California

In a 1951 reconnaissance report of the Bureau of Reclamation, a scheme
was outlined for a possible diversion of surplus water from the Pend Oreille
to supply the needs of Northern California. Diversions from the Albeni Falls
Reservoir on the Pend Oreille River “...could be carried by gravity flow to
the Klamath River above the Ah Pah Reservoir. The total length of the aque-
duct to the Klamath River* would be about 1,020 miles, of which about 290
miles would be tunnel and 40 miles in siphon. No estimates of cost were made
for this plan because the necessary length of aqueduct causes it to appear
unattractive, and also because tentative analysis of ultimate local water re-
quirements indicate a lack of any substantial exportable surplus.”

It might be well to point out that the Pend Oreille River downstream
from Albeni Falls is now almost totally developed for hydro-electric power
generation. A high degree of river regulation is also available from upstream
storage; therefore, any diversions from the Pend Oreille would represent a
material loss of power at downstream plants on both the Pend Oreille River
and the main stem of the Columbia River. For energy alone at 3 miles per
kwh, this loss would amount to $4 per year for every acre-foot of water
diverted.

(¢) Kootenay River Diversion to the State of Washington, Oregon and

California

It would be in the realm of physical possibility to divert flow from the
Kootenay River into the Albeni Falls reservoir on the Pend Oreille for further
diversions to the States of Washington, Oregon and California. The diversion
could be accomplished by a high dam at a site on the Kootenay River below
Troy, Montana, or by a gravity system of canals and tunnels from the pro-
posed Libby reservoir. The water would be diverted over the Bull River-
Lake Creek saddle.

No detailed studies or cost estimates have been made for such a plan.
The economics of such a diversion would be highly questionable because of
the expensive and long conveyance works associated with the scheme and
similar power losses as those referred to under the Pend Oreille diversion
plan.

Water from the Columbia River Basin cannot be transported in small
quantities economically over a long distance. Any large scale diversion, how-
ever, would affect the power outputs at all existing and potential power
developments downstream in Canada as well as the United States. In addition,
with the high degree of regulation that would be available at the proposed
L@bby reservoir, and the possibility of Canadian diversions of the Kootenay
River possible under the terms of the proposed Columbia River Treaty, it is
doubtful that any large supply of surplus water would be available for export
from the Kootenay River to other river basins in the United States.

* The Klamath River rises on the Oregon-California border. Diverted water would have
to be tll':msported a further 300 mil_es to the San Francisco area and 600 miles to the Los Angeles
area. The total length from Albeni Falls to Los Angeles would be approximately 1,600 miles.

&
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II. Schemes for Diversion of Water Into The Columbia River Basin

1. Shuswap River diversion to Okanagan Lake

It has been estimated that eventually there would be a deficiency of over
350,000 acre-feet of water to meet irrigation requirements in the Okanagan
Basin. A very attractive scheme is available for obtaining supplemental irriga-
tion water from the Shuswap River in the Fraser River basin. This scheme
would consist partly of a small diversion structure on the Shuswap River near
Enderly, B.C., and an excavated channel across the Fortune Creek-Deep Creek
saddle near Armstrong, B.C. Water would be diverted from Shuswap River
through this channel to Okanagan Lake.

Storage would be available on Shuswap River at Mabel Lake if required.
However, it would appear that flood flows of the Shuswap River would amply
supply all diversion requirements. Okanagan Lake could provide the necessary
storage and regulation of diverted flows.

9. Fraser River Diversion to Mica Reservoir
It has been suggested that possibilities might exist for diversion of upper
Fraser and Thompson Rivers into the Columbia basin at the head of the Canoe
River branch of the proposed Mica Reservoir. No detailed studies have been
carried out to investigate these possibilities. It is highly doubtful that such
diversions would yield sufficient benefits to offset the obviously high cost of
development. Large dams would be required to back water across the drainage
divide, and objections to flooding of the spawning grounds in the upper Fraser

and Thompson Rivers could also be expected.

Water Resources Branch
August 1963

OcTOBER 31, 1963.

The Hon. Paul Martin, P.C,,

Secretary of State for External Affairs, Canada
House of Commons,

Ottawa

Dear Mr. Martin:

I have your letter of 8 Oct. 1963 in which you express.certain general
observations on some of the aspects of the proposed Columbia River Treaty
which I had remarked upon in my letter to you of 23 Sept. 1963.

In regard to your observations, I have now had an opp_Ol‘tumty to look
up the relevant reports which have been made public and which are available
to me and I now make the following further comment.

For convenience of reference, I have numbered the paragraphs of your
letter as follows:

Your Page 1: 1 and 2

Your Page 2: 3,4,5,6 and 7

(including Crippen Wright paragraphs)

Your Page 3: Para 7 (cont.) 8, and 9

Your Page 4: 10, 11, 12, and 13
Re your Para 2 :

I note that you agree on $710 million as the total amount which the U.S.
estimates would need to be expended to obtain, among other adv‘antages, the
same degree of flood control as could be given by the three Canadian storages,

ica, High Arrow, and Duncan. It seems to me that where we differ is that
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you accept the position that the sum which has been allocated by the U.S. to
flood control is a measure of the Canadian contribution. This is not my view
because the U.S. in multi-purpose projects follow a principle that relieves the
public of charges for flood control, which can be imposed on power with greater
convenience and less public opposition.

The result is that the actual flood control benefit from the operation of the
treaty storages is very much more than double the $64.4 million present worth
figure evolved by the negotiators.

May I repeat again that it is my firm conviction that the revised treaty or
protocol should provide specifically for a payment to Canada equal to half the
damages prevented by the operation of Canadian storage (IJC Principle) and
that the formulae for arriving at this amount should be open to re-negotiation
on demand as future experience may indicate. There must also be a minimum
payment per acre foot of storage space in order to prevent abuse by the U.S.
of the privilege of calling for drawdown to take care of impending floods of
exceptional great magnitude which are forecast.

References to other points in regard to flood control relating to clauses in
the treaty of doubtful or unacceptable intent are included in my letter to you
of 23 Sept. 63 and in my CI of IA paper for their Spring, 1963, Journal, all
of which, I submit, require the closest consideration.

Re your Para 3

I am very pleased to learn that you agree, even if only in a negative sense,
that the ultimate authority for determination of projects in Canada on “Inter-
national Rivers” rests with the Federal Government of Canada. This relieves
some of the grave anxiety I have felt since I became aware of the terms of the
agreement which you entered into with the Government of B.C. under date
of 8 July 1963. I do hope you and your colleagues in the Government of
Canada will be persuaded to take the next step and forbid or “decline assent”
to projects which do not implement the principles of proper economic selection,
and particularly those which sacrifice, or even seem to compromise, the sover-
eign right of Canada to control our own waters within our own territories.

Re your Para 3 and your reference to the table (in Para 243) on Page
102 of the ICREB Report of March 1959, which you indicate represents “The
average system cost of energy”, may I caution that these figures were compiled
in a study directed to the selection of the best physical array of projects without
regard to the boundary, as agreed by the ICREB at its first meeting in 1944
when this was established as a principle. The interest rate used was 3%, which
is about the weighted mean of the actual rates of 24 and 5% which has been
indicated for Canada and the U.S. respectively.

In consequence, while the total international costs given in the table on
Page 101 (Para 242) are within the limits of reasonably acceptable error, those
allocated nationally in Para 243 are slightly high for the U.S. but between 409,
and 50% too low for Canada.

Moreover, in this calculation, the downstream benefits of upstream storage
continue to be included in the U.S. figures, that is, where generated. So the
upstream state, Canada, receives no credit for the large benefits created by
Canadian reservoirs. In regard to flood control, these mostly arise from the
Canadian storages and are omitted entirely in the ICREB figures, perhaps, I
venture to say, as part of the U.S. endeavour to minimize the very large
benefits rightly attributable to this source. In the result, the statement in
Para 242, in the conditions stated, is qualitatively correct (except in regard
to flood control), namely that the Dorr diversion plan produces the lowest
cost incremental power, that is the highest system benefits to power. However,
these incremental costs differ only slightly in the other plans.

i -
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In contrast, in Para 243, the figures for power benefits and power costs
assigned to Canada are both much too low and there is no assurance that the
ratio has any real meaning at all.

The great advantage to Canada of the Dorr plan is that the waters originat-
ing in the East Kootenay are conserved in Canadian storages and remain under
the sovereign jurisdiction and control of Canada, whereas both the other plans
include Libby in Montana and by the treaty, the physical and jurisdictional
control of this storage in Libby and its refill are to be exercised by the U.S.
-without restriction. Canada thus lacks an assured plan on which to base firm
power output at the West Kootenay plants or to give flexibility as would be
provided by Dorr-Bull River-Luxor in the operation of the great plants at
Mica, Downie, Revelstoke Canyon, and Murphy.

Moreover, under the proposed treaty, with the East Kootenay supply
reservoired in the U.S., the U.S. at any time, in any amount, is free to divert
these flows probably by way of Bull Lake to the Grand Coulee reservoir for
onward delivery to California for consumptive agricultural purposes. I submit
that it is a real responsibility of the Government of Canada to prevent such a
disaster to Canadian interests.

Subsequently, this best international plan developed by the ICREB has
been studied by the IJC in its national aspects in regard to interest rates and
in regard to the principles which should be adopted for the equitable sharing
of the immense benefits which the U.S. will receive from the operation of the
Canadian storage to power and flood control. I believe that these subsequent
studies have confirmed the superior merit of ICREB plan Sequence IXa in all
aspects.

Re your Para 3 (cont.) and also Paras 4 and 5, quoted from Crippen Wright
interim report No. 2. : :

Since this report is labelled interim and is No. 2 in that series, I would
think it is among those which were received in the summer pf 1_959 anq, as
stated in my letter to you of 23rd September, 1963, found not to justify modifica-
tions in the ICREB Report of March 1959. Certainly I would not be prepared to
subscribe to these generalizations until the reasons for the conclu;wns advanced
have been received and considered and this I will be glad 'to do if a copy of the
full report can be provided. However I would think it. ewdgnt that ‘th1s report
was made before the recent studies on High Arrow in which the investment
cost has been increased from the ICREB preliminary figure of $66.4 million to
$124.0 million, with probably further increases to come. In consequence of ’ghlS,
it would seem that the basis of the statements attributed to Crippen-Wright
have been out-moded. 3 o

On engineering problems as complex as those we have un_der study it is
manifestly wrong to base conclusions and discussion on summarized statemepts
of opinion taken out of the context of the reports without a full understanding
of the bases and parameters of the reports in question.

Re Your Para 6 e
The developed and average heads on the Columbia in the Copper Creek

and Dorr plans are stated or estimated as follows: ‘ .
Estimated Diversion

Gross Head Average (MAF)
Copper Creek

Sed: oV a8 Gy 1299 ft. 1143 ft. 2.6
Dorr
Sef. - EXas, o Cistias 1279 ft. 1165 ft. 5.8

Difference
Dorr increase —20 ft. -+-22 ft.
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It is understood that the Crippen-Wright proposals were analogous to
Seq. VIII with 1.5 maf in place of 2.6 maf. Thus in these proposals, the average
head at Mica would be less well maintained for a given discharge.

I would observe further that the average annual release from storage at
Mica is 3.93 maf while under the treaty, if the average annual release may be
7.0 maf, this would nearly double that contemplated in the ICREB report. If
so, the average head at Mica in Seq. VIII under the treaty will be much less
than I have indicated above.

Re your Para 7

In regard to irrigation in the East Kootenays, the Department of Agri-
culture report states that some 300,000 acres of irrigable land could be sub-
stituted for 26,000 acres of bottom land of no better quality which would be
submerged by the reservoir. In Sequence IXa these new lands are adjacent to
the reservoirs, which will be high in the early summer and thus facilitate local
pumping.

The report in question was obtained by the then Minister of Agriculture
at my request, and at the time I had the opportunity to discuss the proposal
with the technical officers concerned in the Department of Agriculture and in
PF.R.A., and I am assured that the project has merit. I believe that this
would be confirmed by competent engineering consultants if the matter is
referred for advice before commitments are made to the ratification of the
treaty or the protocol.

Re your Paras 8 and 9

Re your reference to further studies by Montreal Engineering Company
during the fall and winter of 1961, which you say give strong support to the
treaty projects, I have not had access to these studies. I would be pleased to
have an opportunity to study these reports.

Re your Paras 10 and 11
In Para 10, why unavoidable?

I appreciate your recognition that the views I have expressed are based
on conviction. These views are derived from long study over many years and I
believe that what I have been stating is correct. I certainly have endeavoured
to be entirely objective in my presentations of the deficiencies which I am con-
vinced exist in the present proposed treaty. I express the very sincere hope
that you will be able to correct these matters or in cases of doubt that these
will be resolved and Canadian rights not left open to dispute.

I can assure you that the results you obtain will be examined with the
closest and most sympathetic attention to the best interests of Canada, which
I am sure is your intention also, even if we may differ in the method to be
adopted.

I am obliged to you for:

(a) The paper giving revised Benefit/Cost storage studies in various
combinations, dated September, 1963

(b) The NA and NR paper on possible diversions from the Columbia to
the Eastern slope of the Rockies. All these have long been known
to the IJC, but it is very convenient to have them listed with avail-
able data.

In this connection, I hope you have a copy of the paper on “Energy and
Water”, presented at Calgary on October 9, 1963 by the General Manager of
the Saskatchewan Power Corp. This paper is based on engineering studies

carried out by Crippen-Wright consultants and I believe the data would com-
mand confidence.
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I mention the plans for the use of Kootenay and Columbia water particularly
because these are complementary to the Seq. IXa plan with which I have
concerned myself. I hope these forecasts and studies will help in establishing
the conviction that the construction of the East Kootenay storages and the
consequent elimination of Libby are essential Canadian interests.

Yours very sincerely,
A. G. L. McNaughton

OrtAawWA, Ontario, November 21, 1963.

General A. G. L. McNaughton,
393 Fernbank Road,
Rockecliffe Park,

Ottawa, Ontario.

Dear General McNaughton:

I wish to thank you for your letter of the 31st of October and your further
comments on the Columbia River Treaty. I believe that the exchanges of views
which we have had over the past months have been of considerable value in
placing the Treaty and the arguments concerning it in their proper perspective.
One example perhaps is the question of the Treaty ﬂood control and the cost to
the United States of providing similar control by projects of their own. We seem
agreed now that an expenditure within the United States of some $710 million
will provide not only flood control but also power and other benefits. The exact
portion of this expense which is properly chargeable to flood control is of course
debatable, but the very substantial power benefits which thg United States would
obtain from almost 10 million acre-feet of storage and at-site generating poten-
tial of over 1.2 million kilowatts would be capable of carrying a major portion
of the costs. As I noted in my last letter, one of the projects making up the $710
million expenditure is already under construction in the United States and
therefore the cost of their alternative to the Treaty would now be less than $600
million. With two further projects under serious consideration it is apparent
that the incremental cost of their unilateral plan could be very substantially
reduced within the next year.

I have noted with considerable interest your comment on the report of the
International Columbia River Engineering Board and agree that the limitations
of that report necessitate extreme care in its use. However, the problem of
interest rates which you have noted would not alter the conclusion reached on
page 102 of the report that a plan of limited diversion produces the least costly
increment of power in Canada. In fact, a higher interest rate. vyould have the
greatest detrimental effect on the plan of development requiring the largest
capital investment which in the I.C.R.E.B. report was the maximum diversion
plan. ;

You advocate in your letter the adoption of the principles of proper eco-
nomic selection. It is on the basis of these principles that I find it very difficult
to justify the proposal for the flooding of the East Kootenay Valley. The incre-

costs, particularly when compared to a proposal for lim}ted dlver319n at'Canal
Flats. The question therefore remains: are we to strive to obtain this last
increment of Columbia River energy in spite of its cost when the owner of the
resource is unwilling to do so and the incentive for the Unlted States to provide
the essential co-operation is considerably less now th_am it was three years ago?
At that time the record indicates they were only willing to accept the Canadu.an
East Kootenay dams into a co-operative Treaty at terms which were, and still
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would be, completely unacceptable to Canada. It would appear that the only
argument at this time for the East Kootenay projects is one of retaining control
of the Kootenay River water, and even that argument is countered by the rights
given Canada under the Treaty to make diversions in 20, 60 and 80 years time
which will achieve the same extent of diversion and degree of control which
you now seek.

Of particular interest to me are your comments on the possibility of the
United States diverting water from the Kootenai River before it re-enters
Canada and transporting this water to meet consumptive needs as far south as
California. Aside altogether from the economics of such a plan, the project would
have to be undertaken by the United States with the full knowledge that the
Columbia River Treaty gives Canada the right within 80 years time to divert
all but 1000 cfs of the Kootenay River in Canada and with no Treaty provision
for any liability for damage incurred downstream in the United States. Very
little water would be left in the river to supply the suggested United States
diversion works.

Also with regard to United States diversions out of the Kootenay River, I
must assume that these diversions would be undertaken for consumptive uses,
as the Columbia Treaty expressly forbids diversions for power purposes by
either country with of course the one exception of phased Kootenay River
diversions by Canada. If as you suggest the United States is free to make
consumptive diversions at any time and in any moment, I conclude that you
agree that the Columbia River Treaty does not prevent consumptive diversions
by either country and that Canada would, therefore, be free to make substantial
diversions eastward to the Prairie Provinces for such purposes.

Perhaps one final point upon which I would appreciate clarification is your
reference to studies by the International Joint Commission of the proposals of
the I.C.R.E.B. I am aware of course of the I.J.C. Principles, but was unaware of
any other Commission report to the Government. If you could provide me with
the particulars of that report and whether or not it preceded or was superseded
by the Commission’s report on Principles, I would have a better appreciation of
the importance which you place on it.

The quotations from the Crippen-Wright Engineering report which I in-
cluded in my letter of October 8th can be found in both the final report by that
consulting firm as well as their Interim Report No. 2. While a spare set of their
complete report is not available, I am forwarding for your information a copy
of the interim report dealing with Kootenay River diversions. With the excep-
tion of minor editorial changes the ‘“Summary of Findings and Recommenda-
tions” of the interim report is repeated in the final report. As the interim report
deals only with the economics of diversion proposals and does not consider the
advantages or disadvantages of an Arrow Lakes dam, the recent increase in the
cost of that structure should not alter their conclusions in any way. However,
increased investment in recent years in the Upper Columbia and East Kootenay
valleys, particularly in the vicinity of Windermere Lake, would tend to
strengthen the arguments for limited diversion. I would appreciate the return
of the Crippen-Wright report at your convenience.

I am also attaching at your request letters from the Montreal Engineering
Company which report on their investigations of the freedom of operation for
at-site power generation in Canada under the terms of the Treaty. I believe you
will find their conclusions quite interesting.

Thank you once again for your comments.

Yours sincerely,
Paul Martin.
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December 12, 1963
The Honourable Paul Martin, P.C.,
Secretary of State for External Affairs, Canada,
House of Commons,
Ottawa

Dear Mr. Martin:

On 29 November 1963 I received your letter dated 21 November 1963,
together with Volume 2 of the Crippen Wright interim report; also copies of
two letters from Montreal Engineering Company dates 23 October 1961 and
7 December 1961 respectively, which were enclosed.

As on previous occasions, with a view to facilitating comment, I have num-
bered the paragraphs of your letter consecutively from the beginning.

Re your Para 1

I would observe that the new U.S. projects to which you refer are not on
the line of flow of floods originating on the Upper Columbia, and, in conse-
quence, in the U.S. allocations to tributary basins, are not substantially com-
petitive with the Canadian storages on the Columbia, which are unique in the
protective service they can provide to the U.S. If the Canadian storages are not
built, then Grand Coulee must be operated for flood control, and heavy power
losses will result at this important site.

In your comments on flood control in this paragraph or elsewhere, I fail
to find any reference to the very important questions which I raised in regard
to this aspect of the treaty on Page 2 of my letter to you of 31 October 1963,
including my reference to my earlier letter to you of. 23 September 1963 and to
my article in the CI of IA Journal, a copy of which I sent you.

Let me assure you these are questions of vital significance to the proper
interests of Canada, all of which call for protective action in the revision of the
treaty or its rejection.

Re your Paras 2 and 3

Regarding your agreement that the limitations of the ICREB Report
necessitate extreme care in its use: Since the report clearly concludes that on
physical and economic factors there is little to choose between the three plans,
I feel sure you will agree that the decision should rest on more fundgmental
considerations, such as the maintenance by Canada' of the physical as
well as the jurisdictional control over the operation of the storages.
This control can only be achieved by placing as much of the storage
as possible in Canada at the highest elevation W.hich supply permits. This is a
characteristic of the Dorr Plan, but is lacking in the o.thers. :

In the last part of your Para 3, you speak.of thg rights given to Canada
under the proposed Columbia River Treaty to divert in 20, 60, and 80 years as
in Article XIII, Paras (2), (3), and (4). J A 3

ion to the misconception evidenced

I must register the strongest objecti ] !
by your use of the word “given”. Article XIII gives Canada nothing! It takes

away and surrenders a position which for over 50 years ha§ come to be_ accepted
as a basic right in Canada as it has in the United S‘tat'es since its earliest day's.
This is a right which was recently re-affirmed and 1n51st?d upen by the U.S. in
the IJC Waneta Order. In this, perhaps I should mention, you should know
that the U.S. enforced Article II of the Boundary Waters Treaty to the extent
of maintaining their exclusive control over stored waters on thg Flathe_ad, which
they could capture at Hungry Horse or elsewhere, by invoking Article I\_I of
the BWT to deny Canada the construction of Waneta by reason of a very minor
Matter—the flooding of some 2-2/5 acres of undeveloped, non-productive land
In the U.S.
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Apart from the time limits imposed in Article XIII, which would delay
action in a matter which has now become of immediate importance, may I
suggest that in dealing with the United States, a future right and its exercise
are two quite distinct matters, as I have learned painfully in a decade of first
hand experience. In this case for example, under Article XII (5), you cannot
even build Dorr without U.S. consent, and I forecast that the price set on
this consent will be so high that any project to do so will be made quite
uneconomic. May I observe that Dorr is necessary to exercise the right which
you say is given to divert from the Kootenay.

Moreover, under Article XIII (1) you must have U.S. consent to divert
“for any use, other than a consumptive use” out of the Columbia River basin.
No major project to divert to the Prairies, for example, can be other than a
multi-purpose use, in which power generation is a major component. Again
I forecast that the price of U.S. consent to the power aspects of a multi-purpose
diversion will be prohibitive. I suggest that the U.S. has prepared for the
enforcement of this purpose by the provisions of Article XVIII Para (3) by
which “Canada and the U.S. shall exercise due diligence to remove the cause
of ... any injury, damage or loss occurring in the territory of the other as a
result of any act...under the Treaty”.

A diversion out of the Columbia basin will, without a doubt, be construed
as an injury to the U.S. because of the right given the U.S. under the treaty to
build Libby, and such a diversion would cause damage and loss in the U.S.
exceeding benefits. So whether or not a right has been given to divert for
consumptive use, or any other use, its exercise will be subject to consent, and if
this has not been given, the damages could be prohibitive.

In the result, in the practical conditions to be met in the Columbia River
basin, this is an iniquitous arrangement under which Canada is to be bound and
the U.S. in fact left free. Moreover, it is well that you should recall that under
Article XVI, Canada will have agreed to the settlement of disputes by the IJC
or otherwise under the code of law provided by the treaty itself, including the
intent expressed in the Preamble. Note particularly Para (4) of this article,
which provides that decisions of the IJC or other forum shall be accepted as
“definitive and binding” and that the parties “shall carry out any decision”.

Re your Paras 4 and 5

From the foregoing, you will note my warning that once Article II of
the BWT has been superseded, or laid to rest, if you will, and despite the
fact that Canada is stated to have certain rights to divert from the Kootenay
to the Columbia, Canada has not been relieved of responsibility for injury or
damage occasioned thereby. In fact, under the treaty, you must know, I repeat,
that the IJC, or other tribunal, has been vested with jurisdiction to determine
injury or damage, and such decision Canada has contracted in advance to
accept as “definitive and binding” under Article XV (4).

May I say that your assertion in your Para (4) that the U.S. would not
divert from the Kootenai, that is the Libby reservoir, because of the right
given to Canada to divert upstream “with no treaty provision for any liability for
damages incurred downstream in the United States” is entirely illusory as I
have explained above.

I say to you Mr. Martin, as Secretary of State for External Affairs, Canada,
with the greatest seriousness, that if this proposed Columbia River treaty is
ratified, Libby will be built by the U.S., and for all time thereafter, this action,
m_ade possible by yourself and your colleagues in the Government of Canada,
will have deprived Canada of the beneficial use and control over the waters
of Canadian origin in the East Kootenay. The only benefit we will receive will
be what may come to us as a by-product, of little account, of the regulation
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of Libby, which is vested in the U. S. to be carried out without restraint other
than the minor requirement presented in the IJC Kootenay Lake Order regarding
levels.

May I say also that even if the treaty or protocol should remove the right
of the U.S. to claim damages for our East Kootenay diversion, the U.S. having
invested some hundreds of millions of dollars in the construection of Libby and
Kootenay Falls downstream, can be expected to exert the greatest political,
economic, and moral pressure to persuade Canada to forego any plans for
diversion.

My counsel to you, as an old friend of very long standing, is to withdraw
from this dangerous imbroglio, while yet you may, for the sake of Canada.

Re your Para 6

In reply to your inquiry regarding reports made by the IJC to the
Governments: The report of the International Columbia River Engineering
Board of March, 1959, was made available to the two governments for pre-
liminary information by mutual consent of the U.S. and Canadian Sections IJC.
The Commission’s discussions of this report were reco'rded verbatim in the
IJC Proceedings, and extend over many meetings. Copies of these have also
been made available to the two governments.

As Chairman of the Canadian Section IJC, I have had the privilege of
appearing before the House of Commons Committee on Exte;‘nal Affair§ to keep
the members currently informed. This evidence appears in the “Minutes of
Proceedings and Evidence” of the Committee.

In response to letters from the Governments dated 28 and 29 J anuary 1959,
the Commission presented on 29 December 1959 its report on “Principles for
determining and apportioning benefits from the Cooperative use of Storage of
Waters and Electrical Inter-connection within the Columbm R.we.'r System”.

Subsequently, the Governments undertook direct negotiations and the
Commission, as such, was not called upon for further reports.

Re your Para 7 .

I am obliged to you for the loan of the Crippen Wright Repo‘rt, Volume 2
of the interim edition, with certain corrections you say to make ‘1t correspond
with the final edition. I have read this volume 2 with close attention and I find
that my memory of it as I reported on Page 4 of my letter to you of 31 October
1963 is substantially correct.

I note in respect to the summary of findings on Page 2 of your let.ter of 8
October 1963 that you reproduce No. 4 and No. 5, but that you omit No. 3
which reads: ;

“By creating storage reservoirs in the upper valley of the Col'umbla so
as to back water to Columbia Lake, the diverted flows can be increased,
conveniently and economically, beyond 5,000 cfs; it is recommended thafc they
be increased up to 10,000 cfs from the Kootenay and 1,500 cfs from Findlay
Creek, which represents virtually complete diversion”. :

It would seem that these recommendations are not consistent.

Re your Para 8 Ea

I am obliged for the copies of the Montreal Engineering Company letters of
23 October 1961 and 7 December 1961 on the conflict of re.gulatlon for at-site
generation in Canada and downstream benefits to generation in the United States
(See Paras 8 and 9 of your letter to me of 8 October 1963 and my reply on
Page 6 of my letter to you of 31 October 1963). I have read thes.e !etters with
great care to make sure of their meaning. They confirm my anxieties that the
result of regulation of Canadian flows being assumed in your discussions of the
Proposed treaty rests on a very slim basis of est.abhsheq fact and most on
“short cuts”, it would appear, from computer _stud;es carried out by the U.S.
and directed to “optimizing” American production.

20576—17
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There is no indication that any comprehensive computer studies have been
carried out on the effects on supply to the Canadian load of regulation of the
three treaty storages under the conditions specified in the treaty. In consequence,
there is no real assurance as to either the downstream benefits to be delivered to
Canada and—of increasing importance with the passage of time—of the actual
benefits to Canadian at-site generation which we will be able to obtain.

I again say that in order to obtain an equitable solution of these matters
the treaty should be corrected in two important respects; first, to insure
Canadian jurisdictional and physical control of waters of Canadian origin in
Canada, and second, to amend the objective of storage operation in Annex A,
Paras (6), (7), and (8) to read “to optimize generation at site and downstream
in Canada and including the Canadian half-share of the benefits in the U.S.”

If any adjustments to the results of this procedure are desired by the
U. S, they can be arranged for in the “interconnection agreement” provided
for in Annex A (7), it being understood, of course, that Canada will be
compensated for any loss and receive a half share of the net benefits which
result.

I note also in the Montreal Engineering Company letter of 7 December
61 the increasing difficulties which will result from the reduction in the
volume of Canadian storage if High Arrow is abandoned. Such a probable
eventuality emphasizing the need to return to Sequence IXa with its greatly
increased flexibility because of the Dorr-Bull River-Luxor storage being
available upstream from Mica in addition to Murphy Creek below and the
additional storage on Kootenay Lake as well as Duncan. This arrangement
dispenses with Libby and still provides all the stated U. S. requirements for
regulation for power and for primary flood control.

I would hope you would cause a computer study of this plan also to be
carried out.

I note the reference, in Para 2 of the Montreal Engineering Company
letter of 7 December 61, to certain curves showing the relation of downstream
benefits to total Canadian storage volume. It is clear that the opinions ex-
pressed by Montreal Engineering depend in large measure on these curves
and on this account I would be interested to examine them.

May I mention that similar studies were originally developed at my
instance in the first IJC work group and I was never satisfied with the in-
formation provided by the U. S. Army Engineers. Similar errors continue to
be present in the publications of Krutilla, which minimize the credits to
Canada.

If you have no objection, I propose to retain the Crippen Wright Report
for further study and will then return it to you.

Yours very sincerely,
A. G. L. McNaughton

OrTtAwA, December 16, 1963.
Dear Sir:

In Mr. Martin’s absence, I wish to acknowledge receipt of your letter
of December 12 and tell you that it will be brought to his attention imme-
diately upon his return.

Yours sincerely,

J. D. Edmonds,
Special Assistant to the Minister.
General A. G. L. MecNaughton,
Fernbank,

Rockeliffe,
Ottawa, Ontario.
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OTTAWA, January 21, 1964.
Dear General McNaughton:

The long, and sometimes rough, course of the Columbia River negotiations
seems to be reaching its end. It is only appropriate that I should now per-
sonally send you a folder recording the results.

Believe me, General, I have made every effort to take account of the
many very good points that you have made to me over the past several
months in our conversations and correspondence. I am satisfied that the
settlement which we are now making is the best attainable if the Columbia
is to be developed at all. Whatever you may think of the outcome—and I
hope that you will regard it as satisfactory—you can be sure that I have
valued your advice. As the Government’s principal negotiator in these closing
stages I have had to take the responsibility of judging what was negotiable
and then I have had to bargain as hard as possible to get acceptance of our
point of view. Generally, I think we have been successful. All in all, I am
satisfied that the agreement which has been reached will be of great benefit
to Canada and will fully protect our sovereignty.

Warmest personal regards,

Yours sincerely,

P. Martin

General A. G. L. McNaughton,
Fernbank,
Rockecliffe Park,
OTTAWA.

JANUARY, 24, 1964.

The Hon. Paul Martin, P.C., M.P.,
Secretary of State for External Affairs,
House of Commons, Ottawa.

Dear Mr. Martin

I write at the first opportunity to thank
which was delivered to me by Registered Mai
However the Press showed be a copy immediately after your release on 22 Jan
so I was able in a quick reading to obtain some idea of the‘: content. L

It will I am sure, not surprise you that I shall maintain my op;_)OSmon
to Libby and High Arrow and I hope that in the further discussions of
these questions I may yet convince you to agree. '

As regards other aspects you mentioned I am giving the n_lost .careful
study to the effect of the terms of the Protocol and I do hope it will turn
out that your confidence, that the Sovereignty of Canada has been fully
Protected will be justified. 3 :

In regard to the improvement in economics, I gather that these derive pri-
marily from the new streamflow records which have been adopted and I am
endeavouring to obtain this information so that I can adjust the IJC calcula-
tions accordingly for comparison.

_ In conclusion may I say I do appreci
Points I have brought to your attention 1n

and the consideration which clearly you h
Mmatters,

you for your note of 21 Jan
1 on the morning of 23 Jan.

ate your reference to the various
criticism of the 17 Jan 61 Treaty
ave given to these very important
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I value deeply the warm personal regards you express and I hope in one
further debate we may contribute to the solution which best satisfies the
interests of Canada.

Very sincerely,
A. G. L. McNaughton.

JANUARY 27, 64 %)
N. A. Robertson, Esq.,
Under Secretary of State

for External Affairs
Ottawa
Sir:

I refer to the Secretary of State’s letter to me dated 21 Jan 64 and
to the papers enclosed therewith which made reference to the stream flow
records for “the thirty year period commencing July 1928” which have
been substituted for the flows for the 20 year period specified in para 6 of
Annex B to the proposed Treaty on the Columbia River dated 17 Jan 1961.

I would be greatly obliged for 3 copies of these records so that I
can pursue the studies I have indicated to Mr. Martin that I have in hand.
I assume that these data will embrace for each of the three basins namely
the Upper Columbia, the Kootenay and the Pend d’Oreille which are in-
volved, the mean monthly flows at. the various dam sites in Canada and
at Libby in the U.S. for each of the water years of the new period together
with totals for each year and the average for the period.

Yours faithfully,
A. G. L. McNaughton.

FEBRUARY 10, 1964.
Dear General McNaughton:

In the absence of Mr. Norman Robertson I am replying to your letter of
January 27 regarding the stream flow records involved in the most recent
Columbia River arrangements.

We are very pleased to let you have on loan one of the few available copies
of the Report on the Extension of Modified Flows Through 1958. You may, ‘
of course, be able to get extra copies for your permanent retention from some
officer of the Columbia Basin Inter-Agency Committee, the composition of
which is indicated on the inside of the front cover of the Report. Meantime,

I trust that the enclosed copy will be of assistance to you in connection with
the studies which you are carrying out.

Yours sincerely,
A. E. Ritchie.
General A. G. L. McNaughton, ‘
Fernbank, i
Rockeliffe Park, @
OTTAWA.

OTTAWA, February 3, 1964.* i
My dear General: |

Today is tbe day for the commencement of the examination by Parliament
of the Columbia River Treaty and Protocol. I welcome this examination and
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I can assure you that I shall do my part to see that all of that proposed arrange-
ments are subjected to the most careful scrutiny. I am enclosing for your
information the very full statement which I shall be making this afternoon.

As you will see, I have attempted to present the issues in considerable
detail and in a non-partisan manner. I hope that it will be possible to carry on
the debate in this spirit.

Incidentally, my tribute to you on Page 15 of this text is intended very
sincerely. I think you know of the high regard in which I have always held
you. I can assure you that my regard has been enhanced by my appreciation
of the pioneering work which you did in formulating the IJC principles and
particularly the principles relating to the sharing of downstream benefits. The
country is indebted to you for the contribution which_ you have made to the
arrangements which are now being submitted to Parliament for its approval.

Warm regards,
Yours sincerely,
Paul Martin.

Gen. the Honourable
A. G. L. McNaughton,
393 Fernbank,
Rockcliffe Park,
OTTAWA.

*Letter incorrectly dated. Should read March 3, 1964.

MARCH 5, 1964.

Dear Mr. Martin,

I write to thank you for your note delivered to me by special messenger
on the late evening of 3 March 1964, and with which was ?’nclos_ed a copy of
the “Statement on the Columbia River Treaty and Protocol” which you were

to deliver that day to the House of Commons. k 51
I have since read your manuscript with care and close attention, and I very

much regret that I am unable to find in it evidence of correctlo_n to the many
points in the Treaty giving rise to anxiety as regards the protection of the vital
interests of Canada.

I note that in a number of places you have
those which I have brought to your attention, :
executive clauses of the Protocol as now drafted I find th_at no corrections have
in fact been made to limit the extravagant powers which were to be vested
in the U.S. by the Treaty. In fact, in a number of cases, by the use of imprecise
language it appears that the damaging effects on Canadian interests have been
enhanced.

I am very disappointed that d
months, in our correspondence I hav

understood by you. :
I do hope we may make some progress when we come to the argument in

the External Affairs Committee. Anyway you may be sure that 1 will give my
est endeavours to this end.

expressed similar anxieties to
but when I have come to the

espite my best endeavours, over many
e not been able to make these dangers

Very sincerely,
A. G. L. McNaughton.

The Honourable Paul Martin, P.C., L
The Secretary of State for External Affairs,
Canada.



s
3 piata aln i

=5
¥




HOUSE OF COMMONS
Second Session—Twenty-sixth Parliament

1964

STANDING COMMITTEE

ON

EXTERNAL AFFAIRS

Chairman: JOHN R. MATHESON, Esq.

MINUTES OF PROCEEDINGS AND EVIDENCE
No. 3

THURSDAY, APRIL 9, 1964

COLUMBIA RIVER TREATY AND PROTOCOL

WITNESS:

The Hon. Paul Martin, Secretary of State for External Affairs; Mr. G. M.
MacNabb, Water Resources Branch, Department of Northern Affairs
and National Resources; Mr. E. R. Olson, Department of Justice.

ROGER DUHAMEL, F.R.S.C.
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1964

20578—1



STANDING COMMITTEE ON EXTERNAL AFFAIRS
Chairman: Mr. John R. Matheson
Vice-Chairman: Mr. W. B. Nesbitt

and Messrs.

Basford, Fleming (Okanagan- Macdonald,
Brewin, Revelstoke), MacEwan,
Cadieux (Terrebonne), Forest, Martineau,
Cameron (Nanaimo- Gelber, Nielsen,

Cowichan-The Islands), Groos, Patterson,
Cashin, Haidasz, Pennell,
Casselman (Mrs.), Herridge, Pugh,
Chatterton, Kindt, Ryan,
Davis, Klein, Stewart,
Deachman, Langlois, Turner,
Dinsdale, Laprise, Willoughby—35.
Fairweather, Leboe,

(Quorum 10)

Dorothy F. Ballantine,
Clerk of the Committee.



ORDER OF REFERENCE
WEDNESDAY, April 8, 1964.

lois, Nielsen and Basford be sub-
Ordered,—That the names of Messrs. Lang. s :
stituted for those of Messrs. Plourde, Macquarrie and Byrne respectively on the

Standing Committee on External Affairs.

Attest.
LEON-J. RAYMOND,

The Clerk of the House.

125
20578—13






MINUTES OF PROCEEDINGS

THURSDAY, April 9, 1964.
(3)

The Standing Committee on External Affairs met at 10.00 o’clock this day,
the Chairman, Mr. Matheson, presiding.

Members present: Messrs. Basford, Brewin, Cadieux (Terrebonne),
Cameron (Nanaimo-Cowichan-The Islands), Davis, Deachman, Dinsdale, Fair-
weather, Fleming (Okanagan-Revelstoke), Forest, Gelber, Groos, Haidasz, Her-
ridge, Kindt, Klein, Laprise, Leboe, Macdonald, MacEwan, Martineau, Matheson,
Nielsen, Nesbitt, Patterson, Pennell, Ryan, Stewart, Turner, Willoughby (30).

In attendance: The Honourable Paul Martin, Secretary of State for External
Affairs; Mr. Gordon Robertson, Clerk of the Privy Council; From the Department
of External Affairs: Mr. A. E. Ritchie, Assistant Under-Secretary, Mr. H. C.
Kingstone, Legal Branch; From the Department of Northern Affairs and National
Resources: Mr. G. M. MacNabb, Water Resources Branch.

The Chairman noted the presence of a quorum.

The Chairman announced that correspondence pertaining to the Columbia
River Treaty has been received from the following: Mr. D. D. Morris, Vice-
President and General Manager, Consolidated Mining and Smelting Company of
Canada, Ltd., Trail, B.C.; Mr. R, Deane, P. Eng., Rossland, B.C.; The Hon. R. W.
Banner, Q.C., Attorney General, and The Hon. R. G. Williston, Minister of Lands,
Forests and Water Resources, Victoria, B.C.

The Minister answered questions, assisted by Mr. MacNabb.

At 12.30 p.m., the Committee adjourned until 4.00 p.m. this day, on-motion
of Mr. Turner.

AFTERNOON MEETING
(6)

The Committee reconvened at 4.00 p.m., the Chairman, Mr. Matheson, pre-

siding.

Members present: Messrs. Brewin, Cadieux (Terrebonne), Cameron
(Nanaimo-Cowichan-The Islands), Cashin, Davis, Deachman, Fleming (Oka-
nagan-Revelstoke), Forest, Gelber, Groos, Haidasz, Herridge, Kindt, Laprise,
Leboe, Macdonald, MacEwan, Matheson, Nesbitt, Patterson, Pennell, Pugh,
Ryan, Stewart, Turner, Willoughby (26)-

In attendance: The same as at the morning sitting and Mr. E. R. Olson,
Department of Justice.

The members resumed questioning of the Minister, who was assisted by
Mr. MacNabb and Mr. Olson.

Mr. MacNabb tabled a document entitled “Water Power Resources in the
Columbia River Basin in Canada: Investigations by the Water Resources
ranch”. On the suggestion of Mr. Turner, it was agreed that the text of this
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document be incorporated in today’s Proceedings. (See Appendix C). The mem-
bers agreed that Mr. MacNabb would be questioned on this document at tomor-
row’s meeting.

Mr. MacNabb also tabled Appendices 1 to 5 of the above-mentioned docu-
ment which could not be printed because of their great volume and were there-
fore left with the Clerk for reference by the Members.

In response to a question from Mr. Herridge, Mr. MacNabb agreed to place
on the record at a later meeting the totals of costs involved in land acquisition,
clearing of reservoir areas, relocations of railways, highways, secondary roads,
communities and other dislocations connected with the various projects.

Mr, MacNabb also deposited with the Clerk an album collected in 1957-58,
in six volumes, of every building that would be affected by the Arrow Lakes
reservoir.

At 5.30 p.m., the Committee adjourned until 9.00 a.m., Friday, April 10,
1964.

Dorothy F. Ballantine,
Clerk of the Committee.




EVIDENCE
THURSDAY, April 9, 1964.

The CHAIRMAN: May I call the meeting to order.

Since our last meeting correspondence has been received from D. D.
Morris, vice president and general manager of Consolidated Mining and
Smelting Company of Canada Limited, Trail, British Columbia; Mr. R. Dean,
professional engineer, Rossland, British Columbia; Hon. R. W. Bonner, attorney
general of the province of British Columbia, and the Hon. R. G. Williston,
minister of lands, forests and water resources of the British Columbia
government.

This morning we will continue with the evidence of the Secretary of State
for External Affairs. Mr. Martin will be assisted by some of the departmental
experts who are here this morning.

As Mr. Martin has completed his statement, questions by members of the
committee may be put at this time.

Mr. BREWIN: Mr. Chairman, before I proceed I would like to apologize for
the state of my voice; if it appears gruff it is not because I am ir_ritgted with
the witness, and if it appears squeaky it is not because I am intimidated by
the witness.

Mr. NESBITT: Mr. Brewin, you have company this morning.

Mr. BREwIN: It is just a physical problem I have.

Mr. Chairman, I would like to confine my questions to the witness largely
to the subject of diversion and some of the implications of the treaty as well
as perhaps some of the legal matters arising out of them.

Perhaps, first of all, I can call the minister’s atten_tion to _the blue boo_k
or the presentation which he gave us, and I am referring specifically at this
time to page 14, the second sentence in the second paragraph, where it says
that the object of this presentation is to indicate that the trea!:y megts all tl}e
foreseeable technical and legal problems of protecting the national interest in
a vital bi-national river. !

Hon. PAUL MARTIN (Secretary of State for External Affairs): Yes.

Mr. BREWIN: I am merely calling that to Mr. Martin’s attention becal_xse
I want to ask him about what seems to me a foreseeable legal problem affecting
the national interest.

Now, if I may just indicate the 1

Martin, article XIII of the treaty provi .
no diversion without the consent of the other parties for any use other than a

Consumptive use, and I would like, Mr. Martin, to develop the meaning of
that phrase in respect of other than a consumptive use. You already have told
Us that consumptive use is defined in article I of the treaty.

Mr. MARTIN (Essex East): Yes.

Mr. BREwWIN: In order that my questions will be intelligible I would like
o refer to the definition in article I, which is on page 116, paragraph (e),
Where it says: “consumptive use” means use of water for domestic,' municipal,
St°Ck-Water, irrigation, mining or industrial purposes but does not include use

for the generation for hydroelectric power.”
Mr. MarTIN (Essex East): No.

ine of questioning I wish to pursue, Mr.
des in paragraph 1 that there shall be
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Mr. BREWIN: You already have called our attention to that clause.

Mr. MARTIN (Essex East): Yes.

Mr. BREWIN: And, to begin with, I put this to you: the right to divert
for these purely consumptive purposes or use is clear; there is no doubt about
that, as we have that right in this treaty. That also is confirmed by the
protocol.

I put to you that the right to divert for the generation of hydro electric
power is excluded and we do not have that right by the treaty. That is clear
too.

Mr. MARTIN (Essex East): It is clear provided, of course, it is understood
we are talking about primary use. There is not any doubt under the treaty
that either party may divert for irrigation purposes which come within the
definition of consumptive use. Now, after the water is used for the primary
purpose, normal irrigation or consumptive use, it then, I would argue, could
be used for power purposes. But, what is important is the clear right of
diversion for consumptive use; and if the power is produced from a quantity
of water which it is justifiable to divert for consumptive use in the particular
case, that, in my judgment, as a matter of sensible interpretation, would not
affect the validity of the diversion.

Mr. BRewIN: This is a matter I want to pursue, because it is important.
I see some ambiguity where apparently you do not, and I would like to clear
it up. What I would like to put to you—and I think there is no doubt that
you will agree—is that if the major purpose was for the generation of hydro-
electric power that is excluded by the treaty.

Mr. MARTIN (Essex East): That is clear.

Mr. BREwIN: There is no doubt about that.

Mr. MARTIN (Essex East): That is clear.

Mr. BREWIN: Quite clear.

Mr. MARTIN (Essex East): But I would add, as I said yesterday, if it was
a question of use of the water for primary power purposes the consent of
the owner of the resource would be a very important factor, and I ask you
to consider whether it is practicable to suggest that British Columbia or any
other province would be ready to allow water to go from its territory for
that purpose.

Mr. BREWIN: I appreciate that point and I will deal with it later on. I want
to confine our discussion, if I may, to the question of the use which is per-
mitted and the use which is prohibited under the terms. So far, I think we
agree there is one clear case where it is solely for domestic, municipal pur-
poses, or irrigation, and there is the other clear case where it is solely for
hydroelectric power, and I want to concentrate your attention on what might
be called a multiple use.

Mr. MARTIN (Essex East): Yes.

Mr. BREWIN: That is, where the use might be partly for irrigation purposes,
municipal, and so on, and partly for hydroelectric purposes, and I want t0
suggest to you that there is some ambiguity or difficulty about that particular
multiple purpose. Do you not agree?

Mr. MARTIN (Essex East): Do you mind if I just make another comment'?

Mr. Brewin, I think you would be more comfortable if you would sit
down. However, you may stand, if you wish; it is up to you.

Mr. BREWIN: If you would be more comfortable if I sat down I would
be delighted.

Mr. MARTIN (Essex East): I just do not want you to feel that I am in
the accused’s box rather than the witness box. Knowing of your formidable
legal prowess I feel a little ill at ease at the moment.
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Mr. BREwIN: I want you to be as comfortable as possible because I want
to get to the root of this matter.

Mr. MARTIN (Essex East): It is a very important matter.

Mr. BREwIN: I will sit down and if my tone is in any way offensive I
hope you will understand.

Mr. MARTIN (Essex East): Your tone could never be offensive.

Mr. BREwIN: I do want to get to the bottom of this matter, you under-
stand that?

Mr. MARTIN (Essex East): This is a very deep river.

Mr. BREWIN: It certainly is.

Mr. Martin, may I put the situation this way. I think you have already
twice today said that if the primary purpose was for what might be called
consumptive use, domestic irrigation and so on, in your view that is per-
mitted by this treaty.

Mr. MARTIN (Essex East): May I call your attention, Mr. Brewin, to my
letter to Premier Lloyd dated December 4, 1963, which unfigubtedly you have
had an opportunity of examining. I think that your position was stated to
him clearly in that letter, and as he developed some of the points that
undoubtedly are in your mind, it might be well at the beginning of this
particular discussion—and that is really what this is between you and me—
for me to refer to certain excerpts from my letter of December 4. I call
your attention first of all to the statement I made to him in the third paragraph
and in particular the last sentence. ;

The plain language of the paragraph does nc?t admit of any meaning
other than that diversion for consumptive use is not only excluded from
the prohibition but also, by clear implication and necessary intendment
specifically authorized.

Then the fifth paragraph states:
“With respect to the matter of th
question whether a diversion is be
or for hydroelectric power production
of fact to be determined having regar
rounding the proposed diversion.”

Then in the next paragraph I state: : 3
“I am sure you will appreciate that it would have been Impractical,
as it is impractical now, to have asked the United S.tates government
to enlarge the definition so as to include hydroelectric power genera-

tion.”

Then at the end of the page I state: Yy
“Tt would obviously conflict with the purpose to have a ge_neral provision
for diversion for hydroelectric power generation. In this connection I
should point out that the mere fact that the diverted water produces

electric power as a necessary incident of a divers_ion for, say,_1rr1.gat10n,
would not, in the view of our advisers, chang_e its characterization for
the purpose of the definition from one carried out for consumptive
use to one carried out for hydroelectric power production.
Mr. BRewIN: I see that point but I think you have put it in dlfferent. form
Oon a number of occasions. For instance in Hansard at page 581 Mr. Davis has
referred to this definition of consumptive use, and Mr. Douglas said:
Will you read the rest of clause (e) of article I? :
That is the one that excluded the use for the production of electric power.

Mr. Davis then said:
I agree with the hon. member

e definition of ‘consumptive use’, the
being made for a consumptive use
or flood control is a question
d to all the circumstances sur-

that that is very important.
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Then Mr. Martin said:
If that is the primary consideration.

I take it you are taking the view that you have now put forward, that if
the primary consideration was irrigation, or something of that sort and there
was a hydro development to get the water over the hump of the Rockies as
it were, or some hydro development further down the line, and if that were
not the main or primary purpose of the diversion it would be permitted under
the treaty? Is that your view?

Mr. MARTIN (Essex East): That is it exactly, yes.

Mr. BREwWIN: Perhaps I could quote Mr. Davis further because I think this
is a helpful statement. He says:

This is something else, but I think the conclusion of any impartial
tribunal looking into this matter would be that this might be for
consumptive use and not a definition of use for electric power. This
can be debated, but I am quite confident in my own mind that the
United States may wish to agree, using the same reasoning I have used
now. I think this is a reasonable interpretation of our freedom, our
ability to divert for consumptive purposes.

I take it you agree with what Mr. Davis has said, that this is a debatable
matter? Mr. Davis is confident and apparently you are confident that a proper
interpretation is that which you have given us?

Mr. MARTIN (Essex East): The very fact that you used the word “inter-
pretation” suggests that there can be another view. However, applying the
common sense interpretation I am of the opinion, as Mr. Davis is, and as our
advisers are, that the very nature of the situation envisaged in your interroga-
tion warrants the answer we have given in respect of the interpretation you
have made.

Mr. BREWIN: Mr. Martin if that is so, and it is debatable, I must say that
I came to a different conclusion from you as to the normal interpretation of
those words. I may well be wrong.

Mr. MARTIN (Essex East): It would not be the first time that we have
interpreted words differently.

Mr. BREWIN: No, it certainly would not nor do I imagine the last. Suppose
this is capable of two interpretations; I should like to pursue two lines of
questioning. Have you discussed this matter of your interpretation which you
say you and your advisers have made in any way with the representatives of
the United States to see whether their interpretation coincides with it?

Mr. MARTIN (Essex East): I do not propose to reveal the position in a
private negotiation between ourselves and the United States officials in respect
of what their position was, but I can tell you there is no doubt that they know
of this interpretation and, regarding them as reasonable minded people, I have
no reason to believe that they would not concur in that interpretation.

Mr. BREWIN: You state you have no reason to believe that they would not
concur?

Mr. MARTIN (Essex East): I have no reason to believe that.

Mr. BREwIN: Is there any serious difficulty involved in ascertaining their
interpretation in respect of this important matter before we proceed?

Mr. MARTIN (Essex East): Yes there is a very grave difficulty in that
regard. You are a good lawyer and you know that when you are involved in
the process of negotiations sometimes there are situations which make it
something other than desirable to spell out your position because of the fear
that in doing so you may create greater problems. I think that a successful
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negotiator is one who obtains, by way of an agreement, an interpretation on,
in this case, the main purpose, from which will flow all reasonable consequences.
I say to you that the reasonable consequence is that if there is a clear right
for consumptive purposes to divert, it would be nonsensical to suggest that
the water that has left the Columbia for the purpose of irrigating, let us say,
an area of Saskatchewan could not, after it had served the purpose of irrigation,
be used for power purposes. I think any other conclusion is just wholly imprac-
tical, and to interpret that in a clause would I think have been tactless.

Mr. BrRewIn: You suggest it would have been tactless?

Mr. MARTIN (Essex East): I say it would have been tactless.

Mr. BREWIN: Let me put this to you. There are some legal opinions which
I have received to the effect that unless you insert some such word as “primary”
you will have difficulties. What I am putting to you is that I have obtained legal
opinions from individuals qualified in this field which indicate to me that unless
you put in your actual wording some such phrase as “primary purpose”, or
“main purpose” such as for irrigation, for example, a perfectly reasonable inter-
pretation would be that any diversion which contemplates hydroelectric power
is excluded.

I have received that opinion, and you have received a different opinion—

Mr. MarTIN (Essex East): You say you have received a legal opinion; we
can get a thousand legal opinions on a thousand subjects. I would prefer your
legal opinion to that of whoever you solicited, but my opinion, legal and common
sense, is as I have stated. I think the situation as stated in the treaty is correct.
I think that to have asked for anything else would have been impractical and
would have had no real foundation. I do not mind this exercise, and it is
your privilege as a member of the committee; I do not mind this line of inter-
rogation, but I suggest to you that it is really academic, as we sought to indicate
to Premier Lloyd. What is important is whether or not this whole question is a
practical one of diverting water for this purpose to Saskatc_hewan. I ask you to
bear in mind what we point out in table 3 on page 52. This would be the last
thing that would be done; the cost alone is prohibitive.

Mr. BrewIn: I quite appreciate you have a view, which is put down there,
that the diversion to the prairie provinces is not practical. I. understand that
point of view, but what I am asking you to do is to deal _w1th the follc?v\{ing
question: Suppose someone disagrees with this view, does this treaty prohibit it
or does it not? We are entitled to find that out, I think.

Mr. MARTIN (Essex East): You said I was referring tf’ v§rhat was my view,
but I would call your attention to the terms of the preliminary study of the
possibilities of additional water supplies, prepared by Crippen Wright Engineer-
ing Limited, which is part of the documentation before the committee.

Mr. BrRewIn: I am fully aware of that, and that is‘an eng.ineer‘ing report.
I do not think there is any use in either you or I discussing engineering reports
at this moment.

Mr. MARTIN (Essex East): I think it is very important begause my answer
to you includes this. I refer to chapter I of the summary of this report.

This report presents the results of a brief s'fudy of pgssibilities_ of
diverting water into the Saskatchewan river ba51.n from rivers flowing
west from the Rocky mountains and those ﬁ9w1ng northward on the
eastern slope. These studies, broad and general in scope, have been‘ bz'ased
only on available maps and reports and have been completed within a

very short time.
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The following observations, without consideration of any planning
by the province of Alberta, can be made:

(a) Diversion of the upper North Saskatchewan river into the Red Deer
and South Saskatchewan rivers suggests substantial savings in power
development costs within Saskatchewan as it would take advantage
of regulation provided by the South Saskatchewan dam reservoir and
the additional 150 feet of fall available within the province. Diversion
at Rocky Mountain House is very low in cost and appears to be an
attractive first increment to supplement irrigation, domestic and
power requirements.

(b) The diversion of the Athabaska, as a first stage of an eventual Peace
river diversion, is feasible and seems attractive during or following
construction of power projects on the North Saskatchewan river.

(c) Diversion of at least 20,000 cfs from the Peace river was found to be
economical. Even greater quantities are available with upstream
regulation.

(d) Diversions of the Kootenay, Columbia, or Fraser river water are high
in cost. Water from the Fraser costs the least of that obtainable from
the western slope.

It is suggested that the diversions be developed in the sequence
listed above. Transfer of diverted flows from the North Saskatchewan
river into the South Saskatchewan reservoir for controlled release
down the Qu’Appelle valley appears economically feasible.

This report supports the conclusions which are to be found in the table at
page 52, and when the treaty negotiators discussed it with their opposite num-
bers—and I was not in that group because that took place before April of 1963—
this situation was before them. They knew what the cost of diversion from these
various bodies of water would be; they knew, in addition to that, the fact that
there would be a pumping lift of 2,500 feet required in the case of the Columbia,
and that this was the last possible source. That being the case, and I suggest that
to you from my knowledge of my share of the negotiation, it would not have
been tactful to pursue the matter any further.

Mr. BRewin: I fully appreciate what you have just told us. I did not ask
you about it and I do not propose to question you about it, Mr. Martin, because,
much as I admire your expertise in some fields, I doubt whether you are an
engineer. I want to concentrate on those matters on which you are an expert and
that is on the use of words.

Mr. MARTIN (Essex East): You are now entering into the realm of abuse—

Mr. BREwIN: I thought it was a compliment—

Mr. MARTIN (Essex East):—which I always regarded as the last refuge of
a man who has a very bad case.

Mr. BREWIN: If you consider that to be abusive, you should just wait. Let
me come back to the point in which I am interested, and we will see if you
can answer it. Has the government of Canada in fact ascertained the view of
the American government, either before or after the signing of the treaty, on
the right to divert for multiple use including hydro? Has it obtained any view?

Mr. MARTIN (Essex East): Will you please repeat your question?

; Mr. BREWIN: Has the government of Canada ascertained the views of the
United States government on the question of the right to divert for multiple
use including hydro?

Mr. MARTIN (Essex East): I already answered your question, Mr. Brewin.
I told you that the interpretation that I gave is a common sense one, that I
have given it in the negotiations. That is the answer. I would point out to you
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that if we had pressed beyond that for something that I do not think was at all
practical or sensible, if we had pressed for further clarification to include power
use specifically, I would not have been surprised if the United States would
have insisted on specific limitations in the agreement that was reached with
regard to the consumptive use. What you have overlooked in your interrogation
is that if we had done that, we would have overlooked the main purpose of the
treaty, which is to produce power in the Columbia river.

Now, it was not in the Canadian interest to encourage specific limitations,
and I think that this would be the last thing that even Saskatchewan would
want. The former administration obtained in its negotiations a broad definition
of the right of diversion. We believe it was a good definition, and in the protocol
we were able to go further and have it positively affirmed. I think that we were
able in consequence to obtain what was in our respective interests. The clearly
reasonable position is surely that if a diversion is genuinely for a consumptive
use, it can be made. If it is not genuinely for a consumptive use, it cannot be
made on the pretext that it is for such a use. That is obvious. If power is
produced from the quantity of water which it is justifiable to divert for the
consumptive use in this particular case, that would not affect the validity of the
diversion.

That is the position. You may take the view that we should have gone on
and developed the clause along the lines of your interrogation. To have done
that would have been to defeat the purpose of the treaty; it would have been
to ignore the rights, the legal and constitutional rights, of the owner; and it
would have been completely to ignore—as at the momgnt you seem to be doing
in your questions—the real fact, and that is that diversion from tl}e quumbia is
too costly and would be the last river from which to make the diversion.

Mr. BREWIN: Mr. Martin, I appreciate there is a diﬁerence'of‘ opinion as to
the practicality of the diversion. I am only trying to ﬁnd‘ out if it is excluded
or not excluded by the terms of the treaty, and I would just ask—

Mr. MarTIN (Essex East): I have given my answer.

Mr. BREwWIN: —if I would be properly summarizing your answer ‘to my
question, which was whether the government of Canada }}ad asgertamefi the
views of the United States government as to multiple use, if I said the simple
answer would be no?

Mr. MARTIN (Essex East): I did not say that. .

Mr. BrewIn: I know you did not say it. Would it be correct if I said it?

Mr. MarTIN (Essex East): I have given you the answer.

Mr. BREwIN: What is it? !

Mr. MaARTIN (Essex East): I have told you twice, Mr. Brewin, maybe
three times, what I believe the interpretation of this clause to be.

Mr. BREwIN: My question is: have you obtained the United States govern-
ment’s view?

Mr. MarTIN (Essex East): I have answered that.

Mr. BRewIN: Is it yes or no?

Mr. MaRTIN (Essex East): I do not answer yes Or no.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): You never do. i

Mr. MARTIN (Essex East): If I answered yes Or no I would be hmi?ing
myself to a very irresponsible course, and I do not intend to be drawn into
that irresponsibility even by so adroit a cross-examiner as you.

Mr. BREwIn: All I can say to you is that if you do not answer the question
I can only assume that you have not done so. :

Mr. MARTIN (Essex East): I have answered the question. What I think
you should say is that I have not answered it to your satisfaction.
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Mr. BREwIN: I say that you have not answered it, period.

Mr. MARTIN (Essex East): You look over the text there and you will see
that I have.

Mr. BREWIN: Mr. Martin, in the presentation the same wording is men-
tioned at the foot of page 134, and there again there is a little note about the
meaning of “consumptive use’”. This is in the last paragraph of page 134 of
your presentation.

Mr. MARTIN (Essex East): Yes.

Mr. BREWIN: I read:

In connection with the meaning of “consumptive use” it should be
noted that a diversion carried out for a true consumptive use, such as
irrigation, does not cease to be an “authorized diversion” merely because
the water while en route produces hydroelectric power, either incidentally
or even as an integral part of the diversion scheme. The essential ques-
tion will be: What is the real and genuine purpose of the diversion?
If it is a consumptive purpose, it is provided for.

Mr. MARTIN (Essex East): Precisely. That is what I said a moment ago.

Mr. BRewIn: I just ask you—and perhaps you can give me a simple
answer—what is your authority, other than your own view, for this statement?
I challenge the statement.

Mr. MARTIN (Essex East): You can challenge it. I told you that I stated
the interpretation during the course of the negotiations and, having stated it,
there was no contra response. Now, I have told you that four times. You are
not satisfied with that answer, but I cannot make you satisfied; all I can do is
give you the answer.

Mr. BREWIN: I am asking a different question. Have you or the government
of Canada any written legal opinion which justifies this particular paragraph
or statement? If so, I think the committee should have it.

Mr. MARTIN (Essex East): I have answered you. I have nothing further to
say.

Mr. BREWIN: You have not answered this question, Mr. Martin.

Mr. MARTIN (Essex East): I have.

Mr. BREwIN: Have you a legal opinion that justifies this statement?

Mr. MARTIN (Essex East): Yes, we have.

Mr. BREwIN: Is it in writing?

Mr. MARTIN (Essex East): We have our own legal advisers as part of the
negotiating team.

Since you wish to pursue this on a legalistic basis I would like to refer
you to the Cayuga Indian claims case which is reported in 1926, volume 20,
of the American Journal of International Law at page 587. This was decided
by the British-American Claims Commission. The judgment of that commission,
inter alia, when dealing with the principle that an absurd construction is to
be rejected proceeds as follows, and this is as you know sometimes referred to
in international law as the rule of effectiveness.

Mr. BREwWIN: I will not quarrel with that.

Mr. MARTIN (Essex East): You will be interested in this quote from the
judgment:

‘“We cannot agree to such interpretation. Nothing is better settled as
a canon of interpretation in all systems of law than that a clause must
be so interpreted as to give it a meaning rather than so as to deprive
it of meaning. We are not asked to choose between possible meanings.
We are asked to reject the apparent meaning and to hold that the
provision has no meaning. This we cannot do . . . .”
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So the rule really means that the contracting parties must obviously have
had some purpose in making the treaty or in inserting a particular provision,
and since it is the duty of a court to ascertain that purpose and to do its best
to give effect to the true intention of the parties, it must endeavour to give
some reasonable effect to each part of the whole document. If this does not
satisfy you fully, I would remind you of the rule that ut res magis valeat quam
pereat.

Mr. BREwWIN: Well, Mr. Martin, I have no quarrel with that little excerpt
of learning, although I do not think it has any application to the problem
here.

Mr. MARTIN (Essex East): This is basic. I am surprised that such a good
lawyer as you does not see the application of it.

Mr. BREWIN: Let me make one more endeavour and then I will give up.
Have you any written legal opinions?

Mr. MARTIN (Essex East): No; that is not required. This is so obvious, it
seems to me, it does not require that kind of thing. You may want at some point
to question Mr. Olson, for instance, of the Department of Justice on this.

Mr. BrRewin: I certainly would like to do so.

Mr. MARTIN (Essex East): I think you will find that he would take the
same view as I have taken about this matter. There is no reason why you
should not.

Mr. MAcDoNALD: In connection with this matter, Mr. Brewin has been
discussing it in abstract terms. However, you made reference to an engineer-
ing report on concrete proposed diversions.

Mr. MARTIN (Essex East): Yes, the Crippen report, Mr. Macdonald.

Mr. MAcpONALD: Did that report indicate the most practical diversions in
the Kootenay and Columbia rivers?

Mr. MaRTIN (Essex East): That is at page 52 of the presentation paper,
to which I refer you, Mr. Macdonald, where, in Table 3, the various di\(ersion
schemes are referred to together with the acre-feet annual cost. That shows the
cost of diverting from the Columbia as being the highest, as compared with
the diversion from the North Saskatchewan, the lowest—$0.40 as compared
with $10.50.

I hope there will be an opportunity, Mr. Macdonald, for you apd your
colleagues in the committee to examine this report further. In fact, this might
be a good time, if you wish to pursue this matter, for me to ask. Mr. Gordon
MacNabb, the northern affairs engineer, to give us the full technical story on
this. He can do so with the use of charts which I think will be very c.lemonstra—
tive and very helpful to my friend Mr. Brewin. I want to finish this question
first.

The CHATRMAN: After Mr. Macdonald, I have Mr. Leboe, Mr. Davis, and Mr.
Herridge. If members would be kind enough not to expand beyond the topic
that they are using, there would be more orderly sequence and some chance
for everybody to be heard at a proper time. :

Mr. HErRrIDGE: That is my point. Before they get on to thg techqlcal aspects,
I want to ask Mr. Martin a question relevant to the question raised by Mr.
Brewin.

The CHAIRMAN: May we come bac
Davis, who follows Mr. Leboe.
: Mr. CaAMERON (Nanaimo-C
In agreement with the policy of trying to
Within a certain context? Mr. Macdonald has already mo

Mr. MARTIN (Essex East): No, this is all on diversion.

k to that? You will be next after Mr.

owichan-The Islands): Mr. Chairman, are you
keep the questioning at any period
ved out of context?
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Mr. CAMERON (Nanaimo-Cowichan-The Islands): Yes, but on the technical
aspects of it which neither you nor Mr. Macdonald are competent to discuss.

Mr. MARTIN (Essex East): In fairness to Mr. MacNabb, he is an engineer
very competent to discuss these things, and he is one of the outstanding public
servants in our country.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Will you state clearly
now if you are going to follow the rule you stated a few moments ago and
request committee members to follow the same line of questioning that has
been established until it is exhausted?

The CHAIRMAN: I think I said that after a member had finished his
questions, we would ask the member not to proceed in the course of his in-
vestigation to include new topics, because we have 35 members of the com-
mittee, many of whom wish to ask questions. Now if Mr. Herridge or anyone
else wishes to get back to the legal question raised by Mr. Brewin, he will do
so, I hope, in a fair and logical sequence. We do not want to deprive members
of the committee of the chance to ask these experts about matters which they
regard as significant or relevant.

Mr. LEBOE: I believe it would be better possibly if some questions were
to be asked now rather than to go into the technical aspects. This is in the
mind of the committee, I believe, as well as in my own mind. I think my
remarks would be more appropriately placed on the record now rather than
after we have had a technical discussion of the matter. Am I not right?

Mr. MACDONALD: My purpose in raising the point was that we can apply
the interpretation of this particular definition to actual facts rather than to
imaginary facts. Let us discuss the actual facts of the situation and apply our-
selves to them. I think that would be better than to address ourselves to an
imaginary interpretation.

Mr. BREwIN: We will supplement your imagination with plenty of facts.

Mr. MACDONALD: We will have to use a lot of imagination.

Mr. HERRIDGE: Would the witness mind giving us his academic qualifica-
tions and experience in planning and regulating hydro systems?

The CHAIRMAN: I wonder if we might leave this questioning to Mr.
Macdonald at the moment. You might prefer to challenge this at a later stage.

Mr. HERRIDGE: It is not a challenge.

The CHAIRMAN: Perhaps Mr. Macdonald would care to ask the witness
these questions.

Mr. MacpoNALD: Perhaps I should refer to the qualifications of Mr.
MacNabb.

Mr. MARTIN (Essex East): Mr. MacNabb is a government servant, serving
the government of Canada. As a minister of the government I want to say
that if there is any question about Mr. MacNabb’s competenceg I hope that
someone will state it, because I assure you that Mr. MacNabb has worked on
this matter for a great number of years, and that he is a brilliant engineer
who has made a notable contribution, and who is recognized I am sure by
engineers in the government as well as in private service as being outstanding
in his field. I would not want even this question—in fact I could not, as @
member of the government, let it go by—if there was any suggestion of
criticism of this witness. I want it to be known that there is no warranty for
any suggestion that could be implied in the question that was asked.

Mr. HERrIDGE: I want to explain that it is going to be our custom to ask
each technical witness to state his academic qualifications and experience for
the record, and in terms of his experience and so on. I think it should be
placed on the record accurately.
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Mr. MacpoNALD: Perhaps we might find out through yourself the technical
qualifications of Mr. MacNabb who is, beyond question, an expert on this
particular subject.

Mr. MARTIN (Essex East): I have no objection to Mr. MacNabb’s telling
us where he graduated. But I want to make it clear that I do not think it
is fair for a government servant to have it suggested that he is not competent.
There was an implication in this question that has been made before that
I do not think is fair in the case of the government service. This was the
attitude taken on one occasion by Mr. Fulton in respect of this very matter,
and I am taking the same attitude as a minister of the crown. In fact, it is
my duty to do so. However this does not preclude Mr. MacNabb from telling
us of what university he is a graduate, and that sort of thing.

The CHAIRMAN: What is inherent in all the comments, first those of Mr.
Herridge and those of Mr. Fairweather, is that general advice be given as we
proceed in the committee in the way of receiving something of the nature of
the background and the qualifications—maybe not in any technical and legal
sense as one would receive them from an expert witness, but in whatever
way the questioner seeks it. May I ask you to use your judgment in respect
of Mr. MacNabb and perhaps permit him to familiarize the gommittee in a
general way with his own qualifications and background on this subject.

Mr. MACDONALD: Perhaps we might ask Mr. Martin to do that, or Mr.
MacNabb.

Mr. MaRTIN (Essex East): I wanted to clear up any implications in Mr.
Herridge’s remarks that have been made before, which I do not think should
be allowed to pass.

Mr. HERrIDGE: I resent that statement. I have said that I intend to ask each
witness his qualifications, including those in favour of it. :

Mr. Davis: Do you wish us to direct questions to the principal witness, or
subsequently to the advisers? . ) P

Mr. MARTIN (Essex East): No. Mr. Macdonald may ask tl?ls witness his
background. There is no difficulty about doing that. I want it to be clear.

Mr. MACDONALD: Mr. MacNabb, would you refer briefly to your technical
background, and especially with regard to this particular project?

Mr. G. M. MacNaBB (Water Resources Branch, Depar tment of Northern
Affairs and National Resources): I do so gladly. It has already been done in
Hansard. I am a graduate of Queen’s University, at Kingston, Ontario, in 1954, in
civil engineering. Ten years since then I have worked continuously for the wa1§er
resources branch, primarily on Columbia river matters, as well as on the Saint
John river, the Ottawa river, and the St. Law_rence river. I am a registered
professional engineer in the province of Ontario. ;

Mr. MacponaLp: Have you considered particularly the question of the
diversion of Columbia river waters over the great divide into the Saskatchewan
river basin? l

Mr. MacNaBs: Yes. I have looked at it as far as I can, In the report
of the Crippen Wright Engineering Limited. Before I gomment on th.elr evi-
dence, T think it is fair that I should read the following paragraph into the
record. This is from chapter II of the Crippen Wright report. It reads as
. follows:

It has been necessary to complete this report within a very limited
time, and only such maps and reports as were readily available have
been used to determine possible schemes. Costs have been bgsed on paper
locations with little knowledge of actual terrain Or soil conditions.
Maps with a scale of 1} inches to one mile have been used. for anst
of the studies of diversions on the eastern slope of the Rockies within

20578—2
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Alberta. For the trans-Rocky diversion schemes the largest scale
maps available are one inch to eight miles except for limited areas of
the Columbia and Athabaska river valleys.

The CHAIRMAN: Mr. Herridge indicates he is not hearing.
Mr. HERrRIDGE: Would you speak a little louder, please?

Mr. MacNaBB: The study by Crippen Wright Engineering Limited, as
Mr. Martin has mentioned, examined possible diversion schemes both from
the eastern slopes of the Rocky mountains and from the western slopes, taking
the water up and through the Rocky mountains. The company found that
the cheapest scheme was a diversion within the Saskatchewan basin itself
to take water from the North Saskatchewan down into the Red Deer river
and into the South Saskatchewan. With that they could get 2,600 average
cubic feet per second, or 1,900,000 acre feet at an annual cost of 40 cents per
acre foot.

The next step in the diversion plan which they proposed was to take
water from the Athabaska river in Alberta into the North Saskatchewan river,
to follow the North Saskatchewan down and then be diverted into the South
Saskatchewan river, ending in the reservoir of the South Saskatchewan dam.
That diversion would involve 4,500,000 acre feet at a cost of $1.60 per acre foot
to get it into the North Saskatchewan, and a further cost of $1.90 to get it
into the South Saskatchewan. The width of these arrows are in proportion
to the amount of water involved in the diversion.

The next step is a very large diversion of the Peace river to take it into
the Athabaska, then into the North Saskatchewan, and finally into the reservoir
of the South Saskatchewan dam. That diversion, involving a very large amount
of water, 19 million acre feet a year, could be accomplished at $2.70 per acre
foot annually to get it into the North Saskatchewan, and a further $1.90 to
get it into the South Saskatchewan. This would provide a very large amount
of water for the South Saskatchewan system. Only then did they indicate a
diversion taking water from the western slopes would be feasible; that was
from the northern portion of the Fraser river. Its cost would be about $5.40
into the North Saskatchewan system. Diversion from the Kootenay river
system, without considering any loss of power in British Columbia or in the
United States, would cost about $7.60 per 5-acre feet per year.

Now, a diversion which has been given a considerable amount of atten-
tion recently, and which is mentioned at page 52 of the presentation paper,
is the Surprise rapids reservoir on the Columbia river which is a dam which
was studied by the water resources branch during its studies over the last
20 years. This dam now would be flooded out by the Mica reservoir, so it
does not fit into the plan of development presently envisaged. The reservoir
would be up near the big bend of the Columbia river with an elevation of
about 2,550 feet. You would pump water from that reservoir 2,500 feet up the
western slope of the mountains and divert it through a tunnel to the eastern
slope. The tunnel would reach an elevation of about 5,000 feet above sea level,
so there would be a pumping lift of about 2,500 feet. The efficiencies of the
pumps on the western slope and the generators on the eastern slope, plus
losses in pumping through tunnels would add about 50 per cent to that.
You would be pumping up an equivalent of 3,750 feet.

The loss of water over the heads of the Mica creek, Downie creek,
Revelstoke canyon, and Murphy creek reservoirs would add another 1,000
feet. All together the head which you would lose on the western slope is about
5,000 feet. You would have to develop every foot of head from the outlet of
the tunnel at elevation 5,000 feet right down this system of rivers into Hudson
bay, jgst to recover the pumping power and power losses on the western slope-
To divert water for power, in my view, just is not a practical consideration. The
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diversion would have to be based solely on a consumptive need. This problem
has been looked at in considerable detail by the Montreal Engineering Company,
and you will have witnesses from that company later to give you more detail.

Mr. MacpoNALD: Do I understand that when you put together the high
cost of pumping it up over the great divide, and the opportunities of recovering
it on the eastern slope, there would be a net loss of power involved in that
particular project.

Mr. MacNaBB: Unless you can develop every foot of head from the outlet
of the tunnel on the eastern slope to the water level of Hudson bay; you have
to get the water up over the Rocky mountains, the western water to the east.

Mr. MACDONALD: So this becomes not a scheme for purposes of power, but
for the consumption of hydroelectric power.

Mr. MacNABB: Yes, for the consumption of hydroelectric power to get the
water over there. The plan necessarily must be for the consumption of water
on the eastern slopes, and not for the production of hydroelectric power.

Mr. LEBOE: Mr. Chairman, I have one Or two comments to make in con-
nection with this. The attitude seems to be, here in the committee, that some-
thing new has been brought up. On page 162 in the comments as reported, the
words read:

Doubt was also expressed whether Article XIII(1) of the treaty, in a
positive enough way, gave Canada the right to ma}ke diversions of
Columbia waters for consumptive uses such as irrigation, domestic and
municipal needs.

Argument will be presented on this point, but this item really affirms
Canada’s right to make its diversions. My point is that Canada having the right
to make the diversion, there can be no question, in my mind, about making
the diversion; the question can come, if at all, after the diversion has been
made in regard to whether or not the water actually was used for consumptive
purposes. To say that the water cannot go through a generator on its way to
be used, the argument must be made, I think, on whether the water, in fact,
wherever it is taken from, is used for consumptive purposes. This would be
a point that the other contracting party would have to prove. This is the point
I would like to make now.

Mr. MarTIN (Essex East): If you are addressing that to me, I think it is
an excellent statement; it is what I tried to say in replying to Mr. Brewin.

Mr. Davis: Mr. Chairman, I would like to address a qqestion or two to
Mr. MacNabb with regard to this matter of beneficial use. I think Mr. MacNabb
has explained to us that the amount of power that would have t9 be put in
to raise the water of the upper Kootenay O the upper Columbia over the
Rocky mountains is in excess of the amount which theoretically could be
recovered by dropping it all the way to the sea and Hudsox_l bay. Surely the
principal use to which the water would be put—consumptive—would be in
respect of irrigation in southern Alberta, and perhaps the southwestern corner
of Saskatchewan. What is the elevation of the water in the upper Kootenay
and the upper Columbia?

Mr. MAcCNABB: About 2,500 feet. e

Mr. Davis: What generally is the elevation of the irrigable lands in

southern Alberta?

Mr. MacNaBs: The border of Alberta and Saskatchewan, I believe, is
about 2,600 or 2,500 feet.

Mr. Davis: So, under any circumstance you would have to put energy into
that point to get it up to irrigate in those high areas of southern Alberta and
Saskatchewan.

20578—23
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Mr. MacNaBB: That is definitely so.

Mr. Davis: So, you could not recover on the balance; you would be putting
energy in.

Mr. MAcNaBB: Yes; unless you developed every foot of head and used all
the water all the way to Hudson bay you would not get a gain, even then you
would not.

Mr. Davis: And, if you used some of this water or the majority of it for
irrigation a good deal of it would be lost in the process.

Mr. MacNaBB: Yes, a fair percentage would be lost and, of course, some
returned to the river.

Mr. Davis: So, you could not conceivably get anything like as much
power back.

Mr. MacNaBB: Not if you were to use the water for irrigation or consump-
tive use.

Mr. Davis: In other words, a diversion for consumptive use, such as irriga-
tion on the prairies, would not produce power.

Mr. MacNaBB: No.

Mr. Davis: Then power would not be a beneficial product in respect of
such diversion.

Mr. MacNaBB: No.

Mr. Davis: Then it can be argued that power is not a beneficial use or not
a use in the generalized sense of this diversion.

Mr. MAacNaBB: You must make up your mind on the use to which you want
to put the water, consumptive use or the production of power; you cannot have
both at the same time.

I should point out that the amount of power needed to make this diversion
from the Surprise reservoir is 13.3 billion kilowatt hours per year. So, comparing
this to the total output of the Columbia system in British Columbia when fully
developed, 20 billion, you are using 13 billion to lift it up the slopes. Allowing
for the loss of water diverted from the Columbia from Mica down to Revelstoke
and Murphy creek you lose between three billion or four billion kilowatt hours
and arrive close to 17 billion kilowatt hours for pumping power and losses, which
is very close to the full output of the Columbia river system. The question you
have to ask yourselves is: where are you going to get this power? You would
have to develop the Columbia and use all this power to drive these pumps, and
that is the only answer. It would not be practical to take power you are going
to generate on the eastern coast and then build the transmission lines. You
would have to obtain that power from British Columbia resources.

Mr. Davis: Are you saying that if cost was no object you would not make
this diversion because you would not produce any power?

Mr. MacNaBB: You would have no gain in the way of power.
Mr. Davis: Considering dropping it all the way to the sea.
Mr. MAcNABB: Yes.

Mr. Davis: And, if there is some depreciation or deficit in power it is that
much less.

Mr. MAcNABB: Yes.

Mr. HERRIDGE: Mr. Chairman, I wanted to ask Mr. Martin one question
because I thought he made a rather interesting statement in respect of this.

Mr. Martin, you said that in your opinion, under the terms of the treaty
there would be the right to produce electrlc power after the water had been
used for irrigation.
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Mr. MARTIN (Essex East): I said after but I could have said before; it
depends what is primary use.

Mr. HERRIDGE: Are you not aware that after water has been used for irriga-
tion there is no power left?

Mr. RyaN: Not always.

Mr. MARTIN (Essex East): There is some drainage back. What we were
talking about was the use of the water in conjunctioq with the other. If there
is any doubt in your mind I will state the situation again.

We think that the definition of consumptive use and the provisions in con-
nection therewith in article XIII (1) and the protocol are in the best form from
the Canadian point of view. That is what I sought to emphasize to Mr. Brewin.
We do not believe it is desirable and we do not want to press for any specific
change to include any reference to multiple use. We have made it clear that we
understand this to be the intent of the provision in the t.reaty, and this has not
been challenged, Mr. Brewin. That is where the legal principle I quoted from a
few moments ago comes in, and it is this: this statement is back‘ed' up by this
jurisprudence. The parties had a reason for making the clause as it is, and from
the Canadian position our purpose and intent are clear. . . :

Now, I suggest to you that if we were to press for further clarification other
than the clarification we have in the protocol and to include power use specifically
the United States, undoubtedly, would want to insert specific limitations; ‘they
cannot possibly do otherwise because the purpose of the whole treaty is to
produce power in the Columbia basin. . ;

We do not want specific limitations in Canada, and I think, that is the last
thing the province of Saskatchewan would want. 'We have a brgad deﬁmtmn,
which the former administration was able to obtain, and we believe, with the
way in which that definition has been restated in the protocol, we should stick
with it because it is in our interest. po e

It was the judgment of the previous government that the broad definition is
best and the government of which I am a member has come to the same
conclusion. ; :

I think it was wise to clarify what we have sought to do becgqse t}}ere is,
undoubtedly, in paragraph 6 (1) of the protocol a clear ant.i positive right to
divert, and I do not think it is in our interest to be more speCIﬁf: thgn that.

While I am on this subject I would like to complete my view in respect of
this. In my correspondence with Premier Lloyd I refer particularly to my letter
of October 3, and I am reading from the last paragraph on the first page of that
letter, which reads as follows:

The combined population of Alberta and Saskatchewan over the
last 30 years has increased at approximately one per cent per annum.
While this growth rate has increased to 23 per cent during the period
1951 to 1961 it would have to average roughly 3} per cent over the next
100 years or 6 per cent over the next 60 years to fully utilize the \yater
supplies available from the Saskatchewan, Athabaska .and Pe;ace rivers.
I would suggest, therefore, that even though tpere is nothing in 'th_e
Columbia river treaty to prevent consumptive diversions to the prairie
provinces during or after the period of the treat)f, it is extremely unlikely
that these diversions will be required for a considerable number of years

after the termination of the treaty.

The reason I have directed your attention to that pgragraph is that Mr.
Lloyd commented on every point I made in my letters to him but he completely
Ignored this. He may have had good reasons for doing so‘but, .I suggest to you,

is is a very important statement which has to be examined in respect of th.1s
Whole situation, and it could be supported by what Mr. MacNabb had to say in
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respect of cost and by what is set out in the presentation paper on this whole
subject at page 52.

Mr. FLEMING (Okanagan-Revelstoke): Mr. Martin, when the correspondence
was taking place with the premier of Saskatchewan did you or your govern-
ment’s negotiators discuss this matter with the British Columbia negotiators—
that is, with ministerial representatives of the province of British Columbia—
to see what their viewpoint was? The reason I put this question is, as you know,
the south central valleys of British Columbia are dry and dependent upon
irrigation. The province of British Columbia indicated that if any such diversion
took place this diversion would be diverted to those arid areas of British
Columbia which are dependent upon irrigation at the present time.

Mr. MARTIN (Essex East): I do not remember any specific discussion with
them in respect of the dry areas in British Columbia, and while I did not discuss
my correspondence as such with the ministers from British Columbia who were
here, this subject generally was discussed with them when we came to consider
the kind of modification in respect of diversion as set out in the protocol. How-
ever, the ministers from British Columbia will be here next week and they can
be questioned further in this respect.

Mr. FLEMING (Okanagan-Revelstoke): There was just one further point.
In using the term “consumptive use” for the waters I wondered whether this
was at the request of British Columbia in view of the fact there may be a con-
sumptive use in respect of the dry lands within British Columbia itself, which
would require a great proportion of this water.

Mr. MARTIN (Essex East): No. Of course I was not a party to the negotia-
tion of the treaty of 1961. I was only a party to what happened afterwards.
What we had in mind, and what I am sure the former government had in mind,
was broad consumptive use in so far as this was applicable to other provinces
as well as the province of British Columbia.

Mr. FLEMING (Okanagan-Revelstoke): Thank you.

Mr. GRoos: Mr. Chairman, I just want to find out whether I understood the
expert witness correctly. Did he say that if this diversion was made of the
expert witness correctly. Did he say that if this diversion of the Columbia river
waters was made for consumptive use on the prairies this would take almost
the entire output of the electric power that is now generated on the Columbia
and which belongs to British Columbia and at the same time British Columbia
would loose a great deal of the water which now belongs to it?

Mr. MacNaBB: Yes.

Mr. Groos: There would be no way of recovering this power except by
regenerating part of it on the prairies; is that right?

Mr. MacNaBB: That is correct. The engineering report states that the energy
needed to pump water up the western slope would be 13.3 billion kilowatt hours
annually, and that was in respect of a diversion of about 6,000 cubic feet per
second. That would take 6,000 cubic feet per second away from the dams at
Mica and Revelstoke. In respect of Mica that represents one third of the water,
so British Columbia would lose between 3 and 4 billion kilowatt hours in
British Columbia. So you add the amount of power needed to pump to the
lost power to British Columbia and you get an answer of about 17 billion
kilowatt hours. You can compare that figure to the total potential output of the
Columbia basin in Canada which is about 20 billion and you will see that it
would take about the full potential development on the Columbia river to get
this water over the divide into the prairies, and that power would have to
come from British Columbia resources. You could not hope to take the power
that is recovered on the eastern slopes all the way from the continental divide
to Hudson bay and try to transmit that back to the pumps across the Rocky
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mountains. This power would have to come from some source along the
western slope.

Mr. Groos: The cast of $10.50 per acre foot as shown in table 3 at page 52
does not include the cost of the water itself?

Mr. MACNABB: That figure does not include, as indicated in footnote 2, any
allowance for the return of power generation which could potentially be
developed in the Columbia basin of Canada.

Mr. GrROOS: So British Columbia would lose the power and the water?

Mr. MACNABB: Yes.

Mr. LEBOE: Mr. Chairman, I should like to ask a question for clarification.
In view of the fact that Saskatchewan has been mentioned many times I should
like to refer to the letter we have from the premier’s office, dated January 27,
1964. It is stated in this letter—and this refers to the diversion:

It does this because, according to your wire, any use of such diverted
water for power production other than in an ‘incidental’ way would be
a breach of the treaty. Indeed, you suggest that you cannot be sure in
advance that any particular diversion would not be challenged.

Of course this is an interpretation that may or may not be accurate. The
letter then states in the last paragraph: ;
It is obvious that power production would have to be an mtegr.a] rather
than an ‘incidental’ part of any river diversion of this magnitude.

The problem I see here in connection with this letter—and this seems to
have a bearing on this whole situation—is that the Sou!:h Saskatchewan dam,
which is a large dam, is for irrigation purposes primarily and not for power
purposes. It was developed I believe under the Praire Farm Rehabilitation Act,
and projects developed under this act are paid for by the federal government
to the extent of 75 per cent. It seems to me that the premier is defeating his
own argument because he is asking for a dam to be built for irrigation purposes
and now he is trying to suggest that at least to 2 great extent the dam was
built for power purposes. I feel he is working at cross purposes and that this
is something which should be brought to the attention of the committee.

Mr. MarTIN (Essex East): Mr. Leboe I agree with you remarks and thank
you for them. I simply want to make a comment, since you have called my
attention to premier Lloyd’s comment in his letter of January 27, on what he
attributes to me, and I quote his statement: i

Indeed, you suggest that you cannot be sure 1n &
lar diversion would not be challenged.

I suggest that is a distortion of what was said to him. There was a com-

géete reply to that suggestion included in paragraph 3 of my letter of January
, 1964. ;

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Mr. Chairman, I should
like to ask Mr. MacNab several questions. Mr. MacNapb, you gave us some
Tather elaborate figures in respect of costs for alternative dlversmnds_chemes,

am interested in knowing the nature and the extent of the field studies upon
Which you have based your estimates.

Mr. MacNaBB: As I said at the beginn

estimates are not mine. These are estimates

td. as contained in their report to the Saskatchew TPC
arch, 1962. The extent of the field investigations are Very preliminary and

at is why I read the paragraph out of chapter 2 at the be'gmnmg of my
tetStin‘lony. Perhaps I could read it again. It states as foll_ows.

Costs have been based on paper locations with little knpwledge v

actual terrain or soil conditions. Maps with a gosle ofone Bnd Qe dRaricy

dvance that any particu-

ing of my testimony, sir, these
by Crippen Wright Engineering
an Power Corporation of
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inch to one mile have been used for most of the studies of diversions
on the eastern slope of the Rockies within Alberta. For the Trans-Rocky
diversion schemes the largest scale maps available are one inch to eight
miles except for limited areas of the Columbia and Athabaska river
valleys.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Mr. MacNabb, as an
engineer would you consider it professionally wise to present figures on such
very preliminary studies?

Mr. MacNaBB: If one is asked for preliminary figures I am afraid one
must give them on that basis.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): They would be of very
little value in that event.

Mr. MacNaBB: If the assumptions are common to all planned studies I
think they do give a degree of economic feasibility as between various plans.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Just how close a toler-
ance would you expect?

Mr. MAacNaBB: All I can say is that Crippen Wright assumed a contingency
factor of about 15 per cent. Personally I would like to see one higher than
that for all schemes.

Mr. CaMERON (Nanaimo-Cowichan-The Islands): With regard to the
observations you have made in connection with the diversion from the
Columbia system, have there been more extensive studies pursued?

Mr. MacNaBB: Do you refer to a diversion to the eastern slope?

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Yes.

Mr. MacNaBB: My understanding is that the only studies done since the
production of this report by Crippen Wright have been done by the Saskatche-
wan Power Corporation itself.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Do those studies sub-
stantiate what you have told us this morning?

Mr. MacNaBB: As far as I am aware they do substantiate this, sir. I
have not seen anything that would indicate that the diversions from the
Peace or the Athabaska would be more expensive than a diversion from the
western slopes.

Mr. CaAMERON (Nanaimo-Cowichan-The Islands): How then can the Sas-
katchewan government take the stand it has taken if it is the only one that
has made a study?

Mr. MacNaBB: I do not know whether it has come right out and said
that this diversion from the western slope is the cheapest. While I think the
government still says that it would like to see a diversion from the western
slopes, I have not seen anything at all to suggest that these are the cheapest
diversions.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Can you think of any
reason which causes them to select one or another, except the economic factor?

Mr. MAcNABB: Speaking as an engineer, no sir.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Precisely.

Mr. STEWART: Mr. Chairman, I would like to ask the Secretary of State
for External Affairs if in the correspondence with the premier of Saskatchewan
there was any indication that that premier had discussions or correspondence
with British Columbia?

Mr. MARTIN (Essex East): I am not aware of it.

Mr. STEWART: That would suggest that British Columbia was prepared to
acquiesce in these eastern diversions?
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Mr. MARTIN (Essex East): I do not know that the premier of British
Columbia wondered why there was no correspondence with him as the head of
the government of the province with the resource. You might want to see
Mr. Dinsdale’s letter dated June 28, 1962 where he says:

Can you tell me whether you have raised with the other provinces
concerned the possibility of water diversions and, if so, what their views
are? In addition, it would be much appreciated if you would let me have
a copy of your consultants’ report on this subject.

And then on July 24 Mr. Lloyd replied, inter alia:

We have not raised this matter with any of the other provinces
concerned.

I have heard of no change, unless Mr. Dinsdale himself can recall any. I
know there was no indication on the part of British Columbia that there was
such correspondence.

Mr. NIELSEN: I have one question which I would like to direct to Mr.
MacNabb at this point. Was there any contemplation in the Crippen report of
the diversion of any of the waters to the Mackenzie basin in connection with the
Peace diversion scheme?

Mr. MAcNABB: The Peace is a tributary of the Mackenzie basin, so certainly
this diversion scheme would take, on an average, 26,000 cubic feet per second
out of the Mackenzie system.

Mr. NIELSEN: The Mackenzie river system?

Mr. MacNaBB: Yes.

Mr. HerrIDGE: I would just like to ask Mr. Martin a question concerning
the letter handed by him to the clerk of the privy council.

The CHAIRMAN: Could we place you following Mr. Deachman and Mr.
Turner?

Mr. MarTIN (Essex East): I see Mr. Herridge is very anxious.

Mr. TurRNER: May I ask Mr. MacNabb a question? It concerns the Crippen
report and your opening statement that there were certain limitations to it in
the sense that these field studies were limited.

Mr. MacNaBB: I do not believe there were any field studies; they were all
done on paper locations.

Mr. TurNER: Do I understand that the results that flow from that report
have to do with elevation more than with the particular terrain?

Mr. MacNaBB: They would have to use the available maps they had of the
terrain to estimate the length of the diversion tunnels to get this water
through from British Columbia. For example, the maps they were using I
believe were one inch to every eight miles, something in that range, so if you
are out a quarter of an inch you are out two miles in the estimate of your
diversion tunnel.

Mr. TURNER: In terms of power loss the elevation you have in mind is
Primary?

Mr. MacNaBB: Yes.

Mr. TURNER: So therefore a paper study of elevation would be fairly
accurate?

Mr. MacNABB: In terms of power you would have to go on the ground, I
Wwould say, to study the feasibility of the sites, particularly on the egstern slopes.

he Montreal Engineering Company will be commenting on this; they are

Quite familiar with the sites on the eastern slopes of the Rockies anq they will
e able to give you more details as to their opinion of the validity of the
assumption.
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Mr. TUurRNER: In so far as the elevations are concerned in the power loss,
relating to the Crippen report, I take it your study would have a bearing in
view of the elevations alone?

Mr. MacNABB: Definitely, yes.

Mr. DeEAcHEMAN: Mr. Chairman, if the questions concern the diversion, I
should like to wait until a later time to ask my question.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): I have one small question
following on Mr. Stewart’s question which perhaps should be cleared up now.
Can Mr. Martin tell us if there has been any suggestion on the part of the
province of Saskatchewan or on the part of anyone else that this diversion
is contemplated within the next 25 or 30 years?

Mr. MARTIN (Essex East): I do not know; I have had no such suggestion.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Would you not, on the
contrary, agree that the whole implication has been that this is a concern for
the future, and to protect a right for the future?

Mr. MARTIN (Essex East): That would be one of the reasons why we would
want to make sure we have the right for consumptive use.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): So the matter of corre-
spondence between the present premier of Saskatchewan and the premier of
British Columbia is really irrelevant?

Mr. MARTIN (Essex East): I do know. Mr. Fleming had asked me, what
I think is a proper question about the situation in his own province, and since
this river, in so far as the Canadian section is concerned, is all in British
Columbia I should have thought that it would have been useful for the premier
of Saskatchewan to correspond not only with Mr. Dinsdale and myself but also
with the head of the government of British Columbia. I do not think it is
really irrelevant.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): Would you suggest that
the premier of Saskatchewan should write to the premier of British Columbia
and ask for the opinion of the premier of British Columbia on the matter in
30 years’ time?

Mr. MARTIN (Essex East): That is exactly what Mr. Lloyd was asking me,
the opinion of the successive Canadian government in the year 2,000. I thought
this was a proper question, but it would also have been desirable to ask—but
that is Mr. Lloyd’s business—if he does not wish to communicate with the
province of British Columbia. I do not understand why he did not, but that is
his business.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): I think it is important
that we should establish the fact that the only concern at present is the preser-
vation of a right for future exercise.

Mr. MARTIN (Essex East): That is why I pointed out to Mr. Lloyd—as 1
mentioned a moment ago in answering Mr. Herridge—on October 3:

While this growth rate has increased to 23 per cent during the
period 1951 to 1961 it would have to average roughly 3% per cent over
the next 100 years or 6 per cent over the next 60 years to fully utilize
the water supplies available from the Saskatchewan, Athabaska and
Peace rivers.

Mr. Cameron, I am not quarrelling with the premier of Saskatchewan
who was, I think, properly concerned with the question of consumptive use
and irrigation needs in regard to this treaty; I am not at all critical of that,
but what I am pointing out is that the reason for his concern was the reason
t1_1at has prompted two Canadian governments to see to it that there was the
right of diversion from the Columbia for consumptive purposes. Both the former
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and the present Canadian governments and the government of British Columbia,
as well as the other party to the treaty, the United States, were all agreed
that this was a legitimate concern.

If you look at the correspondence with Premier Lloyd you will notice
that this was his main concern in the early part of the correspondence; in his
letter to Mr. Dinsdale that is what he was concerned about, as well as in his
preliminary correspondence with me. The other factor of power was introduced
after we had clearly established beyond a doubt that there was this right for
consumptive use.

Mr. CameroN (Nanaimo-Cowichan-The Islands): I am not concerned
with whether you are quarrelling with Mr. Lloyd or not.

Mr. MartiN (Essex East): I am not quarrelling with him.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): I am sure Mr. Lloyd
can defend himself. I am not interested in whether you are quarrelling with
him but what I am interested in is to establish the fact that it is not a
contemplation of an immediate project that we _have in minfl, but the
establishment of a right. This continual red herring business is, I think,
confusing the issue.

Mr. MaRTIN (Essex East): I do not think so. You see, you speak of a
right; and I agree with you, as a right. ; .

I call your attention to the actual wording of the protocol on this point.

Mr. CamEeroN (Nanaimo-Cowichan-The Islands): The actual wording,
not your interpretation, which is what we have had so far.

Mr. MarTIN (Essex East): I know that you would prefer the actual word-
ing and not my interpretation; that is clear.

Mr. CameRoN (Nanaimo-Cowichan-The Islands): Yes, absolutely.

Mr. MARTIN (Essex East): That is why I now bring you to the wording:

Canada and the United States of America are in agreement that Article

xiii (1) of The Treaty provides to each of them a right—which you

have just emphasized—to divert water for a consumptive use. bt
So there really is no issue here between Premier Lloyd and me on this
point; and I take it from what you have just now said that there is no
issue between you and me. :

Mr. CamEeroN (Nanaimo-Cowichan-The Islands): That is what we have
been trying to find out all morning without success. What we wou,l’d. like to
know is: have you any authority for asserting that “consumptive use” includes
a substantial scheme, or as you say yourself, a scheme in which an integral
part is the development of hydroelectric power? We have never been able to
get an answer from you on that in two hours.

Mr. MARTIN (Essex East): You say you

answer. I am going now to try again. % -
Our definition of “consumptive use” and the provision In the Treaty

and the protocol are, from the Canadian point of view, in our judgment in
the best possible form. We would not want to add or detract in any way from
the wording on which we were able to secure agreement with United States.

If there is any doubt about that let me repeat that we do not want to
Press for any specific change to include any refgrence multiple use. We 'h.ave
made it clear that we understand this to be the intent of the treaty provision.
This has not. been challenged by anybody, and we are not inclined, there-
fore, to raise something that has not been challenged by the other party to
the treaty. We had a purpose in making the clause, and the purpose and the
intent of that clause is clear. We have the right of consumptive use, and
“consumptive use” is defined in the treaty for the purposes that we have

Mentioned.

have not been able to get an
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I have stated to Mr. Herridge that if we pressed for further clarification
to include “power use” specifically, the United States would in turn un-
doubtedly have to insist on specific limitations. This we did not want. This
the former administration did not want. So we have a broad definition; we
think it is a good definition; we believe we should stick to it.

Mr. KinpT: Mr. Chairman, may I ask a question on that same point?

Is “consumptive use” synonymous with “multiple purpose use”?

Mr. MARTIN (Essex East): No, Dr. Kindt. In the interpretation clause,
“consumptive use’ is defined as: ,

—use of water for domestic, municipal, stock-water, irrigation, mining
or industrial purposes but does not include use for the generation of
hydroelectric power.

Mr. KinpT: Suppose it flows down south to the Saskatchewan river and
goes through the dam?

Mr. MARTIN (Essex East): I have already indicated that would be satis-
factory according to our interpretation.

Mr. HERRIDGE: Mr. Cameron asked my question with respect to these being
long-term views taken by the province of Saskatchewan, but I would like to
ask Mr. Martin, in view of his comment in regard to Premier Lloyd and in
view of the fact that the premier of British Columbia told Premier Lloyd to
keep his cotton picking fingers off British Columbia, do you not think he is
justified in delaying?

Mr. MARTIN (Essex East): I do not believe in getting into quarrels that
are not in my own family.

Mr. NI1ELSEN: Mr. MacNabb, if the diversion from the Peace were to come
about, in your view would this affect the development of future hydroelectric
potential on site along the Mackenzie river?

Mr. MacNaBB: Certainly if you take 26,000 c.f.s. away from the river it
must affect the power potential of the Mackenzie system. This will not detract,
however, from the present project under construction by British Columbia on
the Peace river because diversion takes place downstream.

The CHAIRMAN: Mr. Willoughby?

Mr. WiLLoucHBY: I would like to ask Mr. MacNabb a question.

We have been hearing about the possible diversion of the water on the
prairies. I would like, as a resident of British Columbia, to ask what would
be the comparative cost of diversion of the upper Columbia basin that would
be created to divert the water from there into the Shuswap and north Thomp-
son valleys and Okanagan valley? Would it be feasible economically?

Mr. MAcNaBB: I am sorry, I cannot answer that, sir. It certainly would
be more economic than taking the water over the Rocky mountains.

Mr. WiLLoUGHBY: You have no idea of the relative elevations that would
be involved?

The CHAIRMAN: I am sorry, Dr. Willoughby, that I called you Mr.
Willoughby instead of Dr. Willoughby.

Mr. WiLLoucHBY: That is all right.

The CHAIRMAN: I may point out at this time that it has been impressed

upon me we have so many PhD.’s that I have to call everyone “Mr.” from
now on.

Mr. DinspALE: On the question of diversion, Mr. Chairman, it seems to me
that the viewpoints expressed by the premier of Saskatchewan could have
been best dealt with by the prairie water conservation board.
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When I had some responsibility in these matters I always anticipated that
the premier would request such a reference to the board. Has there been any
such request for a reference of this kind in recent months?

Mr. MARTIN (Essex East): Mr. Robertson says he does not know of any.
We could find out specifically, but I know of none.

Mr. RYAN: Mr. Chairman, I would like to ask Mr. MacNabb what limita-
tions there are on lifting water by siphoning, particularly in these circumstances.

Mr. MacNaBB: By siphoning? I would say it certainly would not be
practicable. Siphoning in normally used to take water underneath a river,
not over a mountain.

Mr. Davis: Siphoning also works the wrong way because you are going
from low to high.

Mr. Ryan: Unless you took it from British Columbia to Saskatchewan,
which would be a tremendous leap.

Mr. MacNaBs: That would be a very long way.

Mr. BRewin: I would like to ask Mr. MacNabb one or two questions about
what he has said.

I understand what you have told us is largely based upon the Crippen
report.

Mr. MacNaBB: Yes, sir.

Mr. BREWIN: You have not mentioned, though I think it is brought out in
the Crippen report, that one of the great values of the diversion from the
Columbia as compared with the other diversions discussed would be deflecting
into the North Saskatchewan basin, which might need the water first.

Mr. MacNaBB: All these diversions end up with the water arriving in the
South Saskatchewan reservoir. These costs include the cost of getting diversions
from Peace, Athabaska, Fraser and Kootenay rivers into the South Saskatch-
ewan river. This is what No. 4 is.

Mr. BREwIN: I may misunderstand the situation, but I thought the
Columbia diversion answered the South Saskatchewan need at an earlier stage;
is that not correct?

Mr. MacNaBB: The Kootenay diversion would be the only one which would
divert water directly into the Saskatchewan system, I believe, through the
Oldman river.

Mr. BRewiN: I am sorry. I used the wrong word. The Kootenay is part of
the Columbia basin. I may have put the wrong river to you. But the Kootenay
diversion would have the advantage of entering the south Saskatchewan system
first.

Mr. MacNaBB: That is correct.

Mr. BREwIN: Through the Bow river?

Mr. MacNagg: No, through the Oldman river, I believe.

Mr. BREwIN: Is it not a fact that in the Crippen report, as mentioned in
the letter of the premier of Saskatchewan of February 21, Saskatchewan views
the Columbia diversion as being a major diversion to the south branch?

Mr. MACNABB: I can only refer to the conclusions of the Crippen report
which state the sequence of development which they felt was advisable.

Mr. BREwIN: Suppose I read them to you from the letter of the premier of
Saskatchewan to Mr. Martin dated February 921 in which he refers to a further
report. I do not know whether you have seen it.

May I quote from a paper prepared by Messrs. Crippen and Stephens
and delivered to the Saskatchewan resources conference of January

20, 1964:
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The (Columbia) treaty requirements would introduce problems in the
diversion of waters from the Columbia river, which is unfortunate since
the great value of an upper Columbia diversion is, of course, that the
waters can be directly routed to the south Saskatchewan river by way
of the Bow river or via the North Saskatchewan and the Rocky Mountain
House diversion.

Can you comment on that?

Mr. MAcNABB: The diversion from the upper Columbia would take the
same route as the diversion from the North Saskatchewan to the South
Saskatchewan. It is not directly into the South Saskatchewan but rather into
the North Saskatchewan, and then over to the Red Deer river, and then down.
It is only diversions from the Kootenay which take it directly from the
Columbia basin into the south Saskatchewan.

Mr. MARTIN (Essex East): May I clear up one thing in the question which
Mr. Cameron asked. He said that the right we are talking about is a right in
the future and I agree.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): To be maintained for
the future.

Mr. MARTIN (Essex East): That is right, to be maintained for the future,
and I agree. But I would call Mr. Cameron’s attention once again to the real
purpose of the paragraph in my letter to Mr. Lloyd of October 3, 1963, wherein
I talked about 3% per cent over the next 100 years, or 6 per cent over the next
60 years. So obviously we were talking together about a right to be exercised
conceivably in the future. What I would like to add is that under the terms of
the treaty, the treaty can be terminated in 60 years. There will be no need,
so far as we can see now—and this is concurred in by Premier Lloyd—to divert
water from the Columbia in any shorter period. However, it is noted that we
have the power, and that the treaty can be terminated if it is thought desirable
to do so.

I will call your attention to article XIX (2) of the treaty.

(2) Either Canada or the United States of America may terminate
the treaty other than article XIII (except paragraph (1) thereof), article
XVII and this article at any time after the treaty has been in force for
sixty years if it has delivered at least ten years written notice to the
other of its intention to terminate the treaty.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): That is quite true, but
do you really maintain that after that treaty has been in operation for 60
years and after works have been established, and after communities have come
to depend on it, it would be possible for any Canadian government seriously
to alter the situation at that time?

Mr. MARTIN (Essex East): I would think so just as much at that time as
now; if there were a real need in Canada, the government of the day, be it
provincial or federal, would look at the situation in the light of the circum-
stances as they then presented themselves. But since you have addressed your-
self to a right in futuro, I point out to you that if it is agreed by Premier Lloyd
that no need is going to arise within sixty years, the problem is therefore
highly academic and in any event can be corrected by the very provisions of
the treaty itself.

Mr. CaMmERON (Nanaimo-Cowichan-The Islands): You maintain that even
after the present provisions of the treaty with regard to the disposal of waters
of the Columbia have been in operation for 60 years it will be possible to
reverse that provision.

Mr. MARTIN (Essex East): Of course, just as much as it is now. Whether

it would be desirable would depend on the circumstances which confronted
the authorities at that time.
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Mr. CameroN (Nanaimo-Cowichan-The Islands): I am glad to have that
on record.

Mr. MarTIN (Essex East): I cannot conceive that anything I now say will
have very much weight in 60 years.

Mr. CAMERON (Nanaimo-Cowichan-The Islands): No, but it may have
some weight six months from now.

Mr. HERRIDGE: Has it been the experience in Canadian history, for example,
with the Ontario hydro, that the government of the United States considered
it to be unfriendly to divert power, according to their view?

Mr. MaRTIN (Essex East): I do not think we are talking about the same
thing.

Mr. STEWART: In discussing the matter of rights present and future, we
are doing so in a kind of legal background. Will any arrangement be made to
present before the committee evidence as to the legal situation which now
prevails as between Canada and the United States, and as between the federal
government and the provinces?

The CHAIRMAN: This was discussed in the steering committee and my
understanding is that Mr. Olson will be heard.

Mr. MARTIN (Essex East): It will be up to you.

The CHAIRMAN: Mr. Olson is available, and actually the secretary of state
is available for questioning, and other experts will be called. We have certainly
to do this, and if the committee wishes, we will do s0 at four o’clock or
tomorrow. We can go into any question that any committee member wishes
to pursue. That does not, of course, close matters off, because we have tentative
arrangements—actual formal arrangements now—with .res.pect t.o British
Columbia, and Gen. McNaughton has been kind enough to mdlcate. his willing-
ness to be here at the latter part of next week. At least, that is our hope.
Moreover, we would be happy to bring back witnesses to meet the convenience
of the committee. .

Mr. STEWART: The reason I ask this is that I think it would be important
for the committee, now that we are discussing future rights, to know the actual
constitutional position, and to know what the rights of diversion for Canada
would be in the absence of this treaty?

Mr. BREWIN: At some stage I wish precisely to question Mr. Martin or other
witnesses in respect of it. May we have it clear that the treaty dlnunls}}e§ the
absolute right of diversion? I wish at some stage to discuss that with the minister.

Mr. MARTIN (Essex East): I would be glad to do so right now.

The CHAIRMAN: Would you care to address your questions at this stage,
Mr. Stewart, and we might continue with it this afternoon?

Mr. STEwART: Taking up the question of rights as between_Canada and the
United States, in the event that this treaty were not to come 1ntp effect, what
would the legal rights of Canada or of British Columbia be in relation to
diversion from the Columbia both with the treaty of 1909 in effect, and with it
being abrogated?

Mr. MARTIN (Essex East): You mean the Boundary Waters Treaty of 1909.

Mr. BREwWIN: Article IL ]

Mr. MarTIN (Essex East): We must not forget first of all, I think, that in
relation to this particular discussion, what I said initially R ENSeR to Mr.
Cameron must not be overlooked. The real problem is not going to. arise during
the life of the treaty, and it is admitted that there is no need for dlYers1on even
for consumptive use during that period. So that the rights under a{'tlcle XIX are
clear as well as under article XIII of the treaty. But in any event it must not be
forgotten that this river is in British Columbia, and that the government of
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British Columbia will be the jurisdiction which will have the right under the
constitution to say what use is made of a river that belongs to it.

Article II of the Boundary Waters Treaty, Dr. Stewart, is relevant and
should be read with Article XIV of the Boundary Waters Treaty. I do not know
whether or not you want to go into these articles; they are there. For instance,
Article II says:

Each of the high contracting parties reserves to itself or to the
several state governments on the one side and the dominion or provincial
governments on the other as the case may be, subject to any treaty
provisions now existing with respect thereto, the exclusive jurisdiction
and control over the use and diversion, whether temporary or permanent,
of all waters on its own side of the line which in their natural channels
would flow across the boundary or into boundary waters; but it is agreed
that any interference with or diversion from their natural channel of
such waters on either side of the boundary, resulting in any injury on the
other side of the boundary, shall give rise to the same rights and entitle
the injured parties to the same legal remedies as if such injury took place
in the country where such diversion or interference occurs; but this pro-
vision shall not apply to cases already existing or to cases expressly
covered by special agreement between the parties hereto.

Article XIV provides for the termination on 12 months written notice given
by either contracting party to the other.

Mr. MacpoNALD: Mr. Chairman, I would like to ask Mr. Martin a question,
not on the basis of a legal interpretation, but purely to draw on his great depth
of experience in diplomacy. Is it not a fact that the absolute right of diversion
of water which is claimed by the Boundary Waters Treaty specifically has been
protested by the United States, and particularly in the International Joint
Commission?

Mr. MARTIN (Essex East): I believe that is the case.

Mr. MacponNaLD: With the treaty, a treaty right is recognized with regard
to consumptive uses?

Mr. MARTIN (Essex East): Certainly.

Mr. BREWIN: On this very point, am I right that this Article II more or
less amplifies the previous United States view, known as the Harmon doctrine,
of the right of the upstream country to the full right of diversion which has a
consequential right of damages?

Mr. MARTIN (Essex East): I think that is correct.

Mr. BREWIN: It gives a clear right?

Mr. MARTIN (Essex East): I think so.

Mr. BREWIN: I have a number of authorities which I hardly need refer to
now, because I do not think you contest that. Sir Wilfrid Laurier is said to have
spoken on the effect of the Boundary Waters Treaty as follows:

—if we choose to divert a stream that flows into your territory you shall
have no right to complain, you shall not call upon us not to do what you
do yourselves—
Do you agree with Sir Wilfrid Laurier’s interpretation of the Boundary Waters
Treaty?

Mr. MARTIN (Essex East): That is like asking me if I agreed with you on a
particular point. I am not interested in what Sir Wilfrid said on this question;
what I am interested in is what is the law.

Mr. BREWIN: Exactly.

Mr. MARTIN (Essex East): You know as well as I do that when we come to

interpret what the law is, the obiter dictum of a distinguished statesman is not
regarded as legal authority.
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Mr. BREWIN: I thought Sir Wilfrid’s view as he negotiated the treaty might
have had some relevance.
Mr. MARTIN (Essex East): You know the courts never would allow that
evidence as admissible evidence.
Mr. BREWIN: Do you agree with the proposition? Let us forget the author.
I thought you would commend the statement.
Mr. MARTIN (Essex East): If we followed some of his views today, we would
not have some of our problems.
Mr. BREWIN: I continue:
—_if we choose to divert stream that flows into your territory you shall
have no right to complain, you shall not call upon us not to do what you

do yourselves—

Does that seem to be a correct statement?

Mr. MARTIN (Essex East): Well, I ask you to look at what Article IT says:
—the same legal remedies as if such injury took place in the country
where such diversion or interference occurs;—

1 prefer to examine the language of the clause and not what even a dis-

tinguished man like Sir Wilfrid Laurier might have had to say about it.

Mr. BREwIN: Is it a fact, to your knowledge, that as recently as 1952 the

United States, when the International Joint Commission _made a point with
regard to the Waneta dam, insisted on the right of the United States to divert

a river being recognized and preserved?

Mr. MARTIN (Essex East): I believe that is true; but I do not see the point.

Mr. BRewIN: I am suggesting to you the point is that apart .from the treaty,
the right of diversion, subject to some special claim for damages, is unquestioned;
is it not? _

Mr. MarTIN (Essex East): I think that is elementary; but I do not see what
bearing this has on the immediate problem. :

Mr. Brewin: I would suggest the bearing is this; that the treaty justifiably
you say does limit the right that would otherwise exist under the Boundary
Waters Treaty. )

Mr. MARTIN (Essex East): Because for the purpose of the treaty it is wise
and necessary. L

Mr. Brewin: I appreciate that. I just want to get the limits.

Mr. MarTIN (Essex East): This is a treaty that is designed to provide
for the co-operative development of the Columbia river basin and it involves
the establishment of storage which in turn will assist in controlling the flow
of water and encourage the generation of power in the United States. Thgse
are the purposes of the treaty. The purpose of the trea}ty was not to prov1.de
power in some other part of the North American continent; it had a specific
purpose. We are satisfied with the rights of di'ver51'on.f0;' the purposes provided
for in the interpretation clause, and we believe it is in our interest to have
them exactly in those terms.

Mr. BrewIN: I Just wanted to ask this question in relation to what is said
at the top of page 134 of the blue book:

These provisions—
and that refers to the provisions of the treaty— :
—compare favourably from a Canadian point of view with the position
of diversions under the Boundary Waters Treaty, 1909 or under cus-
tomary international law.
20578—3
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Mr. MARTIN (Essex East): That is right.

Mr. BREwIN: I would like to suggest to you that they clearly limit the
rights of diversion which exist under the Boundary Waters Treaty Act, you
say justifiably; but in fact they limit those rights.

Mr. MARTIN (Essex East): There is no doubt about that. I really have not
understood what you are getting at; but you and I are in full agreement
on this.

Mr. BREwWIN: I have just one other thing on this and I will be through.
Is it not a fact that there is a development in international law towards
limiting this right of diversion. I think one of my colleagues here suggested
that. It has been suggested in the Senate hearings in the United States that this
treaty confirms the opinion of some, that there are legal rights of a neighbour-
ing country on the water of an adjoining country, and implementation there-
fore of this treaty will have implications in international law limiting the
right of diversion. Do you agree with that?

Mr. MArRTIN (Essex East): Well, you are asking me about a development
in international law. I think what you have said is correct; but what is more
important for our purposes is whether or not Canada has obtained, with regard
to the right of diversion, what it believes to be in its interest. That is the
issue. What development is taking place in international law with regard to
the rights of diversion is interesting, but highly academic.

Mr. BREwIN: I suggest that if the effect of the treaty is to widen the law
and have an effect in limiting the right of diversion, then that has very impor-
tant consequences for Canada in the future.

Mr. MARTIN (Essex East): I agree.
Mr. BREWIN: You agree?

Mr. MARTIN (Essex East): Of course. I thought you were going to refer to
this because you referred to the evidence in the United States Senate. I would
refer you to the statement of Lieutenant General Itschner, who was the chief
engineer of the United States negotiating team prior to the treaty which was
signed in January, 1961, and at page 56 of the hearings before the committee
on foreign relations in the United States Senate General Itschner said:

Consumptive use is defined to mean the use of water for domestic,
municipal, stock water, irrigation, mining or industrial purposes, but
does not include use for the generation of hydroelectric power. Thus,
either country can use the waters of the Columbia river and tributaries
for consumptive uses even though this may alter the flow of a stream
where it crosses boundary, without obtaining the consent of the other
country.

Now, that is what the two Canadian governments wanted to get in the
treaty. They have that in the treaty. Perhaps you may have wanted us to get
more but that is what we went after, and that is the only issue here.

Mr. BREwIN: Mr. Martin, I think you follow the point there; our sug-
gestion is that with the exception of the limited consumptive purpose it is
very small. They mean consumptive purposes—

Mr. MarTIN (Essex East): No, no.
Mr. BREwIN: It does not permit real diversion.

Mr. MARTIN (Essex East): No. If you had been a party to the negotiations,
as Mr. Dinsdale was, you would have seen whether or not this was a limited
agreement. This represents a very important consideration in the minds of the
two Canadian governments.
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Mr. BREwIN: Just before we proceed could I just say, for the purpose of the
record, that the reference I made to the minister was to the hearings before
the committee on foreign relations of the United States Senate on March 8,
1961, and—

Mr. MarTIN (Essex East): I referred you to that.

Mr. BREWIN: —the Columbia river treaty, page 39.

I refer you to that particular passage at page 39 and, from the point of
view of Mr. Kearney, who is assistant legal adviser to the United States gov-
ernment, he points out the treaty will be considered as adding to that body
of law.

Mr. MarTIN (Essex East): Well, that is their view. I cannot restrict you
taking a view any more than I can restrict Mr. Kearney, but I do not see the
implications of this.

Mr. BRewIn: In view of the implications of this to the future interest of
Canada, have any other diversions been given consideration?

Mr. MaRTIN (Essex East): I would ask you to look at our comment at page
140 under the Boundary Waters Treaty of 1909 and following, and under the
restoration of the pre-treaty legal status.

Mr. Davis: And, the protocol.

Mr. MarTIN (Essex East): Yes, and the protocol too.

Mr. BREwIN: I appreciate that.

Mr. Davis: Mr. Chairman, I would like to ask one or two questions in
respect of compensation.

Mr. KinpT: Let us keep to the subject of rights.

Mr. Davis: This concerns rights and compensation. Under the present
circumstances and the Boundary Waters Treaty the downstream country can
enter the courts of the upstream country and obtain compensation. When the
Columbia River Treaty is in effect it takes precedence over the Boundary
Waters Treaty in respect of the Columbia river waters. :

Mr. MARTIN (Essex East): Yes, that is right, over article IL

Mr. Davis: And, we have an unlimited right to divert for a consumptive
bPurpose without qualification.

Mr. MARTIN (Essex East): That is right.

Mr. Davis: Without compensation.

M. MARTIN (Essex East): Yes, and without consent.

Mr. Davis: Yes, and without consent. In other words, once this treaty is
in effect we can di\;ert water from the Columbia ba_sin in Canada for a con-
Sumptive purpose without having to pay compensation.

Mr. MARTIN (Essex East): That is right.

Mr. Davis: We have gained at least an economic advantage.

Mr. MarTIN (Essex East): Yes, that is right, and a tremendous one.

Mr. Davis: And, an important legal one as well.

Mr. MaRTIN (Essex East): Very.

The CHAIRMAN: Have you a question, Mr. Nielsen?

Mr. NIELSEN: Yes, I did have, Mr. Chairman, but I have found my answer
to it in the literature before me.

Mr. TURNER: That is a very useful technique.

Mr. KinoT: In following through on Mr. Stewart’s question, would it not be
of some advantage if the minister approached this from another angle and
8ave the committee the benefit of what sovereign rights Canada has lost,

20578—3}
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given up or sold, in respect of this treaty? In other words, let us come
directly to the point. This is the thought that is in the minds of the members
of this committee. They want to know if Canada has lost foreign rights and,
if so, to what extent. Would it be possible for you to set those out, with a
ring around them, in order that everyone can understand.

Mr. MARTIN (Essex East): I cannot because Canada has not lost any
foreign rights.

Mr. KinpT: Well, in respect of this definition of consumptive use, where
dams cannot be constructed water used for the generation of electricity is a
loss of a sovereign right.

Mr. MARTIN (Essex East): No; as we pointed out earlier sovereignty
can be used, Dr. Kindt. I am sure Mr. Dinsdale never would have agreed
any more than would the present government to the loss of Canadian
sovereign rights. Both governments have used their sovereign power to get
an arrangement which they believed to be in the best interest of British
Columbia and Canada.

Mr. Ryan: I would like to ask if my reading of article XIX (1) together
with article XVIII (4) makes it clear that the United States is assured of
the lesser of 1,000 cubic feet per second or the natural flow of the Kootenay
forever.

Mr. MARTIN (Essex East): Yes, but the important thing there is the
word “lesser”.

Mr. Ryan: Yes. In other words, there is 10 per cent limitation on the
Boundary Waters Treaty?

Mr. MARTIN (Essex East): Yes.

Mr. Ryan: And, that is the only limitation on the Boundary Waters
Treaty in the whole of this treaty.

Mr. MARTIN (Essex East): That is right.

Mr. KinpT: To revert to my original subject, I have a supplementary
question to ask.

I am not satisfied with the answer I have received. Is it not true that we
have sold certain rights under agreement?

Mr. MARTIN (Essex East): That is right, doctor, but under an agreement
we think is useful.

Mr. KinpT: What I would like you to do, as spokesman for the govern-
ment, is to set out those rights, with a ring around them. I would like you to
set out what rights have been sold and where we stand as a people.

Mr. MARTIN (Essex East): Well, Doctor Kindt, I think we have been
discussing all this.

We have not sold any rights. We have sold a service, in return for which
we will be able to build storages which, in turn, will permit, at one of these,
the development of power as cheaply as power will be available or is avail-
able now from any source, namely the generating of power at Mica. But, we
have not lost any sovereignty nor has the United States. This is a mutual
arrangement between two countries, entered into pursuant to their sovereign
power, but there is not any loss of sovereignty. There is not any loss in respect
of selling out our heritage; if we did this alone, if we were to build these
storages by ourselves and pay for the total cost of them we would not be
able to produce power at an economic level in competition with what we
could do under the arrangements that have been made under this treaty.

As I said yesterday, if we have sold our heritage I would counter by
saying that United States, by depending on us for the storages which the
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treaty calls for, would be putting themselves in a state of dependence. And,
by the way, it is very important to note that the United States has built some
storages. I understand one storage is now under construction.

The suggestion is that United States cannot possibly, or would not have
built any storages on its side. I do not think that is supported by the facts
as stated in the record. :

This is an arrangement between two countries in their common interests
and the treaty is one that is terminable pursuant to its provisions. I do not
think Canada has lost any sovereign feature because it has joined the United
Nations or because it joined the North Atlantic Treaty Organization. Nor do
I think it is less autonomous because it has limitations imposed on it by its
own act. I do not think there has been any loss of sovereignty.

Mr. HERRIDGE: Mr. Chairman, I should like to quote from page 166 of
this blue book. The statement to which I am referring reads as follows:

In the event that there would be an impression that the Treaty
established a principle or precedent restricting anada’s freedom to
develop other international rivers (e.g. the Yukon) in the manner most
advantageous to Canada this Item states cl_eax:ly that the Columbia
arrangement does not establish any such principle or precedent and,
moreover does not affect the application of the Boundary Waters Treaty,

1909 to other international rivers in Canada.

How does the minister reconcile that statement with the qbvious opinion
of the prominent United States counsel before the Senate committee v\‘rho. have
indicated repeatedly that they consider this treaty makes a change in inter-
national law?

Mr. MarTIN (Essex East): First of all I should like to ask you to give me
the citations in respect of your quotation. Assuming you do this, I may state
that because an individual makes a comment about the unpl}catmn of a treaty
it does not alter the meaning of the treaty. I have the hlghes't respeet for
what you say, Mr. Herridge, but there have been some occasions, notably
during discussions in respect of the Columbia, when you have said things

that I do not regard as authoritative in a legal sense.

Mr. HERRIDGE: I am sure you would not.

Mr. Davis: The statements to which the member refers were made prior
to the establishing of the protocol.

Mr. MaRTIN (Essex East): Could I ask to have the statements to which you
have referred?

Mr. HerripGe: I do not have the record with me.

Mr. CaMERON (Nanaimo-Cowichan-The Islands): I have a copy here, Mr.
Herridge. Read that portion to him again. Begin at the bottom of page 38 and
proceed to the top of page 39.

Mr. HerripGE: I will read from page 38 of the report of this hearing
beginning with Mr. Kearney as follows:

Well, this is a branch of international law which is curz_'ently in
the process of evolution. It is very active at the npoment, and this treaty,
for example, is going to be one of the major points of development for

international law in this respect.

Mr. MaRTIN (Essexr East): I think that is correct, but I do not think that
adds any support to what you said about the comment appearing at page 166.

Mr. HERRIDGE: Perhaps I should read a little further, Mr. Chairman.



160 STANDING COMMITTEE

Mr. MARTIN (Essex East): Mr. Herridge, what you continue to overlook is
the provision in section 12 of the protocol which states:

Canada and the United States of America are in agreement that the
Treaty does not establish any general principle or precedent applicable
to waters other than those of the Columbia River Basin and does not
detract from the application of the Boundary Waters Treaty, 1909 to
other waters.

That is a provision of the treaty.

I know Mr. Kearney. He is a very outstanding international law lawyer,
but his comment was made before the protocol was formulated. Notwithstand-
ing that, what Mr. Kearney says in principle is correct. Every treaty developed
between two countries does contribute in some way to the development of the
body of international law. That is elementary and that is all he is saying. What
is important is that provision in the protocol itself which clearly says that this
does not establish any general principle or precedent applicable to waters other
than those of the Columbia.

Mr. HeRrRIDGE: I quite agree with your interpretation there, but Mr.
Kearney goes on to say:

I think Senator, that this treaty will be considered as adding to that body
of law.

However, I would say that the trend in international law is strongly
toward the establishment of the principle that an upstream riparian
state cannot deal with the waters within its borders which cross its
boundary to a downstream riparian state in such a way as to seriously
impair the rights or interests of the downstream riparian state.

My argument is that the whole direction of the development of the law
is to abrogate Article II of the Boundary Waters Treaty.

Mr. MARTIN (Essex East): Mr. Herridge I simply say that I do not dis-
agree with this evidence Mr. Kearney has given. This is a correct statement but
it was made in light of the documentation existing at that time. That evidence
was given on March 8, 1961.

Mr. HERRIDGE: Yes.

Mr. MARTIN (Essex East): The protocol was only negotiated in 1963 and
became effective as between the two governments, subject to ratification, in
January of 1964. Surely there is nothing to be gained by this line of reasoning.

Mr. HERRIDGE: My reading of history leads me to believe that when you
declare something is not setting a precedent you are making preparation for it
to be a precedent.

Mr. MARTIN (Essex East): While that may be true I do not know what
application that has.

Mr. DiNsDALE: Mr. Chairman, I think it is obvious from the repeated
reference by the minister of external affairs that he agrees that the former
administration negotiated a wise treaty.

Mr. MARTIN (Essex East): I have said that I believe that treaty negotiated
and signed in January, 1961, was a good treaty.

Mr. DiNsDALE: Yes.

Mr. MARTIN (Essex East): What we have sought to do is improve it.

_ Mr. DinspaLk: I think perhaps one point has missed the minister’s atten-
tion. There are other aspects outside the treaty which I think should be
recalled at this point of our committee discussions. This was essentially a
treaty to bring power benefits to both countries. It seems to me, having listened
to the questions this morning, that there is some anxiety in respect of the loss
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of future power potential to Canada. I should like to point out that the whole
concept of the national power grid was an adjunct to this treaty.

Mr. MarTIN (Essex East): That is right.

Mr. DINSDALE: There have been certain discussions taking place with
provincial governments in respect of this matter and it might be helpful and
allay some of the anxiety here if we had some technical information concerning
the prospective national power, particularly in reference to the use of the
tremendous power potential of the Columbia, the Yukon and the MacKenzie.

Mr. MARTIN (Essex East): I think this would be vital to the discussions
and when representatives from British Columbia appear before this committee
next week I think it would be important to ask them about the prospective
power potential in British Columbia. 1 think this is a very important subject.

Mr. DINSDALE: These grid studies have been proceeded with for several
months now, yet there has been no public information.

Mr. MarTIN (Essex East): You might be interested if I just recall your
attention, Mr. Dinsdale, to the provision in the agreement between Canada and
British Columbia, and I refer to clause 16 subsection (2) which states:

Subject to the requirements of British Columbia, British Columbia
will make available to other provinces of Canada, through a national
grid or otherwise, on a first call basis, electric power from the Columbia
river and other power developments in the Province of British Columbia
at prices not higher than those obtainable by British Columbia from
time to time from the United States of America for any comparable
British Columbia entity electric power exported thereto.

Mr. DinspaLe: I should like to ask one more question by way of clarifica-
tion. In his initial statement the minister referred to the statement on the
national power policy that was made last October in the House of Commons.
Could he indicate in what manner this policy departs from the policy that was
enunciated in connection with the agreement to study the Nelson river? The two
points that are mentioned on page 19 are: -

(a) To encourage development of large low-cost power sources and to
distribute the benefits thereof as widely as possible through inter-
connection between power systems in Canada, and

(b) To encourage power exports and interconnection between Canadian
and United States power systems where such might induce early
development of Canadian power resources.

It seems to me that before an agreement could be concluded with the
province of Manitoba, for example, to study the power potential O'f the Nelson
river, these two points had to be clearly understood. Is this breaking any new
territory at all or were they merely repeating what had already been enunciated
in connection with the Nelson power study which got underway in February
of 19627

Mr. MARTIN (Essex East): I do not know what you mean; is it new to the
discussion here this morning? It is new material and it is very interesting. It
is part of the general context.

Mr. DINspALE: It was mentioned in ¢
statement of national power policy.

Mr. MARTIN (Essex East): I quoted the statement of the Minister of Trade
and Commerce; another appropriate paragraph appears at the top of page 20,
Wwhere it is said:

The Columbia river treaty should be viewed, therefore, as a greatly
significant effort toward the advancement of regional and national

ommittee the other day as a new
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energy programs that include not only the idea of regional and national
electrical energy interchanges and grids, but perhaps even more
urgently, the exploitation of hydro power resources wherever the Cana-
dian potential and United States markets can accommodate each country’s
needs and interests.

Mr. DiNsSDALE: It seems to me this is merely a re-statement of the policy
that was enunciated in February of 1962.

Mr. MARTIN (Essex East): I think in principle that is the case.

Mr. NIELSEN: Is there any difference in detail?

Mr. MARTIN (Essex East): I do not think so. I think you and I are fully
agreed on this, Mr. Dinsdale.

Mr. TurNER: I wonder whether I might make a motion for adjournment?

The CHAIRMAN: I have the following on the list of people who would like
to continue questions: Mr. Deachman, Mr. Macdonald, Mr. Ryan, Mr. Leboe,

and Mr. Turner. Doubtless there are others who have not so indicated. Would
we find it convenient to reconvene at four o’clock?

It is agreed.

AFTERNOON SESSION

THURSDAY, April 9, 1964.

The CHAIRMAN: I call the meeting to order.

Gentlemen, Mr. Martin would like to deal with a matter that was raised
this morning.

Mr. MARTIN (Essex East): Dr. Kindt, you asked a question and I promised
to put on the record more detail with regard to that question which you raised
on Tuesday. Rather than considering the lump sum payment to Canada of
$274,800,000 in October this year, let us look at the year by year value of the
energy which Canada is selling at 4.4 mills per kilowatt hour.

Mr. KinpT: Is that in Table 9?

Mr. MARTIN (Essex East): It has reference to the table but my commen-
tary now is in answer to your question. If we look at the year by year value
of the energy which we are selling at 4.4 mills, we arrive at the following
results. The arithmetic sum of the value of the yearly amounts of energy sold
would be $572 million; that is up to the end of the sale period, up to the
end of the 30 years.

Mr. KinpT: Yes.

Mr. MARTIN (Essex East): That is obtained by adding all the items in the
table on page 99 under the title; “Agreed entitlement”?

Mr. KinpT: Are those figures in dollars in that table?

Mr. RoBERTSON: No, they are kilowatt hours.

Mr. KinpT: That is what I thought.

Mr. MARTIN (Essex East): It is agreed entitlement.

Mr. KinpT: What you would do is take the 4.4 and then get the summa-
tion; that is, the arithmetical average would give you 572 million.

Mr. MARTIN (Essex East): You said average; it is the arithmetical total.

Mr. KinpT: Yes, the arithmetical total. Would you not use your 4 per
cent and compound every year?

Mr. MARTIN (Essex East): You just add that.
Mr. ROBERTSON: You could do that.




EXTERNAL AFFAIRS 163

Mr. KinpT: Everywhere else in this you use the compound interest.

Mr. MARTIN (Essex East): Dr. Robertson said you could.

Mr. KinpT: And this would go up.to over a billion and there is a lot of
difference between 572 million and a billion.

Mr. MARTIN (Essex East): You could, I suppose, deal with it in different
ways, but that is how that figure is reached.

Mr. Kinpt: I have one other point on that; I am not through with that
question. That is at 4} per cent—

Mr. MARTIN (Essex East): 4.4 mills.

Mr. KinpT: But when you applied 43 per cent to each one of the years
and then summated that, did it equal 274?

Mr. MARTIN (Essex East): Two hundred and seventy-five.

Mr. KinpT: Two hundred and seventy-five million?

Mr. MARTIN (Essex East): And 5 per cent would be 254 and 4 per cent
would be 294.

Mr. KinpT: Are those figures available?

Mr. MARTIN (Essex East): They will now appear on the record. I am just
giving them to you from my notes. These are the calculations we have made.
The reason for the use of the 4} per cent interest rate in the sales agreement,
which was another question which you mentioned, is simply that it is the
appropriate interest rate for the non-federal utilities which will be raising
the money in the United States. It is a matter of using the current rate. This is
explained on page 174 of the paper which we gave in the House of Commons
on March 3.

Mr. KinpT: Well, it takes a little swimming around in those figures to
see whether it should have been 4 per cent or whether it should have been
33 per cent, or to see what percentage should have been used.

If you go back over the past 30 years and take the historical average of
interest rates where the government is behind the securities that are issued, or
behind the project, you will not find it coming out at 4}. So what is usually
done in studies of this kind is to try different interest rates and to see whether
the sum total makes what looks like a reasonable figure of $274 million and
then justify it after you have the figure, after you have the interest rates
worked out.

If it came out to 44 and the mathematics of it are correct, then I have
nothing to say except that if a lower interest rate had been chosen—say 4
per cent—it would have meant several million dollars more to British Columbia
for the purchase of this power, because that set the value, as I understand it.

Mr. MARTIN (Essex East): This is a current rate. This is a purchase by
private utilities, and the 44 per cent represents the current rate. It is what
they will have to pay and what the market demands. You see, this is a purchase
by private utilities in the United States.

Mr. KINDT: That is what they might have to pay if they went out tomorrow
and did it. Will they have to do that?

Mr. MARTIN (Essex East): That is exactly it.

Mr. KINDT: Supposing it is 10 years from now, what would it be? After
all, this is for 30 years.

Mr. MARTIN (Essex East): It has to be done right away.

Mr. KinpT: It is a 30-year proposition and you are assuming it is going
to be 4} per cent in all the 30 years?

Mr. MARTIN (Essex East): The payment has to be made on the date of
Tatification, which date is set for October 1.
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Mr. KinpT: You are right there.
Mr. MARTIN (Essex East): They will have to raise it now.

Mr. Ryan: Mr. Chairman, I have a few questions I would like to ask.

First of all, I would be interested to know the view of Alberta. We have
heard about Saskatchewan and British Columbia, and as Alberta is in the
middle I wonder if the minister will be good enough to tell us about that.

Mr. MARTIN (Essex East): I have had no correspondence with Alberta.
Mr. Ryan: I take it there has never been any complaint from Alberta?
Mr. MARTIN (Essex East): No.

Mr. Ryan: If Libby is built under United States option, can the United
States operate Libby in a way that will make it impossible for us to derive
the downstream benefits from west Kootenay in western Canada that come
from the Libby dam?

Mr. MARTIN (Essex East): Your question was: can the United States
operate Libby in a manner that would make it difficult for us to derive the
downstream benefits?

Mr. RYaN: Yes, that is on the return flow of the Kootenay back into
Canada.

Mr. MARTIN (Essex East): The controls provided by the treaty and the
ability of Canada to re-regulate the flow of the Kootenay river in Kootenay
lake would adequately protect Canada’s generating potential on the Kootenay
river downstream from Libby.

I think that is a correct statement. Mr. MacNabb perhaps would care to
amplify that.

Mr. MacNasBg: I think the suggestion is that they might be able to operate
Libby in a way which would cause quite wide fluctuations in stream flow
which Canada could not control adequately. But we do not believe this is
the case. We have looked at it in a number of ways. The most radical type of
operation, we feel would be to operate Libby as a daily peaking plant; it
might only operate two hours out of twenty four and at full capacity during
those two hours. Then we tried it operating for five hours, seven hours and
10 hours to get the worst possible case. You have 125 miles of channel
between Libby and Kootenay lake which has a very considerable modifying
effect on these surges of water and would flatten them out considerably. But
even if we do not consider this channel storage, assuming that Libby is
discharging directly into Kootenay lake, the worst possible condition of Libby
peaking operating on a daily basis would result in a fluctuation of only
one-tenth of a foot on Kootenay lake.

Mr. Ryan: What effect would that have on the lake?

Mr. MacNaBB: The lake is under Canadian control, limited by an Inter-
national Joint Commission order, but west Kootenay can operate the levels
of that lake under that order so they can regulate it to suit the require-
ments of the plants of Canada.

Mr. MARTIN (Essex East): I hope Cominco will be called here as a witness
because we visited that plant and this is of tremendous significance to them
in terms of low cost power. I think this is one of the very great advantages.

‘Mr. Ryan: Mr. Minister, if Libby be not built under the United States
option, are they free to divert any of that water?

Mr. MARTIN (Essex East): We are.

Mr. Ryan: No, in the States, I mean. Are they free to divert any of that
water in the Kootenay?
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Mr. MARTIN (Essex East): We could not prevent them from doing what
they wanted to do.

Mr. ROBERTSON: Only for consumptive purposes.

Mr. RyaN: Only for consumptive purposes?

Mr. ROBERTSON: Yes.

Mr. Ryan: Suppose after 100 years we reduced the flow of the Kootenay
to Montana to 10 per cent of its flow. Then the United States would be free
to stop the whole of the return flow of Canada at the Idaho border, if the
treaty were no longer in effect. That is to say, if after 100 years, under our
right to divert, we have reduced the flow of the Kootenay flowing south down
to 10 per cent, as we are entitled to do, we can take 90 per cent of the water.

Mr. MacNaBB: That is right.

Mr. RYAN: While the United States, is turn, with what it has left, the 10
per cent, plus what it was from its Kootenai tributaries in the United States
would be free to do what it wanted to do with its waters. It could stop them
from coming back across the Canadian border, and our plants could be in
trouble.

Mr. MacNaBe: That would be after the termination of the treaty.

Mr. Ryan: Yes. We both have bargaining powers. There is still a very good
bargaining position in the hands of both parties there.

Mr. MacNaBB: That is right.

Mr. HERRIDGE: Is there anything to prevent the United States authorities
from diverting water for consumptive purposes by gravity rather than by
letting it flow into Kootenay lake?

Mr. MAcNaBB: No. !

Mr. RYaN: According to their law, do they not have an established right
for which they must pay damages when we come to exercise our option?

Mr. MacNaBB: I would think that the Columbia treaty would be the law,
otherwise they could make consumptive diversion.

Mr. HERRIDGE: The rule is first in use, and first in right under that situation.

Mr. MACNABB: If it is a diversion for consumptive use, the right is acquired
for both countries.

Mr. HERRIDGE: We would have very little left by the time it came to
exercising our right.

Mr. MARTIN (Essex East): Oh no, no.

Mr. Ryan: I am not sure. If we had to make these diversions and haye 90
per cent of the upper Kootenay waters diverted into the upper Columbia, or
take them across the Rockies, wherever we may want to take them, we can
make these diversions without paying any damages for downstream injurious
affection in the United States. Is that correct? This treaty makes it clear that
we have to pay no damages whatsoever.

Mr. MARTIN (Essex East): What is that again, please?

Mr. RYAN: We can take a diversion, taking 90 per cent of the east Kootenay
waters, and pay no damages for injurious effects downstream. But on the
return of waters coming up into Canada, they would have to pay damages for
injurious effects on our power plants, otherwise. Would that be correct? fI‘h1s
is a little involved, I realize. But may we not divert water, are we not entitled
to do that over a 100 year progressive period of 20, 60 and 80 yegrs? And
suppose we do take 90 per cent of the east Kootenay water beforg it crosses
the border, then we are free of any claim for all time for injurious effects
downstream in the United States.
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Mr. MAcNABB: There is no legal liability, that is, under the Columbia
River Treaty.

Mr. RyaN: What about on the return when the river comes back into
Canada up through Idaho there and into Kootenay lake? If they cut off the
water coming back to Canada can we make a claim for injurious effects, for
damage done in Canada, by their cutting off our water?

Mr. MAcNABB: During the life of the treaty they cannot divert for power
purposes, but cnly for consumptive use purposes; and if they do it for con-
sumptive use purposes, then we have no claim. After the treaty they can do it
for either purpose, and there is still no claim against them under the treaty.

Mr. Ryan: If they did it after the treaty, would we not have a claim
against them for injurious effects?

Mr. MARTIN (Essex East): Just a second. There is another point to this.
Are you thinking about article IV of the treaty?

Mr. Ryan: I did not have article IV in mind, no sir.

Mr. MARTIN (Essex East): Perhaps Mr. Olson may speak to that.

Mr. Ryan: Maybe I might let the question stand to give Mr. Olson a chance
to look at it over night.

Mr. MARTIN (Essex East): You are talking about a diversion during the
treaty for consumptive use?

Mr. Ryan: No, no. I thought it was pretty clear.

Mr. MARTIN (Essex East): So that there will be no confusion, would you
mind repeating your question?

Mr. Ryan: If we should make this progressive diversion over the 100 year
period from the east Kootenay where it flows south across the border into
Montana, and we leave only 10 per cent of the river flowing into the United
States, which I understand is assured to the United States under this treaty,
then I would take it that the Americans can make no claim whatsoever against
us for injurious effects downstream in the United States with respect to such
diversion. Very well. Now, suppose we have terminated the treaty, but the
Americans decided that they want to cut off the northward flow of the Kootenai
into Kootenay lake, or to stop the flow in whole or in part, do we then have a
claim for injurious effects for damage done to our plants and property in
Canada?

Mr. E. R. OusoN (Department of Justice): It would depend on what the
international law was at that time, and if the Boundary Waters Treaty were
enforced. You would have the same question which arises under article II
in that respect which we discussed this morning. If that treaty was not
regarded as the law, then the question would be determined in accordance
with international law.

Mr. Ryan: Thank you.

Mr. GELBER: I understand that according to the Columbia River Treaty, a
claim cannot be pursued in Canadian courts as it could under the treaty of
1909. Is that just for the life of the treaty, or is that to be the law for all
time?

Mr. OLson: Once a diversion is lawfully instituted under the Columbia
River Treaty, that is the end of the matter, and it would not be possible after
the Columbia River Treaty were terminated, for people then to obtain
brospective or retroactive damages, on the assumption that there was an action
maintainable in Canadian courts in any event.

Mr. GELBER: So even after the life of the Columbia River Treaty, the treaty
of 1909 remains modified to that extent?
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Mr. OLsON: In so far as diversions are concerned that have been lawfully
instituted under the Columbia River Treaty, such diversions could be carried
on.

Mr. LEBOE: Am I correct in my impression that international law at the
present time makes it illegal to interfere with establishments already on these
rivers by diversion of water, as it might happen if the Kootenay were diverted
at the present time? People could not interfere with the present West Kootenay
power development. Would that not apply when it comes to later years?

Mr. OLsoN: I am sorry, but I have lost you. Would you mind repeating your
question.

Mr. LEBOE: I am sorry. My understanding is that any power which is at
present on this river, by international law must be maintained by the flow of
the water without any interference.

Mr. OLson: I am sorry; to what portion of the international law are you
referring that has that effect?

Mr. WILLOUGHBY: Not being a legal man, I am just asking the question; am
I correct in my impression?

Mr. OLsoN: The situation now in so far as those plants are concerned is
that their protection lies in the Boundary Waters Treaty, whatever that protec-
tion might be.

Mr. WiLLOUGHBY: Any diversion from that river would be illegal at the
present time?

Mr. OLsoN: Well, it would involve a question of the rights under the
Boundary Waters Treaty.

Mr. MARTIN (Essex East): That is provided for in Articlg II of the Boundary
Waters Treaty where, if there was any injury on the other 51d§ of the boundary,
they are given rights and are entitled to the same legal remedies as if the injury
took place in the country where the diversion interference developed. That is
provided for in the treaty.

Mr. WILLOUGHBY: Because of the fact that Libby is not developed at
present, we would have the rights to divert that water at the end of the treaty,
but they would not have the rights to divert water out of the Kootenai unless
the Boundary Treaty is changed.

Mr. OLson: Is that on the assumption that the Colurpbia River Treaty
is in force? The existence of these structures, I do npt think, relates to the
right to divert. They very well may relate to the question o_f the compensation,
if any; but if you otherwise have the right to divert, the. ex1stence. of structures
on one side or the other does not interfere with that right, but it does relate
to the question of compensation.

Mr. BREwIN: On a point of order; you do not want us, Mr. Chairman,
to go into the legal questions in respect of rights of diversion now. Mr. Olson
will be available later?

Mr. MARTIN (Essex East): Oh yes. :

Mr. Groos: My question, Mr. Chairman, is for Mr. MacNabb.. In thp ta}:le
on page 52 of the presentation, you refer to the -cost of the various diversion
schemes. In the case of the Columbia river, Surprise reservoir diversion, where
we have the highest dollar per acre foot cost, could Mr. MacNabb tell me on
what basis this figure was arrived at? Particularly they must have taken into
account the cost of the electrical power to be used in t_ransportmg this water
from the Columbia to the South Saskatchewan reservoir. I wonder what cost
figure per unit of power was being used? :

Mr. MacNaBB: They assume the power they would need to drive the
pumps—the 13.3 billion kilowatt hours annually—they could obtain for three
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mills. The power they would try to recover on the eastern slopes of the
mountains they assumed they could develop at one mill per kilowatt hour, and
the power they were developing at one mill per kilowatt hour would have a
value on the eastern slopes of three mills; so, they would have a profit of two
mills to apply against the diversion plan.

Mr. Groos: Where do they expect to get this three mill power?

Mr. MAcNABB: From the Columbia development.

Mr. PucH: My question is for Mr. MacNabb. As I understand it, the
diversion was satisfactory for consumptive purposes, but not for power.
Tuesday, when the minister was making his statement describing this, he stated
it could be used for power. He said there was some question in respect of it,
but it was quite all right to use it for power. Is that so, or is it not? I asked
if this was made a subject of the protocol.

Mr. MARTIN (Essex East): I said the primary use must be for irrigation,
for consumptive purposes which would include irrigation. If it could be used
incidentally for power and that was not the primary use, my interpretation is
that could be done. That was the argument between Mr. Brewin and me
this morning. He wanted to know why we could not spell it out. The impor-
tant thing is to make sure that the diversion is first for a consumptive use as
defined in the treaty.

Mr. PucH: Yes; and that is as I understood it. However, you went on further
to say, when I asked if this had been the subject of protocol, no, but that you
had understood this was quite in order.

Mr. MARTIN (Essex East): What I think I said this morning was that I
had given my interpretation during our negotiations. This was not the subject
matter of the protocol. My interpretation of that clause in respect of the right
of diversion was as I stated with regard to the incidental use for power.

Mr. PucH: We can divert for consumptive use and incidental to that con-
‘sumptive use if we can use it for power it will be quite all right; does that
mean the water then would have to be returned to the river?

Mr. MARTIN (Essex East): No, no; there would be no way of doing it.

Mr. PucH: I just wanted to nail it down. It does seem to me to be fairly
important.

Mr. MARTIN (Essex East): We will put it another way. This morning I
argued with Mr. Brewin that there is a clear right to make diversion out of
the Columbia river for consumptive uses. The authority for that is Article
XIII(1) of the treaty. Item 6 (1) of the protocol states explicitly that this
right of diversion exists. I also mentioned that General Itschner, who was the
former head of the United States corps of army engineers, and who was part
of the United States delegation that negotiated the treaty up to 1961, accepts
this to be the case in the testimony before the United States Senate committee
on foreign relations which we quoted this morning. The reference in the
interpretation article to the generation of hydroelectric power is intended to
make plain that none of the broad terms used to define the consumptive uses
which can provide the justification for our diversion, such as municipal or
industrial purposes, include the generating of electric power. That does not
mean that a diversion which is justifiable on the basis of one of the specified
consumptive uses cannot in the process develop some electric power. That is
what I said. I argued that if a large flow of water, being diverted quite prop-

erly for a genuine consumptive use was to be used to produce a kilowatt of

power without affecting the flow of the water, it would be absurd to suggest
that that would be prohibited. Such a consideration would involve wasteful
use of a resource and would not make economic, legal—or common—sense.
So, the reasonable position surely is that if a diversion is genuinely for a
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consumptive use, it can be made. If it is not genuinely for a consumptive use,
it cannot be made on the pretext that it is for such a use. If power is produced
from the water that it is justifiable to divert for consumptive use, that would
not affect the legality of the diversion. That is the way I interpret it.

Mr. Hamasz: On page 39 of the blue book, midway down the last para-
graph, our attention is drawn to a limited diversion of the Kootenay river. I
assume that relates to the east Kootenay river. Reference is made to studies
of power development carried out independently by Canada. Would you please
tell us, Mr. MacNabb, what studies were undertaken independently by Canada,
at whose request, and the dates of these studies?

Mr. MacNABB: Well, the original reference on the Columbia was made in
1944, I believe, and since that date there have been a great number of studies
Canada has made, some of which have considered international development
and others which have considered independent development by Canada.

Mr. Hampasz: What do you mean by the word “independent”?

Mr. MACNABB: What Canada could produce in the way of power from the
Columbia basin if they undertook to do it completely independently of the
United States, there being no downstream benefits from the United States
and no flood control benefits. To set about to develop the river by reason of
the amount of power we could get out of it independently and taking into
consideration the various plans of development which would be required. It
would be difficult to describe this in a short term. These studies have gone on
for years.

I have a report here which, if the committee wishes, I could table and then
I could read from it in order to show you the results of the studies, which
would indicate that the limited diversion plan at Canal Flats was the best for
Canada.

Mr. Hamasz: Is that in respect of diversion for hydroelectric power or for
irrigation?

Mr. MacNaBB: For hydroelectric power, which is the greatest benefit
within the basin. :

Mr. MARTIN (Essex-East): If I may interrupt, I think this is one of the
vital questions and I do think it would be useful if Mr. MacNabb was allowed
to expand on this.

The CHAIRMAN: Is it agreed that this report be tabled?

Some hon. MEMBERS: Agreed.

Mr. MacNags: Then I will have copies of the report passed around. I will
wait until you receive the report and then I can refer to it.

Mr. PucH: I have a supplementary question. How less effective is the
present plan under the treaty as against the suggested original Canal Flats plan.

Mr. MacNAaBB: The present plan complements the Canal Flats one. Twenty
vears after ratification we can make a diversion at Canal Flats.

Mr. PucH: But I am referring to the present time. As I understood
originally the first idea was a very heavy diversion at Canal Flats.

Mr. MacNaBB: No. We studied a number of diversions. At Canal Flats.
We studied plans with no diversion at all, leaving the Kootenay zjiver _in its
Present channel; and then we went to the next step, a limited diversion at
Canal Flats, which would be produced by a not too expensive dam at Canal
Flats.

If you refer to your presentation paper at page 38 of the blug boo}{ you
will find a picture there of Canal Flats; you will see the Kootenay river in the
foreground and Columbia lake in the background which is th.e hegdwaters of
the Columbia river. So, you can see it is a very simple diversion to take
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Kootenay river water and pass it across the flats into the headwaters of the
Columbia. So, this produces very low cost power on the Columbia river.

Then we went to other stages of development; we would build a dam
at Copper creek farther down and store water on the Kootenay and the head-
waters of the Columbia. Then we went one stage further, to the Bull river-
Luxor diversion, and finally we considered the dam right at the border, the
Dorr project, which would pump water up the Kootenay against the natural
flow into the Bull-Luxor reservoir and then on down the Columbia.

We studied about five different phases of diversion and, if I could refer
to this report which has been passed out, perhaps you can see how we went
about this.

Mr. MARTIN (Essex East): If I may say so, this is one of the important
matters and I think it would be very useful if we expanded on this.

Mr. PucH: Why was the diversion at Canal Flats not one of the initial
steps then?

Mr. MAcNABB: It was not worth while making a diversion of Kootenay
water which could be utilized at the plants on the Kootenay river if we have
nothing on the Columbia to divert it to. There is no use of diverting water
into the Columbia if you have no way of using it. So, the logical step was to
develop the projects on the Columbia first and, when they are developed, and
you have a greater head on the Columbia, then you start and take water from
the Kootenay.

Mr. PucH: Just in respect of that and in order to get a better idea of the
planned diversion at Canal Flats in 20 years time, how much of the main
stream of the Kootenay would that cut off?

Mr. MAacNaBB: That would take about 20 per cent of the flow of the
Kootenay river where it crosses the international border on its flow south,
and this is the diversion that is permitted by the treaty 20 years after
ratification.

Mr. HERRIDGE: Mr. Chairman—

The CHAIRMAN: If I may interrupt, Mr. Herridge, I am a little confused at
the present time. I had a list consisting of yourself, Mr. Turner and then Mr.
Fleming. Now, I do not think we should divert from the subject until we have
exhausted it. Does your question pertain to what has been discussed?

Mr. HERRIDGE: No; my question is in respect of something else.

Mr. MARTIN (Essex East): Would you excuse me, Mr. Herridge. Mr. Pugh’s
questioning has resulted in the introduction of this report which, I think, you
will find is one of the fundamentals of this whole proposition, and I think
it would be of great assistance to the members of the committee, Mr MacNabb,
if you would go through it, because understanding this is a very vital thing.

The CHAIRMAN: Is that agreed?

Some hon. MEMBERS: Agreed.

Mr. HERRIDGE: First of all, Mr. Chairman, I have two questions.

Is it correct to say in the commencement of the first negotiations several
meetings were conducted on the basis of sequence 9(a) and it had the support
of the officials of the water resources branch.

Mr. MARTIN (Essex East): Mr. Herridge, this is dealt with in the blue
book around page 73.

Mr. MAcNABB: Pages 66 and 68.

Mr. MARTIN (Essex East): We deal with that, Mr. Herridge. I know you
cm_ﬂd not get here because of the bad weather in a country that is generally
void of bad weather. However, we did go into this with some care, and if you
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would look at pages 66 and 67 of the presentation I think you will find this
matter is well covered.

Mr. HERRIDGE: I have a further question; could we have the minutes of
the negotiating committees, both the former government and this government,
tabled?

Mr. MaRTIN (Essex East): Well, these are privileged documents. This
happened under a former government and these minutes are absolutely
privileged. First of all, we would be open to censure by the United States.
In my opinion, the notes of negotiation are obviously privileged. Although
you can ask any question in respect of policy, I do not think you have the
right to ask for the tabling of these.

Mr. MacNaBB: This report deals with the water resources investigations
by the water resources branch of the federal government.

The purpose of the report is to provide a very brigf resume of investiga-
tions carried out by us for the federal government in connection with its
studies of plans for the development of the water resources potential of the
Columbia river basin in Canada.

Mr. Kinor: Potential for what?

Mr. MacNaBsB: Power.

Mr. KinpT: Only power?

Mr. MacNaBB: Yes.

Mr. Kinpt: Not multiple purposes?

Mr. MacNaBs: No. They are referred to in the presentation paper. But,
in the course of these studies we did investigate the irrigation prospects of the
Columbia basin itself and, in the course of the investigation of what reservoir
areas would be flooded, we studied the potential of these areas.

Mr. KinpT: I think defining terms is the first thing which should be done
in respect of a study such as this in order that it may be upderstood. Having
regard to this particular study what does the word “potential” mean?

Mr. MacNaBB: This means water resources potential primarily for power.

Mr. KinpT: Did you say primarily?
Mr. MacNaBB: That is right.
Mr. KinpT: Do you mean exclusively?

Mr. MacNaBB: No, I mean primarily.

The CHAIRMAN: Gentlemen, I think if we are going to make progress it
Wwill be helpful for members of the committee to make small notes of these
terms as we proceed.

Mr. KinoT: I do not agree with you. I want to know what the definition
is in respect of the word “potential” as used in this report.

The CrarrMaN: I think it might be helpful if we allow the witness to
Complete a paragraph before we ask questions. Of course I am in the hapds
of this committee. I feel that if we wish this to be developed in some logical
Way by Mr. MacNabb we should allow him to pro_ceed paragraph by para-
8raph and then ask questions in regard to that which he has read. I do not
think it is fair to check Mr. MacNabb.

Mr. Kinotr: I am not checking him.

The ChAmrMaN: I am afraid if we proceed in the way we have been

doing we will not allow him to place this information before the committee
I a cogent manner. ;
Mr. KinpT: I am not checking Mr. MacNabb, Mr. Chairman. Perhaps you
Would allow me to complete my suggestion.
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The CHAIRMAN: As you appreciate, there will be individuals reading the
Minutes of Proceedings and Evidence who will not be in possession of this
report which we have before us and, accordingly, it would seem reasonable
to present the material in some sort of orderly way.

Mr. Kinpt: With all due respect, Mr. Chairman, I have yet to see a
report as voluminous as this presented without first of all a definition of terms
being made so that those individuals listening to the explanation will under-
stand what it means. All I am asking for is a definition of the word ‘“potential”.

Mr. HERRIDGE: Mr. Chairman, I should like to make a suggestion in regard
to an orderly record. Would it be agreeable to allow Mr. MacNabb to read a
paragraph and then ask him questions in respect of that paragraph?

The CHAIRMAN: Is that agreeab