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NOTICE.

OQuwing to ¢ dilny that has unavoidably taken place in the
Cuapie of the Junrary number and of thas number of Law
Jotirnal and Local Courts’ Guzette, the time wadon whoch
paywients must be arde te socure the lerefils of cashs gy ments
Sevxtendead (o Vst Aprid wixt

Owing lo the very largs demand for the law Joutnal and
Local Courts” Gazotte, subicribers not <lestring 1o (/e Lol
pablications are partcnlarly requested at onee io relurn the
daick numbers of detd ane jor whick they dn not 1wish to
bserile.
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'lllh RE (‘ENT CHANGES.

‘We have mosi favorable accounts from all
guiarters of the reception of the Law Journal
aﬁd the Local Courts’ Gazette, and have every
reison so fu to be satisfied with the result
o{ our exertions,

Some few there are amongst the magistracy
s municipal bodies that seem to labour under
the impression that it is quite out of the power
X ‘any mortal to add anything to their stock
‘0fknowledge, and so long as they have the
¢ GOnsolld'ucd Statutes,” which they fondly
xmtgmc cortain «l the law on every subject,
they think they cannot go wrong. The less
such people really know the more they think
’hey know. Fortunately the localities blessed
with such luminaries are few, and there ap-
purs to be a growing desire on the part o
.thQSQ connected mth magisterial and munif
d\ al duties to uce every means of increasing
eir stock of information. The first judges in
b land find it necessary to keep themselves
I posted in the current law; and it is an
ariable fact, that those who know most are

Falways

e PersoLs a0 weNdons o learn

Mo

The Couneil of tie Connty o Simeoe have
talen the Tead in this rospet amnonest the
They
able culightenmentand i eatity ordored <eve-
rad copies of bHoth publications B the nse of

wunienelitios, have waith commend-

the County Couneil, and tvwo eopies of tire
Local Conrtg tlazette for the use of each loeal
municipality in the Countv. We ventore to
promise that it will nut he woney thrown
away.  Certainly not help it
Wit will be u~eful for one connty wiil be of
the same advantage to another, and we hope
to find this example followed by he majority
of the other County conncil< in Upner Canada,

We have every reacon to balicve, aml are
extremely glad o be able o <av <o, that the
changes that have been made have met with
snch general approbation frin persons of in-
fluence and intelligence.

Weeoean

THE BURLEY CASE.

We give in other columas a very full and
carcfully prepared report of this important
case as finally decided in Chambers before the
Chief Justice of Upper Canada, as isted by
the Chicef Justice of the Common Pleas, Mr,
Justice Hagarty, and Mr. Justice JJ. Wilson.
It is one of the most impmtant cases ever
decided in Canada.

We had intended giving in this number
some remarks on this case, and the law of ex-
tradition generally, but want of space compels
us to defer them il our next.

WIHAT IS AN ARBITRATOR?

Is an arbitrator the agent and advocate of
the person who names him to setile a dispute
cmployed to protect and furthier the interests
of hiz ~lieng, or is he a judge—hound in hon.
our and conscience to decide impartially and
righteously, * without fear, favour or affi -
ticn,” and according te the truth of the case,
without reference to its being adverse or
favourable to the person appointing him ?

Some may smile at the simplicity which
asks such a question. All upright and intel-
ligent men will answer thau the latier defini-
tion alone describes the arbitrator proper, and
that the former only suits the ignorant or dis-
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houest nan appointed to a daty for which he © Awards have been made, intelligible on no
is whaolly unfit. _ principle dedueible by an impartial mind from
We believe that by the mass of our people  the facts in evidence.  In the case of contests
the true po-ition of an arbiteator is utterly , between individuals and public companies, the
misumderstood.  The common waode of settling  results are sometimes ludicrous, were it not
a dispute is “tolemvg it to twvo men.”  Each - for the serious conxequences involved. . Com-
di~putant appoints **his friend,” whom he * pensation has been, before now, awarded for a
fully expeets to look wholly to his interests, to ' strip of Jand to an amount exceeding what any
object to everything that bears against him, i man, in his senses, would give as the price of
and to consent to nothing that may prejudice * the whole nrorrty from which the strip was
him, and the friend so ap~ointed is generally © tahen. oo aese instances are of rare oceur-
teo ready to do all this m. ¢ faithfully.  His | rence compared with the numberless cases
opponent does just the same, and instead of | hetween individuals occurring daily throagh-
two honest wen sitting down to decide up- | out the country.
rightly and impartially on the facts, without Besides, meu dead to the plainest dictates
reference to the parties, we have two advocates @ of duty, are generally too much alive to their
cach striving with might and main to stand by | own interests. The one is frequently the etfect
the wan who named him, and with no chance | of the other,  Men who scruple not to gain all
of making an award except by calling in some | they can, honestly or dishonestly, for those
third per-on, at increased expense, to turn the | who employ them, seldom forget themselves.
scale in favour of once or the other. The consequence is, in many cases, not only
Now almost universal as this is in practice, | awards outrageonsly unjust, but saddied with
it is, Lo =ay the least of it, a monstrous perver- | huge bills of costs in the shape of arbitrators’
sion of pluin duty. An arbitrator, no matter | fees, modestly assessed by the mbitrators
by whow appointed, is to all intents and pur- | themselves.
poses a judge, and if he be an honest man and Itis well to call attention to this state of
know his duty, hie should feel as much shocked | things. We believe there are many really
at ieaning to one side or the other, or favour- | honest and respectable men who misconduet
ing one man above the other, as he would be | themeelves as arbitrators from mere ignorance
.if he saw a judge in court exhibiting favour or | of duty. 'The prevailing idea seewms to be that
partiality. But this, the only true and honest | an * experienced” arbitrator’s duty. as it gen-
view of an arbitrator’s duty, seems to be little | erally is his practice, is on the one ~ide to get
understood. the largest possible sum of his fiiend, if the
Numerous instances have oceurred, and are | fiiend be seching compensation, or on the
occwrring mmong us, of the strange misconcep- | other hand if the friend be resisting payment,
tion that prevails. Arbitrators are heard talk- | to strive hard to reduce the amount to the
ing of *their clients,” meaning those who | smallest sum, or to resist it altogether.
named thew, just as the lawyer speaks of the The evil is one of & most serious kind, and
person who retained his services. Men in any person who can sycceed in attracting
good secial position, who would be highly in- public attention to it will deserve the thanks
dignant at the imputation of dishonesty or | of all. Asa large portion of the evil results
ignorance, 5o speak, and what is worse, 50 act | from misconception, it is only necessary, so
on arbitrations, not secking even to disguise | far as honest mind is concerned, to explain
their advocacy of their client’s interests; and | the true position of the case. The legislature
yet beyond all shadow of doubt such men are | is constantly providing for the settlement of
cither wholly ignorant of their duties or too | disputes by arbitration, and it is of ihe highest
dishanest to regard their proper performance. | importauce that men should rightly ander-
Instances are known of such men admitting { stand that an arbitrator is not an advocate or
that they bargained for a commission or per | a partizan bound to stand by his client, but
centage on whatever amount they could get | that he is a judge, bound to decide with rigid
awarded to the “client”! Between such and | impartiality, and that if he favour onc side
the judge who takes a bribe to pervert his | more than another, or ncedlessly heap ex-
Jjudzment, there is no moral distinction what- | penses on either party to the reference, he
ever. does not act the part of an honest mun,
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TIME IS MONEY—AN INCIDENT.

During Hilary Term two Queen's Counsel
in the Court of Common Pleas, dixputed as to
the responsibility of setting down an appeal
from a County Court, which had been set

0 - . 1
down during a previous term, but, owing to -
1

some defect in the proceedings, not heard.
The expenditure involved was the crushing
sum of fity cents. The clerk of the court, |
with becoming dignity and a keen eye to the
revenue, refused to receive the appeal books
unless some one gave him a fifty cent stamp.
The connsel for the appellant declined to pay
us he said he had already disbursed that
amount during the previous term. The coun-
sel for the respondent contended that it was
no part of his business to pay for sctting down
the appeal of his adversary. When the learned
gentlemen were about to argue the weighty
point in due and ancient form, the Chief Jus-
tice, much to the relief of counsel who had
cases ready for argument, called the usher of
the court, gave him a $1 bill, and ordered him
to purchase a fifty cent stamp and hand it to
the clerk of the court. This the usher did,
whercupon the clerk was ordered to receive
the appeal and “‘mark the fees paid.” The
business of the court was then proceeded with
without further loss of time.

OUR APPEAL.

We are glad to say that the county judges,
with one exception, have most kindly respond-
ed to vur appeal for support.

‘The exception is that of 2 judge whose name
out of charity we repress, but the only judge
in the Province, we venture to say, that could
indite such an cpistle as the following:

“Judee has the honor to acknowledge
the receipt of the letter of the Editors of the
Upper Canada Law Journal of date of Feb'y 1st
justant,

“ Judee most respectfally begs to in-
form the Editors that he does not understandimg
touting for newspapers, and suzgests that some
better gualified person shoukd be employed.

“ , Feb'y 4, 1865.”

The lcarned Judge greatly misunderstands
us if he supposes that by sending him the
circular we intended him to infcr that he un-
derstands  “ touting for newspapers” any
better than he understands law or English
grammar. We hoped in exchange for thelaw

that he so greatly needs, to receive, at least,

- the politeness of a gentleman and the support

which his position as a Judse is avpposed to
give him, It is quite possible that he has not
the influence we naturally imagined he hads

“and his exeuse, under the eircumstances, we

are willing to accept.  We have no doubt that
we can easily find a person “ better qualified”
than himself to explain to others the value of
that which he does not appear to understand.

The writer of the note before us professes

. to have, we are inforied, a sovercign contempt

for  American jurists,” and has no favorable
opinion of our own, for he finds that the cases
in our Superior Courts **rather embarrass
him than otherwise!” He is therefore con-
~istent cnough in declining to interest himself
for a publication intended to circulate a know-
ledge of those very decisions.

HILARY TERM, 1863.

CALLS TO THE BAR.
The following gentlemen during this term
passed the necessary examination qualifying
them for call to the Bar of Upper Canada:

I. Bird, Woodstock ; 1. H. Coyne, London;
F. Duggan, Toronto; I. M. Fairbairn, Peter-
boro' ; George \irey Kirkpatrick, Kingston ; J.
F. McDonald, Ingersoll; D. Mitchell McDonald,
Toronto; Ewan McEwan, Kingston; Georze
Kennedy, Toronto; F. A. Read, Toronto; R.
N. Rogers, Kingston; C. Scott, Stratford; J.
F. Tom, Goderich.

Messrs. Coyne and Kirkpatrick were not
required, owing to their very creditable written
examinations, to go through the ordeal of the
vite voce examination,

ADMISSIONS AS ATTORNEYS.
The following gentlemen during the same
term were successfol in passing their examin-
ations for admission:

Richard R. Brough, London ; Jno. J. Brown,
London; John M. Bruce, Hamilton; Fred.
Duggan, Toronto; James H. Esten, Toronto ;
Donald Gilchrist, Brampton ; C. K. Hamilton,
St. Catharvines; John B. Ilardinge; Erskine
Irving, Hamilton; George Kennedy, Toronto;
G. Airey Kirkpatrick, Kingston (without oral
examination}; George Lount, Barrie; J. A.
Macpherson, Whitby ; James I, McDonald,
Ingersoll ; Edward Morrill, Picton; J. J.
Murphy, Ottawa; N. F. Paterson, Toronto;
J. F. Patterson, Toronto; R. V. Rogers,
Kingston; S. W. Scane, Chatham; F. D
Thompson, St. Catharines; llenry Totten,
Brantford; J. White, Windsor.
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COMMON PLEAS.

(Reparted by 8. 3. VaXgovousxr, Esq . M.A., Derristers
al Low, and Nepurier to the (vurt.)

HLr v. Gostee.

. fa. landt—&izuro—srinimlm of writ—Abandonment—

elurn.,

The expiration of a f£. fa. l1auds beforo the intended day of
sale, which has been regolarly advertised, does not cause
a cessation of the scizure, which the commencement of the
advertiscinent is.

In this case, where lauds had been advertlzed under other
writs, the plaintif's writ of £i. fu. belug at the time in
tho sheriif 's hands,—Held, that although the 2ale under
the writs a0 advertised nel her took place nor was ad.
{ourned, yot that tho plaintiff’s writ operated upon the
ands under the seizure by such advertisement, and that
tho return of “lands on hand ™ to this writ after ita
expiry was, under the circumstances, the only return
which could have been wades and further, that the gsher
lif might have procvoded at the plaintiff’s suit without a
vendilions exponas to sell the lands thon 1n his hands.

Held, nlro, that the non-adjournmont of thie sale advertised
for 12th September, 1863 (which did vot take place), and
the publication of an apparently independent notfce in
the {ullowjug Juae, under the plalutiff’s writ of ven. ez.,
dil vot necessarily and conclusively constitute an abau.
donment of the selzure, which had been lawfully mado
under the former write; although vo poeitive rule could
bo laid down as to what would constitute an abandonment
of lands once seized, this being a matter of fact which
must rest very much upon intention.

(C. P, M. T., 1864,

C. 8. DPattersorn, on behalf of the eheriff of the
United Counties of Northumberland and Durham,
obtained a rule on the plaintiff and defendants to
shew cause why the rule requiring the sheriff to
to return the writ of vendition{ exponas and fieri
Jaciaz for the residue should not ba set aside,
either in the whole or 8o fur as the same reiates
to the vendutioni exponas, on the ground that no
lands were geized or were seizable thereunder by
the sheriff ; tbat no lands were seized by sheriff
Fortuve under the original writ of f£i. fa., or if
geized the same did not come into the hauds of
the present sheriff; and that the writ being re-
turnable only aftes execution thereof, and not
having been executed, the sheriff could not be
ruled to return it.

The facts agreed upon between the plaintiff
and the shenff, and upon which the rule was
granted, were in effect, as follow: the f. fa.
against lands i1 this suit was issued on the 30th
of August, 1861, and delivered to sheriff For-
tune on tke following day, and was renewed on
the 14th Auvgust, 1862: the return to it was
made by shenff Fortune on the 29th of August,
1838, «lands on hand ”': the ven. ¢z. and f£. fa.
against lands for residue was issued on the 10th
of November, 1863, and was received by sheriff
Fortune on the 16th of that month.

fI‘here were two writs against lands, at the
suit of the Commercial Bank, issued on the 23rd
July, 1861, received by sheriff Fortune on the
26th of the same month, renewed on the 27th
of June, 1862, and returned by sheriff Fortuue,
“no lands,” on 3rd Sept., 1863, one of which
was against both these defendants, the other
against one of them ouly.

On the 5th September, 1868, the Commercial
Ban delivered to sheriff Fortune two writs of
alias fi fa against lands, which were remewed
on the 30th of August, 1864.

Before the return of *lands on hand” there
had been no ndvertisoment of lands by the sheriff
in which this cause was named, but an adver-
tisemeout purporting to bo under the two writs of
the Commercial Bank, was inserted in the ¢ Co-
bourg Star,” o newspaper published in Cobourg,
on the 17th of June, 1883, giving notice that the
defendant's lands would be sold on the 12th of
September, 1863, This advertisement was con-
tinued weekly iu the ** Cobourg Star” uatil the
6th of September, 1863, aund it was published in
ihe Canada Gazette on the 26th of July, 1863,
and continued until the 12th of September fol-
lowing. No sale, or attempt at sale was made
on the 12th of September, 1863, in pursuance of
the advertisemcnt, nor was the sale adjourned
to any future day.

Sheriff Fortuno was superseded in his office
on the Oth of Marcli, 1864: Sheriff Wadiell,
the present applicant, was appointed sheritf on
the 10th of March, 1864.

The plaintiff’s writ of ven. ex. and f£i fu. resi-
duo was transferred by sheriff Fortune to the
present sheriff un the 9th May, 1564, without
any return of what had been done thercon,
together with the two writs of alius £ fu. at
the suit of the Commercial Bank.

Tbe plaintiff’'s attorney in this case sent to
sheriff Waddell on the 30th of May, 1864, a list
of lands to be advertised uader the writ of ven,
¢z , with money to pay for the adve-tisements;
upon which the sheriff inserted in the Canada
Gazette, on the 18th June, 1864, and also in the
¢ Cobourg Star,” the said lands, being those
before advertised at the suit of the Commercial
Bank, to be sold on the 10th September, 18G4,
under the ven. ex., but not naming any other
writ. These advertisements were regularly con-
tinued until the 10th of September: the sale
was ndjourned until the 26th of November, 1864.

On the 29th of August, 1864, the sheriff ad-
vertised the same lands, under tho aitas writs of
the Commercial Bank, for sale on the 26th of
November; and on the 16th day of September
following, a rule to return the plainiff’s writ
was served on the sheriff on behalf of the
plaintiff.

English for the plaintiff shewed cause.—The
advertisement in the Star, the local newspaper,
while the plaintifi’s writ was in force, and while
also the Commercial Bank writs were in force,
was a sufficient seizure of the lands, although
no advertisement wae published in the Gazette
until after the Commercial Bauk writs had ex-
pired. This advertisement in the Star, although
it professed to be at the suit only of the Com-
mercial Bank writs, operated as well fo the
benefit of all other writs which the sheriff had
then in his hands to be executed: Bank of Mon-
treal v. Munro, 28 U. C Q. B. 419. The adver-
tisement, therofore, was in law a seizure in fact
made under the plaintiff ’s writ. The subsequent
publication of the 25th July, 1863, being made
while the plaintifl 's writ was still in force, was
consequently available to the plaintiff's writ,
although it professed to be only a publication
under the Comrercial Bank writs, and although
these writs bad then run out: Rowe v. Jarvis,
13 U. C. C. P. 496. Any act, such as takinga
list of lands by way of seizure, is & sufficient
seizure: Doe d. Tyfany v, Miller, ¢ U. C. Q. B.
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426 and the C. L P. Act, scc. 268, hns made !
no change in the law in this respect: it does
declare what acts shall be a seizure, but it does
pot confiue it to these acts only, nor does it as-
sume to alter the law as it stood before. The
writ was properly assigned by tho old to the
new sheriff, which the latter wag bound te com-
piete, and the phintiff was entitled to rule the
sheriff to rcturn the writ.

C. 8 Patterson for the gheriff,. —The plaintifi’s
writ was never properly acted on by the old
gheriff. There can be no seirure of lands now
but by an advertisement in the Guzette, and all
the ndvertisements should be completed before
the expiry of the writ, which was not the case
as to the plaintiff’s writ. And so, nlso, as the
wivertizement is the seizure, the discontinuance
of the advertisement ia an abaudonineut of the
seizure; there should be regular adjournments
to preserve the lunds in the custody of the law:
McKer v. Woodruff, 13 U C. C. . 683; Murr
v. Munro, 23 U. C. Q. B. 139; Impey on the
Office of Sheriff, Edn. 1817, ©u. 90. The present
gheriff should not have been ruled: The Ay v,
The Shertff of Cornwall, 1 T. R. §52.

A. Wirsow, J.—The plaintiff’s writ of fieri
Sarws against lands, which issued ou the 30th of
August, 1861, was in full foree by rencwal until
the 13th of August, 1863 The defendants
lands were advertised as seized by publication
in a local paper on the 17th of June, 1863, and
in the Gazerte on the 25th of July, 1863: these
advertisements did not specify the plaiutiff’s
writ, but described the seizure ag having been
made upon the writs only of the Commercial
Baunk. This latter circumstance has been deci-
ded to be of no consequeuce, for, as it is o seciz-
ure, it is a seizure under all the w .8, according
to their priority, which the sheriff Lias then in
his hands to be executed, This may be, perhaps,
on the priuciple, that it is not what the sheriff
‘*declares. but the authority which he has, 1hat
is hi justification: Crowther v. Rumsbotiom, T
T. R. 654,

The adverticements were first made while tho
plaintiff's writ of flert fucws was in full epers-
tion : the adve-tisements were, thercfore, in law
a seizure under his writ,

The former -benfl, then, on the 20th August,
1863, a tew days only after the expiry of .he
plaintiff’s writ of fieri fucias, returned the writ
that he had ¢“lands on hand,” &e. This, it is
contended, he cou'd not do, in addition to the
fact that be had not advertised in the name of
this writ specially, because all the necessary ad-
vertisements had not been made before the time
the writ had expired; but we think there is no
force in this objection : & seizure of guods made
at the last moment of the operation of a wnit
against goods would bo a valid inceptivn of exe-
cutinn to enable the sheriff to complete the writ
after it had expired. Itis not necessary that all
the advertiseraents should have been completed
of a seizure and intended sale of lands before it
could be held that these lands were seized. There
are numberless answers to the validity of this
ohjection ; but the statute itself is very plainly
expresgsed upon this point: ¢ The advertisement
* % x during the currency of the writ * #

shall be deemed a sufficieut commencement of

the execution to enable the samo to be completed
by a sale aud conveyance of the lands ufter the
writ has become returnable.” It is tho ** com-
mcacement”” of seizure that is the important
net, for that commencement is the sazae; nfter
that the advertisement is continued, not for the
purposee of scizure but of sale, an.d after that,
by reason of such commencement, the execution
may be completed by sale and conveyance,
‘tafter the writ hag become returnnble.”

We see no objection to the return which the
former sheriff has made to this writ of ¢ lunds
on hand,” and we see no other return upon these
facts which he could properly have ma.le to it.

The plaintiff upon this return issuel the ven-
ditioni exponas and  fu. for residue, on the
10¢h of November, 1863, and delivered it to the
sheriffl on the 16th of the same month. In
strictness it was not necesaary, for the mere
purposo of a sale of the lands, to issue tho vrn-
ditioni exponas at all, as the sherff could, as
well without it as with it, have proceeded to seil
the lands then io his hands.

The day of sale, which was fixed for the 12th
September, 1863, was allowed to pass without a
sale, or an attempt to sell without any adjuurn-
ment being made of the sale; and so matters
remained uotil the ven. ex. was transferred hy
the old to the new sheni{, on the Oth May, 1851,
and until the new sheriff, on the 18%th June,
thereafter, advertised the lands for sale, unlder
the plaintiff's writ of ven. ex., on the i0th Sep-
tember following: and it i3 contended that he-
cause no sale was made on the 12th Septemher,
1863, the day appoiuted, atd no adjournment
was made then of uny intended sale, that tho
whole proceedings by advertisement, and the
first result and effects of them, fell utcerly
through—that the seizvre ceased, and the Innds
were in effect abandoued ; but that, as we thinb,
is to confound the preliminaries of a sale with
the act, fact, and object of a seizure,

The s.izure has been made or has been evi-
denced by the advertisement: it does not cease
to be less a seizure becnuse the sheriff has acci-
dentally omitted to continue the notice that he
will sell the lands on a particular day, or beenuse
the printer has forgotten to publish 1t, or because
the newspaper or Gazette may, from fire, fuilure,
civi] commotion, or any other of the muny ¢uusey
that might be mentioned, been suspended or Jes-
troyed.  This would lead to the most serious and
obvious evils, and would in some of these instan-
ces be making superior agency and inevit(hle
accident the offence, 1ather than the escuse, of
the person who was alone injured hy it.

The difficulty, no doubt, srises from the fact
that the seizure of lands cannot be so viwhly
aud tangibly made as of goods, nor so viably
and tangibly abandoned ; aund although na posi-
eive rule car be laid down as to what shall
constitute an abandonment of lunds once seizel,
fur it must be a matter of fact arising very
much from intention, we are quite satisfied that
the non-adjournment of the intended sale on the
12th September, 1863, aud the publication of o
new and apparently unconunected notice with the
furmer one, made in the June afterwarly ure
uot such facts which coonstitute necessattly und
conclusively an abandonment of the seizure,
which was lawfully made under the zi. fo.
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The plaintiff ’s writ, it is admitted, was duly
transferred to the present sheriff, who advertised
under it the lands which had been before seized !
by his predesessar, a8 he was jostified in doing
under section 269 of the act. Wa do not see
why, then, the plaintiff may not call upon the
gheriff to return the ven. ez.

The present rule should, therefore, bo dischnar-
ged with coats.

Rule discharged with costs.

COMMON LAW CHAMBERS.

(Reported by R. A Harrisoy, Esq., Barristerat-Law.)

EXTRADITION CASE.

In re Bexset G. BurLey.

Extradition of criminal fugitivez— Ashburtm {realy— Rulss
Sor ts mterpretahion—British sulpects walhna the treaty—
Charye may be uriginated wn (unada—Acts of war not to
commenced or concluled on newlral terridor y— Where acls
admilled matier of defence to be tried in the foreign country
— IWhen magpstrate bound to conml~Itight of yudqes of
guperior ciurls o review decisim of mwgstrate on the
ervdence— Mrm of certiorarito bring up depositions— Effect
of duflerent charge made tn foragn country — Duty of
government reoaving the fuguive—Form of warrant of
comulnent—orm of adjudicaiion.

—

. Judgegare bound to construe tho Ashburton treaty, made
between Great Britaln and the Usited States of Americs
for the extradition of fugitives from criine, 102 Uberal und

Just apirit, notlaboring with legal astutencss to find flaws

or dumbtful meanings in its words, or in those of the legal

forms required for carryiog it jnto effect (per Hagarty, J.)

A British subject committing one of the crimes enume-
rated in the treaty within the jurisdiction of the United

States, and afierwards tieeing to Canade, Is suliject to the

provisions of the treaty, which provides for the surrender

cf “all persops” who being charged, &c.

3. It I8 not wvecessary to the jurisdiction of & magistrate fn
Canada, acting under tho treaty and the Canadlan statates
parcsed to give effect to it either that a charge should bo
tirst lafd in the United States, that a requisition should
bo first made by the guvernmeut of the United States
upont the Canadian government, or that the Governor
General of Canada should first {ssuc his warrant requiring
magistrates to ald in the arrest of the fugitives; in other
words, the chargo may bo originated beforo the magistrite
in Canada.

4. Lawful acts of war against a bellizerent cannot bo cither

commenced or concluded in noutral territory.

6. Where the accused, on bis examination bofore the magls-
trate, admitted the acts charged, which primua face
amouuted to robbery (ono of the crimes enutcerated 1n
the tieaty), and alleged by way of defenco matter of oxcuss
which was of an equivocal character, Jfe!ld that the
magistrate could not try the case, but was bound to com-
mit lthe accused for trial bufore the tribunalsof the foreign
country.

€ 1f the maglstrate sitting on a similar charge if committed
in Canada would commit for trial, he is equally bound to
commit for trial fn the forcign country when the cffence
if apy has been committed thero,

7. The judges of the superior courts in the country whero
the fugitive Is found may, on a writ of habeas corpus and
ceriiorari, consider if there was sufficient evidence before
the coumimitting magistrate to justify tho committal, and
wl t;nu_y ?o\'w;{l the dcgsf;)n ‘21 the magistrate on the
evideoce (per Richards, C. J.; sed gu. por .
Jobn Wilsom, J.) 5 e gu- por Hegarts, J., end

8. The writ of certiorari to bring up the depositions cannot
{m;porly bo issued in vacation, returnable before a judge
n Chambers (per Draper, C. J.)

9. The fact that the person is charged with piracy com-
mitted in the foreign country, ought ot to prevent the
government of the country where the fugitive is found
surrendering bim on the charge made and proved in the
latter country (per Richards, C. J.)

10. When surrendored to the government of the country
from which ho fled, the government of the latter aro
bound to try him for tho offence for which he is surrens
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dered. and nat for any other or ditflerent oifenco (por
Ricliards, C. J.)

11 The warrant fur committal till aurrendered under the
treaty need not set out the osidence taken before ths come
mitring magisteate, Nor abiow any previous charge made
in the foreign comutry, or requisithm foan the onvern.
moent of that country, or warrant trom the tiovernor
(feucral of Canada, authorizing and requiring tho magls-
teate to act.

12. Tne adjudication of the committing magl«trate as to the
sufdclency of the evidence for committal may be by way
of recital 1o the warrant of commituent.

[Chambers, January 2427, 1805 }

A writ of Ahabeas corpus was granted on 23rd
January last, by Mr. Justice Hagarty, addressed
to the keeper of the common gaol of the city of
Toronto, commanding him to bring before the
presiding Judge in Chambers, Bennet G. Burley.

It was granted apon an affidavit verifying o
copy of the warrant of the commitment of the
prisoner granted by the Recorder of the city of
‘Lorouto on January 20, 1865, To this affidavit
were attached a copy of a duly certified copy of
the information laid against the prisoner in the
United States, and a copy of the warrant for his
appreheusion issued thereon, which the affidavit
states were produced and proved before the Re-
corder, and that on the argument before the Re-
corder the prosccutor withdrew that information
and warrant from the consideration of the He-
corder, though it was objected fur the prisoner
that the sume could not be so withdrawn, as it
showed a different charge in the United States,
and though the iuvestigation in the Proviuce
could only beof the matter charged in the United
States, and not of a new charge based on the
game circumstances.

The writ was graoted also on the petition and
affidavit of the priscner.

The information charged that the prisoaer, on
the 19th September, 1864, on boeavd the Philo
Parsons, a vessel belonging in whole or part to
Walter 0. Ashley, s citizen of the United Stutes,
such vessel being then upon the bigh seas, to wit,
upon Lake Erie, feloniously made an assault on
the said Ashley, and feloniously put in bodily
fear and danger of his life, and one promissory
ne. issued by the Secretary of the Treasury of
the United Siates of the denomiuation in value
of twenty dollars, and in general use as curreucy,
and being the property of the snid Ashley and
other persons, from the person and against the
will of the said Ashley, feloniously did steal,
rob, &c., contrary to the Act of Congress, ap-
proved April 30, 1790, commonly called the
Piracy Act. The warrant get out the foregoing
information, and commanded the officer to whom
it was addressed to arrest the prisoner to be
dealt with according to law.

Upon this kabeas corpus the prisoner wag, on
24th January last, brought before the Chief Jus-
tice of Upper Canads at Chambers. The %eeper
of the jail returned that the prisoner was in his
custody upou a warrant of commitment anncxzed
to the writ signed by the Recorder.

The warrant was in the following form:
Province of Canada, To the chief constable

City of Toronto, }and all other constables cf

To wit: the city of Toronto, and
Province of Canada, and to all or any of the
constables or peace officers within the United
Counties of York and Pecl, in the said Proviuce,
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and to the keeper of tho common gaol of the
said city of Toronto.

Whereas on the thirtieth day of November, in
the year of our Lord on3 thousand eight hun-
dred and sixty-four, at the city of Toronto, in
the Provinco of Canada, complaint upou oath
was eade by one Walter 0. Ashley, before me,
George Dugaan, Esquire, then and from thence,
hitherto, and still being Recorder in and for
the said city of Toronto, charging that Bennet
G. Durley, on the nincteenth day of Septem-
ber, in the last mentioned year, on board
the steamboat Philo Pursons, an American ves-

sel owned by citizens of the United States of |

America, the said steamboat then being near
Kelly's Island, in the waters of Lake Erie, in
the Stute of Ohio, one of the United States of
Awmerica, aud within the jurisdiction of the Uni-
ted States of America, with force and arms in
and upon the said Walter Q. Ashley dil make an
assault, anl him the said Walter O. Ashley did
put in bodily fear and danger of his life, and
onc promisgory note issued by the secretary of

the Treasury of the United States of America, of :

the deuomination and value of twenty dollars,
and in general use as current lawful money of
the said United States of Americq, nnd being the
property of the said Walter 0. Ashley, Sunon
Fox, Peter Fox, Henry G. Fox, and George L.
Caldwell, from the person and against the will
of the said Walter O. Ashley, did then and there
feloniously and with violence steal, take, rob and
carry away; and that the said Dennet G. Burley
was at the time of the making of the said com-
plaint in the city of Torounto, in the Previuce of
Canada: and whereas before and at the time of
the making of the said complaint upon oath as
aforesaid, the sa’d Bennet G. Burley was and
still is within the said city of Toronto: and
whereas upon such complaint upon oath being
wule hefore me as aforesaid, T dil, at the said
city of Turento, issue wy warrant for the appre-
hension of the said Bennet G. Burley, so chirg-
ol us aforesaid. that he might be brought befure
me at the said city of Torouto: and whereas the
said Bennet G. Burley was brought before me at
the said city of Toronto under the said warrant,
and I have examined upon oath taken before me
at the said city of Torouto the said Walter V.
Ashley and other persons touching the truth of
the said charge, and I have taken the evidence
upon oath aforesaid of the said Walter O. Ash-
ley and the said other persons touching the truth
of the said charge in the presence of the said
Bennet G. Buvley: and whereas it is proved be-
fore me by the said evidence that the offence so
charged in said complaint against the said Ben-
net G. Burley is and constitutes the crime of
robhery in the said United States, where the
said offence was committed, the said crime of
robhery being one of the crimes mentioned in
the Treaty hereinafter meationed: and wheveas
the said evidence so taken before me on oath as
aforesaid is such as according to the laws of the
Province of Canada, and according to the laws of
that part of said Province called Upper Canada,
weuld justify the apprehension and committal for
trial of the said Bennet G Durley, the person
80 accused, if the said erime, of which he is so
accused had been committed in the said Pro-
vince of Canada.

These are thercforo to command you, the said
chief constable and all other constables and
peace officers aforesaid, and each and every of
you, and any one or more of you, in Her Mujes-
ty's name, furthwith to take tho said Benoet G.
Burley, and him sufely convoy to the common
gaol afovesaid, and there deliver him to the
keeper thereof, together with this warrant, anl
I hereby commanid you the said keeper to receivo
the said Be.net G. Burley into your custody in
-he eaild common gnol, and there safely keep
thim, there to remain until surrendered sccorl
ing to the stipulation of the Treaty between Her
Majesty the Queen and the United States of
America, for the apprehension and surrender of
fugitive felons, signed at Washington ou the
ninth day of August, in the year of our Lord
one thousand eight hundved and forty-two, aud
recited, or in patt recited, in chapter eighty-nine
of the Consolidated Statutes of Cauada, or until
discharged according to law.

Given under my hand and seal this twen ieth
day of January, in the year of our Lord onec
thousand eight hundred and sixty-five, at the
City of Torunto, in the Province of Canada.

(Sigped; G. Droaay,
Recorder of the City of Toronto.

The return having been read and filed, & writ
of certiorari, tested the 23rd of January, 1864,%
was produced, addressed to the Recorder, com-
manding him to send all informations, exsmina-
tions, aud depogitions taken before, or submitted
to him, touching the commitment of Bennet G.
Burley, charged with robbery or piracy before
the Chief Justice of Upper Canadn or other of
the Justices of the Court of Queen’s Bench pre-
riding in Chambers at Osgoode lall, immediately
after the receipt of the writ.

This writ wus issued by the clerk of the Court
of Queen’s Bench, and was tested in the name of
the Chicef Justice. It was rcturned under ihe
hand and seal of the Recorder with < all wuld
singular the informations, deposttions and evi-
dence had and taken before me against the witlna
named’’ Burley annexed thereto.

The information was laid by Walter O Ashley,
of the city of Detroit, State of Michigan, one of
the United States of America, who swore that on
the 19th of September, 1864, on board the steam-
boat [’hilo Pursons, an American vessel owned
by citizens of the United States of Amerien, the
same steamboat then being near Kelly's Island,
in the waters of Lake Erie, ln the State of Ohio,
one of the United States of America, and within
the jurisdiction of the said United States, one
Benoet G. Burley, and one Capt. Bell, with force
and arms in and upon one Walter G. Ashley, 1n-
formant, did make an assault, and bhim, the said
Ashley, did put in bodily fear and danger of his
life, an-1 one promissory note issued by the Secre-
tary of the Treasury of the said United States of
the denomination and value of twenty dollars in
use as current lawful money of the said Uiited
States, and being the property of Walter O A\sh-
iey and other persons pamed, from the person
apd agaiost the will of the said .Ashley did then
aud there feloniously and by force and violence
steal, tako, rob, and carry away.

% A clerical error for “1565.”
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The depositions of Walter Oliver Ashley, of '

Dewitt ('linton Nicholls, and of Alfred Russell
agrinet the privener, and of John Murray Price,
of Stephen Frick Cameoron, of Frank Alfrey St.
J.awrence, of John Morricon, of Robert Kennedy,
of Wm. L. Mcbonald, of Arthur 8 Barnes, and
of Wm. W Cleary, witnessea examined on hehalf
of the prisoner, were annexed to the writ of cer-
ltorary,

These depositions shcwod that the steambont
i'hilo Parsons was owne 1 by the informant Ash-
ley and other citizens of the United States, that
this vessel was a licensed passenger and freight
hont, and was plying between the city of Detroit
in the State of Michigan, and the city of Sun-
dusky in the state of Ohio, and was sccustomed
to touch in this route at the Canadian port of
Awberstburg, and ocensionally at S indwich, ani
sometimes at Windeor in Canada.  Ashley wa,
clerk on board the steamer. On Sunday evening,
the 18th September, 1864, she was lying nt the
city of Detroit, and tho prisoner camo on boeard
and snid to Ashley that he intended to go down
in the morning, that three of his friends were
going with hum, and requested the boat might
stop at Sandwich to take them.  Arhley told the
prisoner that if he took the boat at Detroit and
his party were rendy, the boat would eall for
them at Sandwich. The priconer ¢came on poard
the next morning and reminded Ashley of hes
promise. The hoat was stopped at Sendwich,
and three persons came on board without bag-
gage or freight  They were well dressed in the
¢ Canndinn style.” The prisoner said his friends
were taking n pleasure trip, and would probably
stop at Kelly's Ieland. At Amhersthurg twenty
men or more came on board, roughly dressed,
and paid their fare for Sandusky. The only bag-
gage taken on board at Amherstburg was a large
old trunk tied with cord. In the ordinary course
the steamer shauld have reached Sandusky about
five, p.m. Neither the prisoner nor his three
friends appnarently recognised the men who came
on board at Amherstburg. The boat reached
Kelly's Island about four, p. m., and procecded
south from the island towards Sandusky, Kelly’s
I«land being in the State of Ohio, and about five
miles from the main shore of the United States
After proceeding about two miles three men
came up to Ashley drawing revolvers, saying he
wag a dead mau if be offered resistance. Two of
them, as A-hley thought, came on board at “and-
wich, At this time the prisoner came forward
with n revolver in his hand, followed hy from
twenty-eight to thirty-five men, and levelled the
revulver at Ashley, ordering him into the I lies’
cabin, where Achley immediately went, and from
which he saw these parties arm themselves from
the trunk bronghton board at Amherstburg, most
of them having two revolvers, and some having
batchets, The prisoner ordered a sulky and
some pig iron which was on deck to be thrown
overboard, which was partly done. Two men
guarded Ashley, and they told him they intended
to capture the United Stutes steamer Michigun,
a war vessel, The prisoner acted as one having
authority. His commands were obeyed Another
stenmer called the Jsland Queen was seized hy
the same party at Middle Bass Island, and the
passengers were brought as prisoners on board
the Philo Parsons. A person named Capt Bell

was of the prisoner's party and gave some orders,
e told A<idey he wanted him in the office. Ash-
ley went there with him and the prisoner. Ash-
ley requested permission to take off the boat's
books. They refused. Ashley then said he had
some private promiseory uotes amounting to
about two thousand dollars. The prisoner took
them, looked nt them, and said ho could not col-
lect them, and returned them to Ashley Bell
then anid to Ashley ¢ We want your meney.”
He and the prisoner then had revolvers in their
hands.  Ashley swore he was in bhodily fear. but
did not coneider his life in danger, if ho did their
hidding  He opened the money drawer.  There
was very little money there. The prisoner then
enid ** you have got more money ; let us have it.”
ashiey took a roll of bills from bis vest pocket
and Inid it on the desk. Dell took part and the

* prisoner took part, and they took the money in

the drawer (about $10) between them. In the
roll of bills taken by them there was a vwenty
dollar note of the United States, commonly called
greebacka, issued by the Seeretary of the Trea-
sury It was in use ns lawful current money of
the United States nt the time. It was legnl ten-
der for twenty dollars, and was tho property of
the uwners of the boat. The prisoner took this
money, ns Ashley swore, against his (Ashley's)
will.  He was put in bodily fear and danger of
bis life at the time. Directly after the money was
taken Ashley was put on shore at Middle Bass
lsland by the prisoner and Bell, and the boats
steered for Sandusky wiih the Fsland Queer along-
side, which last boat was cast adrift in abont
half ao hour. Some of the party said they in-
tended to release the prisoners on Johnson’s
Island, which is in the State of Ohi, about two
miles from Sandusky. The Mickigan was lying
off Johnson's Island, supposed to guard it. There
are about three thousand prisoners of war there,
soldiery of the Confederate States  Ashley stated
th>re was a rebellion going on by che Southern
Stites. He could not tell how many states.
Ca tain Dell appeared to be in command of the
party on board the Philo Parsons. He did not
say in Ashley’s hearing he was in any sevvice,
nor for what purpose he took the boat. There
were ahout twenty-five United States soldiers on
board the Jsland Queen, who were captured. The
passeugers were not prevented from taking their
baggage. Nicholls confirmed Ashley’s testimony
in most of the material particulars. e said
that Bell came to him in the pilot house, and
said he was a Confederate officer, and seized the
boat, and took him (Nicholls) a prisoner. But
he also said the prisoner seeme to be the leader
of them e did not see the money taken, o
heard the prisoner say, when the Jslund Queen
was set adrift, that they bad cut her pipes, so
tbat she would sink. They bad taken every per-
son from on board her. ’/erwards the Philo
Parsons was steeved back fowards Detroit. De-
fore this, however, it seems that some of the
passengers who were made prisouers were put on
shore, on the American territory. When. on the
return, they had reached the mouth of the Detroit
river, some of the party asked Nicholls wiere
they were, and he told them ¢in Caunalian
waters ;" and some of them gaid, it was wel, for
some of the vessels near them, or they vwould
board them; and they enquired if a curtain
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banker did not livo at Grosse Isle, in tho Detroit
river, and being told by Nicholls that ono Ives
lived there, they replied if it had not been so late
they would go and rob him. A short distanco
abevo Amherstburgh two mon landed in a boat
on the Canadian side. At Fighting Island,
Nicholls and others, part of the crews of tho
Ihilo Parsons and fsland Queen, were put on
ghore, and the boat proceeded to Sandwich.
Nicholls followed her, and in two kours got to
Sandwich, and found ber there deserted by the
wholo party, and a pianoforte, a mirror, and
some othes articles of the furniture belonging to
tho boat had been landed. Some of Nicholls
clothing wus also taken away. One of the party
wore Nicholly’ Iudia rubber coat. The male
passengers who were taken were, before they
were landed, sworn to keep silent as to the
transactions for twenty-four hours. The females
were asked to promise w0 do so, but it was not
snid in Nicholl's hearing why this was done.
When the Jsland Queen was cast adrift, they
wetre about fourteen miles from Johnson's [stand
as the boat would have gone. When coming up
the Detroit river sume of the party said they had
not made much by coming down. They had in-
tended to take the Michigan if they could. ‘They
had a Confederate flag, and compelled Nicholls
to assist in raising it on the Philo Parsons, when
the boat was on Lake Erie, returning towards
the Detroit river. It was put about balf-way up
the flag-stafl.

The evidence of Mr. Russell proved certain
papers or documents which were not returned te
the wiit of certiorari, and were, it is presumed,
those which were offered in evidenco before the
learned Recorder, but to the reception of which
the prisouer’s couunsel objected, and were with-
drawn on the part of the prosecation. Mr. Rus.
sell stated that be was an attorney aud counsel-
lor of the Supreme Court of the United States.
He enid theoffences charged against the prisoner
in the United States and now in this Province
are the same, and arc created Ly the municipal
laws of that country, and are trinble in the Erie
county court of the State of Ohio, and also in
the circuit court of the United States at Detroit.
That the crime, if tried in the Eric county court
in the State of Ohio, would be robbery, and
nothing else; if tried in Detroit would then be
the crime of robbery on the lakes. That in his
opinion this offence, if tried at Detroit, would be
municipsl piracy, arising upon the lakes within
the territory of the United States, and the offence
in such case would be o statuto.y offence. The
crime of robbery, if committed on land within
the State of Obio, could not be tried at Detroit.
That if the acts charged here were done by the
pritoner and others, claiming to be, or being
Confederates, as some of the Southorn Str'es
people are called since the civil war in further-
ance of & hostile design against the government
of the people of the United States, these acts
tuight be treated as acts of robbery, and would
pot merge in the offence of treason He knew
no doctrine of merger as to crimes similar to that
ia real estate. He would regard as robbery the
taking of the money from the party on the boat,
although they professed and had civil war objects
in view, and although the other acts done were
in furtLerance of these objects.

On the part of the prisoner, ovilence was given
that in February and March, 1864, the prisoner
was seen in Richmond, in Confederato uniform,
wearing a badge of military runk. Ie was aleo
in Richmond in May, 1863, It was proved that
he was born either at Greenock or Giasgow, in
Scotland. e was in Canade about the begin-
ning of August, i864, and also in the month of
October following. e had been a prisoner of
war in a fort belonging to the United States and
had escaped. It was also proved that at John-
son’s Island there is a military prison of the
United States, and that there are about two
thousand gix hundred prisoners there, cousisting
principally of Coufederate officers. Tho witness
(Robert Kennedy) stated that he had been a
captain in the Confoderate States, and had escap-
ed from this prison, and b~ was aware that an
attempt was to be made s¢ ctime in September
last to release the prisoners; that there is
Federal military force at the Island, and a gua-
boat called the Michigan. Tihat be was 1 uni-
form when taken, and was treated, not as a rebel
but as a prisoner of war.

Evidence was also adduced to prove the au-
thenticity of the documents hereafter set out.
They wore received sub modo by the Recorder,
and were the following ¢

[coey.]
¢ CoNPEDERATE STATES oF AMEBRICA,
¢ NAVY DEPARTMENT,
* Ricuyoxp, Sept. 11, 1863.

“8ir,—You asre hereby informed that the
President has appoiunted you an Acting Master
iu the Navy of the Confederate States. Youare
requested to signify yeur acceptance or non-
acceptance of this appointment ; and should you
accept, you are to sign before a magistrate the
oath of office herewith forwarded, and forward
the same, with your lettor of accentance, to this
departmient.  Registered No. The lowest num-
ber takes rank.

8. R. Marrocy,
“ Secretary of the Navy.
“ Acting Master Bexner G. BunLey,
«C. 8. Navy, Richmound, Va

(n this there was the following indorsement :

¢« CONFEDERATRE STATES 0F AMERICA,
«+ Ricnyosp, 22nd Dec, 1864,

T certify that the veverse of this page pre-
gents a true cupy of the warrunt granted to
Bennet G. Burley, as an Acting Master in the
Navy of the Confederate States from the records
of this Departsent. In testimouy whereof I
have hereunto set v hand and afiixed the seal
of this Departrr.nt on the day and year above
writien.

(Signed) “8. R. MarLory,

++ Secretary of the Navy.” (L. 8.]

[waNiFESTO.]
$¢ CONFEDERATE 8TATES OF AMERICA.

¢ Whereas, it has been made ksown to me
that Bennet G. Burley, an Acting Master in the
Navy of tho Confederate States, is now under
arrest in one of the DBritish North Awerican
Provinces, on an application made by the gov-
erament of the United States for the delivery to
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that government of the said Bennett G. Burley,
under the Treaty known us the Bxtradition
Tieaty, now in force between the United States
and Great Britain. And whereas it has been
represented to me that the demand for the extra-
dition of the said Bennett G Burley is based on
the charge that the said Burley is a fugitive from
Justice, charged with having committed the
crimes of robbery and piracy in ihe jurisdiction
of the United States ; And whereas, it has further
been made known to me that tle accusations and
charges made against the said Bennett G Burley,
are based solely on the acts and conduct of the

gaid Burley in an enterprise or cxpedition made

or attempted in the month of September last
(1864), for the capture of the steamer M.chiyan,
an armed vessel of the United States, navigating
the lakes on the boundary between the United
Statesand the British North American Provinces,
and for the release of numerous citizens of the
Confederate States, Lield as prisoners of war by
the United States at a certaip islund called
Johnson’s Island ; And whereas, the said enter-
prise or expedition for the capture of the said
armmed steamer Mickiyan, and for the releave of
the said prisoners on Johnsons Island was a
proper and legitimate belligerent operation, un-
dertaken during the pending public war between
the two confederacies, known respectively as the
Confederate States of Americn and the United
States of America, which operation was ordered
and snnctioned by the authority of the govern-
nient of the Confederate States, and confiled to
its commissioned officers for execution, among
which officers is the suid Bennett G. Burley.

* Now. therefore, I Jefferson Davis, President
of the Confederate States of America, do hereby
declare and make known to all whom it may
concern, that the expedition aferesaid, underta-
ken in the month of September last, for the cap-
ture of the armed steamer Michigan, a vessel of
war of the United States, and for the veleaze of
the prisoners of war, citizens of the Confederate
States of America, held captive by the United
States of America at Johnson’s Island, was a
belligerent expedition ordered and undertaken
uonder the authority of the Confederate States of
America, against the United States of Americs,
and that the government of the Confederate
States of America assumes the responsibilsty of
answering for the acts and conduct of any of its
officers engaged in said expedition, and especially
of the said Bennett G. Builey, an acting master
in the navy of the Counfederate States.

“And T do further make knowr to all whom
it may coucern. that in the orders and instrue-
tions given to the officers engaged in <aid expe-
dition, they were especially directed and enjoined
1o ¢ abstain from violating any of the laws and
reguintions of the Canadian or Bitish authorities
in relation to neutrality,” and that the combina-
tion nccessary to effect the purpese of said
expedition must be made by Confederate soldiers
and such ascivance as they might (you may)
draw from the cremy’s country.’

“In testimony whereof 1 have signed this
manifesto, and directed the same to be sealed
with the seal of the Department o0 State of the
Confederate States of \merica, and to be made
public.

{

“ Done at the city of Richmond, on tiis 2ith

day of December, 1864,
¢ Jeprersox Davis,

“ By the President,

J. P. Bessayiy, Secrelary of State.”

The case was, on 24th January last, argued
before the Chief Justice of Upper Canada sitting
in Chambers. aided by the Chief Justice of the
Common Pleas, anl Justices Hagarty and John
Wilson, representing a majority of the judges of
the two superior courts of common law for Upper
Canada.

M C. Cameron, Q C., moved for the discharge
of the prisoner, Bennett G. Burley, on the
habeas corpus.

The Crier justice directed the return to be
read, and the writ and retura filed, which was
done.

Mr. Cameron—The retura shows a warrant
from the Recorder of the city of Toronto, setting
forth an information against the prisoner for
robbery, on the oath of Walter O. Ashley, by
virtue of which he (the Recorder) had issued his
warrant, and had the prisoner brought before
him ; that the said Walter 0. Ashley and other
wituesses had been examined before him, iz the
presence of the prisoner; sad that it was proved
that the cffence was robbery by the law of the
United States; and then the warrant sets forth,
¢ That whereas the said evidence [which is not
set out] was such as, according to the laws
of this Province, would justify the apprehension
and committal for trinl of the person so accused,
if the crime of which he was so accused had
been committed in this Province—thercfore he
commanded the constables, &c., to convey the
said Burley to gnol, and required the guoler to
keep him till surrendered, under the provi-ions
of the treaty of extradition, or until discharged
by duc course of law.” This warrant he (Mr.
Cameron) submitted was illegal and void, on the
grounds,

First.—It did not <how that any charge had
been made against the prizover ia the United
States, nor was it shown that a requsition had
been made by the United States Governmeant for
the extrs lition ; that one or other of these pro-
ceedings was necessary, because the treaty only
provided for the extradition of persons charged
with the crimes mentioned in the treaty, and the
10th article of the treaty provided that the
Government asking the extradition must pay the
expense of apprehension, keeping and surrender,
and ualess some proceding was taken in the
States to show that the charge would be prose-
cuted and the expenses paid, the authoritics in
this country would be incurring unauthorised
expenditure.

Second.—The commitment should have sct ont
the evidence, which it did not do.  Under the
Act, chap. 89, of the Consulidated Statutes of
Canada, passed for carrying the treaty into cffect,
the magistrate was made jaige of the sufficiency
of the evidence—the words there being. ** And
if on «uch hearing, the evidence be deemed by
him [the magistrate] sufficient to sustan tho
charge according to the laws of this country, he
shal,” &¢.  Bat by 24th Vie, chrp 6, scc. 1,
this provisicn is repealed and the following sub-
stituted: -~ It shall belawful for such julge or
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other officer to examine upon oath any person

or persons touching the truth of the charge : and
upon sucl cvudence as accerding to the laws of
this Province would justify the apprehension and
committal far trial of the person accused, if the
crime of which he shall be so accused had been
committed here, it shall be Iawful for the judge
or the oflicer to issue his warrant of commit-
ment” &¢. Now, why was this change in the
language of the statute made unless to avoid
the consequence of the doubt raised by the Court
Inre Andercon, in 11 U. C. C P. 1, as to their
power tureview the decision of the magistrate.
There was no form of ccmmitment given by the
Legislature, and the old practice was to set out
on the fuce of a conviction or a commitment the
evidence given; then the warrant should show
the evidence, in order that the Court on Aabeas
corpus should be able to see whether the evidence
was such as by the law of the Provinco would
warrant the comwittal of the accused for trial.

Third. —The commitment should have shewn
an adjudication by the magistrate as to the guils
or iunocence of the accused, which it did not,
but by way of recital only alleged that the evi-
dence was suflicient to warrant his apprehension
and committal. Accerding to the form provided
by the English Act 8 & 9 Vic, chap. 120, which
commenced like a formal conviction, there was
the expressian of the magistrate that the accused
was guilty of the charge. This Act is not in
force in this country ; but the form showed the
view of the Imperial Legislature as to what the
magistrate should find. He referred to Reg. v.
Tubbee, 1 U. C. Pr. R. 103 ; In re Kernott, 1 U.
C. Cham. R. 253 ; the case of the Chesapeake in
New Brunswick; and Reg. v. Twnan, 10 L. T.
N. S. 499.

Then as to the merits, he contended that the
prisoner claimed that the act charged was com-
mitted while engaged in an act of hostility, duly
authorized by the Confederate States, against
the United States; that this appeared from the
evidence on the part of the prosccution in part,
and completely in the evidence for the defence.
That assaming that the private property of any
citizen of a belhgerent state was not liable to be
seized by an enemy—that such seizure, if made
while engaged in an act of war, authorised by
the State to which he owed allegiance, or in whose
service he was, he would not be liable, criminally,
for such excess, but would be amenable to his
own State, and the party injured would, perhaps,
have 2 1ight to call upon the goveinment of the
offenling party to make compensation; or if the
act w~s nut in strict accordance with ae usages
of v, then he might be punished by the mili-
tary aui'ovities of the cuemy, and denied the

right of being held as a prisoner of war, but he
could not be held in any manner responsible to !
He |

the crimiual courts of the cnemy’s country.
contended, howeser, that when a declaration of
War was .aade hy one State against another, it
arrayed vach imhividual of the one power against
the other, and though civilinns were ot bound
to undertake any act of hostility, yet when the
cnemy or his peaperty fell into their hands, their
duty to their country required them to retain it,
and that & commissioned officer was bound by
his duty to despoil the enemy; that the P ulo
Parsons became a lawful prize; that it was cap-

i
!
|
!
!

tured in the waters of the United States, and
there was no infraction of any uneutrality, but if
there had been it wasouly the neutral power that
could complain and nat the belligerent cnemy—
that the boat becoming a prize all on board of it
must be regarded iu the same light. That on
behalf of his client he repudiated the imputation
that the expedition was a plundering expedition,
and denied that his client was guilty of taking
the mouey at all, the witness Ashley having nis-
taken the person; that his description of the
dree3 and appearance of the person that he said
was the prisoner differed so much from the evi-
dence of Nichols, the mate, that it was manifest
they did not clearly know or recognize the pri-
soner, and the person who took the money was
really a different person; but this he (Mr. Cam-
eron) admitted, would be a proper question for
the consideration of the jury, and beonly alluded
to it because his client felt more deepiy the
imputation that he was gailty of the low, vulzar
robbery, ag it had been termed, than he Jdid the
prospect of being extradited. IHe contended
that if it were admitted for the sake of argument
that the parties engaged in the enterprise had
violated the right of asylum, and were guilty of
a breach of the law of neutrality, they conld
only be made responsible to the law= of this
country ; that the offence would only be a mis-
demeanour for which they could be punished
here, and not a felony ; and that they could in
no marner be respousible either to the civil or
military authorities of the United States for so
acting. e referred to the following auvthurities
to sustaie the position assumed by him in the
above points: The Unted States v. Pulmer, 3
Wheatn 610: Twiss on International Law, vol. 2,
pages 84, 390, 492, 441 and 502; Brewn v.
United States, 8 Cranch, 132-3. He also con-
tended that the prisoner, as a British suhject,
could not be extradited against his own will, as
the law did not in express terms apply to the
subject of the party affording asylum: that a
subject returning to his owa country coulld ant
be treated as seeking asylum; that that was his
place of domicile as s birth-right, and he was
entitled to the protection of the luw of the coun-
try against which he had not offended—erime in
a foreign country not being a crimne against ki3
own; that the Crown could not by its prerogative
or power banish a subject, and it couid nut by
treaty acquire a power that it did not pos-ess
before, and as the Act was made merely to carry
into cffect the provicions of the treaty, it couild
not be taken as an enactment permitting the
cxpatriation of a suhject. That Wheaton il it
down at page 179, ¢ In the negotiation of tren-
ties, stipulating for the extradition of per-ons
accuzed of crime, certain rules arz generally
followed, and especially by constitutivnal Gov-
ernments. The principal of these rules is that
a State should never authorize the extradition of
it own citizens or subjects, or persons accused
of political or purely lacal crime<.” That it
was tawful for a pation to commission the <ub-
jeets of a ncutral nation, or of the enemy, and
that the persons so commissioned had all the
rights of the native born subjects of the govern-
ment granting the commission—Twiss, vol 2, p.
350 That the law was the same whether the
belligerenw were independent nations or the sub-
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jects of nations engaged in civil war (the ease of
the Jnoe ' 2 Twiss, page 502)  That the
Janguage of Blaciliuin, J., in the caxe of Tivnan,
10 L T NOS 39 was clear that if the dct was
& belligereit nct the accused could not be tried
at all, snd the c¢a-e wis not one that could be
regarded and deculed by the same rules that
govern in the time of peace. That hero was not
the mere right of the accused but of the State
he was serving, anl to extradite him weuld be a
most flagrant breach of our neutrality, as Her
Majesty’s proclam tivn was as much a contract
with the South an! North respectively as the
treaty was with the Nurth, and if one man could
be given, then ten thousand might be with equal
reason and propiicty banded over, and thus the
British Governmeut would be most efficiently
serving the Nurth by placing within their contro
the soldiers of the South.

Richards, Q C, for the private prosecutor.
A_ .o the formy nf the warrant and other pro-
ceedings, he submitted that they were drawn in
strict accordince with the provisions of the act
and of the Euglish prictice.  As to the 2nd and
3rd points, he argued that it is quite sufficient
that it appears that the cowmplaint was made
here. If our courts had to await such actisng
in the States before moving, the main object of
the treaty, to secure the speedy asirest of sue-
pected persons, would be frustrated. Ie con-
tended that the word *any” in the treaty, means
any person whasoever, and of course it included
British suhbjects, anid all others who might com-
mit offences providel for in the treaty. If it
were interpreted in auy other way in order that
British subjects might not be included, it would
destroy the effect of the treaty. Mr. Richards
then proceeded to review the evidence adduced
before the Reenrder for the prosecution, from the
commencement to the final mooring of the Philo
Parsons at the wharf on the Canadian side. He
argued jrom the evulence that the strongest pos-
sible proof of rothery had been brought against
the prismer: as l:ar a case as had ever been
proved nwainst higzliwaymen; and coasequently
the case was strong enough to go to a jury. le
then proceeded 1o show that the Court had no
power to review the judgment of the Recorder,
but chould sallow the matter to be decided by the
American trlbunats  With regard to the belli-
gerent character of the prisoner, he contended
he hald failed to e<tanlish that fact satisfactorily.
Warfare must be cirried on by the Suvercign of
8 State, and not hy banditti, who upon being
arrested wou'd he linble to be executed. As to
the document purparting to be a commissicn,
gigned hy R S Mallory, Secrctary of the Con-
federate States Navy, produced by the prisoner

10 prove that he wis a duly conmnissioned officer !
i hood of Richmond, and be con<idered as engaged

in the serv.ce of the Confederate States, it had

not been legally proved to be gennine, 8s no per- |

son harl come forward to testify to their having
seen him sign his namwe to it.  Witnesses had
stated that they helieved the handwritiog to be
his, but that was not suflicient.
same argument to the manifesto of President
Davis, assuming the act of Burley. No person
hal ccen him ‘ira it, but merely believed the
signature to he his, which was not sufficient
evidenceinlaw  \Mr Richards continucdto argue
that the rebhery committed by the prisoner and

He applici the !

those who ncted with him was not a belligerent
act, or one acknowledged to be such by the law
of Christian nations. Under these circumstances
the prisoner should be delivered up to the United
States, in order that he might be brought before
a jury for trial. He was not prepared to say,
however, that if it could be proved that the
steamer Plulo Parsons had been seized for the
express purpose of assisting the raiders in cap-
turing the United States war steamer Michigan,
in order that an attempt might be made to libe-
rate the Confederate prisoners on Johnson’s
Island, that the prisoner should not be tried ag a
belligerent. But it had not been proved that that
was their intention. He also argued that during
times of war those cangaged in it had no right to
make descents upo: private citizens and despoil
them of their goods.

The Cnier JusTICE said that it might as well
be contended that a soldier who took a prisoner
in battle had no right to strip bim of his clothes
in order to clothe the soldier who might have
none, and in such & case as that, that the soldier
might be tried for 10bbery, on the ground that
such & proceeding would not be a legitimate act
of war.

Mr. Justice agarry thought that was what
the Counsel for the prosecution was endeavour-
ing to show.

Mr. Richards said that a soldier belongingto an
to anarmy that was passing through an enemy’s
country had no right to leave the ranks for the
purpose of plundering private citizens, and re-
ferred to cases in which the Duke of Wellington
had some of his men shot for such acts.

The Cuter Jusvice here remwarked that it ap-
peared to bim that the case was about to turn
on the point whether those holding commissions
had a right to commit acts wbich were not re-
coguized as legitimate acts of warfare by civi-
lized nations; and he asked, who was to decide
upon the case ?

Mr. Richards replied. a jury, as a watter of
course. He next proceeded to arguee.that, ac-
cording to the ruling of the English cotrts, belli-
gerent acts could not be originated on neutral
territory, and consequently, as the Lake Erie
raiders had initinted the attack in Canada, .oy
were not entitled to be treated as belligerent.
(Two Brothers, 3 C. Rob. 162.) [t was absurd
to imagine that twenty or thirty men at the most
could entertain any !dea of capturing the war
steamer Michigan, and subsequently rescuing the
Confederate prisoners on Johuson's Island, whes
it was known that there was a regiment of
United States soldiers there prepared to resist
any such attempt. He admitted, however, that
an ¢qual number of men might leave Lee’s army
aad operate against the enemy in the neighbour-

ie legitimate acts of war, because war was known
to exist there

He referred to Wheaton, last e¢dn., part 4. pp.
626, 627: Vattel book 3, cap. 15. s. 2265 Whea-
ton, part 4, cap. 2, s. §: 3 Phillimore, 145:
Halleck, 386. Iie conceded that the prisoner
was a British cubject, and so contended that he
was bound to shew authority to make war, and
whether he had authority or not was a question
for a jury. The proof offered that ke wore a
uniform in Richmond in 1863—300 miles from
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Detroit—does not prove hig status in Detro't in
1864. The learned counsel next read the copy of
Burley’s commission, dated 11th Sept., 1863, and
argued that it was conditionai only, and it wasnot
shewn that the condition had been fulfilled.
Besides, he drew attention to the fact that the
certificate proving the commission was not under
the seal of the Confederate States, but of the
Navy Depaitment of that State. IHe next ad-
verted to the manifesto. If prisoner had a
commission, it was only in the navy, and that
did cot authorise him to make war on his own
sccount. He nlso argued there was no sufficient
proof of the seul to the manifesto, and that the
evidence of the handwriting of Jefferson Davis
was for the jury. Ilesides, he contended that the
manifesto was not an adoption of the act with
which Burley was charged by the robbery of
Ashley: (3 Phillimore, 138.) But waiving this
he argued there was no suffici :nt evidence that
the expedition ever was un lertaken, made or
sttempted or commenced to capture the Michi-
gan, and for the release of the prisoners at
Johnson’s Island, nnd the statement of Jefferson
Davis that ¢tit had been made known to him,”
afforded po evidence of the fact, though it was
furtber stated that the operation was ordered
and sanctioned by the authority of the Con-
federate Government, and confiled to its officers
for execuation, of whom Burley was one; and
that while the manifesto attempted to assume
responsibility for the act, it expressly provided
that the officers engaged were enjoined to abstain
from violating any of the laws and regulations of
the Canadian or British authorities in velation to
neutrality, an injunction which was not observed,
and so the adaption could be of no avail: (Whea-
ton, part 4, cap 2, e8. 4, 5) There was nothing
to show that the taking of the money from Ash-
ley was in aid of the operation. The conduet of
the prisoner and those with him was inconsistent
with the pretence of their doirg a belligerent act.
At ali events, there was so muach doubt about it
that the case should be sent fo- trisl, and cannot
be tried here. They were no part of an army.
They were far from the theatre of military oper-
ations. There was not the preparation necessary
honestly to attempt the capture of a war vessel
baving 14 guns, like the Mickigan. The prisoner
must be sent for trial to the foreign conuntry, and
we must assume that he will be fairiy tried there,
asd if entitled 10 an acquittal will be acquitted:
(In re Anderson, 20 U. C. Q. B. p. 121)

Robt. .1 MHarrison appeared for the Crowa.
He would first alddress himself to the argument
that the prisoner, as a British suljeet, did not
come Within the treaty.

Cuier Justice Drarer said he thought it was
unnecessary further to discuss that paint, as he
bad made up his miod upon it.

Mr. Harrizon understood by that «hat his lord-
ship thaught the prisoner was within the treaty.
(Chicf Justice Draper assented ) Thea ns to the
three objections to the warrant  Fnst, that it
was defective, becanse it did vot set forth the
evidence upon which tbe extradition «f the pri-
soner was demanded. Neither the treaty nor
the statute zave any form of warrant. and if the
judges had no pawer te weigh the evidence, he
(Mr. Harrison) failed to see avy reason for sct-

ting forth the cvidence in the warrant. Mr.
Cameron had quoted the Imperial Act, 8 & 9 Vie.
c. 121, but that does not require the evildence to
be sct forth in the warrant, it mere y gives the
form to be used when the magistrate cumumitted
a prisoner, and the Governor was called upon to
act on his decision. Next, it was objected to the
warrant that it does not show any wairant antece-
dent to the actior of the magistrate. Ie (Mr.
Harrison) would direct the attentivn of the
Court to the fict, that the treaty made no
reference to any antecedent autharity. Dy the
treaty the magistrates of therespectise countiics
had power to hear evidence and commit. The
Imperial Act 6 & 7 Victoria created svmething
that was not in the treaty, and gave colour to the
argument of Mr. Cameron ; for it provided that
it should be lawful for one of Her Majesty’s Chief
Secretaries of State to require magistrates to act,
and thereupon it should be lawful for the magis-
trates to act. But this statute gave our Legis-
lature power to devise machinery fur the purpuse
of carrying ‘out the treaty, and the judges
would remark, that in the recital of our Act, 12
Vic. cap. 19, it was set forth that to require the
action of the Governor-General (cquivalent to the
action of & Secretary of State) befure an accused
person could be arrested, would, by reason of the
delay, enable fugitives to escape, and so defeat
the treaty. Then it was contendel that it should
be shown thero was a charge laid in the United
States. That point has already received adjuddi-
cation. (In re Anderson, 11 U. C C. P. p. 43)
In that case Chief Justice Draper saidit was plain
that the proceedings for the arrest of a party,
with o view to his surrender, might be com-
menced in this Province. Something had been
said about a charge laid in the United States
which differed from the one here. 1is learned
friend objected to the evidence, and it had been
withdrawn. (Mr. Cameron dizputed this asser-
tion, and proceeded to read the evidence given
before the Recorder by Mr. Rus:ell, the U. S.
attorpey.) Mr. Harrisoa contended that this
fully bore out his assertion. Tlere was no evi-
dence that a different charge had Leen preferred,
but even if there were, 1t would not alter the
case here, because we had powe to initiate pro-
ceedings under the statute. The neat question
was 88 to the right of the Court to read the
evidence taken before the Recorder. On falbeas
corpus the Court may eay if there is uny evi-
dence, but if apy, the Court wiil not weigh it.
That was the deliberate decision of the Court
in the case of Emly Munro, 23 U. C. Q. B. p.
50. In ex parte Bessett, 6 Q B., the court decided
that tl .y had no power to luck at the evidence
to see hether in it there was authority to com-
mit. Ie referred to Chief Ju~tice Robinzon's
judgment in the Anderson case, 10 LC Q B.16d,
&c. : tothe language of Crompt: n, J. in the John
C Gerity case, 10 L. T. N. 8 A01; and to the
Chesupeake New Brungwick case, o 46. But sup-
pose the Gourt were to look at tle c\"n!cn?c, for
the purposc of secing whether the wmagistrate
came to a proper conclusion the treaty and the
statute merely provided that he should receve
the evidence of criminality, and not evidence of
exculpation. The moment the Court went into
this Iatter, the question of intent was raised,
which o jury alone could decile. The learued
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counse! had submitted this objection to his bonor
the Recorder, and he begged to submit it to this
Court. He contended that the only evidenco
the Court could look at was the evidence for
the prosecution, becauc<e the statute spoke only
of evideuce of ‘“criminality,” and because the
statutes spoke of nothing but this particular kind
of evidence, The moment the Court went into
the consideration of - evidence for the defence,
they began w trinl of fuct, to which they were not
competent.  But did the facts show an act of war
or an nct of robbery? Ie started with this
axiom, thut no use could he made of neutral ter-
ritory for the purposes of war, and that if any
use were made of it for offensive purposes, that
was not an act of war. Mr, Richards had shown
by authoritics that if the act of capture were
commenced from neutral territory, there Lad
been no legal capture; that in fact there had
not been an act of war.

My, Justice Ricuarbs —You must not loge
sight of the fact that all that is said on that
guestion is for the nurpos» of determining what
the consequences of that act in a neutral terri-
tory are.

Mr. ilarrison.—DBut it shewed that under these
circumstances, there was not an act of war. If
it was, then the respousibility was shifted from
the individual to the State. But he contended
that these cases of capture decided that where
fny act was commenced on neutral territory, it
was not an act of war. (See Santissima Triai-
dad, 7 Wheaton 283; also 9 Trench 359; Santc
Maria, T Wheaton 490; Grand Pere, 4 Wheaton
471; Diana Astora, 4 Wheaton 571.) What
constituts an act of war, is a question of
lnw. lu this case the prisoner took upon him-
self the responsibility of shewing that what
he did was an act of war. e must do that
beyond all question. Now, when a man acted
under authority, this other question also arose—
did bhe do so honestly or not? That being
settled In the affirmative, we must thern find
whether the acts he di} were acts of war. But
the question quo annmo is peculiarly a question
for o juvy. (fecg v. Jlure, 1 Leach C. C. 270;
Inre Anderson, 11 U. C. C. P. 60, Draper, C.J.;
In 7e Kune, 11 How. U. 8. 110, Catvon, J.; In
re Collins (the Chesapeake case) p 35; Opinions
of the Attorneys-General of the United States,
204, 211 In re Barnett, 11 L. T. N. S. 488). He
(Mr Harrison) laid down this propositiocn—that
taking property by force from the person of
anaother was robbery. The exception was when
it was taken for purposes of war. The Duke of
Wellington, when in Spain, hanged men who
committed robbery. They were tried by court-
martial 1 but this did not prove that they would
not have been amenable to the civil tribunals of
the cauntry.  Although a man had a commission
he might still commit an act of piracy. for Le
might oct dishonestly { United States v Clintock,
5 Wheat. 141).  Itisnot enough for those rep-
resenting the Southern Government to say that
such things were done at Savananah and New
Qrleans by the United States officers. We had
to Jook at the<e things as neutrals. There was
no reason if they dicd wrong there why we should
countenance wrong here.  But he (Mr. Harri<on)
begged again to call the attention of the court to
the fact that the moment we got into this discus-

gion, we found ourselves trying a question of
fact. Next referring to the mavifesto of Mr.
Jefferson Davis, the learned counsel contended
that it did not prove an antccedent authority;
that it merely said an autherity for a certain
expedition had been given.  But accepting it
for what it was worth, it said to the prisoner
«You must not violate mneutral territory.”
Plainly then, he had exceeded his authority. He
was authorized to do a certain act, provided he
did not violate neutral territory. But he did
violate necutral territory, therefore he was not
authorized. Iaving exceeded his authority, he
was & wrong-doer o imie.  But however this
might be, the laws of war exempted private pro-
perty. (See Lucas v, Bruce, 4 Awmerican Law
Register 98; Mostyn v. Fubrigas, Cowp. 180).
As to the question of ratification, he (Mr. Harri-
son) contended that the Southern Geovernment
could not discharge the prisoner from his obliga-
tions. The ratification might make the Southern
Government responsible as aceessories after the
fact, but it could not relieve the prisoner of his
responsibility if ho had committed a criminal act.
The learned counsel concluded by referring the
court to the result of McLeod's case (6 Web-
ster's Works 247; 25 Wendell 443) to shew that
we have no reason to doubt but that prisoner
will got & fair trial in 1he United States, and
argued that so long as the treaty existed we are
bound to believe he will; for the treaty is based
on the confidence which each nation places in the
honest and impartial administration of justice by
the cther.

Mr. Cameron briefly replied, and in answer to
the remarks of Mr Richards with regard to the
sinignificant force that pretended to attempt the
capture of the steamer .1eckigan, said that the
number of outsiders who were ready to assist in
the enterprise had not been ascertained, and that
Mr. Richards appeared to forget that there were
also on the island no less than twenty-six hund-
red Confederate prizoners realdy to assist their
friends, and that they kne' the attempt was
about to be made to liberate them. e contended
that the belligerent character of the prisener had
been fully prove 1, and said that the British Gov-
ernment was bound as firmly to uphold the Con-
federate States in their beiligerent rights asit
was to carry out the provisions of the Ashburton
Treaty with the United States of Awerica. He
cited Twiss 441, 442.

Drareg, C. J.—Mr. Cameron objected 10 the
sufficiency of the warrant and to the sufficiency
of the evidence adduced before the Recorder to
justify or sustain the warrant.

As to the warrant, he contended that it ought
to set out the evidence upon which it way issued:
that 1t should show that the Gorvernor General
anthorized and divected the Recorder to take
proceedings agiiust the prisoner, or that a pro-
ceeding against him had been originated in the
United States.

7 think none of these objections are sustain-
able. The authority of the Recorder is derived
from and under tiac second section of chap. 6 of
the Provincial statute 24 Vic, which enacts that
“upon complaint made upon oath or sflirmation
(in cascs where affirmations can be legally taken
instead of oaths) charging any prrson found with-
in the limits of this province with having com-
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mitted within the jurisdiction of the United
States of America any of the crimes enumerated
or provided for by the treaty, it shall be lawful
for any (certain julgesand officers, among whom
ig the Recorder) to issue his warraunt for the ap-
prehernsion of the party so charged, that he may
be brought before such judge or other afficer,
and upou the saiil person being brought before
him under the said warrant, it shall belawful for
such judge, Sc., to examine upou oath any per-
son o~ persons touching the truth of such charge
and upon such evidence as according to the laws
of this Province would justify the apprehension
and committal for trinl of the person so accused
if the crime of which he shall be g0 accused had
been committed therein, it shall be lawful for
such judge or other officer to issne his warrant
for the commitment of the persorf so charged to
the proper jail, there to remain until surrendered
according to the stipulation of the said treaty,
or until discharged according to law, and the
judge shall thercupon forthwith transmit or deli-
ver to the Governor a copy of all the testimony
taken before him, that a warrant may issue uper
the requisit’on of the United States for the sur-
render of such person pursuant to the said
treaty.”

Nothing in this act contained requires that the
evidence adduced azainst the accused should be
set forth in the warrant of commitment, and re-
ferring to the forms in use or directed by statute
to be used in other cases of alleged crime, they
do not contain the evidence by which the charge
is 60 far supported ax to justify a committal. The
form given in the et of the Imperial Parliament
8 & 9 Vic. chap. 121, does not render it neces-
gary; and as to this branch of the question, it
states, « fornsmuch as it hath been shown to me
upon such evidence as bylaw is sufficient to jus-
tify the committal to jail of the said A. B.. pur-
suant to an act, &c , entituled, &e., that the said

AL B i< gailty of the <aid offence.” The present !

commitment runs thus: ¢“And whereag, the said
evidences so taken hefore me upon oath as afore-
said, 1s such as aceording to the laws, &e. (fol-
lowing the language of the statute ) I take it
that the word ¢ forasmuch” is as much a word
of recital as the word ¢ whereas.” Each word
as used involves the assertion of the fuct as re-
cited, and that fact is that such evidence as the
law renders necessary has been adduced before
the officer issuing the warrant.

The statute itself affords a complete answer to
the other objections—for it gives the authority
to arrest and commit without the previous inter-
vertion of the Governor General and without
requiring any previous procecdings in the United
States.

_ Then. upon the sufficiency of the evidence to
Justify the apprehension and committal for sur-
render of the prisoner.

Refore discussing this, I must observe that I
knew of no authority—nor of any practice so
establiched as to be deemed recognized as autho-
rity—for issuing a writ of certiorari in vacation,
returnable before a julge in Chambers. The
writ is, I believe, one which must be returuable
before the court in banc. and the form of it, as
given in the hooks, at which I have lanked, is
always so, sl in criminal cases in England it
formerly, and I apprehend still, issues only out

of the court of Queen’s Bench, and is made ro-
turnable on o day in term, ¢ before us at West-
minster,” or ¢ before us, wheresoever,” &¢. 1
mention this to prevent thiy case Leirg Jdrawn
into a precedent, 8o far as 1 am concerned. No
objection is raised by the counsel fur the prose-
cution, and they have discussel the evilence as
if regularly brought under consideration. 1 have
no doubt writs of certiorar: have been issued in
a similar form before, in this Pruvince, without
objections—hut they are not warranted by Eng-
lish practice. The teste of the pre.ent writ is
also erroneous (18G4 for 1865), but the mistake
becomes of no consequence.

The first point taken was that it appears that
the prisoner is a native-born subject of Her Ma-
jesty, and therefore does not come un'ler the ex-
tradition treaty, or the statute passed to give it
effect. Reference was made on this subject to
statute 31 Car. 2, ch. 2, sec. 12, This ohjection
was dispoged of during the argument. The sta-
tute 24 Vie. is large enough to embrace all per-
sons, subjects, denizens, or aliens, who have
committed the erimes enumerated, in the United
States and who sre found in this Province. Jtis
suflicient to read the 12th section of the 3ist Car.
2nd, to sec that it can have no application to 2
proceeding like the present

It was further objected that the prisoner is
proved to be an officer in the service of the
Southern Confederacy; that there is an existing
state of war between that Confederacy and the
United States of America; that this state of war
gives rise to, as between the belligerents them-
selves, certain rights acknowledged by the law
of nations, and among them an immunity as re-
gards all acts of hostility done either in the
enemy’s country or against the lives «nd property
of the encemy’s subjects and citizens; that the
act charged as robbery was an net done in the
prosecution of luwful hostilities —and though
committed within the territovy of the Unitel
States, was pot 8 crime against the muuicipal
laws of that country; that Great Biitain has
tecognised this state of war, aud has, by a decla-
ration of neutrality, admitted the existence in
each, of those rights which belong to bellizerents.
Ifence it is argued that the judicial authorities of
this country cannot treat such acts, as the pri-
sorer is charged with committing under the cir-
cumstauces, a3 appearing as crimes such as the
extradition treaty was intended to apply to.

Such, concisely stated, I understand, are the
grounds of the application for the prisorner’s dis-
charge, for the purpose of a deci..on. I assume,
though I do not adjudge, that the evidence is
properly before us, and that a decigion must bo
founded upon & careful examinstion and consid-
eration of the whole of it.

It is established that the alleged state of war
exists. The Queen's proclamation puts the ques-
tion at rest, while it recognizes and declares the
obligations arising from the neutrality to be
observed by the Queen’s subjects towards the
belligerents.

Then the particular facts set forward appear
10 be that the prisoner is a British-born subject,
who, by entering into the naval or military ser-
vice of one of the belligerents has contracted
eagagements at variance with bis proper duty as
a Dritish subject. It is asserted on his behalf,
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that, having been a prisorer of war, in tho
Unmited States, he made his escape ; ho i proved
to have been in this province in August, 1864 ;
and in September of that year Le was in the city
of Detroit, within one of those States in an appa-
rently civil character While there, and receiv-
ing the protzetion of the lnws of that country, he
owed, according to our law, a temporary alle-
giance, and might, by viclating it, have Leen
guilty ol treason.  Ile cannot, I think, be heard
to say that he was not in that situation while
living peaceably in Detroit for a greater or less
time.

Dressed as a civilian he comes on board an
Awmerican steamboat, which was engaged in pri-
vate trade. If he came armed, his weapons were
concealed. At his request, the vessel is etopped
at a purt within British territory, where three
other persons come on board and jain him. They,
too, like humself, appear to be travellers, aud
were secretly armed, if they were armed. The
stecamboat touched, in her usual course, at
another Dritish port, where twenty or thirty
wore men in the dress of private citizens, and
unavaied, came on board, bringing with them a
clest, or trunk, in which, as subsequently sp-
peared, there were fire-arms and hatchets.

Whea the vessel had proceeded some distance
within the United States territory, the prisouner,
aided by the parties who came on board from the
British territory, seized tho steamboat, and then
the prisoner and one of his associates, by force
and teror, took from Ashley preperty helongiug
to him and his co-proprictors o' the boat. Tnese
parties also took possession of snother steamer,
from which they removed every person, and took
her with them a short distance aund cast her
adrift, having, it is said, scuttled her. They did
not approach Johnsun’s Island, where the pri-
soners tuken from the Confederate forces were
confined, and off which the United States steamer
HMichigan was said to be witain some miles, how
near not appearing, but turned back towerds
Detroit and landed on the Canada shore, keeping
the property they had taken from Ashley, and
removing from the boat some other property be-
longing to its owners. Some of the parties had
declared their intention of capturing the ichi-
gan and releasing the prisoners—but these are
the acts done by them, while some of them mnade
inquiries and spoke of what they would desire to
do, in & nianner indicating views of private pil-
lage, other than of warlike enterprise,

Buat, conceding that there is evidence that the
prisoner was anofficer in the Confederate service,
and that he "iad the sanction of those who em-
ployed him to endeavor to capture the Michiyan
and to release the prisoners on Johnson’s Island,
the marifesto put forward as a shield to protect
the prisoner from persoual responsibility, does
not cstend to what he has actually done—nay
more, it absolutely prohibits a violation of neu-
tral territory or of any rigbts of ncutrals. The
prisouer, however, according to the testimony,
was a leader in au expedition embarked surrep-
titiously from a neutral termtory—his followers,
with their weapons, found him within that
territory, und proceeded thence to prosecute
their enterprise, whatever it was, into the terri-
tory of the United States. Thus assuming their

deprived the expedition of the character of lawful
hostility, snd the very commencement and em-
barkation ot their enterprise was a violation of
neutral territory, and contrary to the letter and
spirit of tho manifesto produced.

"This gives greater reason for carefully enquir-
ing whether, looking at the whole caso, the
alleged belligerent enterprise was not put forward
as a pretext to cloak very different designs.

Taken by themselves the acts of the prisoner
himself clearly establish a prima facie case of
robbery with violence—at least according to our
lnw. The matter slleged to deprive the prisoner’s
acts of this criminal character are necessarily to
be set up by way of defence to the charge, and
involve the admission that the prisoner commit-
ted the ncts denying their criminality, Assuming
gsome act doné within our jurisdiction, which,
unexplained, would smount to rebbery—if ex-
planations were offered, and evidence to support
them were given at a preliminary investigation,
the accused could not be discharged—the case
must be submitted to a jury. This case canuot,
from its very nature, be investigated before our
tribunale, for the act was committed within the
jurisdiction of the United States. Whcther those
facts necessary to rebut the prima facie case, can
be proved, can only be Qetermined by the courty
of that country. We are bound to assume that
they will try aund decide it justly.

1 do not, on the whole, think the prisoper is
entitied to be discharged.

I should add, that, considering the nature of
the questions to be detormined, [ requested the
learned Chief Justice of the Common I’leas, and
my brothers Hagarty and John Wilson, who were
all, at the moment, within reach, to sit with me
and ail me wih their opinions. They very
kindly complied with my request, and are pre-
paved to express their views. I am sustained by
their concurrence in the conclusion at which I
have arrived,

Ricuaeps, C. J.—I fail to see anything in the
statute requiring that the evidence should be set
out in the warrant. It says: ¢ Upon such evid-
ence a8 according to the laws of this Province
would justify the apprehension and committal
for trial of the person accused, if the crime of
which he was so accused had heen committed
hereir, it shall be lawful for such julge or other
officers to issue hig warrant for the commitment
of the person so charged to the proper gaol.”
The warrant in effect states that the Recorder
had examined certain persons on oath touching
the charge of vobbery., and the cvidence was
such ae according to the laws of this Province
would justify the apprehepsion and committal
for trial of the prisoner, if the crime had been
committed within this Provine.

1 see no reason why the evideuce should ue
set out in a warrant of this kind more than in
any other warrant. If tho court before whom
the prisoner is brought should rejuire the evi-
denee in order to sce if there is enough to justify
his committal, they may direct it to be brought
before them. [f enough be stated in the war-
rant to show that the Judge hal jurisliction to
enquire into the offence, that is all that is neces-
sary. It i3 not contended that in any otber
respect the warrant is defective, except in not

intentions to bave been what was professed, they | setting out the evidence or showing au adjudica-
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tion a8 to its effect The recitals I think suffi-
ciently state tiie effect of the evidence and the
decision of the Recorder thereon.

There is no doubt that under the Imperial
statuto passed to carry out the provisions of the
treaty, very different proceedings are necessary
to arrest a person who may have committed a
crime in and fled from the United States. The
proceedings required by that act had been found
to be so inconvenient that it beeame desirable to
substitute other enactments in lien of the Im-
perial statute.  The preamble of our statute, 12
Vic., cap. 19, refers especially to the inconve-
piencies of requiring the warraut to issue by the
Governor, to siguify that a requisition had been
made by the authority of the Uunited States for
the delivery of the offender, and to require all
justices, &, to govern themselves accordingly,
and to aid in apprehending aod committing to
gool the person accused, for the purpose of
being delivered up to justice, according to the
provisions of the treaty. After further declaring
it expedient to make provision for carrying the
treaty into completo effect within this Province
by the substitution of other enactments in lieu
of the Imperial Act, the Tegislature proceeded
to pass the statute of 1849, which was amended
by the act of 1861, and by both these enact-
ments the initiatory proceedings to arrest a
fugitive from justice from the United States
may be taken without any warrant from the
Governor.

The effective words of the last Act are that
upon complaint, made under oath, charging any
person found within the limits of this Province
with having committed within the jurisdiction of
the United Stafes of America any of the crimes
epumerated in the treaty, it shall be lawful for
apy Judge, &c., Recorder of a city, &c., in
this Province, to issue his warrant for the ap-
prehension of the person so charged, that he
may be brought before such Judge or other
officer, and upon the said person heing brought
before bim under the said wawrant, it -liall be
lawful for such Judge, &:., to examine upon
oath any person or persouns, touching the truth
of such charge, and upon such evidence as, ac-
cordiug to the lnws of this Province, would jus-
tify the apprehension and committal for trial of
the person so accused, if the crime of which he
shall be so accused had been commiited herein,
it shell be lawful for such Judge or other officer
to issue his warrant for the commitment of the
person so charged to the proper gaol, there to
remain until surrendered according to the stipu-
lation of the treaty, or until discharged according
to law, and the Judge, &c., shall therenpon
forthwith tran-mit to the Governor a copy of all
the testimony taken before him, that & warrant
may issue on the requisition of the United States
for the surrender of such person, pursuant to the
snid treaty.

By the Imperinl Statute, on the requisition
being made hy the guthority of the United
States, the Secretary of State or person admiu-
1stering the government in any colony of Her
Majesty, by n warrant under his hand and seal,
i3 to siguify that such requisition has beew sn
made, and to require all justices, &c., to govern
themselves accordingly, and to aid in apprehend-
ing the person so accused. The act then proceeds

—+and thercupon it shall be lawful for the jus-
tice, &c., to examine persons under oath touching
the truth of the charge, and upon snuch evidence
a3 would justify the apprehension and commit-
ment for trial of the accused, to issue a warrant
for the apprehension of such person, nnd also to
commit the person so accused to gaol, there to
remain until delivered pursuani .o such requisition
as aforesaid.”

Mr. Justice Richey, in the Chesaprake case,
whose able judgment 1 have peru-ed with great
interest, decided on the effect of the English
statute, which is very different from: ours, on
this point. By the Enghsh Act the requisition
is mnecessary to authorise the warrant of the
Secretary of State or Governor, and that war-
rant is & condition preccdent to the issue ef a
warrant by the justice to apprehenl or to com-
mit the party accused, and when committed he
is to remain in custody until Jdelivered pursuant
to the requisition.

Our statute on the contrary, was intended ex-
pressly to render the warrant of the Governor
nnnecessary ; anl when the person is comwitted
by the judge, &ec., in this Province, he sends a
copy of the evideuce to the Governor, that a
warrant may issue upon the requisition of the
United States government for the surrender of
such persun pursuaut to the treaty. 1t does not
necessarily follow from the words of our act that
the requisition must precede the arrest or com-
mittal of the person accused.

1f it were necessary to make the requisition by
the authority of the government of the United
States before arresting a person who having com-
mitted & crime there, flies to this country, he
might escape entirely before he conld be arrested.
The delay in obtrining the requisition might be
so great that the criminal would have left the
Province, and perhaps this continent, before he
could be arrested, though the most clear and
positive evidence could be procured on the spot
to show that he had commtted the offence. [
think our Legislatuie intended to vemedy this
evil, and that the act they have passed has done
so. The provision of the treaty for the payment
of the expenses of the apprehension and dehvery
of the fugitive by the party making tae requisi-
tion and receiving the fugisive, can be literally
carried out by calling on the United States go-
vernment to pay such expenses when they make
the requisition and rece ve the fugitive, By
making the requisition they assume the respon-
sibility of paying the expenses of apprehending
as well as delivering him.

I Jdo not see sufficient reason to hold that the
arrest or warrant of commitment is bad tor not
showing a requisition from or on behalf of the
United States government for the dehvery of the
prisoner, as a person charged with the offence.
If the evidence shows he has committed tho
offence under our statute, he may well be com-
mitted until surrendered.

‘This brings me to another objection, that the
prisoner was charged in the Umted States with
the offence of piracy, and that he cannot now be
committed for the crime of robbery The charge
made in this Province, under which the prisoner
was arrested, was robbery. If the requisition
on behalf of the United States government be for
bis extradition for the crime of piracy, 1 bave
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no doubt that he caunot be surrendered uader the
warrant of commitment before us. He may have
been guilty of the crimoe of piracy in the United
States, but as this charge is one of robhery, the
fact that hie was charged with piracy there, can-
not present his being surrendered for robbery,1f
such #n offence be charged and proved agaiast
him here as having beea committed there.

. When the requisition is made, if his surrender
is demanded for any other offence than the one
charged agninst bim Lere, and for which heas
committed, as alres .y remarked, it must be re-
fused ; aud when surrendered, I apprehend that
the United States government would, in good
faith, be hound to try him for the offence upon
which he is surrendered. )

As to the merits, I think tho judges of the
Superior Courts may counsider if there is suffi-
cient evidence to justify tho committal of the
prisouer  The cases referred to by Mr. Cameron
are, in my judgment, authorizy for this poiat,
and the words of the statute of 1861 are more
in accordnnce with this view than those in the
act of 1941, By the nct of 1849, it is provided,
it on cuch a hearing, the evidence be deemed
suflicient hy him (the magistrate) to sustain the
charge.” he was to commit the offender. Under
the act of 1861, the words used ave, **and upon
such evidence as, according to the laws of this
Province, would justify the apprehension and
committal for trial of the person so accused,” he
is to issue his warrant,

I‘t‘hink the right of the court to review the
decicion of the officer who is<ues the warrant to
the extent 1 have stated, is sustained by general
principles of law as well as by the authorities
referred to, and it is one which it is not desirable
should be taken away. The sending of any man
out of'the country under a constitutional govern-
ment s a grave exercise of pewer, and ought
not to be permitted unless the right to do so is
established in the clearest manner. And when
this right extends to delivering over any of the
Queen’s suhjects to a foreign power, though
charged with a crime, a8 I am satisfied it does
under onr statate, it is not going an unreason-
able length to assert that the subject has the
right to have it placad beyoad reasonable doubt
that the evidence given to sustain the charge is
sufficient, in the judgment of the superior tribu-
nals of the country, to warrant such proceedings
being legally taken against him.

As to the ground taken by the prisoner’s
counsel that he, being a patural born subject of
Her Majesty, does not come within the provisions
of the treaty, and therefore cannot be rurren-
dered, I think it would manifestly frusteate, in
many instances, the object of the treaty, if such
a doctrine were allowed to prevail. Supposc any
one of the many British subjects domiciled in the
United States were to commit the crime of forgery
or arson, and then to fly to this country, ought
we not to surrender him on proper evidence of
h!s zuilt? As we have no means of punishing
bim kere for cuch au offence, it would seem like
affording impunity to crime to say that he should
not be surrendered.  Then take the case of
American citizens domiciled here (though not so
numerous ¢ body as British subjects resident in
the United States) if they committed any of the
crimes in this country mentioued in the treaty,

they might equally escape punishment if they
could merely pass ovor what in many parts of
the country is an imaginary line. When the in.
tercourse hetween two countrics is 80 great as
between Great Britain and the United States—
countries having o common language nnd laws,
and institutiong in many respects similar, it may
well be considered that the executive govern.
meuts who negatinted the treaty, and the legis-
intures which have passed laws giving effect to
it, intended what the treaty and those laws
affiem, namely, that all persons who commit cer-
tain crimes in one country, and ily to the other,
shall be surrendered on a proper demand, and
that any perscas whose extradition shall be de-
manded, whe shall be found within (the limits of
this Province) the territories of Her Majesty,
shall be committed to jail, &c., to be surrendered.

Whatever may be considered to have been the
general rule in relation to a government surren-
dering its own subjects to a forecign government,
I cannot say [ have any doubt, that under the
treaty and our own statute, & British subject who
is in other respects brought within the law, can-
not legally demand that he ought not to be suar-
rendered merely because he is s patural born
subject of Her Majesty.

As to receiving evidence on behalf of prisoners
against whom charges sre made as fugitive
offenders, I d> not see why the same course
shouid not be pursued as in the ordinary exami-
nation of persons charged with offences comumnit-
ted in this Province. In Wise’s Supplement to
Burn's Justice, edition of 1852, it is recommend-
ed that such evilesce be taken, if offered. The
observations of various judges are thercin refer-
red to as recommending it, and the opinion of
the present Chief Justice of England, when at
the bar, in fuvor of that course, is given. One
ground on which he based his recommendation
wag that the Imperial Act then in force, relative
to duties of Justices of the Peace ont of Sessions,
similar to our Provincial Statute of Canada, cap.
102, sec. 30 directed the magistrate to take the
statement on oath or affirmation of those who
know tho facts and circumstances of the case,
and to put the same in writing. The words of
our statate 21 Vic. cap. § are, * to examine upon
oath any person or persons touching the truth of
such charge.” This language would, in my
julgment, authovize the examiuation of the pri-
so1er’'s witnesses as much as that used in the
sectiop quoted from the Con. Stat. Can. cap. 102.

I. does not follow, however, that because the
magistrate receives the evidence of the prisoner
he must try the case and decide upon it from the
weight of evidence, or in any such view. It may
be that the evidence produced will satisfly all
parties that the accused is innocent, and it may
not be counsidere! as at all favorable to him.
After veceiving the evidence, the magistrate can
thea decide whether in his judgment the prisoner
cught to be committed for trial or not.

I believe T have expressed my opinion on most
if not all of the preliminary questions raised in
the discussion of this matter, and the most im-
portant one for the prisoner yet remains to be
disposed of, viz. : Is there such evilence touch-
ing the charge of robbery against the prisoner as
would justify his apprehension nud committal for
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trial if the crime of which he is accuszed had
been committed here ?

Taking the evidence adduced agniust the pri-
soner, thero secms to have been sufficient to war-
rant his committal. Then, has he shown by evi-
deuce what ought to relieve himc from 1he charge?

Assuming, for the present, the position taken
by the prisoner’s counsel to be correct, that we,
as belonging to a neutral nation, who have ack-
nowledged that those who are contending agrinst
the recogmzed government of the Uaited States
are belligerents, by such acknowledgment have
placed them as to all hostile acts against the
United States government in the same position
as if they were a recognized government; and,
furtber, nssuming for the present, that an euter-
prise to capture the steamer Mickigan and release
the prisoners confined on Johnson's Island,
undertaken by twenty-five or thirty men, would,
in the then status of affairs on Lake Erie and its
viciuity, be o lawful and proper belligerent act,
does the evidence on behaif of the prisoner show
that he was engaged in such an enterprise ?

The facts urged on his behalf, as appearing
from the eyidence. I understand are these :

That there was a large number of prisoners,
between two and three thousand, confined on
Johnson's Island, in Lake Erie, at the time the
Thilo I trsons steamer was captured by tho party
with which tho prisoner was said to have been
connected.

Thai «he steamer Michigan was also stationed
in the vicinity of that istand.

That two of the party who guarded one of the
witnes-es tuld him that they intended to capture
the United States steamer Mickigan, to release
their friends on Johunson’s Island.

That the passengers of another small steamer
called the Zsland Queen, captured by the party,
ere taken off and put in the cabin of the Philo
arsons under guard of armed men. That some
f these passengers were United States soldiers.
hat subsequently the prisoner dirccted the meu
aving the others in charge to wmarch their
risoners dvwnand put them into the hold, three
ta time, and they were marched down undeg
uard and put into the hold.

That whea tho boat was seized some one
remarked they were Counfederate States soldiers
rho were doing it.

That the prosecutor at the time told some of
he lady passengers of the boat that she was
captured by rebels. .
That the pilot of the boat stated that Bell,

ho was in command of those who scized the
gtzssel, azked bim if he was in charge of tho

elo Parsons, and then stated to him that he
Bell) was o Confederate oficer; that he seized
he boat and took him (the pilot) priconer ; that
ge would be obliged to submit to their doings ;

not he had arms, producing them, to compel
mn to do go. That the lady passengers of tho
aptured steamers were put on shore, under a
romise that they would not give the alarm for
gvcnty-fuur hours, aud that the male prisoners
ere sworn to secrecy.

That 1o other passenger or person on board
ghe steamer than the prosecutor was deprived of
goney or property, and that the captors acted
u the view, that baving got the boat as o lawful

prizo they wero entitled to all that belonged to
her, money as well as everything else.

That the men werc otficers and soldiers of, and
acting under the orders of, the Confederate gov-
ernment, and that the acts and conduet of the
prisoner have been assumed by that government,

And, that they hoisteu the Confederate tlag on
the vessel after she had been captured.

On the other side, it was contended th:at hav-
ing shown a taking of the money by furce and
violence, & prima facie case is male out. That
so far from the facts set up showing that their
enterprise was to capture the steamer Mickiyan
and release the prisoners on Johuson's Island,
they did not go within ten or twelve :niles either
of the steamer or Johnson's Island. That there
i3 no reason give®, nothing whatever shown, that
if they ever really intended to embark m such
an enterprise as i3 suggested, why it was asban-
doned.

That just beforo the prisoner or Bell took the
money from the prosecutor, the latter asked
them to permit him to take some promissory notes
which were his private property, amounting to
about £2,000 ; that prisoner asked to se¢ them,
and after looking at them said he could not col-
lect them, and gave them back to the prosecutor,
and Bell then said, ¢ we want your mouney,” both
having revolvers drawn at that time. Ou Leing
shown a small quantity of money in & drawer,
prisoner then said, *“ you have got more wmoney,
let’s have it,” and prosecutor tnen took a rall of
bills, contsining about $90, out of his pucket and
laid it on the desk, and Bell took part and the
prisoner part—they took the money between
them.

That some of the party on guard over the pilot
of the vessel, asked him if a banker did not live
on Grosse Isle, in the Detroit river e replied
that Ives lived there. They said, if it had not
been so late they would go and rob him.

That the clothes of the pilot of the vessel wero
taken by some of the party, and that he wished
one of them who had taken & coat of s to re-
turn it, but he refused to do so

That when they arrived at Sandwich they took
some of the furniture of the boat ashore.

That as to hoisting the Confederate flag, that
was done after dark, and then only half-mast.

That the evidence to show that the prisoner
was an officer of the belligerent power, as he
contended he was, was not sufficient, and that
the instrument called a manifesto does not show
that this prisoner was directed to engage in the
slleged enterprise, but rather that it was en-
trusted to belligerent officers geonerally, and that
pr soner was one of those officers, but not that
hie was personally directed to under:ai.. or en-
gage in the enterprise. That the assuming of
the act is equally equivocal. That the acts and
conduct of all the officers engaged in the expedi-
Jon, aud especially those of the priconer, are
assumed, but it is a matter of doubt if they were
engaged in the egpedition, and they may have
put that forward as a pretence, under cloak of
which to commit robbery. That tl ¢ instructions
to the officers to undertake the expedition were
to abstain from violating any ¢f the laws of this
country in relation to neutrality. That the pri-
soner, and those eugaged with him, did not acg
on those instructions, but in disregard of oup
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laws, and, under the pretence of being peaceable
citizens, embarked on board u vessel of, to us, a
neutral friendly power, with concealed arms, and
by force captured the vessel, and in violation of
the laws of war took from the prosecutor, a pri-
vateiudividuat and a non-combatant, a considera-
ble sum of mouey. That this act of robbery was
not at all necessary for them in carrying out the
alleged enterprise, if they really had intended to
ca.ry it out, and therefore, taking the justifica-
tion sct .p by the prisoner himself, on the ground
put by his coundel, it failed. It was farther
contended on the part of tiie prosecution that to
attempt to carry on war or cominit depredations
which are to be dignified with the name of war,
by the aid of only twenty-five or thirty men,
hundreds of miles away from the scene of mili-
tary operations, in the interior of the cnemy’s
country, remote from the ses, and to suppose
that acts of plunder cuinmitted under such a pre-
tence, would ever be considered by neutrals as
belligerent acts, was to extend the rule beyond
reazon, though such acts might have been uander-
taken uuder the direction of the belligerent
anthorities, or afterwards avowed by them.

If, on a similar matter occurring in this coun-
try, I were called upon to decide whether I would
discharge the prisoner or comtnit him for trial,
I should feel bound to commit him. I shoula
8ay, looking at all the facty as they are presented
on either side, that the conduct of the parties,
and what they said and did during the time the
veseel was in their pogssession, was of thatl equi-
vocal character that it would, in the most favora-
ble view suggested for the prisoner, be o matter
for the conideration of a jury whether they were
acting in good faith in carrying out a helligerent
enterprise, or whether they were vot cloaking an
expedition for the purposes of plunder under
pretence of a belligerent enterprise, thinking in
that way more readily to escape detection.

I have no doubt that this is the view that
would be taken of the case in England. Ia the
case of Twnan and others, in 10 L T. N. S. 499,
referred to in the argument, Chief Justice Cock-
burn, after stating that if the acts the prisoners
were cugaged in were not doue with a piratical
intent, but with an honest intention to assist one
of the belligerents, they could not be treated
28 pirates, obscrved: ¢ But then it is not be-
cause they assume the character of belligereats
that they can thereby protect themselves from
the consequences of acts really piratical. Now,
here it is true that the prisoners at the time
said they were acting on behalf of the Confeder-
ates, and that was equivalent to hoisting the
Confederate flag.  Bnt then pirates sometimes
hoist the flag of a nation to conceal their real
character. No doubt, prima facie, the act of
seizing a vessel, saying at the same time it is
seized for the Confederates, may raise & presump-
tion of such an intention; but then the circum-
stances must be looked at to see if tho act was
really done piratically, which would bo for the
Jury, and [ cannot say that the magistrate was
not justified ie committing the prisoner for trial.”
Crompton, J., in giving his judgment, said :—+ 1
cannot say that the iaagistrate, in his discretion,
ought not to commit them on the grouud that
the act done was something like a belligereut act.
For looking at the surreptitious way in which

the prisoners went on board and took the vessel,
there was evidence before the magistrate that
this was pirnoy. Upon this I quite coucur with
my lord, because it is not for us to weigh the
effect of the evidence, which is for the magistrate,
and ail we can consider is whether there is
enough to justify a commital, and 1 agres with
my lord that we cannot say that there is not.”
In conclusion, he gaid :—* If, therefore, this was
a belligerent act, the prizoners are cutitled t¢
our judgment, but if not, and I think it was
not, but piracy contra jus gentium, in my view the
case is not within the statute.” Mr. Justice Black.
burn said :—** It strikes me that there was such
an amount of evidence of its being piracy jure
gentium, as, if the ¢ase had been before a jury,
the judge would not bave heen justified in with-
drawing it from them ” ‘¢ Asto the evidence,
its effect would be for the jury, and though the
Confederate States are not recognized as inde.
pendent, they are recognized as a belligerent
power, and there can be no doubt that parties
really acting on their behalf would be justified,
But the case is one of piracy by the law of
nations, in which case men camnot be given up,
hecause they can be tried here, or it is a case of
an act of warfare, in which case they canpot be
tried at all.”

Entertaining the opinion I have expressed, it
is my duty to declare that the learned Recorder
wag warranted in deciding to commit the prisoner
for the purpose of being surrendered. As long
as the Extradition Treaty between this country
and the United ‘States is in force, it ought to be
honestly carried out, and in all cases whero the
evidence shows that an offence has been com-
mitted, though there may be conflicting evidence
as to the facts, or dirferent conclusions Jdrawo
from the facts, yet in those cases where we
would commit for trial under a similar state of
facts in this country, we are equally bound to
commit to be surrendered for trial under the
treaty and our statute paseed to carry it cut.
We 1must assume that parties will have o fair
trial after their surrender, or we ocught not to
deliver them up at all, or rather ought ot to
have agreed to do so.

In conclusion, I will merely add that if it
should be necessary to go into the question how
far enterprises, such as it is now contended by
the parties who seized the Phdo Parsons they
were engaged in, could properly (uoder the cir
cumstances attending that seizure in the inland
waters bordering on this country and the Unitel
States, wholly within the jurisdiction of the two
countries) be considered a belligerent act. when
undertaken by such an insignificant number of
persons, and in the way it was conducted by
them, I would require more time to consider and
di~cuss the question than [ have as yet been able
to give to it.

IfacarTY,S.—The evidence against the prisoner
shows that a violent act of trespass has been com-
mitted on person and property that a man has
been robbed within the United States jurisaiction
and that the person charged with these acts is
found here, The learned Recorder has found that
tho evidence sufficiontly warranted his being ar-
rested and committed to abude the action of the
executive under the treaty. We are asked nowte
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gay that there is no evidence legally warranting
guch action.

Qu the raerits the defence is that the alleged
robbery was simply an cxercise of a belligerent
right in taking money from a prisoner of war~—
that it was & mere subordinate incideut ina
Jawful act of hostility, viz: the capture of an
enemy '« vessel on an expedition for the further
capture of a war-ship and the release of Cou-
{ederate prisoners.

In considering this plea T will assume that the
documents from Richinond given in evidence are
genuine,  Itbecomes most important to consider
whether the prisoner when he took Ashley’s
money was in good faith proceeding on the war-
Like enterprise in question, or was using it as
a pretext to cover vulgar robbery. No act was
done nor any attempt wade on the United States
steamer or the island, uor any reason apparent
on the evidence why the alleged design was
sbandoned. Itlsconsistent with all that appears
that the warlike enterprise was a mere pretext
and plunder the actual object. On the other
band it may be true that the prisoner was in
goed fuith engaged on the alleged attempt. But
would any judge or magistrate hesitate to say to
a prisoner urging such & defence under such un-
precedented circumstances, ¢ Your defence may,
perhaps, ultimateiy be established. I am not
trying you, or deciding finally on your guilt or
innocence. A prima firce erime is proved against
you, antl [ must send you for trial ; you can thus
try to rebut the presemption arising from your
acts.” If we decide that this is not enough to
warrant his commitment for trial, we assume, I
think, a most serious respoosibility of holding
that the facts in evidence do not disclose any
offence—that all the prisoner’s conduct was a
legitimate act of open war—that the meney in
the pocket of an unarmed purser of a Lake Erie
commercial steamboat was lnwful prize of warto
iwenty or thirty men cowing on board in the
guise of ordinary passengers at American and
Canadian ports, with hundreds of miles interven-
vening between them and the nearest spot where
their alleged country’s flag was flying, or a fellow
soldier in arms.

No writer of repute seems to distinguish with
a firm hand the point where war endsand murder
begins— between lawful prize and petty larceny.
Many jurists tell us how they think war should
be waged in the light of improved civilization,
but seem to shrink from the definition of settled
principles governing its conduct. We are not
referred to any case at all resembling that before
us; it must, therefore, be judged on its peculiar
facts.

I hesitate not to state my own opinion that
such couduct as the prisoner’s, under such cir-
tunstarzes, rebuts any clear conclusion that this
was an act of war, and as such protected from
the operation of the criminal law, so that the
nvertigating judge should hold that & prima fucie
¢rse was not established fully warrunting the
placing of the accused on his trial, and then
leaving him to his defence, if he can maintain it.
1 consider the avowal or adoption of the aileged
enterprise by the Confederate President as not
affecting the duty of the Recorder in dealing
with the cac~  The prisoner can have, I pre-
8ume, the {u 1 benefit of that document on his

trinl.  The alleged assumption of responsibility
for his acts by his superiors, is vather a mntter
between them and the United States thap betweon
the latter and us. It might bo a dangerous courso
for & neutral to accept asg conclusive from n bel-
ligerent power, with whom it has no diplomatic
relations, an avowal of acts so very equivocal /s
those of this prisoner, and so opposed to the
ordinary ideas of modern warfare. It wasin no
way necessary, nor as far as the evidence indi-
cates, conducive to the success of the alleged
cnterprise, for-the prisoner and his friend to take
the purser’s money. 1 do not feel pressed by
the suggestion of counsel that the United States
can equally demand the extradition as a murderer
of a Confederate officer or soldier killing a Fed-
cral in battle. The mere statement of this case,
and the fact that a state of war is admitted to
exist, would answer the demand. Either belli-
gerent flying from the pursuit of the other is
safe within our border, and no argument can
torture his acts done in ordinary warfare (as it
is well understood by the common sense of every
man, but not so easily defined by reference te
international law) into those of a criminal within
the Ashburton Treaty.

Had this prisoner been arrested on the wharf in
Detroit, a< he stepped on board tue Lhilo Parsons
and avowed and proved his character of a Con-
federate officer, be would have been in imminent
danger of the martial rule applicable to a dis-
guised euemy. IHad he been secretly joined
there by twenty or thirty persons starting over
from the neutral shores of Canada, and then by
a sudden agsanlt destroyed some national pruper-
ty, or seized a vessel lying at the wharf and taken
the money from the unarmed crew, I think they
would, if captured in the act, have great difficul-
ty in maintaining their right to be treated as
prisoners of’ war, with no further responsibility.

In the Russian war I think we should bardly
bave allowed such & mild character to a like
number of Russians coming over stealthily from
tho friendly shores of Detroit to burn, slay and
plunder in Wiodsor.

Al the prisoner’s conduct, while within our
jurisdiction during this affair, repels the idea of
legitimate warfare. A British subject, without
the Queen's license and against her proclamation
in the service of one of the belligerents, acting
in concert with persons leaving her ports on the
false pretence of peaceful passengers, to wage
war on a friendly power—no act of his raises any
presumption in his favor of his being in good
faith o soldier or sailor waging war with his
enemy.

I think the only just course open to a Canadian
court is to decline accepting either the prisoner’s
statement or his slleged employer’s avowal of
his acts as conclusive of the proposition that his
conduct was war and not robbery—it should
accept the evidence offered as establishing a
prima fuacie case of guilt sufficieat to place the
prisoner on his trial and to call for his defence.

The whole burden of proviog that the transfer-
ring of the money from Asbley’s pocket to that
of the prisoner and his friend doe- not Lear the
complexion, that men of plaiu understanding
must, under the circumstances, attribute to it,
must be thrown upon the prisorer.

1 think I am bound to comstrue & treaty so



50—Vor. T, N. &]

AW JOURNAL.

[February, 1863

C. L. Ch.)

In r¢ Bexxser G, Beniey.

(C. L. Ch,

made between my Sovercign and her ailyin a
Iiberal and just spirit, not laboring with eager
astutencss to find flaws or doubtful meanings in
its words, or in those of the legal furms required
for carrying it into effect.

We are to regard its avowed object—the allow-
ing ot each country to bring to trial all prisoners
charzed with the espreased offences.  Neither of
the parties can properly have any desire to pre-
vent such trinl, or to chicld a pestible offender.

If the position of the case were reversed, and
the prisoner had done the acts complained of in
this country, and claimed to be a belligerent as
against our Sovereign, I think any Canadian
Judge or magistrate would commit him to trial
for robbery, leaving him to plead bhis belligerent
position at his trial for what it was worth.

I have necither the desire nor the right to
assume that he will not be fairly tried in the
Unitel States. The treaty is based on the as-
sumption that each country should be trusted
with the trial of offences committed within its
jurisdiction.

I thivk the prisoner should be remanded on
the Recorder’s warrant, which I think is not
open to any valid exception. Had I differed
from the resuit arrivad at by the Recorder, 1
should then have to consider a doubt more than
once expressed whether any judge can review his
decision,

Jony Witson, J. — The prisoner is charged
with robbery, which is *¢ the felonious taking of
money or goods of any value from the person of
another against his will, by violence or putting
him in fear of purpose to steal the same.” That
he is guilty prima facie has not been denied ; and
being here, Ins counsel says, 1st. He is a British
subject, and cannot be sent beyond the kingdom
for trial against his will, and the treaty is not
broa:l ennugh to include a subject of the Queen.
Zudly. e says he is » beligerent, and claims
his rizht as <uch; 1st, because he holds a war-
rant as acting-master in the navy of the Confe-
derate States of America; 2ad, becaase the
seizure of the steam vessel, the 4o Parsons,
was an act of war undertaken with the intent to
liberate certain Confederato prisoners of war,
confined on Johnson’s Island, near Sandusky, on
Lake Erie; 3rd, because the act of robbery
charged is ot most an excess, and at all events ig
merged in the higher beltigerent act; 4th, be-
cause ho says that, although he can show ue
order directing what he did, he has a manifesto
signed by the President of tho Confederate States
assuming the act by thege States, and therefore
he is not subject to committal for extradition
under the treaty and the pro.isions of the 24th
Vic. cap 6; aud lastly, he says the warrant of
commitment contains no adjudication thac the
evidence sustains the charge.

The learned Recorder had equal jurisdiction
with the judges of the superior courts of law to
commit the prisoner for surrcoder uander the
treaty, according to the provisions of our statute
to carry it into effect. Strictly speaking, the
presen. application might have been disposed of,
by simply examining the warrant uander which
the prisoner had been committed, to sec whether
on its face it contained a sufficient charge of
crime to justify his deteation for extradition.

All the proceedings in this matter are now be.
fore us on a writ of certiorari, issued irregularly
perhaps, but at tho instance of the prisoner. &
is proper that a case of grave importance should
be heard at length, so that all doubt should be
removed, and it has been thus heard.

It has been urged that the prisener, beings
British subject, cannot be seat from the Provines
against his consent for trial in a foreign country,
and that the language of the treaty ought not tc
be so construed ns to give this power. In Vattel,
book 2, ch. 6, 8. 76, it is said, ** that since the
Sovereign ought not to suffer his subjects tc
molest the subjects of other States or do them ap
injury, much less to give open audacious offence
to foreign powers, ho ought to compel the trans-
gressor to make reparation for the damage or
injury, if possible, or to inflict on him an exem-
plary punishment, or finally, according to the
nature and circumstances of the case, to deliver
him up to the offended State, to be there brough:
to justice. This is pretty generally observel
with rospect to great crimes, which are equally
contrary to the laws and safety of all nations.
Assassing, incendiaries and robbers, are seized
everywhere at the desire of the Sovereign in
whose territories the crime was committed, and
are delivered up to his justice.” DBut the words
of the treaty are ¢‘all persons” who shall be
charged with any of tho crimes meationed there-
in shall be surrendered. There can be no dcubt
but that the words of the treaty include British
subjects. for it was made in accordance with the
comity of nations, as Vattel shows. A Dritish
subject ought to know that when acting contrary
to his duty as a loyal subject, ir violation of the
Queen’s proclamation, and against the Foreiga
Enlistment Act, he is not to be favoured
setting up the commission of any State, far
less a State not recognized as a nation, to give
him the rights of a belligerent in his ows
country, to escape the consequences of erime
committed in the United States. The evideuce re-
turned to us shows zrima fucte that the prizoner
committed a robbery in the State of Ohio, one
of the United States. But it is answered, first,
that he held a commission as acting master
in the navy of the Coofederate States. The
holding of this or any other commission does not
authorise him, under an order or mero motu, to
wage war from a neutra! territory on the uoof-
fending and noun-belligerent subjects of the coun-
try at war with the confederacy whose commission,
hebolds. Theevidence, however, does not prove
such a commission, for he fails to show his compli-
liance with its conditions. e says he seized the
Philo Parsons as an act of war, with iutent to
liberate the prisoners on Johnson’s Island, but
for this act he produces no order of any superior
officer, and the evidence does not show that he
had any such order. He says this robbery was
at worst an excess of a belligerent right, which
was merged in the principal act Now, what
was the principal act of war performed ?  Under
the pretence of being a passenger, he went oo
board a freight and passenger steambont at
Detroit. As a favor, he requested the master to
touch at Sandwich, & DBritish port, to take i
three persons as passengers, which was dooe
The boat proceeded on its regular voyage to
Amherstburg, & town in this Province, near the
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bnouth of the Detroit river, nbout fourteon miles
fbelow Sandwich.  Hero about twenty men,
Blreased o the ordinary attire of the farming
heople of the United States came on hoard the
Bstcamer, with (ne rough trunk, tied round with
k. cord, and no other baggage. They were sup-
bosed to be citizens of the United States return-
Bag to their homes alter an absence to escape
Rhe draft for the rceruiting of their army.
fruc prisoner and his three followers affected
mo kuowledge of the last twenty. The course
of the veasel to Sandusky, from the mouth of
the river, was south-east. She Lad to pass a
umber of islands, the northerly are British, the
Bpoutherly are American. The boundary line of
Riis Province runs north of the Bass Islands, and
Rhence between DPele Island and Kelly’s Island.
Mobneon's Island is said to be fourteen miles
from this Island, and two miles from Sandusky.
Wothing occurred to excite suspicion or cause
mlarm until the bont was clearly within the ter-
kitory of the United States Suddenly the pri-
lponer presented a revolver at Ashley, and drove
im, at peril of his life, into the ladies cabin.
Bell, one of his confederates, overcame the mate
En a similar manner. The other twenty, more
r less, rushed to their trunk, armed themselves
ith revolvers and hatchets which it contained,
cted under the orders of Bell and the prisoner,
nd the boat became at once under their control.
o far, neither of the leaders declared his reason
or this proceeding. It was said by the two men
ho guarded Ashley, that their object was to
iberate the prisoners on Johnson’s island. After
ome hours tho boat landed at Middle Bass
eland, having taken possession of a small steam-
oat, the 7Zsland Queen. At this island, just
eforo Ashley was put on shore, Bell and the
risoner, ywith revolvers to enforce the command,
eranded his money.,  After getting what was in
is drawer, the priconer invisted he had more, and
shley took from his waistcoat pocket a roll of
ills, about $80 he supposses, which the prisoner
nd Bell share between them. Jn the meantime,
ke mate with others were in the hold of the
cssel, and she sailed. Before day the mato was
alled upon to sail the vessel for the Detroit
iver, which was reached about daylight. En-
viry was made as to whether a banker did
ot ive on Grosse Isie, and it was suggested that
ut for the lateness of the hour they would have
obbed him. The course of the vessel was con-
inucd up tho river in tho British chanael to
andwich, where the boat was stopped, some
00ds taken from it, and then abandoned. The
ctors in the affair at once dispersed. We are
ow asked to consider these proceedings, so
fnean in their inception and 80 iguoble in their
glevelopment and termination, asacts of war, and
go sccord to the prisoner belligerent rights.
BVhat is there in all this which constituted the
et of war ?  If the object were to release the
risoners, from all that appears they never were
nearer than fourteen miles to Johnson's Island.
#'as the scizure of this unarmed boat per s¢ an
Act of war 2—for it has been argued that the
gobbery was merged in the higher act. The
Beizure of the boat, for whatever purpose, was
dne thing, the robbery of Ashley quite another,
@ nd_ in no way that we see, in furtherance of the
#esign now insisted upon, or at all necessary for

its accomplishment. But is not the good faith
of the enterprise matter of defence which a jury
ought to try? Such a trial can only be had
where the offence wag committed, and we caunot
doubt but justice will be fairly adnunistered
there.

Wo are told that altbough the prisoner cannot
show orders nuthorizing what he did, he has the
manifesto of the President of the Confederate
States avowing the act and assuming it, and there.
fore he is not at all subject to thischarge. We ac-
cord to the Confederacy tho rights of a belligerent,
as the Unit~d States has done from the day it
treated the soldiers of the revolted States as
prisoners of war; but there is an obvious dis-
tinction between o belligerent act done in obedi-
ence to a military order and the recognition and
avowal of such an act after it has been done.
The one is an act of war, the other an act of
an established government. The one is consist-
ant with what Qreat Britain acknowledges, the
other is not.  Fur us judicially to give effect to
the avowal and adoption of this act would be to
recognize the existence of the nationality of the
Confederate States, which at present our Sove-
reign refuses to scknowledgo.

Giving for the moment to this manifesto its
full force, it distinctiy disclaims all breaches of
neutrality ; but it is clear that this expedition
took its depsrture and shipped its arms from
our port. DBut does it assume the respousibility
of this scizure and all that was done upon 3¢
throughout? If not, it is neither justification
nor excuse. I see no authority for the doing of
the act, and no specific assumption of wha* was
done, therefore the whole justifieation fails.
Lastly, it is objected that the warrant does not
charge an offence except by way of recital, and
contains no adjudication upon the offence charged.

I think the warrant recites properly the offence
charged, and the adjudication i3 ¢ that the pri-
soner is, and stands cbarged with the offence,”
which is all that is requived.

The attitade of the United States towards us
is no concern of ours. Sitting here, while peace
exists and this treaty is in force, we are bound
to give it effect. We can look with no favor en
treachery aod fraud. We cannot countenance
warfare carried on except on the wrinciples of
modern civilisation. We muast not permit, with
the sanction of law, our neutral rights to be
invaded, our territory made the basc of warlike
operations, or the refuge from flagrant crime.
DPeace is therule, war the exception of our iinses,
Equivocal acts, criminal in their pature, :aust be
taken most strongly against tho:e who, under
pretence of war, cowamit them.

For these reasons I think the prisoner must be
remanded for extradition on the warrant of the
earned Recorder.

CHANCERY CHAMBERS.

(Reported by ALex. GRavT, EsQ., Barnster-al-Law, Reporter
to the Court)

——

Evans v. Evaxs.

Garnishec order—Costs.
This case (reported in 1 U.C. L.J. N 8. 19) was
brought before tho full court by way of appeal
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Crawrorp v. Brappran—PRe Stevexsoy, &c.

[Tnsol. Cases.

from the order made in Chambers, and his Hounor
V. . Spragge then s.3d, that gince giving his
judgment, he had conferred with one of the Com-
mou Law judges, and had been informed by him
that it was now the practice at Jaw to grant the
costs of a garnishee application when there was
a suflicient fund out of which to pay them; and
he accordingly, in conformity with his opinion,
as expressed in Chambers, concurred with his
Lorid<hip the Chanc lor in reversing his prcvious
decision.
Order accordingly.

CRrAWFORD v. DRADBURN.

Amendment of Lill.
The court will not grant leave to amend a bill, wheve the
proposed amendatent feuld tender dis BN of & Aflerent
pature.

Thi+ was an application fur an order to smend
the plaintiffi’s bill. The facts appear in the
judgment.

Srracee, V. C.—The bill as it stands is by a
mortgagee against a mortgagor to foreclose, it is
now digcovered \hat there was a conveyance by
the mortgagor to his son, aund the amendment
asked is to impeach this conveyance, as void
undcr the 13th Elizabethb, adding the son as a

any supplementary list of creditors, and as hiy;
rights are not affected in any way by the lis
charge, he hag no right to be keard in opposition
to the application.

Locig, Co. J.—I think the onlg question is,
whether or not Mr. Watson is & creditor: if he
ie. he bas a right to appear and be heard i
opposition to this application, although ng
named in the statement of linbilities annexed 1
the deed of composition. DBy sub-sec 6 of sec
9 it is provided that *“ upon such apptication any
creditor may appear and oppose the confirmxtioe
of the discharge,” The right to appear is not
Timited to the creditors named in the schedule
Tt riay perhaps be the case that the incolvent is
only discharged from those debts named in the
statement annexed to the deed of assignment or
composition, but that is not enough: every
creidhitor has an ioterest in the estate of the
incolvent, and & right to participate in auy'
dividends that may be declar~d, and jor tha
purpese is entitled to prove hiz account and
rark upon the estate, and alco to ppose the
insolveut’s discharge. The only method of pro-
ving dzlas Ziven by the Insolvent Act is befure
the assignee, under sub-sec. 13 of scc. 55 the

- jndge has apparently only an appellaie juri.dic

party, and making all the necessary allegations -

to ring the case within the statute; this seems
to me more than a mere amendment, the added
party woull be the substantial party, and the
il wonld be of a different nature. See Smutk
v Srutk, G. Cooper, 111 ; Smith’s Ch Pr. 6 ed.
851.

Order refused.

INSOLVEXCY CASES.

(In the Tnsolvent Court for the County of Wentworth.)

Re STEVENSON, AN INSOLVEST.

A creditor, althaugh not named n the sehedole annexed {0
e deed of acsiepinent or eatnposition made by the insol-
vent. may oppose the coufiriuanon of s discharge.

The inwoivent shoull be present when application is mada
fur the confirmation of hie disehrge
prond before the assignee, aud not Lefure the yndze.

The insolvent applied for a confirmation of the
discharge executed by f majority in number of
his creditors for sums of £i00 2nd upwards, and
representing three-fourths in value of the lia-
bilides mentioned in the stitement annexed to
the deed of composition executed by him and
Hled in coart.

Oune James Watson appeired claiming to be a
creditor, and to have s right to ohject to the
confirmation of the discharge; bis name did not
appear in the statement of liabilities prepaved
by the insolvent, and aunexed to the deed of
composition. He alvo contended that the in<ol-
vent shoutd be presont in orler that he might
be examiued pursuant to sub-sec. 3 of gec. 10,

Sadlar, for the insolvent, stated that he dis-
puted the claim of Mr. Watzon, and argued
that Wat<on hard no vight to be heard in oppo-i-
tion to the application: that hls claim, if be has
one, would not be barred. as sub-vee, 3 of sec. 9
only hiceharges the im~ulvent {rom the liabilities
which are mentigred and set forth 1n the state-
ment annexed te the deed of assignment, or in

Debts must be -

tion in respecy of thz provieg of debts.

In this case, on veingsat «fied by affidavit that’
& bena fide claim to rank as 2 creditor is made by,
Mr. Watgon, I shall adjrurn this meeting, in order,
to enable him to prove his debt before the assig-
nee. I think, too, that the ingolvent should be
present when application is made for the confir-
mation of his discharze, in order that he way be
examined, if any creditor desires to do so.

Ix Tas MatTER OF HamiLron axo Davys
1NSOLVENTS.

A pereon summens f as 8 witnosc einnnt refuse tn cive otk
d-nce respeoiing hug own deslings weth the s 1vents by
abefn s diw e s s ereditor.

T. C M, a confidential clerk, and manager of
the busiuess of the insolvents, was summoned
as a witness at the iostance of the assigness, by
a judge’s order granted under the authority of
sub sec. 4 of sec 10 of the Insolvency Act.

In the books of the estate he appeired as s
debtor to a considerable amouut, but c'aimed to
be 2 creditor, alleging that he had a set off ex-
ceeding in amouut his indebtedness to the cstate.

After being csamined generally touching the
estate of the insolvents, he was acked about s
own account, when he objected to produce it. or
give cvidence respecting his owu dealings with
the incnlvents.

Sadiar, for the witness, contended that a cre-
ditor has no right to examine another crelitor
about his ¢'aim against the estate until he secks
to prove his acconnt, and to rank upon the estate:
that it would be uujust to compel the witnes®
give such evideuce. 8s his statement mxht be
used agsinst him, white he could not use them
in lus own favour.

logie, Co. J.—Under sub-sec. 4 of scc. 10,
any per-on may be examined as to the catate ¢t
effects of the insolvents, but only on a juldge’s
ovder granted upon petition ; no judge acting ia
insoivency would allow a witness who claimed to
be a creditor to be examined at this stage of the
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proceedings touchiag his own account, unless it l other prisoner had been arrested, were found a

appeared to him necessary in the interest of the
creditors that he shoald be so rasmined. In
this case the wituess was manager of the busi-
pess of the ingolvents; in the books kept chiefly
by himse:f he appears to be largely indebted to
the estate, and his claim, which is in the nature
of a set off, arises out of lis transcctions with
the insolvents; and I think it is necessary, in
order to ascertain whether the debt apparently
due by the witness is au asset or not, that he
should answer the question put to him respect-
fog his own accouut.

The witness theu produced his account, aud
an adournment wag asked for and granted. At
the next meeting, before resuming the exami-
nation,

Locte, Co. J., snid—At the time of granting
the adjournment. I was asked to look into the
poiut raised by Mr. Sadleir; I have done so,
gad I am of opinion that my decision was cor-
rect.  The cases of Fr parie Gooldie, 2 Rose,
330, cited in Deacon & DeGex Dank.aptey Law,
165, and Ex paric Chamberlan, 13 Ves. Jr. 48i,
are in point. In the last case, the Lord Chan-
cellor (Eldon) said, ¢ The Commissioners must
proceed with the examination, as, slthough the
witness thinks himself a creditor, be may uot be
s0.” And again, ¢« The question whether the
testimony will be useful or useless i3 very differ-
ent fiom that of the right to examine; what
may be tbe effect is for the commissioners to
decide, bul the wiiness cannol set up the olyeciion,

ENGLISH REPORTS.

Rraina v. RoBINSON AND ANOTHER.

On an indictment for feloniously raceiving goods, knowling
thete to have been stulen. it is unsafo to convict a party
s racerver on the evidenco of tha thief, unless it is coa-
firmed.

02 au indicement for stealing and receiving a mixture, it
appeared that the thief had st len 1wo sorts of grain, and
then mixed them and sold thew to the prisoner:—Flid,
that the Jatter could not be convicted v such an indict:
ment; and thete being no evidence but that of the theef,
the Judge would unt amend.

[Hertford Crown Court—Spring .Assizes, 1851.]

Indictent against one Saunders for stealing:
nd against Robinson for feloviously receiving.
he indictment alleged that Saunders, *one
ushel of a certain nixture consisting of oats
ud peas, the goods of his empioyer, feloniousty
id steal, take aud carry away;” and that Robin-
on, *“ the goods aforesaid, so as aforesnid felon-
ously stolen, feloniously did receive, he theu well
;powing the said Zoods to have been stolen.”

Second count, that Robinson feloniously did
eceive one bushel of a certain mixture consist-
ag of ocats and peas, of the goods, &c., which
aid goods had been stolen, he then well knowing
hem to have been stolen.

Saunders, the thief, pleaded guilty.

Robinson, the receiver, pleaded not guilty.

Abel, for the prosecution.

Codd, for the defence.

The prosecutor had knowa the prisoner Robin-
on for years and had receatly sold bim various
orts of corn. Before the theft the prosecutor
ad miseed onts and pens. acd his osts were pe-
uliar. On tbe prisoner’s premises, after the

quantity of mixed oats and peas, aud the jruse-
cutor belicved the oats were bis, but could not
positively identify thewm, mixed as they were.
The only other evidence was that of Sauuders
the thief, who swore that the priscner asked him
to ¢‘get” him some corn, and afterwards bought
it of him and gave him a shilling for it, and told
him to ¢ say nothing sbout it.”

Porrock, C. B., advized the jury to acquit the
prisoner; it being perilous, he said, to convict a
person as receiver on the sole evideuce of the
thief. This would put it in the power of a thief
from malice or revenge to lay a crime on anyone
sganst whom he had a gradge. And here there
was no adequate confirmation of the thief’s
evideace.

The jury, however, after consideration desired
to return a verdict of guilty.,

PorLrock, C. B., however, declined to receive
it or allow it to be recorded, and directed them
to find the prisoner not guilty, as the cvidence
failed in point of Jaw. The indictment charged
a receiving of a mixture which had been stolen,
knowing it, i e. the mixture, to have been stolen;
but the evidence of the thief, if believed at all,
wae that he stole pure oats and pure peas, and
then mixed them and afterwards sold them to the
prisoner, so that the one prisoner did unot steal
& mixture, and the other did not receive, as the
indictment alleged, a ** mixture’” which had been
stolen, for the mixture had not been stolen.

The jury, however, still declined to return a
verdict of not guilty, declaring that they deemed
that when the thief mixed the oats and peas it
became & ¢ mixture.”

Porrock, C. B., with some firmness, told the
jury that they were bound, on his direction in
point of law, to return the verdict he directed.
He explained that the facts only were within
their province, the la6w was in bis ; and although
he did not infringe on their province, he could
not permit them to invade bis. He peremptorily
directed them, therefore, to return a verdict of
not guilty.

The jury, aiter some hesitation and with great
reluctance, at length, accordingly, returbe 1a ver-
dict of not guilty.

GENERAL CORRESPONDENCE,

Calls to ihe Bar — Improvement of the
Professiun.

To Tt Epitors oF Tie Law Jourxnal.

GexnTLENEN,—Will Fou allow me to trespass
on your space to make a few remarks as to
the letter of ““ A Barrister,”’ in the first num-
ber of your new and very convenient edition
of your valuable paper.

I am not satisfied myself that our Law
Society has shown quite enough pluck in
dealing with some of the black sheep of our
profession. No doubt their duty in this res-
pect is very difficult, snd requires great judg:
men? for its proper discharge, but it is one of



54—Vor. I, N. S.]

LAW JOURNAL.

[February, 1865.

T T T T T T p———

Couurw(\\m NCE.

most vital importance to us, and such an
independant body as they are should act fear-
lessly, if necessary, in discharging it. They
ghould ever remember, that the care of the
profession is the most important trust confided
to them.

As to numbers, a reasvnable premium on
articles will at once reduce the increase in
that respect, so we have the remedy in our
own hands. I believe the examinations
reasonably good, if rigidly exacted, but no
stipulations as to the amount of knowledge
required are of any value unless they are
acted up to strictly. The great advantage, to
my mind, of the premium system is, that it
will prevent a great many from entering the
profession who are so utterly without means
as to be unable to resist the great temptations
offered them in a profession like ours. The
question with these poor young fellows, after
they are once floated in the profession, is one
of exisfence.  The fees, if proper ones ouly
are charged, are low e¢nough now, but they
must get a living, and, if it can only be
obtained by cutting down, that course must
be resorted to. ¢ Cuttingdown” is dishonor-
able, and dishonorable ccnduct in one of our
profession, not only reflects disgrace upon the
whole of us, but utterly does away with all
hope of unity among us, as we can place no
confidence of any kind in a man who is nat
aware of what honour is. When he has once
set at nought the good opinion of his fellows
in this respect, where is he to stop! e hag
forsuken the only guide to a respectable and
respected career, and all hope of the position
of the ;rofesswn bemg upheld by him is at
an end.  With a premium system we should
have no lack of good men. We don’t want
men without the education, and, as far as is
possible, the habits of gentlemen, and young
men of promise could casily obtain the money,
either by their own exertions or through their
friends.  Besides this, by lessening the num.
bers it must be remembered that we should
make the business more valuable to those in
the profession, and consequently the induce-
ments to enter it greater even in a pecuviary
point of view., I will ot intrude on you at
greater length at preset, but remain,

Your obedient servant,

) A BaRrRISTER.
February 7, 1865.

[We publish most gladly the communication
of our valued correspondent, in the hope that
owing to suggestions thus made and thus
published, those who have the power and upon
whum restg the duty of promoting the welfare
of the profession, will be thereby guided to a
rigit conclusion.—Eps, L. J.]

Garnishee costs.
To tie EpiTors oF T Law JOURNAL.

Gextiewex,—The case of Frans v. Frans,
in Chambers in Chancery, is of so mucl: im-
portance to suitors that I hope you will allow
me to make a few remarks on it.

One might have hoped that a Judge in
Chancery would have acted upoa as well as
taken a more equitable view of the question,
as to allowing plaintiffs their costs in these
cases, but as the Vice-Chancellor says, that
court i3 bound by the decisions of Courts
of Law, and we are remanded back to these
courts for redress. I beg to suggest, through
you, that the whole profession should unite in
endeavouring to obtain an alteration of the
law as at present acted upon in these cases.
The present decisivn was made by the late
Chief Justice Robinson in 1857, in Chambers,
It does not appear whether there was any
argument on the point or no, but the order for
the judgment creditor to be allowed his costs
was refused, “on the ground that this is a
special provision for the accommodation of
the creditor, and therefore it is sufficies * for
him to receive the designed benefit by pu_ ing
for it. A judgment creditor is not entitled te
put the debtor to additional cost by asailing
himself of a special provision of this kind
instead of pursuing the ordinary method.”

No one has more respect for any decision
of the late Chief Justice than I have, but I
submit that he has taken an utterly erroncous
view of the duties of the court in this respect.
He says that ¢ this is o special provision for
the accommodation of the creditor and there
fore it is sufficient for him to receive the bens
fiv by paying for it.” But what Lenefit does
he receive if he is absolutely prohibited frow
availing himself of this accommodation. Aud
set this oceurs every day. A judgment debtoz
goes away to the States leaving nothing cul
lectable behind him but a consiberable numbet
of smal} debts, collectable only in the Division
Court. The unfurtunate ereditor cannot dis
cover all these debts at once g0 as to include
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them in one order, and of course is not justified
in delaying to secure the debt that he does
know of till he bas sufficient information as
to the rest, so he is obliged to take out a
Dumber of successive orders—the expense of
which probably amounts to nearly as much
48 the sums collected. This may, and proba-
bly does occur every day, and why are our
Judges to say to the plaintiff, < Although
Yours is a just debt, and we give you full
Credit for havieg done no more than your
duty to yourself in trying to collect it—and
that Ly the only means in your power—and
elthough it is wholly owing to the conduct of
the defendant that you have been obliged to
eur this expense, we leave you to pay the
Whole of it, even though it should exceed the
Bwount collected.”

. We lawyers are not interested in it, because
we are called upon to act for the plaintiff
We get our costs at any rate, and therefore are
™ from any charge of selfishness in urging
18 question, so let us see what the Statute
Sayg upon the subject.
Section 299 of the Common Law Procedure
% says, < The costs of any application for
%% attachment of debt under this Act, and of
Suy Proceedings arising from or incident to
tch application, shall be in the discretion of
eﬂ? Court or judge.” And yet what is the
<%t of all pur courts and all our judges act-
thg Upon this decision, but to say, ** It is true
;8 the Jaw expressly vests in us a discretion
Bach and all of these cases, but the late
the‘E[ Justice refused relief in one case, and
Tefore we set aside the words of the Act
ase":fuﬂe to exercise any discretion in any
Or the {uture.”
son OPing that our courts will be moved at
© very early period to take a different
W of their duty in this matter,

I remain, your obedient servant,

Vie

AN ATTORNEY.

« [There 5, much force in the argument of
ks o At

™ orney.” We have always felt with
0 goq “;Pr()per effect has not yet been given
Agy, 99 of the Common Law Procedure
Utag) mt 18 not usual to grant an order for the
ex%:"“t of debts till the ordinary remedy
to y, o Eon has failed to produce fruit. And
re&ult? :38 ‘he'blame to be attributed for this
ag | ertainly not to the plaintiff. Ile
® Tiyht to realize the amount of his

i ]
judgment, and when using the proper and
necessary remedies in that bebalf it is not fair
that he should be obliged to pay nearly as
much for the remedy as his claim is worth.
Our correspondent will find, however, upon
reference to another column, that the decision
in FErans v. Evans has been reversed, and that
the Court of Chancery has, very properly,
placed the interpretation contended for by him
upon the section referred to.—Eps. L. J.]

MONTHLY REPERTORY,

Q. B.

Crim. Con.—Staying action till particulars given
—Novel application.

EcuriN v. Brapy.

In an action of crim. con. application was
made on behalf of defendant to stay the action till
plaintiff should give the particulars of the times
and dates when the alleged criminal conversation
took place with plaintiff’s wife. 'The declaration
was in the common form. The defendant’s affi-
davit stated that he entirely denied the allega-
tions, and had no idea or knowledge of the times
and places when the alleged crim. con. took
place, and that it was necessary for his defence
that he should have intimation of particulars
referred to. The Court wasunanimous in refus-
ing a rule. (9 8. J.241)

C. P
Foy ET UX. v. Loxpox B & S. C. R. W, Co.

Ruilway — Negligence — Injury to  passenger.

When o train, in which A. was a passenger,
stopped outside a station, at a place where there
was no platform, A. was told by one of the rail-
way porters to get out as soon as she conld ; and
instead of stepping on the two steps of the car-
riage in succession, and from the lower one to
the ground, she took a gentleman’s hand and
jumped from the top one and was injured; it
wus held by the court that there was evidence of
negligence to go to the jury ; and the jury having
given a verdict for the plaintiff, the court refused
to interfere. (13 W. R. 203.)

EX. BagER v. LANE.
Interrogatories—Libel.

Interrogatories in an action of libel disallowed
on the ground that the answers would tend to

criminate the party interrogated. (13 W. R.
293.)
D. & M. RE Merock.

Letter threatening a suitor—Contempt of Court.

An sttempt by a third person to prevent &
suitor from laying his case before the court, by
threats of bringing him into disgrace and disre-
pute, is & contempt of court, and subjects the
offender to o heavy fine. (13 W. R. 278.)
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DELIVERY OF JUDGMENTS.

Judgments will be delivered in the Queen's
Bench on Monday, the 6th March next, at 10
o'clock, a.m., and on Saturday, the 11th March,
at 2 o'clock, p.m.  In the Common Pleas, on
Monday, the 6th March, at 2 o'clock, p.m., and
on Saturday, 11th March, at 10 o'clock, p.in.

SPRING CIRCUITS, 1865.

Tue flov. Mr. Justice MorRrisos.

Kingston.. ......... Tuesday . . 21st March.
Brockyillo ........ Tuesday ......... 4th April.
Perth... .cecvur oo Monday ......... 10th ¢
Cornwallw....cooo. Monday .ooeeeee 17th ¢
Ottawa.... . .. Tuesday ......... 2ud May.
L'Origual.......... Tuesday ...... o Oth o«

Mr. Justicr WiLsoy.

... 20th March.
29nd +
27th ¢
11th Aprii.

Tue Hox.

Napaneg .......ce.
Picton ....... ....
Belleville ...
Whithy ...

Monday ......
Wednesday......
. Monday ...
. Tuesday ...

Cobourg... .vueee Monday ... 17th
Peterborough..... Monday ......... 1st  May.
Lindsay ........... Thursday ....... 4th «

Tue Hox. Cuter Justick oF Urper CaNapa.

Milton.....cceee «oo Monday ... 13th March.
Hamitton . . Monday .. 20th  «
Barrie ............ Mouday ......... 3rd April.
Niagara..coe eeeees Tuesday ...... e 25th w
Welland ... ..... . Tuesday ......... 2ud May.
Owen Sound...... Tuesday ... Oth -
Tue Hox. Mr. Justice HagarTT.
Guelph ... .. oo Mezday ... «s 29th March.
Brantford ......... Moaday ......... 27th <
Berlin., .ceee e Monday ......... 3rd April.
Stratford . . Monday ... 10th <
Woodstock .. ...... Monday 17th ¢«
Cayuga ....... Tuesday ... 25th ¢

Simcoe Tuesday ......... 2nd May.

ersatane s

Tue Hox. Mr. JusticE Jomx WrLsoxN.

Goderich.... Tuesday ......... 21st March.
Sarnia.............. Monday ......... 27th
St. Thomas ...... Thursday ..... . 80th o«
London ............ Monday ......... 3rd April.
Chstham ......... Wednesday...... 12th ¢
Sandwich ......... Monday ..... .. 17th ¢

Curee Justice RicHARDS.

Monday ......... 20th Mareh.
Monday ......... 10th April.

Tue Hox.

Toronto City......
York aud Peel ...

INSOLVENTS.

P, 8. S1OTEASON .. seeveeerrsssroseevnnneenes TOPOBLO
Charles J. ﬂoughwn .. Montreal.
Charles LarocGuoe weeee Plantagenet.

e Brautford,

. Thew Rivera,
. Demorestyvitle,
Ty Hlinee
. Qalt,
et bao',
Mogirenl,
Nannl.ou.
Welland,
Cobuur,e.

o Jlune vgdon,

A. Bunnell . o
Prerro Hw\r l'olh cr

Poter Aylsworth ..
‘Thomas Redner
David Catdwell .
Thos, Mahoooy
Johp Young
W, Muirhead .
John W. H. “chueidtr
Wollaston ¥. Pym .
James M S\relulau .

John €. Taylota.n Betles st

Joha Taylor .eeeeennnn. Cu Weutworth.
Witliam Douglas & Co. Mnutieal
Arthur Macbean ......

William Rice ...

Charles Latour ...
Holmes & D n.dsou
3. Craig o vovenenne
Henry Nicoll oo
Cornelius Mitcheli .
David P. Beaitie ..
Alexander F. Iﬁcautio .
Godard & Co. .
Williaw Coyne
Clark Gordon
J. Livingston
Archd. MeNedl ..
Hubert Gravel, se
B. fluctte ...,
Johin Ashton .
Samuel Ashton
Jamos McGuire
Robert Evauss ..

o Lendon,

w. Pt Lasd,
o Wrantford,
e St Thomise,
. St Thmnas,
Montreal
Stea Ly,
Grafton.
St. Thomas,
Sherbrooke,
Muntreal
Centreville,
Montreal.
we Montreal,
.. 8t. Hyaciothe,
wr Darhiszton,
... Cartwright.
S (ST UTTR

. Hamiltn.

Johu On ..o .
GQurd & Tarlten oo Cainsrille
T. & D, Brown ...... . Montreal,

we Moptaeal.
wo Moptresl

.. Turcnto.

e Quebec.

e Quelee,

w Preten,

. Picton,

M utren)

we dewgounnille,
. Tp. Bartun,

Turnbull Brodie & Co
Paul T. Ware ...
Owen Murphy
Marois & Son ...
Wm. B. Whittier
Henry Snider ...
John Tees ...
D. A, P. Watt ...
Noble C. Smith .
Jawes Creed ...

APPOINTMENTS TO OFFICE.,

SPECIAL COMMISSIONE:R.

FREDERICK WM. TORKANCE. of Montrea], Esquire
Adrsocaie, to be a Commizsioncer under Chapler 13 of thy
Consolidated Statutea of Canada, to lhqmm into the pro
cecdings conuected with the St. Albaw’s offendess. (Ge
zotted January 28, 1865.)

NOTARIES PLLILIC.
WILLIAM U. BARRETT, of Part 1lnps, Esquiro, Attor

ney a-Luw, to bw a Public hotary in ULpper Canada. (Gr
zotted January 21, 1865.)

CORONERS.
JORN GEORGE McLEAN, Esq, M.D., Assocate Coronsy
County of Lincoln. (Gamued Jauuary 'l 185 )

JOHUN H. ELLIO1T, Esquire, M.D, Associate Coroner,
County of Welland. (Qazetted Jaonary 21. 1865.)

ISSUERS OF PASSPORTS.

A. J. PETERSON, of Rerlio, THHMAS WILLE, of Belle
ville, THOMAS SPARROW, of Galt, $AMI, 8 SVADES.d
Part Colborne, and THOMAS BURGAR, of Welland, Esqn
(Gazetted January 7, 1865.)

MOSES SPRINGER, of Waterloo, T110MAS GORDON, d
Owen Sound, JAMES McG1BBON, of Lind«ay, and JA
I‘IXOLé)h‘)J of Prince Albert, Esqmres (Gazetied Janunary

ANDREW DGNNELLY, of Richmond, WILLIAM B
HAMILTON, of Collingwood, CHARLES ELLIOT, of G
bourg, \HLIIA\I WALLACE, of S «, \HLLIABI M
KI\G of Oakviile, LEWIS W. ORD. of Seafurth, JAX
THOMSON, of Uoderich, and JAMES RIDDELL, of Pat
Daver, Eequires. ((}uem:d January 38, 150,

ppm————

T0 CORRESPONDENTS.

¢ A BARRISTER "— ¢ AN ATTC..XEY "—utdir “ General Cor

rospondonce.?



