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PREFACE.

Recent legislation of a far-reaching nature has rendered 
necessary a new Canadian work on the subject of Company Law.

The authors offer this work not as a treatise on the subject, 
but as a hand-book for office practice.

Theoretical discussions have been avoided as far as possible, 
and the attempt has been made to furnish a work which will be 
practical and easy of reference.

W. R. P. P.
G. M. C.

Toronto, August, 1908.
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Chapter 10, page 133, should be Chapter 6.
Chapter 11, page 145, should be Chapter 7.
Chapter 12, page 153, should be Chapter 8.
Chapter 13, page 159, should be Chapter 9.
Chapter 14, page 173, should be Chapter 10.
Chapter 16, page 196, should lie Chapter 11.
Chapter 16, page 236, should be Chapter 12.
Chapter 17, page 266, should be Chapter 13.
Chapter 18, page 296, should be Chapter 14.
Chapter 19, page 303, should be Chapter 15.
Chapter 20, page 311, should be Chapter 16.
Chapter 21, page 325, should be Chapter 17.
Chapter 22, page 332, should be Chapter 18.

“Provincial,” headline, page 207, should be “Provisional.”



COMPANY LAW

CHAPTER I.

INCORPORATION.
1. This Act may be cited as the Ontario Companies Act. R.S.O., c. 191, 

e. i.

2. (a) The word “corporation” in this Act includes all companies, whe
ther with or without capital, and whether the capital thereof is divided 
into shares or not.

(6) The word “company” in this Act means only a company having 
a capital divided into shares.

A corporation is an artificial person created by law. It owes 
its existence to the sovereign power which created it and can only 
act within the sphere granted it by that sovereign power. It is 
an association of persons, but is, from a legal point of view, en
tirely distinct from the persons composing it. The persons coirf- 
posing it are called shareholders and any of them may contract 
with it. (Dunstan v. Imperial, 3 B. & Ad. 125, p. 132.) It is 
defined by Marshall, C.J., in Dartmouth College v. Woodward, 4 
Wheat (U.S.) 518, as, “an artificial being invisible, intangible 
and existing only in contemplation of law. Being the mere crea
tion of law it possesses only those properties which the charter 
of its creation confers upon it, either expressly or as incidental 
to its very existence. These are such as are supposed best calcu
lated to effect the object for which it was created.”

A shareholder in a company has only the right to his share of 
the profits of the company, and his interest as a shareholder is not 
an interest in the property of the company. Hindustan v. 
Allison, L.R. 6 C.P., p. 73. The assets of the company are its 
own property and not the property of the shareholders. Newman 
& Co., 1 Ch. 685 ; Reg. v. Arnand, 9 Q.B. 817. The creditors of 
a company are not ipso facto the creditors of its shareholders. 
FlitcrofCs Case, 21 Ch. 533.

1—COMPANY LAW.
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Advantages of Incorporation.

The following are a few of the advantages derived from con
verting a business into a company :—

1. By incorporation a limited liability is obtained by the 
shareholders of the company. Where a business is carried on by 
a person, either alone or in partnership with others he or they 
become personally liable for all the debts of the business. The 
creditors of the firm are the creditors of the individuals compris
ing it. Where a business has been turned into a company the 
shareholders in that company are only liable to the amount of 
stock held by them and which they have not paid for. Other 
than this they are not personally liable for any of the debts of 
the company.

By incorporation a business can be carried on without the 
individual members becoming liable, in case of failure, for any 
of the debts of that business.

Under the Limited Partnerships Act a partner may limit his 
liability in a business carried on in partnership with other per
sons but must not take any active part in the operations, 
whereas a shareholder of a company may take an active part 
and still incur no liability other than for the amount unpaid on 
the shares held by him.

2. A company is not dissolved by the death, lunacy or bank
ruptcy of any of its shareholders, whereas in the case of a part
nership, where one of the members of the partnership dies the 
firm is dissolved and the assets of the firm are divided so that the 
estate of the deceased partner may realize its share. The good
will of the business is lost to the deceased partner’s estate. In 
the case of death of a shareholder of a company the only interest 
which he had in the company, namely, his shares, can be sold 
without any change in the operations of the company.

In the case of the bankruptcy of a partner, in the case of his 
being declared to be a person of unsound mind, the same result 
follows as the partnership is dissolved, whereas no change takes 
place in the company, other than perhaps the sale and transfer 
of the party’s interest.
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3. The powers of the management of a company are restricted 
by statute and by the wishes of the shareholders, the board of 
management being given only such powers as are conferred 
upon them by the Act of incorporation, and the by-laws of the 
company.

On the other hand, in the case of a partnership there is no 
restriction of the powers of any of the partners in relation to the 
business and dire results may befall a partnership business through 
the acts or contracts of one or two of the partners on account 
of this inherent limited power. In the case of a partnership each 
partner is the agent of the partnership within the scope of the 
business and in everything connected therewith and he may bind 
the partnership firm by any act or contract, he may make which 
is within the scope of that partnership.

4. The company has greater facility for borrowing money 
through the power to issue bonds, debentures or preference stock.

5. The capital of a company being divided into shares, these 
shares may be more readily disposed of than a man’s interest in a 
business or in a partnership concern.

6. A company may readily increase its capital by the issuing 
of new shares as provided by the Companies Act.

Provincial Powers.

Companies may either be incorporated under Dominion or 
Provincial charter. The respective powers of the Dominion 
Parliament and of the Provincial Legislature with respect to 
incorporation of companies are found in section 91 and 92 of 
the British North America Act. The power of the Provincial 
Parliament is specified by section 92, sub-sections 10 and 11.

Mr. Lefroy, in his work on Legislature Power in Canada, in 
sections 55, 56 and 57, summarizes the powers of the Dominion 
Parliament and the Provincial Legislature as follows:—

“55. The Dominion Parliament can alone incorporate comp- 
ies with powers to carry on business throughout the Dominion 
and the business of companies so incorporated may have to do 
with property and civil rights, yet it cannot empower them to 
carry on business in any province otherwise than subject to and
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consistently with the laws of that province (unless the business 
is such that power to make laws in relation to it is exclusively in 
the Dominion Parliament, under one of the enumerated heads of 
section 91 of the British North America Act).

“56. The fact that Provincial Legislatures may have passed 
Acts relating to companies of a particular description, such, for 
example, as building societies, and defining and limiting their 
operations, does not interfere with the power of the Dominion 
Parliament to incorporate such companies, with power to operate 
throughout the Dominion.

“57. The fact that a company incorporated under an Act of 
the Dominion Parliament, with power to carry on its business 
throughout the Dominion, chooses to confine the exercise of its 
powers to one province cannot affect its status or capacity as a 
corporation, if the Act incorporating the company was originally 
within the legislative power of the Dominion Parliament.’*

The provisions of the Provincial Railway Act, 44 Viet. ch. 22 
(0.), as to packing frogs does not affect a Dominionl railway- 
within clause 10 (a) of section 91 of the B.N.A. Act, being a 
W’ork for the general advantage of Canada, such provincial Act 
referring only to such railway companies in respect of which the 
Provincial Legislature had authority to enact such provisions. 
Monkhouse v. Orand Trunk Railway, 8 A.R. 637.

The Provincial Legislature has power to incorporate a com
pany to erect a boom in a navigable river, but it cannot give 
power to obstruct navigation. Oneddy River Driving Boom Co. 
v. Davidson, 10 S.C.R. 222.

The provisions of section 2, sub-section 2, of chapter 87, Con. 
Ord. N.W.T. (1898), as amended by the N.W.T. Ordinances, 
chapter 25 (1st Sess.), and chapter 30 (2nd Sess.), of 1903, in 
so far as they relate to fires caused by the escape of sparks, etc., 
from railway locomotives, constitute railway legislation strictly 
so called and as such are beyond the competence of the Legisla
ture of the North-West Territories. C.P.R. v. The King, 39 
S.C.R. 476.

Lord Watson, in the Judicial Committee, stated as follows:—
“The British North America Act, whilst it gives the legisla-
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tive control of the appellants’ railway qua railway to the Parlia
ment of the Dominion, does not declare that the railway shall 
cease to be part of the provinces in which it is situated, or that 
it shall in other respects, be exempted from the jurisdiction of 
the Provincial Legislatures. Accordingly, the Parliament of 
Canada has, in the opinion of their Lordships, exclusive rights 
to prescribe regulations for the construction, repair and altera
tion of the railway and for its management, and to dictate the 
constitution and powers of the company ; but it is, inter alia, 
reserved to the Provincial Parliament to impose direct taxation 
upon those portions of it which are within the province, in order 
to the raising of a revenue for provincial purposes. It was obvi
ously in contemplation of the Act of 1867 that the railway legis
lation strictly so-called, applicable to those lines which are 
placed under its charge should belong to the Dominion Parlia
ment. It therefore appears to their Lordships that any attempt 
by the Legislature of Quebec to regulate by enactment, whether 
prescribed as municipal or not, the structure of a ditch forcing 
part of the appellant company’s authorized works would be legis
lation in excess of its powers.” C.P.R. v. Notre Dame de Bonse- 
cours (1899), A.C., pp. 372-373.

See also European and North American Ry. Co. v. Thomas, 2 
Cart. 335 ; Hamilton Powder Co. v. Lamhe, 1 Q.B. 460 ; Madden 
v. Nelson and Fort Sheppard Railway Co. (1899), A.C. 626.

A company incorporated under the authority of a Provincial 
Legislature to carry on the business of fire insurance is not 
inherently incapable of entering outside the boundaries of its 
province of origin into a valid contract of insurance relating to 
property also outside of those limits. Can. Pac. Ry. Co. v. Ottawa 
Fire Insurance Co., 39 S.C.R. 405. This case defines the meaning 
of “provincial objects” as used in sub-section 11, of section 92, of 
the British North America Act, and overrules the territorial view 
of the provinces’ powers. Maclennan, J., at page 457, states : “I 
think the expression provincial objects is used in contradistinction 
to Dominion objects and means no more than this: that just as 
Parliament in incorporating companies must confine itself to
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Dominion objects as between the Dominion and other countries, 
so each province not only as between itself and other countries, 
but between itself and the provinces must confine itself to pro
vincial objects.” Duff, J., at page 470: ‘‘If the company is one 
formed for gain, then the ‘objects of the company’ is only 
another expression for the business of the company—the busi
ness by means of which the company, under its constitution, is 
permitted to acquire that gain ; and the question, arc such and 
such objects, regarded as the objects of a ‘company’ as these 
words are used in sub-section 11, ‘provincial objects’! is 
another form of the question, would the business of a company 
constituted with such objects, regarded as a whole, fairly come 
within the description ‘provincial’! If, taken as a whole, a 
given undertaking would fall within the description ‘provin
cial,’ I do not know on what ground one could challenge the 
competence of the Legislature to constitute a company having 
such an undertaking, or to invest its creature with such capaci
ties and faculties as it should see fit—not, of course, incompatible 
with the character of its undertaking as a provincial under
taking.

“There is, I think, a very real distinction between a company 
whose undertaking is limited in the manner I have indicated and 
a Dominion company having power to establish itself and con
duct its business to any extent in any one or more of the pro
vinces it may select. And the distinction is important in two 
aspects. It affects not only the company and the shareholders 
or corporators of it. The constitution and powers of such a cor
poration might well be regarded as constituting a single subject 
of Dominion concern which would be fitly reserved as a subject 
of legislation to the Dominion. It may well too have been 
thought that the legislative control of Canadian companies hav
ing authority without restriction to carry on business abroad, 
should, for the same reason be a single control vested in the 
Dominion. Not only is the undertaking of such a company out
side the description “provincial” in the territorial sense, but I 
find it difficult to fasten upon any characteristic of such a com-
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pany appertaining to its corporate capacity which permits the 
application of that description.

“On the other hand, the constitution and powers of a corpora
tion restricted as to its residence or places of business to one 
province are mainly the concern of that province ; and it seems 
impossible to find any ground upon which to deny the character 
‘provincial’ to such a company, confined in its administration 
and as to its residence to the province of its origin ; elsewhere 
always a foreigner and a non-resident foreigner ; whose business 
in fact originates in that province and as an organization must 
always be in substance a ‘provincial’ undertaking—and such a 
company seems, consequently, to satisfy the description ‘com
pany with provincial objects. ’

As to the power of incorporation see also Boyle v. Victoria- 
Yukon Trading Co., 9 B.C. Rep. 213; Cushing v. Dupuy, 5 A.C. 
409; Scoolbred v. Clark (1890) S.C.R. 265; Clarkson v. 
Ontario Bank, 15 App. Rep. 166; Atty.-Oen. Ont. v. Atty.-Oen. 
Dom. (1894), A.C. 189; Citizens v. Parsons, 7 A.C. 96; Colonial 
Bldg. v. Atty.-Oen. Que., 9 A.C. 57; Bank of Toronto v. Lamb, 
12 A.C. 575; Tennant v. Union Bank (1894), A.C. 31.

Companies may be incorporated in Canada or in Ontario in 
two ways, by special Act or by Letters Patent. In Canada the 
incorporation of general companies is governed by the Compan
ies Act, R.S.C., c. 79, and in Ontario by the Ontario Companies 
Act, 7 Edw. VII., c. 34. This latter Act refers to and prescribes 
the method of incorporation for all companies which may be 
incorporated by the Provincial Legislature except insurance, 
telegraph, railway, loan corporations, corporations for the con
struction of roads and other works and immigration aid societies.

3. The Lieutenant-Governor may, by Letters Patent, grant a charter 
to any number of persons, not less than five, of the age of twenty-one years, 
who petition therefor, constituting such persons and any others who have 
or may thereafter become subscribers to the memorandum or agreement 
hereafter referred to, a body corporate and politic with or without capital 
divided into shares, for any of the purposes to which the authority of the 
Legislature of Ontario extends, except the construction or working of rail
ways for public use within Ontario, the business of insurance, and of loan 
corporations within the meaning of the Loan Corporations Act. R.S.O., c. 
191, s. 9, amended.
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4.— (1) The applicants for incorporation of a company with capital 
divided into shares, may petition the Lieutenant-Governor, through the 
Provincial Secretary, for the grant of Letters Patent. The petition of the 
applicants shall shew:

(а) The proposed corporate name of the company;
(б) The objects for which the company is to be incorporated;
(c) The place within Ontario where the head office of the company is 

to be situated;
(d) The amount of the capital of the company, the number of shares, 

and the amount of each share;
(e) The name in full, the place of residence and the calling of each 

of the applicants;
(/) The names of the applicants, not less than three, who are to be 

the provisional directors of the company.
(2) The petition may be in the form or to the effect set out in Sched

ule “A” to this Act, and shall be accompanied by a memorandum of agree
ment, executed in duplicate in the form or to the effect set out in Schedule 
"B” to this Act.

(3) Each petitioner shall be the bonA fide holder in his own right of 
the share or shares for which he has subscribed in the memorandum of 
agreement.

(4) The petition may ask to have embodied in the Letters Patent any 
provision which, under this Act might be embodied in any by-law of the 
company when incorporated. R.S.O., c. 191, s. 10, amended.

Procedure for Incorporation.

Ontario.
(a) In the ease of a company or a corporation with or with

out share capital.
Under the Dominion and Ontario Companies Act no notice 

need be given by the applicants of their intention to apply 
for Letters Patent. Under the Ontario Act notice of the issue 
of Letters Patent creating a company is caused to be inserted 
by the provincial secretary in the Ontario Gazette. R.S.O., 
c. 191, s. 16.

Under the Dominion Companies Act notice of ihe issue of 
Letters Patent incorporating a company is inserted in the 
Canadian Gazette by the Secretary of State by two insertions 
and a copy of said notice must be inserted by the com
pany in at least one newspaper on four separate occasions
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in the county, city or place where the head office or chief 
agency of the company is established.

(6) In the case of a company,
1. No less than five persons may apply for Letters Patent 

of incorporation.
2. There must be a memorandum of agreement and stock 

book filed in duplicate in the form according to the Schedule 
B of the Act.

3. There must be a petition in the form of Schedule A to 
the Act and containing,

(a) Proposed corporate name of the company;
(b) The objects for which the company is to be incor

porated;
(c) The place within Ontario where the head office of 

the company is to be situated ;
(d) The amount of the capital of the company, the num

ber of shares and the amount of each share;
(e) The name in full, the place of residence and the call

ing of each of the applicants;
(/) The names of the applicants not less than three who 

are to be the provisional directors of the company ;
(g) The amount, of stock subscribed by each applicant 

in the memorandum of agreement and stock book;
(h) That the proposed name of the company is unob

jectionable ;
(») That no public or private interest will be prejudici- 

cally affected by the incorporation;
(k) The petition must be signed on the page containing 

the prayer of the petition by at least two of the applicants.
4. Affidavits of execution should be attached to the memor

andum of agreement and stock book and to the petition.
5. To the petition must be annexed or the petition must be 

accompanied by an affidavit verifying it.

(To be executed in duplicate; one duplicate to be deposited in the office of 
the Provincial Secretary.)

The Company of (Limited).
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MEMORANDUM OF AGREEMENT AND STOCK BOOK.
We the undersigned do hereby severally covenant and agree each with 

the other to become incorporated as a Company under the provisions of 
the Ontario Companies Act under the name of The Company of

(Limited), or such other name as the Lieutenant-Governor may 
give to the Company with a capital of dollars, divided into
shares of dollars each.

And we do hereby severally, and not one for the other, subscribe for 
and agree to take the respective amounts of the capital stock of the said 
Company set opposite our respective names as hereunder and hereafter 
written, and to become shareholders in such Company to the said amounts.

In witness whereof we have signed.

of
Subscriber.

Seal.
Amount of
scription.

Date. Place.
Residence

of
Subscriber.

of
Witness,

It is sufficient if the incorporators subscribe for one share of stock

The duplicate originals must both be forwarded to the Provincial Secre
tary.

Where the incorporators are more or less scattered it is frequently con
venient to have them execute powers of attorney.

If executed under power of attorney, the power of attorney must be 
filed together with an affidavit of execution of same.

The signature of the subscribers must be proved by affidavits of wit-

At least two signatures must be on the page containing the Memoran
dum of Agreement.

PETITION.
To His Honour etc., etc., etc., Lieutenant-Governor of the
Province of Ontario:
The Petition of (write in full the names, places of residence, and occupa

tions of the petitioners (who must not be less than five)). 
Humbly sheweth as follows:—
1. Your petitioners are desirous of obtaining by Letters Patent, under 

the Great Seal, a charter, under the provisions of the Ontario Companies’ 
Act, constituting your petitioners and such others as may become share
holders in the Company thereby created, a body corporate and politic under 
the name of The Company (Limited), or such other name as shall
appear to your Honour to be proper in the premises.
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2. Your petitioners have satisfied themselves and are assured that the
corporate name under which incorporation is sought is not on any public 
ground objectionable, and that it is not that of any known Company, in
corporated or unincorporated, or of any partnership or individual, or any 
name on which any known business is being carried on, or so nearly re
sembling the same as to deceive, [add, when required, as provided by sec
tion 28 of the Act (except the name , and your petitioners have
received the necessary consent to the use of the said name herein applied 
for as provided by section 28 of the said Act)].

3. Your petitioners have satisfied themselves and are assured that no 
public or private interest will be prejudicially affected by the incorpora
tion of your petitioners as aforesaid.

4. Your petitioners are of the full age of twenty-one years.
5. The object for which incorporated as aforesaid is sought by your

petitioners is to . State objects—incidental powers are given by
section 17 of the Act.

0. The head office of the Company will be at
7. The amount of the capital stock of the Company is to be 

dollars.
8. The said stock is to be divided into shares of dollars

9. The said (There must be at least three directors and they
must be applicants and shareholders holding stock absolutely in their 
own right) are to be provisional directors of the Company.

10. By subscribing therefor in a Memorandum of Agreement, duly 
executed in duplicate, with a view to the incorporation of the Company, 
your petitioners have taken the amount of stock set opposite their respec
tive names, as follows :—

Petitioners. Amount of stock subscribed for.
.......................................... 9...................................
..........................................*........... .......................

Your petitioners, therefore, pray that your Honour may be pleased by 
Letters Patent under the Great Seal to grant a charter to your 
petitioners constituting your petitioners and such others as have 
or may become subscribers to the Memorandum of Agreement, and 
stock book of the Company thereof created, a body corporate and 
politic for the due carrying out of the undertaking aforesaid.

And your petitioners, as in duty bound, will ever pray.

Signatures of witnesses. Signatures of petitioners.

Dated at this 19 .



12 INCORPORATION.

Note.—If it is desired to hold meetings of the shareholders and direc
tors out of Ontario, this should be stated in the petition. See section 44 
of the Ontario Act.

Note.—The date of petition should be the same as or subsequent to the 
latest date of the Memorandum of Agreement or stock book.

Note.—If petition be executed under power of attorney the power of 
attorney must be filed and must be a specific power, and accompanied by 
an affidavit of execution.

It would be advisable to include in the petition, the number of directors 
the Company intends to have.

AFFIDAVIT OF EXECUTION.
Province of Ontario 
County of 

To Wit:
I, of the

In the matter of the herein application for the 
incorporation by the grant of Letters Patent 
of

of in the City of , make oath

1. That I did see the annexed petition for incorporation duly signed 
and sealed by

2. That the said petition was so signed at the aforesaid.
3. That the name , subscribed as a witness to the said petition

is the proper handwriting of me this deponent.
Sworn before me at the of

in the of
this day of 19 .

AFFIDAVIT VERIFYING PETITION.
Province of Ontario \ In the matter of the herein application for the
County of L incorporation by the grant of Letters Patent

To Wit: j of
I, (one of the applicants for incorporation) make oath

and say:—
1. That I am one of the applicants herein.
2. That I have a knowledge of the matter and that the allegations in 

the within petition contained are to the best of my knowledge and belief, 
true in substance and in fact.

3. That I am informed and verily believe that each petitioner is of the 
full age of twenty-one years.

4. That the proposed corporate name of the Company is not on any 
public ground objectionable and that it is not that of any known Company 
incorporated or unincorporated, or of any partnership or individual or 
any name under which any known business is being carried on or so nearly 
resembling the same as to deceive.

Note.—If the name be similar to that of a subsisting corporation as
sociation, partnership, individual or person, the corsent to the use of the



PROCEDURE TO INCORPORATE. 13

name is required by section 28, and the affidavit, in such case may be 
added to as follows:—“Except the name of and it is elsewhere
shewn that your petitioners have received the necessary consent to the 
use of the name applied for.

5. That I have satisfied myself and am assured that no public or private 
interest will be prejudicially affected by the incorporation of the Company 
aforesaid.
Sworn before me at the of

in the of
this day of 19 .

CONSENTS.
Consent where the name to be used is the name under which one of the 

applicants has heretofore carried on business.
Province of Ontario \ In the matter of the herein application for the 
County of l incorporation by the grant of Letters Patent

To Wit: J of
I, (the party consenting to the use of the name).
1. That I am one of the applicants herein.
2. That I am now and have been for some time carrying on business

at the of in the County of under the firm, name and
style of

3. That I desire that the name should be given to the Company.
4. That I hereby consent to the same being given.

Sworn before me at the of
in the of

this day of 19 .

CONSENT TO USE OF NAME.
In the matter of the herein application for the incorporation by the 

grant of I etters Patent of
We, (or I) of in the of carrying on business at

the of under the firm, name and style of hereby
consent that the name Company ( Limited ), be granted to the Com
pany, incorporation of which is now being applied for by

Witness our hands at Toronto this day of 19 .

AFFIDAVIT.
In the matter of the herein application for the incorporation by the 

grant of Letters Patent of
I, of the of make oath and say:—
1. That I was personally present and did see sign the above

Consent at the
2. That I know the said parties.

Sworn before me at the of
in the of

this day of 19 .
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CONSENT.
In the matter of the herein application for the incorporation by the 

grant of Letters Patent of
The Company (Limited), hereby consent to the use by the

applicants herein of the name Company (Limited).
Dated at this day of
Witness ^

President.
Heoretary.

(Signatures should be verified by affidavit as in the preceding form.)

POWER OF ATTORNEY TO SIGN PETITION AND STOCK BOOK.

Know all men by these presents that I of the of in
the Province of do hereby nominate, constitute and appoint
of in the province of my true and lawful attorney for me and in
my name, place and stead and for my sole use and benefit to sign and exe
cute a petition of and others to His Honour the Lieutenant-Gov
ernor, for the incorporation by Letters Patent under the Great Seal of the 
Province of of Company (Limited), (objects and capitali
zation) and to sign and execute all such papers and documents as are 
requisite and necessary for procuring such incorporation, including the 
stock book and for me and on my behalf to subscribe therein for 
shares of $ each and generally to do for me and in my name and
place and stead and as my acts all lawful acts requisite and necessary for 
obtaining such incorporation, I hereby ratifying, confirming and agree
ing to ratify and confirm all that my said attorney shall do or cause to be 
done in the premises.

5.— (1) The applicants for the incorporation of a corporation not hav
ing share capital may petition the Lieutenant-Governor through the Pro
vincial Secretary for the grant of Letters Patent. The petition of the 
applicants shall shew:—

(а) The proposed corporate name of the corporation;
(б) The objects for which the corporation is to be incorporated;
(c) The place within Ontario where its objects are to be carried out;
(d) The name in full, the place of residence and the calling of each 

of the applicants.
(2) The petition may be in the form or to the effect set out in Schedule 

“C” to this Act.
(3) The petition shall be accompanied by a memorandum of agreement 

signed by the petitioners setting out such regulations as may be deemed 
expedient—(1) for the selection of members, trustees, directors and officers; 
(2) for the holding of meetings of members, trustees and directors; (3) 
for the establishment of branches; (4) for the payment of directors, 
trustees, officers and employees; (5) for the control and management of
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the affairs of the corporation. The memorandum shall be expressed in 
separate paragraphs numbered consecutively, and may be in the form or 
to the effect set out in Schedule “D” to this Act, and the petitioners may 
adopt all or any of its provisions or substitute others in lieu thereof. New.

In the Case op Corporations not Having Share Capital.

1. No less than five persons may apply for Letters Patent 
of incorporation.

2. There must be a memorandum of agreement in the form 
as set out in Schedule D to the said Act.

3. There must be a petition in the form of Schedule C to 
the Act, and containing,

(а) The proposed corporate name of the corporation;
(б) The objects for which the corporation is to be incor

porated ;
(c) The place within Ontario where its objects are to be 

carried out;
(d) The name in full and place of residence and the 

calling of each of the applicants;
(e) The names of the provisional directors, who must be 

applicants ;
(/) That the proposed name of the corporation is un

objectionable ;
(g) That no public or private interest shall be pre- 

judically affected by the incorporation;
(h) That the parties have subscribed to the memoran

dum of agreement.
4. To the petition must be annexed or the petition must be 

accompanied with affidavit verifying it.
5. Affidavits of execution should be attached to both the 

memorandum of agreement and stock book and to the petition.

PETITION.

, etc., etc., etc.
Humbly aheweth a# follows:—

To His Honour 
The petition of

1. Your petitioners are desirous of obtaining by Letters Patent, under 
the Great Seal, a charter, under the provisions of the Ontario Companies'
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Act, constituting your petitioners and such others as may become members 
of the corporation thereby created, a body corporate and politic without 
share capital under the name of or such other name as shall
appear to your Honour to be proper in the premises.

2. Your petitioners have satisfied themselves and are assured that the
corporate name under which incorporation is sought is not on any public 
ground objectionable, and that it is not that of any known company, in
corporated or unincorporated, or of any partnership or individual, or any 
name under which any known business is being carried on, or so nearly 
resembling the same as to deceive (except the name and your peti
tioners have received the necessary consent to the use of the said name 
herein applied for as hereinafter appears).

3. Your petitioners have satisfied themselves and are assured that no 
public or private interest will be prejudicially affected by the incorpora
tion of your petitioners as aforesaid.

4. Your petitioners are of the full age of twenty-one years.
5. The object for which incorporation as aforesaid is sought by your

petitioners is to . \

6. That the undertaking of the Company will be carried on in 
which is within the Province of Ontario, and its post office address will 
be

7. The said are to be the provisional directors of the Corpor-

8. Your petitioners have subscribed to a Memorandum of Agreement in 
duplicate, setting out the purposes and objects of incorporation and pro
visions for administering the affairs of the Corporation, and have under
taken that the said Corporation shall be carried on without the purpose 
of gain for its members, and that any profits or other accretions to the 
Corporation shall be used in promoting its objects.

Your petitioners, therefore pray that your Honour may be pleased by 
Letters Patent under the Great Seal to grant a charter to your 
petitioners constituting your petitioners and such others as have 
or may become subscribers to the Memorandum of Agreement of 
the Corporation thereby created, a body corporate and politic for 
the due carrying out of the undertaking aforesaid.

And your petitioners, as in duty bound, will ever pray.
Signature.

AFFIDAVIT OF EXECUTION.
Province of Ontario 
County of 

To Wit:
I, of the

In the matter of the herein application for the 
incorporation by the grant of Letters Patent 
of
of in the County of , make oath

1. That I did see the 
and sealed by

annexed petition for incorporation duly signed
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2. That the said petition was so signed at the aforesaid.
3. That the name , subscribed as a witness to the said petition

is the proper handwriting of me this déponent.
Sworn before me at the of

in the of
this day of 19 .

AFFIDAVIT VERIFYING PETITION.
Province of Ontario \ In the matter of the herein application for the 
County of l incorporation by the grant of Letters Patent

To Wit: ] of

I, (one of the applicants for incorporation) make oath and

1. That I am one of the applicants herein.
2. That I have a knowledge of the matter and that the allegations in 

the within petition contained are to the best of my knowledge and belief, 
true in substance and in fact.

3. That I am informed and verily believe that each petitioner is of the 
full age of twenty-one years.

4. That the proposed corporate name of the Company is not on any 
public ground objectionable and that it is not that of any known Com
pany incorporated or unincorporated, or of any partnership or individual 
or any name under which any known business is being carried on or so 
nearly resembling the same as to deceive.

Note.—If the name be similar to that of a subsisting corporation as
sociation, partnership, individual or person, the consent to the use of the 
name is required by section 28, and the affidavit, in such case may be added 
to as follows :—“except the name of and it is elsewhere shewn that
jour petitioners have received the necessary consent to the use of the 
name applied for.

5. That I have satisfied myself and am assured that no public or private 
interest will be prejudicially affected by the incorporation of the Company 
aforesaid.
Sworn before me at the of

in the of
this day of 19 .

Signature of witnesses. Signature of petitioners.

Dated at................ this,
2—COMPANY LAW.

19 .
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MEMORANDUM OF AGREEMENT.
Memorandums of Agreement of the

Association, made and entered into this day of 1906.
(1) We the undersigned do hereby severally covenant and agree each 

with the other to become incorporated under the provisions of the On
tario Companies’ Act as a corporation without share capital for the pur
poses and objects following:—

(2) The subscribers shall be the first members, and it shall rest with 
the directors to determine the terms and conditions on which subsequent 
members shall from time to time be admitted.

(3) The following shall l»e the first directors of the corporation :—
(4) Any member may transfer his interest in the corporation by in

strument in writing, signed both by the transferor and transferee and duly 
registered with the corporation.

(6) The first general meeting shall be held at such time, not being more 
than two months after the incorporation of the corporation, and at such 
place as the directors may determine.

(6) Subsequent general meetings shall be held at such time and place 
as may be prescribed by the corporation in general meeting; and if no 
other time or place is prescribed, a general meeting shall be held on the 
fourth Wednesday in January in every year, at such place as may be de
termined by the directors.

(7) The directors may, whenever they think fit, and they shall upon 
a requisition made in writing by any five or more members, convene a 
general meeting.

(8) Any requisition made by the members shall express the object of 
the meeting proposed to be called and shall be left at the office of the 
corporation.

(9) Upon the receipt of such requisition the directors shall forthwith 
proceed to convene a general meeting. If they do not proceed to convene 
the same within twenty-one days from the date of the requisition, the re- 
quisitionists or any other five members may themselves convene a meeting.

(10) Ten days’ notice at the least, specifying the place, the day, and 
the hour of meeting, and in case of special business the general nature of 
such business shall be given to the members in the manners hereinafter 
mentioned, or in such other manner, if any, as may be prescribed by the 
corporation in general meeting, but the non-receipt of such notice by any 
member shall not invalidate the proceedings at any general meeting.

(11) If within one hour from the time appointed for the meeting a 
quorum of members is not present, the meeting, if convened upon the re
quisition of the members, shall be dissolved. In any other case, it shall 
stand adjourned to the same day in the following week, at the same time 
and place; and if at such adjourned meeting a quorum of members is not 
present, it shall be adjourned sine die.

(12) The chairman (if any) of the directors shall preside as chairman 
at every general meeting of the corporation.
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If there is no such chairman, or if at any meeting he is not present at 
the time of holding the same, the members present shall choose some one of 
their number to lie chairman at such meeting.

(13) The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time, and from place to place, but no business shall 
be transacted at any adjourned meeting other than the business left un
finished at the meeting from which the adjournment took place.

(14) At any general meeting, unless a poll is demanded, a declaration 
by the chairman that a resolution has been carried, and an entry to that 
effect in the minutes of proceedings of the corporation, shall lie sufficient 
evidence of the fact, without proof of the number or proportion of the 
votes recorded in favour of or against such resolution.

(15) If a poll is demanded, the same shall be taken in such manner as 
the chairman directs, and the result of such poll shall be deemed to be the 
resolution of the corporation in general meeting.

(16) With the consent in writing of all memliers, a general meeting 
may be convened on shorter notice than seven days, and in any manner 
which such members think fit.

(17) The quorum of a general meeting shall be members pre
sent in person.

(18) Until otherwise determined by special resolution, every member 
shall have one vote.

(19) Votes may lie given either personally or by proxy. The instru
ment appointing a proxy shall be in writing, under the hand of the ap
pointor, or if such appointor is a corporation, under its common seal, and 
shall be attested by one or more witness or witnesses; no person shall be 
appointed a proxy who is not a member of the corporation.

(20) A resolution signed by all the directors shall be as valid and 
effectual as if it had been passed at a general meeting of the directors 
duly called and constituted.

(20) The future remuneration of the directors, and their remunera
tion for services performed previously to the first general meeting, shall 
be determined by the corporation in general meeting.

(21) The affairs of the corporation shall be managed by the directors, 
who may pay all expenses incurred in incorporating the corporation, and 
may exercise all such powers of the corporation as are not by the forego
ing Act, or by these articles, required to be exercised by the corporation 
in general meeting, subject, nevertheless, to any regulations of this memor
andum, to the provisions of the foregoing Act, and to such regulations, be
ing not inconsistent with the aforesaid regulations or provisions, as may 
be prescribed by the corporation in general meeting; but no regulation 
made by the corporation in general meeting shall invalidate any 
prior act of the directors which would have been valid if such regulation 
had not been made. The continuing directors may act notwithstanding 
any vacancy in their body.

(22) The office of director shall be vacated:—
(a) If he holds any other office or place of profit under the corpora

tion;
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(6) If he is concerned in or participates in the profits of any contract 
with the corporation.

But the above rules shall be subject to the following exceptions:— 
that no director shall vacate his office by reason of his being a shareholder 
of any corporation which has entered into contracts with or done any work 
for the corporation of which he is a director; nevertheless, he shall not 
vote in respect of such contract of work, and if he does so vote his vote 
shall not be counted, and in addition thereto, a director shall vacate his 
office if and when he is requested by the corporation in general meeting to

(23) A retiring director shall be re-eligible.
The corporation at the general meeting at which any directors retire 

in manner aforesaid shall fill up the vacated offices by electing a like num
ber of persons.

(24) If at any meeting at which an election of directors ought, to take 
place the places of the vacating directors are not filled up, the meeting 
shall stand adjourned till the same day in the next week, at the same time 
and place; and if at such adjourned meeting the places of the vacating 
directors are not filled up. the vacating directors, or such of them as have 
not had their places filled up, shall continue in office until the ordinary 
meeting in the next year, and so on from time to time until their places 
are filled up.

(25) The corporation may, from time to time, in general meeting, in
crease or reduce the number of directors, and may also determine in what 
rotation of any such increased or reduced number is to go out of office.

(26) Any casual vacancy occurring in the board of directors may be 
filled up by the directors, but any person so chosen shall retain his office 
so long only as the vacating director would have retained "the same if no 
vacancy had occurred.

(27) The corporation in general meeting may, by a special resolution, 
remove any director before the expiration of his period of office, and may, 
by an ordinary resolution, appoint another person in his stead; the person 
so appointed shall hold office during such time only as the director in whose 
place he was appointed would have held the same if he had not been re
moved.

(28) The directors may meet together for the dispatch of business, ad
journ, and otherwise regulate their meetings as they think fit, and deter
mine the quorum necessary for the transaction of business. Questions aris
ing at any meeting shall be decided by a majority of votes. In case of an 
equality of votes the chairman shall have a second or casting vote. A direc
tor may at any time summon a meeting of the directors.

(29) The directors may elect a chairman of their meetings, and deter
mine the period for which "he is to hold office ; but if no such chairman is 
elected, or if at any meeting the chairman is not present at the time ap
pointed for holding the same, the directors present shall choose some one 
of their number to be chairman of such meeting.
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(30) The directors may delegate any of their powers to committees 
consisting of such member or members of their body as they think fit. 
Any committee so formed shall, in the exercise of their powers so delegated, 
conform to any regulations that may be imposed on them by the directors.

(31) A committee may elect a chairman of their meetings. If no such 
chairman is elected, or if he is not present at the time appointed for hold
ing the same, the members present shall choose one of their number to be 
chairman of such meeting.

(32) A committee may meet and adjourn as they think proper. Ques
tions arising at Any meeting shall be determined by a majority of votes 
of the members present, and in <yise of an equality of votes the chairman 
shall have a second or casting vote.

(33) All acts done by any meeting of the directors, or of a com
mittee of directors, or by any person acting as a director shall, notwith
standing that it be afterwards discovered that there was some defect in the 
appointment of any such directors or persons acting as aforesaid, or that 
they, or any of them, were disqualified, be as valid as if every such person 
had been duly appointed and was qualified to be a director, but it shall not 
be necessary to give notice of a meeting of the directors to a director who 
is not within the province.

In testimony whereof we have hereunto set our hands and affixed our

Note.—These provisions may be altered, added to or others substituted 
as advised by the applicants. Section 5.

SCHEDULE E.
Or Acts Repealed.

Session and Chapter. Short Title. Extent of Repeal.

Revised Statutes of 
Ontario, c. 191.

The Ontario Companies Act. The whole Act.

The Revised Statutes The Timber Slides Companies Sec. 1-17, 20-35
of Ontario, c. 194. Act. and 60, 62, 63,

64.
Sec. 1-7, 1214.Revised Statutes of 

Ontario, c. 195.
An Act respecting Joint Stock 

Companies for the construc
tion of Piers, Wharfs, Dry 
Docks and Harbours.

Revised Statutes of 
Ontario, c. 196.

An Act respecting Joint Stock 
Companies for the erection of 
Exhibition Buildings.

Sec. 1-3, 5-7.

Revised Statutes of 
Ontario, c. 197.

The Mining Companies Incor
poration Act.

The whole Act.

Revised Statutes of 
Ontario, c. 199.

An Act respecting Joint Stock 
Companies for supplying 
Cities, Towns and Villages 
with Gas and Water.

Sec. Ml, 14-17 
20-43, 56-58.

Revised Statutes of 
Ontario, c. 200.

An Act respecting Companies 
for supplying Steam, Heat. 
Electricity or Natural Gas 
for Heat, Light or Power.

Sec. 1-3, 5-8.
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SCHEDULE E.—Continued.
Of Acts Repealed.

Session and Chapter. Short Title. Extent of Repeal.

Revised Statutes of 
Ontario, c. 201.

An Act respecting Cheese and 
Butter Manufacturing Asso
ciations and Companies.

The whole Act.

Revised Statutes of 
Ontario, c. 202.

An Act respecting Co-operative 
Associations.

The whole Act.

Revised Statutes of 
Ontario, c. 200.

The Ontario Trust Companies 
Act.

The whole Act.

Revised Statutes of 
Ontario, c. 211.

An Act respecting Benevolent, 
Provident and other Soeie-

The whole Act.

Revised Statutes of An Act respecting Cemetery Sec. 1-2, s.s. 1-3
Ontario, c. 213. Companies. 14-20, 25, 20

Revised Statutes of 
Ontario, c. 215.

An Act respecting the chang
ing of the names of Incorpor
ated Companies.

The whole Act.

Revised Statutes of 
Ontario, c. 210.

The Directors’ Liability Act. The whole Act.

Revised Statutes of 
Ontario, c. 217.

An Act to prevent fraudulent 
statements by Companies and

The whole Act.

Revised Statutes of 
Ontario, c. 218.

An Act respecting Fees pay
able by Incorporated Com
panies and other Bodies.

The whole Act.

Revised Statutes of 
Ontario, c. 219.

An Act respecting returns re
quired from Incorporated 
Companies.

The whole Act.

Revised Statutes of 
Ontario, c. 221.

An Act respecting Investments 
by Corporations.

The whole Act.

Revised Statutes of 
Ontario, c. 222.

The Joint Stock Companies 
Winding-up Act.

The whole Act.

01 Viet., c. 19. An Act to amend the Ontario 
Companies Act.

The whole Act.

01 Viet., c. 20. An Act to amend the Timber 
Slides Companies Act.

The whole Act.

62 Viet. (2), c. 11. An Act to amend the Statute 
Law.

Sec. 19, 20 and 21

63 Viet., c. 23. An Act to amend the Ontario 
Companies Act.

The whole Act.

63 Viet., c. 26. An Act to provide for the incor
poration of Co-operative Cold 
Storage Associations.

Sec. 1-10 Sched
ule A.

1 Edw. VII., c. 18. An Act to amend the Ontario 
Companies Act.

The whole Act.

2 Edw. VII., e. 24. An Act to amend the Ontario 
Companies Act.

The whole Act.

3 Edw. VII., c. 7. The Statute Law Amendment 
Act. 1903.

Sec. 34, 35, 36.

4 Edw. VII., c. 11. The Statute Law Amendment 
Act, 1904.

Sec. 46, 40. 47. 48.
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LOAN CORPORATIONS.

Declaration.

Under section 3 (4, 5) of the Loan Corporations Act, 
constituting a Provisional Loan Corporation to be known (if so incorpor
ated) as the Company.
We the undersigned promoters do severally declare as follows:—

1. That we have under our respective hands and seals subscribed hereto 
each his true name, address and calling.

2. That a general meeting of promoters called for the purpose of con
sidering the question of constituting a Provisional Loan Corporation was 
held at on the day of 18 , and
was attended by (1) persons all of full age.

3. That of the said general meeting was the chairman; and
was the secretary.

4. That we the undersigned declarants being present at the said gen
eral meeting did then and there agree to constitute ourselves a Provisional 
Loan Corporation by the name of or such other name
as shall appear to the Lieutenant-Governor of Ontario in Council to be 
proper in the premises, having its head office at in the of

under the laws of the province in that behalf and under the 
proposed by-laws then and there by us adopted, (subject to such amend
ments thereof as may be directed or required under the Loan Corporations 
Act) of which proposed by-laws a duplicate original marked as “Exhibit 
A” is to this our Declaration annexed.

5. That at the said general meeting the following persons six in num
ber were elected Provisional Directors:—

Name. Address. Calling.

6. That, by subscribing therefor in a stock-book duly executed in dupli
cate with a view to the incorporation of the said company, we the said 
several Declarants have taken the amounts of (2) stock set
opposite our respective names, the total of the said amounts being $

; that we are each of us the said Declarants sui Juris, and the bene
ficial and absolute holder of the stock by us severally subscribed for: also 
that of the said stock-book a duplicate original marked as “Exhibit B" is to 
this our Declaration annexed.

(2) “Permanent” or “Terminating” as the case may be.
Given under our respective hands and seals pursuant to the Loan Cor

porations Act:—
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(3) Name. Address. Calling. Seal.

( 1 ) State number of persons, which should be not less than twenty-five. 
Note.—At least twenty-five declarants must sign this Declaration.

LOAN CORPORATION.

Petition fob Incorporation.

To His Honour,
The Lieutenant-Governor of the Province of Ontario in Council.

The petition of (1)
all of your said petitioners being shareholders and directors of the (2) 

a provisional (3) Company.
Respectfully sheweth:

1. That for the purpose of constituting a (3) Company under
the Loan Corporations Act a general meeting of promoters was held at 
the of in the of on the day of

A.D. 18 , and that at the said general meeting (3a). 
promoters were personally present.

2. That of the promoters so present at the said general meeting (3b)
, being a majority, did there and then adopt and duly execute 

under their respective hands and seals a Declaration agreeing to constitute 
themselves a provisional (4) Company by the name of (5)
or such other name as shall appear to your Honour to be proper in the 
premises, having its head office at the of in the
of pursuant to the law of the province in that behalf and to the
by-laws by the said general meeting adopted and annexed to he said De
claration.

3. That, by subscribing therefor in a stock-book duly executed in dupli
cate with a view to the incorporation of the Company, the said several De
clarants have taken the amounts of (6) stock set opposite their
respective names, the total of the said amounts being $ : and that
each of the said Declarants is sui juris, and is the beneficial and absolute 
holder of the stock by him subscribed for.

4. That duplicates of the said original Declaration, by-laws and stock- 
book have been deposited with the registrar of loan'corporations pursuant 
to the law in that behalf.

5. That, as set forth in the said Declaration, your petitioners were at 
the said general meeting duly elected provisional directors.



SPECIAL ACT—ONTARIO. 25

6. That the said Company is proposed to be constituted as a continuing
and permanent corporation with a permanent capital of $ if so
authorized by your Honour : and that the said stock is to be divided into

shares of $ each.
7. That the said permanent capital is to be raised by (7)
8. That of the said authorized permanent capital $ is to be

subscribed, and is to be actually paid thereon before the Company
applies to be registered for the transaction of business.

(If the company is to be constituted with terminating or withdraw
able capital stock, then add the following paragraph.)

9. “That the company is proposed to be constituted also with terminat
ing capital by means of terminating stock or shares issued and withdraw
able under the law of the province in that behalf and the by-laws of the 
Company made thereunder.”

Your petitioners therefore pray that your Honour may be pleased by 
Letters Patent, under the Great Seal to grant a charter constituting your 
petitioners and such others as have or shall become shareholders in the 
Company thereby created a body corporate and politic for the carrying out 
of the undertaking aforesaid, under the name of or such other
name as shall appear to your Honour to be proper in the premises.

And your petitioners as in duty bound will ever pray.

[Witness:] [Actual Signatures:]

(1) Insert the full names, additions, descriptions and residences of the 
six provisional directors (L.C. Act, s. 3(5)).

(2) Proposed name of corporation.
(3) “Loan” or “Loaning Land,” as the case may be.
(3a) Fill in with the number of promoters personally present.
(3b) Fill in with the number of promoters who adopted and executed 

the Declaration.
(4) “Loan” or “Loaning Land” as the case may be.
(6) Proposed corporate name.
(6) “Permanent” or “Terminating” as the case may be.
(7) “By single payments, or by fixed periodical payments on the sub

scribed stock,” or “By calls or assessments from time to time made upon 
the subscribed stock” : or, as the case may be.

SPECIAL ACTS.

Form of Petition.

To the Honourable the Legislative Assembly of the Province of Ontario, in 
Parliament assembled.

The petition of the undersigned, of the
Humbly sheweth: That {here state the object of the petitioners in solicit
ing the Act, briefly setting forth the reasons therefor) :
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Wherefore your petitioners humbly pray that your Honourable House 
may lie pleased to pass an Act (for the purposes above mentioned), and, 
as in duty bound, your petitioners will ever pray.

(Signatures.)
Signature of Mayor and Clerk, Reeve and Clerk, Township * -

Clerk or other Municipal Officer, or President and Secretary I Seal in the 
of other Corporations. I istingpeti-

( Three signatures at least must be upon the page containing r^atfon^
the prayer of petitions, except in the case of a single peti- V_ _ _ _
Wooer. )
(Date.)

Extbacts from Rules of the Legislative Assembly of Ontario.

Relating to Private Bills.

51. No petition for any Private Bill is received by the House after the 
first ten days of each Session; nor may any Private Bill be presentee! to 
the House after the first seventeen days of each Session; nor may any re
port of any standing or select committee upon a Private Bill be received 
after the first thirty days of each Session. And no motion for the general 
suspension or modification of this rule shall be entertained by thè House, 
unless after reference made thereof, at a previous sitting of the House, to 
the several standing committees charged with consideration of Private 
Bills, or upon report submitted by two or more of such committees.

53. All applications for Private Bills properly the subject of legisla
tion by the Legislative Assembly of Ontario, within the purview of the 
British North America Act, 1867, whether for the erection of a bridge, 
the making of a railroad, turnpike road or telegraph line; the construc
tion or improvement of a harbour, canal, lock, dam or slide, or other like 
work; the granting of a right of ferry; the incorporation of any particu
lar trade or calling, or of any joint stock company; or otherwise for 
granting to any individual or individuals any exclusive or particular rights 
or privileges whatever, or for doing any matter or thing which in its 
operation would affect the rights or property of other parties, or relate 
to any particular class of the ^community ; or for making any amendments 
of a like nature to any former Act.—shall require a notice, clearly arid 
distinctly specifying the nature and object of the application, and, where 
the application refers to any proposed work, indicating generally the loca
tion of the work, and signed by or on behalf of the applicants,—such notice 
to he published as follows, viz.i—

A notice inserted in the “Ontario Gazette,” and in one newspaper pub
lished in the county, or union of counties, affected, or if there be no news
paper published therein, then in a newspaper in the next nearest county 
in which a newspaper is published.

Such notice shall be continued in each case for a period of at least six
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weeks, during the interval of time between the close of the next preceding 
Session, and the consideration of the petition.

And within two weeks from the first appearance of such notice in the 
“Ontario Gazette," the Bill, with the sum of one hundred dollars, and the 
petitions, shall be placed by the applicant in the hands of the Clerk of the 
House, whose duty it shall be to direct the Bill to be printed.

If the application is for authority to issue debentures to a municipal 
corporation, the notice shall set out the particulars of the municipality's 
existing debenture debt and the reasons for requiring a further issue of 
debentures.

54. Before any petition praying for leave to bring in a Private Bill for 
the erection of a toll bridge is received by the House, the person or per
sons intending to petition for such Bill shall, upon giving the notice re
quired by the preceding rule, also at the same time and in the same man
ner, give notiee of the rates which they intend to ask, the extent of the 
privilege, the height of the arches, the interval between the abutments or 
piers for the passage of rafts and vessels, and mentioning also whether 
they intend to erect a drawbridge or not, and the dimensions of the same.

55. Before any petition praying for leave bring in a Bill for the 
construction of railways, tramways, or canals, is received by the House, 
the person or arsons petitioning for such Bill shall deposit with the 
clerk of committees the following documents :—

(1) A map or plan upon a scale of not less than half an inch to the 
mile, shewing the location u|>on which it is intended to construct the pro
posed work, and shewing also the lines of existing or authorized works of 
a similar character within, or in any way affecting the district or any 
part thereof which the pressed work is intended to serve. Such map or 
plan to be signed by the engineer or other party making the same.

(2) A book of reference, in which shall be clearly set out the follow
ing information, in separate schedules namely :—
Schedule A.—The name of each municipality within which the proposed 

works, or any part thereof, are intended to be constructed ; the popu
lation of each such municipality, as returned by the next preceding 
census ; the ratable value of the property within each such municipal
ity, as returned by the next preceding assessment rolls thereof ; and 
this schedule may contain in a separate statement similar informa
tion as to the adjoining districts intended to be served by the pro
posed work.

Schedule B.—A general description of the nature, extent and proposed 
character of the contemplated works, and an estimate of the probable 
cost thereof, distinguishing the general items of construction, and the 
cost thereof respectively, as well as the nature, extent and probable 
cost of all engines and car stock, or other outfit or equipment neces
sary to the use and operation of the proposed undertaking, such sched
ule to be signed by the engineer, or other person preparing the same.



28 INCORPORATION.

Schedule C.—An exhibit shewing the total amount of capital proposed 
to be raised for the purposes of the undertaking, and the manner in 
which it is proposed to raise the same, whether by ordinary shares, 
bonds, debentures or other securities, and the amount of each respec-

Schedule D.—An estimate of the probable revenues of the proposed under
taking, shewing the sources whence the same are expected to be de
rived; the annual earnings thereof respectively; the probable annual 
cost of operation or working expenditure; and the annual net revenue 
applicable to the payment of interest on the proposed investments. 
Such schedules to be signed by the person preparing the same.

58. All Private Bills are introduced on petition and presented to the 
House upon motion for leave, and after such petition has been favorably 
reported on by the committee on standing orders.

59. When any Bill for confirming by Letters Patent, or agreement, is 
presented to the House, the copy of such Letters Patent, or agreement, shall 
be attached to it.

60. The expenses and costs attending on Private Bills giving any ex
clusive privilege, or for any object of profit, or private, corporate or in
dividual advantages; or for amending, extending or enlarging any former 
Acts, in such manner as to confer additional powers, ought not to fall 
on the public; accordingly the parties seeking to obtain any such Bills 
shall be requhed to pay the sum of one hundred dollars, aS provided by 
rule 63. And in case of any Bill incorporating a Company, or increasing 
the capital stock of a company already incorporated, there shall be paid to 
the Clerk of the House, by or on behalf of the applicant, before the same is 
reported to the House, the same fee as would -be payable to the provincial 
secretary, in the case of an incorporation or increase of capital under the 
provisions of the Ontario Companies Act, less the sum of $100 already 
paid to the Clerk of the House under the said rule No. 53.

The following are the fees thus ordered to be paid:—
When the proposed capital of the applicant Company is $40,000 or less, 

the fee to be $100.
When it is more than $40,000, but does not exceed $il 00,000, the fee 

to be $100, and $1 for every $1,000 or fractional part thereof in excess of 
$40,000.

When it is over $100,000, but does not exceed $1,000.000, the fee to be 
$160 and $2.50 for every $10,000 or fractional part thereof in excess of 
$100,000.

When it is $1,000,000, the fee to be $385 and $2.50 for every $10,000 
or fractional part thereof in excess of $1,000,000.

Where the capital of a company is increased, the fee to be according to 
the above list, but on the increase only.

Where the capital is not increased, the fee to lie $100.
61. Every Private Bill, when read a first time, shall, unless it be an 

Estate Bill, or a Bill providing for the consolidation of a floating debt or
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for the consolidation or renewal of debentures (other than local improve
ment debentures ) of a municipal corporation, stand referred to the proper 
standing committee, and all petitions before the House, for or against the 
Bill, are considered as referred to such committee.

61a. Every Private Bill, in so far as it provides for the consolidation 
of a floating debt or for the consolidation or renewal of debentures (other 
than local improvement debentures ) of a municipal corporation, when the 
Bill has been read a first time, shall without special reference stand re
ferred to the Ontario Railway and Municipal Board for their report ; and 
a copy of such Bill and of the petition on which the same is founded shall 
be forthwith transmitted by the Clerk of the House to the Board in order 
that the Board may, after an enquiry into the allegations set out in the 
Bill, and into any other matters which the Board may deem necessary in 
connection therewith, report to the House whether or not it is reasonable 
that such Bill or the part thereof relat ing to the matters aforesaid, should be 
passed, and what alterations, if any, should be made in the same, and the 
Board shall make such enquiry accordingly and shall sign the same; and 
the said report, bill and petition shall be transmitted to the clerk and the 
report shall be read by the clerk at the table and shall be entered on the 
journals of the House, and the Bill together with the report shall stand 
referred to the standing committee on Private Bills.

And it shall be the duty of the law clerk to report to the Clerk of the 
House as to whether any such Private Bill does so provide as aforesaid.

62. Every Estate Bill, when read a first time, shall, without special 
reference, stand referred to the Commissioners of Estate Bills for their 
report ; and a copy of such Bill, and of the petition on which the same is 
founded, shall be forthwith transmitted by the Clerk of the House to the 
said Commissioners, or one of them, in order that they, or any two of them, 
may, after perusing the Bill, without requiring any proof of the allega
tions thereof, report to the House their opinion thereon under their 
hands; and whether, presuming the allegations contained in the preamble 
to be proved to the satisfaction of the House, it is reasonable that such Bill 
do pass into a law; and whether the provisions thereof are proper for 
carrying its purposes into effect; and what alterations or amendments, if 
any, are necessary in the same; and in the event of their approving the 
said Bill, they are to sign the same; and the said report, with the said 
Bill and petition, are to be transmitted by the said Commissioners to the 
clerk ; and the report shall be read by the clerk at the table, and shall be 
be entered on the journals of the House ; and the Bill together with the 
report, shall stand referred to the standing committee on Private Bills, 
which is not to consider the said Bill, before the delivery of the said re
port, bill and petition to the chairman of the said committee.

63. In the event of the Commissioners of Estate Bills reporting that, 
in their opinion, it is not reasonable that the Bill submitted t*. them shall 
pass into law, such Bill shall not be further considered.

64. No committee on any Private Bill, of which notice is required to



30 INCORPORATION.

be given, is to consider the same until such Bill has been printed and dis
tributed to members, and five days’ clear notice of the sitting of such com
mittee has been affixed in the lobby.

65. A copy of the Bill containing the amendments proposed to be sub
mitted to the standing committee, shall be deposited in the Private Bill 
Office two clear days before the meeting of the committee thereon.

66. All persons whose interest or property may lie affected by any Pri
vate Bill shall, when required so to do, appear before the standing commit
tee touching their consent, or may send such consent in writing, proof of 
which may be demanded by such committee. And in every case the com
mittee upon any bill for incorporating a Company may require proof 
that the persons whose names appear in the Bill, as composing the Com
pany, are of full age. and in a position to effect the objects contemplated, 
and have consented to become incorporated.

76. Every parliamentary agent conducting proceedings before the House 
shall be personally responsible to the House and to the Speaker, for the 
observance of the rules, orders, and practice of Parliament, and rules 
prescribed by the Speaker, and also for the payment of all fees and charges; 
and he shall not act as parliamentary agent until he shall Have received 
the express sanction and authority of the Speaker, who may revoke the 
same at pleasure.

77. Any agent who shall wilfully act in violation of the rules and 
practice of Parliament, or any rules prescribed by the Speaker, or who 
shall wilfully misconduct himself in prosecuting any proceedings before 
the House, shall lie liable to an absolute or temporary prohibition to prac
tice as a parliamentary agent, at the pleasure of the Speaker.

Noth.—1. Make all cheques payable to “The Treasurer of Ontario.”
2. Send to the Clerk of the House the proposed Bill—the name of 

the member promoting—the cheque for $100, and tl.-e petitions upon which 
Bill is to be founded—one addressed to the Legislature and one addressed 
to his Honour the Lieutenant-Governor.

3. See that the petitions are signed as directed on the first page 
hereof and sealed with the seal of corporations, municipal or otherwise.

4. No petition is to be signed by a solicitor for the petitioners where 
they are in the province.

5. There shall be three signatures, at least, upon the page of the 
petition containing the prayer, except in the case of corporat -ns signing 
by their officials and in the case of a single petitioner.

6. Observe the rules with regard to advertising and not to delay in 
so doing.

7. Send to the Clerk of the House a statutory declaration stating 
that the advertisement annexed to the declaration has appeared the full 
length of time in the “Gazette*’ and in all the local sheets in which it was 
inserted, or, marked copies of the papers.
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Tariff of Fees Under Ontario Acts.

See Orders in Council, dated 25th November. A.D. 1899 ; 27th 
December, 1899, and 3rd March, 1905.

For Letters Patent.

When the proposed capital of the applicant company is 
$40,000 or less, the fee to be $100.

When it is more than $40,000, but does not exceed $100,000, 
the fee to be $100 and $1 for every $1,000 or fractional part 
thereof in excess of $40,000.

When it is over $100,000, but does not exceed $1,000,000, the 
fee to be $160 and $2.50 for every $10,000 or fractional part 
thereof in excess of $100,000.

When it is $1,000,000, the fee to be $385 and $2.50 for every 
$10,000 or fractional part thereof in excess of $1,000,000.

For incorporation of a cheese or butter company, the fee is to 
be $10.

When the charter is for an educational institution not carried 
on for the purpose or object of gain, the fee is to be $10.

For the incorporation of a cemetery company not to be car
ried on for gain, or which shall undertake to use in the improve
ment of its property any gain derived by the company, the fee 
is to be $10.

When the charter is for an athletic club composed of 
amateurs, and has for its object the encouragement and promo
tion of lawful games and exercises, and such club is not to be 
carried on for gain, or shall undertake to distribute in the im
provement of its property and facilities as such club any gain de
rived by the club, the fee is to be $50.

For Supplementary Letters Patent.

When the capital of a company is increased, the fee to be 
according to the above list, but on the increase only.

If an increase of capital be not desired, the fee is $100.
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For Licenses.

The amount of fee to be charged for a license is determined 
as each ease arises. The following are illustrations of the fees.

Fees for licenses to corporations coming within Classes VII. 
or VIII., as described in 63 V., c. 24.

If the capital stock of the’company does not exceed the sum 
of one hundred thousand dollars, the fee to be twenty-five 
dollars.

If the capital stock of the company exceeds the said sum of 
one hundred thousand dollars, the fee to be fifty dollars.

Fees for licenses to corporations coming within Class IX., or 
63 V., c. 34.

The fees payable shall be the same as the fees now payable 
upon the incorporation of a company by Letters Patent under 
the Ontario Companies Act, viz.:—

When the proposed capital of the applicant company is 
$40,000 or less, the fee to be $100.

When it is more than $40,000, but does not exceed $100,000, 
the fee to be $100 and $1 for every $1,000 or fractional part 
thereof in excess of $40,000.

When it is over $100,000, but does not exceed $1,000,000, the 
fee to be $160 and $2.50 for every $10,000 or fractional part 
thereof in excess of $100,000.

When it is $1,000,000, the fee to be $385 and $2.50 for every 
$10,000 or fractional part thereof in excess of $1,000,000.

For Orders in Council, Etc.

Order in Council changing the name of a company, $25.
Order in Council accepting the surrender of a charter, $20.

1. Filing the annual statement required under the Ontario
Act, of a company having a capital stock of $50,000 
or under........................................................................$2.00

2, Filing the annual statement of a company having a
capital stock exceeding $50,000, but not exceeding 
$100,000..........................................................................  3.00
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3. Filing the annual statement of a company having a
capital stock exceeding #100,000 ................................. 5.00

4. Filing by-law for sale of mining company’s stock at a
discount..................................................... .................... 5.00

5. Filing by-law increasing or decreasing number of directors,
or changing company’s chief place of business..........2.00

6. Filing any other by-law or document............................... 2.00
Cheques, post office orders and drafts should be payable to the 

order of the Provincial Treasurer.

CANADA.

lhtOCEDL’RE FOR INCORPORATION.

1. No less than five persons may apply for Letters Patent of 
Incorporation and each of the said applicants must be of the full 
age of twenty-one years.

2. There must be a memorandum of agreement and stock 
book filed in duplicate in the form according to Schedule “B” 
of the Act. (R.S.C., e. 79.)

3. There must be an application in the form of Schedule “A” 
to the Act and containing:—

(o) The proposed corporate name of the company—which 
shall not be that of any other known company, incorporated 
or unincorporated, or any name liable to be confounded there
with, or otherwise, on public grounds, objectionable ;

(5) The purposes for which its incorporation is sought;
(c) The place within Canada which is to be its chief place 

of business;
(d) The proposed amount of its capital stock;
(e) The number of shares and the amount of each share;
(/) The names in full and the address and calling of each

of the applicants, with special mention of the names of not 
more than fifteen and not less than three of their number, who 
are to be the first or provisional directors of the company;

(g) The amount of stock taken by each applicant, the 
amount, if any, paid in upon the stock of each applicant and

3—COMPANY LAW.
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the manner in which the same has been paid, and is held for 
the company. 2 Edw. VII., c. 15, s. 6.

4. To the petition, memorandum of agreement and stock 
book must be annexed affidavits of execution.

5. To the petition must be annexed an affidavit establishing 
the sufficiency of the petition and of the memorandum of agree
ment and stock book, and the truth and sufficiency of the facts 
therein stated. Also that the proposed corporate name of the 
company is not that of any other known incorporated or unin
corporated company (section 10).

6. Notice of the granting of the Letters Patent must be in
serted forthwith by the company in four separate occasions in 
at least one newspaper in the county, city, or place where the 
head office or chief agency of the company is established.

PETITION.

To the Honourable the Secretary of State of Canada :
The application of ( names, addresses and occupation of each

of the applicants) respectfully sheweth as follows:—
The undersigned applicants are desirous of obtaining Letters Patent 

under the provisions of the first part of the Companies Act (chapter 79 
of the Revised Statutes of Canada, 1906,) constituting your applicants 
and such others as may become shareholders in the Company, thereby 
created a body corporate and politic under the name of 
“Limited," or such other name as shall appear to you to be
proper in the premises.

The undersigned have satisfied themselves and are assured that the pro
posed corporate name of the Company under which corporation is sought 
is not the corporate name of any other known Company incorporated or 
unincorporated, or any name liable to be confounded therewith or other
wise on public grounds objectionable.

Your applicants are of the full age of 21 years.
The purposes for which incorporation is sought by the applicants are

The operations of the Company to be carried on throughout the Dom
inion of Canada and elsewhere.

The chief place of business of the proposed Company within Canada 
will be at the of in the county of in the Province

The amount of the capital stock of the Company is to be $
The sa; stock is to be divided into shares of 6

The following are the names in full and the address and calling of
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each of the applicants with the amount of stock taken by each applicant 
respectively.

Applicant. Amount of Stock 
Subscribed.

The said will be the first or provisional directors of the
Company.

A stock book has been opened and a memorandum of agre- ment by the 
applicants under seal in accordance with the statute has been executed in 
duplicate—one of the duplicates being transmitted herewith.

The undersigned therefore request that a charter may be granted con
stituting them and such other persons as hereafter become shareholders 
in the Company, a body corporate politic for the purposes above set forth.

Signatures or Witnesses. Signatures of Applicants.

Dated at , this day of 190 .
Note.—If any cash has been paid in on stock or if any property is in

tended to be accepted on account of stock it should be here stated.
The petition must be signed by each of the applicants in person and 

in presence of a witness. However the applicants may sign by an attorney, 
but the original power of attorney or a duly authenticated notarial copy 
thereof must be produced. Each signature should be verified by an affi
davit or statutory declaration made by the witness thereof.

(To be executed in duplicate; one duplicate to be transmitted with the 
application.)

The (Limited).

Memorandum of Agreement and Stock Book.

We, the undersigned, do hereby severally covenant and agree each with 
the other to become incorporated as a Company undet the provisions of
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the first part of the Companies Act, (chapter 79 of the Revised Statutes 
of Canada, 1900), under the name of (Limited), or such other
name as the Secretary of State may give to the Company, with a capital 
of dollars, divided into shares of dollars each.

And we do hereby severally, and not one by the other, subscribe for and 
agree to take the respective amounts of the capital stock of the said Com
pany set opposite our respective names as hereunder and hereafter writ
ten, and to become shareholders in such company to the said amounts.

In witness whereof we have signed.

Name Amount Date and Place of 
Subscription.

of
Subscriber

Name

Subscriber. Subscrip-
Date. Place. Witness.

1

AFFIDAVIT OF EXECUTION.

Canada: 
Province of 
County of 

To Wit:

In the matter of the application of and
others for incorporation under the first part of 
the Companies Act (chapter 79, of the Revised 
Statutes of Canada, 1900) under the name of

I, , of the City of , in the County of make oath and

1. I was personally present and did see the within petition and mem
orandum of agreement and stock book duly signed and executed by
the parties thereto.

2. The said petition and memorandum of agreement and stock book
were executed at the City of aforesaid.

3. I know the said parties.
4. I am a subscribing witness to the said petition and memorandum 

of agreement and stock book.
Sworn be.ore me at the City of in

the County of this
day of A.D. 19 .

AFFIDAVIT VERIFYING PETITION.

Province of 
County of 

To Wit:

r In the matter of the application of and
others for incorporation under the first part of 
the Companies Act (chapter 79, of the Revised 
Statutes of Canada, 1906) as under the
name of

I, of the City of in the County of
do solemnly declare:—

Province of
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1. That I am one of the applicants herein.
2. That I have a knowledge of the matter, and that the allegations in 

the within petition contained are, to the best of my knowledge and belief, 
true in substance and fact.

3. That I am informed and believe that each petitioner signing the 
said petition is of the full age of twenty-one years, and that his name and 
description have been accurately set out in the preamble thereto.

4. That the proposed corporate name of the Company is not on any 
public ground objectionable and that it is not that of any known Com
pany, incorporated or unincorporated, or of any partnership or individual, 
or any name under which any known business is being carried on, or so 
nearly resembling the same as to deceive.

5. That I have satisfied myself and am assured that no public or private 
interest will be prejudicially affected by the incorporation of the Company 
aforesaid.

And I make this solemn declaration conscientiously believing it to be 
true and knowing that it is of the same force and effect as if made under 
oath and by virtue of the Canada Evidence Act, 1893.
Declared before me at

day of
of in the County

this
A.D.

A Commissioner, etc.

NOTICE.
Public notice is hereby given that under the first part of the Compan

ies Act Letters Patent have been issued under the seal of the Secretary of
State, bearing date the day of incorporating (names and
addresses and occupation of each applicant) for the purpose of (state 
the undertaking of the Company as set forth in the Letters Patent) with
a total capital stock of dollars divided into shares
dollars each.

Dated at the office of the Secretary of State for Canada, this
190 .

Secretary.

Note.—By s. 13 R.S.C. ( 1906), c. 79, copy of this notice must be in
serted forthwith on four separate occasions in at least one newspaper in 
the county, city or place where the head office or chief agency of the Com
pany is established.

Fees Under Dominion Act.

No steps shall be taken in the Department of the Secretary of 
State towards the issue of any Letters Patent or supplementary
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Letters Patent under the Companies Act, 1902, until after all 
fees therefor are duly paid.

The following is the tariff of fees payable under section 17 
of the Act:—

Where the proposed capital stock of the company is
$20,000 or less than $20,000..................................... $ 50.00

Where the proposed capital stock of the company is
more than $20,000 and less than $50,000................. 150.00

Where the proposed capital stock of the company is
$50,000 or upwards and less than $100,000............  200.00

Where the proposed capital stock of the company is
$100,000 or upwards and less than $150,000........  225.00

Where the proposed capital stock of the company is
$200,000 or upwards and less than $300,000........  300.00

Where the proposed capital stock of the company is
$300,000 or upwards and less than $400,000..........  325.00

Where the proposed capital stock of the company is
$400,000 or upwards and less than $500,000..........  350.00

Where the proposed capital stock of the company is
$500,000 or upwards and less than $600,000..........  375.00

Where the proposed capital stock of the company is
$600,000 or upwards and less than $700,000.... 400.00 

Where the proposed capital stock of the company is
$700,000 or upwards and less than $800,000........  425.00

Where the proposed capital stock of the company is
$800,000 or upwards and less than $900,000........ 450.00

Where the proposed capital stock of the company is
$900,000 or upwards and less than $1,000,000.... 475.00 

Where the proposed capital stock of the company is
$1,000,000 ......................................................................  500.00

For every additional million dollars of capital stock or
fractional part thereof................................................ 100.00

For supplementary Letters Patent to increase the 
capital stock of a company, the fee to be according 
to the above tariff, but on the increase only.

For supplementary Letters Patent for any purpose
other than an increase of capital a fee of..............  100.00
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All fees must be paid iu cash or by an accepted cheque made 
payable to the order of the Honourable the Secretary of State 
and should be transmitted to him by registered letter.

SPECIAL ACTS.

CANADA.

Rules of the House of Commons Respecting Private Bills.

87. Petitions for private bills shall only be received by the 
House within the first six weeks of the session, and every private 
bill shall be presented to the House within two weeks after the 
petition therefor has been favourably reported upon by the 
examiner or by the Committee on Standing Orders, and no 
motion for the suspension of this Rule shall lie entertained unless 
a report has been first made by the Committee on Standing 
Orders recommending such suspension and giving their reasons 
therefor.

Deposit of Bills and Fees.

88. (1) Any person desiring to obtain any private bill, shall 
deposit with the clerk of the House, at least eight days before 
the meeting of the House, a copy of such bill in the English or 
French language, with a sum sufficient to pay for translating 
and printing the same; the translation to be done by the officers 
of the House, and the printing by the Department of Public 
Printing, and if such bill is not deposited by the time above 
specified the applicant shall, in addition to the charges for print
ing and translation pay the sum of five dollars for each and 
every day which intervenes between the said eighth day before 
the meeting of the House and the date of the filing of the bill ; 
but such additional charge shall not exceed in the aggregate in 
any one case the sum of two hundred dollars.

(2) After the second reading of a bill, and before its consider
ation by the committee to which it is referred, the applicant 
shall in every case pay the cost of printing the Act in the 
statutes, and fee of two hundred dollars.
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Additional Charges.

(3) The following charges shall also be levied and paid in 
addition to the foregoing, viz. :—

(o) When any Rule of the House is suspended in 
reference to a bill or the petition therefor, for each
such suspension ...............................................................$100.00

(6) When a bill is presented in the House after 
the eighth week of the session and before the end of 
the twelfth week .........................................................   100.00

(c) When a bill is presented in the House after the
twelfth week of the session ............................................ 200.00

(d) When the proposed capital stock of a company
is over $250,000 and does not exceed $500,000.............. 100.00

(e) When the proposed capital stock of a company
is over $500,000 and does not exceed $750,000............ 150.00

(/) When the proposed capital stock of a company
is over $750,000 and does not exceed $1,000,000.......... 200.00

((/) When the proposed capital stock of a company
is over $1,000,000 and does not exceed $1,500,000 ........ 300.00

(h) When the proposed capital stock of a company
is over $1,500,000 and does not exceed $2,000,000 ........ 400.00

(t) For every additional million dollars or frac
tional part thereof..........................................................  100.00

(4) When a bill is for the purpose of increasing the capital 
stock of a company, the additional charge shall be according to 
the above tariff, but shall lie charged upon the amount of the 
increase only.

(5) When a bill is for the purpose of increasing the borrow
ing powers of a company without any increase in the capital 
stock, the additional charge shall be $300.00.

(6) If any change in the amount of the proposed eapital 
stock of a company, or of any increase thereto, be made at any 
stage of a bill, the said bill shall not be advanced to the next 
stage until a certificate has been filed with the proper officer to 
the effect that the payment of the charges consequent upon such 
change has been duly made.
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(7) In this rule the term “proposed capital stock’’ includes 
any increase thereto provided for in the bill.

(8) The additional charges provided for in section 3 of this 
Rule shall also apply to private bills originating in the Senate ; 
provided, however, that if a petition for any such bill has been 
received by this House within the first six weeks of the session, 
the additional charges made under sub-section (6) and (c) of 
section 3 shall not be levied thereon.

Publication of Notices.

90. All applications to Parliament for private bills, of any 
nature whatsoever, shall lie advertised by a notice published in 
the Canada Gazette ; such notice shall clearly and distinctly state 
the nature and objects of the application, and shall lie signed 
by or on behalf of the applicants, with the address of the party 
signing the same; and when the application is for an Act ot 
incorporation, the name of the proposed company shall be stated 
in the notice. If the works of any company (incorporated, or 
to be incorporated) are to be declared to be for the general 
advantage of Canada, such intention shall be specifically men
tioned in the notice ; and the applicants shall cause a copy of 
such notice to be sent by registered letter to the clerk of each 
county or municipality which may be specially affected by the 
construction or operation of such works, and also to the secre
tary of the province in which such words are, or may be located ; 
and proof of compliance with this requirement by the applicants 
shall be established by statutory declaration.

In addition to the notice in the Canada Gazette aforesaid, 
a similar notice shall also be published in some leading news
paper, as follows:—

(a) When the application is for an Act to incorporate :—
1. A railway or canal company—in the principal city, town 

or village in each county or district, through which the proposed 
railway or canal is to be constructed.

2. A telegraph or telephone company—in the principal city
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or town in each province or territory in which the company pro
poses to operate.

3. A company for the construction of any works which in 
their construction or operation might specially affect the particu
lar locality; or for obtaining any exclusive rights or privileges; 
or for doing any matter or thing which in its operation would 
affect the rights or property of others—in the particular locality 
or localities which may be affected by the proposed Act.

4. A banking company; an insurance company; a trust com
pany; a loan company; or an industrial company without any 
exclusive powers—in the Canada Gazette only.

(b) When the application is for the purpose of amending an 
existing Act ;—

1. For an extension of any line of railway, or of a canal; 
or for the construction of branches thereto—in the principal 
city, town or village in each county or district through which 
such extension or branch is to be constructed.

2. For the continuation of a charter or an extension of the 
time for the construction or completion of any line of railway, 
or of any canal, or of any telegraph or telephone line 
or of any other works already authorized; or for an exten
sion of the powers of a company (when not involving the grant
ing of any exclusive rights) ; or for the increase or reduction of 
the capital stock of any company ; or for increasing or altering 
its bonding or other borrowing powers; or for an amendment 
which would in any way affect the rights or interests of the 
shareholders or bondholders or creditors of the company—in the 
place where the head office of the company is situated or author
ized to be.

(c) When the application is for the purpose of obtaining for 
any person or existing corporation any exclusive rights or 
privileges or the power to do any matter or thing which in its 
operation would affect the rights or property of others—in the 
particular locality or localities which may be affected by the pro
posed Act.
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All such notices whether inserted in the Canada Gazette or 
in a newspaper, shall be published at least once a week; for a 
period of five consecutive weeks; and when published in the 
Provinces of Quebec and Manitoba, shall be in both the English 
and French languages ; and if there be no newspaper in a locality 
where a notice is required to be given, such notice shall be given 
in the next nearest locality wherein a newspaper is published; 
any proof of the due publication of notice shall be established in 
each case by statutory declaration; and all such declarations 
shall be sent to the clerk of the House endorsed “Private Bill 
Notice.”

(d) Every such notice by registered letter shall be mailed in 
time to reach the secretary of the province and the clerk of such 
county council and municipal corporation not less than two 
weeks before the consideration of the petition by the examiner 
or the Committee on Standing Orders, and a statutory declara
tion establishing the fact of such mailing shall be sent to the clerk 
of the House.

(e) All private bills, for Acts of incorporation shall be so 
framed as to incorporate by reference to the clauses of the 
General Acts relating to the details to be provided for by such 
bills;—special grounds shall be established for any proposed 
departure from this principle, or for the introduction of other 
provisions as to such details, and a note shall be appended to 
the bill indicating the provisions thereof in which the General 
Act is proposed to be departed from. Bills which are not framed 
in accordance with this rule, shall be recast by the promoters, 
and reprinted at their expense, before any committee passes upon 
the clauses.

Model Bill.

91. All private bills for Acts of incorporation of, or in amend
ment of Acts, where a form of a model bill has been adopted, 
shall be drawn in accordance with the model bill, copies of which 
may be obtained from the clerk of the IIousp.

(a) The provisions contained in any bill which are not in 
accord with the model bill, shall be inserted between brackets,
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and when revised by the proper officer shall be so printed, and 
bills which are not in accordance with this Rule shall be returned 
to the promoters to be recast before being revised and printed;

(6) Any sections of existing Acts which are proposed to be 
amended shall be reprinted in full with the amendments inserted 
in their proper places and between brackets;

(c) Any exceptional provisions that it may be proposed to 
insert in any bill shall be clearly specified in the notice of appli
cation for the same.

i
Map or Plan, With Petition.

92. No petition praying for the incorporation of a railway 
company, or of a canal company, or for an extension of the line 
of any existing or authorized railway or canal, shall be con
sidered by the examiner or by the Standing Orders Committee, 
until there has been filed with that committee a map or plan, 
shewing the proposed location of the works, and each county, 
township, municipality or district through which the proposed 
railway or canal, or any branch or extension thereof, is to be 
constructed.

Maps, Plans and Exhibits, with Bills.

93. No bill for the incorporation of a railway or canal com
pany or for changing the route of the railway or of the canal 
of any company already incorporated shall be considered by the 
Railway Committee until there has been filed with the committee, 
at least one week before the consideration of the bill:—

(a) A map or plan drawn upon a scale of not less than half 
an inch to the mile, shewing the location upon which it is in
tended to construct the proposed work, and shewing also the 
lines of existing or authorized works of a similar character with
in, or in any way affecting the district, or any part thereof, 
which the proposed work is intended to serve; and such map or 
plan shall be signed by the engineer or other person making the 
same;
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(b) An exhibit shewing the total amount of capital proposed 
to be raised for the purpose of the undertaking, and the man
ner in which it is proposed to raise the same, whether by ordin
ary shares, bonds, debentures or other securities, and the amount 
of each, respectively.

Toll Bridge.

94. Before any petition praying for leave to bring in a 
private bill for the erection of a toll bridge, is presented to the 
House the person or persons intending to petition for such bill, 
shall, upon giving the notice prescribed by Rule 90, also, at the 
same time and in the same manner, give notice of the rates 
which they intend to ask, the extent of the privilege, the height 
of the arches, the interval between the abutments or piers, for 
the passage of rafts and vessels, and mentioning also whether 
they intend to erect a drawbridge or not, and the dimensions of 
the same.

Rules of the Senate Respecting Private Bills.

Senate.

106. The clerk of the Senate shall, during each recess of Par
liament, publish weekly in the Canada Gazette, the following 
rules respecting notices of intended applications for private bills 
and the substance thereof in the Official Gazette of each pro
vince. The clerk shall also announce, by notices affixed in the 
committee rooms and lobbies of the Senate, by the first day of 
every session, the times limited for receiving petitions for private 
bills, and private bills, and reports thereon.

107. All applications to Parliament for private bills of any 
nature whatsoever, shall be advertised by notice published in the 
Canada Gazette. Such notice shall clearly and distinctly state 
the nature and objects of the application, and shall be signed 
by or on behalf of the applicants, with the address of the party 
signing the same ; and, when the application is for an Act of 
incorporation the name of the proposed company shall be stated 
in the notice.
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In addition to the notice in the Canada Gazette aforesaid, a 
similar notice shall be given as follows :—

(а) When the application is for an Act to incorporate,
1. A railway or canal company,—in some leading newspaper 

published in the principal city, town or village in each county or 
district through which the proposed railway or canal is to be 
constructed.

2. A telegraph or telephone company,—in a leading news
paper in the principal city or town in each province or territory 
in which the company proposed to operate.

3. A company for the construction of any works which in 
their construction or operation might specially affect a par
ticular locality, or for obtaining any exclusive rights or privi
leges, or for doing any matter or thing which in its operation 
would affect the rights or property of others,—in a leading news
paper in the particular locality or localities which may be 
affected by the proposed Act.

4. A banking company; an insurance company; a trust com
pany; a loan company, or an industrial company without any 
exclusive powers,—in the Canada Gazette only.

5. And, if the works of any company (incorporated or to be 
incorporated) are to be declared to be for the general advantage 
uf Canada, such intention shall be specifically mentioned in 
the notice; and the applicants shall cause a copy of such notice 
to be sent by registered letter to the clerk of each county council 
and of each municipal corporation which may be specially 
affected by the construction or operation of such works, and 
also to the secretary of the province in which such works are, 
or may be located; and proof of compliance with this require
ment by the applicants shall be established by statutory declara
tion.

(б) When the application is for the purpose of amending 
an existing Act,

1. For an extension of any line of railway, or of any canal ; 
or for the construction of branches thereto.—the same mutaiis
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mutandis as for an Act to incorporate a railway or canal com
pany.

2. For an extension of the time for the construction or com
pletion of any line of railway, or of any canal, or of any tele
graph or telephone line, or of any other works already author
ized,—in a principal newspaper in the place where the head 
office of the company is, or is authorized to be.

3. For the extension of the powers of a company (when not 
involving the granting of any exclusive rights) or for the 
increase or reduction of the capital stock of any company ; or 
for increasing or altering its bonding or other borrowing 
powers; or for any amendment which would in any way affect 
the rights or interests of the shareholders or bondholders or credi
tors of the company,—in a principal newspaper in the place 
where the head office of the company .is situated.

(c) All such notices, whether inserted in the Canada Gazette 
or in a newspaper, shall be published at least once a week for 
a period of five consecutive weeks ; and when published in the 
Province of Quebec and Manitoba shall be in both the English 
and French languages ; and marked copies of each issue of all 
newspapers containing any such notice shall be sent to the clerk 
of the Senate, endorsed “Private Bill Notice”; or, a statutory 
declaration as to due publication may be sent in lieu thereof.

Every notice by registered letter shall be mailed in time to 
reach the secretary of the province and the clerk of each county 
council and municipal corporation not less than five weeks before 
the consideration of the petition of the Committee on Standing 
Orders; and a statutory declaration establishing the fact of such 
mailing shall be sent to the clerk of the Senate.

108. No petition praying for the incorporation of a railway 
company, or of a canal company, or for an extension of the line 
of any existing or authorized railway or canal, shall be con
sidered by the Standing Orders Committee, until there has been 
filed with the committee a map or plan, shewing the proposed 
location of the works, and each county, township, district or
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municipality through which the proposed railway or canal, or 
any branch or extension thereof, is to be constructed.

109. Before any petition praying for leave to bring in a pri
vate bill for the erection of a toll bridge is presented to the 
Senate, the person or persons intending to petition for such 
bill shall, upon giving the notice prescribed by the preceding 
rules, at the sane time and in the same manner, give notice ot 
the rates which they intend to ask, the extent of the privilege, 
the height of the arches, and the intervals between the abut
ments or piers for the passage of rafts and vessels; and shall also 
mention whether they intend to erect a drawbridge or not, and 
the dimensions of the same.

110. No petition for any private bill is received by the 
Senate after the first three weeks of each session ; nor may any 
private bill be presented to the Senate after the first four weeks 
of each session ; nor may any report of any standing or special 
committee upon a private bill be received after the first six 
weeks of each session.

111. Petitions for private bills, when received by the Senate, 
are to be taken into consideration without special reference, by 
the Committee on Standing Orders. The committee is to report 
in each case, whether the rules with regard to notice have been 
complied w’ith; and in every case where the notice shall prove 
to have been insufficient, either as regards the petition as a whole, 
or any matter therein which ought to have been specially refer
red to in the notice, the committee is to recommend the course 
to be taken in consequence of such insufficiency of notice.

112. No motion for the suspension of the rules upon any 
petition for a private bill is in order, unless such suspension has 
been recommended by the Committee on Standing Orders.

Introduction of Private Bills.

113. Every private bill is introduced on petition, and pre
sented to the Senate after the petition has been favourably re
ported on by the Committee on Standing Orders.

114. Any person seeking to obtain a. private bill shall deposit 
with the clerk of the Senate, eight days before the meeting of
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Parliament, if it is intended that the bill should originate in the 
Senate, a copy of such bill in the English or French language, 
with a sum sufficient to pay for the translation of same by the 
officers of the Senate, and the printing of 600 copies in English 
and 200 in French. The applicant shall also pay the clerk of the 
Senate, immediately after the second reading and before the con
sideration of the bill by the committee to which it is referred, a 
sum of $200, with the cost of printing the Act in the statutes, 
and lodge the receipt for the same with the clerk of such com
mittee.

The fee payable on the second reading of any private bill is 
paid only in the House in which it is introduced.

Unprovided Cases.

132. Except as herein otherwise provided, the rules relating 
to public bills apply to private bills.

PETITION.
( The Senate )

To the Honourable j The Colllmoll„ j Of Canada.

The Petition of the undersigned all of the City of
in the City of and Province of

Humbly Sheiceth.
That your Petitioners desire to be incorporated under the name 

with power to effect contracts of Life Insurance with any persons and to 
grant, sell or purchase life annuities, grant endowments upon the contin
gencies of human life and generally to carry on the business of Life In
surance in all its branches and forms.

That your Petitioners desire the capital of the Company to be One 
Million Dollars divided into shares of $100 each and the Head Office of the 
Company to be in the City of Toronto in the Province of Ontario.

Wherefore, your Petitioners humbly pray that your Honourable House 
may be pleased to pass an Act for the purposes above mentioned.

And as in duty bound your Petitioners will ever pray.
Dated at Toronto in the Province of Ontario, this day of

A.D. 10 .

MODEL RAILWAY BILL.

No. .] BILL.
An Act to incorporate the Railway Company.
Whereas a petition has been presented praying that it be 

4—COMPANY LAW.

[1906. 

enacted as
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hereinafter set forth, and it is expedient to grant the prayer of the said 
petition: Therefore His Majesty, by and with the advice and consent of 
the Senate and House of Commons of Canada, enacts as follows:— •

1. [Insert names of those applying for incorporation],
together with such persons as become shareholders in the company, are in
corporated under the name of [insert name of company] here
inafter called “the Company."

2. The persons named in section 1 of this Act are constituted provi
sional directors of the Company.

3. The capital stock of the Company shall lie dollars. No
one call thereon shall exceed ten per cent, on the shares subscribed.

4. The Head Office of the Company shall be in the .
5. The annual meeting of tiie shareholders shall be held on the first

6. The number of directors shall be not less than five, nor more than 
nine, one or more of whom may be paid directors.

7. The Company may lay out, construct and ojierate a railway of the 
gauge of four feet eight and one-half inches from [insert and define clearly 
the route of the proposed railway, and specify the principal points along 
the route],

8. The securities issued by the Company shall not exceed 
thousand dollars per mile of the railway, and may be issued only in pro
portion to the length of railway constructed or under contract to be con
structed.

9. Subject to the provisions of sections 281 to 283, both inclusive, of 
the Railway Act, 1903, the Company may enter into agreements with all 
or any of the companies hereinafter named for any of the purposes specified 
in the said section 281, such companies being the [name the companies it is 
proposed to make agreements trifA].

MODEL IX8VRANCE BILL.

An Act to incorporate
Whereas a Petition has been presented praying that it may lie enacted 

as hereinafter set forth, and it is expedient to grant the prayer of the 
said Petition; Therefore, His Majesty by and with the advice and con
sent of the Senate and the House of Commons of Canada enacts as fol-

1. (Names of incorporators).
all of the City of Toronto in the County of York, in the Province of On
tario, together with such persons a# become shareholders in the Company are 
incorporated under the name of hereinafter called the “Company."

2. The persons named in section 1 of this Act, together with such per
sons, not exceeding nine, as they associate with them, shall lie the Pro
visional Directors of the Company, a majority of whom shall be a quorum,
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and they may forthwith open stock books, procure subscriptions of stock 
for the undertaking, make calls on stock subscrilied, and receive payments 
thereon, and shall deposit in a Chartered Bank in Canada all moneys re
ceived by them on account of stock subscribed, or otherwise received by 
them on account of the Company, and shall withdraw the same for the 
purposes only of the Company, and may do generally what is necessary to 
organize the Company.

3. The capital stock of the Company shall be dollars, divided
into shares of dollars each.

4. The Head Office of the Company shall be in the of ,
in the of

(7) The directors may. from time to time, establish branches, 
advisory boards or agencies, either within Canada or elsewhere.

ft. As soon as dollars of the capital stock of the Company
have been subscribed, and ten per cent, of that amount paid into some 
Chartered Bank in Canada, the provisional directors shall call a general 
meeting of the shareholders of the Company at some place to be named in 
the of , at which meeting the shareholders present or
represented by proxy, who have paid not less than ten per cent, on the 
amount of shares subscribed for by them shall elect not more than nine 
directors, liereinafter called “shareholders’ directors.”

(2) No person shall be a shareholders' director unless he holds
in his own name and for his own use at least shares of
the capital stock of the Company and has paid all caUs due thereon 
and all liabilities incurred by him to the Company.

(3) In addition to the shareholders’ directors there shall be 
elected by the policyholders at the first annual meeting after the 
commencement of business, and at each subsequent annual 
meeting, directors, liereinafter called “policyholders’ directors” if 
there be policyholders qualified as hereinafter mentioned and willing 
to act as such directors ; but no shareholder shall be eligible as a 
policy-holder’s director.

(4) A participating policyholder who is a male of the age of 
twenty-one years, whose policy or policies in force on his own life 
amount to five thousand dollars or upwards, exclusive of bonus 
additions or profits, and who has paid all premiums then due there
on, shall be eligible for election as a policyholders’ director.

(ft) At all meetings of the directors a majority thereof shall 
be a quorum for the transaction of business.

6. The directors shall elect from among themselves a president of the 
Company and one or more vice-presidents.

7. The shares of the capital stock subscribed for shall be paid by such 
instalment and at such times and places as the directors appoint; the 
first instalment shall not exceed twenty-five per cent, and no subsequent 
instalment shall exceed ten per cent., and not less than thirty days’ notice
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of any call shall be given : Provided that the Company shall not commence 
the business of insurance until dollars of the capital stock have
been paid in cash into the funds of the Company, to be appropriated only 
for the purposes of the Company under this Act; provided further that the 
amount so paid in by any shareholder shall not be less than ten per cent, 
of the amount subscribed by such shareholder.

8. A general meeting of the Company shall be called once in each year 
after the organization of the Company and commencement of business at 
its Head Office, and at such meeting a statement of the affairs of the 
Company shall be submitted.

9. Notice of the annual meeting shall be given by publication in two 
issues of the Canada Gazette at least fifteen days prior thereto, 
and also in six consecutive issues of a daily newspaper published at the 
place where the Head Office of the Company is situate, and such notice 
shall intimate that participating policyholders may, in accordance with the 
provisions of this Act, vote #or and elect six directors.

10. At all general meetings of the Company, each shareholder present 
or represented by proxy who has paid all calls due upon his shares in the 
capital stock of the Company shall have one vote for each share held by 
him. Every proxy must be himself a shareholder and entitled to vote.

11. The Company may effect contracts of life insurance with any per
sons, and may grant, sell or purchase life annuities, grant endowments, 
depending upon the contingency of human life, and generally carry on the 
business of life insurance in all its branches and forms.

12. The Company may acquire and dispose of any real property re
quired in part or wholly for the use and accommodation of the Company; 
but the annual value of such property held in any province of Canada, 
shall not exceed dollars except in the of ,
(province where Head Office is situated) where it shall not exceed

13. The directors may, from time to time, set apart such portion of the 
net profits as they deem safe and proper for the distribution as dividends 
or bonuses to shareholders and holders of participating policies, ascer
taining the part thereof which has been derived from participating policies, 
and distinguishing such parts from the profits derived from other sources 
and the holders of participating policies shall be entitled to share' in 
that portion of the profits so set apart which has been so distinguished 
as having been derived from participating policies to the extent of not 
less than ninety per cent, thereof; but no dividend or bonus shall at any 
time lie declared or paid out of estimated profits and the portion of such 
profits which remains undivided upon the declaration of a participating 
policy dividend shall never be less than one-fifth of the dividend de-

14. All persons who are actual holders of policies from the Company 
on their own lives for one thousand dollars or upwards, whether such per-
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sons ere shareholders of the Company or not. and who are by the terms 
of their policies entitled to participate in profit*, and are referred to in 
this Act a* holder* of participating policies, shall be members of the 
Company and be entitled to attend and vote in person or by proxy at all 
general meetings of the Company and every holder of a participating policy 
of the Company for the sum of not less than one thousand dollars shall 
lie entitled to one vote for each one thousand dollars in his policy; but 
policyholders, as such, shall not be entitled to vote for the election of share
holders’ directors.

2. A person holding a participating policy of one thousand dollars and 
upwards on his life, whether for the benefit of himself or of others, shall 
lie deemed a member of tlie Company.

15. Whenever any holder of a policy other than a term or natural pre
mium policy has paid three or more annual premiums thereon and fails to 
pay any further premium, or desires to surrender the policy the premiums 
paid shall not be forfeited but he shall be entitled to receive a paid-up 
and commuted policy for such sum a* the directors ascertain and determine, 
or to be paid in cash such sum as the directors fix as the surrender value 
of the policy, such sum in either case to be ascertained upon principles 
to be adopted by by-law applicable generally to all such cases as may occur : 
Provided that if such paid-up and commuted policy is in force or within 
twelve months after default has lieen made in payment of a premium there
on. the Company shall without any demand therefor, either issue such 
paid-up and commuted policy, or pay to or place to the credit of the policy
holder such cash surrender value.

16. The Companies Clauses Act. except sections ", 18, 39 and 41 there
of, shall apply to the Company in so far as the said Act is not inconsist
ent with any provisions of this Act or of the Insurance Act: Provided, 
however, that the Company may make loans to its shareholders or policy
holders, not being shareholders' directors, on the securities mentioned in 
the Insurance Act.

17. This Act and the Company, and the exercise of the powers hereby 
conferred, shall be subject to the provisions of the Insurance Act.

INCORPORATION—POWER OF ATTORNEY TO SION PETITION AND 
STOCK BOOK UPON INCORPORATION.

Know all men by these presents that I of the of
in the Province of Ontario, do hereby nominate, constitute and appoint 

of the of in the Province of Ontario, my true
and lawful attorney for me and in my stead to execute and sign a Peti
tion to His Honour the Lieutenant-Governor in Council for the Incorpora
tion by Letters Patent of the Company, Limited, with an
authorized capital of $ divided into shares of $
each, and with object* among others to

and for me and on my behalf to subscribe
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for shares of the total par value of $ and to do for
me such acts as may be necessary and requisite for procuring such in
corporation.
In witness whereof

(Note) This power of attorney must be accompanied by an affidavit 
of execution.

16. Notice of the granting of Letters Patent or Supplementary Letters 
Patent, shall be given forthwith by the Provincial Secretary in the On
tario (lazette, and the corporation shall be deemed to be existing from the 
date of the Letters Patent incorporating the same. R.S.O., c. 191, s. 15, 
amended.

Prior to the present amendment it had been held that a com
pany comes into existence as a body corporate and politic on 
the date of its Letters Patent. The acceptance of the Letters 
Patent by the company is unnecessary. Baldwin Iron Works v. 
Dominion Carbide Co., 2 O.W.R. 6.



CHAPTER II.

PROMOTERS.

Promoters are those who form or float a company. Subordin
ates employed by them are not to be regarded as promoters. The 
typical promoter starts the scheme of forming a company ; nego
tiates with the vendors, if any ; gets together a board of direc
tors; retains brokers, bankers and solicitors for the company ; 
drafts prospectus and obtains Letters Patent ; in short, he under
takes to form a company with reference to a given project and 
to set it going, and to take the necessary steps to accomplish 
that purpose. See Palmer’s Company Law. 5th ed., p. 283.

Any one who assists in the promotion as by obtaining a 
director or agreeing to place shares or otherwise for a considera
tion payable if the company floats is liable to be deemed a pro
moter. Ibid.

For decisions as to what constitutes a promoter see the fol
lowing eases. Gluckstein v. Barnes (1900), A.C. 240; Leeds 
and Hanley Theatre of Varieties (1902), 2 Ch. 809; Lagunas 
Nitrate Co. v. Lagunas Nitrate Syndicate (1899), 2 Ch. 393; 
Lydney v. Wigpoal Co., 33 Ch. D. 85; Twycross v. Grant, 2 
C.P.D. 469 ; Whaley Bridge v. Green, 5 Q.B.D. 109.

CIRCUMSTANCES CONSTITUTING PROMOTER.

The purchase of property for the purpose of re-sale to the 
company does not constitute the man a promoter unless he takes 
an active part in the formation of a company. Erlanger v. New 
Sombrero Phosphate Company, supra.

Where a promoter formed an intermediate company to which 
he sold certain property to be sold at a higher price to the real 
company, the intermediate company was held to be the agent of 
the vendor. Glasier v. Rolls, 42 C.D. 436. This case must now 
be read in the light of the case of Salomon v. Salomon, 12 A.C. 
22.
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Negotiating an agreement between vendor and a proposed 
company or trustee for a proposed company is sufficient. Bag- 
nail v. Carlton, 6 C.D. 371.

It is clear that from the time when promoters apply to the 
public to join them, they make themselves trustees for the com
pany. BagnaU v. Carlton, supra.

The solicitor of a company who merely transacts the legal 
business in connection with floating it, is not a promoter. Be 
Great Wheat Polgooth, 49 L.T. 20.

How Far Co-partners.

Promoters are not prima facie partners and are not liable 
for the acts of each other unless authorization express or implied 
can be shewn. Reynell v. Lewis, 15 M. & W. 517. And each 
promoter is only liable for that portion of the preliminary ex
penses or other liabilities incurred which he has sanctioned. 
Hamilton v. Smith, 7 Jums. 32; Howard Stove v. Dingman, 
10 O.W.R. 127.

Promoters are not necessarily agents for each other, but if one 
is expressly or impliedly authorized to act on behalf of others 
the ordinary responsibility of a principal attaches. Wilson v. 
Hotchkiss, 2 O.L.R. 261. And the company may be liable to 
the promoter. Thus where a promoter was employed by one of 
the provisional directors of the company to advertise and pro
mote its undertaking and the Board of Directors were fully 
cognizant of what he did, the right and authority to transact the 
business of the company, it was held that he was entitled to 
recover from the company the value of his w’ork, even although 
it was done without any specific instructions from his co-directors 
at formal meetings of the Board, everything being done in the 
most informal manner. Allen v. Ontario <f- Rainy River Ry. Co., 
29 O.R. 510; Patterson v. Brown, 6 O.W.R. 204; Evendin v. 
Standard Art Co., 8 O.W.R. 392.

See Mahoney v. East Holy ford Mining Co., L.R. 7 H.L. 869; 
Wood v. Ontario rf* Quebec Ry. Co., 24 C.P. 334. See also the 
following cases: Thomson v. Feeley, 41 U.C.R. 224; Gilpin v.
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Greene, 7 U.C.R. 586. See also Simpson v. Carr, 5 U.C.R. 326; 
Johnson v Hamilton, 13 U.C.R. 211.

Promoters who employ an agent to solicit subscriptions for 
stock were held liable to one induced to subscribe by false repre
sentations though they were not aware of them and did not 
authorize them. Milburn v. Wilson, 31 S.C.R. 481.

A promoter borrowing money for the purpose of a company 
is personally liable to repay it and the company when it comes 
into existence is not bound and is not a debtor to the lender. 
Clergue v. Humphrey, 31 S.C.R. 66.

All the preliminary expenses must, however, be borne by 
some one or more of the promoters in the first instance. Sockets 
v. Crosby, 3 B. & C. 814. And if a promoter is compelled to pay 
in full, he is entitled to an indemnity from the others which have 
sanctioned the expenditure. Boulton v. Veplow, 9 C.B. 493.

It is sometimes stated in the prospectus that a person has 
consented to become a director if elected at the organization 
meeting, or that he will remain on the Board after allotment. 
This will not protect him from liability as a promoter, although 
it may protect him from liability as a director. Glasier v. Rolls, 
42 C.D. 436.

All questions of contribution between promoters in respect of 
preliminary expenses resolve themselves into two simple ques
tions. First, did the alleged contributory make or authorize to 
be made the contract in respect of which he is called on to con
tribute on his account jointly with others ; or, second, if any one 
or more entered into the contract on his own or their behalf, did 
he agree to indemnify the person or persons contracting in part 
or in all against the consequences of the contract.

Bright v. Hutton, 3 H.L.C., p. 341m; Carrick’s Case, 1 Sim. 
N.S. 505. See also Cox v. Hickman, 8 H.L.C. 268; Moeluu 
Marsh Co. v. Court of Wards, L.R. 4 P.C. 419; Badeley 
v. Consolidated Bank, 38 Ch. Div. 238; Seiffert v. Irv
ing, 15 O R. 173; Gildrrsleevc v. Balfour, 15 P.R. 293; Thames 
Navigation Co. v. Reid, 13 A.R. 303.

The whole body of proposed corporators are not necessarily 
liable as partners in the case of the prosecution of business prior
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to the incorporation for the whole concern is not a partnership 
in that sense. But it is a quasi partnership in this sense that all 
those who take a practical part in the prosecution of the business 
or who sanction or ratify the conduct of the affairs become liable 
as partners. The extent or proportion of liability between them
selves depends upon the extent of their interest as manifested in 
their subscription for shares. On this footing the profits and 
losses would be proportioned among them. The practical differ
ence as to evidence is that in the case of partners all would be 
liable without notice of the obligation incurred ; in the other 
case some evidence must be given to shew knowledge or notice 
and assent on the part of each person to be charged.

The contribution should be without reference to what has 
been paid on each share. Sandusky Coal Co. v. Walker, 27 O.R. 
677; Sylvester v. McCuaig, 28 C.P. 443; Thompson v. William
son, 7 Bli. N.B. 432.

Preliminary Expenses.

A clause in the charter of the company authorizing the pay
ment of preliminary expenses does not constitute a contract with 
the promoters, merely giving the directors an authority in their 
discretion to pay same. Re Hereford Wagon Co., 2 C.D. 621, 
and a solicitor has no claim against a company for costs con
nected with its incorporation in the absence of an agreement on 
the part of the company after incorporation. Re Rotherham 
Alum Co., 32 W.R. 131. It was contended that the solicitor had 
an indemnity against the company which had the benefit of his 
labour, but the doctrine was negatived in this case.

On the other hand where services are rendered after the in
corporation. a valid claim against the company is created. Re 
Hereford Wagon Co., supra.

Payment of preliminary expenses out of the company’s funds 
is ultra vires unless express power is given in the Letters Patent. 
Re Anglo-French Society, 21 C.D. 492.

The mere fact that the company when formed takes the 
benefit of services rendered before incorporation, will not render 
it liable. Re English Produce Co. (1906), 2 Ch. 435.
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Secret Profits.
Those who accept and assume the extensive powers of pro

moters cannot disregard the interest of the corporation alto
gether, and they stand in regard to the company when formed 
in a fiduciary relation. A promoter accordingly may not make 
directly or indirectly any profit at the expense of the company 
unless with the consent of the company after full disclosure and 
the company can compel a promoter to account for secret profits. 
For examples of this case see Ruethel Mining Co. v. Thorpe, 9 
O.W.R. 948; (Hucktttin v Barnet (1900), A.C. 240; Mann v. 
Edinburgh Northern Trams Co. (1893), A.C. 69; Emma Mining 
Co. v. (iront, 11 C.D. 918; Erlanger v. New Sombrero Phosphate 
Com pang, 3 A.C. 1236. See notes to section 123 of Dominion 
Winding-up Act, infra.

In connection with disclosure to the incorporators of a com
pany, it has been said that disclosure is not an appropriate word 
to use when a person who plays the part of a promoter and of 
a shareholder, possibly of a director and vendor also announces 
to himself in one character what he has done and is doing in 
another. To talk of disclosure to the thing called the company 
when as yet there were no shareholders is a mere farce. See 
Gluekslein v. Barnes (1900), A.C. 240.

Disclosure must be full and it is not sufficient for a promoter 
to give such facts as will put the company on notice as to the 
profits made. Re Olympia (1898), 2 Ch. 168; O'Sullivan v. 
Clarkson, 9 O.W.R. 46. (See title Directors.)

No trustee or agent can make a secret profit at the expense of 
his principal and promoters cannot make secret profit at the 
expense of the company. Phosphate Sewage Co. v. Harmont, 5 
C.D. 394.

A secret commission given by a vendor to the agent or pur
chasing company is a bribe to betray the interests of the pur
chasing company. Re Hereford, Wagon Co., 2 C.D. 621 ; Lady- 
well Mining Co. v. Brookes, 35 C.D. 400.

The fact that a person who buys property contemplates 
forming a company to purchase it from him does not make him a
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promoter unless he takes some active steps in connection with the 
formation of the company. Erlanger v. New Sombrero Phos
phate Co., 3 A.C. 1362.

As to the time when a vendor becomes a promoter, Cover’» 
Case is instructive. It is there held that the date of a provisional 
contract of sale to a company was the moment when the vendor 
became a promoter and acquired a fiduciary relationship to the 
company. 46 L.J. Ch. 89.

The estate of a deceased promoter is liable to an action by 
the company. Phillips v. Horn fray, 24 C.D. 439 ; but the cause 
of action does not survive if the estate has not benefited. Peek
v. Qurney, LB. 6 H.L 877.

It has been laid down ttyat solicitors who are acting for a 
vendor should not at the same time act for the purchasing com
pany until the sale is completed. Bagnall v. Carlton, 6 C.D. 371.

In seeking to make promoters liable for profits obtained by 
re-sale of their property to the company it must be shewn that at 
the time the purchase was made by the promoters they stood in 
such a position that they cannot claim to have bought the pro
perty for themselves. In other words that they were not 
in a position to sell it to the company when afterwards formed 
because the company came into existence with the right to say 
that the purchase was made by the promoters for it and not for 
themselves. This is generally a task of some difficulty at all events 
where the property has not been expressly purchased for the 
purpose of being transferred to the intended company or where 
it is not made to appear at or before the time when the purchase 
was made the purchasers had invited the public to come in and 
join the prospective company. Be Hess Manufacturing Co., 21 
A.R. 66, S.C.R. 644; Highway Advertising Co. v. Ellis, 7 O.L.R. 
504.

It was held by the Ontario Court of Appeal that the 
president of a company cannot, unless with the unanimous con
sent of all the shareholders, make a profit by selling to the com
pany that w'hich he knows the company requires and which 
he buys with that knowledge and with the express purpose of
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selling to it. The Court laid down that under such circumstances 
it was the duty of the president to acquire it for the company 
and not to purchase for himself, and that he could not make a 
profit out of the transaction unless by the unanimous consent 
of all the shareholders given after full explanation of all the cir
cumstances and full knowledge of the position. Ratification by 
a majority of the shareholders is apparently not sufficient. Earle 
v. Burland, 27 A.R., p. 561.

The Privy Council, however, held that whether or not the 
company was entitled to a rescission of the contract of re-sale it 
was not entitled to affirm it and at the same time treat the direc
tor as the trustee of the profit made. They said that there was 
no evidence whatever of any commission or mandate to Burland 
to purchase on behalf of the company, or that he was in any 
sense a trustee for the company of the purchased property. It 
may be that he had an intention in his own mind to re-sell it to 
the company, but it was an intention which he was at liberty to 
carry out or abandon at his own will. It might be that a person 
with a strict regard for the company would have been disposed 
to give the company the benefit of his purchase, but the sole 
question was whether he was under any legal obligation to do so. 
Burland v. Earle (1902), A.C., p. 98.

It is well to note in connection with this case that the pre
sident of the company neither disclosed to the company that 
he was making a secret profit on the transaction nor did he 
secure a unanimous vote of the shareholders to ratify it.

The company has a right to the services of its directors 
especially when they are remunerated. It has a right to their 
entire services and to the voice of every director as well as their 
advice and giving their opinion upon matters which are brought 
before the Board for consideration, and that the general rule 
that no trustee can derive any benefit from dealing with those 
funds of which he is a trustee applies with still greater force to 
the state of things in which the interest of the trustee deprives 
the company of the benefit of his advice and assistance. See 
Benson v. Heathorn, 1 Y. & C. Ch. 326; Imperial Mercantile
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('redit Ass’n. v. Coleman, L.R. 6 Ch. 558; Cavendish Bentwick v. 
Fenn, 12 A.C. 652; York v. North Midland Railway Co. v. Hud
son, 16 Beav. 485; Aberdeen Railway Co. v. Blakie, 1 Macq. 461.

Where the owner of a patent arranged with a syndicate to 
give them an interest in the patent upon the understanding that 
they would jointly undertake to co-operate and build up a suc
cessful business, and the syndicate subsequently formed a com
pany and received shares in proportion to their holdings or inter
est in the patent, it was held that they were not bound to account 
to the company for the value of the interests received by them, 
notwithstanding that actual transfers of their interests in the 
patent had not been executed. And apparently the fact that 
the interests had been acquired by the syndicate without con
sideration would make no difference unless they were acquired 
for the company. Highway Advertising Co. v. Ellis, 7 O.L.R. 
504. See also Hopper v. Hoctor, 35 S.C.R. 645; Wade v. Kend
rick. 37 S.C.R. 82.

AGREEMENT TO CONTRIBUTE TO A PRELIMINARY EXPENSE 
FUND.

An agreement made the day of , between A., of
( hereinafter called “the trustee," of the one part, and B., of 

, and the several other persons who shall sign their names and 
affix their seals hereto (hereinafter called “the subscribers"), of the other

Whereas it is proposed very shortly to incorporate a Company to be 
called “the Company, Limited” (hereinafter referred to as
“the Company") :

And whereas it is desired to provide a fund in the manner and for the 
purposes hereinafter set forth.

Now therefore each of the subscribers hereby agrees with the said A., 
as trustees for the subscribers, as follows:—

1. A fund shall be established to consist of the contributions of the 
subscribers pursuant to this agreement.

2. The fund shall be placed in the hands of the trustee and he shall 
apply the same under the direction of the committee in paying the costs 
of obtaining the engineer’s report, which is to be set out in the prospectus 
of the Company, and in paying the expenses of the experiments referred 
to in the schedule hereto, and in paying the general expenses of forming 
and promoting the Company, and any other expenses which the said
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trustee, with the sanction of the committee, shall think it expedient to

3. There shall be a committee of subscribers for the purpose of this 
agreement, and the first members of such committee shall lie C., D. and 
E.

4. The committee may fill up any vacancy in their body which shall 
arise from death, resignation, or otherwise, and the members for the time 
being of the committee may act notwithstanding any vacancies in their 
body. The decision of the majority of the members of the committee for 
the time being shall be regarded as the decision of the committee.

6. The trustee may from time to time, with the sanction of the com
mittee, make such calls on the subscribers as he shall think fit; but every 
such call shall be made on the subscribers pari passu, and three days' 
notice at least of every such call shall lie given to the subscribers, and no 
subscriber shall be liable to pay in the aggregate more than $150 under 
this agreement.

6. If any subscriber makes default in payment of a call made cm him 
hereunder, he shall pay interest at the rate of ten per cent, on the amount 
in arrear until actual payment; and if the default continues for more than 
seven days, the trustee may draw a bill of exchange on the defaulting 
subscriber for the amount, and may authorize any persons to accept the 
sums on behalf of such defaulting subscriber, and such acceptance shall 
be effective, and such bill of exchange may be made payable on de-

7. The trustee and the committee are to subscribe the memorandum 
of agreement and stock book of the Company for the whole of the founders' 
shares on the Company's capital, and are in due course to distribute the 
same amongst the subscribers rateably in proportion to their contributions 
hereunder.

8. Any notices for the purposes hereof may be given to any subscriber 
by sending the same through the post, addressed to such subscriber at his 
address below mentioned; and any notice so sent shall lie deemed to be 
served at the expiration of two days after it is posted.

0. If any subscriber makes default in payment of any call made pursu
ant hereto, the trustee may, with the sanction of the committee, declare the 
interest of such subscriber under this agreement to be forfeited ; and 
thereupon such subscriber shall cease to have any rights under this agree
ment, and any contribution paid by him shall be considered forfeited for 
the benefit of the other subscribers hereto.

10. The majority of the subscribers hereto may, at any time, by writ
ing under their hands, remove the trustee for the time being hereof and 
appoint another trustee or trustees in his place; and they may also ap
point a new trustee or trustees to fill up any vacancies in the trusteeship 
howsoever caused.

As witness the hands and seals of the parties hereto.
Signed, Sealed and Delivered



C4 PROMOTERS.

AGREEMENT FOR CONVERSION OF PARTNERSHIP INTO 
COMPANY.

An agreement, etc., between A. of and B. of and
C. of

Whereas the said A., B. & C. have for many years past carried on busi
ness in partnership together at under the firm or style of

And whereas the said A., B. & C. are desirous of converting their said 
business into a company, and with a view thereto have determined to enter 
into this agreement.

Now, therefore, it is declared as follows:—
1. A Company shall forthwith be incorporated under the Ontario Com

panies Act, for the acquisition and carrying on of the said business.
'1. The Letters Patent of the Company shall fix the capital at 

divided into shares of $ each and each of the par
ties hereto shall subscribe in the said memorandum for one such share, 
and the other subscribers, who shall each subscribe for one such share, 
shall be selected by the parties hereto.

3. The said A., B. A C. shall be appointed permanent directors, etc., 
etc.

4. The parties hereto shall enter into an agreement (hereinafter called 
the sale agreement ) with the Company for the sale and transfer to the 
Company of the business aforesaid and all the assets thereof, as from the

day of in consideration of fully paid up
shares in the capital of the Company, and of the Company 

undertaking to pay and satisfy all the debts and liabilities of the parties 
hereto in connection with the said business, and such shares shall be al
lotted to the parties hereto as follows, viz., to the said A. shares,
to the said B. shares and to the said C. shares.

5. The expenses of and incidental to this agreement, and the formation 
of the Company and the conversion of the said business, shall be borne 
by the parties hereto in proportion to the shares to which they are to be 
entitled as aforesaid.

6. The sale agreement and the said memorandum and articles shall be
prepared by Messrs. M. & Co., of , solicitors, on behalf of the
parties hereto, gnd if any of the parties hereto shall have any difference as 
to the terms of the sale agreement and memorandum and articles aforesaid, 
such difference shall be referred to the arbitration of R., of ,
barrister-at-law.

As witness, etc.

OPTION AGREEMENT (SHORT FORM).

The undersigned hereby agree in consideration of one dollar and other 
good and valuable consideration to sell to or his assigns, as a going
concern, the business carried on by the undersigned, including
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the property, machinery, materials, supplies used in connection with the 
business, and also the good-will, trade rights, trade marks, brands, patents, 
inventions, formulae, receipts, trade names and patterns owned or controlled 
by the undersigned, excepting only money in bank and bills and accounts 
receivable, which are to be and remain the property of the undersigned. 
All said property to be at the time of such sale free and clear of all liens, 
charges, encumbrances, taxes and assessments. The consideration for the 
said sale to be $ in addition to inventory value of stock on
hand at the time of transfer.

This option shall expire on the day of , unless the
said or his assigns, shall before that time give notice in writing
of his acceptance thereof, in which case the transaction is to be completed 
and the property delivered within four months thereafter, or earlier at 
the option of

It is understood and agreed that in accepting this option as
sumes no responsibility or liability to purchase the said property unless 

, or his assigns, shall elect so to do by written notice, and that 
in case of assignment that this instrument and all of its parts and provi
sions shall inure to the benefit and run in favour of, and be obligatory 
upon such transferee, and shall be free from liability therein
and thereunder to the same purport and effect as though such transferee 
had originally been made the purchaser hereto.

Witness our hands and seals this day of

OPTION AGREEMENT ON ALL ASSETS OF A COMPANY—PAYABLE 
IN SHARES OF NEW COMPANY.

This agreement witnesseth that for and in consideration of one dollar 
in hand paid by the purchaser:—

1. The vendor hereby sells to the purchaser the sole option until the
day of of purchasing for the sum of dollars

the entire good-will, plans, patents, trade marks, and all visible and tangi
ble real and personal property of said Company, not including cash and 
bills and accounts receivable.

2. If said option is exercised, the sale may be completed on or before
the day of (hereinafter called the time of transfer)
but the directors for the time being of the Company may extend said last 
named date to a further period, not exceeding one month, and1 said sale 
shall take effect as from the date hereof, and no dividend shall be paid or 
declared, or any property whatsoever withdrawn from the Company, save 
in the ordinary course of business, between said date and the time of 
transfer.

3. The real and personal property, assets and business of the Com
pany shall, at the time of transfer, be free and clear of all liens, mortgages, 
executions, debts and other liabilities whatsoever, except engagements 
under current and ordinary business, contracts taken over by the pur
chasers, and the vendor and the stockholders may retain the cash on

5—COMPANY LAW.
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hand or in bank book accounts and bills receivable of the Company as 
they shall exist on the date hereof, for the satisfaction of any such en
cumbrance as aforesaid, and after that for their own use.

The purchasers shall, however, have the right to retain and hold from 
the purchase consideration such part thereof as in their judgment shall 
be necessary to discharge any such liens, mortgages, judgments, debts or 
other such liabilities as may exist at the time of the transfer.

4. The vendor and stockholders shall, upon ten days’ notice in writing
given bv the purchasers to the vendor, deliver to such responsible trust 
Company in the City of ( hereinafter referred to as the Trust
Company) as shall be named by the purchasers, the certificates for the 
number of shares of stock in the company set opposite the names of the 
stock holders at the foot hereof, together with transfers thereof duly exe
cuted or signed in blank, and atso an abstract or abstracts and searches 
of title to all the real property of the Company wheresoever situate, duly 
searched to date and shewing all encumbrances, by solicitors of responsi
bility and standing, and full and sufficient deeds, bills of sale, assignments, 
and all such other conveyances, as shall be usual, necessary or proper for 
the conveying and assuring to the purchasers, or their assigns, all the assets 
of the Company set forth in the schedule hereto numbered “A” executed 
by the proper officers of the Company, and certificates affixed in such 
form as to entitle such of them as are usually recorded to be recorded in 
the usual and proper offices, and all such conveyances shgll contain the 
usual covenants that the property so conveyed is free from incumbrances 
as herein provided.

All the foregoing are to lie held by the Trust Company until the time of 
transfer or the expiration unaccepted of this option, and the Trust Com
pany shall deliver separate receipts for said stock and for said abstracts 
and conveyances, and while the said abstracts remain on deposit with 
the Trust Company, no transfer of the real property of the Company, or 
any part thereof, shall be made by it.

5. At the time of transfer the search and certificate thereof above men
tioned shall be continued by the vendor to such time, and thereupon the 
purchase consideration may be paid by the purchasers to the vendor at 
the office of the Trust Company, and such payment shall be in full of the 
purchase obligations of the purchasers hereunder. And upon said pay
ment the said certificates of stock and blank transfers, abstracts and 
certificates of search or such of them as the purchasers may elect, shall 
be forthwith handed over to the purchasers by the Trust Company, and 
the vendor and stockholders hereby jointly and severally covenant to do 
anything further which may lie necessary on their part to complete the 
sale and to execute such legal covenants for ten years, and in such form 
as the purchasers may require, and not to engage in any way in the 
manufacture of or other like articles within ten years from date
hereof without the consent of the purchasers.
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6. If the purchasers fail to exercise the option, the Trust Company 
shall return to the vendor the said certificates and blank transfers and 
abstracts and instruments, and the purchasers shall pay all the charges 
of the Trust Company in connection with the matters aforesaid, and such 
Trust Company shall have no claim or lien whatsoever upon said certi
ficates or abstracts or instruments or upon the vendor for any of its said 
charge.

7. If said option is exercised, the vendor shall take and accept in full 
payment for the property hereby agreed to be conveyed.

In preferred stock of C. D. Company S
In common stock of C. D. Company ♦

It Is, however, distinctly understood that in case the purchasers shall 
accept tlie stock so deposited, the cash in hand credits and other property 
retained and not covered by this option, as well as the consideration above 
named, shall inure to the benefit of the shareholders so depositing their 
stock, and not to the purchasers or their agents; subject, however, to the 
payment of all liabilities.

8. We. the undersigned shareholders, owning respectively the numlier 
of shares of stock of said Company set opposite our several signatures, 
and no other, do hereby consent to and approve, ratify and confirm the 
proposed sale of the property, business and good-will of said Company no 
the terms and conditions above set forth.

In witness whereof, etc.

AGREEMENT BY PROMOTER TO PAY PRELIMINARY EXPENSES 
IN 00N8TOSRATI0N OF sharks in COMPANY.

This agreement, etc.
Witnesseth, as follows, that is to say:—
1. The said (promoter) will pay all preliminary cc-ts of and attend

ant upon the incorporation of the Company down to the day on which the 
Company is entitled to commence business including therein the expenses 
incurred :—

(а) In the preparation and execution of any preliminary agreements.
(б) In obtaining the incorporation of the Company.
(c) In advertising the prospectus and allotting shares and
(d) In obtaining a certificate that the Company is entitled to commence 

business.
2. In consideration of the premises the Company shall allot to the said

(promoter) or as lie shall direct (ordinary) shares of $ each
numbered to in the capital of the Company credited as
fully paid-up.

3. In the event of the Company failing to obtain a certificate that it is
entitled to commence business on or before the day of
the said (promoter) shall not be entitled to any remuneration or satis
faction for the payments to be made by him as aforesaid.

In witness, etc.
(Seal of Company and signature and seal of promoter.)
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POWER OF ATTORNEY TO ACCEPT STOCK.

Know all men by these presents that of do
make, constitute and appoint true and lawful attorney (with
power of substitution) for me in name, and on behalf,
to accept the transfer or transfers made unto of
shares in the capital stock of the Company, Limited, and gener
ally to do all lawful acts requisite for effecting the premises; hereby 
ratifying and confirming all that said attorney shall do therein by virtue

In witness whereof I have hereunto set my hand and seal at 
this day of in the year of our Lord one thousand
nine hundred and

Signed and sealed in the presence of }

(Seal.)



CHAPTER III.

THE PROSPECTUS.

Rules in Framing Prospectus.

The public who are invited by a prospectus to join in a new 
venture ought to have the same opportunity of judging of every
thing which has a material bearing on the true character of the 
venture as the promoters themselves possessed. The utmost 
candour ought to characterize their public statements. Central 
Ry. of Venezuela v. Kisch, L.R. 2 H.L. 123.

The above rule was in a measure modified by subsequent 
eases on the point of non-diselosure. There must be some active 
mis-statement of fact or such a fragmentary statement of fact 
that the withholding of that which is not stated renders that 
which is stated false. Even in the case of an action of rescission 
proof of the non-disclosure of material facts will entitle the plain
tiff to succeed. McKeown v. Boudard, 74 L.Ti 712; Derry V. 
Peek, 14 A.C. 359; Aaron’s Reef v. Twiss (1896), A.C. 273.

To place the responsibility upon a company for statements in 
a prospectus, it must be shewn that the prospectus was issued 
with the authority of the company express or implied. If, how
ever, shares are allotted by a company with the knowledge that 
they have been subscribed for on the basis of a prospectus, the 
company must be taken to assume responsibility for the pros
pectus. Ross v. Estates Investment Co., 3 Ch. 682; National 
Exchange Bank V. Drew, 2 Mseq. 124.

Misrepresentations. „
Prior to the passing of the Directors Liability Act in 1890, it 

had been held by the House of Lords in Derry v. Peek, 14 A.C. 
337. that in an action of deceit the plaintiff must prove actual 
fraud. A false statement made through carelessness and with-
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out reasonable ground for believing it to be true might be evi
dence of fraud, but did not necessarily amount to fraud. Such 
a statement if made in the honest belief that it was true was not 
regarded as fraudulent and did not render the person making 
it liable in an action of deceit.

The Directors Liability Act of 1890 (R.S.O., 1897, c. 216) 
provided that where an untrue statement was contained in a 
prospectus every person who was a director of the company and 
every one named as a director or as having agreed to become a 
director and every promoter of the company, should be liable to 
pay to persons subscribing ort the strength of such prospectus, 
damages sustained by reason of such untrue statement. The 
directors or other persons made liable might escape liability 
by shewing reasonable ground for the belief on their part that 
the statement was true and in respect of an untrue statement 
purporting to be a copy of or extract from a report of an expert 
it was sufficient to shew that the expert’s report was fairly sum
marized or represented.

The new Act has deprived the director or other person liable 
of these defences and the only defence which can be raised by 
him now is that'had he withdrawn his consent to act before the 
issue of the prospectus or that it was issued without his author
ity or consent or knowledge, and that on becoming aware of its 
issue, he forthwith gave reasonable public notice that it was so 
issued without his knowledge or consent. The new Act also 
renders the director liable to certain penalties.

Concealment.

An untrue statement includes concealment of what is true as 
well as a statement of that which is false, provided that the re
sult is to leave a false impression in the mind. If that is the 
result of the statements as a whole, it is immaterial that there 
was no specific allegation which is false. Aaron’s Reef v. Twiss 
(1896), A.C. 273. The Courts will have regard to the omission 
from the prospectus and will consider the probable consequence 
of such omission on the minds of one reading the prospectus. 
Arnison v. Smith, 41 C.D. 348.
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Where after a prospectus for the sale of shares in a company 
lias been issued a mortgage was made to secure an indebtedness 
existing at the time of the issue of the prospectus and the exist
ence of the mortgage was not communicated to a purchaser of 
shares, this was held to be no such concealment or misrepresen
tation as would entitle him to succeed in an action for rescission. 
The Court held that the mortgage having been given after the 
prospectus was issued it could not have been mentioned in the 
prospectus and, moreover, that the shareholders were not dam
nified by it as the new company would have been equally liable 
for the debt if the mortgage had not been given. Petrie v. 
Guelph Lumber Co., 11 S.C.R. 450.

But where a prospectus stated that a certain expert of great 
ability was to be chairman and at the date of allotment the 
directors knew he was about to retire, applicants were allowed 
to rescind. Re Kent Gas Co., 95 L.T. 756.

Examples op Misrepresentation.

A company in its prospectus made the representation that 
the Dominion Government had agreed to the selection by the 
company of a “compact choice tract of land” in the said terri
tories “comprising 2,000,000 acres for the purpose of settlement 
free from the use of intoxicating liquors.” The defendant on 
the faith of these representations entered into two agreements 
with the company agreeing “to purchase land” and paid certain 
instalments thereon. It was proved that the company never had 
and could not obtain the choice compact tract stated or any spe
cial privileges as to the exclusion of liquors; and it was held that 
these were material misrepresentations; and the defendant 
having been induced to enter into the agreement thereby was 
therefore entitled to have them rescinded and to recover back the 
money paid by him. Temperance Colonization Co. v. Fairfield, 
16 O.R. 544.

A mis-statement of the names of the directors has been held 
to be a material mis-statement. Re Scottish Petroleum Co., 23 
C.D. 413. So also a statement that stock has been subscribed
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when in reality it has been or is to be allowed in paid-up shares 
to a promoter or vendor. Arnison v. Smith, 41 C.D. 348.

If the effect of a document is stated and is also stated that 
it may be inspected at a certain place the subscriber is entitled to 
accept the statement as to the effect of the document. He is 
not bound to go and examine the documents for himself. Red
grave v. Hurd, 20 C.D. 1 ; Smith v. Chadwick, 9 A.C. 187.

A statement of intention or words to the effect that some
thing will be done, is not regarded as a statement of fact. 
Edgington v. FitzMaurice, 29 C.D. 459.

Where the statement is ambiguous the applicant is entitled to 
put any reasonable construction on it, and the company will be 
bound by such construction. Arkwright v. Newbold, 17 C.D. 301. 
A statement that the company’s process is a commercial success is 
regarded as a statement of fact and not an expression of opin
ion. Stirling v. Vassburg Grains, 8 T.L.R. 71; Greenwood v. 
Leather Shod Wheel Co. (1900), 1 Ch. 421. For further cases 
illustrating the principles see London and Staffordshire Ins. Co., 
24 C.D. 149; Ross V. Estates Investment Co., 3 Ch. 682; Alder- 
son V. Smith, 41 C.D. 348.

It will probably be contended that the omission to state in the 
prospectus facts required by the new law to be stated gives rise 
to a substantive action for damages against the company and its 
directors. Where, however, such omission does not falsify what 
is expressly stated, it would appear more than doubtful if there 
was such relief. See notes to section 100, infra.

The question has apparently not yet arisen as to the right of 
one who reads the pi ospectus and subsequently buys shares on 
an exchange or from a shareholder to a relief. The correct view 
would appear to be that the prospectus is addressed only to 
those who buy shares from the company or its agents in response 
to the prospectus. See Ex parte Worth, 4 Drew 529 ; Andrews 
v. Mockford (1896), 1 Q.B. 372.

V
Rescission op Contract.

A contract induced by misrepresentation may be rescinded at 
the option of the deceived party. This rule applies whether the
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misrepresentation is an innocent one or not. A subscriber for 
stock, speaking generally, may cancel his subscription before 
allotment; after allotment he is not bound unless he has re
ceived a copy of the statutory prospectus. (See section 97, sub
section 3.) If the purchase money for the shares has been paid 
to the company and there has been misrepresentation, he may 
bring an action of rescission. Re London <f- Staffordshire Co., 
24 C.D. 149.

He must, however, act promptly upon the discovery of the 
misrepresentation and a short delay has been held to be sufficient 
to deprive him of the right to rescind. Petrie v. Ouelph Lumber 
Co., Il S.C.R. 450; Re Scottish Petroleum Co., 23 C.D. 413; 
Beatty v. Nealon, 12 A.R. 50. And means of knowledge as dis
tinguished from actual knowledge, may be sufficient to debar him. 
Ashley's Case. 9 E<|. 263. He may also lose his right of rescis
sion by conduct such as attending or voting at a meeting of 
shareholders. Sharpeley v. Louth, 2 C.D. 664, or by attempting 
to dispose of his shares or executing a transfer of same. Craw
ley's Case, 4 Ch. 322, or by making a payment on account of 
the stock. Shearman's Case, 66 L.J. Ch. 25. See also N elles v. 
Ontario Investment Association, 17 O.R. 129.

The fact that a plaintiff has sold a part of his shares will not 
debar him from obtaining resciasion as to the remainder. 
Relies v. Ontario Investment Association, supra.

The payment of money on account of shares, the act of par
ticipating in the affairs of the company, the knowingly allowing 
the name to appear as a shareholder or director and the like have 
always been considered as important, but not conclusive evidence. 
Each case must depend upon and be governed by its own cir
cumstances. Bank of Jlamilton v. Johnston, 7 O.W.R. Ill, and 
MeCallam v. Sun Savings d• Loan Co., 1 O.W.R. 226.

Where a shareholder in an action for calls has put in a 
counterclaim for rescission, he is entitled to raise all the defences 
in the winding up that he could have raised in such action. Re 
Pakenham, 6 O.L.R. 582.
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96.— ( 1 ) Upon any oiler of shares to the public for subscription, it 
shall be lawful for a company to pay a commission to any person in con
sideration of his subscribing or agreeing to subscribe, whether absolutely 
or conditionally, for any shares in the company, or procuring or agreeing 
to procure subscriptions, whether absolute or conditional, for any shares 
in the company, if the payment of the commission and the amount or 
rate j>er cent, of the commission paid or agreed to be paid are respectively 
authorized by the Letters Patent or Supplementary Letters Patent and dis
closed in the prospectus, and the commission paid or agreed to be paid 
does not exceed the amount or rate so authorized.

(2) Save as aforesaid, no company shall apply any of its shares or 
capital money either directly or indirectly in payment of any commission, 
discount or allowance, to any persort in consideration of his subscribing or 
agreeing to subscribe, whether ibsolutely or conditionally, for any shares 
of the company or procuring or agreeing to procure subscriptions whether 
absolute or conditional, for any shares in the company, whether the shares 
or money be so applied by being added to the purcl ise money of any pro- 
|**rty acquired by the company or to the contract price of any work to 
lie executed for the company, or the money be paid out of the nominal 
purchase money or contract price, or otherwise.

(3) Nothing in this section shall affect the power of any company to 
pay such brokerage as it has heretofore been lawful for a company to pay. 
Imp. 1900, s. 8.

An offer of shares to the public within the meaning of the 
section means an offer by the company and not by an indi
vidual. And where a prospectus marked “private and confi
dential’’ was sent by a director to certain friends without the 
authority of the company it was held not to he an offer to the 
public. Sherwell v. Combined Incandescent Syndicate, 23 
T.L.R. 482.

The Act refers to an offer of shares to the public, but does 
not define in any way what is meant by public. It is not, how
ever, necessary to advertise in the public press to make the offer 
a public one. Burrows v. Matabele Gold Reefs (1901), 2 Ch. 23. 
A person who is an existing shareholder or debenture holder, 
is expressly excluded by a subsequent clause. The provisions 
must, however, be read in the light of the provisions of section 
96, providing that a company shall file a prospectus where a 
number of its shareholders is increased to a number greater by 
ten than the number of applicants for incorporation or which 
has its bonds or other securities held by more than one person.



COMMISSIONS. 75

It is probably not necessary to circulate the prospectus 
through the public press in order to make the issue public. In 
many cases stock subscriptions are procured by means of letters, 
circulars and other material marked “private.” It has been 
said in regard to the Act that the word “public” means strangers 
to the promoters. When an issue is to be turned over to existing 
shareholders or debenture holders as well as to the public, the 
section will, of course, apply. See Booth v. New Africander Gold 
Mining Co. (1903), 1 Ch. 295.

It would appear that the offer to the public must be made by 
means of a prospectus. This section goes further than the mere 
authorization of the payment of a brokerage or underwriting 
commission. It allows the payment of a commission to any 
person in consideration of his subscribing or agreeing to sub
scribe or procuring or agreeing to procure subscriptions.

It must apparently be an offer to all persons who may choose 
to come in and take shares. Sherwell v. Combined Incandes
cent, 23 T.L.R. 482.

The payment of commission must be expressly authorized by 
the Letters Patent of the company as w’ell as disclosed in the 
prospectus. It is probably advisable to provide for the insertion 
in the Letters Patent of a clause authorizing the company to 
pay a commission not exceeding a specified amount, such as 10% 
or 20%. From the wording of the statute the payment of a 
lesser amount than that named in the Letters Patent would 
appear to be sufficiently authorized in this way.

“Directly or indirectly.”—Where a company enters into an 
agreement of purchase knowing that the vendor has arranged 
to pay for underwriting and has fixed the price on this basis, the 
company may be said to be indirectly paying for such under
writing. See Great West Central Ry. v. Charlebois (1898), A.C. 
114; Mann v. Edinburgh Tramways (1893), A.C. 69.

“Such brokerage.”—The Courts will probably approve of 
what would be a reasonable brokerage under the circumstances. 
See Metropolitan Coal Association v. Scrimgeour (1895), 2 Q.B.
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604, and Keatinge v. Paringu Consolidated .Vines, W. X. (1902) 
15.

What ia a reasonable amount depends on the circumstances 
and where the uncontradicted testimony was that the amount 
was not unreasonable a commission was allowed by the Court. 
Ke Co-operative Cycle Co., 1 O.W.R. 778.

Sale of Shares—Commission.

An ordinary case is that of a small private syndicate where a 
memo is drawn up and shewn by a promoter to a circle com
prising chiefly his friends and acquaintances. Some of the 
persons invited to join the syndicate may have friends of theirs 
to whom they wish the invitation extended, and these latter 
parties would probably be unknown to him. It is obvious that 
it is very difficult to see where a private issue ends and where an 
offer of shares to the public begins.

Since this section was passed, it has been held that a company 
cannot give underwriters or subscribers in consideration of 
underwriting or subscribing a call upon further shares of the 
company at par. Burrows v. Matabele Gold Reefs (1901), 2 Ch. 
23; Dexter v. United Gold Coast Properties, 17 T.L.R. 677, 708. 
The latter case, however, went to the House of Isirds, who held 
the practice free from objection. Jlilder v. Dexter (1902), 
A.C. 474.

Where a company agreed to pay a commission of 40% upon 
the sale of shares, such commission to be payable in paid-up 
shares of the company, and the agent allowed a purchaser of 
stock 25% out of 40%, and the company issued a certificate to 
the shareholder for fully paid-up shares to this extent, it was 
held that no value had been received by the company and that 
the shares were bonus shares and the holder of them must be 
placed on the list of contributories. Kydd’s Case, 6 O.W.R. 491.

It may be a difficult matter to state in the prospectus fairly 
what the amount of commission is. For example it may consist 
of the right to call for the allotment at some other figure of 
shares of the company within a specified time.
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"In consideration of his subscribingetc.—This probably 
means the ordinary application to the company for shares to be 
paid in some other way after allotment. Arnison v. Smith, 41 
C.D. 348. If certain shares are offered to the public, it appears 
that commission may be paid for subscribing for other shares 
in the company not offered to the public.

“Conditionally."—The word “conditionally” would appear 
to apply specially to the case of an underwriter. The section in 
effect permits the issue of shares at a discount. For example, a 
share of $100 may be offered on the basis that the company is 
to pay the subscriber $25 or allow him that amount as a consider
ation for such subscription.

97.— (1 ) Every company heretofore or thereafter incorporated under 
any general or special Act, the number of shareholders of which is in
creased to a number greater by ten than the number of applicants for 
incorporation or which has its debentures or other securities held by more 
than ten persons, and every company incorporated otherwise than as above 
set out which has more than ten shareholders or holders of debentures or 
other securities within Ontario, shall file a prospectus in the manner here
after set out.

(2) All purchases, subscriptions or other acquisitions of shares, de
bentures or other securities of any company required in the manner above 
provided to fyle a prospectus, shall be deemed as against the company or 
the signatories to the prospectus to be induced by such prospectus, and any 
term, proviso or condition of such prospectus to the contrary shall lie 
void.

(3) No subscription for stock, debentures or other securities, induced 
or obtained by verbal representations, shall be binding upon the subscriber, 
unless prior to his so subscribing he shall have received a copy of the 
prospectus.

Effect of Legislation Regarding Prospectuses.

Every company incorporated in Ontario must now file a pros
pectus if it has ten shareholders over and above those who signed 
the petition for incorporation, or if its debentures or other secur
ities are held by more than ten persons. Every foreign corpor
ation w’hich has more than ten shareholders or holders of deben
tures or other securities within Ontario must also file a pros
pectus. These provisions are most sweeping in their nature, 
affecting as they do practically all corporations, foreign or



78 PROSPECTUS.

domestic, having their shares listed on any exchange in Ontario. 
They would also appear to apply to many of the companies whose 
shares are dealt in on the New York Stock Exchange, as trans
actions in these stocks in Ontario are probably more numerous 
than in shares of local companies. The penalty for non-compli
ance with these provisions is $200, and every provisional director, 
director or other person responsible for the issue of such pros
pectus is liable for such penalty.

No subscription for stock is binding unless the subscriber 
first received a copy of the prospectus. Furthermore all pur
chases of shares or securities shall be deemed to be induced by 
the prospectus.

The prospectus must be signed by every one named as a 
director, and filed with the provincial secretary, on or before the 
date of its publication.

The hardships inflicted by the provisions of section 97 may 
be illustrated by taking the case of the Canadian Pacific Railway. 
This corporation, created by Acts of the Dominion Parliament, 
and having more than ten shareholders in the Province of 
Ontario, is bound by this section to file a prospectus, and each 
of the directors residing within the Province of Ontario and 
subject to the jurisdiction of its Courts is made liable to the 
penalty by the provisions of section 100. Reading this in the 
light of the subsequent provisions among others, that the pros
pectus must contain the date of and the parties to every material 
contract entered into within these years, and a time and place 
at which a material contract or a copy thereof may be inspected, 
a situation would appear to be created which the draughtsman 
had not contemplated. Of course these hardships are, in a mea
sure, modified by subsequent sections.

Under the English Act, a broker can purchase from the com
pany privately a large block of stock on his own terms or any 
terms and sell it on his own behalf to the public and is under no 
obligation to file a prospectus. This cannot be done under the 
Ontario Act if the broker is or has been engaged or interested in 
the formation or promotion of the company. Nor can it be done
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in relation to an “intended company” apparently by any person 
whatsoever. It would appear, however, that an incorporated 
company could s«privately a portion of its stock to a broker, 
who is in no sense a promoter of the company, and that he may 
offer his stock for sale to the public, but the moment that the 
company has allotted stock to more than ten shareholders, it 
would under the provisions of section 97 be bound to file a pros
pectus. The broker would then be limited still further under 
these provisions, and could not cause his stock to be transferred 
to those who purchased it from him until he had completed his 
flotation.

99.— ( 1 ) Every prospectus issued by or on behalf of a company or in 
relation to any intended company or by or on behalf of any person who is 
or has been engaged or interested in the formation or promotion of the 
company, shall state :—

(a) The names, descriptions and addresses of the original incorpora
tors, and the number of shares subscribed for by them respec-

(b) The number of shares, if any, fixed as the qualification of a direc
tor, and any provision in the by-laws of the company as to the 
renumeration of the directors ;

This probably must be limited to the by-laws in force at the 
date of the prospectus.

(c) The names, descriptions and addresses of the directors or proposed 
directors;

(d) The minimum subscription on which' the directors may proceed 
to allotment, and the amount payable on application and allot
ment on each share; and, in the case of a second or subsequent 
offer of shares, the amount offered for subscription on each pre
vious allotment, and the amount actually allotted;

There does not appear to be any provision requiring a mini
mum subscription in the case of debentures or debenture stock.

(e) The time or times at which under the by-laws of the company a 
further call or calls may be made upon shares subscribed for;

(/) The number and amount of shares issued, or agreed to be issued, 
as fully or partly paid up otherwise than in cash, and in the latter 
case the extent to which they are so paid up, and the number and 
amount of bonds, debentures or other securities issued or to be 
issued and al lotted to any person ;
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It will be sufficient if the general nature of the consideration 
is stated. He S. Frost & Co. (1899), 2 Ch. 207.

( <7) The name* and addresses of the vendors of any property pur
chased or acquired by the company, or proposed so to be purchased 
or acquired, which is to be paid for wholly or partly out of the 
proceeds of the issue offered for subscription by the prospectus, or 
the purchase or acquisition of which has not been completed at 
the date of publication of the prospectus and the amount payable 
in cash, shares, bonds, debentures or other securities to the vendor, 
and where there is more than one separate vendor, or the company 
is a sub-purchaser, the amount so payable to each vendor ;

This section must be read in conjunction with sub-section 
2 defining the word “vendor.” The object of this section is to 
disclose the real vendor. t

Where the property belongs to the vendor absolutely, it has 
been held that the prospectus need not disclose the amount paid 
by him for the property. Brookes v. Hansen (1906), 2 Ch. 129.

(h) The amount (if any) paid or payable as purchase money in cash, 
shares or debentures of any such projierty as aforesaid, specify
ing the amount payable for good-will;

This sub-section would appear to make it necessary to specify 
in a contract turning over a business to a company, a separate 
amount for the goodwill of the business. And the goodwill thus 
being singled out for scrutiny it would be advisable to have the 
price put upon it supported by the valuations of accountants.

(») The amount (if any) paid or payable as commission for subscrib
ing, or agreeing to subscribe, or procuring or agreeing to pro
cure subscriptions for any shares in the company, or for under
writing or procuring underwriting of any securities issued or to 
be issued by the company or the rate of any such commission ;

(;') The amount or estimated amount of preliminary expenses;
(fc) The amount paid or intended to be paid in cash shares or de

bentures to any promoter and the consideration for any such pay-

(/) The dates of and parties to every material contract, and a reason
able time and place at which any material contract or a copy 
thereof may be inspected; provided that this requirement shall 
not apply to a contract entered into in the ordinary course of the 
business carried on or intended to be carried on by the company, 
or to any contract entered into more than three years before the 
date of publication of the prospectus ;
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A material contract must be one in which it would be im
portant for the proposed subscriber to consider in reaching a 
conclusion as to whether or no he would subscribe. In a case of 
a large corporation, this section would generally impose a heavy 
burden, even although such contracts as are entered into in the 
ordinary course of business need not be referred to. As the 
question of materiality is one of fact, it is obvious that by insert
ing a mass of information under this heading and referring to 
a large number of contracts all more or less material, those which 
it might be vital for the subscriber to know, might easily be over
looked by him.

Every material contract which might probably influence the 
judgment of an intending subscriber should be specified. Cackett 
v. Keswick (1902), 2 Ch. 456; Broome v. Speake (1903), 1 Ch. 
586. If there is knowledge on the part of a director of the exist
ence of the material contract, he cannot escape liability by claim
ing ignorance of the contents of such contract. Shepheard v. 
Broome (1904), A.C. 342. There is no distinction made between 
verbal and written contracts. Arkwright v. Newbold, 17 C.D. 
301.

(m) The names and addresses of the auditors (if any) of the com
pany;

(n) Full particulars of the nature and extent of the interest (if any) 
of every director in the promotion of or in the property proposed 
to be acquired by the company, with a statement of all sums paid 
or agreed to be paid to him in cash or shares by any person either 
to qualify him as a director or otherwise for services rendered by 
him in connection with the formation of the company.

It should be observed that this sub-section requires disclosure 
in regard to transactions which may be entirely immaterial. In 
this as in other cases, it may prove easy by inserting a large 
number of particulars to nullify the objects of the Act. On 
the other hand, directors who endeavour to conscientiously act 
in accordance with the requirements may find themselves in a 
position of considerable embarrassment. In England the diffi
culties of compliance have been found so great that the practice 
has been more or less resorted to of effecting a private sale of the

6—COMPANY LAW.
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shares or securities of the company to brokers. These brokers 
not being engaged or interested in the formation of the company 
may proceed to sell the shares or securities without the issue or 
filing of a prospectus. In Ontario, however, it will be necessary 
to file a prospectus as soon as allotment has been made to ten 
shareholders in addition to those who formed the original in
corporators.

(2) For the purposes of this section the word “vendor” shall extend to 
and include a vendor who has entered into any contract, absolute or condi
tional, for the sale or purchase or for any option of purchase, of any pro
perty to be acquired by the company in any case where—

(а) The purchase money is not fully paid at the date of publication 
of the prospectus; or

(б) The purchase money is to be paid or satisfied wholly or in part 
out of the proceeds of the issue offered for subscription by the pros
pectus; or

(c) The contract depends for its validity or fulfilment on the result 
of such issue.

(3) Where any of the property to be acquired by the company is to 
be taken on lease, this section shall apply as if the expression “vendor” 
included the lessor, and the expression “purchase money” included the 
consideration for vhe lease and the rent, and the expression “sub-purchaser” 
included a sub-1 ssee.

(4) This se cion shall not apply to a circular or notice inviting exist
ing shareholdeis or debenture holders of a company to subscribe for fur
ther shares or debentures; but subject as aforesaid, this section shall apply 
to any prospectus whether issued on or with reference to the formation of 
a company or subsequently; provided that—

(а) The requirements as to the original inçorporators and the quali
fication, remuneration, and interest of directors, the names, de
scriptions and addresses of directors or proposed Erectors, and 
the amount or estimated amount of preliminary expenses, shall 
not apply in the case of a prospectus published mere than one 
year after the date of the first general meeting, and

(б) In the case of a prospectus published more than one year after 
the date of such meeting, the obligation to disclose all material 
contracts shall be limited to a period of two years immediately 
preceding the publication of the prospectus.

(5) Any condition requiring or binding any applicant for shares or 
debentures to waive compliance with any requirement of this section, or 
purporting to affect him with notice of any contract, document or matter 
not specifically referred to in the prospectus shall be void.

. (6) Where any such prospectus as is mentioned in this section is pub
lished as a newspaper advertisement, it shall not be necessary to specify
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the names of original incorporators and the number of shares subscribed 
for by them. Imp. Act, 1900, 10.

100.— (1) Every provisional director, director or other person respon
sible for the issue and publication of such prosjiectus shall for every viola
tion of the provisions of the next preceding three sections be liable on sum
mary conviction to a penalty not exceeding $200 and costs, provided that 
no provisional director, director or other person shall incur any liability 
by reason of non-compliance with the said sections:—

(o) As regards any matter not disclosed, if he was not cognizant there
of; or

This clause does not compel a director to make an investiga
tion as to the facts not within his own knowledge.

(b) If the non-compliance arose from an honest mistake of fact on 
his part,

And provided that in the event of non-compliance with the require
ments contained in paragraph (n) of sub-section (1) of section 5, 
no director or other person shall incur any liability in respect of 
such non-compliance unless it is proved that he had knowledge 
of the matters not disclosed.

The fact that the directors have taken the advice of counsel 
on any point and have acted on such advice would afford reason
able evidence of their honesty in the matter. See also Nash v. 
Calthorpe (1905), 2 Ch. 237.

(2) Nothing in this section or the said preceding three sections shall 
limit or diminish any liability which any jjerson may incur under the gen
eral law apart from this Act. Imp. Act, 1900, 10(7).

The question arises as to the civil liability of a director for 
failure to comply with the provisions of sections 97, 98 and 99. 
Having regard to the penalty imposed by section 100 and to the 
wording of sub-section 2, it would appear that individuals 
prejudiced by failure to comply with sections 97, 98 and 99 
would have no right of action. In determining whether a person 
prejudiced by the non-performance of a statutory duty is en
titled to bring an action for damages, regard must be had to the 
purview of the abt in question and the language employed there
in. The creation of a penalty would afford evidence that it was 
not intended to give a right of action. See Atkinson v. New 
Castle Co., 2 Ex. D. 441 ; Johnston v. Consumers Oas Co. (1898), 
A.C. 447.
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102.— ( 1 ) Where after the passing of this Act a prospectus or notice 
invites persons to subscribe for shares in, or debentures or debenture stock 
or other security of, a company, every person who is a director of the 
company at the time of the issue of the prospectus or notice, and every 
person who having authorized such naming of him is named in the pros
pectus or notice as a director of the company or as having agreed to become 
a director of the company either immediately or after an interval of time, 
and every promoter of the company and every person who has authorized 
the issue of the prospectus or notice, shall be liable to pay compensation to 
all persons who shall subscribe for any shares, debentures or debenture stock 
or other security on the faith of such prospectus or notice for the loss or 
damage they may have sustained by reason of any untrue statement in the 
prospectus or notice, or in any report or memorandum appearing on the face 
thereof, or by reference incorporated therein or issued therewith, unless it is 
proved that having consented to become a director of the company he withdrew 
his consent before the issue of the prospectus or notice, and that the pros
pectus or notice was issued without his authority or consent, or that the 
prospectus or notice was issued without his knowledge or consent, and that 
on becoming aware of its issue he forthwith gave reasonable public notice 
that it was so issued without his knowledge or consent, or that after the 
issue of such prospectus or notice and before allotment thereunder, he, on 
becoming aware of any untrue statement therein, withdrew his consent 
thereto, and caused reasonable public notice of such withdrawal and of the 
reason therefor to be given. Imp. Act, 1896, s. 3(1).

(2) A promoter in this section means a promoter who was a party to 
the preparation of the prospectus or notice, or of the portion thereof con
taining such untrue statement, but shall not include any person by reason 
of his acting solely in a professional capacity for persons engaged in pro
curing the formation of the company. Imp. Act, 1890, s. 3(2).

The provisions of this section are taken from section 4 of 
the Directors Liability Act as contained in chapter 216, R.S.O., 
1897. The new section makes it much more onerous for a director 
than heretofore. Where an untrue statement appears in a pros
pectus a director now may only set up the following defences : 
(1) That having consented to become a director, he may with
draw his consent before the issue of the prospectus, or (2) that 
the prospectus was issued without his knowledge or consent and 
that on becoming aware of its issue he gave reasonable public 
notice of such fact, or (3) that after the issue of the prospectus 
he on becoming aware of any untrue statement withdrew his con
sent and gave reasonable notice of such withdrawal.

Under the former Act, it was sufficient for a director to shew 
that he had reasonable ground to believe, and did believe, that
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the statement was true ; in case of the statements purporting to 
be a copy of or extract from the report of an expert it was suffi
cient that it fairly represented the statement of the expert.

ADVERTISEMENT IN NEWSPAPER CALLING ATTENTION TO ISSUE 
OF PROSPECTUS.

The Coupant, Limited.
Office.

Capital $ Preference $ Ordinary $
Pending issue of per cent., cumulative preference share of

$ each, and ordinary shares of $ each.
Payable $ on application $ on allotment and the

balance by calls not exceeding at intervals of not less than
months.

The prospectus dated the day of relating to the
above issue, to which prospectus intending applicants for shares are re
ferred has been duly filed with the Provincial Secretary.

The Directors of the Company are:—
The Company has been formed to purchase tlie business of 

etc.
It appears from the valuation of Messrs. referred to in the pros

pectus, that the business has been carried on for years past and has
shewn a steady increasing profit, and should, in their opinion, pay a divi
dend of at least per cent, on the common shares.

The Securities, Limited, who are the promoters of the Company and 
pay all expenses up to allotment have underwritten the present issue.

Copies of the prospectus may be obtained at the office of the Company 
Oil applying in person or by letter to the Secretary, Mr. , and also at
the Company's brokers, Messrs. of , etc., their auditors,
Messrs. of , etc., and their solicitors, Messrs.

The said prospectus gives the particulars required by the Ontario 
Companies Act, and mentions other particulars relating to the Company.

On the basis thereof only applications to take shares from the public 
are invited, this advertisement not being intended to lie a prospectus within 
the meaning of the Ontario Companies Act.

First prospectus, issued within one year after Company is entitled to 
commence business, offering preference and ordinary shares.

This prospectus has been filed with the Provincial Secretary.
The subscription books will be opened on the day of

and will close on day the day of
Applications will be received by, and prospectuses and forms of appli

cation can lie obtained at, the Bank of or any of its branches.
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PROSPECTUS ON ISSUE OF SHARES.
The Company, Limited.

Incorporated under the Ontario Companies Act capital
divided into per cent, preference shares of $ each and
ordinary shares of $ each.

Tiie dividend of per cent, on the preference sliares is cumu
lative and the preference shares are preferential as to capital as well as 
dividends.

Issue of preference shares of $ each, of which
per share is payable on application per share on

allotment and the residue months after allotment.
ordinary shares of $ each of which

per share is payable on application and per share on
allotment.

Directors.
(Names, addresses and descriptions of all the directors and proposed 

directors.)
Bankers.

(Name and address of bankers.)
Brokers.

(Name and address.)
Solicitors.

(Name and address.)
Auditors.

(Name and address.)
Secretary.

(Name of Secretary.)
Head Office.

(Address of Head Office of Company.)

Prospectus.
This Company has been formed to purchase as a going concern, as from 

the day of the well-known business of
carried on for many years by Mr. A. and Mr. B. under the firm name of 
A. B. & Co., together with all the freehold and leasehold premises belonging 
thereto, and situate at and all the business assets of the firm,
and the goodwill of the business and the benefit of all subsisting con
tracts and book debts.

The immediate vendors to and promoters of the Company are the 
Securities, Limited. -

Messrs. C. & Co., chartered accountants, have investigated the books of 
the firm of A.B. & Co., for the last years, and have certified that
the profits of the firm during such period have been as follows:—

Messrs. D. and E., valuators, have recently valued the properties to be 
acquired by the Company, and have made the following report thereon:—

The following contracts have been entered into:
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(a) Contract dated the day of between (original
vendors) of, etc., the owners of the properties and the Securities Com
pany, for the sale of the business to a Company to be formed and floated 
by the Securities Company.

The purchase price payable to the owners under such contract is as fol
lows:—

Name. Cash. Preference Common Total.
shares. shares.

To Mr.
To Mr.
To Mr.

Total.

Total purchase price payable to owners $
Of the above sum of $ the amount payable for

goodwill is $
(6) Contract dated the day of between Securi

ties Company and the Company whereby the Company agreed to purchase 
and the Securities Company agreed to procure that the vendors should sell 
the property acquired in the above mentioned contract, and to procure the 
underwriting of the issue at the rate of $ per cent, and in con
sideration of the said sale to pay all expenses of and incidental to the 
incorporation of the Company up to and including allotment of this issue, 
for the sum of $ payable as follows:—

Cash $
Ordinary shares.
Preference shares.
Cash or ordinary shares at the option of the Company.

Out of the shares to which the Securities Company is entitled under 
this agreement, the shares to be allotted to the owners, and the shares to 
which the underwriters have the right under the agreement next herein
after mentioned will be provided.

(o) Contract dated the day of between the
Securities Company and Messrs. L. & Co., whereby the latter firm under
took, in consideration of (ordinary) shares in the Company to he
allotted to them fully paid up to underwrite this issue, and to indemnify 
the Securities Company against their liability to the Company so to do 
under the last mentioned contract.

The following are the provisions of the Company’s by-laws relative to 
the share qualification and remuneration of directors.

(Set out by-law or summary 0f same relating thereto.)
The amount fixed as the minimum subscription of this issue is 

shares, but as already stated the whole issue has been underwritten.
The Ontario Companies Act requires a minimum subscription to be 

fixed. Such subscription has accordingly been fixed by the articles at the
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nominal amount of ten shares. The directors, however, will not proceed 
to allotment unless they are of the opinion that the amount of capital 
subscribed is enough to carry on the Company’s business.

Except as already stated no shares are issued or agreed to be issued 
otherwise than for cash, and no debentures are issued or agreed to be

The rate (or amount) which the Company may pay as commission, 
for subscribing or agreeing to subscribe or procuring or agreeing to pro
cure subscribers for any shares in the Company is, as provided by the Letters 
Patent is as follows:—

(Set out clause.)
As already stated, the present issue has been underwritten by the 

Securities Company at the rate of per cent.
As appears by reference to the second of the above contracts, the 

preliminary expenses will be borne by the Securities Company, and none 
will therefore be payable by the Company, and except the profit of the 
Securities Company under the above agreement, and the amount to be paid 
by them to Mr. qs below mentioned, no promotion money has been
or will be paid. The preliminary expenses as estimated at $

Of the directors, Mr. A. is interested in the promotion of the Company 
as vendor to the extent already stated.

The qualification shares of Mr. M. will be found for him by Mr. A. 
to whom they will be transferred on Mr. M.’s retirement.

Mr. will be paid the sum of $ by the Corporation for
his services in promoting the Company and negotiating the underwriting 
contract with Messrs.

Copies of the above mentioned contracts and of the Company’s 
memorandum and articles may be inspected at the (offices of the solicitors 
of the Company) during usual business hours.

Applications for shares should be made on the form inclosed and for
warded, with a remittance of $ per cent, of the amount applied
for, to the Company’s brokers. Where no allotment is made the deposit 
will be returned in full.

Prospectuses and forms of application can be obtained at the offices of 
the Company, or from the Company’s bankers, brokers, auditors, or 
solicitors.

„ (Signatures of directors.)
Dated this day of
(Set out names, descriptions and addresses of the signatories, and the 

number of shares subscribed for by them respectively.)

NOTICE TO SHAREHOLDERS OFFERING FURTHER SHARES 
CONDITIONALLY ALLOTTED.

• The Company, Limited.
Sir (or Madam),—

It will be within your recollection that at a meeting of the shareholders 
of the Company held on the day of it was resolved
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that the capital of the Company should be increased by the sum of $ 
consisting of shares of $ each, and that all necessary
steps should be taken to this end, and that such shares should lie offered in 
the first instance to the existing shareholders of the Company in propor
tion to the amount of shares held by them, and that any shares not applied 
for, or any shares which would have to lie split into fractions, were allot
ment to take place strictly in proportion to the shares held by the existing 
shareholders, should be allotted at the discretion of the directors.

By virtue of the said resolution, you are entitled to shares
of the new issue, which the directors have allotted you, conditionally, 
however upon your signing an l returning before the « day of

next, the enclosed form of acceptance, together with a cheque 
for $ being per cent, of the nominal value of the
shares which by the resolution of the board has been determined to be 
payable on allotment. The balance will be called upon as occasion may 
require, but no call will be made before the day of next.
You are at liberty to accept any number of the shares so conditionally 
allotted to you that you may wish.

Should you desire to renounce your rights to all or any of the
said shares in favour of a nominee, you will lie good enough to fill up the 
form provided for that purpose instead of or in addition to the one al
ready referred to. The letters of renunciation must lie countersigned by 
the nominee. The directors reserve the right to reject the nominee.

I have also been requested to ask you whether you are willing to sub
scribe for any surplus shares which may be at the directors’ disposal for 
either of the reasons above stated. Should you not before the date men
tioned yourself apply for the shares or renounce them in favour of a 
nominee, the directors will assume that you have declined them, and will 
dispose of them elsewhere.

Yours truly,
Secretary.

Note: As to the rights of existing shareholders to participate in a new 
issue of stock, see Marlin v. Gibson, 10 O.W.R. 66.

RESOL! TTON OF BOARD TO RET! RN DEPOSITS PAID ON APPLI
CATION WHERE MINIMUM SUBSCRIPTION NOT REACHED.
That all the deposits paid on applications for shares be returned to 

the applicants paying the same respectively, and that the Secretary be 
directed to inform the applicants respectively that the minimum sub
scription required by the Company’s by-laws has not been reached.

OFFICIAL FORM OF RETURN OF ALLOTMENTS TO BE FILED WITH 
THE PROVINCIAL SECRETARY.

Ontario Companies Act.
Return of allotments from the of to the

of the Limited.
Made pursuant to s. 110 of the Ontario Companies Act (to lie filed with 

the Provincial Secretary within one month after the allotment is made.)
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Number of the shares allotted payable in cash ---------
Number of the shares allotted payable in cash ---------
Nominal amount of the shares so allotted ---------
Nominal amount of the shares so allotted ---------
Amount paid or due and payable on each such share---------
Amount paid or due and payable on each such share ——

Number of shares allotted for a consideration other than cash ---------
Nominal amount of the shares so allotted.
Amount to be treated as paid on each such share.
The consideration for which such shares have been allotted is as fol- 

Presented for filing by ---------.
Names, addresses and descriptions of the allottees. Number of shares

allotted.

Surname. Christian name. Address. Description. Preference. Ordinary.

( Signature. )
[Penalty of $50 per day for failure to file above returns and contract. 

Section 110, ss. (2).]

ACCEPTANCE OF OFFER TO SUBSCRIBE FOR SHARES WHERE 
COMMISSION IS TO BE SATISFIED BY ALLOTMENT 

or SHARKS

The Company, Limited.
Date.

Sir,—
I beg to acknowledge the receipt of your letter dated containing an

offer to subscribe for shares in the above Company. Such offer
has been accepted by the Board, who have allotted to you the said shares. 
My Board have determined that your commission shall be paid in shares, 
and have allotted shares to you accordingly. The amount pay
able on allotment of the shares agreed to he subscribed for by you is 
$ for which I shall be glad to receive a cheque.

Yours, etc.,
Secretary.
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POWERS.

Powers op Company.

Under section 17 of the Act of 1907 very broad ancillary 
powers are conferred on all companies having a share capital. 
These clauses will render it unnecessary to insert more than a 
brief statement of the proposed powers of the company in a 
petition for incorporation. A company may, for example, now 
carry on any business other than that for which it is incorpor
ated, which may seem to the company capable of being conveni
ently carried on in connection with its business. A joint stock 
company may even lend money to or guarantee the contracts of 
its customers or any person or company with which the company 
may enter into partnership or a profit-sharing arrangement. In 
connection with this power of lending money regard must be 
had, however, to the provisions of the Loan Corporation Act.

If it is desired to limit the ancillary powers specified in the 
Act this may be accomplished by inserting a clause asking for 
such limitation in the petition for incorporation, and such 
powers may then be withheld by the Letters Patent or supple
mentary Letters Patent.*

A company incorporated under the authority of a Provin
cial Legislature to carry on business is not inherently incapable 
of entering into a valid contract outside of the boundaries of its 
province of origin relating to properties also outside this limit. 
C.P.R. v. Ottawa Fire Insurance Co., 39 S.C.R. 405; Kerlin Bros. 
v. Ontario Pipe Line Co., 11 O.W.R. 797. See title Incorpora
tion, supra.

A company possesses only limited powers resting upon the 
provisions of the statute creating it. Reading together the

•See titles Borrowing and Contracts for s discussion of power* re
specting these matter*.
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Letters Patent of the company and the ancillary powers vested 
in it by virtue of section 17 of the Act, the limits of the powers 
of the company may be defined. Nothing may be done by the 
company beyond such powers and no attempt shall be made to 
use the corporate existence for any other purpose than that so 
specified. See Baroness Wenlock v. Hiver Dee Co., 36 C.D. 675.

Contracts in regard to objects and purposes foreign to or 
inconsistent with the powers of the company so defined are 
ultra vires the company. The inability of companies to make 
such contracts rests on an original limitation of their powers by 
the law to the purposes of their incorporation rather than de
pends on some express or implied prohibition making acts unlaw
ful which otherwise they would have had a legal capacity to do.
Ibid.

It has been further laid down by the Courts that whatever 
may be fairly regarded as incidental to or consequential upon 
the specified objects of a company should not be held to be 
ultra vires. Attorney-General v. Great Eastern Ry. Co., 5 A.C. 
473; Lock v. Queensland Mortgage Co. (1896), A.C. 461.

The capital of a company can only be applied in carrying out 
its authorized objects. The capital may no doubt be diminished 
by expenditure reasonably incidental to the corporate objects, a 
part of it may be lost in carrying on the business, but the com
pany has a right to rely on the capital remaining undiminished 
by any expenditure outside of the company’s objects.

Doctrine op Ultra Vires.

When acts are spoken of as being ultra vires it is not meant 
that they are prohibited but merely such as are not within the 
powers directly or indirectly conferred upon the corporation. It 
would accordingly be unjust if a corporation were allowed to 
avail itself of the doctrine of ultra vires as against a party seek
ing to enforce a contract which has been performed by him and 
has resulted in a corresponding benefit to the shareholders. 
Clarke v. Sarnia Street Railway Co., 42 U.C.R., p. 45; Taylor v. 
Chichester and Midhurst Railway Co., L.R. 2 Ex. 356; Ex parte
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Chippendale, 4 DeU. O. & M. 19; Bank of Australasia v. Breillat,
6 Moore P.C. 152; MacDonald v. Upper Canada Mining Com
pany, 15 Gr. 179.

In such a case the company has received the profits resulting 
from compliance of the creditor with the contract. These profits 
have gone to swell the dividends or assets of the shareholders of 
the company and it would be unjust for the company to escape 
performance on its part of the contract by which these profits 
have been realized.

A corporation has all the capacities necessary for engaging 
in transactions which are expressly given it by the constating 
instrument and by reasonable implication from the language of 
the constating instrument. It also has all the powers or capa
cities for management which are given it by its constating in
struments, either expressly or by reasonable inference therefrom.

Corporations have no capacities or powers other than those 
indicated in the previous propositions, and they cannot legally 
or validly engage in other transactions.

Corporations cannot be rendered directly liable upon ultra 
vires transactions, but must account for benefits received there
from. As long as the transaction remains executory it cannot be 
enforced. But if it be executed the corporation must account for 
benefits received.

Statutory provisions prescribing certain formalities are gen
erally not imperative, but merely directory, and therefore the 
absence of them can be set up only against those persons who 
are cognizant of the defect.

Franchises and special privileges or powers in the nature of 
franchises cannot be delegated. Every capacity of a corpora
tion which can be styled “special” or a “privilege” is given to 
it for itself for its own purposes, and to be used by itself directly. 
Any transfer, direct or indirect, to others is void. Attorney- 
General v. Niagara Falls Bridge Co., 20 Gr. 34; M. C. By. v. 
Wealleans, 24 S.C.R. 309; Hinckley v. Oildersleeve, 19 Gr. 212.

Any party to an ultra vires transaction may be set up the 
defence thereof, and any one corporator may call upon the
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Courts to restrain the corporation from engaging therein. See 
Brice on Ultra Vires, ed., p.

As to when defendant in a suit by a company may be de
barred from setting up a defence of ultra vires on the part of a 
company see Northern Railway Company v. Lister, 27 U.L.C.R. 
57. See also Charlebois v. Delap, 26 S.C.R. 221.

Assent op all Shareholders.

Where a company acts in a matter which is ultra virfs of 
the powers contained in its charter or reasonably incidental 
thereof the unanimous assent o{ all the shareholders to the act 
will not validate it. Charlebois v. De hap, 26 S.C.R. 221; Ash
bury Railway Carriage Co. v. Riche, L.R. 7 ILL. 653. See also 
Adams v. Bank of Montreal, 32 S.C.R. 719 ; Attorney-Central v. 
Great Eastern Railway Co., 5 A.C. 473; Wenlock V. River Dee 
Company, 10 A.C. 354.

No approval by those who may happen to be directors of the 
company or those who may happen at that time to be all the share
holders in the company can possibly give validity to an ultra 
vires act because it is something which the company itself can
not do and which it cannot be authorized to do either by its then 
directors or by its then shareholders. Mann v. Edinburgh North
ern Tramway Co. (1893), A.C. 69.

Ultra Vires Contract: Consent Judgment.

In the case of Charlebois v. DeLap it was held that a judg
ment obtained on consent on an ultra vires contract had no 
greater validity than the contract itself because the company 
could not validly give the consent to treat as valid what was 
ultra vires.

The Privy Council laid down that it was quite dear that a 
company cannot do what is beyond its legal powers by simply 
going into Court and consenting to a decree which orders that 
the thing shall be done. Such a judgment cannot be of more 
validity than the invalid contract on which it is founded. Great 
North-West Central Railway v. Charlebois (1899), A.C., p. 124.
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It may be added that the question of ultra vires cannot be 
made to depend upon the further question whether a certain con
tract was or was not beneficial to the company. Benefit or no bene
fit has really no bearing upon the question of ultra vires. The cir
cumstance that a contract may require for its full or maximum 
performance, an increased plant on the part of the company is not 
in itself sufficient to render the contract ultra vires. It would be 
different if such increased plant had been required to carry on a 
new or different business from that then being carried on by the 
company. National Malleable Castings Co. v. Smith's Falls, 14 
O.L.R. 22.

Companies may also so far develop and extend their opera
tions as to engage in matters not primarily contemplated by their 
founders, provided these matters are incidental to their proper 
business or bond fide conducive to their prosperous development. 
Ryckman v. Toronto Type Foundry Co., 3 O.W.R. 434.

Illustrations of Ultra Vires Acts.

Apart from special enabling provisions the following Acts 
are ultra vires.

Issuing shares at a discount. Welton v. Saffrey (1897), A.C. 
299; North-West Electric Co. v. Walsh, 29 S.C.R. 33. Purchasing 
the shares of the company itself. Trevor v. Whitworth, 12 A.C. 
409. Such a purchase operates as a reduction of the capital of 
the company, which can only be effected in a way provided by 
the Act.

The payment of dividends out of the capital of the company 
or the issuing of bonus shares are ultra vires. Re Eddystone Co. 
(1893), 3 Ch. 9. Entering into partnership or amalgamation or 
taking over the business of another company. Re British Na
tional Life, 8 C.D. 704; Ernest v. Nicholls, 6 H.L.C. 401. Sub
scriptions by a company to charitable objects. Tomkinson v. 
South Eastern Ry., 35 C.D. 675. The following are not regarded 
as ultra vires: Payment to a broker of a reasonable commission 
on the sale of shares. Metropolitan Coal Co. v. Scrimgeour 
(1895), 2 Q.B. 604. Compromise in good faith of a dispute or
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law suit. Bath ’s Case, 8 C.D. 334. The payment of a gratuity 
to the company's officers. Hampton v. Price’s Patent Candle 
Co., 24 W.R. 754. Advertising expenses. Lyndley v. Bird, 33 
C.D. 85. Mining company acquiring freehold of land, being 
operated under lease. Johns v. Balfour, 5 T.L.R. 389. (See 
also title Borrowing and Contraets.)

Under the Ontario Act a company cannot use any of its funds 
for the purchase of shares of another company unless a by-law 
has been passed and ratified by two-thirds of the shareholders. 
See section 79,

Similarly no loan may be,made by a company to a share
holder and if such a loan is made all directors and officers of the 
company making same or assenting, shall be jointly and severally 
liable.

The giving of a guarantee by a company to answer for the 
debt of a person who does work for them if not within the general 
or special powers of the company may be justified on the ground 
that it is incidental to the main purpose and that there was a 
potential necessity for entering into the guarantee and that, 
therefore there is a reasonable implication or power to do it. 
Williams v. Crawford Tug Co., 11 O.W.R. 321.

Commencement of Business.

A private company may commence business immediately 
upon incorporation, that is to say upon the date of the Letters 
Patent. Where there is an invitation to the public to subscribe 
for shares, the company cannot commence business until certain 
conditions have been complied with. See section 108. In the 
meantime all moneys received by the company or by a promoter, 
director, officer or agent are to be held in trust until the same 
are deposited in a chartered bank to the credit of the company. 
If the conditions of section 108 have been complied with the pro
vincial secretary may certify that the company is entitled to 
commence business and his certificate is conclusive evidence that 
the company is so entitled, unless it is shewn that such certificate 
was obtained by means of fraud.
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A contract made by a company requiring a certificate of this 
kind before it is entitled to commence business is provisional only 
and not binding on the company. Every person who is respon
sible for a contravention of the section is liable to a penalty of 
$50 per day by virtue of the statute and would also be liable as 
in case of a ultra vires act. See Re Otto Electrical Co. (1906), 
2 Ch. 390 ; Strothers v. Mackenzie, 28 O.R. 381.

Holding Lands.

Under the provisions of section 19 of the Ontario Act a cor
poration can not hold any land not required for actual use and 
occupation or held by way of security or not within any city or 
town or within one mile of the limits of any city or town for 
more than seven years or after it has ceased to be required for 
the ordinary purposes of the corporation. Forfeiture to the 
Crown is the penalty of non-compliance.

Any bond fide agreement to sell land is sufficient to prevent 
a forfeiture where the sale has not been carried out owing to the 
default of the purchaser. London and Canadian Loan Co. V. 
Graham, 6 O.R. 329.

As a conveyance of land to a corporation not empowered by 
statute to hold lands is voidable only and not void under the 
Statute of Mortmain, the lands can be forfeited by the Crown 
only. And where a corporation is empowered by statute to hold 
lands for a definite period without a provision as to reverter and 
holds beyond that period, only the Crown can take advantage of 
it, and the company can convey their defeasible title. Beecher V. 
Woods, 16 C.P. 2J. And it is not a defence in an action of eject
ment that the lands were acquired by the plaintiff from the cor
poration after the period fixed by statute. McDiarmid V. 
Itughes, 16 O.R. 570.

Mortmain—Dominion License.

It would seem that the Dominion Parliament has power to 
enact that a license from the Crown shall not be necessary to 
enable corporations to hold lands within the Dominion and a

7—COMPANY LAW.
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Dominion Act enabling a Quebec corporation to hold lands in 
Ontario would operate as a license. ,McDiarmid v. lluglie», 16 
O.R. 570. See ante page 5 as to power of provincial company to 
do business outside of province. See also Western Assurance Co. 
v. Taylor, 9 Or. 471.

As to the power of a foreign corporation to hold land see 
title Extra Provincial Corporations.

Examples of Implied Powers.

The implication is made having regard to the entire constat
ing instruments, so where a company by its act of incorporation 
was directed to deposit moneys received from stock subscriptions 
in a bank to be withdrawn by the provisional directors for the 
purposes only of the company, it was said that the power of 
withdrawal given did not extend to the general purposes of the 
company, but only to such purposes as were necessary in the 
work of organizing the company. Monarch Life v. Brophy, 9 
O.W.R. 161.

A company is bound to exercise its powers reasonably so 
as to avoid doing any unnecessary injury to neighbouring pro
prietors. Moore v. Grand Hiver Navigation Co., 13 Or. 560.

The action of Ritchie v. Vermilion Mining Co., 1 O.W.R. 
627, was an action by a shareholder to restrain the company from 
parting with all their mining lands on the principle that it in
volved a termination of the business, which was an ultra vires 
act. The Court took the view that there was nothing to prevent 
the business being continued by the purchase of other mines, or 
mining lands afterwards, and it was for the company to deter
mine what shall be done afterwards. See also Wilson v. Miers, 
10 C.B.N.S. 348, and Hovey v. Whiting, 13 A.R. 7 and 14 S.C.R. 
515.

The Court seemed to consider that if upon the face of the 
Letters Patent it plainly appeared that the main purpose of the 
company was the acquisition of and working the mines upon the 
properties in question, and that this purpose formed the founda
tion of the company, it might be held that it was not within the 19
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power of the company to put an end to that purpose by a sale 
of the properties without the consent of all the shareholders.

Corporations must have a power of compromise as an inci
dent to their existence. No compromise can have any effect 
upon the rights of creditors of the company antecedent to the 
deed of compromise. Fuches v. Hamilton Tribune, 10 O.R. 497 ; 
Dickson v. Evans, L.R. 5 H.L. 606.

It is not ultra vires of a mining company or its directors to 
grant a partnership interest in a mine to an explorer who has 
made known his location to the company under an agreement 
that he should be compensated for the communication, that being 
the usual mode of compensation in such cases. McDonald v. 
Upper Canada Mining Co., 15 Gr. 179.

Where a company has power to acquire land it has the im
plied power to give a mortgage for and to bind itself by covenant 
to pay the purchase money. The powers of a corporation created 
for certain specified purposes depends on what those pur
poses are and except so far as it has express powers given to 
it would have such powers only as are necessary for the purpose 
of enabling it in a reasonable and proper way to discharge the 
duties or fulfil the purposes for which it was constituted. Shep
pard v. Bonanza Nickel Co., 25 O.R. 305; The Queen V. St. 
Charles Reed, 5 Q.B.D. 483; Western Assurance Co. V. Taylor, 
9 Gr. 471.

Where by the statute incorporating it, the corporation was 
forbidden to buy on credit, it was held that a vendor of goods 
could not recover, as no action could be maintained upon an im
plied representation or warranty of authority in law to do an 
act ; and, moreover, the plaintiff must be taken to have known of 
the statutory inability. Struthers v. Mackenzie, 28 O.R. 381.

In the absence of statutory prohibition, the holding of shares 
by one trading corporation in another trading corporation is not 
ultra vires. Canada Life Assurance Co. v. Peel Oeneral Manu
facturing Co., 26 Gr. 477.

As to lease by railway company see Hinckley v. Oildersleeve, 
19 Gr. 212, and Michigan Central R.W. Co. v. Wealleans, 24
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S.C.K. 309; Attorney-Generd v. Niagara Falls International 
Bridge Co., 20 Gr. 34.

A company authorized to borrow may validly give a mort
gage. Hope v. Glass, 23 U.C.R. 86; Bickford v. Grand Junction 
Railway, 1 S.C.R. 696; Farrell v. Caribou Gold Mining Co., 30 
N.S.R. 199. And to pay a higher rate than the legal rate of 
interest. McDougall v. Montreal Warehousing Co., 3 L.N. 64.

A purchase by one company of the goodwill and assets of 
another is a transaction in which no company would be justified 
in engaging, because it certainly cannot be said to be within the 
ordinary scope of the object of any company to purchase the 
goodwill of another, but if authorized by the charter of the com
pany, it would be valid. Ernest v. Nicholls (1857), 6 H.L.C. 401. 
See, however, section 17 (6).

Majority.

The will of the majority of the shareholders is the will of the 
company and whatever the company has power to do a 
majority of the shareholders may cause to be done against the 
will of a minority. Australian, etc., Co. v. Mounsey (1858), 4 
K. & J. 733, at p. 740; Re Horbury Bridge, etc., Co. (1879), 11 
Ch. D. 109, unless, of course, there is some express provision to 
the contrary which is applicable to the particular company. 
Davidson v. Grange (1854), 4 Gr. 377. The majority must pro
ceed regularly and with bom fides. Harben v. Phillips (1882), 
23 Ch. D. 14, and see Burland v. Earle (1902), A.C. 83. See 
also title Meetings.

Irregularities.

In Mahoney v. East Holyford Mining Company (1875), L.R. 
7 H.L. 869, Lord Hatherley said: “When there are persons con
ducting the affairs of the company in a manner which appears to 
be perfectly consonant with the articles of association, then those 
so dealing with them externally are not to be affected by any 
irregularities which may take place in the internal management 
of the company. That no person dealing with them has a right
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to suppose that has been or can be done, that is not permitted by 
the articles of association or by-laws. They are entitled to pre
sume that of which only they can have knowledge, viz. : external 
acts are rightly done when those external acts purport to be per
formed in the mode in which they ought to be performed, 
for instance, when a cheque is signed by three directors, 
they are entitled to assume that those directors are persons pro
perly appointed for the purpose of performing that function, 
and have properly performed the function for which they have 
been appointed. Of course the case is open to any observation 
arising from gross negligence or fraud.”

An outsider n list be taken to have notice of all the pro
visions of the Companies Act under which the company is incor
porated, and it may be also that he must be taken to have notice 
of the contents of the Letters Patent as he can become acquainted 
with their contents by searching in the proper office. Further 
than this, however, he cannot, however, be expected to go. Royal 
British Bank v. Turquand, 6 E. & B. 327 ; MacEdwards v. Ogil
vie, 4 Man. 6; Sheppard v. Bonanza Nickel Co., 25 O.R. 305; 
McKain v. Canadian Birkbeck, 7 O.L.R. 241; Trust and Guar
antee Company v. Abbott Mitchell Co., 11 O.L.R. 403.

The Court will not interfere to prevent the doing of an act by 
a company which would be legal if sanctioned by a majority of 
the shareholders, if that sanction can be afterwards obtained. 
Purdom v. Ontario Loan and Debenture Co. (1892), 22 O.R. 597.

Acts op Agents.

The doctrine of ultra vires cannot be taken advantage of to 
protect a company from liability for the acts of its agents, where 
such agents have been guilty of negligence or fraud. A company 
will be liable for the acts of its agents under circumstances which 
would render an individual liable. Ranger v. Great West Ry., 
2 H.L.C. 72; Barwick v. English Joint Stock Bank, L.R. 2 Ex. 
259; llouldsworth v. City of Glasgow Bank, 5 A.C. 317.

See title Proceedings against Company.
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Implied Power or Managing Director.

In the case of National Malleable Co. V. Smith’s Falls, 14 
O.L.R. 22, the validity of a contract entered into by the manag
ing director of a company was considered. In that case no by
law had been passed defining the general powers of the Board of 
Directors or of the managing director except as to borrowing for 
the purposes of the company. The managing director without 
consulting the Board and without any subsequent ratification by 
the Board signed a letter agreeing to furnish the plaintiffs in 
the action with a special line of goods. He knew that in order to 
carry out his contract a substantial extension of the company’s 
plant and premises would be necessary and the plaintiffs also 
knew this. It was held in the absence of bad faith or notice 
that the plaintiffs were entitled to assume that the managing 
director was authorized to enter into the agreement, it being an 
agreement in regard to which the Board would have power to 
bind the company. The Court of Appeal said that the contract 
being one which the Board of Directors could have entered into, 
they could have authorized the manager of the company to do so 
on behalf of the company. Accordingly in the total absence of 
bad faith or notice, the plaintiffs were entitled to assume that he 
had been duly clothed with the real authority which he was 
ostensibly exercising in entering into the contract in question.

Manager.

When the by-laws of the company authorized the general 
manager to compromise claims and to do other acts which would 
occasionally require legal advice it was held to be a reasonable 
inference that the general manager had implied authority to re
tain the solicitor whenever it was in his own judgment prudent 
to do so. Clarke V. Union Fire Insurance Company, 10 P.R., 
p. 342.

See also Tierman v. People’s Life Insurance Co., 26 O.R. 596, 
23 A.R. 342; Laber^e V. Equitable Life Insurance Society, 24 
S.C.R. 595 ; Galloway v. Stobart <fe Sons <6 Co., 35 S.C.R. 301 ;
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Canada Central Ry. Co. v. Murray (1882), 8 S.C.R. 314; Hamil
ton, etc., Ry. Co. v. Gorebank (1873), 20 Gr. 190.

Notwithstanding the rule as to “holding out” it would be 
advisable in contracting with an officer of a company for the 
first time to examine the by-laws of the company and see the 
general scope of his authority.

President and Secretary.

The president of a company has no more power apart from 
that conferred in the by-laws and merely by virtue of his office 
than an ordinary director of the company. See Almon V. Law 
(1894), 26 N.S. 340; North-West Transportation Co. v. Realty, 
12 App. Cas. 589.

Parties dealing with the president of a company must take 
notice that he has but a limited authority. Balfour v. Ernest 
(1859), 5 C.B.N.S. 601. See Ellis v. Midland Railway Co., 7 
A.R. 462; Bridgewater Cheese Factory Co. v. Murphy, 26 O.R. 
327, 23 A.R. 66, 26 S.C.R. 443; Hereford Railway Co. v. The 
Queen, 24 S.C.R. 1.

As to secretary see Hamilton and Port Dover R.W. Co. v. 
Gore Bank, 20 Gr. 190.

See also the following cases: Great North-West Central Rail
way v. Charlebois (1899), A.C. 114; Thornton v. Sandwich 
Plank Road Co., 25 U.C.R. 591 ; Real Estate Co. v. Metropolitan 
Building Society, 3 O.R. 476; Great Western Ry. v. Preston, 17 
U.C.R. 477 ; Fairchild V. Ferguson, 21 S.C.R. 484; McCausland V. 
Hill, 23 A.R. 738; Walmsley V. Rent Guarantee Co., 29 Gr. 484.

Power Clauses in Letters Patent.

In view of the very full and ample ancillary powers given to 
all Ontario companies having a share capital it would no longer 
appear necessary to specify in minute detail the objects of the 
company, including those actually contemplated and those which 
it might by any possibility be necessary or exnedient for the 
company to possess. In view of this fact it will be sufficient for 
the purposes of this work to insert only a few object or power
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clauses for Letters Patent. For object clauses of companies to 
be incorporated under other acts, the very exhaustive forms 
of Mr. Palmer are recommended.

It would be well to insert in the petition in practically every 
case clauses similar to the following giving power to pay pre
liminary expenses and commission on the sale of shares.

PRELIMINARY EXPENSES.
To pay out of the funds of the Company all costs ttnd expenses of and 

incidental to the incorporation and organization of the Company.

COMMISSION ON SHARES.
To pay out of the funds of the Company on the sale of shares a 

commission not to exceed twenty-five per cent, of the cash proceeds of 
such shares.

Examples of Draft Power Clauses. 

ACCOUNTANTS.
To carry on the business of public accountants and auditors; to col

lect information of general, financial and commercial interest and promul
gate and distribute the same.

ADVERTISING.
To carry on a general publicity and advertising business in all its 

branches both as principals and agents.

APARTMENT HOUSE.
To purchase, lease or otherwise acquire any lands, and to sell, lease, 

exchange, mortgage or otherwise dispose of the whole or any portion of 
the said lands, and all or any of the buildings, or structures that are now, 
or may hereafter'be erected thereon, and to take, and hold mortgages for 
any unpaid balance of the purchase money on any of the lands, buildings 
or structures so sold, and to otherwise improve, alter and manage the said 
lands and buildings.

AUTOMOBILE.
To buy, sell, trade and carry on the business of manufacturers of and 

dealers in automobiles, cycles, motors, engines, carriages, and conveyances 
of all kinds and in all articles used in the construction thereof.

BISCUITS.
To manufacture, sell and deal in biscuits, cakes, breads and confec

tionery.

<
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BOOKSELLERS.
To carry on the business of publishers, booksellers, stationers, printers 

and lithographers and to acquire, possess and dispose of copyrights.

BROKERS.
To buy, sell and deal in either as principals or agents, debentures, 

bonds, stocks and other securities of any government or of any municipal 
corporation or school corporation or of any chartered bank or of any in* 
corporated company.

BUILDING.
To erect buildings of all kinds, and deal in lands, and building material ; 

to take or hold mortgages for any unpaid balance of the purchase money 
or any of the lands, buildings, or structures so sold, and to sell mortgage 
or otherwise dispose of said mortgages.

BREWERY.
To manufacture, sell and deal in ale, beer and porter, and the by-pro

ducts of same, to manufacture, grow, sell, and deal in malt and hops.

CEMENT.
To manufacture, sell and deal in Portland cement and all kinds of 

natural and other cement, lime, limestone, calcined and other plasters and 
artificial stone.

ELECTRIC.
To carry on the business of electricians, mechanical engineers and 

manufacturers.

FARM AND DAIRY PRODUCTS.
To manufacture, sell and otherwise deal in condensed, preserved and 

evaporated milk, and all other manufactured forms of milk; to produce, 
purchase and sell fresh milk and all the products of milk ; to manufacture, 
purchase and sell all food products; to raise, purchase and sell all garden, 
farm, and dairy products ; to raise, purchase, sell and otherwise deal in 
cattle and all other live stock.

FISHERIES.
To acquire, purchase, run, hold, sell and rent fishing licenses for pound 

nets, traps, weirs, set nets, fish wheels and other fixed appliances and purse 
nets; drag seines and other seines and movable applicanccs for catching 
or retaining fish.

To acquire, hold, sell, lease and rent and dispose of locations upon which 
to construct and maintain pound nets, traps, weirs, set nets, fish wheels, 
and other appliances whether fixed or movable, for catching or retain
ing fish.
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To acquire, purchase, catch, take, buy, hold, store, pack, preserve, sell, 
export, disuse of and distribute fish of all kinds; and to engage in the pro
pagation of salmon and of other food fishes.

To engage generally in the fish business in the waters of Ontario and 
the St. Lawrence River.

FLOUR.
To purchase and sell grain and cereals of every kind and to manufac 

ture, buy and sell flour and feed and other food articles manufactured 
from grain or cereals.

GRAIN ELEVATOR.
To buy and lease lands, and to'erect buildings thereon and machinery 

for the purpose of receiving, warehousing and delivering grain and other 
merchandise.

IRON.
To buy, sell, deal in and deal with iron and iron ore and the by-pro

ducts thereof, and all like or kindred products.

PAPER.
To carry on the business of importers of, dealers in and manufacturers 

of paper, paper materials and paper substitutes of all kinds and of the 
raw substances, pulps, preparations, mixtures, solvents, and combination 
thereof for any purpose whatsoever; and articles and substances made 
from any kind of paper, pulp, mixture, combination, solvent, preparation 
or material used in the manufacture or treatment of paper or paper sub
stitutes.

PLUMBERS’ SUPPLIES.
To carry on the trade or business of manufacturing, producing, adapt

ing, preparing, buying and selling and otherwise dealing in any and all 
kinds of plumbing and sanitary fixtures and supplies; including lead pipes, 
traps, sheet lead and solder and plumbers’ wares in iron, lead, brass, wood, 
marble, earthenware or other material.

POTTERY.
To manufacture, buy, sell, trade and deal in any and every kind or 

class of pottery or earthen products or articles composed in whole or in 
part of kaolin, clay or earthy matter.

REAL ESTATE.
(a) To purchase, lease, take in exchange or otherwise acquire lands 

or interests therein together with any buildings or structures that may be 
on the said lands or any of them, and to sell, lease, exchange, mortgage 
or otherwise dispose of the whole or any portion of the lands and all or
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any of the buildings or structures that are now or may hereafter lie 
erected thereon, and to take such security therefor as may l>e deemed 
necessary; (h) To erect buildings and deal in building material; (c) 
To take or hold mortgages for any unpaid balance of the purchase money 
on any of the lands, buildings or structures so sold, and to sell, mortgage 
or otherwise dispose of said mortgages; (d) To improve, alter ami manage 
the said lands and buildings, and (e) To guarantee and otherwise assist 
in the performance of contracts or mortgages of persons, firms or corpora
tions with whom the Company may have dealings and to assume and take 
over such mortgages or contracts on default; Provided, however, that 
except as to taking and holding mortgages as aforesaid, nothing herein 
contained shall be deemed to em|>ower the Company to make loans whe
ther for building purposes or not upon lands not the property of the 
Company or upon lands which though once the property of the Com
pany have by any deed, conveyance, transfer or alienation become the 
property of another, and further provided that it shall not be lawful for 
the Company hereby incorporated:—

(1) To issue, constitute or make any withdrawable or terminating 
stock, fund or shares under any name or contrivance whatsoever; or to 
issue, constitute or make any stock or shares whatsoever other than the 
capital stock and shares which are hereinafter mentioned and which shall 
be fixed, permanent and non-withdrawable capital stock and shares:

(2) To take from or levy upon any stockholder, shareholder, mem
ber, contractholder or person any deposit (bearing interest or not bear
ing interest) or any subscriptions, periodical dues, assessments or con
tributions, or to take subscriptions or payments or make calls upon any 
stock or shares (howsoever designated) other than lawful subscriptions, 
payments and calls upon the said fixed, permanent and non-drawable 
capital stock or shares:

(3) To use or raise, maintain or have, a fund for making a loan or 
advance to a purchaser (including intending purchaser) of property, 
whether such loan or advance in the form of money or money's worth is 
paid directly to the purchaser or is paid by the Company to the vendor 
to be repaid in any form or manner by the purchaser to the Company:

(4) To enter into or undertake any contract whereby the benefit is 
or is make dependent in any manner or degree upon the collection of 
sums levied upon or to Ik» received from persons holding similar contracts, 
or upon or from members of the Company:

(5) To transact or undertake the business provided for by the Acts 
which respectively are numbered as Chapters 202 to 206 (inclusive) and 
as Chapter 211 of the Revised Statutes of Ontario, 1897, or by any of 
the enactments which are by the said Acts consolidated or repealed.

TOBACCO PLANT.
To grow and cure leaf tobacco and to buy, manufacture and sell tobacco 

in any and all its forms; to establish, maintain and operate factories,
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warehouses, agencies and depots for the storing, preparation, cure and 
manufacture of tobacco and for its sale and distribution.

WAREHOUSE.
To carry on the business of cold storage and warehousing; and to fur

ther carry on the business of general warehousing in all its several 
branches.



CHAPTER V.

SHARES.
The capital of a company is divided into a definite number of 

equal parts or shares. In general each share is of the same char
acter and possessed of the same attributes and entitles its holder 
to the same rights as are possessed by the holders of other shares. 
Birch v. Cropper, 14 App. Cas. 525. Shares which are not 
allotted are spoken of as unissued or treasury shares. The latter 
shares belong to the company and the directors must account 
to the company for them. The paid-up shares thereotically cor
respond in value to the cash and other assets of the company, 
such value being estimated either on the market value of the 
assets or their earning value as in case of franchises. Shares may 
be sold for money or money’s worth in services or goods. Where 
shares have been issued as fully paid up for a consideration 
other than cash, the Courts will not inquire into the value of 
the consideration unless the agreement under which the shares 
were issued is impeached for fraud" or misrepresentation. Re 
Hess Manufacturing Co.; Sloan’t Case, 23 S.C.R. 644, and see 
Wade v. Kendrick, 37 S.C.R. 32. If, however, the consideration 
is grossly inadequate the directors may be personally liable for 
misfeasance and the issue of paid-up shares without considera
tion is a distinct breach of trust on the part of the directors. Re 
Manes Tailoring Co., 14 O.L.R. 89; Hirsche v. Sims (1894), 
App. Cas. 654. The holders of such shares will be liable un
less they are bond fide holders for value without notice. Re Hall 
& Co., Ltd., 37 Ch. D. 712, in which case neither the transferee 
or the former holder can be held liable. Re Wiarton Beet Sugar 
Co.; Freeman’s Case, 12 O.L.R. 149.

Subscription and Allotment.

In a company as defined by the Ontario Companies Act, every 
member is a shareholder and every shareholder is a member. 
Persons may become shareholders in various ways.
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(1) Those who subscribe to the memorandum of agreement 
filed on incorporation become shareholders by virtue of section 
3 of the Act.

(2) By applying to the company for shares and receiving 
notice of allotment after such allotment has been made or some
thing amounting to notice of the acceptance of the application.

(3) By taking a transfer of shares from a shareholder and 
being registered in respect of such shares in the stock register of 
the company.

(4) By registration in succession to a deceased or insolvent 
shareholder.

(5) By estoppel, as by receiving and retaining a certificate of 
shares and attending meetings or receiving dividends in respect 
of same; by allowing one’s name to appear on the register of 
shareholders or by acting as a director of the company without 
the necessary qualifying shares. See Ross v. Machar, 8 O.R. 417.

Several persons may be joint holders of shares and where the 
shares are held by a firm, the individual members should be en
tered on the register as joint owners. A corporation may hold 
shares in another corporation provided that its powers express 
or implied authorize it so to do. An infant may be a shareholder 
of a company, but he can repudiate his shares while he is an 
infant or on coming of age. Cooper’s Case, 3 Ch. 458. An 
infant who is a shareholder when a winding up commences may 
repudiate his shares forthwith, or even after a delay of some 
months. Where an infant held shares in a company and the 
company was put into liquidation three or four months previous 
to her coming of age and where she did not apply to have her 
name struck off the list of contributories until a year after the 
winding up had commenced it was held that she was not liable 
as a contributory. Central Bank v. Hogg, 19 O.R. 7.

If he does repudiate his shares and has derived no ad
vantage from them, he may recover what he paid for them. 
Bindley, 6th ed„ 55. He cannot, however, hold his shares and 
decline to pay the calls in respect to them. London <fe N.W. Ry. 
Co. v. MacMichael, 5 Ex. 114. He cannot be held liable as a con
tributory in a winding up. Central Bank v. Hogg, 19 O.R. 7.
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There is nothing to prevent an alien not an enemy from 
holding shares in a company. Lindley, 6th ed., 52. Local shares 
are dealt in on foreign exchanges and it is common for companies 
incorporated in foreign jurisdiction to own shares in Ontario 
companies.

Subscriber to Memorandum.

The Letters Patent under section 3 have the effect of consti
tuting those who petition and any others who have or may there
after become subscribers to the memorandum a body corporate. 
Every subscriber to the memorandum or stock book becomes a 
shareholder on the incorporation of the company. Nichol's Case, 
29 Ch. D. 421 : Evan's Case, L.R. 2 Ch. 427, and no allotment is 
necessary to them or entry on the register of members. Patter
son v. Turner, 3 O.L.R. 373; In re London Speaker Printing Co., 
16 A.R. 508 ; In re Ilaggert Bros. Manufacturing Co., Peaker & 
Bunions' Case, 19 A.R. 582; Alexander v. Automatic Co. (1900), 
2 Ch. 56; Re London and Provincial Co., 5 Ch. D. 525. A trans
fer of fully paid-up shares from another shareholder will not 
extinguish the obligation, though the allotment of all the shares 
to others will be a release. Mackley's Case, 1 C.D. 247. And 
where a company is being incorporated to take over a going 
business, it is advisable to have the incorporators subscribe only 
for a nominal amount of shares. A subscriber cannot, it has 
been held, repudiate his subscription on the ground of misrepre
sentation. Metal Constituents Co. (1902), 1 Ch. 707. See as 
to the statutory provision prior to 1907. Tilsonburg Agricul
tural Mfg. Co. v. Goodrich, 8 O.R. 565; Magog Textile <f* Print 
Co. v. Price, 14 S.C.R. 664.

As to vesting of shares in a shareholder without allotment or 
notice under the terms of a special Act see Union Fire Insur
ance Co. v. Lyman, 46 U.C.R. 453.

A material alteration after the signature is procured as in 
the capitalization will operate as a release. Stevens v. London 
Steel Works, 15 O.R. 75.
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Application for Shares.

There is no difference between a contract to take shares and 
any other contract. Nichol ’a Case, 29 C.D. 421. In order to impute 
to a person an agreement to take shares something like a contract 
must be established or something shewn which prevents it being 
said there is not a contract. Higginbotham's Case, 12 O.L.R. 
112. Speaking generally, there must be an application for shares 
and allotment by the directors of the company followed by notice 
of allotment to the applicant. An application is an offer and 
may be verbal. Levita’s Case, L.R. 3 Ch. 36, and such offer may 
be withdrawn at any time before the notice of allotment is 
posted or delivered. Henthorn v. Fraser (1892), 2 Ch. 27. If 
the offer or application be under seal it cannot be revoked. The 
ordinary rule of proposal and acceptance does not apply to 
promises made by deed. The promise so made is at once opera
tive without regard to the other party’s acceptance. A sub
scriber cannot get rid of the obligation of his deed by a mere 
notice of repudiation or notice of withdrawal. Nelson Coke Co. 
V. Pellatt, 4 O.L.R. 481. Re Provincial Grocers, 10 O.L.R. 705. 
If the withdrawal is mailed, it must reach the company before 
the notice of allotment is mailed. Byrne v. Van Tienhoven, 5 
C.P.D. 344.

Where a subscription for preferred stock has been received, 
though no preference stock has ever been validly created by the 
company and where the allotment is irregular, the holder is not 
necessarily precluded by a payment on account of the stock and 
by attendance at meetings from setting up that he is not a share
holder. If he had not notice at the time of the irregularities in 
the creation of the preference stock or in connection with the 
allotment, these defences will be open to him. Higginbotham’s 
Case, 12 O.L.R. 112.

As to the distinction between an application for shares and 
what amounts to an offer by the company to sell which may be 
accepted by the applicant so that such offer and acceptance closes 
the bargain see McDowell V. Macklem, 4 O.W.R. 482.

If the application is not accepted in a reasonable time, the
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applicant may repudiate the allotment when made. The repudi
ation should be prompt, otherwise the shareholder may be bound. 
Boyle’s Case, 33 W.R. 450; Crawley’s Case.

Subscriptions of stock obtained by surprise, fraud and false 
statements of the affairs of the company made by its officers 
and directors are null and void, and the shareholders thus de
ceived may recover what they have paid on their shares. Pro
vincial Insurance Co. v. Brown et al., 9 U.C.C.P. 286.

Where a company’s Act of incorporation provided that no 
subscription for stock should be legal or valid until ten per cent, 
had been paid thereon, it was held that persons who had sub
scribed, but paid nothing, were improperly made contributories. 
Re Standard Fire Insurance Co., Kelly’s Case, 12 A.R. 486, 12 
S.C.R. 644.

A bond fide subscription for stock in a corporate company by 
one person in his own name, but really as trustee and agent for 
another who had requested such stock to be subscribed for is 
valid. Davidson v. Orange, 4 Gr. 377. See also Cote v. Stada- 
cona Insurance Co., 6 S.C.R. 193; Chisholm’s Case, 7 O.R. 448.

Conditional Application.

If the application for shares is conditional upon the com
pany doing something on its part, the allotment cannot disregard 
the condition. Roger’s Case, L.R. 3 Ch. 633, though the condi
tion may be waived. A distinction exists between the case of 
an application for stock upon condition and a collateral agree
ment made at the time of the application. In case of such an 
agreement, the shareholder becomes absolutely liable, and his only 
remedy is by way of action to enforce his collateral agreement. 
Caston’s Case, 10 P.R. 339; Sherrington’s Case, 31 Ch. D. 120; 
Bridger’s Case, L.R. 5 Ch. 305. Where a subscriber for shares 
stipulates that they are not to be paid for in cash, but in goods, 
services, etc., this must be regarded as a collateral arrangement 
and will not prevent them being held liable to pay the shares up 
in cash in a winding up. Standard Fire Ins. Co., Copp, Clark & 
Co.’s Case, Caston’s Case, 7 O.R. 448. See Freeman’s Case, 12

8—COMPANY LAW.
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O.L.R. 149; McNeill’s Case, 10 O.L.R. 219; Bank of Hamilton v. 
Johnston, 7 O.W.R. 111. Where, however, the agreement or sub
scription is subject to a condition which is not fulfilled, the appli
cant is released from liability. Caston’s Case, supra.

And where contemporaneously with a written agreement, 
there is an oral agreement that the written agreement is not to 
take effect until some other event happens, oral evidence is ad
missible to prove the contemporaneous agreement. Wallis v. Lit- 
tell (1861), 11 C.B.N.S. 369, applied and followed. Ontario 
Ladies’ College v. Kendry, 10 O.L.R. 324.

It has been held in England where one applies for and 
takes an allotment of shares in a company, believing it to be a 
certain other company, he may be entitled to repudiate if he acts 
promptly. Baillie's Case (1898), 1 Ch. 110.

A stipulation that the applicant was to be a director has been 
held such a condition. Turner’s Case, 7 O.R. 448; Barber’s Case, 
7 O.R. 448. An agreement that the applicant was to be solicitor 
for the company and that he was to render services for his stock 
and not pay in cash was held a collateral agreement as to pay
ment, he having been duly appointed solicitor. Caston’s Case, 
7 O.R. 448, 12 A.R. 486, 12 S.C.R. 644.

Allotment.

Allotment means an unequivocal appropriation to an appli
cant by a resolution of the directors or otherwise of a certain 
number of shares in response to an application.

Note.—See also title Public Companies—Allotment.
A conditional resolution or a resolution in favour of one who 

has not applied is in reality only an offer of shares. In general, a 
valid allotment can only be made by a duly elected Board of 
Directors, but this rule may be modified by the rule in Royal 
British Bank v. Turquand, Re Homer District, 39 C.D. 546; Re 
Owen <$■ Ashworth’s Claim (1900), 2 Ch. 272.

A director who has taken part in an allotment to himself can
not set up the invalidity of the allotment. York Tramways Co. 
v. Willows (18fc2), 8 C.B.D. 685.
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The directors of a company cannot delegate to a subordinate 
officer their duties in regard to allotments. Packenham Pork 
Packing Co., Galloway’s Case, 12 O.L.R. 100.

Notice op Allotment.

Lord Cairns has laid down in Pellalt’s Case, L.R. 2 Ch. 527, 
that where an individual applies for shares in a company there 
being no obligation to let him have any, there must be a response 
by the company, otherwise there is no contract. The acceptance 
may be communicated either verbally or by writing or by con
duct. Gunn’s Case, L.R. 3 Ch. 40.

An agent to apply for shares has primd facie no authority to 
receive notice of allotment. Robinson ’« Case, L.R. 4 Ch. 322. A 
notice should be given to the applicant himself unless he ex
pressly authorizes the giving of it to his agent. De Rosas's 
Case (1889), 21 L.T. 10, though notice of allotment may be 
waived. Carlill v. Carbolic Smoke Ball Co. (1893), 1 Q.B. 256.

Where a company offers an individual a specific number of 
shares and he accepts them, no furthup notice of allotment is 
necessary. Gunn’s Case, L.R. 3 Ch. 40.

An application before incorporation may be accepted after 
incorporation. Lorraine’s Case, 2 Ch. 412.

In general, notice of allotment is complete when the notice is 
posted. IIarris’ Càse, 7 Ch. 587 ; Household, Fire Ins. Co. v. 
Grant, 4 Ex. D. 216.

The onus of proving notice of allotment is on the company. 
Reidpath’s Case, 11 Eq. 86.

If the shareholder knew of the allotment and assented to it 
or through his agent can be taken to nave assented to it, formal 
notice is not necessary. Richards v. Home Assurance Asso., L.R. 
6 C.P. 591 ; Crawley’s Case, 4 Ch. 322. As where the shareholder 
is present at a board meeting at which the allotment in pursu
ance of his application is resolved upon. Ex parte Smedley <6 
Fletcher W.N. (1867), 259. See also Standard Bank V. 
Stephens, 11 O.W.R. 582.
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Constructive Allotment.

As to what facts will amount to acceptance of an application 
see also Re Provincial Orocers, Calderwood’s Case, 10 O.L.R. 705. 
In that case passing a draft for part payment, recording the 
name in the register coupled with a general resolution “alloting 
all stock now subscribed for” was held not sufficient to constitute 
the applicant a shareholder. And where a subscriber for a share 
in a company was debited in the company’s stock ledger with 
one share, was placed on the “shareholder’s list” and was drawn 
upon for the first payment of ten per cent, and paid the draft, 
but there was no formal allotment to him it was held that what 
had been done must be taken to have been done by authority of 
the directors and to be a modo of allotment “ordained” by them 
within the meaning of the Companies Act. Re Provincial 
Orocers, Hill’s Case, 10 O.L.R. 501. See also Re Canadian Tin 
Plate Co., 8 O.W.R. 531 ; Fischer v. Rorland, 8 O.W.R. 579. It 
should be noted that the provision in the Ontario Act as to the 
manner in which stock may be alloted, viz., as the directors by 
by-law or otherwise ordain, is repealed. See section 27(a). This 
would appear to allow a considerable extension of the principle 
of Hill’s Case.

In Galloway’s Case it was not proved that the applicant actu
ally received notice of any allotment. Furthermore, the secretary 
assumed to deal with the applications and accept the terms 
offered without reference to the Board of Directors, and as there 
was never any authority to him to act in such a case it was held 
that there never was an agreement for shares concluded between 
Galloway and the company. 12 O.L.R. 100.

Where a subscription had been received and the Board of 
Directors passed a resolution that the subscribed stock be called 
up in full and that the treasurer notify all subscribers of such 
payment and this was iollowed by letter from the treasurer 
asking for payment of the call, it was held that the resolution 
and letter constituted a sufficient issue and allotment of the 
shares. Nelson Coal <fc Coke v. Pellatt, 4 O.L.R. 481.

See also Re Henderson Roller Bearing Co., 11 O.W.R. 526.
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It is doubtful if a mere notice of a call can be regarded as 
equivalent to a notice of allotment. Re Canadian Tin Plate Co., 
supra.

Specific Peformance.

The Courts will specifically enforce as against the company or 
the subscriber a contract to take or to allot shares. New Bruns
wick Co. v. Muggeridge, 1 Dr. & Sm. 363.

Underwriting.

Underwriting may be regarded as a species of insurance. 
An underwriter may be regarded as guaranteeing that an issue 
of stock offered the public will be subscribed. On default ot 
sufficient subscriptions being received, he is liable or makes him
self liable to take up his pro rata share of the unsubscribed 
balance.

The underwriter addresses a letter to the company or to a 
promoter offering to underwrite a certain portion of the stock or 
bond issue on conditions such as:—

(1) He is to be paid a certain commission on the amount 
underwritten by him, either in cash or shares ; and

(2) He is only liable for his pro rata share of the amount not 
subscribed by the public.

The letter also usually authorizes some one on behalf of the 
company to subscribe for his pro rata amount of stock if he 
makes default in applying for same when called on to do so.

Such a letter must be regarded as an offer only and not as a 
contract, even though it purports to be an agreement, and it has 
been held that it must be accepted by notice of acceptance given 
to bind the underwriter. Re Consort Company (1897), 1 Ch. 
575. Such an acceptance, however, may be verbal. Re North 
Chartrrland Co., 18 T.L.R. 80; Hemp Cordage Co. (1896), 2 
Ch. 121.

The authority given in an underwriting letter to apply for 
stock on behalf of the underwriter is irrevocable upon acceptance 
and is a sufficient authorization to bind the underwriter and ren-
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der him liable for the shares upon allotment. Re Hannan’s Min
ing Co. (1896), 2 Ch. 643.

Where a contract or letter contains a condition such as that 
in ease of default of the underwriter to subscribe for the stock, 
an application may be made on his behalf for stock, it has been 
held that the authority to apply for the shares is conditional 
upon such default. Ormerod’s Case (1894), 2 Ch. 474.

An underwriting agreement must be distinguished from an 
agreement to sell or place shares. In the latter case there is no 
liability to subscribe and pay for the shares unplaced.

It is advisable to prepare underwriting contracts with great 
care as in the event of an unsuccessful flotation individual under
writers being liable to take up large blocks of stock are apt to take 
advantage of every technicality to obtain a release from their 
obligations.

For example, it may be claimed that the prospectus contains 
a misrepresentation. Karberg’s Case (1892), 3 Ch. 1. Or an 
underwriter may take advantage of the fact that if the company 
is driven to bring an action against him it will be injuriously 
affected by publicity and delay. If the underwriting contract 
is in respect of debentures specific performance will not be 
decreed and usually no substantial damages would be allowed. 
See South African Territory V. Wallington (1898), A.C. 309. 
Where an underwriting contract provides that the underwriter 
shall take up the shares if called on, he will have a good defence 
if he has never been properly called on. Ormerod’s Case (1894), 
2 Ch. 474. Furthermore the underwriter may make his applica
tion for shares and subsequently cancel it. Karberg’s Case, 
supra.

The offer must be accepted within the specified time or a 
reasonable time if none is specified. Crawley’s Case, 4 Ch. 322. 
An underwriting contract must be read in the light of section 
108, sub-section 3, of the Act, which renders all contracts pro
visional only until the company is entitled to commence business.

It is advisable to make it one of the terms of the agreement 
that if the underwriter makes default some stated person on
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behalf of the company may make application for shares, and to 
further provide that such authority shall be irrevocable. Such 
an authority, where there is valuable consideration, cannot be 
terminated by the underwriter. Carmichael’s Case (1896), 2 
Ch. 643.

It is well to note the difference between an underwriting of 
debentures and of shares. Where an underwriter becomes a sub
scriber for shares and they are allotted to him, the company can 
recover the amount due upon them from him. On the other 
hand, he subscribes for or underwrites debentures, an action will 
not lie for the amount of his subscription. The only right of 
action is for damages and the damages awarded would probably 
be nominal in most cases. South African Territory v. Walling- 
ton (1898), A.C. 309.

Debenture stock would probably fall within the principles 
governing debentures in this respect.

Payment op Commission.

As to what constitutes an offer of shares to the public, the 
Act is not clear. It must, apparently, be an offer of shares to 
any persons who may choose to come in and take them. Sher- 
well v. Combined Incandescent Co., 23 T.L.R. 482. See also 
section 97.

The word pay does not necessarily mean a payment of money 
and this section probably authorizes payment in shares of the 
company. It is a common practice in England to give the under
writers a call or option upon the shares of the company at a 
certain figure exercisable on or before a certain date and this 
has been held to be free from objection under the present Act. 
Ililder v. Dexter (1902), A.C. 474.

It would seem clear from the wording of the present Act that 
where shares are not offered to the public no commissions can be 
paid for subscription underwriting or placing, unless such com
mission is paid out of the premium on the stock or out of some 
fund other than the capital of the company.
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Sub-section 3 probably applies to such reasonable commission 
as has been allowed in cases determined before the Act came 
into force. Metropolitan Coal Co. v. Scrimgeour (1895), 2 
Q.B.D. 605. Re Co-operative Cycle Co., 1 O.W.R. 778. And see 
title Prospectus.

Liability on Shares.

68. Each shareholder, until the whole amount of his shares has been 
paid up, shall be individually liable to the creditors of the company to an 
amount equal to that not paid up thereon, but shall not be liable to an 
action therefor by any creditor before an execution against the company 
has been returned unsatisfied in whole or in part; and the amount due on 
such execution, but not beyond the amount so unpaid on his said shares, 
shall be the amount recoverable with costs, against such shareholder. R.S.O., 
c. 191, s. 37, s.*s. 1.

69. Any shareholder may plea4 by way of defence in whole or in part, 
any set-off which he could set up against the company, except a claim for 
unpaid dividend, or a salary or allowance as a president or a director of 
the company. R.S.O., c. 191, s. 37, s.-s. 2.

70. The shareholders shall not, as such, be held responsible for any 
act, default or liability whatsoever, of the company, or for any engagement, 
claim, payment, loss, injury, transaction, matter or thing whatsoever, re
lating to or connected with the company, beyond the unpaid amount on 
their respective shares. R.S.O., c. 191, s. 37, s.-s. 3.

71. No person holding shares as executor, administrator, guardian or 
trustee, shall be personally subject to liability as a shareholder ; but the 
estates and funds in the hands of such person shall be liable in like man
ner and to the same extent as the testator or intestate or the minor, ward, 
or person, interested in the trust fund, would be, if living and competent 
to act and holding such shares. R.S.O., c. 191, s. 38.

72. No person holding shares as collateral security shall, prior to fore
closure, be personally Subject to liability as a shareholder, but the person 
transferring such shares as collateral security shall, until foreclosed, be 
considered as holding the same, and shall be liable as a shareholder in 
respect thereof. R.S.O., c. 191, s. 39, amended.

Shares may be paid for in money or in money’s worth, and 
if a valid contract be made for the acceptance by the company 
of the property or services of substantial value in payment or 
part payment of shares, the Courts will not where the contract 
stands, inquire into the value of ttye consideration even at the 
instance of the liquidator. Pell’s Case, 5 Ch. 11; Sloan’s Case,
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23 S.C.R. 644; Wragg Limited (1897), 1 Ch. 807: Re Theatrical 
Trust (1895), 1 Ch. 771 ; Innés Co. (1903), 2 Ch. 254; Re North 
Bay Supply Co., 6 O.W.R. 85.

Liability may in most cases be terminated by a valid transfer 
registered on the books of the company. Thus it has been held 
that a former holder of bonus shares, who before a winding up, 
transferred them to persons entitled to hold them as fully paid 
up is not liable to be placed on the list of contributories in res
pect to them. It would seem, however, that such a shareholder, 
if a director commits, a breach of trust in being a party to the 
allotment of the shares as fully paid up, as well as in putting 
them off on his transferees to the prejudice of the company as 
fully paid-up shares ; and such a case is a proper one for an order 
under section 83 of the Winding-up Act for contribution by him 
by way of compensation in respect of such breach of trust. In 
re Wiarton Beet Sugar Co.; Freeman’s Case, 12 O.L.R. 149.

As to liability on shares held as collateral security see Re 
Perrin Plow Co., 11 O.W.R. 186.

In the first place, it is elementary law that no joint stock 
company can issue stock below par unless expressly authorized 
to do so by the governing statute, as in the case of mining com
panies. The dominant and cardinal principle is that the share
holder purchases immunity from liability beyond a certain limit 
on the terms that there shall be a liability up to that limit. See 
North-West Electric Co. v. Walsh, 29 S.C.R. 33; McCracken 
v. McIntyre, 1 S.C.R. 479.

The fact that a shareholder holds a certificate for stock which 
upon its face value states that he is the holder of so much stock 
paid in full while evidence of the statement is not conclusive 
evidence of it apart from the operation of the doctrine of estop
pel. The latter doctrine will apply in favour of a purchaser for 
value from a shareholder, the certificate being marked “paid 
up” and the purchaser having no notice to the contrary. The 
North-West Electric Co. v. Walsh, 29 S.C.R. 33. On the other 
hand any person who takes shares of the company knowing that 
they have never been issued at all, but come direct from the
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company’s treasury to him would be liable to pay the shares up 
in full. North-West Electric Co. v. Walsh, 29 S.C.R. 33.

The fact that a company’s charter is varied by statute does 
not affect the obligation on the part of a shareholder to com
plete his payments upon stock. The Amending Act is binding 
on all shareholders whether they assented to the application for 
it or not. Canada Car & Manufacturing Co. v. Harris, 24 C.P. 
380, and see generally Mackenzie v. Kittridge, 27 C.P. 67, 4 
S.C.R. 368; Page v. Austin, 30 C.P. 108; Caston’s Case, 7 O.R. 
448.

As to set-off by shareholder in proceedings brought by a 
creditor of a company see Benner V. Currie, 36 U.C. 411; Field 
v. Galloway, 5 O.R. 502. See also Winding-up Act, section 51 
and notes infra.

I

Preference Stock.
73. The directors of a corporation may make by-laws:—
(а) For borrowing money;
(б) For issuing bonds, debentures, or other securities.
And the directors of companies with share capital may make by-laws:—
(1) For creating and issuing any part of the capital as preference

(2) For creating and issuing debenture stock;
(3) For the conversion of preference shares into common shares or 

debentures or debenture sto’k, debentures into debenture stock or preference 
shares, or any class of shares or securities into any other class. R.S.O., 
c. 191, s. 49, amended.

74. No by-law referred to in the last preceding section shall take effect 
until it has been confirmed by a vote of not less than two-thirds in value 
of the shareholders present in person or by proxy at a general meeting of 
the company, duly called for considering the same, by notice specifying the 
terms of the law to be confirmed or unanimously sanctioned in writing by 
the shareholders of the company. New.

75. A by-law for the creation and issue of preference shares or for the 
conversio'i of debentures or debenture stock into preference shares may pro
vide that the holders of such shares shall have such preference as regards 
dividends and repayment on dissolution or winding-up as may be therein 
set out; may have the right to select a certain stated proportion of the 
board of directors, or such other control over the affairs of the company as 
may be considered expedient; or may limit the right of the holders thereof 
to specific dividends or control of the affairs of the company or otherwise,
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not contrary to law or to this Act, and may provide for the purchase or 
redemption of such shares by the company as therein set out; provided, 
however, that any term or provision of such by-law, whereby the rights of 
holders of such shares are limited or restricted, shall be fully set out in 
the certificate of such shares, and in the event of such limitations and re
strictions not being so set out they shall not be deemed to quality the 
rights of holders thereof. New.

76. Unless preference shares, debenture stock, debentures or bonds are 
issued subject to redemption or conversion, the same shall not be subject 
to redemption or conversion without the consent of the holders thereof.

77. No such by-law which has the effect of increasing or decreasing 
the capital of the company or otherwise varying any term or provision of 
the special Act or Letters Patent of the company shall be valid or acted 
upon until confirmed by Supplementary Letters Patent. New.

The shares of companies having a share stock capital are 
frequently divided into two or more classes, having definite 
rights attached to them. The above sections of the Ontario Com
panies Act provide for the creation of preference shares and 
for the conversion of preference shares into common shares, 
debentures or debenture stock and for the conversion of deben
tures into debenture stock or preference shares and generally 
for the conversion of any class of shares or securities into any 
other class.

While preferred shares are usually created by by-law of the 
company under this section advantage may be taken of the pro
visions of section 4, sub-section 4, whereby provisions may be 
inserted in the petition for incorporation, looking to the crea
tion by the letters patent of the preference stock. Where the 
rights of a class of shareholders are defined in this way in the 
letters patent their position is somewhat stronger for rights 
which attach unconditionally to the particular class of shares 
by virtue of letters patent cannot be altered or infringed. See 
Ashbury v. Watson, 30 C.D. 376.

The preference ordinarily given is limited to a priority in 
respect to dividends and in respect to the return of capital in 
the winding up of the company, but by virtue of section 75 of 
the Ontario Act, preferred stock mfcy confer upon its holders the 
right to select a stated proportion of the Board of Directors or
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to give such other control over the affairs of the company as 
may be considered expedient Reference may be had to the 
forms set out below, which illustrate a variety of preferences 
which may be given.

Where there is any such limitation, it must be fully set out 
in the stock certificate failing which the restriction shall not be 
deemed to qualify the rights of preferred shareholders.

It is not uncommon to provide that in addition to the fixed 
dividend of the preference stock a bonus shall be paid after the 
common stock has received a certain specified dividend.

Primâ facie a preferential dividend is cumulative. Wedd 
v. Earle, 20 Eq. 556. But it is preferable to insert the word 
“cumulative” so that there may be no doubt about the matter. 
If the dividend is to be non-cumulative, the language of the 
by-law or clause in the letters patent should obviously be so 
clear as to rebut this presumption. See Staples v. Eastman 
(1896), 2 Ch. 303.

A preferred shareholder has no claim to priority as to capital 
in a winding up unless this is expressly conferred. Re London 
India Rubber Co., 5 Eq. 519.

Conversion op Preference into Common Shares.

Where the capital of a company is reduced, the loss of stock 
must be borne pari passu by the preferred and ordinary share
holders, if they rank equally as regards capital in a winding 
up. Bannatyne v. Direct Spanish Telegraph Co., 24 C.D. 287. 
But where the preference stock is preferred as to capital then 
the first loss would be thrown on the holders of common stock. 
Re American Pastoral, 62 L.T. 625.

A company cannot, of course, agree to pay interest on its 
shares irrespective of whether there are profits or not, nor Ci>n it 
guarantee to pay a specific dividend. Long v. Guelph Lumber 
Co., 31 C.P. 129; Petrie v. Guelph Lumber Co., 11 S.C.R. 45b

Founders’ Shares.

It is a common practice in England to issue what are called 
founders’ or deferred shares. These confer on the holders the
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right to a specific percentage of the surplus profits of the com
pany for each year after providing for the dividend on the other 
issued shares. They have been commonly used in England to 
provide a bonus to attract subscribers for preferred or common 
shares.

COMMON STOCK CERTIFICATE.
No. shares.

Co., Limited, incorporated under the Companies
Act.

This is to certify that of the of is the
owner of shares of the capital stock of
Company, Limited, upon which $ has been paid (or fully paid).
The said shares are transferable only on the books of the Company, in 
person, or by attorney (on surrender of this certificate).

In witness whereof the said Company has caused this certificate to be 
signed by its duly authorized officers and sealed with the corjiorate seal at 

this day of

Secretary.

President.

PROVISIONAL CERTIFICATE WHEN NOT FULLY PAID UP.

Co., Limited, incorporated, etc.
No. shares.
This is to certify that is the holder of shares of $

each, numbered to inclusive in the Co., Limited,
upon which the sum of $ per share has been paid,

The remaining instalments are due as follows:—
In witness, etc.

PREFERENCE STOCK WHEN COUNTERSIGNED BY TRANSFER 
AGENT.

The Company, Limited.

shares
No. shares.
Authorized capital stock $ divided into

of preference stock shares of common stock.
This certifies that is the owner of fully paid shares of

$ each in the capital stock of Co., Limited, which
shares are transferable only on the books of the Company by the owner 
in person or by attorney on surrender of this certificate.

This certificate shall not be valid until countersigned by the 
Trusts Company, transfer agent and registrar of shares.

In witness whereof the Company has caused this certificate to be signed,
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ENDORSEMENT ON MARGIN.

Countersigned and registered on the day of
Trusts Company, transfer agent and registrar.

POWER OF ATTORNEY TO TRANSFER STOCK.

Know all men by these presents that I do make, constitute
and appoint of my true and lawful attorney, for me
and in my name, and on my behalf, to sell, assign and transfer 
shares in the capital of Co., Limited, belonging to me and to
receive the consideration money and to give a receipt or receipts for the 
same, and for the time being and generally to do all lawful acts requisite 
for affecting the premises, hereby ratifying and confirming all that my 
said attorney shall do therein.

In witness whereof I have hereunto set my hand and seal at 
this day of in the year of our Lord one thousand
nine hundred and 

Signed, sealed and

in the presence of
(Seal.)

PROVISIONAL CERTIFICATE.

Thk

No.

Issue of 
This is to certify that

Company, Limited. 

No. of shares.

common shares of $
is the holder of 

shares of $ each, numbered to
the Co., Limited, upon which the sum of $
has been paid.

The remaining instalments are due as follows:— 
On the first of January, 1908.
On the first of July, 1908.
On the first of January, 1909.

Given under the seal of the Company this

inclusive in 
per share

Director.

Secretary.

The Company, Limited.

No. shares.

Shabe Warrant.

This is to certify that the bearer of this warrant is entitled to 
fully paid-up shares of $ each, in the above named Company, num-



FORMS. 127

bered to inclusive, subject to the by laws of the Company,
and to the conditions indorsed hereon. See supra, 579.

Given, etc.

BY-LAW CREATING EMPLOYEES' PREFERENCE SHARES.

Be it enacted, etc.
1. One hundred shares of fifty dollars each shall lie called “employees’ 

preference shares.”
2. The directors may allot the employees' shares, or any of them from 

time to time, to such employees of the Company as they think fit.
3. Each of the employees’ shares shall, whilst it is held by an employee 

of the Company, rank for dividend as it were an ordinary share of
fully paid up; and whilst not held by an employee of the Company it shall 
not carry the right to any dividend. An employees' share shall not confer 
the right to vote, or to attend at general meetings.

4. An employees' share shall not be transferable except as provided by 
paragraph 5 of this clause.

5. Whenever an employees' share is allotted, or, pursuant to this clause, 
is transferred to any employee of the Company, such employee shall be 
entitled to retain and hold the same so long as he remains an employee 
of the Company; and if by death, resignation, withdrawal, dismissal or 
otherwise, he cease to lie an employee of the Company, he or his executors 
or administrators shall be bound, upon the request in writing of the 
directors, to transfer such share to such person as the directors may nom
inate; and if such person is not an employee of the Company, such person 
shall at any time, on the request of the directors, transfer such share to 
any employee of the Company.

6. If any person, who ought in conformity with the last preceding para
graph of this clause, to transfer any shares, makes default in transferring 
the same, the directors may, by writing under the common seal, appoint 
any person to make the transfer on behalf of the person in default, and a 
transfer by such appointee shall lie as effective as if it were duly executed 
by the person so in default. A certificate under the corporate seal that such 
power of appointment has arisen shall be conclusive for all purposes.

7. In this clause employee of the Company means and includes any 
manager, departmental manager, foreman, clerk, or workman, but the 
term does not include directors or auditors.

PROFIT SHARING SCHEME.

1. From and after the of , the surplus (if any)
of the clear profits of the Company’s business beyond such definite rum as 
Is for the time being sufficient to pay a dividend of per cent, on
the paid-up issued stock of the Company, shall lie divided into two equal 
parts, whereof one is to be divided gratuitiously as a bonus among the
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employees in the manner defined by these rules, and to other to be retained 
by the Company. Provided always that the employees shall not be en
titled to a total amount exceeding in all per cent, of the issued
paid-up capital of the Company.

2. The accounts of the business will be audited each year by a chartered 
accountant, who will certify the bonus (if any) to which the employees 
are entitled.

3. The employees entitled to share in the profits for any financial year 
are to lie such only as were employed at the commencement of such year. 
The acceptance of the terms herein offered is not to be in any way a con
dition of employment or of promotion.

4. The scheme is to continue in force only until the firm give notice 
to the employees putting an end thereto, but such notice unless given dur
ing some month of January will not take effect until the end of the finan
cial current year at the time it is given.

6. The employees’ share of profits accruing in each financial year is 
(subject as after mentioned ) to lie distributed among them in proportion 
to their respective salaries or wages at the commencement of such year, 
taken for one week, exclusive of premiums, overtime, or other variable 
allowances.

6. Each employee’s bonus shall, within two months of the end of the 
financial year lie paid into his account at some savings bank, and will then 
become his absolute property.

7. The employees are not to have either the rights or be under the lia
bilities of shareholders, and accordingly they are not to intermeddle in the 
management, or be entitled to investigate or discovery of the accounts of 
the business.

8. Alterations or modifications of these rules which experience may sug
gest as desirable may from time to time be made by the Company, but such 
changes unless made during some month of January are not to take effect 
until the end of the financial year current at the time they are made.

AGREEMENT BY SHAREHOLDERS TO POOL THEIR SHARES AND
HAV* THEM BOLD BY TRUSTEES.

An agreeir nt made, etc., between of and the
several other persons named in the first schedule hereto, of the first or one 
part, and the Trust Company, Limited (hereinafter called the
trustees), of the second or other part:

Whereas the several persons named in the first schedule hereto are 
collectively entitled to fully paid-up shares of $ each
in the capital of the Company, Limited (numbered
to inclusive), and the number held by each of them is set
opposite his name in the said schedule : and whereas the said several 
persons have lately transferred their respective shares aforesaid into 
the names of divers other persons as nominees of the trustees ; Now 
these presents witness that it is hereby agreed as follows:—
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1. The said shares (hereinafter called the pooled shares) and the 
proceeds of sale hereof, and all income therefrom, shall constitute a joint 
stock fund (hereinafter called the pool) to be dealt with as hereinafter 
provided.

2. The trustees shall hold the pooled shares upon trust to sell the same 
as and when they, in their absolute discretion, think fit, and upon such 
terms and in such manner as they in their absolute discretion may consider 
expedient, and the trustees shall receive any dividends payable in respect 
of such of the said shares as shall for the time being remain unsold.

4. Each holder of any share in the pool shall be entitled to a certificate 
of title to his share or shares therein, framed in accordance with the form 
set forth in the second schedule hereto. Such certificate shall be under the 
seal of the Trust Company.

6. Every holder of a share in the pool may transfer the same by instru
ment in writing in the usual common form, which shall be signed both by 
the transferor and by the transferee. Until the registration of the trans
fer the transferor shall be deemed to remain the holder of the share.

6. The registered holder of any share in the pool shall be recognized 
and treated as the absolute owner thereof, and in the case of the death 
of any one or two or more joint registered holders, the company will 
only recognize the survivor or survivors as the absolute owner or owners 
thereof, and the receipt of any such person so recognized as absolute owner 
or owners aforesaid in respect of any moneys payable by the trustees in 
respect of such share shall be a good discharge to the trustees, notwith
standing any notice, express or otherwise they may have as to claims under 
any trust or otherwise.

7. The pool shall be closed at the expiration of one year from the 
date hereof, but the holders of two thirds of the shares in the pool may 
at any time previously, by notice in writing to the trustees, close the pool, 
and the same shall be closed accordingly. When the pool is closed as 
aforesaid, such of the pooled shares as have not been sold, and also any 
cash in the hands of the trustees and available for distribution, shall be 
distributed among the holders of shares in the pool as nearly as may be 
rateably in proportion to the shares in the pool held by them respectively.

8. The trustees shall be entitled (as remuneration) for their trouble
in executing the trusts hereof to be remunerated at the rate of the sum of 
$ per annum.

[A committee is frequently constituted to control sales, etc.]
Each shareholder sometimes fixes his own minimum price, in such a 

case insert the following clause:—
The committee shall sell the pooled shares as and when they in their 

absolute discretion may consider expedient, but not at less prices respec
tively than those specified in the respective columns of the schedule 
hereto, such prices having been fixed by the several persons and com
panies as those at which they are willing to sell the same.

9—TOM PA NY LAW.
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FORM OF POOLED STOCK CERTIFICATE.
Pool of share* in the Company, Limited.

Certificate No. For share* in the pool.
Thi* ii to certify that of ie the registered holder

of shares, numbered to inclusive, in the pool consti
tuted by a trust deed, dated the day of , and made
between and others, of the one part, and the Trust
Company.

Given, etc.

UNDERWRITING AGREEMENT.
To
In consideration of your agreeing to pay me a commission of 

per cent, in cash on tlie amount of stock hereby underwritten, I hereby 
agree to underwrite $ of the Preference Stock of the Com
pany, Limited, to lie incorporated with a capital of $ , of which
$ shall be Preferred and $ shall be Common Stock upon
and subject to the following conditions:

1. All subscriptions up to the time fixed by the prospectus for the
closing of the subscription lists and accepted by the Company are to be 
applied pro rata in reduction of the amount so underwritten by myself, 
and all other underwriters, for the said Preference Stock, and if such 
subscriptions amount to # no allotment is to be made to me here-

2. The said commission is to be payable within days after the 
closing of the subscription lists, provided I comply with this agreement.

3. The off-r is irrevocable, provided that the public issue is made
within da/s from the date hereof. If I should attempt to revoke it, 
or if the full amount of $ be not subscribed by the public to your
satisfaction, you may hand in my application and deposit to the Com
pany, or you may sign my name to the Company's Form of Application 
for the shares for which, after the reduction stipulated for in Clause 1, I 
am liable to subscribe, and I will accept any allotment made me, and will 
pay the application and allotment money on receipt of notice of allot
ment, and will repay you on demand any part of such monies as you may 
have paid for me.

4. Any prospectus handed to me may lie modified or altered as Direc
tors of said Company may think fit, providing the capital and working 
capital ie unaltered, and the name of the Company may lie altered, if it 
be found that it cannot lie incor[iorated under the present proposed name; 
and no error or misstatement in «aid prospectus is to violate this contract 
or entitle me to repudiate the allotment to me, if any.

Dated at , this day of 19 .
Witness : Signature.

SUB-UNDERWRITING AGREEMENT.
An agreement made the day of between (under

writer) of, etc. (hereinafter called the underwriter), of the one part and
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(sub-underwriter) of, etc. (hereinafter called the sub-underwriter) of tlie 
other part.

Whereas the underwriter has agreed to underwrite shares
of $ each in the capital of Company, Limited, on the
terms of an agreement dated the day of and made
between (parties).

And whereas the sub-underwriter has agreed to take over the said 
underwriting agreement to the extent of (one-fifth) of the shares thereby 
agreed to be underwritten upon the terms hereinafter contained.

Now it is hereby agreed as follows:—
1. The sub-underwriter shall subscribe for or procure the subscription 

of (onc-flfth) of the said shares which the underwriter has agreed to 
underwrite.

2. The underwriter shall pay the sub-underwriter a commission of
$ being at the rate of per cent, on the nominal value
of the shares to be aub-underwritten.

3. As security for the payment of the said commission the underwriter
hereby assigns to the sub-underwriter all moneys payable by the said 
Company to him under the said agreement of the day of

4. The sub-underwriter shall as between himself and the underwriter
be bound by all the provisions of the said agreement of the day
of so far as the same are not inconsistent with this agreement
as though the same had been set out in full herein.

As witness, etc.
(Signatures of both parties.)

OFFER TO SUBSCRIBE FOR SHARER IN CONSIDERATION OF A 
COMMISSION PAYABLE IN CASH OR SHARES AT THE 

OPTION OF THE COMPANY.

Date
To the directors of the Company, Limited.
Gentlemen,—

I hereby agree to subscribe for shares in your Company of
$ each, but not for any less number on the following terms:—

You are to pay me a commission of $ per share, such com
mission is to be payable on the day of and may, at
your option, take the form of fully paid shares of the Company, or if 
you determine to pay the same in cash. I am to be at liberty to set off 
against the same any sum equivalent in amount due from me to you in 
respect of the said shares, whether the amount thereof has or lias not been 
called, I am to notify you within days after you express to me
your determinatirn to pay my said commission in cash, whether or not 
1 desire to make use of the above right to set off. In default of my so 
doing, it is to be assumed that such set-off is not to take place. I enclose 
cheque for $ being per cent, due on application.

Signed.
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RESOLUTION OF BOARD TO ISSUE SHARE WARRANTS TO BEARER.
That share warrants to be bearer be issued in respect of all the fully 

paid-up shares of the Company, and that the Secretary be directed to cause 
share warrants to be prepared accordingly (in the form a draft of which 
has been submitted to this meeting) and to issue the same to the share
holders in exchange for their share certificates.

FRACTIONAL CERTIFICATE.
The Company, Limited.

Capital $ divided into per cent, cumulative pre
ference shares of $ each and ordinary shares of $

Fractional share certificate No.
This is to certify that of is entitled to a (one-

fifth) part of one fully paid (ordinary) share of $ numbered
in the above Company subject to the by-laws of the above 

Company. «
Given under the common seal of the Company this day of

(Seal.) Secretary.

SHARE WARRANT TO BEARER.
The Company, Limited.

This is to certify that the bearer of this warrant is entitled to 
(ordinary) shares of $ each numbered to
in the Company, Limited, subject to the by-laws of the
Company and that such shares are fully paid up.

Given under the common seal of the Company this day
of

(Seal.) Directors.
Secretary.

INDEMNITY TO COMPANY ON ISSUE OF NEW SHARE CERTIFI
CATE OR WARRANT.

Date
To the Directors of the Company, Limited.
Gentlemen,—

In consideration of a fresh certificate (or warrant) for 
(fully paid) shares of $ each in the above Company numbered

to having this day been issued to me in the place of
the certificate (or warrant) for the same shares previously issued, which 
has been lost, (or accidently destroyed) by me, I hereby undertake to re
fund to the above Company and to indemnify the Company against all 
costs and expenses and all loss which may be incurred by the Company in 
consequence of the two certificates (or warrants) for the same shares being 
outstanding at the same time.

Yours, etc.,
(Signature of shareholder.)



CHAPTER X. 

CALLS.

The common practice on the sale of shares of stock of the 
company is to make a portion of the purchase price payable on 
application and a further portion on allotment. The balance 
may either be made payable in instalments or '‘as called by the 
directors.” In the latter event, unless some limitation is inserted 
as to the frequency of the calls, the entire balance unpaid may 
be called by the directors at any time. In order to give the 
shareholder some reasonable assurance that he will not be incon
venienced by having to pay up a large portion of his stock on 
short notice, it is sometimes provided in the application that no 
call shall exceed a certain percentage and that calls can only be 
made at fixed intervals. In cases of certain companies such as 
life insurance companies it is usual to pay only a small percent
age on the stock and similarly in cases of fire insurance com
panies. Business considerations might suggest in the latter in
stance that having in view the possibility of a large loss arising 
from some conflagration and the possible necessity of calling up 
even the entire uncalled capital of the company and of raising 
that amount within the period of two or three months, that it 
would be wise to leave the frequency and the amount of the calls 
entirely in the discretion of the directors.

In most mercantile companies of an industrial nature, if there 
be any prevailing practice, it might perhaps be said to be usual 
to have the stock all paid up in as short a time as possible. In 
many of such companies paid up shares are issued to the vendor 
of a going business and where certain parties are the holders of 
fully paid up stock in the company, it is undesirable for obvious 
reasons such as that of voting strength that there should be a 
class of partly paid shareholders. Calls cannot, of course, be 
made on shares regularly issued as paid up otherwise than for 
cash, nor upon shares regularly issued as partly paid up in 
excess of the amount not credited as paid up.
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The directors are given power by the Act to make calls at 
such times and places and in such instalments as the Letters 
Patent or the Act or the by-laws of the company may require. 
It is the common practice for the by-laws to contain the govern
ing clauses regarding calls upon stock and forfeiture for non
payment of calls (see forms of by-laws, infra). In all cases a 
reasonable notice is required and further the notice must state 
definitely the amount of the call and the time and place of pay
ment and the name of the party to whom the payment is to be 
made. The directors in making a call may act by resolution or 
by-law (see form of resolution or by law infra). (See also cases 
under the heading Shareholders’ Liability, and for continuation
of the subject see heading Forfeiture.)

i
It has been held that it is not necessary that calls should be 

made by by-law and that a resolution is sufficient. Union Fire 
Ins. Co. v. O 'Gara, 4 O.R. 359.

But in view of the wording of section 55 of the Ontario Com
panies Act, it would appear advisable that if the general by
laws of the company do not contain clauses respecting the time, 
place and instalments of calls, to be made, a by-law rather than 
a resolution should be passed making the same.

In view of the fact that what might seem comparatively 
trifling irregularities in connection with the making of a call 
had been held sufficient to render the call invalid, it would 
appear advisable where possible to have the shareholders sign a 
waiver of notice of call. (See form infra.)

Directors can only make calls at such times after such notice 
and for such amounts as are prescribed in the charter and by
laws. Re Pyle Works (1890), 44 Ch. D. 534.

Where the Act of incorporation required thirty days’ notice 
to be given of the calls for the payment of each instalment of the 
capital stock, it was held that it was not sufficient in one notice, 
to call for payments of several instalments at intervals of less 
than thirty days. St. John Bridge Co. V. Woodward (1840), 3 
N.B. 1 Kerr. 29.
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An agreement that a shareholder shall not be liable fo.* calls 
is ultra vires. Ex parte Clarke (1869), L.R. 7 Eq. 550; Bunns' 
Case (1860), 2 DeG. F. & J. 275.

It was held under 12 V., c. 166, s. 9 (Can.), that a first call 
might be made by a quorum of the directors, though the other 
calls were required to be made by a majority. Ontario Ins. Co. 
v Ireland ( 1866), 6 OP. 188.

Where a company’s Act of incorporation does not allow it to 
commence operations until certain stock has been subscribed, 
etc., the words “commence operations” are not intended to 
prevent calls being made. North Sydney Mining and Transporta
tion Company v. Oreener (1898), 31 N.S. 41.

The power to make calls is a trust and must be exercised as 
such and in a fair and impartial manner.

Where directors were empowered in making an assessment to 
restrict it to half the stock, it was held that this would not jus
tify excluding part of the stock altogether, but at most allowed 
them to make an equal assessment on all the stock to that extent. 
European and N.A. By. Co. v. McLeod (1875), 16 N.B. 3.

But where the subscriptions of two shareholders had been re
duced on the subscription book it was held that though the calls 
were made on this basis, they were not necessarily illegal, partial 
or unjust. National Insurance Co. v. Hatton (1879), 2 L.N. 238. 
24 L.C.J. Q.B. 26.

For a case in which it was held upon the facts that there had 
been no such preference or discrimination between classes of 
shareholders as would invalidate a call. See Provincial Insur
ance Co. v. Cameron, 31 C.P. 523.

Where a call is made upon all shareholders without discrimin
ation or partiality the Court will not interfere to determine 
whether the call was necessary or expedient, but if calls are made 
in such a way as to favour one set of stockholders and impose 
an unequal burden upon others, the Court may intervene. Chris
topher v. Noion, 4 O.R. 672.

No call can be made upon the shareholders of any company 
for any purposes not warranted by the constitution of that com-
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pany, but the Court will not interfere with the discretion of 
directors in making a call, on the ground that the money is not 
required for the purposes of the company or on any other ground 
except mala /ides. Odessa Tramways Co. v. Mendel (1877), 8 
Ch. D. 235.

The power to make calls being discretionary cannot be dele
gated. Provident Life Assurance Co. V. Wilson (1866), 25 
U.C.R. 53; Howard's Case (1866), L.R. 1 Ch. 561.

Irregularities.

In making a call, it is essential that the directors should be 
duly appointed and duly qualified. The meeting should be 
regular in all respects with a quorum in attendance and con
vened by a proper notice. The resolution should specify the 
amount of the call, the time and place of payment and the party 
to whom it is payable and all these matters should be set out pro
perly in the minutes.

It will not, however, invalidate the call if the time and place 
of payment and the party to whom the call is to be paid are not 
determined in the resolution. If they are determined by the 
directors, it will be sufficient to state them in the notice. It will 
not be sufficient for the officer sending out the call to determine 
them, ffeutry Ry. Co. v. Edmonds, 2 Eq. 118; Union Fire Ins. 
Co. v. Wilson, 4 O.R. 359; Provident Life Assurance Co. v. 
Wilson, 25 U.C.R. 53. But see Johnson V. Lyttle’s Iron Agency 
(1877), 5 Ch. D. 687.

But it is the resolution of the directors and not the notice 
that makes the call. Provincial Insurance Co. v. Worts, 9 A.R. 
56.

For the view that it is not the resolution of the directors 
making a call upon the stockholders which constitutes the call, 
but rather the notice, see Oas Company v. Russell, 6 U.C.R. 657.

The provision contained in the various Companies Acts that 
ten per cent, upon the allotted stock shall be called in and made 
payable within one year from the incorporation of the company 
is merely directory. It is no doubt the duty of the directors to
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call in the ten per cent, within one year, but this neglect of 
duty cannot make that a call which is not a call|nor can it render 
a shareholder liable to pay this ten per cent, without a call made 
in the ordinary way. The neglect of directors to make a call as 
provided in the Act has not the effect of making shareholders 
in arrear for the ten per cent, so as to prevent their transferring 
their shares. Ontario Investment Co. v. Sippi, 20 O.R. 440.

Where there is a variation in the days of payment between 
the resolution of the directors making the call and notice of 
the call there is such an irregularity as to invalidate the call. 
Provincial Insurance Co. v. Worts, 9 A.R. 56.

But where a shareholder has made payment upon a call which 
is invalid owing to a variation in the day of payment between the 
resolution and the notice of the call such shareholder cannot raise 
the question of invalidity. Provincial Insurance Co. v. Cameron, 
31 C.P. 523.

Regularity or Calls.

As to the right of a company to call all its unpaid stock at 
one time see Lake Superior Navigation Co. v. Morrison, 22 C.P. 
217.

As to sufficiency of declarations for calls see Marmora 
Foundry Co. v. Murnery, 1 C.P. 1; Marmora Foundry Co. v. 
Dougall, ib. 194.

If a call be made by a proper authority for a proper purpose 
it is not every trilling irregularity that will vitiate the call. 
British Sugar Refining Co. (1857), 3 K & J. 408.

A contract providing for payment of a share by instalments 
is determined by the winding up, and the liquidator is entitled, 
notwithstanding the contract to make an immediate call for the 
amount unpaid. Cordova Union Gold Co. (1891), 2 Ch. 580; 
London Provident Society v. Morgan (1893), 2 Q.B. 266-272; 
and provisions of Winding-up Acts.

Where an Act specifies that no instalment shall be called for 
except after the lapse of one calendar month from the time that 
the last instalment was called for it would seem that calls made
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for the 1st of May, June, July and August would be illegally 
made. Gas Company v. Russell, 6 U.C.R. 567.

Three persons were appointed “joint assignees” of a company 
for the purpose of winding up under 41 V., c. 21 (Dom.). Two 
of the assignees met and made two calls at 10% each on the stock 
of the company. Held, that the assignees must all join in making 
calls and that these calls were therefore invalid and that a sub
sequent meeting of the three joint assignees after the notice of 
these calls had been mailed purporting to confirm the action of 
the two assignees in making the calls had not that effect. Ross 
v. Machar, 8 O.R. 417.

Where the company’s Act of incorporation provided that suc
cessive calls should be made at intervals of not less than two 
months between such calls and that no call should exceed ten 
per cent, and that thirty days’ notice should be given of every 
call, and a resolution was passed by which a call .was made of 
ten per cent, payable on the 1st of March and a further call of 
ten per cent, on the 1st of September, this was held clearly not 
to be a call of twenty per cent., but two calls of ten per cent, each 
and the fact of the second call being illegal did not invalidate 
the first call because it was contained in the same resolution. 
Union Fire Insurance Co. v. O ’Gara, 4 O.R. 359.

Where it is provided that calls shall be made at certain inter
vals. several calls cannot all be legally made at one time. In 
computing the interval the time must be reckoned exclusively of 
the day on which the previous call was payable. Bank of Nova 
Scotia v. Forbes (1883), 16 X.S. 4 Russ. & field. 295: and where 
no call could be made at a less interval than two months from the 
previous call, it was held that calls made on the 1st of Septem
ber. 1st of November, 1st of January were bad. Buffalo, Brant
ford and Goderich Ry. Co. v. Parke (1855), 12 U.C.R. 607. See 
also Port Dover and Lake Huron Ry. Co. v. Grey (1875), 36 
U.C.R. 425.

As to when interest will be allowed, see Provincial Insurance 
Co. v. Cameron, 31 C.P., p. 550.

Where the notice published specifies different days than those 
mentioned in the resolution fixing calls, the calls must be re-
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gariled as illegal being unauthorized by the resolution and the 
fact that a shareholder has written to the company inclosing his 
note for a portion of the calls and promising to send his note for 
thf balance and stating that on account of absence from the 
country he had no knowledge of any of the calls is not sufficient 
to estop him from disputing them. London Gas v. Campbell, 14 
U.C.R. 143.

Where thirty days’ notice of the call is required to be given, 
the call being payable on the 6th of September and notice of the 
call being deposited in the post office on the 5th of August ; this 
was held sufficient notice, although the notice was not actually 
received until the 8th of August. Union Fire Ins. Co. v. O'Gara, 
4 O.R. 359.

Where it was provided that no instalment call shall exceed 
ten per cent, or be called for or become payable in less than 
thirty days after public notice in one or more newspapers, it was 
held that the times fixed for payment of instalment need not be 
thirty days apart, but that instalments might be made at any 
time provided that no call exceeded ten per cent, and thirty 
days intervened between the day of notice of the call and the 
day on which it was payable. Provincial Ins. Co. v. Worts, 9 
A.It. 56.

Where not less than thirty days’ notice of a call is required 
the mailing of a notice on the 27th of June requiring a call to 
be met on the 27th of July was held not to be sufficient notice. 
National Insurance Company v. Egleson, 29 Gr. 406.

A provision that notice of a call must be given in each dis
trict in which stock may be held will invalidate a call as to any 
person living in a district in which notice has not been given, 
but the call will be valid as against persons living in a district 
where a notice has been given. Provincial Insurance Company 
v. Cameron, 31 C.P. 523.

To prove a call on March 15th, a Gazette of the 28th May was 
put in, in which the notice bore the date on the 15th of March. 
This was held insufficient as the paper could not be taken as evi
dence of any notice prior to its own date. Buffalo, Brantford <0 
Goderich By. Co. v. Parke (1855), 12 U.C.R. 607.
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In the absence of special provision to the contrary, the fact 
that a notice of call has been posted to the shareholder’s address 
will be sufficient evidence of the call having been made. Ross v. 
Converse (1883), 27 L.C.J. 143, 16 L.N. 67 ; and see also Bank of 
Liverpool v. Bigelow (1880), 12 N.S. 3 Russ. & Ches. 236.

In the case of a sundry body of shareholders it may be 
assumed that all parties look on the Post Office as the understood 
medium for notices of any kind. The only intelligible course 
must be to hold that if the notice is duly deposited thirty days 
before the time appointed for payment it is sufficient. The Post 
Office must be regarded as the common agent of both the company 
and the shareholder. See Union Fire Ins. Co. v. Fitzsimmons, 32 
C.P. 602; Household Fire Insurance Co. v. Grant, L.R. 4 Ex D. 
218; Dunlop v. Higgins, 1 *H.L.C. 381; Ne wry rf; Inniskillen 
R.W. Co. v. Edmunds, 2 Ex. 118.

Where the Act of incorporation provided that one month’s 
notice of calls “shall be given,” O’Connor, J., was of opinion 
that in the absence of any provision as to the manner in which 
notice should be given, it must be given as required by common 
law, that is in such a manner that the fact of the delivery to or 
receipt by the person to be notified may be proved. Ross v. 
Machar, 8 O.R., at p. 432.

Where shares are held by a firm a notice of a call may be 
sufficiently given by mailing the notice to one partner. Notice 
to one partner is in a partnership transaction treated as notice 
to the other and this obtains after dissolution as to matters 
which are thereafter to be completed, and after dissolution so far 
as the company is concerned the members of the firm are liable 
to pay just as before and the same notice as would suffice before 
should be enough after dissolution. National Insurance Co. v. 
Egleson, 29 Or. 406.

The better opinion appears to be that notice to one of two 
joint proprietors of stock of a call would be imputed to the other 
and that notice to one would be sufficient to justify the inference 
in the absence of other evidence that information of it reached 
the other. National Insurance Co. v. Egleson, 29 Or. 406.
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Payment op Calls.

A transferee of stock upon tiecoming a shareholder of the 
company is subjected to all the liabilities incident thereto. He is 
liable to pay all calls made after he becomes a shareholder. 
Where the call has been made prior to the transfer, but is pay
able after the date of the transfer reference must be made to the 
contract between the parties or to the surrounding circumstances 
to determine upon whom as between themselves the ultimate 
liability must rest. Schenectady and Saratoga Road Co. v. 
Fletcher, 11 N.Y. 102; West Philadelphia Qanal Co. v. Innés, 3 
Whart. (Pa.) 198. Until registration of the transfer in the 
books of the company, both the transferor and transferee are 
jointly and severally liable to the company. Section 52. And a 
person ceasing to be a shareholder after a call, e.g., by transfer of 
his shares, remains liable for the amount of the call. Montreal 
Mining Co. v. Cuthbertson (1852), 9 U.C.R. 78.

A corporation’s by-laws sometimes contain a clause empower
ing directors to receive from any member money in advance of 
calls on the footing that interest is to be paid thereon whilst in 
advance. It is in the nature of a trust and not to be exercised by 
the directors to benefit themselves. Poole, Jackson and Whyte 
Cases (1878), 9 Ch. D. 322; In re Pyle Works (1890), 44 Ch. 
D. 534.

And where directors paid up in advance their own shares and 
the same day appropriated the amount in payment of their fees, 
the company being insolvent, it was held that the transaction not 
being bond fide was ineffective and that the directors remained 
liable on their shares. Sykes’ Case (1871), L.R. 13 Eq. 255.

As to the rights of the parties making such advances in the 
event of the winding-up: See Wakefield Co. (1892), 3 Ch. 165.

A company may take a note from a shareholder for the 
amount of a call if the Act of incorporation contains no pro
vision to the contrary. St. Stephen Branch Ry. Co. v. Black 
(1870), 13 N.B. 139.
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Enforcing Payment of Calls.

An action for calls should be brought in the name of the 
company. If the calls are payable by virtue of a statute or by 
deed they are not. of course, barred by the lapse of less than 
twenty years. Cork d* Bandon K\j. Co. v. Ooode, 13 C.B. 1826.

A provision that in case of non-payment of calls, the shares 
shall be forfeited and sold does not restrict the company to the 
remedy by forfeiture, but it may sue the shareholder for the 
calls. Marmora Foundry Co. v. Jackson, 9 U.C.R. 509.

The directors when a call is made should compel every share
holder to pay to the company the amount due from him in 
respect to such call, and they are guilty of a breach of their 
duty if they do not take all reasonable means for enforcing pay
ment. Sparkman v. Brans (1868), L.R. 3 H.L. 171.

A mandamus will issue at the instance of a creditor who is 
also a shareholder, compelling directors to make calls to dis
charge the indebtedness of the company. Harris v. Dry Dock Co.
(1866), 7 Or. 460.

An action by a creditor of a company against a shareholder 
does not depend upon a call having been made by the directors. 
Cockburn v. Starnes (1857), 2 L.C.J. 114.

An agreement by a company with its agent that calls on 
shares taken by the agent shall be debited in the agency account 
alone is ultra vires. Re London and Colonial (1869), L.R. 7 
Eq. 550.

The usual grounds of defence to an action for calls are sum
marized as follows in Lindley, 6th ed., p. 596 :—

1. A denial that the defendant is a person liable to pay the 
call. The cestui que trust or principal of a shareholder is not 
liable to such an action. But a married woman may be sued for 
calls on shares standing* in her own name.

2. A denial of the making of the call in point of fact.
3. A denial that the call, admitted to have been made in point 

of fact, was authorized, was made by competent persons or in 
the proper manner, or for proper purposes.

4. A denial of any notice of the call.
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5. A denial of such notice as the defendant was entitled to 
receive.

6. Set-off.
7. Infancy.
8. Fraud.
9. Failure to comply with statutory requirements as to 

prospectus.
Where the defendant had subscribed for shares in a company, 

which against the defendant’s wish subsequently applied for and 
had its powers increased by a Dominion Act, it was held no de
fence in an action for calls, as the new Act was binding upon 
the shareholders, whether assenting or not to the application for 
it. Canada Car 4c Manufacturing Co. v. Harris (1874), 24 C.P. 
380.

As to the effect of disorganization of the company making 
calls see Garden Gully United Quarts Mining Co. v. McLister 
(1875), 1 App. Gas. 39; Alma Spinning Co., Bottomley's Case 
(1880), 16 Ch. D. 681; Ilowbeach Co. v. Teague (1860), 5 H. & 
N. 151 ; Austin’8 Case (1871), 24 L.T. 932.

A company was not authorized to carry on business until 
$10,000 of its stock had been subscribed and $30,000 paid thereon 
within six months of incorporation, but began business after the 
six months by virtue of a fictitious subscription to its capital. It 
was held that these facts constituted a good defence to an action 
against a subscriber for calls. Brown v. Dominion Salvage <6 
Wrecking Co. (1891), 20 R.L. 557, 20 8.C.R. 203.

In a proceeding by a receiver of an insurance company for 
calls the objection that the company’s license has been revoked 
is not tenable. Union Fire Insurance Co. v. Fitzsimmons, 32 
C.P. 602.

The Statute of Limitations does not commence to run against 
the company until a call is made and notice given. Re Haggart 
Brothers Mfg. Co., Peaker tf- Bunion’s Case, 19 A.R. 582.

As to what acts shew intent to transfer shares of directors 
with the intention of defeating liability for calls see Thompson 
v. Canada Fire Insurance Company, 9 O.R. 284, and see Mc
Gregor v. Currie, 26 C.P. 55.
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BY LAW MAKING CALL.
Whereas, etc.
Now be it enacted that a call of $ per share lie and the same is

hereby made on the shareholders of this Company for the purpose of, etc., 
and said call is hereby levied upon ^ach and every share of the subscribed 
capital stock, payable on or before, etc., to the treasurer of this
Company at the Head Office of the Company in the City of

If the Company has no general by-laws governing calls, add the follow
ing:—Two weeks’ notice of this call shall lie given to each holder of part
ly paid stock of the Company and if the call be not paid on the dny_ ap
pointed for payment thereof, the holder for the time Being of the shares 
•in respect to which the call shall have been made, shall pay interest from 
the day appointed for the payment thereof to the time of the actual pay
ment at the rate of 5 per cent, per annum.

The secretary is hereby authorized and directed to give all notices re
quired by this resolution and the provisions of the statutes and by-laws 
governing this Company. t

NOTICE OF CALL.

Notice is hereby given that resolution (or by-law) of the Company 
passed on the 16th day of April, 1904, a call of ten per cent, on the sub
scribed capital stock of the above named Company was mad^, to be paid 
to the treasurer at the Head Office of the Company, No. Street, on
or before the day of . All cheques should be made payable
to

Secretary.

WAIVER OF NOTICE OF CALL.

We, the undersigned subscribers to the capital stock of the 
Company, hereby waive all the requirements of law as to notice of calls 
upon shares of stock of said Company subscribed by us and each of us 
respectively, and as to the time and place of payment of any such calls, 
and we hereby agree to pay to the treasurer all or any part of the amount 
to be paid upon our subscriptions in such amounts and at such times and 
places as may be prescribed by the Board of Directors of said Corporation.

(Signed.)



CHAPTER XL

FORFEITURE.

63. If, after a demand therefor, a call is not paid within the time and 
in the manner provided by the Special Act or Letters Patent or by-laws, 
the directors by resolution to that effect, reciting the facts and duly re
corded in their minutes may summarily forfeit any shares whereupon such 
payment is not made; and the same shall thereupon become the property 
of the company and may lie disposed of, as by by-law or otherwise the com
pany may ordain; provided that such forfeiture shall not relieve any share
holder of any liability to the company or any creditor. R.S.O., c. 191, s. 
35, amended.

The power of forfeiture for non-payment of calls is one which 
must be expressly conferred, and is a power that is intended to 
be exercised only when circumstances render its exercise expedi
ent in the interests of the company ; it is not a power to be exer
cised for the benefit of a shareholder. The duty of the directors 
when a call is made is to compel every shareholder to pay the 
amount due to the company from him in respect to that call; 
and it is only when payment cannot be obtained that the power 
of forfeiture is to be resorted to. The power must be exercised 
bond fide for the good of the company and not to relieve a share
holder from liability. The proviso added to section 56, however, 
would appear to render it practically impossible to relieve a 
shareholder of liability by forfeiture.

Accordingly where a resolution is passed which is in reality 
for the benefit of the shareholder and not for the benefit of the 
company or its creditors the proceedings by way of forfeiture 
may be regarded as entirely nugatory and notwithstanding reso
lutions or other acts the shareholder does not cease to be a 
shareholder. Common v. McArthur, 29 S.C.R. 239. Re Esparto 
Trading Co., 12 Ch. D. 191. Nor can it be exercised surrepti
tiously for the purpose of expelling a shareholder or for any 
indirect purpose. Blisset v. Daniel, 19 Hare 493; Allen v. Oold-

10----COMPANY LAW.
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reefs, Ltd. (1900), 1 Ch. 656: Spackman v. Evans, L.R. 3 H.L. 
IS6.

Forfeiture is strictly treated by the Courts and it is essential 
that all formalities be exactly observed. Clarke v. Hart, 6 H.L.C. 
633. A slight irregularity may be fatal. See Nellis v. Second 
Mutual Building Society of Ottawa, 29 Or. 399; Garden Mining 
Co. v. Mac Lister, 1 App. Cas. 39; Johnson v. Lyttles’ Iron 
Agency, 5 Ch. D. 687.

The call must have been regularly made and the notice ot 
forfeiture must be free from any mistake as to the amount of the 
call or interest. Garden Mining Co. v. MacLister, supra; Faure 
Electric Accumulator Co. v^ PhiUipart, 58 L.T. 525, and where 
the Board of Directors are not regularly constituted, a resolu
tion by them forfeiting the stock is invalid. Christopher v. 
Noxon, 4 O.R. 672.

It has been held in the United States that the resolution must 
shew the individual shareholder that it is proposed to forfeit his 
stock and a resolution forfeiting all stock in arrears has been con
sidered invalid. Johnson v. Albany, etc., R. Co., 40 How. P.R. 
(N.Y.) 193, but see Gilman v. Royal Canadian Ins. Co. (1884), 
7 L.N. 352, and 1 M.L.R.S.C. 1. If a shareholder is insolvent, 
the notice must still be given him. Graham v. Van Dieman’s 
Land Co., 26 L.J. Ex. 73, but if he is dead, it is essential that a 
personal representative should be appointed, and the notice 
given to him. Glass v. Hope (1869), 16 Gr. 420.

See further as to notice of forfeiture Provincial Insurance 
Company v. Cameron (1880), 31 C.P. 523; Gilman v. Robertson 
(1884), 7 L.N. 353 and 1 M.L.R. S.C. 5; Robertson v. Hochelaga 
Bank (1881), 4 L.N. 315 S.C.

When forfeited shares are sold, the purchaser is liable to a 
fresh call in respect of capital comprised in the prior unpaid 
calls. New Balkis Eesterling v. Randt Gold Mining Co. (1904), 
A.C. 163. Subsequent payments, however, by former holders of 
the shares should be credited to the purchaser. Re Randt Gold 
Mining Co. (1904), 2 Ch. 468.

Quære as to whether in the event of a sale by the company, 
the proceeds should be credited in a proceeding against the
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former holder. A purchaser of forfeited shares has been held 
not entitled to vote in respect to them so long as the calls re
mained unpaid which were due at the time of forfeiture. Kandl 
Oold Mining Co. v. Wainwrigltt, (1901) 1 Ch. 184.

Forfeited shares would not appear to be a very desirable 
purchase in view of the above and the possibility of the for
feiture being set aside for some irregularity.

A forfeiture to be effective must be carried into effect and 
must be more than a declaration of intention to forfeit. Biggs’ 
Case, 1 Eq. 309. But if after such a declaration the shares are 
treated as forfeited both by the company and the shareholder, 
the company shall be estopped from alleging that no forfeiture 
took place. Knight's Case, 2 Ch. 321.

After a share forfeiture the shareholder ceases to lie a share
holder of the company, and though liable for the prior calls does 
not appear to be liable for calls made subsequent to the forfei
ture. Lindley, 6th ed., 728.

The provisions of section 56 that forfeiture shall not relieve 
a shareholder “of any liability” are probably not intended to 
leave the former shareholder liable for the full amount unpaid.

An illegal or irregular forfeiture of shares may be restrained 
by injunction, and in such a case the company may be a proper 
party. See Christopher v. Noxon, 4 O.R. 672; Moore v. New 
Jerseg Co. (1889), 23 N.Y. St. Rep. 213; Watson v. Bales, 23 
Beav. 294.

The Court has also restrained a forfeiture where the amount 
due is in dispute. Naylor v. South Devon By. Co., 1 DeG. & S. 
32. and if shares have been improperly forfeited, the forfeiture 
may be set aside and the shareholder restored to his former posi
tion. Norman v. Mitchell, 5 DeO. M. & G. 648. And where there 
has been a wrongful forfeiture, it would seem just that an action 
for damages should lie as well.

A proceeding by a company to forfeit shares of a deceased 
shareholder in the absence of a personal representative is illegal 
and when administration or probate is taken out the personal 
representative will be entitled to relief and the lapse of time
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between the attempted forfeiture and the appointment of a per
sonal representative will be no answer to the claim. Gloss V. 
Hope, 14 Gr. 484, 16 Gr. 420.

Surrender of Shares.

It is elementary law that a shareholder cannot without sta
tutory authority surrender unpaid shares to a company and 
thereby get rid of his liability as a shareholder. Common V. 
McArthur, 29 S.C.R. 239.

No such power is given by the Ontario Companies Act and 
the surrender of shares only partly paid is a diminution of the 
capital of the company and can only be justified under circum
stances which would justify a forfeiture of shares and as a more 
convenient substitute for that procedure. Bellerby v. Howland & 
Harwood's Steamship Co., Ltd. (1902), 2 Ch. 14; Trevor v. 
Whitworth, 12 A.C. 409.

The power to cancel shares must also be given by express 
words. What is meant by this power is the capacity after the 
shares are allotted or accepted, where no dispute exists as to the 
liability of the shareholder to cancel such shares and determine 
the liability thereon. This must not be confused with the closely 
allied proceeding! of compromising disputes between the share
holder of the company and the rescission of what has been 
wrongly done by inadvertence. These two latter are proceedings 
which every corporation may engage in without express author
ity. This must be so in the nature of things if the contract is 
voidable at the election of the subscriber. It becomes void when 
he so elects and it would indeed be anomalous if the directors 
had not power to cancel the shares which the subscribers had the 
power to hand back and to which all liability has ceased to exist ; 
so where a shareholder subscribed upon the faith of a statement 
which subsequently proved to be incorrect and threatened legal 
proceedings to compel the cancellation of the stock it was held 
that a by-law passed by the shareholders cancelling the stock was 
valid. Wheeler v. Wilson, 6 O.R. 421.

Companies have then power to compromise claims made by a 
shareholder to be relieved of his shares, either by reason of fraud
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or misrepresentation or any other cause which would enable the 
Court to decree such relief, but as the Court, if the shareholder 
were to make a claim against the company for compensation 
and damages in respect of some matter not in any way related 
to the validity of the shares held by him, could not decree the 
cancellation pro tanto of those shares so the company itself can
not validly compromise a claim for damages against it by accept
ing the surrender of and by cancelling the shares of its capital 
stock held by the claimant. Livingston v. Temperance Coloniza
tion Society, 17 A.R. 379 ; Bath's Case, 8 Ch. Div. 334 ; Dickson 
v. Evans, L.R. 5 H.L. 606.

It is only where the dispute between the shareholder and the 
company concerns the validity of the contract to take shares or 
the validity of the holding, that shares may be cancelled by waj 
of compromise when it would otherwise be illegal if the sur
render or cancellation of shares did not come within the ordinary 
powers of the company. They cannot be surrendered or can
celled as part of an agreement for the compromise of a dispute 
not concerning the subscription or the right to or the validity of 
the shares themselves, but about some other matter.

Directors may make compromises just as they may make 
other agreements, but in doing so they may not introduce any 
illegal element. They may not do anything ultra vires in making 
an agreement of compromise any more than in making any other 
agreement. Where there is a dispute whether a man is a share
holder or whether shares have been allotted and accepted the dis
pute must be settled somehow and the directors have power to 
settle it, but unless by charter or statute they have power to 
cancel, or take a surrender of shares, undisputed shares cannot 
be so dealt with incidentally in a dispute about some other 
matter. Livingston v. Temperance Colonization Society, 17 
A.R, p. 383.

No cancellation can affect a past liability. Marshall v. Gla
morgan Iron & Steel Co., L.R. 7 Equity, p. 138; Filches v. 
Hamilton Tribune Co., 10 O.R., p. 503.

Where power was given by the Aet of incorporation to any 
shareholder of the company to surrender his stock by notice in
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writing within a certain time and a shareholder desiring to sur
render his stock transferred it within the time by an ordinary 
assignment to the president “in trust/* both intending the trans
fer to operate as a surrender, it was held a valid surrender. 
Harte v. Ontario Express and Transportation Co.; Kirk and 
Marling’s Case, 24 O.R. 340.

It was further held in winding-up proceedings, that those 
who had thus surrendered their shares were not liable as con
tributories even to the extent of the ten per cent, which they 
ought to have paid at the time of subscription but had not. In 
re Ontario Express & Transportation Co. (1893), 24 O.R. 216.

Expulsion from “Benefit Societies.”

A corporation, organized for the advancement of the interests 
of a class or calling, unless restrained by a provision contained 
in the statutes of the state or the articles of corporation, has 
implied power to expel a member for a violation of rules regu
larly adopted or for an act the result of which is to bring upon 
the corporation discredit and disgrace. It is essential, however, 
that the rules for the violation of which expulsion proceedings 
are brought be reasonable; and the proceedings, in order to their 
validity must be fairly and honestly conducted. Where a mem
ber has been wrongfully expelled, either because the proceedings 
are inherently wrong or because they were improperly conducted, 
mandamus will lie to compel the restoration of the party ex
pelled. A Court will not review' expulsion proceedings of such 
corporation when clearly within the chartered powers, the fair
ness of the proceedings being admitted. A Court may, how'ever, 
review the action of a corporation in order to ascertain whether 
the action was in fact within its powers as determined by its 
articles. In such case, a finding of irregularity may be allowed 
by a decree for re-instatement. Helliwell on “Stockholders," 
sec. 93.

A member of a corporation should be given notice of the in
tention to expel him and of the grounds of the expulsion. He
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should also be given an opportunity to be heard in answer to 
the charges. Delacy v. Neuse River Navigation Co., 8 X.C. 274.

Where a person became a member of a friendly society in
corporated under the Friendly Societies Act (Ont.), the objects 
of which were of a friendly and provident nature, and an amend
ment to their by-laws was subsequently passed which was unrea
sonable and in restraint of trade for failure to comply with 
which the member was expelled from the Association, it was held 
that the by-law was illegal add that the member’s expulsion was 
invalid and that he was entitled to an injunction in damages. 
Parker v. Toronto Musical Protective Assn., 32 O.R. 305 ; and 
see Cuthbert v. Commercial Travellers’ Association, 39 U.C.R. 
578; Chamberlin's Wharf, Limited v. Smith (1900), 2 Chy. 605; 
Rigby v. Connol, 14 C.D. 482; Mineral Water Bottle Society v. 
Booth, 36 C.D. 465; Swaine v. Wilson, 24 Q.B.D. 252.

Procedure in Case of Forfeiture.

Where default has been made in payment of calls a resolution 
similar to the following may be passed.

RESOLUTION TO GIVE NOTICE.
That notice of forfeiture be given in accordance with the provisions 

of the by law# relating thereto to those shareholder# who have made de
fault for more than days in payment of the call payable on the

day of

A notice should then be given by the secretary specifying the 
time and place when payment must Is* made in accordance with 
the by-laws. If default is made in complying with the notice and 
payment is not made, a resolution should be passed forfeiting the 
shares.

NOTICE PRIOR TO FORFEITURE.
This Company, Limmen.

Sir.—
In my letter of the day of I gave you notice that

at a meeting, etc.
1 am now instructed to inform you that the director# require you on 

or before the day of to pay the said sum of
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together with interest thereon at the rate of per cent, from
the said day of up to the day of payment, and that in the event
of non-payment of the said call and interest, on or before the said day 
of at the place aforesaid, the shares in respect of which such
call was made will be liable to be forfeited.

To
Secretary.

RESOLUTION FORFEITING SHARES.

Be it hereby resolved that by virtue of the powers vested in this Com
pany by the statute the undermentioned shares be and they are hereby 
forfeited for non-payment of calls, via.:— shares numbered

to standing in the name of and so

ORDER RESTRAINING FORFEITURE.
Upon motion, etc., that the defendants, Company,

Limited, and their agents be restrained until the trial of this action from 
taking proceedings as against the plaintiff under the notice of the 
day of 190 , to enforce the call of $ per share of
which the defendants required payment on the day of
and from forfeiting the plaintiffs’ shares for non-payment of
such call and until due notice has been given of such call, and until 
such notices shall have expired, and from acting as against the plaintiffs 
in any way upon the notices bearing date the day of
190 .
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DIVIDENDS.

91. The directors of the company shall not declare or pay any dividend 
when the company is insolvent, or any dividend the payment of which ren
ders the company insolvent, or diminishes the capital thereof ; hut if any 
director present when such dividend is declared, forthwith, or if any director 
then absent, within twenty-four hours after he has become aware thereof, 
and able so to do, enters his written protest against the same, and within 
eight days thereafter causes such protest to be notified, by registered letter, 
to the Provincial Secretary, such director may thereby, and not otherwise, 
exonerate himself from liability. R.S.O., c. 191, s. 83.

93. For the amount of any dividend which the directors may lawfully 
declare payable in money, they may declare a stock dividend and issue 
therefor shares of the company as fully paid or partly paid, as the case may 
be, or may credit the amount of such dividend on the shares of the company 
already issued but not fully paid and the liability of the holders of all 
shares mentioned in this section shall be reduced by the amount of such 
dividend. New.

A dividend is a share of the profits set apart to be divided 
among the holders of shares in the company. See Webb v. Earle, 
21 Eq. 556.

In the absence of a special provision in the Act governing 
a company or its by-laws, dividends should be declared by 
shareholders. Under the Ontario Companies Act, however, sec
tion 87, sub-section (5), it is provided that the directors may 
make by-laws respecting the declaration and payment of divi
dends of the company, and the common practice is for the 
directors to declare dividends.

It is a common practice to pay a bonus in addition to divi
dends and a bonus is a sum payable from the profit and loss fund 
accumulated during several fiscal years, and which for any rea
son it may not be desirable to treat as a dividend. For instance, 
in a case of companies whose shares are listed on a public stock 
exchange, it is regarded desirable to maintain the dividend at 
a certain figure, and obviously it would be undesirable to pay a
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dividend of 6% one year and the following year 12% and sub
sequently to revert to the 6% basis, and in this and other cases, 
it is common practice to declare the ordinary dividend with a 
bonus added. See Ilollis v. Allan, 14 W.R. 980.

It is frequently provided in the by-laws of the company that 
a declaration of the directors as to what are profits should be 
final and in such a case, the Court will not interfere with the 
declaration of directors. Lambert v. Neuchâtel Asphalte Co., 
30 W.R. 913.

In general, the Court will not interfere with the directors in 
the matter of paying dividends, so long as they are not acting 
ultra vires the company. Lever v. Land Security Co., 8 T.R. 94.

A guarantee of dividends by a company does not constitute 
the holder of the stock a creditor of the company to the extent 
of dividends not declared. Re StewarVs Trust, 4 C.D. 213, ancl 
see Petrie v. Guelph Lumber Co., 11 S.C.R. 450.

But where the company has placed funds in the hands of a 
trustee to provide for such guaranteed dividends, it is held that 
the liquidator could not claim the money. Re Geliy Deg. Colliery 
Co., 38 L.T.R. 440, and see further Ex parte Jegon, 12 C.D. 503.

Where promoters of a company guarantee certain minimum 
net profits for a period of years, this fund is distributable to the 
shareholders in the form of dividends and the company or a 
shareholder cannot claim it to make good losses on revenue 
account. Richardson v. English Crown Spelter Co. W.N. (1885), 
31.

And where a vendor guarantees to the company a certain 
dividend, a company may claim it, even though it discontinues 
business. Brou n v. Brown, 36 L.T.R. 272 ; Rhodes v. Norwood, 1 
A.C. 256, but see Clifford v. Imperial Brazilian Ry. Co., 60 
L.T.R. 60.

Sometimes promoters enter into an agreement to postpone 
dividends on their stock until after all other shareholders have 
received a fixed rate of dividend. Such an agreement has been 
held binding on them, and all persons claiming under them. 
Ashton Vale Iron Co. v. Abbott, W.N. (1876), 119.
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Ascertainment of Profits.

The proper fund for the payment of dividends is the profits 
of the company. In all jurisdictions, the payment of dividends 
out of capital is prohibited. See Ontario Companies Act, sec
tion 91.

To arrive at net profits, the directors must put a value on the 
assets of the company and deduct therefrom all the liabilities 
including the amount of paid-up capital. The surplus, if any, 
then remaining will be net profits. Binney v. I nee Hall Coal Co., 
35 L.J. Ch. 363.

Kekewich, J., has defined net profits as the sum divisible 
among the shareholders, after discharging or making provision 
for every outgoing, properly chargeable against the period, 
whether a year or less, for which the profits are calculated. 
Olasier v. Bolls, 42 C.D. 436.

As to the propriety of writing up the assets of the company 
in order to shew a profit and declare a dividend see Bolton v. 
Natal Land Co. (1892), 2 Ch. 124; Salisbury v. Metropolitan 
By. Co., 22 L.T.R. 839 ; Foster v. New Trindad Lake Asphalte 
Co. (1901), 1 Ch. 208. See also Lubbock v. British Bank of 
South America (1892), 2 Ch. 198.

No questions are likely to arise as to the propriety of the 
directors paying a dividend which renders the company insolv
ent, but in regard to the provision that the directors shall not 
declare or pay a dividend, which diminishes the capital of the 
company, there is more room for controversy. It would seem, 
however, that the word “capital” means the money subscribed 
by the shareholders or what is represented by that money. 
Neither premium on stock or reserve funds can be properly 
within the prohibition of the Act. Accretions to capital may be 
realized and turned into money which may be divided among 
the shareholders. Verner v. General and Commercial Investment 
Trust (1894), 2 Ch. p. 265.

The question of what is profit available for dividends depends 
upon the result of the whole accounts taken fairly for the year, 
the capital as well as profit and loss.
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The law, however, does not prevent a company from paying 
dividends unless its paid-up capital is intact. In case of a loss, 
the capital must be applied to meet it, and tie payment of all 
future dividends need not be suspended until all the capital su 
paid out is made good.

A prudent man of business would replace a large loss of 
capital by degrees and would reduce the dividends, but not 
stop them entirely.

On the other hand, it is obvious that all debts incurred in 
carrying on a business cannot be properly primarily charged to 
capital and the excess of receipts over other out-goings, divi
dends and profits, as if there had been no previous loss. What 
losses can be properly chargeable to capital and what to income 
is a matter for business meto to determine, and it is often « 
matter in which the opinions of honest and competent men will 
differ, lie National Bank of Wales, Ltd. (1899), 2 Ch. 675.

For the contrary view see Re Ebbw Vale Steel Iron Co., 4 
C.D. 827 ; Coltness Iron Co. v. Black, 6 App. Cas. 329.

In the absence of special provisions in the by-laws or charter 
of the company,, a company has no power to pay dividends in 
proportion to the amount paid up on each share. All share
holders are entitled to participate equally in the dividends with
out regard to the amount paid up. Oak Vale Oil Co. v. Crum, 
8 App. Cas. 65, and see Andrews v. Gas Metre Co. (1897), 1 
Ch. 361.

It is obvious that by-laws should provide for such a case 
either by charging interest on unpaid called capital or provid
ing for the proportionate payment of dividends. Where a 
dividend is declared after a sale of shares before the completion 
of and transfer, it belongs to the purchaser. Black v. Homer- 
sham, 4 Ex. D. 24.

See also the provisions of the Companies Act as to reduction 
of capital.

Reserve Fund.

It was held by the Ontario Court of Appeal that in the case 
of a manufacturing company, there is no principle of law or
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morality to justify the retention of a large amount of undrawn 
profits, and it was said that in such a case, an action will lie by a 
minority of shareholders to have the accumulated funds dis
tributed as dividends. Earle v. Burland, 27 A.R., p. 556.

This judgment was reversed by the Privy Council, and 
it was laid down that the matter was one to be decided by the 
directors of the company and that the Court would not inter
fere. Burland v. Earle (1902), A.C. 83.

There is no principle which compels a joint stock company, 
while a going concern, to divide the whole of its profits amongst 
its shareholders. Whether the whole or any part should be divided 
or what portion should be divided and what portion retained are 
questions of internal management which the shareholders must 
decide for themselves and the Court has no jurisdiction to control 
or review their decision or to say what is a fair and reasonable 
sum to retain undivided or what reserve fund may be properly 
required. They further laid down that it makes no difference 
whether the undivided balance is retained to the credit of the 
profit and loss account or carried to the credit of a rest or 
reserve fund or appropriated to any other use of the company. 
These are questions for the shareholders to decide subject to any 
restrictions or directions contained in the charter or by-laws of 
the company. And if the company may have a reserve fund or 
retain a balance of undivided profits it would seem to follow that 
it has power to invest the moneys so retained. It is not neces
sary that the company should employ such fund only in its own 
business. If it were so the objects for which a reserve fund is 
needed would in most cases be defeated. It cannot be contended 
that a company is confined in respect of such fund to investments 
such as trustees are authorized to make and the fund may law
fully be invested in such securities as the directors may select 
subject to the control of a general meeting. Ibid.

Shareholders in a loan company in answer to a proposal from 
the company paid, towards the reserve fund, dividends paid to 
them by the company, and various other sums of money, with a 
view to increase the reserve fund to the same amount as the
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paid-up stock. In winding-up proceedings it was held that such 
shareholders were not entitled to rank as creditors upon the 
assets of the company, with the other creditors, depositors and 
debenture holders, and that any claim that they had against the 
company and its reserve fund was subject to the payment of the 
debts of the company. Re Atlas Loan Co., 9 O.L.R. 468.

As between a tenant for life and remainderman claiming 
under a settlement of shares, it has been held that their respec
tive rights are determined by the time at which the profits were 
made divisible among the shareholders by the declaration of a 
dividend, irrespective of the time or times, at which such profits 
were earned. Re Bouch, 22 Ç.D. 659.

If dividends are unclaimed for a period of six years the 
shareholders’ right to them is barred. Re Severn Ry. Co. 
(1896), 1 Ch. 559.

There is nothing to prevent the company from paying divi
dends properly declared before it pays its ordinary current 
debts. Stevens v. South Devon Ry. Co., 9 Ha. 313.

As to restraining payment of dividends on the ground that 
the company’s reports are misleading see Montreal Street Ry. v. 
Ritchie, 16 S.C.R. 622.

RESOLUTION DECLARING DIVIDEND.
Whereas the balance sheet of the Company shews a net earnings for the 

current half-year to lie $ and there is in all the profit and loss
account of the Company $

Now be it resolved and it is hereby resolved that a dividend of 
per cent, upon the paid-up issued capital stock of the Company be. and 
the same is hereby declared payable from the profit and loss account.

Be it further resolved that in lieu of paying out such dividends in cash 
that the dividend be paid and satisfied by the issue to the shareholders of 
fully paid-up shares of the Company for the proper amount, all fractional 
amounts to be adjusted by payment in cash.



CHAPTER XIII. 

TRANSFERS.
53. No transfer of shares unless made by sale under execution, or under 

the order or judgment of some competent Court in that behalf, shall, until 
entry thereof has been duly made, be valid for any purpose whatever, save 
only as exhibiting the rights of the parties thereto toward each other, and 
as rendering the transferee liable, ad interim, jointly and severally with the 
transferor, to the company and its creditors, until entry thereof has been 
duly made in the books of the company. R.N.O., c. 191, s. 29.

To make an effectual transfer for all purposes registration 
is required by the Act, and a form of transfer is commonly 
provided by the by-laws. In such a case the form must be strictly 
followed and the directors may decline to register a transfer 
which does not follow the form prescribed. Marino's Case, 2 Ch. 
596.

The usual method of transferring shares is by filling up 
the assignment endorsed on the back of the certificate. 
The ordinary form includes along with the assignment the 
power of attorney to complete the transfer in the stock regis
ter of the company. Where this certificate is presented at 
the office of the company, or at the office of the registrar of 
stock for the company, the old certificate is cancelled and a new 
one issued in its place in the name of the transferee. It fre
quently happens that the form of assignment is executed before 
a witness with the name of the transferee left blank and passes 
from hand to hand without registration until the certificate 
finally comes into the hands of the transferee, who desires to be 
registered as a shareholder. This practice is, of course, confined 
chiefly to shares dealt in actively on the stock exchanges and of 
a more or less speculative nature. Where the genuineness of the 
signature is guaranteed by a member of the exchange, it is usual 
to accept delivery of such certificates.

The transfer in blank, however, confers on the holder of the 
certificate, for the time being, authority to fill in the name of
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the transferee, and each successive holder passes on this author
ity when he delivers the certificate to his immediate transferee. 
In general, the holder for the time being takes not the property 
of the shares, but a title, legal and equitable, which enables the 
holder to vest himself with the shares without risk of his right 
being defeated by any other person deriving title from the regis
tered owner. Smith v. Rogers (1899), 30 O.R. 256; Colonial 
Bank v. Cady (1890), 15 App. Cas. 267.

And where brokers improperly deposited a certificate trans
ferred in blank as security for advances to them with a bank, 
who received it in the ordinary course of business without any 
notice of the owner’s rights, it was held that the bank was en
titled to hold the shares as against the owner. France v. Clark, 
26 Ch. I). 257. distinguished. Smith v. Rogers, supra. And see 
Re Central Bank, Baines' Case, 16 A.R. 237.

A bond fide assignment or pledge for value of shares is valid 
between the assignor and assignee notwithstanding that no entry 
of the assignment or transfer is made in the books of the com
pany; and as only the debtor’s interest in the property seized 
can be sold under execution, the rights of a bond fide assignee 
cannot be cut out by the seizure and sale of the shares under 
execution against the assignor after the assignment. Morton v. 
Cowan, 25 O.R. 529.

As to the operative effect of unregistered transfers see also 
Hamilton v. Grant, 30 S.C.R. 566; Brock v. Rattan, 1 C.P. 218; 
Crawford v. Provincial Insurance Co., 8 C.P. 263. It is usual 
for the transferee to sign a formal acceptance of shares upon 
receipt of the certificates, but this is not necessary to render him 
liable. Ross v. Machar, 8 O.R. 417; Woodruff v. Harris, 11 
Ü.C.R. 490.

As to transfers to a man of straw see Re Petcrboro Cold 
Storage Co., 9 O.W.R. 850. See also title “Directors.” Directors 
must make good to the company as damages any sums which on 
winding up may be required, and which cannot be made good by 
the ostensible transferees who are to be called upon in the first 
instance. Re Peterboro Cold Storage Co., 9 O.W.R. 850.
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A transfer of shares in a company to a person to hold as a 
trustee for such company is illegal, the company having no power 
to sell its own stock, the trustee in such a case would be per
sonally liable. As to the liability of the transferor, it has been 
considered that this depended on his knowledge or ignorance of 
the illegal trust. McCord's Case (1891), 21 O.R. 264; Addison's 
Case (1870), L.R. 5 Ch. 294. See also Paton's Case, 5 O.L.R. 
392.

Forged Transfers.

The registration of a forged transfer does not defeat the title 
of the rightful owner of the stock who is entitled to have the 
register rectified. Barton v. London <£• North Western Ry. Co., 
38 Ch. D. 149. If a new certificate is issued and a second trans
fer takes place, the purchaser is entitled to damages as against 
the company. Under these circumstances, it is a prudent prac
tice to write to the transferor notifying him of the proposed 
transfer and asking for immediate reply, failing which the 
transfer will be registered. See Rc Bahia and San Fransisco Co., 
L.R. 3 Q.B. 584; Ottos Kopje Diamond Mine (1893), 1 Ch. 618. 
It is a common practice on stock exchanges to insist on the signa
ture of the transferor being guaranteed by a member of the ex
change. It is also frequently proved by declaration taken before 
a notary public.

If no innocent holder has intervened the company he is entitled 
to remove the name of the fraudulent transferee from the regis
ter. Simm v. Anglo-American Co., 5 Q.B.D. 188. Concurrent pro
ceedings by way of injunction to restrain the fraudulent trans
feree from dealing with the certificate would be advisable. See 
also Rc Ruben v. Great FingaU Consolidated (1904), 2 K.B. 712.

If the company be held liable in damages in such case the 
fraudulent transferee is bound to indemnify it even though he 
personally acted in good faith. Corporation of Sheffield v. Bar
clay (1905), App. Cas. 392, and see also Bank of England v. 
Cutter. (1907), 1 K.B. 889.

11—COMPANY LAW.



162 TRANSFERS.

Transfers by infants can only be made in pursuance of a 
order of the High Court and similarly in case of shares held by 
a lunatic.

Dividends.

A sale of shares in the absence of any special arrangement car
ries with it any accruing or accrued dividend. Black v. Homer- 
sham, 4 Ex. D. 24.

After a winding-up order is made all transfers of shares 
except transfers made to or with the sanction of the liquidator 
under the authority of the Court are void. See Winding-up 
Act, infra.

Restrictions on Transfers.

48. The shares of the company shall be deemed personal estate and 
shall be transferable on the books of the company, in such ma1 r and sub
ject to such conditions and restrictions as by this Act, the 8| ,al Act, the 
Letters Patent or by-laws of the company may be presci >d. R.S.O., c. 
191, a. 27.

If a purchaser of stock has no notice of al restrictions 
upon transfers contained in its by-laws he is, upon compliance 
with the necessary formalities, entitled to be registered as a 
transferee. He is not affected with notice of the contents of the 
company’s by-laws. Re McKain v. Birkbeck Co., 7 O.L.R. 341.

The directors of a company have no discretion to refuse to 
transfer fully paid shares, and cannot refuse to transfer shares 
not fully paid to a purchaser of apparently sufficient means 
unless a by-law has been passed restricting transfers. Re Pan
ton & Cramp Steel Co., 9 O.L.R. 3.

Such a by-law, however, cannot go the length of authorizing 
the directors to refuse to make any transfer of paid up shares. 
Re Imperial Starch Co., 10 O.L.R. 22.

In this case the Court said that the power of the directors 
does not extend beyond refusing to transfer stock which has not 
been fully paid up. This seems to be scarcely in accord, however, 
with previous decisions.
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And a resolution of directors closing the transfer books at the 
time of the annual meeting will not prevent a shr reholder from 
obtaining a mandatory order compelling the transfer to be 
recorded. Ibid.

The directors may, however, after passing a by-law declaring 
a dividend close the transfer books for a period of two weeks 
immediately preceding the payment of the dividend. See section 
51.

It has been held in the United States that such restrictions 
in order to possess binding force must be reasonable and that a 
corporation has not any power to prevent transfers from being 
made or to determine to whom the owner shall sell or on what 
terms. Helliwell on Stockholders, par. 164. And a by-law which 
requires the consent of all shareholders to a proposed transfer 
has been held invalid as against public policy and in restraint 
of trade. Having regard to the wording of the Ontario Act, it 
might see ii that so long as the directors do not act in bad faith 
or oppressively, the Courts should not interfere. See Shepherd'» 
Case, L.R. 2 Eq. 564. But the company cannot refuse to allow 
a transfer of shares without assigning a sufficient reason therefor. 
In re Smith V. Canada Car Co., 6 P.R. 107.

Where registration is refused the transferor is a trustee for 
the transferee and must account to him for all dividends. Ste
venson v. Wilson (1907), S.C. 445 (Ct of Seas.).

One who purchases his shares in gond faith without any notice 
of an infirmity in the title of his vendor is entitled to a manda
tory order for the transfer of the stock on the books of the com
pany. Re Dominion Oil Co., 2 O.W.R. 826.

Delivery op Certificates.

Shares must be delivered by a vendor to his purchaser within 
a reasonable time. De Waal v. Adler, 12 App. Cas. 141.

. Registration.

The vendor is not bound to procure the registration of the 
transfer in the absence of express agreement. It is sufficient
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that he deliver to the purchaser a duly executed transfer to
gether with the stock certificate. Stray v. Russell, 1 E. & E. 888 ; 
London Founders Asso. v. Clarke, 20 Q.B.D. 576; Skinner v. 
City of London, etc., Co., 14 Q.B.D. 882. But should the vendor 
place an impediment in the way of the transfer he may be 
liable in damages. Hooper v. Herts (1906), 1 Ch. 549. And the 
fact that the delay takes place as a result of an injunction in 
proceedings commenced by the vendors does not alter the prin
ciple. Boultbee v. Wills, 15 O.L.R. 227. The measure of dam
ages in such a case is the difference between the value of the 
shares when the purchaser, ultimately got dominion over them 
and their value if he had them in proper time. Hooper v. Herts, 
supra.

The company is given reasonable time to make inquiries 
before registering a transfer. Société Générale v. Walker, 11 
App. Cas. 41, but if there is no objection to the transfer, it 
should be registered within a period reasonable uoder the cir
cumstances. See Nelles v. Windsor Ry. Co., 11 O.W.R. 463.

Delay on the part of the company in registering the trans
fer will not, however, release the transferee from being placed 
on the list of contributories where a transfer had actually been 
registered before the winding up. Sichell’s Case (1867), L.R. 
3 Ch. 119, distinguished; Re Cole and The Canada Fire and 
Marine Insurance Co., Close’s Case (1885), 8 O.R. 92.

Where a company had no stock book in which could be exe
cuted a regular transfer of stock, but a shareholder’s name was 
erased from the list of shareholders and his transferee substi
tuted, it was held that there was an entry in the books sufficient 
to constitute a due entry within the meaning of the act. Hud
son’s Case, 6 O.W.R. 574.

Where certain parties to whom share certificates had not been 
issued transferred their stock, it was held that the transferee had 
an immediate right to the possession of the unissued certificate 
and that on presentation of the assignment to him, he was en
titled to a transfer of the stock into his name. The secretary could 
not require, before transferring the stock to a purchaser that
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each person after he had assigned his stock must come in person 
and demand his stock certificate and when obtained hand it over 
to the purchaser. The assignment is in itself a transfer by the 
stock holder of his certificate then in the hands of the secretary. 
Meyers v. Lucknow Elevator Co., 6 O.W.R. 291.

A shareholder is not estopped by the mere fact of having 
received transfers of certificates of stock from questioning the 
legality of the issue of such stock. Page v. Austin (1882) 10 
S.C.R. 132.

A company is estopped from denying that the person to whom 
a share certificate has been granted is the registered shareholder 
entitled to the specific shares included in the certificate ; and in 
the case of a bonâ fide transferee, without notice to the contrary, 
that the amount certified to be paid has been paid, and this even 
against creditors of the company. McCracken v. McIntyre 
(1877) 1 S.C.R. 479.

Transmission of Shares.

In case of the death of a shareholder, his shares vest in his 
personal representatives. If there be more than one executor, 
both or all must join in a transfer and probate or administra
tion must first be granted. See Barton v. North Staffordshire 
By. Co., 38 Ch. D. 458; Re Attorney-Oeneral v. New York 
Breweries (1898), 2 Q.B. 205.

Priority.

Where two different parties claim registration of transfers 
from the registered holder priority of title will govern unless 
the latter transferee has acquired the full status of a share
holder or has had all formalities complied with before the com
pany had notice of the prior transfer. Moore v. N.W. Bank 
(1891), 2 Ch. 599.

A company issued a certificate stating that a shareholder was 
entitled to twenty-two shares of the capital stock, as he in fact 
at the time was. The certificate contained the words “transfer
able only on the books of the company in person or by attorney
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on the surrender of this certificate.” The shareholder assigned 
the shares to the plaintiff for value, and gave the certificate to 
him with an assignment endorsed thereon. The plaintiff gave 
no notice to the company and did not apply to be registered as 
a shareholder until several months had elapsed. In the mean
time, the shareholder executed another transfer of the shares 
for value to an innocent transferee, who was registered by the 
compai y as the holder of the shares without production of the 
certificate. Under these circumstances, it was held that the 
transfer to the plaintiff conferred upon him a more equitable 
title which was cut out by the subsequent transfer, and that 
while the company might have insisted upon production of the 
certificate they were not bound to do so, and were not estopped 
from denying the plaintiff’s right to the shares. Smith v. 
Walkerville Malleable Iron Co., 23 A.B. 95.

Rectification of Register.

Section 116 of the Ontario Companies Act provides a sum
mary means of redress in case of wrongful entries in or omis
sions from the stock register of the company and the Judge may 
under that section decide.any question relating to the title of 
any person to have his name entered or omitted from such regis
ter. See Re Panton & Cramp Steel Co., 9 O.L.R. 3; Re Imperial 
Starch Co., 10 O.L.R. 22. Section 115 renders the person who 
knowingly makes an untrue entry in the books of the company 
liable in damages for any loss sustained thereby.

Apart from the relief thus afforded a mandamus will lie to 
compel the company to make the transfer on its books. Smith v. 
Canada Car Co., 6 P.R. 107; McDonald v. Mail Printing Co., 6 
P.R. 309 ; Ooodwin v. Ottawa Ry. Co., 22 U.C.R. 186 ; Guillot v. 
Sandwich Road Co., 26 U.C.R. 246. See N elles v. Windsor Ry. 
Co., 11 O.W.R., p. 467.

A distinct refusal to register the transfer is necessary before 
mandamus will lie, but a refusal in effect though not in direct 
terms would be sufficient. See also Boulton v. Hugel, 35 U.C.R. 
402.
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On an application for a mandatory order the applicant must 
shew a demand and refusal to register. Such demand may be 
served upon the secretary of the company. Re Goodwin and 
Ottawa Ry. Co., 13 C.P. 254.

In case of a wrongful refusal to register, a suit in equity 
would lie for a decree compelling the company to register the 
transfer. Such decree, however, would not be made in the face 
of superior opposing equities* nor where there has been laches 
nor at the instance of the donee. Smith v. Bank of Nova Scotia, 
8 S.C.R. 558. A transferee may also claim damages against the 
company. MacMurrich v. Bond Head Harbour Co., 9 U.C.R. 333.

Mortgages of Shares.

See provisions of section 72, infra.
78. No person holding shares as collateral security shall, prior to fore

closure, be personally subject to liability as a shareholder, but the person 
transferring such shares as collateral security shall, until foreclosed, be 
considered as holding the same, and shall be liable as a shareholder in 
respect thereof. R.S.O., c. 191, s. 39, amended.

Mortgages of shares may be made in several ways.
The shares may be transferred into the name of the mort

gagee at the time of the advance and an agreement executed by 
which the shareholder promises to pay the mortgage money and 
interest and the mortgagee agrees to re-transfer on payment. 
Power should be given to sell in certain events. This method 
may be regarded as the most satisfactory for the lender. The 
mortgagee is not under the Ontario Act personally liable as a 
shareholder prior to foreclosure (section 72). And the fact that 
the transfer to the mortgagee is absolute in form and entered 
in the books of the company as an absolute transfer does not 
estop him from proving that the transfer was by way of mort
gage. Page v. Austin, 7 A:R. 1, 10 S.C.R. 132.

The mortgagor, however, may wish to remain the apparent 
owner of the shares and exercise the right of voting, etc. Under 
these circumstances, the shareholder may deposit with the mort
gagee the certificates transferred in blank together with a letter 
stating that the shares are charged with the payment of the
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loan and interest, and that in certain events the lender may sell 
and fill up the transfers. This mode is more general and con
venient, but does not afford absolute protection to the lender.

If the mortgagor is so disposed, he might transfer the shares 
to a purchaser for value without notice of the mortgage, who 
would acquire a good title. Further, where the shares are not 
fully paid up, there will be a possibility of forfeiture if the calls 
are not paid by the mortgagor. And the company would not 
have to give notice of these proceedings to the mortgagee.

If the company’s by-laws create a lien on the shares for 
indebtedness to the company, the mortgagee may find that the 
company has priority. On the other hand, it is possible that 
there is in existence a prior transferee who may come forward 
and claim the shares.

As to the duty of the mortgagee to take proceedings against 
purchaser of stock sold by him at auction to complete the pur
chase. See Daniels v. Noxon, 17 A.R. 206.

Lien.

In view of the restrictions upon transfers authorized by sec
tion 48, it would have appeared to be possible for a company by 
by-law to create a lien upon shares of those shareholders who are 
indebted to the company, by providing that no transfer shall be 
made until such debt should be discharged. Bradford v. Briggs 
(1886), 12 App. Cas. 29. But see Re Imperial Starch Co., supra. 
And see Walkerion Binder Twine Co. v. Higgins, 1 O.W.R. 403.

It was held in an early case that there was no common law 
lien, and the company was not justified in refusing to register 
a transfer of shares when the shareholder was indebted to the 
company. McMurrich v. Bondhtad Harbour Co. (1852), 9 U.C.R. 
333.

Where the shareholder has mortgaged or sold his shares nice 
questions may arise between the company and the mortgagee or 
purchaser, as to priority. (See title Transfers.)

See further as to lien Re London and Brazilian Bank v. 
Brocklebank; Hopkinson v. Rolt, 9 H.L.C. 514; Borland’s Trus-
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tees v. Steel Bros. & Co. (1901), 1 Ch. 279 ; Everitt v. Automa
tic Co. (1892), 3 Ch. 506.

Hints to Purchasers of Shares.

A solicitor is frequently called upon to act for a client who is 
buying a controlling interest in or a large block of stock in a pri
vate company. To one called upon to act in such capacity, the 
following hints may be of service. After the auditor’s report as 
to the financial condition of the company has been received, the 
title to the real estate of the company should be examined and this 
is especially important in cases of mining companies. Searches 
as to executions, bills of sale and chattel mortgages should be 
made and a search at the Provincial Secretary’s Department to 
ascertain if there is any registration of debentures or a floating 
charge.

The Letters Patent of the company, should, of course, be ex
amined as well as the by-laws and any amendments to same, 
having special regard to the powers of the company, and the 
restrictions, if any, on the freedom of transfers. If the by-laws 
purport to create a lien for indebtedness to the company, proof 
should be obtained that there is no existing indebtedness by the 
owner of the shares to the company. If the stock is not fully 
paid stock, satisfactory proof should be obtained from the com
pany as to the amount unpaid and as to the arrears of calls if 
any. The best evidence is to have the amount paid credited on 
the share certificates. If the certificates of stock are marked 
“fully paid” the purchaser may, if he wish, rely upon his legal 
right in such a case which estops the company from alleging as 
against him that the shares art not in reality fully paid. It is 
perhaps more prudent to ascertain the real state of affairs before 
the consideration passes. If the shares have been issued as paid 
up for a consideration other than cash, it may become necessary 
to examine the organization minutes of the company and any 
special agreements respecting the issue and to see that every
thing is regular in this respect.

Having satisfied himself about these matters and the trans
fer being duly executed in the form, if any, required by the by-
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laws of the company, the transaction might well be closed at the 
head office of the company in the presence of the secretary and 
after being advised by him that the company had no notice of 
any previous transfers. Upon closing, the certificates should be 
lodged with the secretary with a request for new certificates in 
the name of the transferee.

BY-LAW RESTRICTING TRANSFERS.
1. A share may be transferred by a shareholder or other person en

titled to transfer to any other shareholder selected by the transferor ; but save 
as aforesaid and save as provided by clause 8 hereof, no share shall be 
transferable to a person who is not a shareholder so long as any share
holder is willing to purchase the same at the fair value.

2. Except where the transfer is made pursuant to clauses 1 and 8 
hereof, the person proposing to transfer any shares (hereinafter called 
the proposing transferor) shall give notice in writing (hereafter called 
the transfer notiee) to the Company that he desires to transfer same. Such 
notice shall specify the sum he fixes as the fair value, and shall constitute 
the Company his agent for the sale of the share to any member of the 
Company (or person selected as aforesaid) at the price so fixed, or at the 
option of the purchaser, at the fair value to be fixed by the auditor in 
accordance with these articles. The transfer notice may include several 
shares, and in such case shall operate as if it were a separate notice in 
respect of each. The transfer notice shall not be revocable except with 
the sanction of the directors.

3. If the Company shall, within the space of thirty days after being 
served with such notice, find a shareholder willing to purchase the shares 
(hereinafter called the purchasing shareholder) and shall give notice 
thereof to the proposing transferor, he shall lie bound upon payment of 
the fair value to transfer the share to the purchasing shareholder.

4. In case any difference arises between the proposing transferor and 
the purchasing shareholder as to the fair value of a share, the auditor 
shall, on the application of either party certify in writing the sum which, 
in his opinion, is the fair value, and such sum shall be deemed to be the 
fair value, and in so certifying the auditor shall be considered to be acting 
as an expert, and not as an arbitrator.

5. If in any case, the proposing transferor after having become bound 
as aforesaid, makes default in transferring the share, the Company may 
receive the purchase money, and shall the? upon cause the name of the 
purchasing shareholder to be entered in the register as the holder of the 
share, and shall hold the purchase money in trust for the proposing trans
feror. The receipt of the Company for the purchase money shall be a good 
discharge to the purchasing shareholder, and after his name has been



FORMS. 171

entered in the register in purported exercise of the aforesaid power, the 
validity of the proceedings shall not be questioned by any person.

6. If the. Company shall not, within the space of thirty days after 
being served with the transfer notice And a shareholder willing to pur
chase the shares, and give notice in manner aforesaid, the proposing trans
feror shall at any time within three calendar months afterwards lie at 
liberty, subject to clause 9 hereof, to sell and transfer tlie shares (or those 
not placed) to any person and at any price.

7. The Company in general meeting may make and from time to t’.me 
vary the rules as to the mode in which any shares specified in any notice 
served on the Company pursuant to clause 2 hereof shall be offered to the 
shareholders, and as to their rights in regard to the purchase thereof, 
and in particular may give any shareholders or class of shareholders a 
preferential right to purchase the same. Until otherwise determined, 
every such share shall be offered to the members in such order as shall be 
determined by lots drawn in regarcj thereto, and the lots shall be drawn 
in such manner as the directors think fit.

8. Any share may be transferred by a shareholder to any other share
holder, or to any son, daughter, grandson, granddaughter, or other issue, 
son-in-law, daughter-in-law, father, mother, brother, sister, nephew, niece, 
wife or husband, of a member and any share of a deceased shareholder may 
be transferred by his executors or administrators to any son, daughter, 
grandson, granddaughter, or other issue, son-in-law, daughter-in-law, father, 
mother, brother, sister, nephew, niece, brother-in-law, widow or widower 
of such deceased shareholder (to whom such deceased shareholder may 
have specifically bequeathed the same) and the shares standing in the 
name of the trustees of the will of any deceased shareholder may be trans
ferred upon any change of trustees to the trustees for the time being of 
such will, and clause one hereof shall not apply to any transfer authorized 
by this clause.

ANOTHER SHORT FORM.

No shareholder shall be allowed to transfer his stock until it is fully 
paid up unless by authority of the Hoard of Directors and all stock shall 
be transferable upon and subject to the following conditions:—

(а) If a shareholder, or in case of death, a shareholder's personal re
presentative, hereinafter called the vendor, shall be desirous of transfer
ring his stock or any portion of it in the Company, iie shall notify the 
secretary of the Company stating the number of shares which he proposes 
to sell and the price which has been offered to him for same, or if no price 
has been offered, what price he is prepared to take.

(б) The secretary of the Company shall forthwith notify all share
holders of record at that time, giving full particulars, and no transfer of 
said stock or any portion of it shall be authorized by the directors or regis
tered until after two weeks from the date of such notices being given.
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(c) All shareholders of record at such date shall have the option of 
purchasing the shares so offered and the one offering in writing the high
est cash price for same shall become the purchaser provided that no offer 
shall be received after two weeks from the date of sending out said notices.

(d) All offers for said shares shall be forwarded in writing to the 
secretary of the Company.

(e) If none of the shareholders of the Company offer as above provided 
a price equal to or greater than that stated by the vendor as his selling 
price, then the vendor may sell to one not a shareholder, and the direr 
tors are authorized to register a transfer of said block of stock to one not 
already a shareholder of record in the Company.

(/) Provided, however, that if it appears that the sale of shares has in 
reality been made to one outside the Company, at a less price than that 
mentioned by the vendor in his notification to the secretary, the directors 
shall not register the transfer of said block of stock.

1
ANOTHER SHORTER FORM.

No shareholder shall have the right to sell or transfer any of his 
stock in the Company or to have a transfer of same recorded without first 
giving notice to pll of the directors in writing of his desire to sell same, 
whereupon they shall have the right within two weeks from giving such 
notice to purchase the said shares in the Company «at the par value thereof 
plus the proportionate part of the undivided profits, if any, shewn by the 
last preceding balance sheet or less the proportionate part of the deprecia
tion of the capital stock, if any, shewn by such balance sheet as the case 
may be. And in such case if more than one director is desirous of pur
chasing, all the said directors desirous of purchasing shall be entitled to 
purchase portions of said stock pro rata according to the amount of their 
holdings of paid up stock in the Company at such date.

This provision shall apply in case of death of a shareholder, to the 
personal representative of such shareholder.

FORM OF TRANSFER OF STOCK FOR BACK OF CERTIFICATE.

For value received hereby sell assign and transfer unto
shares of the capital stock represented by the within certificate and do 
hereby irrevocably constitute and appoint attorney to transfer
the said stock on the books of the within named Company with full power 
of substitution in the premises.

Dated 19 .
In presence of
Notice.—The signature to the assignment must correspond with the 

name as written upon the face of the certificate in every particular with
out alteration or enlargement or any change whatever.



CHAPTER XIV.

MEETINGS.

34.— (1) The provisional directors of a company not offering shares 
for public subscription, shall call a general meeting of the company to be 
held at a convenient place within two months from the date of the Letters 
Patent for the purpose of electing directors, appointing auditors, sanction
ing the by-laws of the company, and transacting such other business as may 
be necessary to enable the company to carry on its undertaking, and shall, at 
least ten days before the day on which such meeting is held, give notice of 
such meeting by registered letter addressed to each shareholder, setting out 
in detail the business to be transacted and matters to be considered thereat.

(2) The provisional directors shall report to such meeting the number 
of shares subscribed or underwritten ; the names of the subscribers or under
writers; the amount paid thereon; all contracts entered into by or on be
half of the company; the amount of the preliminary expenses and a finan
cial statement of the affairs of the company signed by the auditors (if 
any). New.

(3) If the said meeting is not called by the provisional directors as 
aforesaid, any three or more shareholders of the company may call the 
meeting. R.S.O., c. 191, s. 16, amended.

44. All meetings of the shareholders and directors shall be held at the 
place of the head office of the company, save and except when the company 
is authorized by the special Acts, Letters Patent or Supplementary Letters 
Patent, to hold meetings of shareholders or directors out of Ontario.

36.— (1) The annual meeting of the shareholders of the company shall 
be held at such time and place in each year as the special Act, Letters 
Patent, or by-laws of the company may provide, and in default of such pro
visions in that behalf the annual meeting shall be held at the place named 
in the Letters Patent as the place of the head office of the company, on the 
fourth Wednesday in January in every year.

(2) At such meeting the directors shall lay before the company,

(а) A balance sheet made up to a date not more than three months 
before such annual meeting;

(б) A statement of income and expenditure for the financial period 
ending upon the date of such balance sheet;

(c) The report of the auditor or auditors;
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(d) Such further information respecting the company’s financial posi
tion as the Letters Patent or the by-laws of the company may 
require;

and, on resolution affirmed by shareholders holding at least five per centum 
of the capital of the company, shall furnish a copy thereof to every share
holder personally present at such meeting and demanding the same.

(3) The balance sheet shall be drawn up so as to distinguish at least 
the following classes of assets and liabilities, namely :—

(а) Cash ;
(б) Debts owing to the company from its customers ;
(c) Debts owing to the company from its directors, officers and share

holders ;
(d) Stock in trade ;
(e) Expenditures made on account of future business;
(/) Land, buildings and plant ;
(9) Goodwill, franchises, patents and copyrights, trade marks, leases, 

contracts and licenses;
(h) Debts owing by the copipany secured by mortgage or other lien 

upon the property of the company ;
(i) Debts owing by the company but not secured;
(A?) Amount received on common shares;
(l) Amount received on preferred shares ;
(m) Indirect and contingent liabilities.
(New.)

37. The directors may and upon a requisition made in writing by the 
holders of not less than one-tenth of the subscribed shares of the company 
shall, convene a special general meeting of the company, to transact the 
business set out in the notice calling such meeting. R.S.O., c. 191, s. 52, 
amended.

38. Upon the receipt of such requisition, which shall set out the ob
jects for which such meeting is proposed to be called and shall be left at 
the head office of the company, the directors shall forthwith proceed to 
convene a special general meeting. If they do not cause the same to be 
held within twenty-one days from date upon which the requisition was left 
at the head office of the company, any shareholders, holding not less than 
one-tenth in value of the subscribed shares of the company whether they 
signed the requisition or not, may themselves convene such special general 
meeting. R.8.O., 1897, c. 191, ss. 53, 54.

111.— (1) Every company shall, within a period of not less than one 
month nor more than three months from the date at which the company 
is entitled to commence business, hold a general meeting of the sharehold
ers of the company, which shall be called the statutory meeting.

(2) The directors shall, at least ten days before the day on which the 
meeting is held, forward to every shareholder of the company a report 
certified by not less than two directors of the company, stating:—
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(а) The total number of shares allotted, distinguishing shares al
lotted as fully or partly paid up otherwise than in cash, and stat
ing in the case of shares partly paid up the extent to which they 
are so paid up, and in either case the consideration for which they 
have been allotted ;

(б) The total amount of cash received by the company in respect of 
such shares, distinguished as aforesaid ;

(c) An abstract of the receipts and payments of the company on 
capital account to the date of the report, and an account or esti
mate of the preliminary expenses of the company ;

(<f) The names, addresses and descriptions of the directors, auditors 
(if any), manager (if any), and secretary of the company ; and

(e) The particulars of any contract, the modification of which is to 
be submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification.

(3) The report shall, so far as it relates to the shares allotted hy the 
company, and to the cash received in respect of such shares, and to the 
receipts and payments of the company on capital account, lie certified as 
correct by the auditors, if any, of the company.

(4) The directors shall cause a copy of the report, certified as by this 
section required, to be filed with the Provincial Secretary forthwith after 
the sending thereof to the members of the company.

(5) The directors shall cause a list shewing the names, descriptions 
and addresses of the shareholders of the company, and the number of 
shares held by them, respectively, to be produced at the commencement of 
the meeting, and to remain open and accessible to any shareholder of the 
company during the continuance of the meeting.

(6) The shareholders of the company present at the meeting shall he 
at liberty to discuss any matter relating to the formation of the company, 
or arising out of the report, whether previous notice has been given or not, 
but no resolution of which notice has not been duly given may be passed.

(7) The meeting may adjourn from time to time, and at any such 
adjourned meeting any resolution of which notice has been duly given, 
either before or subsequently to the former meeting, may be passed, and 
the adjourned meeting shall have the same powers as an original meeting.

(8) If default is made in filing such report as aforesaid or in holding 
the statutory meeting, then at the expiration of fourteen days after the 
last day on which the meeting ought to have been held any shareholder 
may petition the Court for the winding up of the company in the manner 
hereinafter provided in that behalf, and, upon the hearing of the petition, 
the Court may either direct that the company be wound up or give direc
tions for the report being filed or a meeting being held, or make such other 
order as may be just, and may order that the costs of the petition be paid 
by any persons who, in the opinion of the Court, are responsible for the 
default. Imp. Act, 1900, 12.
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112. This part of this Act shall apply to all companies offering shares 
for public subscription and shall not apply to a company incorporated be
fore the commencement of this Act.

The shareholders’ meeting, speaking generally, may be re
garded as the supreme forum of the company.

Under the Ontario Act, however, it has been held that the 
provisions vesting in the directors power to make by-laws re
specting certain matters impliedly remove these from the con
trol of the shareholders. Kelly v. Electrical Construction Com
pany, 10 O.W.R. 704. See section 87.

Notice.

No important business should be transacted at a meeting 
which is not specified in the notice calling the meeting. The 
powers of the meeting are limited by the scope of the notice. 
Nor does the fact that the meeting has been adjourned authorize 
the transaction of any business at the adjourned meeting that 
could not have been transacted at the original meeting. Chris- 
t pher v. Noxon, 4 O.R., at p. 685; Waddell v. Ontario Canning 

o., 18 O.R. 41; Kaye v. Craydon Tramways Co. (1898), 1 Ch. 
358.

As to who are shareholders, the register, of course, must 
govern. Reasonable notice must be given of all meetings and 
two days’ notice was held sufficient in this case. See Morley 
Building Co. v. Barras (1891), 2 Ch. 386.

The Ontario Companies Act provides that in the absence of 
express provisions in the Act, Letters Patent or by-laws of the 
company, ten days’ notice must be given.

The notice must specify the place, Jay and hour of the 
meeting, and where anything, other than routine business is to 
be transacted, it should be specified.

Routine business at an annual meeting may be taken to be 
the consideration of accounts, reports, and the election of direc
tors, but reference must be had to the by-laws in each case. Kaye 
v. Croydon Tramways Co. (1898), 1 Ch. 358.
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Special business may, of course, be brought before the annual 
meeting if the notice specifies it. Graham v. Van Dieman Land 
Co., 26 L.J. Ch. 73.

Notices are construed in their ordinary sense and as a busi
ness man would understand them. Alexander v. Simpson, 43 
C.D. 139. The words “special business’’ are frequently inserted 
to cover matters of which it is not thought desirable to give notice, 
but have been held to be insufficient. Marsh v. Huron College, 
27 Or. 605; IVills v. Murray, 4 Ex. 843. Though the Courts will 
not construe a notice with strictness. Torbock v. Lord IVcsl- 
bury (1902), 2 Ch. 871; Wright’s Case, 12 Eq. 331.

If a course of action is indicated in the notice and only a por
tion of it is adopted, the action at the meeting is irregular. 
Clinch v. Financial Corporation, 5 Eq. 450; He Teede and 
Bishop, 84 L.T. 561; Ashbury v. Rische, L.R. 7 H.L. 653.

If it is proposed to ratify a contract in which directors are 
interested, attention should be called to this in the notice. Ties- 
sen v. Henderson (1899), 1 Ch. 861.

A contingent notice is not good. Alexander V. Simpson, 43 
Ch. 139.

Every shareholder is entitled to notice, and the omission to 
give notice invalidates the meeting. It is accordingly wise to 
provide in the by-laws that accidental omission to give notice will 
not invalidate the meeting. See Smythe v. Darley, 2 H.L.C. 789.

A meeting should be called by the Board of Directors or by 
the officer authorized by the by-laws to do so, otherwise it is bad, 
unless ratified subsequently. Haycroft Gold Reduction Co. 
(1900), 2 Ch. 230; Harben v. Phillips, 23 C.D. 14; Hooper V. 

Kerr, Stewart Co., 83 L.T, 729; British Asbestos Co. v. Boyd 
(1903), 2 Ch. 439.

A notice of a general meeting sent out by the secretary of 
the company without the sanction of the directors or under the 
authority of the by-laws has been held bad. Re State of Wyom
ing Syndicate (1901), 2 Ch. 431. But such a notice may be vali
dated by resolution of the directors before the meeting takes 
place. Hooper v. Kerr, Stewart Co., supra.

12—COMPANY LAW.
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The fact that a shareholder attended a meeting called illegally 
and entered upon a defence of himself there, does not prevent 
his afterwards filing a bill impeaching the proceedings as irregu
lar and invalid. Marsh v. Huron College, 27 Gr. 605, and see 
Cannon v. Toronto Corn Exchange, 5 A.R. 268.

A shareholder who has proposed a resolution that the meeting 
be held at a different time than that appointed, is estopped from 
making any objection to such meeting or to the validity of any
thing that transpired there on that score. Further it has been 
held that where several plaintiffs are objecting to the validity 
of an act of the company done under such circumstances and 
one of them is barred by his conduct the others are likewise 
estopped from taking the objection. Christopher v. Noxon, 4 
O.R. 680.

See also Normandy v. Ind24 T.L.R. 57.

Proxies.

The right to vote by proxy is a statutory right. Harben v. 
Phillips, 23 C.D. 32. See section 43. It is usually dealt with in 
the by-laws of the company and frequently the form of proxy 
is defined. In many cases, it is advisable to provide that proxies 
must be filed with the secretary of the company a stated time 
before the time fixed for the meeting. In other cases it is well 
to provide that the proxy must be himself a shareholder in the 
company. Where a proxy is given by a corporation, it should 
be under the seal of the corporation. A proxy may be signed in 
blank, and if the blank has been properly filled up, it must be 
taken as regular. Ernest v. Loma Co. (1897), 1 Ch. 1.

Where a shareholder who has given a proxy attends himself, 
the proxy is not nullified. If the shareholder votes before the 
proxy, his vote must be accepted and the proxy is, of course, 
nullified to this extent.

Where there has been a transfer of shares of stock which has 
not been registered in the books of the company a proxy from 
the registered owner is sufficient and a fortiori where both the 
registered and beneficial owner i of the shares sign a proxy, it
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cannot be questioned by the other shareholders or any of them. 
Stephenson V. Vokes, 27 O.R., p. 696.

The improper rejection of proxies is good ground for setting 
aside an election of directors. Kell y v. Electrical Construction 
Co., 10 O.W.R. 704.

Quorum.

The Act is silent as to a quorum at a shareholders’ meeting. 
If a quorum is not present, all proceedings at the meeting are 
invalidated, although they may be subsequently ratified at a 
regularly called meeting for that purpose. Re Romford Canal 
Co., 24 C.D. 85.

In the absence of provisions in the by-laws, two shareholders 
may constitute a quorum, but one shareholder cannot constitute 
a meeting, no matter how many proxies he may hold. Sharpe v. 
Dauis, 2 Q.B.D. 26.

Where a by-law specified that a quorum should consist of five 
members, representing one-third of the capital stock of the com
pany, it was held that this must mean one-third of the subscribed 
and not the nominal capital. Austin Mining Co. v. Oemmell 
(1886), 10 O.R. 696.

Adjournment.

40. The chairman may with the eonaent of the meeting and subject to 
such conditions as the meeting may decide, adjourn any meeting from 
time to time and from place to place. R.S.O., c. 191, s. 60.

The chairman may, with the consent of the meeting, adjourn 
the meeting from time to time and place to place, and from the 
wording of the Act, it would seem that a discretion is vested in 
the chairman and he is not bound to exercise it even if a resolu
tion is passed to that effect by the meeting. Salisbury Cold Min
ing Company v. Hathorn (1897), A.C. 268.

Where a chairman has adjourned the meeting, it cannot be 
continued by the shareholders who remain behind. Rex v. 
Ooiboriau, 11 East 77.
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If, however, a chairman makes an improper adjournment, 
the meeting may elect another chairman and proceed with the 
business. National Dwellings Society v. Sykes (1894), 3 Ch. 159.

A notice need not be given of an adjourned meeting as it is 
simply a continuation of the former meeting, but if it is 
desired to bring any new matters of business before the 
adjourned meeting, notice should, of course, be given. Wills v. 
Murray, 4 Ex. 843.

Five out of nine provisional directors of a company met at 
Winnipeg, four of them being a quorum, in pursuance of a valid 
notice under the statute and adjourned to a time and place 
named in Toronto where, without the notice required by the 
company’s charter, six directors met in pursuance of such ad
journment, it was held that the second meeting was not regularly 
constituted.

The Court was of opinion that the first meeting was a nullity 
and consequently the adjournment to the second meeting was a 
nullity and notice of the new meeting was as much a necessity 
as if there had been no adjournment of the first meeting. Mc
Laren v. Fisken, 28 Or. 352.

Ratification.

If a meeting has been called irregularly the Court will not 
restrain the transaction of business on account of the irregularity 
as a fresh meeting may be called and the matters ratified. Foss 
v. Harbottle, 2 Ha. 461 ; Browne v. La Trindad, 37 C.D. 1.

Where, in a directors’ meeting certain persons protested 
against a transaction on the part of the officers of the company, 
but at a subsequent shareholders’ meeting did not protest so 
as to call for the opinion of the shareholders, but allowed them
selves to be elected as directors and concurred in the management 
of the company for two years after, this was held to be such rati
fication as to amount to an estoppel. Thompson v. Canada Fire 
Insurance Co., 9 O.R., p. 284, and see Dc Bussche v. Alt, 8 C.D.
p. 286.
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To ratify a transaction of a kind which is within the corporate 
powers, it is not required that all the shareholders should ap
prove ; all the acts within the powers of the body are sufficiently 
effected by a majority. That the will of the majority should in 
all cases be taken as the will of the whole is an implied but essen
tial stipulation in all joint stock companies. The company itself 
cannot be permitted to question the transaction afterwards, much 
less can a dissatisfied minority. Christopher v. Noxon, 4 O.R., p. 
684

Chairman.

39. The president of the company «hall preside as chairman at every 
general meeting of the company ; if there is no president or if at any 
meeting he ia not present within fifteen minutes after the time appointed 
for holding the meeting, the shareholders present shall choose some one of 
their number to be chairman. R.8.O., c. 191, ss. 58, 59.

41. At any general meeting, unless a poll is demanded, a declaration 
by the chairman that a resolution has been carried and an entry to that 
effect in the proceedings of the com|>any, shall lie primd facie evidence of 
the fact, without proof of the number or proportion of the votes recorded 
in favour of or against such resolution. R.8.O., c. 191, e. 61.

The chairman should keep order and see that the business is 
regularly transacted. Wall v. London and Northern Assets Cor
poration (1898), 2 Ch. 469.

The chairman in adjourning a meeting, must act regularly 
and cannot take advantage of his power to close the meeting pre
maturely. In a case of this kind a meeting may declare such 
action irregular and proceed with the business. National Dwell
ings Co. v. Sykes (1894), 3 Ch. 159.

At a general meeting, matters of business are generally trans
acted by passing resolutions. Discussion is, of course, in order 
on each resolution, and unless a poll is demanded, which may be 
done by one shareholder, the sense of the meeting is usually 
determined by a shew of hands. The chairman is given a casting 
vote by section 42 of the Ontario Companies Act, but in the 
absence of express provision, he has only one vote. Toronto 
Brewing and Malting Co. v. Blake, 2 O.R., p. 184.
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The chairman should, upon a poll being demanded, fix the time 
and place for taking same, which generally speaking should be 
forthwith. See Chillington Iron Co., 29 C.D. 159.

The poll may be taken *by ballot or signing the roll or other
wise, and a member coming in after a poll is demanded, but 
before it is taken, is entitled to vote on the question. Campbell 
v. Mound,5 A. A E. 866.

The chairman is not entitled to close the poll while voters are 
coming in and the meeting subsists until the poll has been taken. 
Regina v. Wimbledon, 8 (j.B.D. 459.

The exclusion of a shareholder may be sufficient to invali
date a poll. A subsequent day may be appointed for taking a 
poll, but this is not an adjournment. Regina v. Chester, 1 Ad. 
& E. 842. flee also McMillan v. /,- Roi (1906), 1 Ch. 881. A 
proxy has no right to demand a poll. Re Haven Mining Co., 
20 C.D. p. 157.

Resolutions.

A declaration by the chairman that a resolution is carried and 
an entry in the minutes to this effect is prima facie evidence that 
such is the case. See Ontario Companies Act. Section 41.

In view of the wording of the Act, it would seem advisable 
that after setting out a resolution in the minutes, words should be 
inserted to indicate that the chairman declared same carried or 
lost.

If the resolution shews on the face of it that it is not passed 
by the necessary majority, the chairman’s declaration to the con
trary will not, of course, avail. Caratal Mines Limited (1902), 
2 Ch. 498.

Discussion.

There is only a qualified right of discussion at meetings of 
shareholders and the majority may resolve to vote and the chair
man may apply the closure with the consent of the meeting at 
any time. Wall v. London & Northern Assets Corporation 
(1898), 2 Ch. 469.
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Proceedings at a meeting of shareholders are to a certain ex
tent privileged, and if the matters are stated which affect the 
general interest of the shareholders, an action for slander will 
not lie at the suit of a director or shareholder, even though the 
matter stated might have otherwise been defamatory. Parsons 
v. Sur gey, 4 F. & F., N. P. Cases, 247.

If, however, the shareholder who publishes the defamatory 
matter, has brought any of the public to the meeting, or is re
sponsible for them being there, the privilege is gone. A report 
given to the press of such proceedings is not privileged, although 
the report may be printed and distributed among the share
holders without destroying the privilege. Laughton v. Bishop of 
Sodor, 4 P.C. 495; Popham v. Peckham, 7 H.N. 891.

Amendments.

Where the notice calling the meeting, or the resolution pro
posed is in general terms, considerable latitude is allowed as to 
amendments, but an amendment must be relevant and must rea
sonably come within the scope of the notice. Be Teede & 
Bishop Ltd., W.N. (1901), 52; Wall v. London d* Northern 
Assets Corporation (1898), 2 Ch. 469.

It has also been held that where notice is given of a meeting 
to ratify any particular agreement, the agreement may be rati
fied with modifications provided that they do not make the 
agreement more onerous on the company. Wright’s Case, 12 Eq. 
331, at p. 341.

An amendment need not be seconded unless the by-laws so 
provide. Be Horbury Bridge, 11 Ch.D. 109, and, if the chairman 
refuses to allow a proper amendment to be put in the belief that 
it is out of order or ultra vires, the adoption of the resolution 
may be irregular. Henderson v. Bank of Australasia, 45 C.D. 
330.

Failure to appeal from the ruling of the chairman in such a 
case is not a waiver of the right to question the resolution sub
sequently. Ib.

See also Wright v. Incorporated Synod of the Diocese of 
Huron. 29 Gr. 348, 9 A.R. 411, 11 S.C.R. 95.
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Scrutineers.

Candidates for a Board of Directors should not act as scru
tineers in elections, as there is a plain conflict between interest 
and duty, and where the scrutineers with the aid of legal advice 
interpreted an instrument under which a shareholder had ad
vanced a large sum of money to start the company and which 
provided for further disposition of the shares of the company 
held by the plaintiff as security for his advance and allowed 
certain other persons to vote as being cestui que trusts of a 
portion of the shares, the election was set aside with costs to be 
paid by the directors acting as scrutineers. Dickson v. Murray, 
28 Or. 533.

Setting Aside Election.

The Court has jurisdiction to set aside an election upon pro
per grounds being shewn and will do so where persons voted at 
election who were nominally subscribers, but in reality were not 
bond fide subscribers. Davidson v. Grange, 4 Gr. 377.

Votes and Majority.

42. If a poll is demanded, it shall be taken in such manner as the by
laws prescribe, and in case the by-laws make no provision therefor, then 
as the chairman may direct. In the case of an equality of votes, at any 
general meeting, the chairman shall be entitled to a second or casting vote. 
R.8.O., c. 191, s. 62.

43. Subject to the special Act, Letters Patent or by-laws of the com
pany, at all general meetings of the company every shareholder shall be 
entitled to as many votes as he holds shares in the company, and may vote 
by proxy, but no shareholder being in arrear in respect of any call shall 
be entitled to vote at any meeting of the company. R.S.O., c. 191, ss. 63, 
64, amended.

A shareholder is entitled to one vote for each share he holds, 
although in a case of preferred stock the Letters Patent or by
laws constituting same, may limit this right. In the case of a 
dispute as to the right to vote, the stock register governs. Pen
der v. Lushvngton, 6 C.D. 70.

The motive of a shareholder casting his vote will not be in
quired into and a majority shareholder is free to use his votes to
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ratify a transaction which is for his own benefit, and to the detri
ment of the company. North-West Transportation Co. v. Beatty, 
12 App. Cas. 589; Burland v. Earle (1902), App. Cas. 83.

A shareholder may bind himself by contract to vote or not to 
vote upon a given question in a certain manner. Orecnwell v. 
Porter (1902), 1 Ch. 530.

Where, at a meeting of shareholders, the legal right of voting 
is impaired or denied, the Court will interfere to set aside the 
election. This right to the intervention of the Court may be lost 
by acquiescence, however, and where, after an election in which 
each person present was allowed one vote irrespective of the num
ber of shares held by him, but the election had been acted upon 
for more than eight months, the Court refused to interfere by 
mandamus. Re Moore and Port Bruce Harbour Company, 14 
U.C.R. 365.

The fact that shares of stock have been purchased with a view 
of increasing the voting power of a shareholder or section of the 
shareholders or with a view to influence the election of officers is 
no ground for interference by the Court, and while an election 
of officers obtained by trick or artifice cannot be considered a 
bond fide election, yet when the shares have been regularly ac
quired according to the formalities prescribed by statute and 
the by-laws of the company, the fact of their being purchased 
with a view to increasing the holder’s voting power is immaterial. 
Toronto Brewing <f- Malting Co. v. Blake, 2 O.R. 175; Christo
pher v. Noxon, 4 O.R. 672.

The shareholder who is in arrears for unpaid calls is abso
lutely debarred from voting at a shareholders’ meeting. Chris
topher v. Noxon, 4 O.R. 672.

Where the holder of a large number of shares of a company 
had been restrained by an interim injunction from voting on his 
shares pending the result of an action, and in the meantime, the 
meeting of shareholders was held and directors elected, the 
Court refused to set aside the election of directors. It was said 
that the shareholders might have applied to the Court for an 
injunction against the election proceeding or to have the injunc-
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tion against him suspended so far as to allow him to vote for an 
adjournment of the meeting, but having done neither and neg
lected such ordinary precautions he was not entitled to have the 
election set aside. Beaudry v. Read, 10 O.W.R. 622.

Minutes.

Minutes of meetings are not the only admissible evidence, 
and a transaction may be established as against the company, 
although there is no record of it in the minutes. Re Pyle Works 
(1891), 1 Ch. 173, and an allotment has been allowed to be 
proved, although there was no record of it in the minutes. Re 
Great Northern Salt Co., 44 C.D. 472.

The rule of omnia rite acta prœsumuntur is applied to com
pany minutes, and entries which, if not based on resolutions 
would be irregular, afford prima facie evidence of the resolutions. 
Re Knight, L.R. 2 Ch. 321.

It has been held that the signature of the chairman to minutes 
which set out a contract may be sufficient to comply with the 
Statute of Frauds. Jones v. Victoria Graving Dock Co., 2 Q.B.D. 
314.

Reading and confirmation of minutes of a prior directors’ 
meeting does not make those present responsible for what was 
done at such prior meeting. Re Lands Allotment Company 
(1894), 1 Ch. 616. Re National Bank of Wales (1899), 2 Ch. 
675.

It is customary to sign the minutes of a meeting at the next 
succeeding meeting, but there is nothing to prevent the chairman 
from signing before the succeeding meeting is held. Southamp
ton Dock Co. v. Richards, 1 M. & G. 448.

After minutes have been written up and signed no alterations 
should be made in them. Re Crawley & Co., 42 C.D. 226.

Rights op Majority.

Speaking generally the majority of the shareholders can 
exercise the powers of the company and control its operation.
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A two-thirds majority is required in certain cases, for ex
ample, to ratify a by-law for borrowing money.

In Foss v. Harbottlc, 2 lia. 461, it was held that the Court 
would not interfere at the instance of the minority in connec
tion with matter.' that might be validated by the ratification of 
the majority.

If a matter complained of is one which in substance the 
majority of the company are entitled to do or if something has 
been done irregularly that the majority of the company are en
titled to do regularly, or if something has been done illegally 
which the majority of the company are entitled to do legally 
there is no use having litigation about it, the ultimate end is no 
doubt that a meeting is to be called and then the majority gets 
its wishes. Per Mellish. L.J., in McDougall v. Gardiner, 1 C.D. 
13; Harben v. Phillips, 23 C.D. 14.

The majority of the shareholders, however, cannot sanction 
anything that is ultra vires of the company. Burland v. Earle 
(1902), A.C. 83.

Nor is the majority entitled to commit a fraud on the min
ority. Mcnier v. Hooper’s Telegraph Works, L.R 9 Ch. 350; 
Burland v. Earle (1902), A.C. 83; Allen v. Gold Reefs Co. 
(1900), 1 Ch. 656.

AGENDA OF ANNUAL MEETING OF SHAREHOLDERS.
1. On motion, the President. Mr. takes the chair and Mr.

acts as Secretary of the meeting.
2. Reading notice calling meeting by Secretary and declaration of 

mailing same.
3. Report of the Secretary- treasurer as to the shareholders present or 

represented by proxy.
(It is sufficient for the Secretary to state the total number of shares 

present in person, total numlier represented by proxy, or he may lump 
them together. Secretary should have with him an alphabetical list of the 
shareholders of the Company. )

Number necessary to constitute quorum is shares.
4. Reading minutes of last preceding shareholders’ meeting.
(The only question upon which discussion is permitted is. are the 

minutes correct records of what transpired.)
5. Motion that minutes as read be confirmed.
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6. Confirmation of by-laws and resolutions passed by directors since 
last annual meeting.

(a) Ratify resolution of directors. Page
(6) Ratify by-law number defining duties of Treasurer, etc.

Page
7. Reception of reports.
(а) Report of President.
(б) Reports of Treasurer and Auditors.
A motion is in order that the rejtort lie received and adopted. This 

being moved, the report is open for discussion.
8. Votes should be taken by shew of hands, unless a poll is demanded. 

If a poll is demanded, chairman shall prescribe the manner in which it 
shall be taken unless otherwise specified in the by-laws.

9. Election of Directors.
(а) Chairman states nominations are in order.
(б) Nominations made.
(c) Motion that Secretary deposit a ballot for those nominated.
10. Unfinished business.
11. New business. t
(o) Election of Auditors.

NOTICE OF SHAREHOLDERS’ MEETING.
Take notice that the Annual General (or Special General) Meeting of 

shareholders of the Industrial Company, Limited, will be held at the 
head office of the Company, in the City of Toronto, on Monday the

o’clock a.m.1908, at

Business.
The reception of report of the Secretary-Treasurer of the Company; 

reception of report of the President of the Company in regard to the 
operations of the Company for the past year; the consideration and if 
deemed advisable, the ratification of the agreement entered into between 
the Company and A.B. for the sale to and the purchase by the Company 
of any business at the present carried on by C.D.

The consideration and if deemed advisable the ratification of the trans
actions of the Board and Directors since the day of January
last, since which date the Board has acted without a proper quorum.

And all such other business of a special or general nature as may be 
brought before the meeting and which the shareholders may be empowered 
by law to deal with.

Dated at Toronto the day of 1908.

Witness:

President.

Secretary-Treasurer.
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WAIVER OF NOTICE.
Know all men by these presents that I, C.D. of the City of Toronto in 

the Province of Ontario, Esquire, being the shareholder of 
shares of stock of the Industrial Company, Limited, have waived notice 
and by these presents do hereby waive notice of the Annual General (or 
Special General) Meeting of the shareholders of the Company to be held 
at the head office of the Company at Toronto on the day of at

o'clock, for the following purposes:—
(Here set out in detail the business which the shareholder is agreeable 

that the Company shall transact at this meeting.) Or to any business 
being transacted at such meeting which the Company may have power to 
transact in a General Meeting of shareholders.

I, hereby ratifying and confirming anything that may be done in the 
premises.

Dated at the day of 1908.

Witness : | , Signed.

PROXY.
Know all men by these presents that I, A.B. of the City of Toronto in 

the Province of Ontario, being a shareholder of shares of In
dustrial Company, Limited, have appointed and do hereby appoint C.D. of 
the City of Toronto or such person being a shareholder of such Company 
as he may nominate in writing, as my proxy, to vote and act for me and in 
my behalf at the Annual General Meeting of shareholders of the Company, 
or as the case may be to be held at the head office of the Company on the 

day of next.
As witness my hand and seal this day of 1908.

Witness: ^ Signed.

GENERAL WAIVER OF NOTICE.
Know all men by these presents that I., etc., hereby waive notice of 

all meetings of shareholders whether general or special, of (Industrial 
Company, Limited), which may be held at any time after this date and 
consent to any business being transacted thereat, which may be lawfully 
transacted by the shareholders in meeting assembled.

This waiver of notice shall be good until revocation of same in writing 
shall have been filed by me with the Secretary-Treasurer of the Company.

Dated at Toronto the day of 1908.

Witness: 1 Signed.
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REQUISITION BY SHAREHOLDERS FOR SPECIAL MEETING. 

To the Directors of Industrial Company, Limited:
Take notice that the undersigned shareholders of Industrial Com

pany, Limited, being the holders of one-tenth of the subscribed capital 
of such Company, hereby require you within twenty-one days from the 
date upon which this requisition shall be filed at the head office of the 
Company, to convene a Special General Meeting of shareholders of the 
Company for the purpose of considering and taking action upon the fol
lowing matters, viz.:

(Here set out business to be transacted.)
This notice is given pursuant to section 37 of the Ontario Companies 

Act.

Dated at Toronto the 

Witness :

day of 1908.

Signed.

NOTICE BY SHAREHOLDERS CONVENING SPECIAL GENERAL 
MEETING.

Take notice that we, the undersigned shareholders of Industrial Com
pany, Limited, holding in the aggregate one-tenth of the subscribed capital 
stock of such Company, by virtue of the powers vested in us by section 38 
of the Ontario Companies Act, hereby convene a Special General Meeting 
of the shareholders of such Company.

And take further notice that such meeting will be held at the head office 
of the Company, at Toronto on the day of 1908, at

o'clock.
Business :
(Here set out the objects for which the meeting is called.) (These 

should be set out explicitly.)

Dated at the day of 1908.

Witness : Signed.

ORGANIZATION MINUTES.

Minutes of Meeting of Provisional Directors of the Industrial Com
pany, Limited, held at the Office of the Company, Toronto,
ON THE DAY OF AT O’CLOCK A.M.

Under the present Ontario Companies Act. there must be three directors 
at least present at each meeting; none of these directors shall be dis-
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qualified by interest or otherwise from voting or acting (see sections 81 
and 89).

All the provisional directors of the Company being personally present, 
notice calling the meeting was waived. Or, the notice calling this meeting 
was read and the statutory declaration of as acting Secretary prov
ing the- proper mailing of same and these were directed to he filed.

Letters Patent (or Charter) of the Company were presented by the 
chair, with a statement that all the requirements of law with respect to 
obtaining same had been complied with. It was ordered that a certified 
copy of same be entered on the first pages of the minute book to precede 
the entry of any minutes.

Mr. was chosen to preside and called the meeting to order
and Mr. was chosen Secretary of the meeting.

By-law number one being a by-law containing the general regulations 
of the Company was read and passed and the Company’s seal was affixed 
thereto.

By-law number 2 being a by-law respecting the transfer of shares 
was read and passed and the Company's seal affixed thereto.

A draft agreement between A. and B. carrying on business in the 
City of Toronto under the firm name and style of B. A Co., as manufactur
ers and dealers, wholesale and retail, in all kinds of electrical supplies, and 
iron and other metal products, and this Company of the second part for 
the sale to the Company of such business and the assets and goodwill 
thereof was submitted to the meeting.

Mr. A. and Mr. B. being provisional directors of the Company advised 
the other provisional directors of their interest under the agreement and 
made full disclosure in regard to same and this was carefully considered. 
The agreement was approved by the unanimous vote of the other provisional 
directors, subject however to the ratif. tion of the shareholders of the 
Company. Messrs. A. A B. refraining from voting.

A report was read by the chairman shewing the number of shares 
subscribed and underwritten; the names of the subscribers and underwrit
ers; the amount paid thereon, the amount of preliminary expenses and a 
financial statement of the affairs of the Company (signed by the auditors 
if any). The report also dealt with the above mentioned contract and cer
tain other contracts viz.: (insert) being all the contracts entered into up 
to the present time by the Company or provisional directors on behalf of 
the Company (see section 34 Ontario Companies Act).

Where no notice has been sent out for the shareholders’ meeting, insert 
the following:—

Ordered that if all the shareholders attend in person or by proxy, a 
general meeting of shareholders of the Company be held on this day for 
the confirmation of by-laws this day passed; the election of the Board of 
Directors and the consideration of the proposed agreement with B. above 
referred to and especially for ihe consideration of Clause No. of
by-law number one authorizing the directors to borrow money upon the
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credit of the Company, and to issue bonds, debentures and other securities 
and to pledge or sell the same, and to hypothecate, mortgage or pledge the 
real or personal estate of the Company, and also for the transaction of 
such other business as may be transacted at a general meeting of the 
shareholders. The meeting then adjourned.

( Signed. )
Chairman.

Acting Secretary.

Note: The by-laws should be passed by the directors or provisional 
directors of the Company, not by the shareholders. They should, however, 
be ratified by the shareholders.

Minutes of Meeting of Shareholders of the Industrial Company, 
Limited, held at the Offices of the Company the day of

1907, at o’clock a.m.
Present : A., B., C., etc.

All the proxies held by persons present were filed with the Secretary 
and were by him examined and found to be in due form and the signa
tures were found to be genuine.

The Secretary then presented a copy of the notice pursuant to which 
the meeting was held, together with statutory declaration proving due 
mailing to all the shareholders of the Company. Said notice was ordered 
to be spread upon the minutes and is as follows:—

(Here insert the notice.)
The original notice with declaration were directed to be filed.
(If no notice has been sent out insert :—
All the shareholders of the Company being personally present or duly 

represented by proxy, notice calling the meeting was waived, and the 
meeting was declared to be the first general meeting of shareholders of the 
Company for the purpose of doing all things necessary or advisable to effect 
the organization of the Company.)

Mr. M. acted as chairman and Mr. G. acted as Secretary of the meeting.
It was moved by and seconded by that by-laws

number one and two passed by the provisional directors this day and now 
submitted to the meeting be ratified and approved, such by-laws being as 
follows :—

By-law number one being a by-law containing the general regulations of 
the Company.

By-law number two being a by-law respecting the transferring of shares.
The resolution on being put, was carried unanimously.
The draft agreement between A. and B. and the Company for the trans

fer of the business at present carried on by B. & Co., in the City of Toronto, 
as manufacturers and dealers, wnolesale and retail, in electrical supplies
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of all kinds, and iron and other metal products, was submitted to the 
meeting.

After careful consideration, it was decided unanimously that the said 
agreement be approved of and that the directors of the Company be auth
orized to enter into and carry out the same ; to assume the liabilities re
ferred to therein and to pay the consideration therein specified.

A ballot was then taken for the election of the directors of the Com
pany, and the following were thereujxm found to be elected directors for the 
ensuing year.

(Note: The number of directors provided for in the by-laws and elected 
at this meeting should correspond with the number of provisional direc
tors named in the Letters Patent.)

There being no further business, the meeting adjourned.

Minutes or Meeting of Dibectobs of the Industbial Company, Limi
ted, HELD AT THE OFFICE OF THE COMPANY, IN THE CITY OF TOBONTO, 
ON DAY OF

Present: Messrs. A.B., etc.
Insert clauses to notice, waiver, etc., as in minutes of provisional 

directors' meeting.
The election of officers of the Company was proceeded with and the 

following were duly elected.
President.
Vice-President.
Secretary-Treasurer.
The agreement with Messrs. A. & B. referred to in the preceding meet

ing of shareholders and provisional directors for the transfer by the said 
A. and B. to the Company of the assets and goodwill of the business car
ried on by the in the City of Toronto as manufacturers and
dealers, wholesale and retail in electrical supplies of all kinds, and iron 
and other metal products, was, pursuant to the resolution passed at the 
shareholders’ meeting held this day, executed by the proper officers of the 
Company.

The following transfers of stock were approved of by the Board and 
directed to be entered in the transfer book and in the meantime, the entry 
upon these minutes to stand as registration of such transfer ;—

A resolution was passed pursuant to the terms of the agreement 
whereby 1,000 shares of stock of the Company were allotted to A. and B. 
jointly, and the officers of the Company were directed to issue certificates 
for same forthwith.

In further pursuance of the terms of the said agreement, a resolution 
was passed assuming the liabilities of the said business of A. A B. being 
in all $ and the officers of the Company were authorized, if they
deemed fit, to notify the various creditors of the Company, to this effect.

The following accounts were approved and directed to be paid:—

13—COMPANY LAW.
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Preliminary expenses as per statement submitted at meeting of pro
visional directors $

Rent, etc., $
A draft lease of a warehouse was submitted but no action was taken 

in connection with same.
There being no further business, the meeting adjourned.

Organization Minutes of Public Companies.

In view of the requirements of the Ontario Companies Act 
regarding companies offering shares for public subscription, it 
must be shewn at the organization meeting of the company that 
these requirements have been met. It would appear that the 
minutes should indicate, among other matters, the following:

1. Before an allotment takes place that the total subscrip
tion not less than the minimum amount mentioned in the pros
pectus has been received.

2. If no minimum subscription is mentioned than that the 
whole capital has been subscribed.

3. That the sum payable on application or if no sum is fixed 
then that the whole amount of the capital subscribed has been 
paid up.

4. That such conditions have been complied with before the 
expiration of 90 days from the first issue of the prospectus, un
less an extension of time has been obtained from the provincial 
secretary.

An allotment made in contravention of the provisions of the 
Act is voidable, and directors making same are liable to the 
allottee in damages.

Directors at their meeting to consider the commencing of 
business should consider that the company shall not commence 
business or exercise borrowing powers unless:

1. The minimum subscription has been allotted.
2. The directors have paid their proper proportion.
3. A declaration filed with the provincial secretary shewing 

compliance with above conditions.
It would also be advisable to obtain the statutory certificate 

from the provincial secretary and have same produced.
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The minutes should set out the above as regularly done. 
Contracts made by the company before they are entitled to com
mence business as above, are not binding on the company, and 
every person responsible for commencing business under such 
circumstances is liable to heavy penalties.

The bank book of the company should be produced shewing 
all monies received on account of stock to be held in a special 
trust account intact.

A statutory meeting is to be held within one month from 
the date on which the company is entitled to commence busi
ness ; and the minutes should shew this to be the case.

They should also shew that a report has been forwarded to 
each shareholder at least ten days before this meeting, setting 
out the shares allotted; amount paid up on same; cash received 
by the company on stock; estimated amount of preliminary 
expenses; abstract of receipts and payments on capital account; 
particulars of contract to be submitted to meeting; list of direct
ors, manager, auditors and secretary. (Qua re: How can such 
payments be made if moneys held in trust.)

The minutes should shew that a copy of this report has been 
filed with the provincial secretary.

Also, that a list of the shareholders writh the number of their 
shares has been produced at the commencement of the meeting.

[Note.—The consequences of non-compliance with the pro
visions of section 111 of the Ontario Companies Act are very 
serious, as on the expiration of fourteen days from the date 
on which the meeting ought to have been held, any shareholder 
may petition the Court for the winding up of the company.]
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DIRECTORS.

Directors are agents of the company and trustees of its 
property. The company must act through its directors, and 
where they contract or act in its name, it is the company which 
is bound and not the directors. McCollin v. Gilpin, 5 Q.B.D. 
390.

Lord Selborne has summed up the effect of the decisions as 
to a director’s position in Great Eastern By. Co. v. Turner, 8 
Ch. 149. He says directors are the mere trustees or agents of 
the company; trustees of the company’s moneys and \ roperty; 
agents in the transactions which they enter into on behaif of the 
company.

The assets and funds of the company are, by its charter, to 
be used only in a certain manner and for certain purposes, and 
are regarded to some extent as impressed with the qualities of 
a trust fund. Ernest v. Croysdill, 2 D. F. & J. 175; Ashbury 
v. Riche, L.R. 7 H.L. 653; Moxham v. Grant (1900), 1 Q.B. 88.

In the absence of agreement it is clear that there is no duty 
or obligation on the part of a director to pledge his own credit 
for the benefit of the company and his failure to do so even 
when the company is in temporary difficulties and he is finan
cially capable of obtaining the needed assistance on his own 
credit, cannot be regarded as a breach of duty on his part: 
Christopher v. Noxon, 4 O.R. p. 682.

In the matter of dealing with his shares a director is in 
general as free as any shareholder. He is not a trustee for the 
general body of shareholders so as to be unable to deal with his 
shares in a manner prejudicial to the interests of the share
holders. In a vast variety of circumstances he is just as free
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to deal with his shares as any other person, with this exception, 
that he cannot deal with his qualification shares without giving 
up his directorship. Thompson v. Canada Fire Insurance Com
pany, 9 O.R. 284.

It is clear that the 'duty of a director makes it incumbent on 
him to give his whole ability, business knowledge, exertion and 
attention to the best interests of the shareholders who place 
him in that position when these interests are involved, and it is 
incumbent upon him to assume no part which would be incon
sistent with the proper, free and independent discharge of his 
duties in that respect. No one standing in or occupying a 
fiduciary relationship can be permitted to do an act on his own 
personal behalf which might or could be construed to be incon
sistent with the fiduciary character which he holds, and a 
director is no exception. Re Iron Clay Brick Manufacturing 
Co., 19 O.R, at p. 123. See also Forest of Dean Co., 10 C.D. 
450; Faure Electric Co., 40 C.D. 141; Masonic Co. v. Sharpe 
(1892), 1 Ch. 154.

Directors can, however, purchase for themselves shares from 
the executors of a deceased shareholder. Percival v. Wright 
(1902), 2 Ch. 421.

Where a director purchases property under such circum
stances as do not make him trustee of such property for the com
pany, and afterwards he re-sells the same to the company at a 
profit, it is held that whether or not the company is entitled to 
a rescission of the contract of re-sale, it is not entitled to affirm 
it, and at the same time treat the director as trustee of the 
profit made. Burland v. Earle (1902), A.C. 83.

Directors were formerly held not entitled to the benefit of 
the Statutes of Limitation, but are now in so far as these apply 
to trustees. Flitcroft}s Case, 21 C.D. 519.

Contracts by Directors with Companies.

While a director’s power to contract with a company is 
limited owing to the fact that he is a trustee, Albion Co. v.
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Martin, 1 C.D. 580, he may, however, subscribe for shares or 
debentures in the ordinary course of business. Campbell's Case. 
4 G.D. 470.

A conflict of interest and duty may arise and the possibility 
in such a case of the interest of the shareholder being sacrificed 
is not a speculative one by any means. It has been held that 
the fairness or unfairness of the contract will not be regarded 
in considering a contract with a director. Parker v. McKenna, 
10 Ch. 96; Bray v. Ford (1896), A.C. 44.

Directors’ Sale to a Director.

A sale by directors to one of themselves is open to question 
in an action by a shareholder. Such a sale, on the other hand, 
may be entirely validated by resolution of the shareholders. 
Where an action was brought, the Court considered it proper 
before dismissing the action to direct that a meeting of share
holders be called for consideration of the sale and that they be 
asked to ratify it or express their disapproval of it. An order 
was made directing the calling of a meeting on a specified date, 
the president of the company to report fully to the registrar 
upon affidavit the result of such meeting. Ellis v. Norwich 
Broom Co., 8 O.W.R. 25. See also Leeds & Hanley Co. (1902), 
2 Ch. 809; Grant v. United Switchback Co., 40 C.D. 135.

Where directors issued to themselves debentures of the com
pany at a discount of 25% in satisfaction of their claims against 
the company, it was held that other debenture holders had no 
right of action and that the company was the only party to 
complain. Bank of Toronto v. Coburg By. Co., 10 O.R. 376.

And a director is entitled to exercise his voting powers as 
shareholder in a general meeting called to ratify a contract 
entered into between himself and the company and which would 
be voidable if not so ratified. Ilis doing so cannot be deemed 
oppressive by reason of his individually possessing a majority 
of the votes acquired in the manner authorized by the constitu
tion of the company, even if they are acquired for the purpose
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of ratifying the contract. North-West Transportation Company 
v. Beatty, 12 A.C. 589, reversing 6 O.R. 300 and 12 S.C.R. 598, 
and restoring 11 A.R. 203.

A mortgage to a director is not necessarily invalid. Green- 
street v. Paris Hydraulic Co., 21 Gr. 229, and see Smith v. 
Spencer, 12 Ç.P. 277.

Directors being agents of the company cannot be allowed to 
make any profit beyond their remuneration as fixed by the by
laws. Bray v. Ford (1896), A.D. 44.

A profit or secret benefit of any kind received by a director 
in the course of the company’s business or on account of his 
position, must be accounted for to the company. This applies 
to commissions, cash, presents of stock or gift of qualification 
shares. All of these are regarded as bribes. Boston Co. v. An- 
sell, 39 C.D. 339 ; Parker v. Lewis, 8 Ch. 1035.

A director cannot enforce an agreement to give him a con
sideration of this kind. Harrington v. Victoria Dock, 3 Q.B.D. 
549, but if the bribe has not been handed over, the company may 
sue a vendor for any excessive price caused by the bribe. Mayor 
of Salford v. Lever (1891), 1 Q.B. 188; Orant v. Gold Explora
tion Syndicate (1900), 1 Q.B. 233.

A company may also elect to set aside the transaction. Ship
way v. Broad wood (1899), 1 Q.B. 369.

Upon the appointment of a liquidator for a company being 
wound up, the fiduciary relations of directors to the company 
or its shareholders are at an end, and a sale to them by the 
liquidator of the company is valid. Chatham National Bank 
v. McKeen, 24 S.C.R. 348.

Personal Interest—Votes.

89. No director of any company shall at any directors' meeting vote in 
respect of any contract or arrangement made or proposed to lie entered into 
with the company in which he is interested either as vendor, purchaser 
or otherwise, and any director who may be in any way interested in any 
contract or arrangement proposed to be made with the company shall dis-
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close the nature of his interest at the meeting of the directors at which 
such contract or arrangement is determined on, if his interest then exists, 
or in any other case at the first meeting of the directors after the acquisi
tion of his interest, and in case he discloses the nature of his interest, and 
refrains from voting, he shall not be accountable to the company by reason 
of the fiduciary relationship existing for any profit realized by such con
tract or arrangement; provided, however, that no director shall be deemed 
to be in any way interested in any contract or arrangement, nor shall he 
be disqualified from voting or be held liable to account to the company by 
reason of his holding shares or being a director in any other company with 
which a contract or arrangement is made or contemplated ; provided, also, 
that this section shall not apply to any contract by or on behalf of a com
pany to give the directors or any of them security by way of indemnity. 
2 Edw. VII., c. 24, s. 1.

Non-compliance with this section has been said to 
render ipso facto void all contracts resting upon such voting so 
as to need no rescission. Wade v. Kendrick, 37 S.C.R. 58.

Section 89 of the Ontario Act, while it does not authorize the 
directors to enter into agreements with their company, provides 
that they shall not vote at a directors’ meeting in respect of any 
such contract, and also that they shall disclose the nature of 
their interest at the meeting where such arrangement was de
termined on.

A director is not, however, disqualified by reason only of 
holding shares or being a director in any other company with 
which a contract is being made.

In view of this limitation, it is probably wise to insert in the 
by-laws a clause authorizing the directors to contract with the 
company. Circumstances may arise which may make it in the 
company’s interest to be able to deal with one of its directors.

Number of Directors.

80. The affairs of the company shall be managed by a board of not less 
than three directors, who shall be elected by the shareholders in general 
meeting of the company. R.S.O., c. 191, s. 40, amended.

86.— (1 ) A company may, by by-law, vary the number of its directors, 
but so that the number shall be not less than three, or may change the 
company's head office in Ontario.
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(2) No by-law for either of the said purpose# shall take effect until 
confirmed by a vote of not lean than two-thirds in value of the shareholders 
present in person or by proxy at a meeting of the company duly called for 
considering the same. A copy of the by-law certified under the seal of the 
company shall be forthwith filed in the office of the Provincial Secretary 
ami published in the Ontario (lazette; and in case of the removal of the 
Head Office, twice in a newspa|>er published in each of the places where the 
Head Office was fixed and to where it is to be removed, or as near thereto 
as may b\

Under the Ontario Act there must be not less than three 
directors. The Act originally provided for a minimum quorum 
of three, but under the amendment of 1908 (8 Edw. VII., eh. 42, 
sec. 8) a quorum may now consist of two. The Act also pro
vides for the creation of an executive committee in cases of com
panies having more than six directors and permits the directors 
to delegate any of their powers to this executive committee con
sisting of not less than three directors. See section 82. No busi
ness may be transacted at a Hoard meeting at which a quorum is 
not present and while no provisions to this effect are contained 
in the Act, it would appear that business cannot be transacted 
by the executive committee unless a quorum is present. In the 
absence of any provisions in the by-laws of the company, it would 
seem that two are sufficient to form a quorum of the executive 
committee. See Re Taurine Company, 25 C.D. 118; see Alma 
Spinning Comjmny, 16 C.D. 681, and Re Rank of Syria, Whit
worth's Claim (1901), 1 Ch. 115. If a quorum were not present, 
proceedings while irregular may, however, be valid in favour 
of a third party having no notice of the irregularity. Re British 
Asbestos Co. (1902), 2 Ch. 439. If the number falls below' two, 
the Board is obviously incompetent to manage the affairs of the 
company. Toronto Brewing <f* Malting Company v. Blake, 2 
O.R., p. 175. See also First Natchez Bank v. Coleman, 2 O.W.R. 
358.

Powers of Directors.

The directors, speaking generally, can exercise all the powers 
of the company, although in regard to certain matters, they can 
only act in a specified manner and the ratification of a share
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holders’ meeting is required. See Re Raient File Co., L.R. 6 Ch. 
83; Re'Anglo Danubian, 20 Eq. 339. The powers of the directors 
must be exercised for the benefit of the company. Gilbert's 
Case, 5 Ch. 559; Punt v. Symons & Co. (1903), 2 Ch. 506.

The directors have unlimited powers over the property of 
the corporation so to deal with it as to pay the just debts of the 
corporation. And not only have the directors such rights, but 
it is their duty to take such steps as would preserve the property 
for the general benefit of all creditors without priority or dis
tinction ; and this, without the formal sanction of the whole body 
of shareholders. Hove y v. Whiting, 14 S.C.R. 515. See also 
Merchants Bank v. Hancock, 6 O.R. 285. They can accordingly 
make an assignment for the benefit of the creditors of the com
pany. Hovey v. Whiting,'supra.

Where individual directors enter into an engagement on be
half of the company, which is not in the ordinary course of its 
business, the company is not bound unless it ratifies it. Hamil
ton and Port Dover Ry. Co. v. Gore Bank, 20 Or. 190, 194.

Such acts of directors may. however, be ratified expressly or 
by acquiescence. If the company delays after sufficient time 
for enquiry and deliberation, it will be taken to have acquiesced, 
and even slight acts referable to the contract will be deemed an 
adoption of it. Conant v. Miall, 17 Or. 574, 580. See Bridge- 
water Cheese Co. v. Murphy, 23 A.R. 66; Merchants Bank v. 
Hancock, 6 O.R. 285; Hereford Ry. Co. v. The Queen (1894). 
24 S.C.R. 1.

Directors must be careful not to act in excess of their author
ity under the by-laws. They, in such case, are not only liable 
to the company, but may be held liable to those with whom they 
are dealing. This is upon the principle that there is an implied 
warranty of authority. Firbanks Executors v. Humphreys, 18 
Q.B.D. 54. Oliver v. Bank of England (1901), 1 Ch. 652.

The Court will not interfere with directors acting bond fide 
in the exercise of their discretion. Re Gresham Life, L.R. 8 Ch. 
446.
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Where a director acts without regular appointment, the com
pany may bring an action to restrain him, and if special dam
ages can be shewn, an action will lie for damages. Coventry's 
Case, 14 Ch.D. 660.

Under the English Companies Act, all appointments of 
directors are presumed valid until the contrary is proved, and 
this must be borne in mind in considering the effect of the Eng
lish decisions. There is, of course, no such provision in the 
Ontario Act.

The company will be bound by the Acts of the de facto di
rector. Mahony v. East Holy ford Co., L.R. 7 II.L. 869; Re 
Bank of Syria (1901), 2 Ch. 272; British Asbestos Co. v. Boyd 
(1903), 2 Ch. 439.

A director who has taken part in irregular proceedings is 
estopped from setting up the irregularity. York Tramways v. 
Willows, 8 Q.B.D. 685, but a person having actual notice of the 
invalidity of the director’s election will not be protected. Tyne 
Steamship Co. v. Brown, 75 L.T. 483, and see, generally, Royal 
British Bank v. Turquand, 6 E. & B. 327.

The Board of Directors may make an assignment for the 
benefit of the company’s creditors, though it has the effect of 
terminating the existence of the company and amounts to the 
winding-up of the company, instead of administering its affairs. 
Hovey v. Whiting, 14 S.C.R. p. 515. See also Wilson v. Miers, 
10 C.B., N.S. 348, and Donley v. Holm wood, 30 C.P. 240, 4 
A.R. 555.

If a contract is beyond the powers of the directors, but not 
ultra vires of the company, it may be ratified. Grant v. United 
Switchback Ry. Co., 40 C.D. 135. See also Ferguson v. Wilson, 
L.R. 2 Ch. 77.

It is necessary for directors to employ other persons to act 
for the company, and where this is the case those persons will 
also have power to bind the company within the limits of their 
agency, and, as a rule, their authority cannot be denied unless 
their employment was beyond the powers of the directors or
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irregularly made, and unless in the case of such irregularity, 
the person dealing with the employee had notice of the irregu
larity. Thompson v. Brantford Electric Co., 25 A.R. 340; Oart- 
nell's Case, L.R. 9 Ch. 691; Howard's Case, L.R. 1 Ch. 561.

EXECUTIVE COMMITTEE.

82. The shareholders of a company, having more than six directors, 
may at a general meeting called for that purpose, by resolution of two- 
thirds of the shareholders present in person or by proxy, authorize the 
directors to delegate any of their powers to an executive committee, con
sisting of not less than three, to be elected by the directors from their num
ber. Any committee so formed shall, in the exercise of the powers so dele
gated, conform to any regulations that may be imposed on them by such 
resolution or by the directors. 3 Edw. VII., c. 7, s. 35; 8 Edw. VII., c. 
43, s. 1, s.-s. 10.

In general, directors cannot delegate their powers or dis
cretion to act to a committee, or to one of their number. Hoven- 
den's Case, 10 P.R. 434. But this may be accomplished by the 
by-laws, and so far as Ontario is concerned, all doubt has been 
removed by section 82 of the Companies Act, providing for the 
creation of a committee in case of a company having a Board 
of six directors or more. Re Cohb v. Becke, 6 Q.B.D. 936; Re 
Taurine Co., 25 C.D. 118.

Resolution Constituting Committee.

Under the Ontario Act, it should be noted that there must be 
a resolution approved by two-thirds of the shareholders at a 
special meeting, before the directors can constitute an executive 
committee. Such a committee will, doubtless, be found to facil
itate the regular transaction of business in a company which 
has a large number of directors, more especially if some of them 
reside in a place other than that of the head office.

RESOLUTION.
Resolution of shareholders.
Whereas, etc.
Now be it resolved, and it is hereby resolved that the directors of the 

Company arc authorized and empowered to pass a by-law delegating to an 
executive committee consisting of not less than three directors, all or any 
of their powers as directors.
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Such committee shall be elected by the directors at their first meeting 
held after the passage of said by-law and shall hold office until the next 
annual meeting of the shareholders of the Company or until their succes
sors shall be duly appointed.

BY-LAW OF DIRECTORS.
Be it enacted and it is hereby enacted as by-law number , etc.
(1) An executive committee consisting of four directors is hereby con

stituted and created.
(2) Such committee shall have power to deal with all matters of 

routine business, and in addition thereto with the following matters;—
(3) The said committee shall meet every Monday at three o’clock p.m., 

at the head office of the Company, and no notice of such meeting shall be 
necessary.

(4) The quorum at such meeting shall be not less than three directors 
personally present and minutes of proceedings of such meetings shall be 
kept in a book provided by the Company for that purpose.

[See Re Henderson Roller Bearing Co., 11 O.W.R. 526.]
If it is proposed to fix any renumeration for the members of 

the executive committee, it would appear necessary that this 
should be fixed by such by-law of the directors ratified at special 
meeting of the shareholders.

The fact that powers of directors have been delegated to a 
committee, does not prevent them from dealing with the matters 
delegated. Huth v. Clark, 25 Q.B.D. 391.

It has been held that where a committee is constituted and 
no quorum fixed, then nothing can be done unless all members 
of the committee are present. Re Liverpool Household Stores 
Association, 59 L.J. Ch. 624.

Quorum.

81.— (1) Except as in this section provided no business of a company 
shall be transacted by its directors unless at a meeting of directors at 
which a quorum of the board shall be present. Such quorum shall consist 
of a majority of the directors of the company.

(2) Whenever it shall happen that from any cause there is not a 
quorum of directors in office the requisition mentioned in section 37 of 
this Act may be served on such directors of the company as are still in 
office, and such directors, though less in number than a majority 
of the board, may nevertheless call a meeting under section 38 for the 
election of directors to fill vacancies in the board, and in default of their
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doing so the requisitionists or other shareholders may call such meeting 
as in section 38 provided.

(3) This section shall not apply to a sole director remaining in office. 
If there be no directors remaining in office a meeting to elect directors may 
be called without service of any requisition.

(4) So long as a quorum of directors remains in office casual vacan
cies in the board may be filled by such directors as remain in office. New.
Amended 8 Edw. VII., c. 43, s. 1, s.-s. (9).

Under the Ontario Act if there are less than a quorum 
in office, the only power of those remaining is to call a meeting 
on requisition for the election of further directors. So long as 
a quorum of directors remain in office, vacancies may be filled 
by the Board. See section 81; Faure Electric Co. v. Phillipart, 
58 L.T. 525; Sovereen Mitt Co. v. Whiteside, 12 O.L.R. 638.

Where a director is disqualified from voting on a particular 
matter, there must be a quorum present without counting him. 
Re Graymouth Ft. Elizabeth Co. (1904), 1 Ch. 32. And see 
Wade v. Kendrick, 37 S.C.R. 58.

The fact that a quorum of directors may be present at a 
meeting will not enable the meeting to transact any business if 
proper notice lias not been sent out, or if those absent have not 
duly waived notice.

Proceedings op Directors.

Directors must act in regularly constituted meetings. Re 
Haycraft Gold Co. (1900), 2 Ch. 230, and this principle Is much 
emphasized by the wording of sectioi^Sl, providing thqj no busi
ness shall be transacted by*directors unless at a meeting.

The by-laws may, however, allow considerable latitude in 
this respect. Within certain limits, outsiders are entitled to 
assume the regularity of proceedings. Re County of Gloucester 
Bank v. Rudry (1895), 1 Ch. 629, but apart from the rule in 
Royal British Bank v. Turquand, an act done by a majority of 
the directors informally and privately, is not, in the absence of 
express authorization, binding on the company. Butler v. Corn
wall Iron Co., 22 Conn. 355. Where the secretary affixed the 
seal of a company to a bond after obtaining the authority of 
two directors privately, and the promise of a third to sign an
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authorization, it was held that the bond was void. D’Arcy v. 
Tamar, etc., Ry. Co., L.R. 2 Ex. 158, 14 W.R. 96; Re County Life 
Association Co., L.R. 5 Ch. 288.

Proper minutes of all meetings and proceedings of the direct
or-. should be kept.

It is well to make the minutes explicit, although too much 
attention need not be paid to formality. It is sufficient to in
sert the substance of the resolutions or other transactions.

Where meetings are held at fixed times, notice is not gener
ally necessary. The notice where given, must be reasonable 
under the circumstances. Browne v. La Trindad, 37 C.D. 1.

In general, a notice must be given of a meeting or proceed
ings thereat are irregular. Harben v. Phillips, 23 C.D. 34. No
tice need not be given to directors who are abroad. Halifax 
Sugar Co. v. Francklyn, 59 L.J. Ch. 593. It has been held in a 
recent case that the notice of a directors’ meeting need not 
specify the nature of the business to be transacted. Compagnie 
de Mayville v. Whiteley (1896), 1 Ch. 788.

Where there has been irregularity in a meeting a subse
quently regularly called meeting may ratify and confirm the 
transactions. In such a case it is regarded as being valid 
ab initio. Re Land Credit Co., 4 Ch. 473; Re State of Wyoming 
Syndicate (1901), 2 Ch. 431.

A director’s vote cannot be cast by proxy at a meeting of the 
Board. Craig Medicine Co. v. Merchants Bank, 59 Hun. (N.Y.) 
561.

One director has no power from his office as director to act 
on behalf of the company, unless it is expressly conferred by the 
by-laws. Re Cunningham, 58 L.T. 16.

Provisional Directors.
79. The persons named as provisional directors in the special Act or in 

the Letters Patent shall be the directors of the company, until replaced 
by the same number of others duly elected in their stead, and shall be eligi
ble for election. R.S.O., c. 191, s. 41, amended.

In view of the duty imposed upon provisional directors to 
call a general meeting of the company, to be held within two
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months from the date of the Letters Patent for the purpose of 
the organizing the company for the commencement of business, 
the Ontario Court of Appeal was inclined to doubt if it was 
intended to repose in the provisional directors absolute power 
to deal with such matters as the transfers of shares. Re Wake
field Mica Co., 7 O.W.R. 104.

This section is very broad in its terms, and its effect is prob
ably to confer upon the provisional directors, for the time being, 
all the powers properly exerciseable by directors under the Act. 
Johnston v. Wade, 11 O.W.R. 598. See Monarch Life v. Brophy, 
14 O.L.R. 1. Prior to the passing of this section in its present 
form, there was some difference of opinion as to whether the 
by-laws might fix the number of directors at a figure different 
from the number of provisional directors specified in the Letters 
Patent. It was recently held in Manes Tailoring Co. v. Wilson, 
14 O.L.R. 89, that the number must be the same. The present 
section seems to be a not altogether satisfactory attempt to legis
late in the same direction. It would have been simpler to have 
provided for fixing the number by the Letters Patent.

Presumably the powers of the provisional directors are of 
a limited nature, but regard must be had to the exact words of 
the governing Act in each case. Johnston v. Wade, supra.

Where by the Act incorporating the plaintiff companj', cer
tain persons were declared provisional directors who, it was en
acted, “may forthwith open stock books, procure subscriptions of 
stock, make calls on the stock subscribed and receive payments 
thereon, and shall deposit in a chartered bank in Canada all 
moneys received by them on account of stock subscribed or other
wise received by them on account of the company, and shall 
withdraw the same for the purposes only of the company, and 
may do generally what is necessary to organize the company,” 
it was held that the provisional directors had no right to enter 
into an arrangement by which, to induce a person to subscribe 
for shares, they were to advance out of the funds of the com
pany, moneys to enable the intending subscriber to make pay
ments on the shares, and in the absence of express provision,
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provisional directors have no power to delegate their powers to 
committees. Monarch Life v. Bropky, 14 O.L.R. 1.

As to the powers of provisional directors of a railway com
pany, see Be North Simcoe By. Co., 36 U.C.R. p. 104, and see 
also Michie v. Erie & Huron By. Co., 26 C.P. 566 ; Be Wakefield 
Mica Co., 7 O.W.R. 104.

Personal Liability of Directors.

As pointed out before, directors are trustees of the assets of 
the company and agents on its behalf. Accordingly, as far as 
contracts are concerned, there is no personal liability on the 
part of a director wrhere the contract is made by him on behalf 
of the company. If, however, the directors have no authority 
to make the contract, as for instance where it is ultra vires of 
the company, they may be liable to third parties on an implied 
warranty of authority, although not personally liable on the 
contract itself. Coventry's Case (1891), 1 Ch. 202. Ferguson 
v. Wilson, L.R. 2 Ch. 77.

But a representation by a director, founded on a mistaken 
view of the extent of his authority in point of law, will not 
render him liable to the person to whom it was made. Struthers 
v. Mackenzie, 28 O.R. 381.

As to the personal liability of directors or officers of a com
pany on bills and notes, see Thames Navigation Co., Ltd., v. 
Reid, 13 A.R. 303; Brown v. Howland, 9 O.R. 48, 15 A.R. 750; 
Walmsley v. Rent Guarantee Co., 29 Gr. 484; Madden v. Cox, 
5 A.R. 473.

If, however, the directors should contract in their own name, 
and fail to disclose that they are acting for the company, they 
will be personally liable on the contract. Where a contract set 
out that “We, the directors of the A. Company, Limited, 
hereby agree to, etc.,” it was held that the directors were per
sonally liable, as the contract did not purport to bind the com
pany. Aggs v. Nicholson, 1 H. & N. 165.

The liability oi a director for a tort is a broader one. A 
company can only commit a tort through its agent, and if the

14—COMPANY LAW.
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directors are responsible for the tort, they are liable as well 
as the company. Pollock on Torts, 7th ed., p. 190.

A party wronged may choose against whom he will proceed, 
or may proceed against all parties concerned, including the 
company. While there is, of course, no contribution as between 
joint tort feasors, there is, apparently, such a right as between 
co-directors. See notes to section 123 Dominion Winding-up 
Act, infra.

However, to fix a director with personal liability, it must be 
shewn that he expressly or impliedly authorized the wrong. Be 
Charles Denham, 25 C.D. 752.

Directors must make good to the company as damages any 
sums which, on winding-up, may be required and which cannot 
be made good by the ostensible transferees who are to be called 
upon in the first instance. Re Peterhoro Cold Storage Co., 9 
O.W.R. 860.

Directors of a company approving of the sale to the company 
of property at a gross over valuation are liable to account to 
the company whether the consideration is satisfied by cash or 
by shares of stock of the company. Boyle v. Rothschild, 10 
O.W.R. 696.

Directors, Issue op New Shares to Themselves.

Where, under its Act of incorporation, one-third of the share
holders had certain rights and the directors of the company 
were desirious of obtaining sufficient shares to give them a two- 
thirds majority, it was contended by the minority that a new 
issue of stock should have been offered to existing shareholders 
pro rata. The Court said that a resolution by the shareholders 
that new stock should be at the disposal of the directors means 
that the directors shall dispose of theirs in the manner best 
suited to benefit their céstuis que trustent, that is, the whole 
body of the shareholders. In the present instance it was plain 
that the action of the directors was to benefit themselves as 
shareholders. The apportionment of the new shares gave them 
the absolute "ontrol of the corporation’s affairs and removed 
any opposition that might arise from the minority. The Court
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apparently held the allotment to be in excess of the powers of 
management intrusted to the directors for the benefit of the com
pany and took the view that it ignored the just claims of many 
of the shareholders and amounted to a prejudicial encroachment 
on the voting powers of the minority and looking to a confisca
tion of corporate rights or privileges by a majority at the ex
pense of the minority. Martin v. Gibson, 10 O.W.R. 66. See 
also Percival v. Wright (1902), 2 Ch. 421.

Judgment was given restraining the voting upon the in
creased capital shares and declaring that the allotment to the 
directors and their nominees was in excess of the powers of the 
directors.

Penalties.

Under the Ontario Act, a director is subject to the following 
among other penalties:—

1. Failure to file and post up returns, $20.00 per day.
2. Allowing use of bills, etc., where word “limited” not set 

out, $10.00 for each offence.
3. For commencing business before filing declaration with 

provincial secretary, $50 a day.
4. For failing to comply with prospectus clauses, $200 and 

costs.
5. False statement in advertisement, etc., $200 and costs.
6. “No personal liability,” failing to use words, $200 and 

costs (mining companies).
7. Default in making return of allotments, $50 per day.
8. Failure to produce books on government investigation, $20.
9. Refusal to allow inspection of statutory books, $100.

10. Removal of statutory books from head office, $200.

Contracts with Promoters.

Directors should bear in bind when making a contract with a 
promoter in connection with the organization of a company, that 
they must be independent and not under his control or direction. 
Erlanger v. New Sombrero Phosphate Co., 2 App. Cas. 1236; 
Gluckstein v. Barnes (1900) A.C. 240.
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This is a question of fact in each case, but it is clear that if 
the director is under obligation to promoters or any of them, or 
is to be paid by them, he cannot be called independent. In view 
of the statement of Lord Cairns in the Erlanger Case, the com
mon practice of having the organization of a company, including 
agreements taking over the business of a promoter, effected 
by “dummies” holding one share each, and in çiany cases clerks 
in the office of the solicitors incorporating the company, would 
appear to be a questionable one. This is the more especially so 
in those cases where the stock subscribed for by the incorporators 
or “dummies” is made fully paid up by the agreement taking 
over the promoter’s business. The Courts will inquire to see if 
such directors have taken the precautions which are usually 
taken by a prudent man in regard to his own affairs. See Re 
Hess Manufacturing Company, Sloan's Case, 23 S.C.R. 644. 
Where there has been a lack of independence, subsequent share
holders can impeach the transaction.

The principles set out in the Erlanger Case have, however, 
been limited somewhat by more recent cases, and it is now settled 
that they do not apply in case of a private company, that is to 
say, a company where no appeal is intended to be made to the 
public to subscribe, or to issue any shares except to the then 
existing shareholders. Salomon v. Salomon (1897), A.C. 22; 
Innés & Co. (1903), 2 Ch. 254. As to private companies see 
British Seamless Paper Box Co., 17 C.D. 467 ; see also Ambrose 
Lake Co., 14 C.D. 369 ; Felix Hadley v. Hadley, 77 L.T. 131.

The company cannot retain the property sold and compel the 
vendors to account for the profit they have made by the trans
action. Lindley, 6th ed., vol. 1, p. 518.

As to the remedies of the company see notes on section 123 
Dom. Winding-up Act, infra.

Regard must be had also to the legislation at present in force 
in regard to prospectuses as applied to companies offering shares 
for public subscription or having more than ten shareholders. If 
the disclosure required by the present law is contained in the 
prospectus, it is hard to see how one who has purchased stock
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can allege that there was any fraud on the part of the company. 
Where all shareholders are perfectly aware of all the circum
stances attending the formation of the company, it is obvious 
that neither the shareholders nor the company can in any 
sense be said to be defrauded. Larocque v. Beau chemin (1897), 
A.C. 358. See also Spargo’s Case, 8 Ch. 407.

In the latter case, it will be an inevitable inference from the 
circumstances of the case that every shareholder of the company 
must be taken to have assented to the purchase, and where the 
matter is intra vires, the company is bound by the unanimous 
agreement of its shareholders. Salomon v. Salomon, supra.

In this important matter, the language of Lord Lindley in 
a recent case probably sums up accurately the English law on 
the subject: “Notwithstanding all that has been said in Erlanger 
v. New Sombrero Co. about the duty of promoters of a company 
to furnish it with an independent Board of Directors, that deci
sion does not require nor indeed justify the conclusion that if a 
company is avowedly farmed with a Board of Directors who are 
not independent, but who are stated to be the intended vendors 
or the agents of intended vendors of property to the company, 
the company can set aside an agreement entered into by them for 
the purchase of such property simply because they are an inde
pendent Board. After Salomon's Case, I think it impossible to 
hold that it is the duty of the promoters of the company to pro
vide it with an independent Board of Directors, if the real truth 
is disclosed to those who are induced by the promoters to join 
the company. Lagunas Nitrate Co. v. Lagunas Nitrate Syndi
cate (1899), 2 Ch. 392, and see title Promoters, supra.

Negligence.

If the directors act honestly for the benefit of the company 
which they represent, they discharge both their legal and equit
able duty to the company. They will not be liable for mistakes 
or errors of judgment. Lagunas Nitrate Co. v. Lagunas Nitrate 
Syndicate (1899), 2 Ch. 392.
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There must be something fraudulent or improper and not 
merely a default of judgment. But imprudence may be so palp
able as to justify the inference that there is no bond fide exer
cise of discretion. See Overned Ourney Co. v. Oibb, L.R. 5 H.L. 
480 ; Wilton v. Brett, 11 M. & W. 115.

If, however, a culpable or wilful default can be proved, 
directors are liable to make good to the company any loss attri
butable thereto. Marzettis’s Case, 28 W.R. 541.

It is sometimes said that directors are liable only for gross 
negligence, but this is the same thing as “negligence with the 
addition of a vituperative epithet” Per Rolfe, B., in Wilson v. 
Brett, supra. In Re National Bank of Wales (1899), 2 Ch. 675. 
Bindley, L.J., said that tbe negligence of a director to render 
him liable must not merely be the omission to take all possible 
care. It must be much more than that ; it must be in a business 
sense culpable or gross negligence.

Where frauds have been carried on by the officers of the com
pany, the question has arisen as to the liability of a director for 
negligence in not having discovered them. The House of Lords 
said on this point: “It is obvious that if there is such a duty, it 
must render anything like an intelligent devolution of work 
impossible. The business of life could not go on if people could 
not trust those who are put in a position of trust for the express 
purpose of attending to details of management. Dovey v. Cory 
(1901), A.C. 477. Directors are not bound to examine entries 
in the company’s books. Ibid.; or detect mis-statements in ac
counts. Prefontaine v. Grenier (1907) A.C. 101.

To determine whether directors have been guilty of negli
gence, it is necessary to examine into the nature of the business, 
the internal arrangements of management as well as the knowl
edge and experience and opportunities for giving attention to 
business on the part of the directors. Dovey v. Cory, supra; Re 
Liverpool Household Stores, 59 L.J. Ch. 624; Forest of Dean 
Coal Mining Co., 10 Ch. D. 450.

It has, however, been held that where a director signs cheque <. 
there is a duty on his part to know that the cheques are beir.g
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properly issued by the company. Joint Discount Co. v. Brown, 
8 Eq. 381.

For decisions on misfeasance, see notes to section 123. 
Dominion Winding-up Act, infra.

As to liability of directors in respect of dividends paid out 
of capital, see title Dividends.

. Attendance at Board Meetings.

A director is not bound to attend every meeting of the Board 
or take part in every transaction which is considered at a Board 
meeting. Perry’s Case, 34 L.T. 716. Neglect to attend meetings 
is not the same thing as negligence or omission of a duty which 
ought to be performed at those meetings. Marquis of Bute’s Case 
(1892), 2 Ch. 101,

If, however, directors not being non-resident members of the 
Board or required by their duties to be absent from the place 
of meeting, are guilty of gross non-attendance they may be held 
responsible for the misfeasance of others. Charitable Corpora
tion v. Sutton, 2 Atk. 400.

It would appear to be wise in view of the present state of 
the law for a director whose other interests make it impossible 
for him to attend Board meetings, either to resign or to see that 
the by-laws of the company are drawn in such a way as to excuse 
his non-attendance.

Loans to Shareholders.

93. No loan shall be made by the company to any shareholder, and if 
such loan is made all directors and other officers of the company making 
the same and in any wise assenting thereto, shall be jointly and severally 
liable to the company for the amount thereof, and also to third parties to 
the extent of such loan with legal interest, for all debts of the company 
contracted from the time of the making of the loan to that of the repay
ment thereof. R.S.O., c. 191, s. 84.

This section affords a necessary protection against directors 
permitting loans by the company to one of their number.

It has been laid down that a director acting ultra vires of the 
company who parts with the funds of the company can be com-
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pelled to replace them, notwithstanding that he acted in good 
faith and with the approval of the majority of the shareholders. 
London and Financial Association v. Kelk, 26 Ch. D. 107.

Upon the same principle, if a director is responsible for 
ultra vires acts of the company, he is liable to the company in 
damages for the amount of the loss, if any, incurred by the trans
action, while if there be any profit, in the transaction, it, of 
course, enures to the company. See McDonald v. Macbeth, 11 
C.P. 224; Cullen v. Nickerson, 10 C.P. 549.

As to what act may constitute an adoption by the company 
see Conant v. Miall, 17 Gr. 574.

Liability for Wages.

94. The directors of the company shall be jointly and severally liable 
to the labourers, servants, and apprentices thereof for all debts not ex
ceeding one year’s wages due for services performed for the company while 
they are such directors respectively; but no director shall be liable to an 
action therefor, unless the company has been sued therefor within one year 
after the debt became due, nor unless such director is sued therefor within 
one year from the time when he ceased to be such director, nor before an 
execution against the company has been returned unsatisfied in whole or 
in part ; and the amount due on such execution shall be the amount recover
able with costs against the directors. R.S.O., c. 191, s. 85.

A person employed as foreman of works, who hires and dis
misses men, makes out pay rolls, receives and pays out money for 
wages and does no manual labour, and in addition to receiving 
pay for his own services at the rate of $5.00 per day payable 
fortnightly is paid for the use of machinery belonging to him 
and of horses hired by him, is not a labourer, servant or appren
tice and cannot recover against the directors personally. Welch 
v. Ellis, 22 A.R. 255. Nor is the manager of a company. Her
man v. Wilson, 32 O.R. 60. See also Hunt v. Great Northern 
Ry. (1891), 1 Q.B. 601; Re American Tire Co., 2 O.W.R. 29; Re 
Ritchie Hearn Co., 6 O.W.R. 474. And compare Fayne v. Lang
ley, 31 O.R. 254, decided on the Ontario Wages Act, and the 
notes to section 70 Of the Winding-up Act, infra.



QUALIFICATION. 217

Qualification.

83. No person shall hold office as a director unless he is a shareholder 
absolutely in his own right, and not in arrear in respect of any call there
on, and where any person, who is a director, ceases to lie a bond fide holder 
of shares, he shall thereupon cease to be a director. R.S.O., c. 191, s. 42.

It would appear that no one can act as a director unless he is 
a shareholder of the company holding at least one share of stock. 
Section 83 uses the word “shares” from which it might be in
ferred that a director must hold more than one share, but the 
commonly accepted construction is that one is sufficient. Not
withstanding the use of the words “in his own right” it has been 
held that a director may qualify upon shares standing in his 
name as trustee. Pulbrook v. Richmond Mining Co., 9 C.D. 
610; Howard v. Sadler (1893), 1 Q.B. 1, but see Sutton v. Eng
lish Produce Co. (1902), 2 Ch. 502; Kiely v. Smyth, 27 tir. 220. 
And see Boschock Co. v. Puke (1906), 1 Ch. 148.

If a director does not possess the qualification called for by 
the statute, he is not a director de jure. Jenner's Case, 7 C.D. 
132.

The by-laws commonly provide that the qualification of a 
director shall be the holding of a certain number of shares in 
the company. In such a case the director must acquire the neces
sary qualification, though not necessarily direct from the com
pany, and that within a reasonable time. See Brown's Case, 9 
Ch. 102.

A director cannot accept a present of his qualification shares 
from a promoter. This is regarded as a breach of trust, and he is 
liable to account to the company for the value of his shares. 
Pearson's Case, 5 C.D. 336; Re Carriage Supply Association, 27 
C.D. 322; Archer's Case (1892), 1 Ch. 322.

A director who disposes of his qualifying shares ceases ipso 
facto to be a director and if his ceasing brings the number below 
that required by the statute, namely, three, the directorate then 
becomes incomplete and incompetent to manage the affairs of 
the company. Toronto Brewing and Malting Co. v. Blake, 2 
O.R. 175.
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As to the possibility of a company acting as director of an
other company, see Re Bulawayo Market Co. (1907), 2 Ch. 458.

Disqualification.

Even apart from special regulations in the by-laws, if a 
director accepts an office which is incompatible with his position 
as a director, it has been held that he vacates his position as a 
director. Bales v. Cumberland Lead Co., 6 H. & N. 481 ; Astley 
v. Tivoli (1899), 1 Ch. 151.

Removal of Directors.

It is wise to provide in the by-laws that a director may be 
removed either by a simple majority or a two-thirds majority 
of shareholders at any time at a special general meeting called 
for that purpose. It is obvious that one director can give con
siderable trouble to the others if he be so disposed, and it is a 
matter of difficulty to remove a director during his term of office. 
It would seem, however, that the by-laws may be amended during 
the term of office of a director to provide for his removal by the 
shareholders, and after such amendment has been made he may 
be removed. Imperial Hydropathic Co. v. Hampson, 23 C.D. 1.

But see Stephenson v. Vokes, 27 O.R., p. 691.
A company cannot compel a director to act and specific 

performance of a contract to act as director will not be granted 
either at the instance of employer or employee. Bainbridge v. 
Smith, 41 C.D. 462.

A director cannot be excluded from voting by the other direc
tors, and an injunction will be granted in such a case. PulbrooK 
v. Richmond, 9 C.D. 610.

Such injunction is directed against tht directors and not 
against the company, and if the company asiembled in special 
meeting pass a resolution against the director aci'rg any further, 
the injunction will be dissolved. Bainbridge v. Smith, supra.

A director may also have a right of action for damages. If 
a power is given to remove a director for reasonable cause, the 
shareholders’ meeting must be the final judge as to the reason-
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ableness of the cause and the Courts will not interfere. Inder- 
wick v. Snell, 2 M. & G. 216.

Resignation.

A director may resign at any time.
Query as to when his resignation takes effect in the absence 

of a provision in the by-laws. See Re Rodney Casket Company, 
12 O.L.R. 409. Glossop v. Glossop (1906), 2 Ch. 370.

This is an important point in view of personal liability attach
ing to directors under the Ontario Act. See Municipal Freehold 
Land Co. v. Pollington, 63 L.T. 238.

He may, of course, transfer or dispose of his qualification 
shares and so vacate his office.

Right to Inspect Minutes.

A shareholder has no right to inspect a directors’ minute 
book. Reg. v. tlariquita Co., 1 E. & E. 289. Where, however, the 
right of inspection is given it includes the right to make ex
tracts. Mutter v. Eastern Co., 38 C.D. 92, and Re Balaghat 
Mining Co. (1901), 2 K.B. 665.
* Directors mRst keep proper accounts of the receipts and pay
ments of the company and all its transactions. Freeman v. 
Green, 1 J. & W. 135.

A director by reason of his office is entitled to inspect the 
company’s accounts. Burn V. London & South Wales Coal Co. 
W.N. (1890), 209. But a shareholder is not in the absence 
of an enabling provision.

Election op Directors.

84.— (1) The election of directors shall take place at the annual meet
ing, all the members of the board retiring, and (if otherwise qualified) be
ing eligible for re-election.

(21 Election of directors shall be by ballot, if demanded.
(3) The directors shall, from time to time, elect from among them

selves a president of the company, and shall also appoint, and may remove 
at pleasure, all other officers thereof. R.S.O., c. 191, s. 43, amended.
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85. If at any time an election of directors is not made, or does not take 
effect at the proper time, the company shall not be held to be thereby 
dissolved; but such election may take place at any general meeting of the 
company duly called for that purpose ; and the directors shall continue fn 
office until their successors are duly elected. R.S.O., c. 101, s. 44.

An election must be regular. If not, it can be set aside and 
the acts of the Board are tinged with irregularity. If it is 
obtained by a trick or artifice, it can, of course, be set aside. The 
facts that shares are purchased with a view of controlling an 
election does not affect its irregularity. Toronto Brewing & 
Malting Co. v. Blake, 2 O.R. 175. But see Davidson v. Orange, 
4 Or. 377.

In the case of an irregular election of directors as is the rule 
in respect of acts within the powers of the company and those 
capable of confirmation by the majority of the shareholders, the 
Court will not interfere at the instance of individual share
holders unless the individual can secure the consent of the com
pany to sue in the company’s name an action by them to test 
the election should be dismissed. Kelly v. Electrical Construc
tion Co., 10 O.W.R. 704.

See titles Meetings and Proceedings.
So long as a quorum of directors remains in office casual 

vacancies in the Board may be filled by them. Section 81, sub
section 4. It was formerly held that the power is only exercis
able in the interval between the vacancy arising and the next 
annual meeting, and that the Board would not apparently have 
power to elect a director after the date of the annual meeting. 
See Kiely v. Kiely, 3 A.R., p. 443. The present section could 
probably not be capable of such a construction.

A shareholder who has participated in the benefit of an illegal 
act cannot either individually or suing on behalf of the general 
body of creditors maintain an action against the directors of the 
company. Stickney v. Buckel, 6 O.W.R. 751.

Where candidates for the Board of Directors acted as scru
tineers and exercised their discretion as to the right of certain
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voters to vote, it was held that the duty of the scrutineers was 
so plainly in conflict with their interest as candidates that the 
election was voidable. Candidates cannot act as scrutineers 
and pass upon the right of other shareholders to vote. 
Dickson v. McMurray, 28 Gr. 553.

It was held in early cases that quo warranto proceedings 
could be taken in the case of a quasi public corporation, but not 
in the case of an ordinary trading company. Queen v. Hespeler, 
11 U.C.R. 222 , Re Moore, 14 U.C.R. 365; Queen v. Bank of Ü.C., 
5 U.C.R. 338.

As to mandamus see Re Munro, supra, and Queen v. Bank of 
U.C., supra; Toronto Brewing Company v. Blake, supra. As 
to a mandatory order for rectification of the register see McKain 
v. Birkbeck Co., 7 O.L.R. 341.

If directors act, though irregularly elected, or disqualified, 
their acts are deemed valid in respect of third persons. They are 
in such a case directors de facto. See Royal British Batik v. Tur- 
quand, 6 E. & 13. 327.

Remuneration.

88. No by-law for the payment of the president or any director shall be 
valid or acted upon until the same has been confirmed at a general meeting. 
•0 V.. c. 28, 8. 46.

A by-law for the remuneration of directors must first be 
passed by the Board of Dorectors, who thus take the responsi
bility of definitely asserting their claim to payment and fixing the 
amount so claimed. This by-law must then be laid before a 
general meeting and passed upon by the body of shareholders. 
Beaudry v. Reid, 10 O.W.R. 622. And where shareholders in 
general meeting assembled voted to certain of directors paid-up 
shares as remuneration for services it was held that this was 
invalid. Beaudry v. Read, supra.

Apart from a by-law of the company passed by the directors 
and ratified by shareholders, directors are not entitled to remun
eration and this applies not only to their position qua director, 
but also to any emoluments which they might lay claim to as
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officers of the company. Stroud v. Royal Aquarium, 89 L.T. 243 ; 
Birney v. Toronto Milk Co., 5 O.L.R. 1 ; Re Ontario Express Co., 
25 O.R. 587; Livingstone’s Case, 14 O.R. 211, 16 A.R. 397; 
Benor v. Canadian Mail Order Co., 10 O.W.R. 899.

A director is a creditor of the company to the extent of the 
remuneration agreed to be paid to him and has all the rights of a 
creditor. Orton v. Cleveland Co., 3 H. & C. 868; Beckwith’s 
Case (1898), 1 Ch. 324.

But see Leicester Club Co., Cannon’s Case, 30 C.D. 629.
To accept remuneration in excess of that regularly author

ized, has been held to be misfeasance and all directors who are 
parties to the payment are jointly and severally liable for the 
amount. Re Oeorge Newman (1894), 1 Ch. 674.

It is as well to provide for a monthly payment to the direc
tors or officers for where a stated sum is payable to the directors, 
there is doubt as to whether they are entitled to anything should 
the office be vacated during the year. Swabey v. Port Darwin Co. 
(1889), 1 Meg. 385; Salton v. New Beeston Cycle Co. (1899), 1 
Ch. 775; McConnell Case (1901), 1 Ch. 728; Shows, Bryant 
rf- Co. W.N. (1901), 124.

Unauthorized Remuneration.

Where the president and vice-president of a company drew 
for several years without proper authority, but with the 
acquiescence of their co-directors elected by and closely connected 
with the majority of the shareholders, large sums ostensibly as 
salaries as general manager and managing director respectively, 
it was held that the propriety of the payments could be enquired 
into at the instance of dis-satisfied shareholders, although the 
majority were prepared to ratify them. It must be borne in 
mind that there are certain exceptions to the wide powers of the 
majority to bind the minority and if it be found that two prom
inent officials are withdrawing the company’s funds and apply
ing them to their own use without legal warrant and that the 
same officials hold or control a majority of the shares the Court 
will not hesitate to protect the minority, otherwise it would be in
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the power of the majority to defraud minority with impunity. 
Earle v. Burland, 27 A.R., p. 540, (1902), A.C., p. 101. See 
also Gardner v. Canadian Publishing Co., 31 O.R. 488.

A director of a company was appointed secretary of the com
pany at a fixed salary and subsequently resigned that office and 
was elected vice-president to which office no salary was pre
scribed by by-law or otherwise. He continued, however, to draw 
the same salary for a number of years as was paid to him as 
secretary of the company. The Court of Appeal for Ontario 
held that upon his ceasing to be secretary, his salary as such 
ceased, and as there did not appear to be any resolution of the 
board or shareholders giving him a salary or compensation as 
vice-president, and as there was no agreement between him and 
the company, he was held not entitled to compensation for ser
vices rendered in that capacity. They also laid down that he 
could not be considered as a servant of the company and as such 
entitled to remuneration for his labour according to its value, and 
he was ordered to restore to the company the money drawn out 
by him since ceasing to be secretary. The Privy Council held on 
appeal that as the directors had allowed him to draw his former 
salary without any observation until the commencement of the 
action, the inference might be fairly drawn from all the circum
stances of the case that he was intended to retain his salary, 
although there was a shifting of the officers. Earle v. Burland, 
27 A.R. 563, (1902), A.C. 101. See also Gardner v. Canadian 
Mil7. Co., 31 O.R. 488.

It was formerly held that this section applied only to pay
ment for the service of a director qua director as for the services 
of a president as presiding officer of the Board. Re Ontario 
Express and Transpo) ’ation Co., Director’s Case, 25 O.R. 587. 
See also Victor Mutual v. Thompson, 32 C.P. 476. But see 
Birney v. Toronto Milk Co., 5 O.L.R. 1, in which the opposite 
view was taken. As to a director solicitor’s right to costs: see 
Mimico Sewer Pipe and Brick Manufacturing Co., Pearson’s 
Case, 26 O.R. 289. See also Benor v. Toronto Mail Order Co., 
10 O.W.R. 899.
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Travelling Expenses.

A director is not entitled to his travelling expenses in attend
ing meetings of the Board unless this is expressly provided by 
the by-laws. Young v. Naval and Military Co-operative Society 
W.n' (1905), 41.

Commission.

As to the right of a director to payment of commission on 
sale of stock see Stickney v. Buckel, 6 O.W.R. 751. In this case 
a director arranged with a company of which he was a promoter 
to be paid 12% on all stock sold by him. He did not make any 
sales, but entered into an agreement with an agent by which the 
latter was to sell the stock on commission of 5% to be paid by 
the director. A large amount of stock was sold on which 5% 
was paid. The Court held that 5% was a fair commission and 
that the 7%% must be accounted for to the company by the 
director. Stickney v. Bucket, 6 O.W.R. 751.

Past Services.

A payment of a lump sum by a benevolent society as re
muneration covering a period of thirty years for past services 
was supported in the case of Bartram v. Birtwistle, 11 O.W.R. 
315.

Other Cases.

As to a director’s profit made by lease of company’s plant see 
Meyers v. Cain, 6 O.W.R. 297-834. It was held in this case that 
the company was a necessary party in an action to call upon the 
directors to account for their profits.

Where a director expended money on behalf of the company 
under the bond fide belief that he was doing so under the auth
ority of the company lawfully given, he was held entitled to 
receive payment from the company. Benor v. Canadian Mail 
Order Co., 10 O.W.R. 899.
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By-laws.

A by-law is a rule or law adopted by a corporation or asso
ciation for the regulation of its own actions or concerns, and 
the rights and duties of its own members among themselves. A 
by-law may be in the same form as a resolution and require the 
same solemnities to pass it, but a resolution is not necessarily a 
by-law.

To be valid, a by-law must operate generally, but a resolu
tion is adopted ordinarily to reach special and individual cases. 
Re Manes Tailoring Co. v. Wilson, 14 O.L.R. p. 96.

It is a general common law principle that a by-law must not 
be unreasonable or work unequally towards members of any 
one class of shareholders affected by it; and so where a by-law 
had the effect of discriminating as to -terms of payment between 
certain individuals and the other shareholders of the company 
it was held to be invalid upon its face. The North-West Electric 
Co. v. Walsh, 29 S.C.R. 88.

As to the right to repeal by-laws to the prejudice of par
ties who obtain vested rights under them, see Wright v. In
corporated Synod of the Diocese of Huron, 29 Gr. 348, 9 A.R. 
411, 11 S.C.R. 95.

In the absence of any provisions to the contrary in the Act 
or Letters Patent the right to make by-laws for the manage
ment of the company is no doubt vested in the whole body of 
shareholders, but it is competent for the power creating the cor
poration to vest the power in a select body as is done in the 
Ontario Companies Act and similar Acts which provide that the 
directors may pass by-laws for certain purposes specified in the 
Act. The term of office of the directors is a matter to be dealt 
with by by-law to be passed by them and where the directors of 
a company passed a by-law fixing their term of office at one 
year and this by-law had been confirmed at the annual meeting 
of shareholders it was held that the shareholders were bound by 
the by-law and could not themselves pass another one to alter it, 
they must wait until the next annual meeting and put in a new

15—COMPANY LAW.
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set of directors who would pass a new by-law. Stephenson v. 
Voices, 27 OR., p. 691.

Note that the shareholders’ by-law was passed during the 
directors’ year of office, and provided that the directors’ ap
pointment should be terminable by resolution. See generally 
Temple v. Toronto Stock Exchange, 8 O.R. 705; Clarkson v. 
Toronto Stock Exchange, 13 O.R. 213.

The presumption that a corporation’s shareholders can pass 
by-laws necessary for the management of its affairs arisôs 
only in the absence of an express power. The clauses in the 
Ontario Companies Act empowering the directors to pass by-laws 
in respect to certain matters, withhold from the shareholders 
the power to pass by-laws in respect to such matters. Kelly v. 
Electrical Construction Co., 10 O.W.R. 704.

Were the rule otherwise, there might be in existence at the 
same time two inconsistent by-laws, one passed by the directors 
and the other by the shareholders. Ibid. See also Beaudry v. 
Read, 10 O.W.R. 622.

SHORT SET OF BY-LAWS.
[Note: For forms of by-laws dealing with special matters, see those 

titles. See also Schedule D. to 7 Edw. VII., c. 34.]
Be it enacted and it is hereby enacted as by-law number one of the 

Company as follows:—
1. The head office of the Company shall be in the City of Toronto in 

the Province of Ontario, at such other place in the said city as the direc
tors from time to time decide.

2. The seal, an impression of which is stamped upon the margin hereof, 
shall be the common seal of the Company.

Dibectobs.

3. The affairs of the Company shall be managed by a Board of Direc
tors to consist of seven persons, each of whom shall be a shareholder in 
the Company, holding at least one share of the stock thereof.

4. A director of the Company may fill any position in connection with 
its management and the administration of its affairs to which he may be 
appointed by his fellow directors.

5. Should any vacancy occur in the Board of Directors from the death 
or retirement of a director or from other cause, the remaining directors 
shall have power to fill such vacancy by a majority vote.
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6. Except in so far as the remuneration of the directors shall be fixed 
by this by-law, the directors themselves shall have power to fix their re
muneration either as directors or as officers of the Company, and also the 
salaries or remuneration to be paid to all salaried officers of the Company, 
and to vary the same when it may be expedient to do so.

7. The election of directors shall take place yearly at the Annual 
General Meeting of the Company and all the directors then in office shall 
retire, but if otherwise qualified shall be eligible for re-election, unies* 
otherwise determined by the directors.

8. Two directors shall form a quorum for the transaction of business.
9. A directors’ meeting may be formally called (1) by the president 

or secretary (2) by two directors jointly to meet at the office of the 
Company or at any other convenient place in the City of Toronto. Notice 
of such meetings shall be delivered or mailed at the Toronto Post Office 
prepaid to each director, not less than five days before the meeting is to 
take place.

10. Provided that a directors’ meeting may be held from time to time 
without formal notice at any time or place in Ontario, or elsewhere, if 
all the directors are present thereat or if those absent have waived notice 
of such meeting or signified their assent thereto in writing.

11. The order of business at meetings of the Board of Directors shall 
be as follows:—

(а) Reading notice calling meeting and proof of mailing same.
(б) Reading the minutes of last meeting of directors and confirming

(c) Receiving reports.
(d) Unfinished business.
(e) New business.
This order of business may be altered at any meeting by a majority 

vote of the directors present.

Offices».

12. There shall be a president, vice-president, manager and secretary- 
treasurer of the Company and such other officers as the Board may deter
mine, and the directors shall from time to time elect from among them
selves a president, vice-president and secretary-treasurer and shall also 
appoint and may remove at pleasure all other officers.

13. The remuneration of the president shall be the sum of $100.00 per 
month; of the vice-president $50.00 per month.

14. The remuneration of the manager shall lie the sum of $150.00 per 
month, and of the secretary-treasurer $60.00 per month.

15. The president shall preside at all meetings of shareholders and 
directors of the Company. In his absence a chairman sliall be elected. He 
may delegate by writing his duties to the vice-president.
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16. The president, manager and secretary-treasurer or any two of them, 
may make contracts and engagements of any kind on behalf of the Company, 
subject to the control of the Hoard of Directors and without limiting the 
generality of the foregoing, the president and manager shall have charge 
of the appointment, functions, duties and removal of all subordinate offi
cers, agents and servants of the Company, and their remuneration, sub
ject to this by-law and to the control of the Board of Directors.

17. The president, manager, and secretary-treasurer or any two of 
them, shall have power to draw, accept or endorse bills of exchange, 
promissory notes, cheques and orders for the payment of money on behalf 
of the Company by way of overdraft or otherwise, to be countersigned as 
the Board may direct, and to execute all hypothecations, or pledges of 
the real or personal property of the Company, and to assign, and transfer 
to the bankers of the Company or other lenders all or any bonds, stock, 
warehouse receipts, contracts, bills of lading and other securities, and 
to give security to the said bank under sections 86, 87, 88, 89 or 90 of the 
Bank Act.

18. And the secretary-treasurer is authorized on behalf of the Company 
to deposit with or transfer to the bankers of the Company, but for the 
credit of the Company's account only, bills of exchange, promissory notes, 
cheques or orders for the payment of money and other negotiable paper 
and for the said purposes to endorse the same or any of them in the 
name of and on behalf of the Company, and also to arrange, settle, balance 
and certify all bank books and the accounts between the Company and the 
bankers of the Company and to receive all cheques and vouchers from 
said bankers.

Shareholders.

19. The fiscal year of the Company shall terminate on the last day of 
February.

20. The Annual General Meeting of the shareholders of the Company 
shall be held at the head office of the Company on the first Monday in 
April or at such other time and place in Ontario as the directors may 
decide.

21. All meetings of shareholders shall be called by the president or 
secretary; provided that the directors may and shall upon requisition made 
in writing by the shareholders holding in the aggregate one tenth of the 
issued capital stock of the Company, convene an extraordinary meeting 
of the shareholders.

22. No public notice or advertisement of the annual or any meeting 
of shareholders shall be required, but notice of the time and place of any 
such meeting shall be mailed by prepaid registered letter to each share
holder to his last known place of abode or address and deposited at least 
five days before the holding of such meeting. Provided always a meeting 
of shareholders may be held at any time and at any place in Ontario
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without such notice if all the shareholders of the Company are present 
thereat or represented thereat by proxy", or if the absent shareholders 
signify their assent thereto in writing to such meeting and their inability 
to attend.

23. Any shareholder may vote by proxy, but the proxy must be a 
shareholder entitled to vote and his authority must be in writing and filed 
with the secretary of the Company before the opening of the meeting.

24. The quorum for the transaction of business at meetings of share
holders shall consist of not less than three shareholders present in person 
or represented by proxy and holding or representing in all not less than 
50 per cent, of the issued capital stock of the Company. Provided that in 
no case can any meeting be held unless there are two shareholders present 
in person.

25. The accidental omission to give notice of any meeting of share
holders shall not invalidate any resolution passed at such meeting,

26. A Corporation being a shareholder may appoint any one of its 
officers to be its proxy and such appointment shall be under its common

27. A vote given in accordance with the terms of any instrument of 
proxy shall be valid notwithstanding the previous death or the prior 
revocation of the proxy or transfer of the shares in respect to which the 
vote is given, provided that no intimation of such death or revocation or 
transfer shall have been received at the head office of the Company before 
the meeting commenced.

28. The order of business at all meetings of shareholders shall be as 
follows:—

(a) Reading notice calling meeting and proof of mailing same.
(b) Report as to quorum.
(o) Reading minutes of preceding shareholders’ meeting.
(d) Confirmation of any by-laws or resolutions passed by the directors.
(e) Reception of reports.
{f) Election of directors.
(<7) Unfinished business.
(h) New business.
29. The shareholders may, by three-fourths vote remove any director 

or officer before the expiration of his period of office and appoint another 
qualified person in his stead for the balance of his term at a special gen
eral meeting of which notice specifying the intention to pass such resolu
tion shall have been given.

30. Stock certificates shall be in such form as the Board may approve 
of and shall be under the seal of the Company and shall be signed by the 
president and secretary-treasurer.
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31. A stock transfer book shall be provided in such form as the direc
tors may approve of and all transfers of shares in the capital stock of the 
Company shall be made in such book by the holder thereof or his attorney 
duly authorized in writing.

32. In case several persons are registered as the joint holders of a share 
of stock, the certificate or certificates therefor may lie delivered to either 
of such holders and any one of such persons may give effectual receipts 
for any dividend or on account of dividends in respect of such shares of 
stock.

Books.

33. All books required by law to be kept shall be kept by the secretary- 
treasurer of the Company and no shareholder shall have the right of in
spection of any account, book or document of the Company except as pre
scribed by statute or authorized by the directors or by resolution of the 
shareholders in general meeting.

Dividends.

34. No dividend shall be payable except out of the profits of the 
Company, and no dividend shall bear interest as against the Company until 
after thirty days from the date of the by-law.

35. The declaration of the directors as to the amount of net profits 
of the Company shall be conclusive in the absence of fraud on their part, 
and no director shall be bound to inquire into the accuracy of any state
ment of profits and loss if certified by the auditor of the Company.

Auditor.

36. The auditor shall be appointed by resolution of the shareholders 
at the time of the Annual General Meeting of the shareholders of the 
Company.

37. He shall hold office until the next annual meeting after being ap
pointed or until his successor is appointed unless previously removed by 
resolution of the shareholders in general meeting or by the Board of 
Directors.

38. The remuneration of the auditor shall be fixed by the shareholders 
of the Company.

39. The auditor shall be supplied with a copy of the balance sheet 
and it shall be his duty to examine the same with the accounts and 
vouchers relating thereto.

40. The auditor shall have a list delivered to him of all books kept 
by the Company and shall at all reasonable times have access to the 
books and accounts of the Company.

41. The auditor shall make an annual report to the shareholders upon 
the balance sheet and accounts at the annual general meeting and in every
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such report he shall state whether in his opinion the balance sheet is a 
full and fair balance sheet and properly drawn up so as to exhibit a true 
and correct view of the state of the Company’s affairs.

Solicitors.

42. The solicitors of the Company shall be Messrs. Mather. Hitchcock 
& Murray, of Toronto.

BORROWING AND BANKING BY-LAW.

The Industrial Company, Limited.

By-law Number
Whereas, the directors of The , Limited, deem it expedient

that a by-law should be passed for the purposes hereinafter set forth,
Now therefore he it enacted, and it is hereby enacted, as follows:
1. That the directors of the Company may from time to time—
(а) Borrow money upon tue credit of the Company;
(б) Limit or increase the amount to be borrowed;
(c) Issue the bonds, debentures, or other securities of the Company for 

the lawful purposes of the Company, and no other, and may pledge 
or sell the same for such sums and at such prices as may be deemed 
expedient or be necessary; but no such bonds, debentures or other 
securities shall be for a less sum than one hundred dollars each; and

(d) Hypothecate, mortgage or pledge all or any of the real or personal 
property, rights and powers of the Company, to secure any such 
bonds, debentures, or other securities, and any indebtedness or sum 
or sums so borrowed for the purposes of the Company.

2. That the directors are hereby authorized to execute and deliver from
time to time to the Bank of a mortgage or mortgages, hypothe
que or hypotheques, upon all the real and personal immovable and movable 
property of the Company, or any portion or portions thereof by way of 
additional security for all debts contracted by the Company to the said 
bank in the course of its business.

3. That the directors are hereby authorized from time to time to assign, 
transfer and set over to the said bank all the present and future book 
debts, claims, money demands, mortgages, hills, notes, cheques, judgments, 
rights, powers, franchises, licenses, warehouse receipts, hills of lading and 
choses in action of or lielonging to the Company, and also all hooks and 
pa|fers both present and future containing entries of or in any way relating 
to the same by way of additional security for all debts contracted to the 
said hank in the course of its business, and also all present and future 
indebtedness and liabilities of the Company to the said hank.

4. That the directors are hereby specially authorized to give security 
from time to time to the said bank upon all of the present and future 
goods, wares and merchandise' and other assets of the Company or upon
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any portion or portions thereof as they may see fit for the payment of any 
or every portion of the present or future indebtedness of the Company to the 
said bank and such security may be by way of chattel mortgage or under 
the Bank Act and amending Acts or otherwise.

5. That the directors are hereby specially authorized to borrow, or 
apply for a line of credit, from said bank upon the security of the present 
and future goods, wares and merchandise of the Company or such portion 
or portions thereof as the said bank may require and said directors may 
give such security in accordance with sections 86, 87 and 88 or other pro
visions of the said Bank Act and amending Acts or otherwise as they 
may deem advisable, and the said directors may from time to time and as 
often as they see fit borrow any sum or sums from the said bank and give 
such security or securities therefor as they may see fit.

6. That the powers conferred on the directors by this by-law shall 
extend to all future directors, and shall apply to all present and future 
sums borrowed or to be borrowed upon the credit of the Company or 
for the purposes thereof and to all the present and future indebtedness 
and liabilities of the Company and to all the present and future property 
and assets of the Company whether specifically referred to in this by-law 
or not, and the directors may at any time or times and without any fur
ther sanction issue said bonds, debentures or other securities, or hypothe
cate, mortgage or pledge the real or personal property of the Company 
as security either for any sum already borrowed or for any sums borrowed 
at the time or any future time or for any portion or portions of the 
present or future indebtedness or liabilities of the Company or otherwise, 
and shall include the power to give any and every security mentioned 
in the Act of the Dominion of Canada known as “The Bank Act” and 
amending Acts, and all said bonds, debentures, hypotheques, mortgages, 
pledges or other securities may contain such general special or extraordin
ary clauses and provisions as the directors may see fit, including a waiver 
of any of the formalities or requirements of the Bank Act or amending 
Acts or any other Act or Acts and a provision allowing the said bank to 
apply any and all payments heretofore or hereafter made as the said bank 
may see fit and to change such application from time to time should they 
see fit, and may be drawn in such form as the directors may see fit.

7. That all or any of said bonds, debentures, hypotheques, mortgages, 
pledges or other securities may be signed by the president, or secretary, or 
any director, or other person appointed by the Board for that purpose, 
and the corporate seal of the Company may be attached, as occasion may 
require, and the same shall be valid and binding on the Company.

8. That the directors may keep a bank account in the name of the 
Company and transact all their banking business with the said '.>ank, and 
the president, or secretary, or any director, or other person or persons 
appointed for that purpose by the Board of Directors, may sign or 
endorse all cheques, bills of exchange, promissory notes and obligations;
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and give all promises and securities and enter into such agreements as may 
be deemed advisable by said president, secretary, or director, or other 
person or persons, in any way connected with said banking business, in
cluding promises and agreements under sections 89 and 90 of the Bank 
Act and either special or general waivers of presentment, protest and 
notice of dishonour of any and all cheques, bills or notes now or hereafter 
discounted or deposited for any purpose by the Company with the said 
bank, or to which they are parties, or in which they are in any way inter
ested, and said president, secretary, director, or other person or persons 
may enter into and transact all banking business either of an ordinary 
or special nature which he or they may deem necessary in the interests 
of said Company.

9. That the general manager or assistant general manager for the time 
being of the said bank, or the agent or acting agent for the time being of 
the said bank at the branch of the said bank, at which the said banking 
transactions, or any of them have taken or shall hereafter take place shall 
be and.they and each of them are hereby authorized for and on behalf of 
the Company and as its attorneys or attorney, to make, sign, seal and 
execute on behalf of the Company all promises, securities and agree
ments which they or any of them may see fit in connection with said 
banking transactions whether under sections 86, 87, 88, 89 or 90 of the 
Bank Act, or otherwise, and such promises, securities and agreements may 
be drawn in such form and contain such provisions as said attorneys or 
attorney may see fit, and the authorities and powers herein contained shall 
be irrevocable as long as the said Company is indebted to the said bank, 
and the said Company hereby ratifies and confirms and agrees to ratify 
and confirm all that may or shall be done in pursuance hereof.

Passed this day of A.D. 190
[Seal.]

ADDITIONAL CLAUSES.

GENERAL COUNSEL.

The general counsel shall be the legal adviser of the corporation and 
shall perform such services as the president, the Board of Directors or the 
executive committee may require, and shall receive such compensation 
as may be determined by the Board of Directors or executive committee.

EXECUTIVE COMMITTEE.
There shall be an executive committee of which the president shall be 

one, of five directors selected by the Board who shall meet at regular 
periods, or on notice to all by any of their own number. They shall advise 
with and aid the officers of the corporation in all matters concerning 
its interests and the management of its business; and when the Board of 
Directors is not in session, the executive committee shall have and may 
exercise all the powers of the Board of Directors.
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The executive committee, unless otherwise provided by the Hoard of 
Directors, shall fix the salaries or compensation of all minor officers.

The executive committee shall keep regular minutes, and cause them 
to be recorded in a book kept in the office of the corporation for that 
purpose, to be read to the Board of Directors at each meeting thereof for 
their information.

SECRETARY.
The secretary shall be ex officio secretary of the Hoard of Directors 

and of the standing committees; shall attend all sessions of the Board; 
shall act as clerk thereof and record all votes and the minutes of all pro
ceedings in a book to be kept for that pur|K)se.

He shall perform like duties for the standing committees when required.
He shall see that proper notice is given of all meetings of the stock

holders of the corporation and of the Hoard of Directors, and shall per
form such other duties as may l« prescribed from time to time by the 
Hoard of Directors, the executive committee or president.

He shall be sworn to the faithful discharge of his duty and shall give 
such bond as may be required by the Hoard of Directors or the executive 
committee.

TREASURER.
The treasurer shall keep full and accurate accounts of receipts and 

disbursements in books belonging to the corporation, and shall deposit 
all moneys and other valuable effects in the name and to the credit of the 
corporation in such depositories as may be designated by the Board of 
Directors or executive committee.

He shall disburse the funds of the corporation as may l>e ordered by 
tfhe Board, the executive committee or the president, taking proper 
vouchers for such disbursements, and shall render to the president, exe
cutive committee and directors at the regular meetings of the Hoard, or 
whenever they may require it, an account of all his transactions as 
treasurer and of the financial condition of the corporation, and at the 
regular meeting of the Board in June annually a like report for the pre
ceding year.

He shall give the corporation a bond in form and in a sum and with 
security satisfactory to the Hoard of Directors, or the executive committee 
for the faithful performance of the duties of his office and the restoration 
to the corporation, in case of his death, resignation or removal from office, 
of all books, papers, vouchers, money and other property of whatever kind 
in his profession belonging to the corporation, and containing such 'other 
provisions as the Board of Directors or executive committee may require, 
and shall perform such other duties as the Hoard of Directors or execu
tive committee may from time to time prescribe or require.

Certificates of stock, when signed by the president or vice-president, 
shall be countersigned by the treasurer. H? shall keep the accounts of
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stock registered and transferred in such form and manner and under such 
regulations as the Board of Directors may prescribe.

PRESIDENT.
It shall be the duty of the president wlien present to preside at all 

meetings of the Board of Directors and of the executive committee; to 
have general and active management of the business of the corporation; 
to see that all orders and resolutions of the Board are carried into effect ; 
to execute all contracts and agreements authorized by the Board; to keep 
in safe custody the seal of the corporation, and, when authorized by the 
Board or executive committee, to affix the seal to any instrument requiring 
the same, which seal shall always be attested by the signature of the presi
dent or vice-president and of the secretary or the treasurer. He may sign 
certificates of stock.

He shall have the general supervision and direction of all the other 
officers of the corporation, and shall see that their duties are properly 
performed.

He shall submit a complete report of the operations and conditions of 
the corporation for the year to the directors at their regular meeting in 

, and to the stockholders at their annual meeting in 
of each year, and from time to time shall report to the directors all mat
ters within If is knowledge which the interest of the Company may require 
to be brought to their notice.

He shall be ex officio a member of all standing committees and shall 
have the general powers and duties of supervision and management usually 
vested in the office of the president of a corporation.

Loss of Stock Cebtificate.

Any person claiming a certificate or evidence of stock to lie issued in 
place of one lost or destroyed shall make an affidavit or declaration of that 
fact and advertise the same in such newspaper, and for such space of time, 
as the Board of Directors or executive committee may require, describing 
the certificate, and shall furnish the corporation with proof of publication 
by the affidavit of the publisher of the newspaper, and shall give the 
Board a bond of indemnity in form approved by the Board, with one or 
more sureties, if required in not less than double the par value of such 
certificate; whereupon the president and treasurer may, at such date, 
after the termination of the advertisement, as the Board of Directors or 
executive committee may designate, issue a new certificate of the same 
tenor with the one alleged to be lost or destroyed, but always subject to 
the approval of the Board of Directors or executive committee.



CHAPTER XVI.

CONTRACTS.

The subject naturally resolves itself into three branches. 
First, the power of the company to contract, for a discussion 
of which the reader is referred to the title “Powers”; secondly, 
the authority of the agent to make the contract; thirdly, the 
form of the contract.

1. POWER TO CONTRACT.
(1) A contract ultra vires of the company is wholly void and 

cannot be enforced or ratified.
(2) A contract not ultra vires of the company, but ultra vires 

of the directors may be ratified by the shareholders, and without 
such ratification may, under certain circumstances, be binding 
on the company by virtue of the rule of estoppel recognized in 
Royal British Rank v. Turquand, ubi. supra.

(3) A contract made before the incorporation of the company 
by some person professing to act on its behalf cannot be ratified 
by the company after its incorporation. Palmer’s Company Law 
5th ed., p. 216.

It is further provided by the Ontario Companies Act, section 
108, that a contract made by a public company before it is en
titled to commence business as specified in that Act shall be pro
visional only and shall not be binding on the company until 
that date and on that date it shall become binding.

These latter words would probably not prevent a contract 
from being impeached on grounds such as fraud, after it shall 
“become binding.”

The question of ultra vires cannot be made to depend upon 
the further question whether a certain contract was or was not 
beneficial to the company. Benefit or no benefit has really no 
bearing upon the question of ultra vires. The circumstance that
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a contract may require for its full or maximum performance an 
increased plant is not in itself sufficient to render the contract 
ultra vires. It would be different if such increased plant had 
been required to carry on a new or different business from that 
then being carried on by the company. National Malleable Cast
ings Co. v. Smith’s Falls, 14 O.L.R. 22.

Where a contract is being entered into on behalf of the com
pany by directors or agents the company should be the party to 
the agreement and the directors or agents in signing should sign 
on behalf of the company.

A company has no power to enter into a contract of surety
ship or guarantee or lend its credit to another unless such power 
is expressly conferred by statute or in its Letters Patent or un
less such a contract is reasonably necessary or is usual in the 
conduct of its business. Colman v. Eastern Counties Ry. Co., 
10 Beav. 1.

Similarly a company has no power to issue or endorse for 
the accommodation of others bills or notes in which it has no 
interest, unless such power is expressly conferred. But if the 
company is authorized to lend money to its customers or others 
as in the case with all Ontario Companies incorporated after 
July first, 1907, it would seem to have an implied power to raise 
the money and make the loan by endorsing the paper of the 
other parties.

Apart from express authorization a corporation has no 
power whatever to enter into a contract of partnership either 
with an individual or with another company. It is obvious that 
a company which enters into a partnership is liable to have the 
management of its affairs taken out of the hands of the direc
tors or officers of the company and to become bound by the acts 
of the other partners. See, however, section 17.

Implied Contracts.

A company like a natural person is liable on an implied or 
quasi-contract as where it receives and uses goods sent to it by 
another or accepts the benefit of services without a valid or ex
press contract to pay for them, or where money is paid by mis-
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take or obtained by it by fraud. American and English Ency
clopedia, vol. 7, p. 767.

Conflict of Laws.

Many of the contracts entered into by a company in carry
ing on business are with parties in another province or 
foreign country or are to be performed outside the province. 
Similarly contracts are frequently entered into respecting prop
erty situate outside the province. The question arises at once 
for consideration as to what law will govern the contract. In 
such a case the parties are at liberty to agree that the law of a 
certain province or country shall govern and such an agree
ment is binding. Jacobs v. Credit Lyonais, 12 Q.B.D. 600.

If there is no express agreement the intention of the parties 
will be ascertained by inference. Jlamlyn v. Talisker (1894). 
A.C. 202. And the law of the country where the contract is 
made will primé facie govern. South African Breweries v. 
King (1900), 1 Ch. 273.

Preliminary Contracts.

An express provision in the Letters Patent that the company 
may assume a preliminary contract will not render it binding 
on the company. With such provision in the Letters Patent the 
company may by resolution assume the burden of the contract 
upon incorporation but not otherwise.

A person purporting to contract as a trustee or act for a 
company to be incorporated is personally liable upon the con
tract. Re Northumberland Avenue Hotel, 33 C.D. 16; Kelner 
v. Barter, 2 C.P. 174. And the subsequent adoption by the com
pany does not relieve the agent or trustee from liability unless 
there is a novation. Scott v. Lord Ebury, L.R. 2 C.P. 255.

In preparing such an agreement, to obviate the liability 
which would otherwise attach to the agent or trustee, it is usual 
to provide that if the agreement is not ratified or adopted by 
the company within a certain time then the agent or trustee may 
rescind.
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Mr. Palmer calls attention to the following points which may 
arise for consideration in preparing preliminary contracts :—
(a) On the sale of a business.

Are the book debts to be included ^ Are any of them badT 
Is allowance to be made for bad debts T Will the vendor guar
antee the book debts ? If they are to be excluded from the sale, 
is the company to collect them? Is the stock-in-trade to be in
cluded at a fixed figure, or to be taken over at a valuation? Is 
the sale to take effect from the date of the agreement, or from 
the time fixed for completion or from some past date? Is the 
vendor to be precluded from competing with the company? Is 
the business to lie carried on till completion on behalf of the 
vendor or on the company’s behalf?
(b) On the sale of a patent.

Are improvements to be included in the sale? Are further 
inventions which would not properly be described as mere im
provements to be included ? Are foreign patent rights to be 
included ? Is the vendor to be bound to give information as to 
improvements? Is the patent-valid? Is the purchaser to be at 
liberty to take any opinion as to its validity before completion, 
and to rescind if the patent be pronounced invalid?
(c) On the sale of a mine.

Is it to be examined by an independent expert before com
petition ? Is there a good title ? If the property is abroad, can 
the company hold it, and is the purchase to be completed abroad 
or at home? If abroad is the purchase money to be sent abroad, 
or is it to be paid here to trustees pending information as to 
the title and transfer having been completed ?
(d) On the sale of a concession.

Is it valid? Can it be vested in the company with or without 
consent; and in the former case, what is to be done if the con
sent cannot be obtained ?
(e) On any sale.

Is there to be power to rescind if the company does not float, 
and who is to pay the preliminary expenses ?
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2. AUTHORITY OF AGENT.

A company being an incorporeal person must act through its 
agents. The directors and officers of the company are its agents, 
but are not necessarily the only agents of a company. It is usual 
for them to employ other persons to act for the company, and 
such persons will have power to bind the company within the 
limits of their agency. Their authority cannot, as a rule, be 
denied unless their employment is beyond the power of the direc
tors or unless they have been irregularly employed, and the 
person dealing with them had notice of the irregularity. Thomp
son v. Brantford Electric Co., 25 A.R. 340, and see also Ontario 
Western Lumber Co. v. Citizens Telephone Co., 32 C.L.J. 237 ; 
Bain v. Anderson, 27 O.R. 369.

In the case of National Malleable Co. v. Smith's Falls, 14 
O.L.R. 22, the validity of a contract entered into by the managing 
director of a company was considered.

In that case no by-law had been passed defining the general 
powers of the Board of Directors or of the managing director 
except as to borrowing for the purposes of the company. The 
managing director without consulting the Board and without 
any subsequent ratification by the Board signed a letter agreeing 
to furnish the plaintiffs in the action with a special line of goods. 
He knew that in order to carry out his contract a substantial ex
tension of the company’s plant and premises would be necessary 
and the plaintiffs also knew this. It was held that in the absence 
of bad faith or notice that the plaintiffs were entitled to assume 
that the managing director was authorized to enter into the 
agreement, it being one in regard to which the Board 
would have had power to bind the company. The Court of 
Appeal said that the contract being one which the Board of 
Directors could have entered into they could have authorized 
the manager of the company to do so on behalf of the company. 
Accordingly in the total absence of bad faith or motive, the plain
tiffs were entitled to assume that he had been duly clothed with 
the real authority which he was ostensibly exercising in entering 
into the contract in question. See also Duck v. Tower Oalvaniz-
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tug Co. (1901), 2 K.B. 314; Sheppard v. Bonanza Nickel Co., 
25 O R. 305.

Contracts Between Companies Having Co-directors.

The settled American doctrine seems to be that there must be 
a quorum of directors in both companies not disqualified from 
acting by reason of being directors in both companies, and where 
the directors of two companies are the same, contracts are treated 
as being voidable. Where the agent negotiating the contract is 
an officer of both companies, such contracts are regarded as being 
capable of ratification.

Under the Ontario Act a director is not deemed to be inter
ested in a contract nor disqualified from voting or liable to 
account by reason of his holding shares or being a director in 
any other company with which a contract is made or contem
plated. See section 89.

3. FORM OF CONTRACT.
The principal question arising in connection with the form of 

contracts ia the necessity of the corporate seal. Care must be 
taken to shew on the face of the contract that the person or 
persons signing are acting for the company. Words should be 
inserted in the body of the agreement or in the description of 
the parties to that effect. See Oadd v. Houghton, 1 Ex. Div. 
357. A company may be bound by an oral contract as in case of 
an individual, but in all cases within the Statute of Frauds con
tracts must be in writing to he enforceable.

Where a contract or the material particulars of a contract 
has been spread on the minutes of the company and the minutes 
have been signed by the president, this has been held to be a suf
ficient writing to satisfy section 4 of the Statute of Frauds. Jones 
V. Victoria Craving Dock Co., 2 Q.B.D. 314.

So a resolution expressed to be for the remuneration of an 
officer of the company was held sufficient to form a contract 
when acted upon which will bind the company in case of direct 
action to recover payment. Fayne V. Langley, 31 O.R. 254.

16—COMCAST LAW.
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And see Swabey v. Port Darwin Oold Mining Co. (1889), 1 
Magone’s Co.’s Acts, Rep. 385, and Orton v. Cleveland Fire 
Brick and Pottery Co. (1865), 3 H. & C. 868; but see Wright v. 
Peruvian Ouano Co., Ex p. Kemp (1894), 3 Ch. 690, at p. 701.

Seal.

The right to use the corporate seal is usually vested in the 
directors. Where the by-laws of the company do not expressly 
deal with the matter the power is derived from general clauses 
giving them power to make by-laws, to regulate the conduct of 
the affairs of the company.

The executive officers of the company are presumed to be 
entitled to use the corporate seal. Re Barned’s Banking Co., 
3 Ch. 105. And where the document on its face appears to be 
regular the burden of proving the contrary is on those who 
allege the irregularity. Clark v. Imperial Oat Co., 4 B. & Ad. 
315.

Where a contract is produced under the seal of the com
pany, the seal is presumed to be regularly affixed. Woodhill v. 
Sullivan, 14 C.P. 265; Fell v. South, 24 U.C.R. 196. And even 
where the contract is signed without proper authority as where 
no directors of the company have been regularly appointed or no 
resolution passed authorizing the contract if of a special nature, 
this will not be allowed to prejudice third parties, provided, 
however, that they have no notice of any irregularity. D’Arcy 
v. Tamar Ry. Co., L.R. 2 Ex. 158, and see Duck v. Tower Gal
vanizing Co. (1901), 2 K.B. 314. The power existing, the Courts 
will not scrutinize as to how it came to be formerly carried out 
in the face of a duly authenticated and properly drawn instru
ment under the corporate seal. Sheppard v. Bonanza Nickel Co., 
25 O.R. 309; Taunton v. Sheriff of Warwickshire (1895), 2 
Ch. 319; McKaiii v. Canadian Birkbcck Co., 7 O.L.R. 341.

But where the corporate seal was affixed fraudulently by the 
secretary it was held that the company was not bound nor 
estopped from setting up the fraud. Ruben v. Great Fingall Co. 
(1904), 2 K.B. 712.
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The rule in Royal British Bank v. Turquand does not apply 
in cases of non-trading corporations and it has been held that an 
instrument executed by such corporation the seal must be regu
larly affixed, otherwise the instrument is inoperative. Mayor v.
Bank of England, 21 Q.B.D. 160; Freehold Land v. Nuffield 
(1897), 2 Ch. 608.

The affixing of the corporate seal imports delivery and the 
deed is primi facie operative from the time that the seal is 
affixed. London Freehold v. Nuffield (1897). 2 Ch. 608.

Necessity fob Seal.

The question of the necessity of the corporate seal has re
cently been discussed by the Ontario Court of Appeal in the case 
of National Malleable Castings Co. v. Smith’s Falls, 14 O.L.R.
22. The following statements are taken in the main from the 
very aille judgment of Mr. Justice Garrow in that case.

The common law was strict that all contracts by a corporation 
must be executed under the common seal, but it was early de
parted from in the case of commercial or trading companies in 
matters of trivial or everyday occurrence, and this departure 
widened until it included practically all executed contracts 
which with a seal would have been lawful.

But in the ease of executory contracts, although the apparent 
tendency has been towards greater freedom, it cannot be said 
that the Courts have yet fully approved of placing them entirely 
in the same category with executed contracts.

The furthest advance in this direction was made in the case of 
South of Ireland Colliery Co. V. Waddle, L.R. 3 C.P. 463, 4 C.P. * 
617. In that case a contract had been made by the defendants 
with the plaintiffs to supply a pumping engine required in 
the plaintiffs’ operations, and the plaintiffs had paid a part, but 
not all, of the price. The action was brought to recover damages 
for a failure to deliver the engine, and the defence was the 
absence of the plaintiffs’ corporate seal. The broad rule there 
laid down is that a trading corporation may be bound by any 
and all contracts entered into for the purpose for which it was 
incorporated, although not under the corporate seal, a rule said
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by Pollock, C.B., in Australian Royal Mail Steam Navigation Co. 
v. Marzetti (1855), 11 Exch. 228, to be founded on justice and 
common sense.

With this may be compared the judgment in Wingate V. 

Enniskillen Oil Refining Co. (1864), 14 C.P. 379, where an 
opposite conclusion was reached in a case resembling the present. 
But that decision was before the case of South of Ireland Colliery 
Co. v. Waddle. In the Supreme Court of Canada, it is true in a 
municipal case, and upon an executed contract, the South of 
Ireland Colliery Case was referred to with unqualified approval 
by Gwynne, J., in whose judgment the majority of the Court 
concurred, in the case of Bernardin v. Municipality of North 
Dufferin (1891), 19 S.C.R. 581, at page 610. On the other hand, 
in The Garland Manufacturing Company v. The Northumberland 
Paper Co. (1899), 31 O.R. 40, a Divisional Court, according to 
the head-note, fully maintained the old distinction between execu
tory and executed contracts and apparently declined to follow 
or at least distinguish the South of Ireland Colliery Case. The 
case, however, really proceeds upon the special facts which 
brought it within Finlay v. Bristol and Exeter R.W. Co. (1852). 
7 Ex. 409, a decision which it was held was not overruled by the 
South of Ireland Colliery Case, apparently also the view of 
G wynne, J., who while explicitly approving of the judgment in 
the last mentioned case in the same judgment, page 598, treats 
the earlier case of Finlay v. Bristol and Exeter R.W. Co. as still 
good law. That, like the case of the Garland Manufacturing 
Company v. Northumberland Paper Co., was an action to recover 

money for the use and occupation of land, and the Court refused 
to infer from the circumstances a contract to pay, where the land 
had not in fact been occupied. The learned Judge goes on to 
say:—

“There may be reasons for refusing to imply a parol contract 
in the case of a trading corporation which would under similar 
circumstances be implied between individuals. The cases before 
referred to of Finlay v. Bristol and Exeter R.W. Co., and the 
Garland Manufacturing Company v. Northumberland Co., are 
no doubt authorities for that position, but if the before-quoted
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rule laid down in the South of Ireland v. Waddle Case is to be 
fully adopted, and I think it should be, these cases seem to me to 
be at least illogical survivals in fact of the older and narrower 
rule of the common law. For if a trading corporation may be 
bound by an express contract not under seal, I am unable to 
understand why it should not also be bound by a similar con
tract implied by law in the interests of justice always providing, 
of -course, that the contract to be implied would have been un
objectionable if it had been under seal.

In the Bernardin Case, Mr. Justice Gwynne has laid down the 
following proposition :—

“When a corporation aggregate have by their managing body 
procured work to be done within the purposes for which the cor
poration was created, under a parol contract and when the 
managing body of such corporation has accepted the work as 
completed under the parol contract, and the corporation have 
received the benefit thereof, it would be a fraud on the corpora
tion to resist payment of the price or value of the work upon the 
ground that the contract was not executed under their corporate 
seal and therefore unless by some express statutory enactment 
to the contrary governing the particular case, they cannot upon 
any principle of justice and sound sense, be permitted to do so 
either in Courts of law or equity, whose principles as to the pre
vention of committing such a fraud are identical.”

In another case it was said that contracts not under the cor
porate seal with trading corporations relating to purposes for 
which they are incorporated or apparently formed, and of such 
a nature as would induce the Court to decree specific perform
ance thereof if made between ordinary individuals will be en
forced against them. Ontario Western Lumber Co. v. Citizens 
Telephone Co (1896), 32 C.L.J. 237; Thompson v. Brantford 
Electric Co., 25 Ont. A.R. 340; Finlay v. Bristol & Exeter R.W. 
Co. (1852), 7 Ex. 409, discussed and followed. Oarland Co. v. 
Northumberland Taper Co., 31 O.R. 40.

Appointments of an important character such as that of a 
manager of a company, in order to be binding must be under
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seal and should be made by by-law. Birney v. Toronto Milk Co., 
1 O.W.R. 736. See also Gold Leaf Mining Co. v. Clark, 6 
O.W.R. 1035.

SYNDICATE AGREEMENT FOR PURCHASE AND RESALE OF
MINKS.

Heads of Agreement.
1. A syndicate is hereby established for the purpose of acquiring the

mines situate at , and known as the mines, and of
disposing of the same at a profit. The capital of the syndicate shall be 
$ , and shall be considered to be divided into shares
of $ each. The holders for the time being of the shares shall
be members of the syndicate. Each of the subscribers is to be entitled to 
the number of shares set opposite his signature. The shares are to be 
transferable, but not divisible. A transfer must be registered.

2. In entering into the contract dated for the acquisition
of the said mines, A., one of the subscribers hereto, shall lie deemed to 
have been acting on behalf of the syndicate, and the syndicate shall forth
with repay him the deposit, and shall indemnify him against his liabilities 
under the contract.

3. A. and B. shall be managers of the syndicate, and shall hold the 
properties of the syndicate in trust.

4. $ per share shall be paid to the managers forthwith, and
they may from time to time make calls on the members in proportion to 
their shares, but no member is liable to pay more than the amount of his 
shares.

5. All moneys paid to the managers in respect of calls or otherwise 
shall be applied for the purposes of the syndicate.

6. The managers shall have the entire control of the alTairs of the 
syndicate, and may conduct the same in such manner as they think best.

7. It is expressly declared that the managers, if they think, fit, (a) 
may sell the mines to a person, or firm, or Company; (6) may form and 
float, or procure the formation and floating, of a Company to purchase 
the mines; (c) may fix the price and agree to accept any part of it in 
fully paid-up shares, debentures, or otherwise ; (d) may keep the mines 
going until disposed of.

8. The managers may convene meetings of the syndicate to deliberate 
and decide on any of the affairs of the syndicate : every share to confer one 
vote: majority to decide : votes may be given in person or by proxy. 
Three days’ notice of each meeting to be given.

9. The consideration for sale or disposition of the mines shall be ap 
plied, first, in paying all debts and liabilities of the syndicate : secondly, 
in repaying any capital contributed by the members in respect of their 
shares : thirdly, the surplus shall be divided amongst the members in pro
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portion to their shares. And for the purposes of this clause the managers 
may convert into money any shares, debentures, or other specific assets, 
and may divide any such assets in specie, and make such other arrange
ments for adjusting the rights of the members as they think fit.

10. Notices to each subscriber may be given by post, addressed to him 
at his address below mentioned. Notice so given to be deemed served 
twelve hours after posting.

Dated the day of

OPTION ON MINE.
Agreement for purchase of mine to be turned over to a Company.

Payment in instalments. See next form.

This agreement made this day of
Between

hereinafter called the vendor.
Of the First Part.

hereinafter called the purchaser.
Of the Second Part.

Witnesseth that the vendor agrees to sell and the purchaser agrees to 
buy all those certain parcels or tracts of land situate, lying and' being in 
the Township of , in the District of , which may be de
scribed as , for the price or sum of $ payable in
the manner hereinafter provided, and for the further consideration here
inafter contained.

The vendor agrees to deposit on or before the day of
a deed or transfer of the said lands to the purchaser, with the Trust Com
pany, in escrow and on such deposit being made, but not before the 
day of , the purchaser shall pay to the said Trust Company the
sum of $ ; within days after the said payment is
made, the purchaser agrees to pay to the said Trust Company, the further 
sum of $ and the said Trust Company shall hold the said sum
of $ to the credit of the purchaser until the vendor shall have
deposited with the said Company a certificate of title to the said lands 
vesting a clear title thereto in the vendor. The vendor agrees to deposit 
said certificate of title as soon as he receives same from the Lands Title 
Office. Upon the deposit of the said certificate the Trust Company shall 
forthwith pay over to the vendor the said sum of .$

The purchaser shall make a further payment to the said Trust Com
pany of $ within days. The purchaser shall not.
however, be under any liability to pay over the said sum of $ 
until the said certificate of title shall have been so deposited as aforesaid. 
The said Trust Company shall forthwith upon the receipt of the said sum
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of $ pay over the same to the vendor without any deduction
or abatement of any kind whatsoever and deliver to the purchaser the 
said deed or transfer and certificate of title.

The purchaser shall have the right to prepay any or all of the said 
instalments at any time without notice or bonus.

Should the purchaser not pay the said sums of money as are herein 
provided to the Trust Company, the Trust Company shall forthwith, after 
default has been made in any payment, return the said deed or transfer 
to the said vendor and this agreement shall thereupon be at an end and the 
purchaser shall have no claim to have any payments of money theretofore 
made repaid to him nor any claim or right under this agreement or other
wise, it being agreed that all payments made before default shall, when 
paid become absolutely the property of the vendor.

And as further consideration, the purchaser agrees to incorporate a 
Company under the laws of Ontario, to be called the Mining
Company, Limited, or such other name as the purchaser shall elect, to 
acquire the said property, such Company to have an authorized capital 
of $ divided into shares of one dollar each.

The purchaser agrees to convey the said property so soon as he shall be 
entitled so to do to such Mining Company for such consideration as may 
be agreed upon between him and the said Company.

The purchaser further agrees that as a further consideration for this 
sale, he or the said Company will so soon as any stock in the said Com
pany shall have been allotted, pay to the purchaser $ to be paid
by the delivery of shares of the said Company, to be valued at the price 
at which said shares are first bona fide offered to the public in the open 
market, that is, if the shares are so offered at a discount of 
cents on the dollar, the purchaser shall receive shares of said
stock under this clause.

As a further consideration, the purchaser agrees to sell and deliver to 
the vendor shares of the said stock at par at any time within

days after the last instalment of the said $ shall have
been paid under this agreement, but the vendor shall not be bound to 
purchase said stock.

Provided always that if for any reason the vendor is not ready to 
deposit the said deed or transfer and certificate of title with the Trust Com
pany, on or before the day of the time for payment of the
instalments hereinbefore provided shall be extended for as many days as 
shall elapse between the day of , and the time when
the vendor is ready to so deposit the said deed and advises the Trust 
Company to that effect.

The purchaser agrees that he will not register in the Land Titles Office 
at or elsewhere until the full payment of $ to the
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vendor as herein provided, any caution or other document against the said 
property and in case of such registration this agreement shall thereupon 
come to an end and be absolutely void at the option of the vendor.

Time shall be of the essence of this agreement in all respects.
The purchaser shall be liable for ajid shall pay all charges of the said 

Trust Company, in connection herewith.
In witness whereof the parties hereto have executed this agreement.

Signed, Sealed and Delivered 
In the presence of

SALE OF MINING LANDS TO COMPANY.

Option to vendor to transfer property to a second Company in such a case 
giving an option on shares in the second Company to the first Com-

(See previous form.)
This agreement made the day of
Between

hereinafter called the vendor.
Of the First Fart.

Limited (no personal liability), a Company incorporated 
under the laws of Ontario and having its head office at the City of 
Toronto, hereinafter called the “Company."

Of the Second Part.

Whereas the vendor has acquired under certain agreements all those 
certain parcels or tracts of land and premises situate lying and being in 
the Township of , in the District of , described as fol-

And whereas the Company has been formed with an authorized capital 
of dollars divided into shares of one dollar each.

And whereas the parties hereto have entered into certain agreements.
Now, therefore, in consideration of the premises and of the mutual 

covenants and agreements hereinafter contained and of the sum of one 
dollar now paid by the Company to the vendor, the parties hereto agree 
as follows:—

1. The vendor agrees to sell and the Company agrees to buy.
Firstly: All the right, title and interest of the vendor in and to the 

hereinbefore described property, lands and premises;
Secondly: All machinery, plant, fixtures, tools, supplies and all other 

chattels of every kind and description in or upon the said premises and 
used in operating and in connection with the mining operations carried on 
on the said lands and premises;
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Thirdly : All ores, minerals, metals and other products of the said min
ing operations heretobefore carried on on the said lands "and premises.

2. The agreement for sale and purchas» contained in the next herein
preceding paragraph shall be carried out at the option of the vendor and 
if carried out the purchase price of the said lands, premises, goods and 
chattels shall be the sum of dollars of lawful money of Canada
which said sum shall be paid and satisfied by the issue to the vendor of

shares of fully paid-up and non-assessable stock of the Company 
of the total par value of dollars.

3. The said shares of stock shall be allotted and issued to the vendor 
as follows:

(а) Upon the delivery by the vendor to the Trust Com
pany of transfers in proper form of all his right, title and interest in and 
to said properties he shall be entitled to receive shans of
fully paid and non-assessable stçck.

(б) After the vendor shall have made or caused to lie made a further
payment to on account of the purchase price of the properties
of $ which payment is due and payable on or before the
day of , he shall be entitled to receive and to have issued to
him by the Company further certificates of fully paid and non assessable 
stock to the number of

(c) Upon payment of the balance of the purchase money to said
on or before the day of , being $

the vendor shall be entitled to have issued to him further fully paid and 
non assessable shares of stock to the number of being the full
balance of the said shares.

(d) If the said instalments of purchase money payable to said
shall be prepaid in part, the vendor shall be entitled to have issued to 
him by the Company certificates of stock, which at the price of 
cents per share would be equal in amount to the amount so paid in part 
to the said

4. The vendor shall notify the Company on or before the day
of , if he is prepaid to carry out the said agreement of sale and
purchase, and if he should not be prepared to carry same out, he hereby 
agrees with the Company that he will forthwith transfer the herein 
described property to , Limited, a Company incorporated under
the laws of Ontario with a capital of $ divided into shares of
$1. each, in consideration of the issue to him of at least shares
of fully paid-up and non-assessable stock of the said Company.

5. If the vendor should make the transfer provided in the next pre
ceding paragraph he agrees that he will immediately give an option to the 
Company for the purchase of all of the said shares so issued to him.

6. The said option shall give the right to the Company of purchasing 
the said shares of stock for a sum of money equal to the par value of the 
said shares of stock.



FORMS: SALE OF MINE. 251

7. The said option shall be a good sufficient and binding option and
shall give the Company the right to purchase the said shares of stock at 
any time within months from the date of such option. The
sum of money so to be paid for the said shares of stock shall be paid and 
satisfied by the issue to the said vendor of a number of shares of the 
capital stock of the Company equal to the number of shares of ,
Limited, before referred to and which are to be issued to the vendor in 
consideration of the said transfer to the latter Company.

8. If the vendor shall transfer the above lands to , Limited,
in consideration of the transfer to him of the said shares of stock, the 
Company agrees that instead of taking an option upon the said shares 
of stock as above provided it will at the option of the vendor purchase the 
said lands and premises from the said , Limited, for the price
or sum of dollars to be paid and satisfied by the issue to the
latter Company or its nominees shares of the capital stock
of this Company of the par value of one dollar each, which shares of stock 
shall be fully paid and non assessable.

9. The vendor agrees that he will notify the Company in writing on or
before the day of , which course he desires to pursue
and the transaction shall be then carried out in the manner indicated.

10. The Company shall be entitled to possession of the said lands, 
premises, machinery, plant, fixtures, tools, supplies, ore, minerals and other 
chattels above referred to and with the full right to mine and work the 
said property and to ship and sell at their own cost and for their own 
benefit the mineral products thus won as soon as the vendor shall be so 
entitled.

11. The vendor agrees that in case of a transfer of the said lands and 
premises, goods and chattels to the Company whether by himself or by

. Limited, to be incorporated he will cause to be delivered good 
and sufficient deeds and transfers or bills of sale as may be necessary in 
the option of counsel to effectually vest all the said property and assets 
in the said Company, such documents, however, to be prepared at the ex
pense of the Cpmpany.

12. This agreement shall enure to the benefit of and be binding upon 
the parties hereto, their heirs, executors, administrators, successors and 
assigns.

As witness the hands of the vendor and the corporate seal of the Com
pany attested by the signatures of the proper officers thereof thereunto 
fully authorized the day and year first above written.

Signed, Sealed and Delivered 
In the presence of
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AGREEMENT TO PURCHASE MINING LANDS; PAYMENT IN CASH 
AND SHARES IN COMPANY TO BE INCORPORATED. 

SHARES TO BE HELD BY TRUSTE!| OUAft- 
ANTEE OF TITLE.

This agreement made in triplicate the day of
Between
The Mining Company, Limited, a Company incorporated under the laws 

of the Province of Ontario and having its head office at the City of 
Toronto, herein after called the Comp. ny.

Of the First Part.

William Blank, of the City of Toronto, in the Province of Ontario, 
Esquire, hereinafter called the purchaser.

* Of the Second Part.
Whereas the Company is the owner of the hereinafter described mining 

claims situated in the Township of , in the District of
and being described as follows:—

Parcel 1. Etc.
And whereas the Company has agreed to sell the said mining claims 

to the purchaser for the considerations hereinafter expressed, and the 
purchaser has agreed to buy the same from the Company upon the terms 
hereinafter mentioned and subject to the provisions hereof.

Now, therefore, this agreement witnesseth that the Company for itself 
and its successors agrees to sell, assign, transfer and set over to the pur
chaser all its right, title and interest in and to all of the said mining 
claims, lands and premises above described and upon the terms and condi
tions herein set out, namely:

1. The purchase price of the said parcels, one and two shall be the
sum of $ together with 150,000 shares of fully paid and non
assessable stock of a Company to be incorporated by the purchaser with 
an authorized capital of $ divided into shares of one dollar
each, or per cent, of the authorized capital stock of such
Company.

2. The purchaser agrees forthwith to procure the incorporation of the
Company under the Ontario Companies Act and the Ontario Mining Com
pany’s Incorporation Act with an authorized capital of $ divided
into shares of one dollar each, and immediately upon incorporation, the 
herein described property shall be transferred by the purchaser to the 
said Company in consideration of shares of fully paid and non
assessable stock of the said Company.

3. The said shares shall be issued in the name of ,
as trustee, subject to the terms of this agreement and shall be deposited 
with the Trust Company in escrow and subject to delivery to the
purchaser or to re-delivery to the Company, as the case may be, pursuant 
to the terms of this agreement as hereinafter set out.
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4. The purchaser shall pay or cause to be paid to the Company the
said purchase price of $ as follows:—$ in
cash on or before the execution of this agreement; $ in thirty
days from the date hereof ; $ in sixty days ; $ in 90 days,
and the balance of $ in 120 days from the date hereof, with the
privilege to the purchaser of prepaying any or all of the said payments 
at any time without notice or bonus and the said 150,000 shares of stock 
shall be delivered to the said Company at the time of making the last of 
the cash payments above referred to. Provided that the purchaser shall 
have the right to pay an additional sum of $ in cash in lieu of
delivery of the said shares of stock.

5. On payment of the said first payment, the purchaser shall be en
titled to the delivery to him by the Trust Company of of such
shares, held in escrow as above set out ; on payment of the further sum of 
$ within thirty days from the date hereof, the purchaser shall
lie entitled to delivery of additional shares; on payment of an
additional sum of $ in ninety days from the date hereof, the
purchaser shall be entitled to delivery of an additional shares ;
and payment of a further sum $ within 120 days from the date
hereof, the purchaser shall be entitled to the delivery of the balance of

shares, so held in escrow.

6. Immediately upon incorporation of the proposed Company under
the name , Limited, or such other name as shall be adopted, the
Company agrees to execute good and sufficient deeds and transfers under 
the Mines Act or otherwise, to fully and effectually vest in the Company 
the above described mining claims, mines, lands and premises, together 
with all minerals, or mineral products, if any, already mined therefrom, 
which may happen to be lying in or upon the said lands, and together with 
all buildings, plant, tools, fixtures and supplies which may happen to be 
in or upon the said property, and contemporaneously with the delivery of 
the said transfer, the purchaser shall cause to be delivered to said trustee 
the said certificates for shares of stock of the proposed
Company.

7. The said proposed Company shall be entitled, upon the execution 
of the transfers to immediate possession of the said lands and premises 
with the full right to mine and work the same at its own expense and to 
ship and sell at its own cost and for its own benefit the mineral products 
so won.

8. Provided, however, and it is expressly agreed by and between the 
parties hereto that time shall be the essence of this agreement. And that 
in the event of the purchaser failing or omitting to pay any of the said 
payments hereinbefore set out when the same shall become due and payable, 
the Company shall be entitled to claim any or all shares of stock left in
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the hands of the trustee at the date of such default, and to retain the 
same for its own use and benefit, and the purchaser shall have no further 
right to claim or demand any of such stock.

9. And in case of such default as aforesaid the said trustee shall upon 
demand of the Company or its officers deliver the said stock undisposed 
of as aforesaid to the Company.

10. The Company guarantees that it has an absolute right to the said 
mining claims herein described and each of them and that they have each 
and everyone passed inspection or been allowed by the Minister of Mines 
and that the Company has the absolute right to obtain patents for each 
and every one of said claims upon completing the necessary work required 
by the Mines Act, and upon payment of any dues, charges, fees properly 
payable to the Crown on that behalf.

11. And the Company further guarantees that that there are no out
standing or adverse claimants to the said parcels or claims or any of them, 
or any liens, charges or encumbrances if any kind effecting the same or any 
easements of any kind or description effecting the same.

12. And the Company further agrees that it will confirm this agreement 
at a regularly held meeting of directors to be called immediately and to 
be held not later than ten days from the date hereof, and will if required 
by the purchaser ratify same at a special general meeting of shareholders 
of the Company, and the president and secretary being the signatories to 
this agreement, hereby personally undertake to have carried out by the 
Company, the provisions of this paragraph and the terms of this agree
ment generally.

13. Provided that upon the failure of the Company to have this agree
ment ratified and confirmed as above provided or upon the refusal or fail
ure of the Company to hand to the purchaser patents of all the above 
described property within days from the date hereof, this agree
ment shall, at the option of the purchaser his heirs, executors, administra
tors or assigns, become null and void and lie or they shall be entitled to 
re payment of the moneys paid hereunder upon executing or causing to be 
executed a re-transfer of said properties to the Company.

14. It is understood and agreed that this agreement shall enure to the 
benefit of and be binding upon the parties hereto, their heirs, executors, 
administrators and assigns.

In witness whereof the parties have executed this agreement.

Signed, Sealed and Delivered 
In the presence of
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MINING LEASE WITH OPTION TO PURCHASE.
Between

, a Company incorporated under the laws of Ontario, and 
having its head office at the City of Toronto, hereinafter called the

Of the First Part.

, of the City of Toronto, in the Province of Ontario, and 
hereinafter called the lessees.

Of the Nccotui Part.
1. The lessors demise and lease to the lessees, all the mines, veins and 

beds of ore whatsoever in and und< r all those lands situate in the Town
ship of , in the District of , and known as ,
and, secondly, all houses, buildings, shafts, drifts, ways, watercourses, 
and all other works and conveniences to the said mines now belonging to 
the same or used therewith.

2. The lessees may enter upon the said lands and search for, dig, work 
and obtain for their own benefit, the demised minerals and ores and dis
pose of them, subject to the royalties and rentals herein provided for.

3. They may erect and build such engines, buildings and machinery, 
and sink, make and drive such shafts, levels, drifts and other works, whe
ther below or upon the surface of the lands as may be necessary or con
venient, and generally may do all things which may be convenient or 
necessary for working and getting out the demised minerals, and for 
carrying away and shipping same.

4. The said premises shall be held by the tenants from the
day of , for the term of five years, determinable as hereinafter
provided.

5. The consideration for these premises shall be the payment by the
lessees to the lessors of the sum of $ in cash u|>on the execu
tion and delivery of this indenture.

6. The lessees shall further pay and render to the lessors 25 per cent, 
of the net proceeds of the first car of ore shipped or otherwise disposed 
of by the lessees; 30 per cent, of the net proceeds of the second car and 
35 per cent, of the net proceeds of the third car and of all subsequent 
shipments or sales of ore by the lessees. The lessees hereby agreeing, to 
ship all ore as mined to a smelter and to make returns or payments as 
above, to the lessors immediately upon receipt of the returns from the 
smelter.

7. It is understood and agreed between the lessors and the lessees, that 
in the event of the option hereinafter set out, being exercised by the 
lessees, and the property purchased by them, then all moneys paid by the 
lessees to the lessors under the preceding paragraph, shall he deemed and 
taken to have been paid on account of the said purchase price, and shall 
be deducted from suen price.
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8. The lessees, for themselves, their heirs, executors, and assigns hereby 
jointly and severally covenant with the lessors as follows:—

(1) To work the demised mines, veins, and beds of metals and ores
effectually and without intermission, save only when the working is inter
rupted by inevitable accidents, or strikes or trade disputes, and to employ 
in such work, not less than miners per day during the months
of November, December, January, February, March and April in each 
year, and not less than miners per day during the remaining
months of the year, and to carry on such work in a skilful and workman
like manner, according to the beat and most improved methods of working, 
practised in similar undertakings in the district, so that the whole of the 
said lands and metals and ores thereunder may be fully searched, tried 
and worked.

(2) To wash, dress and make merchantable all metals and ores got by 
virtue of these presents, as soon as practicable after same have been 
got:

(3) To weigh or cause to be weighed, upon some part of the said lands, 
all such metals and ores, and nqt to remove or suffer to be removed any 
such metals and ores until they have been weighed as aforesaid, and to 
give to the lessors or their agents a memorandum in writing of the re 
suit of each of such weighings forthwith after the completion of same.

(4) To ship all such metals and ores to a smelter so soon as it may 
be possible or expedient to do so, provided that no such shipment shall be 
made within ten days’ notice in writing to the lessors, and upon receipt 
of the cash or bullion or other returns from the smelter to pay or render 
to the lessors their just proportion of the same.

(5) To pay and discharge all existing and future rates, taxes and as
sessments, composed or charged upon the demised premises, and any metals 
or ores got therefrom. Provided that the lessees shall be at liberty to 
deduct the royalties of and payable to the Government upon ores from the 
returns from the smelter before computing the percentage of such returns 
payable to the lessors hereunder.

(6) To keep all buildings, workshops and plant in good and substant
ial repair, and to observe in every respect the provisions of the Ontario 
Mines Act and Amending Acts, and any regulations made thereunder, and 
to keep the buildings thereon insured to their full insurable value.

(7) To permit the lessors, their servants or agents, at all reasonable 
times to enter up >n the demised mines and premises to inspect and examine 
the same.

(8) To keep accurate plans of the workings of the mine, and also 
proper books of account.

(9) Not to assign or sub let the demised premises or any part thereof 
without the previous consent in writing of the lessors.

(10) At the determination of the tenancy, to deliver up the demised 
premises with the buildings, machinery, plant, fixtures therein or upon 
or under the said lands, in good and substantial repair.
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0. It is further agreed that if any part of the royalties hereby reserved 
shall he unpaid or undelivered for thirty days after the same should l>e 
paid or delivered, or if the lessees, or either of them, shall become in
solvent, or if any covenant, on the lessees’ part shall not be performed, then 
and in any of such cases, it shall be lawful for the lessees, at any time to 
re-enter upon the demised premises, or any part of them, in the name of 
the whole, and thereupon, this demise shall absolutely determine, but with
out prejudice to the rights of the lessors in respect of any breach or non- 
observance of the convenants herein con'lined.

10. It is further agreed that the lessees shall have an option to pur
chase the demised premises at any time prior to . Such option
shall be exercised by delivering a notice to the secretary-treasurer of the 
lessors, accepting the option, and agreeing to purchase said premises.

11. The purchase price shall be the sum of $ . Provided
that if said option is exercised on or before the day of ,
the purchase price shall be $ , and the lessees shall be entitled
to be credited on account of the said purchase price with all royalties 
paid or payments made by them from the proceeds of the sale of metals 
and minerals as above set out.

12. In case the said option is exercised the purchase price shall be pay
able as follows : $ forthwith after giving such notice, ari the
balance payable at the rate of $ on the first day of ,
and each succeeding i nth until the whole amount shall be fully paid and 
satisfied.

13. Time shall strictly of the essence of this indenture and all pro
visions thereof

14. Should lessees make default in any of the payments above pro
vided for, or any of them, then the lessors may, at their option, as above 
provided, terminate this lease, or if such default arises after said option 
shall have been exercised, then the lessees may terminate, the agreement to 
purchase and all payments of every kind made hereunder, shall be forfeited 
to the lessors, by way of rental and liquidated damages.

15. It is further understood and agreed that the lessees are to have the 
use of the drills, tools, implements and other chattels now upon the de
mised premises, which shall become the property of the lessees in the event 
of their exercising the said option and completing the payments thereunder.

In witness whereof the lessees have hereunto set their hands and seals, 
and the lessors have fixed their corporate seal, attested by their proper 
officers.

Signed, Sealed and Delivered 
In the presence of

17—COMPANY LAW.
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SYNDICATE AGREEMENT WITH A VIEW TO FORMATION OF A 
COMPANY.

An agreement made the day of between ( trustee )
of, etc., of the one part and the several persons whose names are subscribed 
in the schedule hereto of the other part.

Whereas 't is intended to incorporate a Company under the Ontario 
Companies Act to be called the Company, Limited (hereinafter re
ferred to as the Company ) having for one of its principal objects the ac
quisition of

And whereas it is desired to establish a syndicate for the purposes 
aforesaid and to provide funds therefor.

Now it is hereby agreed between the several subscribing parties hereto 
each one with the others of them and with the said (trustee) as follows:—

1. The parties hereto shall constitute a syndicate to be called the 
Syndicate with the object of entering into a contract to purchase the said

and for such other purposes as the subscribing parties ( here
inafter called the syndicate mepibers) shall determine including the 
transfer and resale of the said or of the said contract at a
price to be determined by the syndicate members.

2. The said trustee (hereinafter referred to as the trustee, which ex
pression shall include any other trustees or trustee hereunder for the 
time being) shall act as trustee for the syndicate members.

3. The trustee or any other of the syndicate members who shall enter
into any contract for the purchase of the said shall be deemed
to have entered into the same on behalf of the syndicate members and shall 
be entitled to be indemnified against all liabilities under such 
contract out of the fund to be provided as hereinafter mentioned.

4. At each meeting of the syndicate members a chairman shall be ap
pointed. All questions shall be decided by a majority of the syndicate 
members present or in case of an equality of votes then by the chairman of 
the meeting. Mr. one of the syndicate members shall be secre
tary of the syndicate. He shall convene meetings at the request of the 
trustee or of any three members. No formal notice shall be necessary 
for convening meetings of the members but the best notice possible shall 
be given and the convenience of the majority shall be considered.

5. A syndicate fund shell be raised in manner following; Each of the
syndicate members shall pay the sum of $ to the trustee and
such further sum not exceeding $ as may be required as and when
called up as hereinafter mentioned. The trustee shall pay all sums so 
received by him to a separate banking account in the names of (three 
members) three of the members of the syndicate and at each meeting 
of the syndicate the pass book of the said accounts shall be produced 
properly written up. All cheques to be drawn on the funds shall he sigifed 
by each of the said three members or by such other persons as the syndi
cate members from time to time appoint “on behalf of the 
Syndicate.”
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6. The trustee shall when so directed by a meeting of the syndicate
members make such calls as may be necessary not exceeding in the aggre
gate the said sum of $ from each member. Should any member
fail to pay what is due from him. the deficiency shall be made good by 
the other members in equal shares.

7. The syndicate fund shall be applied in paying all such expenses and 
generally in such manner as may be determined from time to time by 
meetings of the syndicate members.

8. No person shall be admitted a member of the syndicate without the
written consent of two-thirds of the whole of the members of the syndi
cate for the time being. No member shall be at liberty to retire from the 
syndicate until the day of and on the occasion of the
death or bankruptcy of any member his estate shall be liable for all sums 
of money which would have been payable by him had he continued to be 
alive or solvent as the case may be. The right of voting at meetings and 
participating in the management of the syndicate shall not be assignable 
nor shall the same pass to the legal personal representative or assignee in 
insolvency of or any other person deriving title under any member but the 
actual individuals who have been admitted members of the syndicate shall 
alone be entitled to participate in the management thereof.

9. The trustee shall receive any profit on the resale of the said
and after payment of all costs and expenses shall distribute any surplus 
among the syndicate members in proportion to the amounts actually paid 
by them respectively to the syndicate fund.

10. A notice may be served on any syndicate member personally or by 
sending it through the post in a prepaid letter addressed to such member 
at the address set opposite his name in the schedule hereto and any notice 
so served shall be deemed to have been served at the time when the letter 
containing the same would have been delivered in the ordinary course of

11. The trustee may retire at any meeting of the syndicate members in 
which case the vacancy shall forthwith be filled up. A meeting of the 
syndicate members may by resolution at any time remove the trustee and 
appoint another or other trustees in his place.

12. If the said shall not have been acquired by the Company
on the day of the syndicate shall be dissolved and
after payment of all expenses connected therewith the fund subscribed shall 
be divided among the syndicate members in proportion to their respective 
interests therein.

(Signature of trustee.)

The schedule above referred to.

Signatures of members. Addresses.
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AGREEMENT BETWEEN PARTNERS FOR CONVERSION OF FIRM 
INTO A LIMITED COMPANY.

An agreement made the day of between (first part
ner) of, etc., of the first part, (second partner) of, etc., of the second part, 
(third partner) of, etc., of the third part and (fourth partner) of, etc., 
of the fourth part.

Whereas the parties hereto are now carrying on the business of 
at in partnership under the name of &

Co. (hereinafter referred to as the firm).
And whereas the parties hereto are desirous of converting the firm 

into a limited Company upon the terms hereinafter contained.
Now it is hereby agreed as follows:—
1. A Company shall forthwith be incorporated at the expense of the

firm and duly incorporated under the Companies Act with a nominal 
capital of $ divided ijito ordinary shares of $
each, and preferred shares of $ each, and having
as one of its objects the acquisition and management of the business of 
the firm.

2. Subject to the provisions of this agreement, the Letters Patent and
by-laws of the Company shall be in such form and contain such provisions 
as may be advised by the solicitor to the parties hereto, Mr. or
by counsel instructed by him.

3. The preferred shares shall entitle the holders thereof to a non-cumu-
lative dividend at the rate of 7 per cent, per annum, on the nominal value 
of the shares for the time being issued.

4. None of the shares of the Company shall be offered for public sub
scription but the ordinary shares may at the discretion of the directors 
be offered for subscription privately to tbe customers of the firm.

5. The Letters Patent and by-laws shall contain provisions for the en
tire management and control of the Company being retained in the hands 
of the holders for the time being of the common shares.

6. The parties hereto shall each subscribe the stock book and petition 
for incorporation -of the Company for one share. The other subscribers 
shall be such persons as the parties hereto mutually agree upon (but in 
the event of any disagreement one of the subscribers shall be determined 
upon by the said (first partner) another by tbe said (second partner) 
and the other by the said (third partner) without any interference by the 
other parties hereto.

7. The parties hereto shall be the first directors of the Company but
shall not be entitled to any remuneration for their services. The said 
(fourth partner) shall be the managing director of the Company at a 
salary of $ per annum for the term of years from the
date of incorporation, but shall be removable at any time by the other 
directors for any cause which they shall in their discretion deem suffi-
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8. The consideration payable by the Company under the said agreement 
for the purchase of the business of the firm shall be divided amongst the 
parties hereto in the proportion following:—

The said (first partner) shall be entitled to (one-third) part thereof.
The said (second partner) shall be entitled to (one-fourth) part 

thereof.
The said (third partner) shall be entitled to (one-fourth) part thereof,

The said (fourth partner) shall be entitled to (one-sixth) part 
thereof.

10. The parties hereto shall not during their respective lives transfer 
any of the shares in the Company to be allotted to them in consideration 
of the said sale without the previous consent in writing of all the other 
parties hereto or the survivors or survivor of them and such consent may 
be withheld without any reason being given therefor.

As witness, etc.
(Signatures of all parties.)

AGREEMENT BETWEEN PROPOSED DIRECTORS AND TRUSTEE 
POt INTENDED COMPANY TO TAKE AND PAY POE 

QUALIFICATION SHARES.

An agreement made the day of between (director)
of, etc., of the first part, (director), etc., of the second part, (director) 
of, etc., of the third part, and (trustee) of, etc., as trustee for the intended 
Company hereinafter mentioned of the fourth part.

Whereas a Company is about to be incor]>orated under the Ontario 
Companies Act under the name of , Limited, with
a capital of $ divided into ordinary shares of
$ each, and preference shares of $

And whereas it is understood that the said shall be directors
of the Company and that the qualification of a director is to be the hold
ing of (ordinary) shares in the Company of the nominal amount of 
$ to be obtained within of the appointment of such
director and that the minimum subscription on the first public issue of 
share shall be per cent, of the shares offered for subscription.

And whereas it is intended that a prospectus shall shortly be issued 
offering of the said (ordinary) shares for public subscription
in which it shall be stated that shares is the minimum subscription
upon which allotment will be made.

Now it is hereby agreed as follows :—
1. Each of the said (directors) agrees with the other of them and 

also with the said ( trustee ) to become a director of the said Company and 
as such to execute all necessary documents to do his best to procure that 
all the qualification shares of the said (directors) shall be duly allotted 
by the Company to accept his own qualification shares to pay in respect



262 CONTRACTS.

to them immediately on allotment a proportion equal to the proportion 
payable on application and allotment on the said shares so
intended to be offered for public subscription as aforesaid and duly to pay 
the residue payable thereon.

2. The said (trustee) shall (do his best to) procure the incorporation
of the Company within days of the date hereof, and the due
allotment of the said qualification shares to the said (directors) but shall 
not be under any further liability to the (directors) or any of them.

3. If the Company shall not be incorporated within days
from the date hereof either of them the said (directors) may withdraw 
from this agreement by sending notice in writing to the said (trustee) at 
his address aforesaid but such withdrawal shall not affect any of the other 
parties hereto.

As witness, etc.

(Signatures of all parties.)
t

RATIFICATION BY COMPANY OF AGREEMENT ENTERED INTO 
BY AGENT ON ITS BEHALF.

The within mentioned Company, Limited, hereby ratifies the within- 
written agreement which is expressed to be entered into by the within- 
mentioned (agent) as agent for the said Company, Limited.

Dated the day of

(Seal of Company.)

AGREEMENT FOB BALK OF BUSINESS BY PARTNERS TO A FRI
VATE COMPANY ALREADY INCORPORATED.

An agreement made, etc.
Whereas the Company was on the day of duly

incorporated under the Ontario Companies Act with a nominal capital of 
$ divided into ordinary shares of $ each and
deferred shares of .$ each, and having as one of its objects the
acquisition and management of the said business of the vendors.

Now it is hereby agreed as follows :—
1. The vendors will sell and the Company will purchase the said busi

ness of the vendors as a going concern as from the day of
with the goodwill thereof, and the benefit of all subsisting contracts and 
all the freehold and leasehold premises belonging thereto and all the stock 
in trade, fixtures, book debts, cash in hand and at the bank and all other 
the property and assets belonging to the vendors in connection with the 
said business as on the day of

2. The Company shall accept such title as the vendors have to all the 
said premises without investigation and shall not be entitled to make 
any objections or requisitions in relation thereto.

3. The Company shall purchase the said business subject to all debts 
owing by the vendors in respect thereof and all other liabilities subsist-
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ing at the said day of and shall indemnify the vendors
and each of them against all claims, actions, or other proceedings in respect 
of any such debts or liabilities.

4. The consideration for the said sale shall be the sum of $
which shall be satisfied by the allotment to the vendors in such proportions 
as the vendors shall direct of shares of $ each, num
bered to in the capital of the Company credited as
fully paid up.

5. The sum of $ shall be taken as the value of the freehold
and leasehold premises, the sum of $ as the value of the good
will, $ as the value of the benefit of existing contracts, book
debts and fixtures, and the sum of $ as the value of all the
stock-in-trade and other property and assets agreed to be sold.

6. The sale shall be completed on the day of at
the offices of Messrs. , solicitors, at at which time
and place the Company shall hand over to the vendors certificates for 
the said shares and the vendors and all other necessary parties shall exe
cute and do all such deeds and things as may be necessary for effectually 
vesting the said business and premises in the Company.

In witness, etc.

(Signatures and seals of vendors and seal of Company.)

kORKKMENT FOB BALE TO A COMPACT ALREADY INOORPOR
ATED OF THE BUSINESS OF A FIRM WITH PLANT.

PATENTS, AND STOCK-IN-TRADE.
An agreement made the day of between (first part

ner) of, etc., of the first part, (second partner) of, etc., of the second 
part, (third partner) of, etc., of the third part, and the Com
pany, Limited, whose head office is situate at , (hereinafter called
the Company) of the fourth part.

Whereas the said partners (hereinafter collectively referred to as the 
vendors) are the proprietors of a certain business of carried
on at and of the machinery, plant, stock-in-trade and other
effects, particulars whereof are set out in the schedule hereto.

And whereas the said (first partner) is the assignee of certain Letters 
Patent of the Dominion of Canada dated the day of ,
No. for an invention of improvements in the manufacture of

granted to (original patentee) which Letters Patent form part 
of the assets of the business above referred to.

And whereas the said (first partner) is the inventor of certain im
provements upon the invention comprised in the Letters Patent.

And whereas the Company was on the day of duly
“incorporated under the Ontario Companies Act for the purpose,
(amongst other objects) of acquiring the business of the vendors and the 
goodwill thereof, and the said plant, machinery, stock-in-trade. Letters 
Patents and improvements.
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And whereas the nominal capital of the Company is $ divided
into shares of $ each of which will be ordin
ary shares and will be preferred shares.

Now it is hereby agreed as follows:—
1. The vendors according to their interest in the premises respectively 

shall sell and the Company shall purchase for the sum of $
First the said Letters Patent and improvements thereon and the said 

business and the goodwill thereof and the full benefit of all contracts 
and agreements to which the vendors are entitled in relation thereto, and

Secondly, the plant, machinery, stock-in-trade and effects belonging to 
the said business and more particularly specified in the said schedule, 
and the vendors will jointly and severally pay and indemnify the Com
pany against all debts of the undertaking existing at the date hereof.

2. The book debts due to the vendors shall be collected by the Company
in the names of the vendors and the net amount collected (less a commis
sion of per cent, thereon for such collection) shall be paid over
by the Company to the vendors once a month. The vendors will give to 
the Company all authorities necessary for the purpose and will not them
selves attempt to collect any debt. If the Company is unable to obtain 
payment of any debt the Company shall not be responsible but shall not 
without the consent of the vendors make any arrangement or composition 
with or give time to any debtor.

S. The said purchase price of $ shall be paid and satisfied as
to $ thereof by payment in cash and as to the remaining
$ by the allotment to the vendors or as they shall in writing
direct of fully paid up common shares of $ each, in
the capital of the Company.

4. The sale shall take effect from the day of next
up to which date the vendors shall carry on the said business on behalf 
of and as trustee for the Company.

5. The sale shall be completed on the day of at
the offices of Messrs. at when the Company shall
pay and hand over to the vendors the said sum of $ in cash
and certificates for the said shares and the vendors and all necessary par
ties shall execute to the Company proper assurances of the said Letters 
Patent, business and goodwill free from incumbrances and make over to 
the Company by delivery the said plant, machinery and other chattels.

6. The said (first partner) will at the request and at the cost of the 
Company do all such further acts and deeds as may in the opinion" of the 
Company be necessary or desirable for obtaining Letters Patent at home 
or abroad in respect of his said invention and for assigning the same to 
the Company or as it shall direct.

8. Neither the said (first partner) nor either of the other vendors 
warrants the title of the said (first partner) to the said Létters Patent' 
or that the same are now valid or subsisting.

As v. itness.
The schedule above referred to. (Particulars of property to be sold.)
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AGREEMENT FOR RECONSTRUCTION BY MEANS OF EXCHANGE
OF «HAMM

An agreement made the day of between the
Company, Limited (hereinafter called the new Company), of the one 
part, and (shareholder) of, etc., and all the other holders of (common) 
shares in & Co., Limited (hereinafter called the old Company),
who shall execute this agreement (all of whom are hereinafter called the 
shareholders ) of the other part.

Whereas the shareholders are the holders of the number of (common ) 
shares of $ each in the capital of the old Company set opposite
their respective names in the schedule hereto.

And whereas the new Company has been incorporated under the 
Ontario Companies Act with a capital of $ divided
into shares of $ each.

And whereas one of the objects of the new Company is the acquisition 
of all the undertaking and assets of the old Company, and the new Com
pany also has power to purchase or otherwise acquire any shares in the 
old Company.

And whereas the new Company is desirous of acquiring the 
shares in the old Company upon the terms hereinafter apjtearing.

And whereas each of the shares in the old Company is of
the estimated value of at least $

Now it is hereby agreed as follows :—
1. The shareholders shall respectively transfer to the new Company or

its nominees on or before the day of next, the
shares set opposite their respective names in the schedule

2. In consideration of such transfers the new Company shall allot to
each of the shareholders on or before the day of next

shares of $ each, in the new Company credited as
fully paid up in respect of each shares so transferred by such
shareholder.

3. This agreement is conditional upon the same being executed by every
holder of any share in the old Company on or before the
day of next and in the event of this agreement not being so
executed it shall be null and void.

(Seal of new Company, duly authenticated.)

THE SCHEDULE ABOVE REFERRED TO.

Names of Number of shares Signatures and seals
shareholders. held. of shareholders.



CHAPTER XVII.

BORROWING AND DEBENTURES.

To enable a corporation to borrow, it must be given power to 
borrow by its constitution. Under the present Ontario Act, it 
would appear that the power to borrow will depend largely upon 
the objects specified in its Letters Patent. The power may be 
express or implied, and it will be implied where the objects of 
the company are such that borrowing may fairly be regarded as 
incidental to them. This is the case with a trading company. It 
is ob\ ious that such a company must have an implied power as 
incidental to its business. See Palmer Company Law, 5th ed., 
231. Walmsley v. Rent Guarantee Company, 29 Or. 484.

Necessity for By-law.
Section 49 of the former Ontario Act provided that if author

ized by by-law passed by the directors and sanctioned by a vote 
of not less than two-thirds in value of the shareholders, directors 
of the company might borrow money. The phraseology of the 
Act gave rise to the contention that there was no power to bor
row or to create a mortgage without such a by-law ; even if 
there was an inherent power in a company, it must be exercised 
under the statute, otherwise it was ultra vires. The weight of 
opinion, however, seemed to be in favour of the view that a com
pany might validly borrow money and create a valid mortgage 
where no by-law had been passed, and that the lack of a by-law 
was an irregularity only and that outsiders were not affected with 
notice of such irregularity. See Sheppard v. Bonanza Nickel Co., 
25 O.R. 305; MacEdwards v. Ogilvie, 4 Man. 6; McKain v. Can
adian Birkbeck Co., 7 O.L.R. 341; Trusts & Guarantee Company 
v. Abbott Mitchell Co., 11 O.L.R. 403.

Following the rule in the Royal British Bank v. Turquand, 
it was laid down in the MacEdward’s Case that an outsider must
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be taken to have notice of all provisions of the Companies Act 
under which the company is incorporated and it might be also 
that he must be taken to have notice of the contents of the. 
Letters Patent, as he could become acquainted with them by 
searching in the office of the proper department, it further than 
that he could not be expected to go.

The difficulty as to the necessity of a by-law would appear to 
be removed by the present Ontario Act. The power of a com
pany to borrow will depend apparently upon its nature and ob
jects, and it can no longer be contended that its powers are 
conditional upon passage of a by-law. Failure to pass a by-law 
and procure its ratification is an irregularity only. If borrowing 
by-laws are enacted by the directors of the company they do 
not take effect until ratified by the shareholders. See sections 73 
and 74 and 8 Edw. VII., ch. 43, sec. 1, sub-sec. (6).

General Principles.

In practice, a general borrowing by-law is usually passed and 
ratified, and it would be obviously impracticable to go through 
the necessary forms in respect to each loan or act of borrowing 
or purchase on credit. To secure loans, the directors may charge 
all or any of the real or personal property, rights and powers, 
undertaking franchises, as well as the book debts and unpaid 
calls of the corporation.

It should be noted that the Act refers to borrowing by a 
corporation, which is defined to include companies with or with
out share capital. At the same time, it requires ratification by 
two-thirds in value of the shareholders. This may possibly cause 
difficulties in regard to borrowing powers on the part of cor
porations not having share capital. By the amending Act of 
1908 the words “or members’’ have, however, been added.

For a discussion of the possibility of creating a mortgage on 
the powers, franchises and rights of a company, see Bickford v. 
Grant Junction By. Co., 1 S.C.R. 696 ; Whiteside v. Bell Cham
ber, 22 C.P. 241 ; Peto v. Welland By. Co., 9 Gr. 455.

The Bickford Case may be regarded as authority for the pro
position that a corporation prima facie has power to mortgage its
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property and no enabling power is requisite to confer it, and that 
if a company’s rights in this respect are limited, it must be by 
force of some disability in the statute or other instrument creat
ing it. See also Waterous Engine v. Town of Palmerston (1892), 
21 S.C.R. 556; Bernardin v. North Dufferin (1891), 19 S.C.R. 
581; McArthur v. Town of Portage La Prairie (1893), 9 M.R. 
588; Lincoln Paper Mills v. St. Catharines Ry. Co. (1890), 19 
O.R. 106; Galt V. Erie Ry. Co. (1868), 14 Gr. 499; Re Rockwood 
Agricultural Society (1899), 20 C.L.T. 25.

It has been held that a building society if authorized by its 
rules may borrow, and may charge its assets with the re-payment 
of the loan. Re Farmers Loan Co., 30 O.R. 337.

Where a company has power to purchase anything it may 
purchase it on credit and may bind itself by covenant to pay the 
purchase money, and give a mortgage to secure it. Sheppard v. 
Bonanza Nickel Co., 25 O.R. 306.

Persons dealing with a company are affected with notice of a 
public Act under which it is incorporated, and where a corpora
tion is prohibited from buying on credit, there is no remedy 
against either the company or against the directors upon an im
plied warranty. Struthers v. Mackenzie, 28 O.R. 381. See also 
as to warehouse receipts given to a bank. Trusts & Guarantee 
Company v. Abbott, 11 O.L.R. 403; Merchants Bank v. Han
cock, 6 O.R. 285; Qreenslreel v. Paris, 21 Grant 229. Over
drawing the company’s bank account is borrowing. Brooks v. 
Blackburn Benefit Society, 9 A.C. 865. It should be noted that 
while under section 17 of the Ontario Companies Act very 
broad incidental powers are conferred and may be exercised by 
the directors of the company in their discretion, the power of 
borrowing is not one of them.

Where borrowing powers have been regularly vested in the 
directors, the shareholders cannot by passing a new resolution 
limit them. Cann v. Eakins, 23 N.S.R. 475.

Lands sold to the company may remain liable under a ven
dor’s lien for unpaid balance of purchase money. Peto v. Wel
land Ry. Co., 9 Gr. 455; Lincoln v. St. Catharines Ry. Co., 19
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O.B. 106, and the company may buy chattel property on the 
basis that a lien is to be created or reserved. Bickford v. Grand 
Junction By. Co., supra.

It has been contended that two-thirds in value fixed by . 
statute is to be computed upon the total amount which has been 
called and paid, but this is not the correct meaning to be attri
buted to the words of the statute. The measure of value of the 
stock for voting purposes is not determinable by a reference to 
what has been paid upon it. It is clear that in the Companies 
Act the Legislature contemplates the power to vote before any 
stock whatever has been paid up and the shareholder shall be 
entitled to as many votes as he has shares in the company, pro
vided that he is not in arrears in respect of calls. Purdom v. 
Ontario Loan and Debenture Company, 22 O.R. 597; Whittaker 
v. Lowe, L.R. 1 Ex. 74.

Irregular Borrowing.

The distinction between borrowing which is ultra vires and 
that which is merely irregular must always be borne in mind, 
and it may be repeated that where a company, by its constitution 
has only a limited power of borrowing, third parties dealing 
with the company and lending it money are bound to make 
inquiries. Chapleo v. Brunswick Building Society, 6 (j.B.D. 696; 
Struthers v. Mackenzie, 28 O.R. 381. But where the company is 
authorized to borrow on the condition that a certain resolution 
or by-law is passed, the lender may infer that this has been regu
larly done. Royal British v. Turquand, 6 E. & B. 332.

As to borrowing merely irregular, the rule established by 
authority is that where the proposed dealing is not inconsistent 
with the constitution of the company the party borrowing need 
not enquire into the regularity of the internal proceedings ; it is 
to be assumed that all is being done in due course and the dis
closure afterwards that such was not the case will not avail to 
displace or nullify a completed instrument or transaction. Per 
Boyd, C., in Sheppard v. Bonanza Nickel Co., 25 O.R. 305; Me- 
Kain v. Canadian Birkbeek Co., 7 O.L.R. 341 ; Agar v. Atheneum
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Life Assurance Association, 3 C.B. N.S. 725; Brock v. Toronto 
Railway Co., 17 Gr. 425; Re Barned’s Banking Co., L.R. 3 Ch., 
p. 161 ; Royal British Bank v. Tnrquand, 6 E. & B. 327.

The purchaser of a bond, debenture stock certificate or float
ing security is not concerned with the regularity of the issue of a 
security. One of the most recent authorities in support of this 
proposition is the case of Duck v. Tower Galvanizing Co. (1901), 
2 K.B. 314, where it held that no informality will alter 
the rights possessed by a bond fide holder for value of a document 
that purports to be an order. In that case there was a power to 
borrow, but the company had never elected any directors. The 
debenture, however, was under the seal of the company and 
signed by two persons as directors.

Where two companies had a common director and an ultra 
vires loan was negotiated from one to the other by such director, 
and the same solicitor acted for both companies, it was held that 
the borrowing company was not affected with notice of the irreg
ularity. Re Marseilles Extension Ry., L.R. 7 Ch. 161.

Ultra Vires Borrowing.

The following propositions may be laid down :—
1. Where the company can lawfully borrow, and the directors 

may exercise the power, there is, of course, no difficulty.
2. Where the company has power to borrow and the directors 

have implied power, but no express authority, the company will 
be liable unless there is notice of the excess of authority to the 
lender.

3. Even where the company has authority to borrow, if the 
directors have no implied or express authority, the company 
will not be liable in the absence of ratification.

4. If there is a limit on the amount which may be borrowed, 
then borrowing in excess of that limit is absolutely ultra vires 
and the company will not be liable.

5. If the company cannot lawfully borrow, all borrowing is 
ultra vires and the company cannot be liable as a debtor to repay 
the amount.
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(i. Where the company is not liable under (4) and (5) it 
may still be liable on equitable principles where the moneys 
improperly borrowed have been applied in discharging liabilities 
which could have been enforced against it. This is on the 
ground that the company has not really increased its liabilities 
and has not accordingly exceeded its powers.

7. But in the last mentioned case, the lender is not entitled 
to the securities, if any, held by the creditor so paid off. Re 
Wrexham Railway Co. (1899), 1 Ch. 440.

He may, however, claim the benefit of any securities given by 
the company for the loan, but only to extent that his moneys 
have been used to pay such valid liabilities. Blackburn v. Cun- 
liffe, 9 A.C. 837. And see generally Baroness Wenlock v. River 
Dee Co., 36 C.D. 675, and Bindley, 6th ed., pp. 284, 285 and 293.

Ultra Vires Borrowing, Relief.

If the company has no power to borrow money, the lender 
while he cannot claim against the company direct, is entitled 
to be subrogated to the rights of creditors who have received 
money borrowed. The company has been said to be a trustee for 
the lender of the debts purchased by the borrowed moneys, but 
this seems to be a somewhat artificial view. Re Cork Ry. Co., 
L.R. 4 Ch. 748; Blackburn v. Cunliffe, 22 C.D. 61; Re German 
Mining Co., 4 D.M. & G. 19.

If the company still retains the money loaned, an injunction 
may be obtained by the lender to restrain the company from 
parting with it. Re Wrexham Ry. Co. (1899), 1 Ch. 440; Re 
Johnson (1904), 2 Ch. 234.

A lender may have a personal remedy against the directors 
of the company to sue upon an implied warranty. Chapleo v. 
Brunswick Building Society, 6 Q.B.D. 716; Firbank v. Hum
phries, 18 Q.B.D. 54.

And it is not necessary in such a case that the directors should 
know that they were exceeding their powers. Weeks v. Vropert, 
L.R. 8 C.P. 427.

Where directors had only power to borrow money with the 
consent of a shareholders’ meeting and overdrew their account
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at the bank without such authority, they were held personally 
liable upon an implied warranty. Cherry v. Bank of Australasia, 
L.R. 3 C.P. 24, and lie Richardson v. Williamson, L.R. 6 Q.B.D. 
276.

The principle would render personally liable directors making 
an over-issue of debentures. Firhank v. Humphries, supra; 
Re Cork and Youghal Ry. Co., L.R. 4 Ch. 748; Alhenœum Life 
Society v. Poolcy, 3 DeO. & J. 294.

It should be carefully noted that a company is not liable to 
repay money borrowed ultra vires, merely because it has had the 
use of the money. It is obvious that if this were the case all re
strictions on borrowing would be practically unavailing. Ex 
parte Williamson, L.R. 5 Ch. 309.

If securities, such as mortgages are invalid on the ground of 
ultra vires, they are invalid in the hands of bond fide holders for 
value. Landowners Co. v. Ashford, lu C.D. 411.

Where securities irregularly issued, are in the hands of a 
person having notice of the irregularity of their issue, they are 
invalid, but not, however, if acquired for value from some one 
in whose hands they were valid. Whitworth’s Claim (1901), 1 
Ch. 115.

If, however, the securities are negotiable or if being only 
choses-in-action the company is estopped as against a bond fide 
transferee for value without notice of any impropriety from dis
puting their validity, such a transferee can enforce them against 
the company. Ibid.

Bonds issued by a company in excess of its borrowing powers, 
are not validated by the subsequent reduction of the debenture 
debt below the authorized amount. Re Pooley Colliery Co., 
18 W.R. 201. And a new security given in substitution for an 
invalid security after the necessary borrowing power has been 
acquired is of doubtful validity. Ex parte Watson, 21 Q.B.D. 
301.

As to the right to recover money advanced to a company 
having no power, see also Cayley v. Macdonell, 8 U.C.R. 454;
Burnham v. Peterboro, 8 Gr. 366.
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Debentures.

The term debenture is applied generally to a security for 
money providing for payment of a certain specified sum to the 
owner or bearer with interest in the meantime. Bank of Toronto 
v. Cobourg By. Co., 7 O.R. 1.

There are various classes of debentures, such as mortgage 
debentures, which are secured by a charge on the assets or some 
portion of them ; debentures which are merely bonds, and deben
tures which are. nothing more than acknowledgments of indebted
ness. A debenture may be defined as an instrument under the 
seal of the company, providing for the payment of the principal 
sum at a specified date and for the payment in the meantime of 
interest and each debenture constitutes one of a series which com
monly all rank pari passu. See British India Co. v. Commis
sioners, 7 Q.B.D. 165; Levy v. AbercorrVs (1895), 37 Ch. 264.

A debenture, however, need not necessarily be one of a series ; 
it is not always under seal ; many debentures are not payable at a 
fixed date, that is to say they are perpetual ; and occasionally 
debentures do not carry interest or the amount of interest is in 
proportion to the profits. See Robson v. Smith (1895), 2 Ch. 
118 ; Edginton v. Fitzmaurice, 29 C.D. 459.

A charge may be created on foreign assets, and it is not 
necessary to comply with the formalities prescribed by the lex 
loci. American Co. v. River Plate Co., 2 C.D. 303. Though an 
unsecured creditor may obt. in priority by taking proceedings in 
the foreign country. Re Maud slay & Field (1900), 1 Ch. 602.

When a company creates an ssue of debentures, limited to a 
certain number, all of which rank pari passu, no other deben
tures can be created to rank with the first series unless such 
power has been reserved. Re Hubbard & Company, 68 L.J. Ch. 
54.

Debentures charging all the property to which the company 
now is or shall hereafter become entitled, have been held not to 
constitute a charge on the uncalled capital of the company. Re 
Russian Spratts Co., Ltd., 78 L.T. 480.

When in a charge the words “all the property of the com-
18—COMPANY LAW.
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pany ’ ’ are used, they do not prima fac 'r. extend to the books of 
the company. Engel v. South Metropolitan (1892), 1 Ch. 442.

Debentures are not issued until they are delivered. Mowatt v. 
Castle Steel Co., 34 C.D. 58.

Power to Create.

Section 73 of the Ontario Act gives the directors express 
power to mortgage or pledge any of the real or personal property 
of the company to secure any liability of the company and it 
should be noted that the present Ontario Act requires a “dupli
cate original” of the charge, mortgage or other instrument to 
secure bonds, to be filed in the office of the provincial secretary.

It does not, however, as in the case of the Chattel Mortgage 
Act, go on to provide that the charge shall be invalid if not regis
tered, nor is any penalty imposed for failure to register. The 
Chattel Mortgage Act also provides for registration of the trust 
mortgage to secure debentures, and the provisions of the Registry 
Act must be regarded as well.

Negotiability.

It is now the accepted view after some conflict of opinion 
that debentures payable to bearer are negotiable. See Edenstein 
v. Chuler & Co. (1902), K.B. 144; Bechuanaland Exploration 
Co. v. London Trading Bank (1898), 2 Q.B. 658.

If, however, it is desired to make the debentures negotiable 
no condition should appear which is inconsistent with the nature 
of a negotiable instrument.

As to debentures payable to bearer see Geddes v. Toronto St. 
Railway Co., 14 C.P. 513; Gott v. Gott, 9 Or. 165; Trust & Loan 
Co. v. Hamilton, 7 C.P. 98; Young v. McNider, 25 S.C.R. 272; 
Parish v. McFarlane, 14 S.C.R. 738.

Sale at Discount.

A company may dispose of its debentures at a discount and 
the rules which prevent a sale of stock at a discount are not 
applicable to debentures. Re Anglo Danubian Co., L.R. 20 Eq. 
339; CampbelVs Case, 4 C.D. 470.
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Issue in Blank.

A deposit of debentures even though they are made out in 
blank confers a good equitable title on the holder. Re Regent'» 
Canal Iron Works Co., 3 C.D. 43; Re Hampshire Land Co. 
(1896), 2 Ch. 743. As to deposit of debentures see also Re Strang 
Music, 3 DeG. & J. S. 147; Queensland Land Co. (1894), 3 Ch. 
181; Vegge v. Neath District Co. (1898), 1 Ch. 183. Johnston 
v. Wade, 11 O.W.R. 598.

Other Cases.
If an advance is made to a company upon the understanding 

that debentures are to be issued or if the money is paid accom
panied by an application for debentures the lender acquires an 
equitable charge upon the assets to the extent of his advance. 
New Durham Salt Co., 7 T.L.R. 13; Tailby v. Official Receiver, 
13 A.C. 523.

A debenture which is paid off cannot be re-issued, but a com
pany can pay off a portion of the debentures without paying all. 
Re Routledge Co. (1904), 2 Ch. 474; Tasker <t Sons (1905), 1 
Ch. 283.

(Query as to the power of a company to re-issue debentures 
which have been deposited in blank and subsequently redeemed 
by the company. The former section 49 of the old Companies 
Act gave an express power to pledge debentures of the com
pany. In the revision of 1907 this was omitted, but restored 
by the amending Act of 1908.)

There is a general principle that a debenture holder 
is not allowed to maintain any advantage over the other deben
ture holders, and if he obtains any security he is a trustee of it 
for the other debenture holders. Small v. Smith, 10 A.C. 119.

And a judgment, if obtained, enures to the benefit of all other 
debenture holders. Rowen v. Brecon Ry. Co., L.R. 3 Eq. 541.

Unless it is provided that debentures are to rank pari passu, 
they rank only according to the date of the issue. Gartside v. 
Silkstone Coal Co., 21 C.D. 762.

An agreement to subscribe for debentures cannot be speci- 
ficially enforced though damages may be claimed if they can be
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shewn. South African Territories v. Walling ton (1897), 1 Q.B. 
692, (1898), A.C. 309.

Inasmuch as debentures may be Issued at a discount there 
is no objection to issuing them by way of security for an advance 
at less than their par value. In such a case the holder is entitled 
to interest and in the event of insolvency, to dividends upon the 
full amount of his security. Re Regent’s Canal Co., 3 C.D. 43; 
Johnston v. Wade, 11 O.W.R. 598.

Debenture Stock.

Debenture stock is borrowed capital consolidated into one 
mass for the sake of convenience.

It is usually in England created by a trust deed, though sec
tion 73 appears to provide for its creation by by-law. It is 
usually only redeemable on a winding up or in default of pay
ment of interest. Debenture stock certificates commonly bear 
coupons as in the case of debentures. The trust deed creating 
the stock is in itself a security by way of charge on the assets. 
The stock certificates may be transferred in the same manner as a 
debenture. In the case of debenture stock, however, a certificate 
is usually transferred in any amount and a single certificate is 
issued for the aggregate amount of the person’s holdings if 
desired.

The trust deed constituting the debenture stock acknowledges 
that the company is indebted to the trustee in the total amount 
of the issue bearing interest at a given rate, and provides for the 
payment of principal and interest to the owners of the stock, and 
vests in the trustee security for such payment. Another plan 
is to issue debentures to the trustee and by deed declare that 
to be debenture stock. The legal right to enforce payment is 
vested in the trustee and the equitable title is apportioned 
among a number of persons who are called stock holders, and 
whose title is evidenced by register of certificates under the 
company’s seal. Palmer, 8th ed., Part 3, page 5.

Debenture stock while commonly perpetual or irredeemable 
may be terminable or redeemable at a given time. Debenture
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stock holders are not in any sense shareholders of the company, 
and have no votes or any part in the control of its affairs so long 
as their securities are not in default.

The following summary of advantages of debentures and 
debenture stock is taken from Palmer, 8th ed., Part 3, page 12. 
To the holders :— •

(1) The advantage of being exempt from the need of prov
ing title under the original holder through perhaps a dozen 
transfers and admissions.

(2) The advantage of being able to refer to the register of 
holders as evidence of title.

(3) The advantage of being able to transfer in a simple and 
convenient manner, without the intervention of lawyers and with
out going into past history.

(4) The advantage of being able to give a good title to a 
transferee free from any equities available against the original 
holder.

(5) The advantage of possessing a marketable security well 
understood on the stock exchange.

(6) The advantage of safety in having the title recorded in 
the books of the company and not depending on a document 
which may be lost or mislaid.
To the company :—

(1) The advantage of having its securities framed in a form 
which commends itself to advisers and investors.

(2) The advantage of precluding almost entirely informal 
transfers and notices of equities by debenture holders and stock 
holders and those claiming under them, and thus simplifying the 
title to the debentures and debenture stock and relieving the 
company from trouble and disputes.

(3) The advantage of having a record of the names and 
addresses of the holders for the time being and of thus being able 
to communicate with them if it be necessary to redeem or pay off, 
or otherwise deal with the debentures or debenture stock.

(4) The advantage of being able to deal with the registered 
holders as the owners of the debentures or debenture stock with
out going into their title on each occasion.
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A debenture is usually payable to the registered holder from 
time to time, but it may be payable to bearer, which, as is said 
by Mr. Palmer, endows it with the dominant characteristic of a 
negotiable instrument and in particular—

(1) To make it transferable, free from equities between the 
company and the person to whom it is issued.

(2) To avoid the necessity for any written transfer.
(3) To render the delivery of the debenture and any interest 

coupon a good discharge to the company.
(4) To enable the bearer to sue the company in his own 

name.
(5) To ensure a good title to any person who acquires the 

debentures bond fide for valuable consideration, notwithstanding 
any defect in the title of the person from whom he acquires it.

Floating Charge.

A floating charge may be created upon the property both pre
sent and future of the company. Re Panama Co, L.R. 5 Ch. 318 ; 
Holyroyd v. Marshall, 10 H.L.C. 191; Johnston v. Wade, 11 
O.W.R. 598. A clause in a debenture such as “the company 
hereby charges all its assets real and personal of every kind and 
description including its uncalled capital,” is sufficient to create 
a floating charge. Ibid.

It is an equitable charge on the assets for the time being of 
a going concern ; it attaches to the subject charged in the vary
ing condition it happens to be from time to time. It is of the 
essence of such a charge that it remains dormant until the under
taking ceases to be a going concern. Johnston v. Wade, supra: 
Government Stock v. Manilla Ry. (1897), A.C. 81.

A company having created a floating charge may, notwith
standing, create specific mortgages ranking in priority to it. Re 
Castell & Brown (1898), 1 Ch. 315, and specific mortgagees are 
not affected by notice of the floating charge. Re Hamilton s 
Windsor Iron Works, 12 C.D. 707; Johnston v. Wade, supra.

A floating charge gives a priority over the ordinary creditors 
in a winding up as against execution creditors. Re General
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South American Co., 2 C.D. 337 ; Re London Pressed Hinge Co., 
21 T.L.R. 332; Simultaneous Colour Syndicate v. Foweraker
(1901), 1 K.B. 771.

In short a floating security does not prevent the carrying on 
of the business in the ordinary course. Wheatley v. Silkstone Co., 
29 C.D. 715.

A floating security may be said to cease to float and become a 
specific charge whenever the business ceases to be a going con
cern, as, for instance, when the company executes an assignment 
for thi benefit of its creditors or a winding-up order was made. 
The document may, of course, be drawn so that the charge shall 
cease to float upon the contingency of an execution being issued 
or the principal and interest falling in arrears. Robson v. Smith 
(1895), 2 Ch. 118. Government Stock v. Manilla Ry. (1897), 
A.C. 81; Lindley, 6th ed., page 325; Foster v. Borax Co. (1901), 
1 Ch. 326; Metropolitan Bank v. Vivian (1900), 2 Ch. 654; 
Johnston v. Wade, 11 O.W.R. 598.

The charge is none the less immediate and subsisting because 
there is a power of disposition of the assets in the ordinary 
course. Driver v. Broad (1893), 1 Q.B. 744; Wallace v. Ever- 
shed (1899), 1 Ch. 891. And even while the charge remains dor
mant, it will prevail over the rights of execution creditors. Duck 
v. Tower Galvanizing Co. (1901), 2 K.B. 314; Re Opera (1891), 
3 Ch. 260; Taunton v. Sheriff of Warwickshire (1895), 2 Ch. 
319; Re Standard Manufacturing Company (1891), 1 Ch. 627.

In the absence of a condition by which a floating charge 
attaches on the alienation of all the assets of the company, it has 
been held that an injunction will not lie to restrain the carrying 
out of a sale en bloc. Re Borax Co. (1901), 1 Ch. 326.

The word “undertaking” necessarily infers that the company 
will go on and that the debenture holder cannot interfere until 
either the interest was due or unpaid or until the time has 
arrived for the payment of his principal and that the prin
cipal was unpaid. Phelps v. St. Catharines Ry. Co., 19 O.R.,
I». 806.

So long as a company is a going concern bond holders whose 
bonds are a general charge on the undertaking have no right,
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even though interest is in arrears to seize, take or sell, or fore
close any part of the property of the company, but their remedy 
is to appoint a receiver. Phelps v. St. Catharines Ry. Co., 19 
O.R., p. 501.

The words “guaranteed by the capital and assets of the com
pany invested in mortgages on real estate" have been held to be 
sufficient to create a general charge. Re Farmers Loan, 30 O.R. 
337.

An equitable mortgage created by depositing the title deeds 
has been allowed priority over a floating charge. Re Castell if" 
Brouin, Limited (1898), 1 Ch. 315.

As to the right of a holder of a floating security to restrain 
proceedings under execution, see Davey v. Williamson (1898), 
2 Q.B. 194.

Registration of Debentures.

Section 78 of the Ontario Act provides that a duplicate 
original of the charge, mortgage or other instrument of hypothe
cation shall be filed forthwith in the office of the provincial sec
retary. It does not, however, as in case of the Chattel Mortgage 
Act, go on to provide that the charge shall be invalid if not regis
tered, nor is any penalty imposed for failure to register. The 
Chattel Mortgage Act also provides for registration of the trust 
mortgage to secure debentures. The question has recently been 
decided as to whether a floating charge must be registered under 
the Chattel Mortgage Act. It has been held in effect that a float
ing charge is not within the scope of the Chattel Mortgage Act 
and that it need not be registered. Johnston v. Wade, 11 O.W.R. 
p. 598.

Debenture IIoi.ders’ Rights.

It is usual to insert clauses in the trust deed giving power 
to a meeting of debenture holders to agree to a compromise or 
modification of their rights. This clause is valid, but the powers 
must be exercised for the benefit of all debenture holders alike. 
Finlay v. Mexican Investment Corporation (1897), 1 Q.B. 517.
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But it has been held that this power will not authorize a majority 
to abandon any of the debenture holders’ rights, where there is 
a bond fide dispute. Mercantile Investment Co. v. International 
Company (1893), 1 Ch. 484.

A majority can, however, compel a dissenting minority to 
accept fully paid-up shares in another company formed for the 
purpose of acquiring the business and approving of a loan being 
made to the company upon the terms of the postponement of the 
debenture holders’ rights. Sneath v. Valley Gold Co. (1893), 1 
Ch. 477 ; F diet t v. Eddy stone Granite Quarries (1892), 3 Ch. 75.

It has been held in England that a notice of a meeting of 
debenture holders may be given by advertisement where the 
trust deed does not provide a method of calling a meeting.

The debentures or the trust mortgage to secure them, com
monly provide for very broad powers on the part of the trustee 
in regard to the realization on the securities. A power of sale 
is usually included, and also a power to appoint a receiver or 
manager. A receiver will be appointed by the Court, although 
power is sometimes given to a particular person to appoint him.

The trustee can proceed to enforce his rights by action, but a 
more common method is for the individual debenture holder to 
bring an action on behalf of himself and all other debenture 
holders against the trustee and the company, although he may 
sue on his own behalf, and join all other debenture holders as 
defendants. The relief sought in the action is commonly the 
appointment of a receiver and manager and for a sale of the 
property covered by the trust mortgage. Mortgage Insurance 
Corporation v. Canada Agricultural Co. (1901), 2 Ch. 377; 
Marshall v. South Staffordshire Tramway Co. (1895), 2 Ch.'36; 
Fellows v. Ottawa Gas, 19 C.P. 174.

Debenture holders may commence proceedings to protect 
themselves and to realize upon their security as soon as the prin
cipal moneys or interest are in arrear. Strong v. Carlyle (1893), 
1 Ch. 269.
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Receivers.

A receiver or a receiver and manager is an officer of the Court 
and is appointed by the Court to take possession of certain pro
perty and to protect it for the benefit of the parties interested 
therein.

The appointment of a receiver is one of the remedies given to 
creditors of a company and is very often asked for by those 
creditors who are holders of debenture stock. The receiver being 
appointed by the Court is an officer of the Court and without 
leave of the Court should not be interfered with. Kerr on Re
ceivers, p. 171; Ex parte Day, 48 L.T. 912; Diehl v. Carritt, 15 
O.L.R. 202. ,

A receiver and manager stands in the same position as a 
receiver, but the former has a larger scope than the latter and 
is empowered to carry on the business of the company whereas 
a receiver is merely authorized to take possession and protect the 
property which comes into his hands. Manchester v. Milford 
Kail Co., 14 C.D. 645.

Appointment by Court.

The Court of Chancery formerly had the jurisdiction to 
appoint a receiver and this jurisdiction is now given to the High 
Court of Justice by the Judicature Act, section 58, sub-section 
9. Perry v. Oriental Hotels Co., 5 Ch. 420. As the appointment 
of a receiver was an equitable remedy the Court would not grant 
it where there was an adequate legal remedy. Sollory v. Leaver, 
L.R. 9 Eq. 25; Drury v. Barnes, 3 Russ. 106. Where the applica
tion is made on behalf of debenture holders, as is very frequent, 
the Court will not appoint a receiver unless the company is in 
default as regards principal or interest, but in certain cases 
the Court has appointed a receiver where the security of the 
debenture holders has been in danger and where the winding up 
of a company is imminent, Wildey v. Mid-Hants Rail Co., 16 
W.R. 409; Edwards v. Standard Rolling Stock Co., 1 Ch. 574; 
Foster v. Borax Co., W.N. 34; Victoria Steamboats Co., 1 Ch. 
158; Hodson v. The Tea Co., 14 C.D. 859; McMahon v. N. Kent 
Iron Works Co., 2 Ch. D. 148. See also Marshall v. South Staf-
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fordshire T. Co., 2 Ch. 36. The Court will appoint a receiver 
only upon a proper case being made out for such appointment. 
Smith v. Port Dover K. Co., 12 Ont. App. 288. The appointment 
of a receiver is not a mere matter of discretion, but the party 
asking for such an appointment is, in a proper case, entitled ex 
debito justitia.

Appointment ry Bondholders.

In practice the Court usually appoints the plaintiffs’ 
nominee if he be a fit and proper person, but another person 
whose qualifications are much greater than the plaintiffs’ nom
inee may be appointed and the Court in urgent cases may even 
appoint the plaintiff himself. Taylor v. Eckersley, 12 C.D. 447. 
Usually, however, an accountant or other expert is appointed. 
The Court may appoint one or several persons to be either 
receivers or receivers and managers. Where a liquidator is in 
possession of the property and the appointment of a receiver is 
asked the Court will generally appoint the liquidator receiver 
as he is a Court officer already. Perry v. Oriental Hotels, 5 
Ch. 420. Such appointment is a matter of discretion and the 
Court of Appeal will not, except under special circumstances, 
interfere with this discretion. Giles v. Nuthall, In re House 
Improvement Supply Assn., W.N. (1885), 51.

The application for the appointment of a receiver is most 
frequently made immediately after the commencement of the 
action upon motion to the Court.

Receivers and managers may be appointed by the bondholders 
themselves, but in such case the receiver is the agent of the com
pany. Such powers of appointment are commonly contained in 
debentures and trust deeds. The receiver so appointed derives 
his authority and power from the parties themselves pursuant 
to the terms of the instrument under which he is appointed.

Where a receiver is appointed under a power contained in a 
trust deed or debenture he is not an officer of the Court and any 
interference with his possession is not a contempt of Court. He 
is the agent of the company, not of the debenture holders as long 
as the company remains a going concern. Owen cf* Co. v. Cronk
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(1895), 1 Q.B. 265; Gosling v. Gaskell (1897), A.C. 575. Such 
a receiver is prima facie not entitled to carry on the business of 
the company, but this power is commonly given in the debentures 
or trust deed. Where the power is so conferred he may do what
ever is reasonable for the carrying on of the business of which 
he is receiver, and even though there be a resulting loss he will 
be entitled to indemnity if he so carries it on. He may, for the 
purposes of the business, he is carrying on, borrow money and 
by leave of the Court is entitled to mortgage the assets 
for securing money properly raised for the purpose of carrying 
on the business. Stronghill v. Anstey, 1 D. M. & G. 635; Red
man v. Rymer, 60 L.T. 86 ; Re Dimmock, Dimmock v. Dimmock, 
52 L.T. 494.

Officers of Court.
Where the receiver is appointed by the Court he is not an 

agent of anybody, but is an officer of the Court. Burt v. Bull 
(1895), 1 Q.B.D. 276. He acts on his own responsibility and is 
personally liable for debts incurred by him in the discharge of 
his duties, but he is entitled to be indemnified out of the assets 
of the business which he is carrying on in priority to the claims 
of persons who have advanced money under an order, making 
the repayment of such advance a first charge on all the assets 
and to the costs of the action. Kerry on Receivers, (1900) ed., 
p. 208; Strapp v. Bull (1895), 2 Ch. 1; Ex parte Izard, 23 C.D. 
75 ; Batten v. Wedgewood Coal & Iron Co., 28 C.H.D. 317; Rr 
Brooke (1894), 2 Ch. 600 ; Lathom v. Greenwich Ferry Co., 72 
L.T. 790; Olpherts v. Smith, 8 N.Y. Annot. Cas. 400; In re 
Glasdir Copper Mines, Ltd. (1905), W.N. 57, affirmed (1906), 
1 Ch. 365. Receivers and managers appointed by the Court are 
even entitled to indemnity from liabilities necessarily incurred in 
carrying on the business by them, over and above the amount 
permitted to be borrowed by them by order of the Court. In re 
London United Breweries, Ltd. (1907), 2 Ch. 511; and In re 
British Power Traction & Lighting Co., Ltd. (1906), 1 Ch. 497, 
(1907), 1 Ch. 528.
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Duties op.
The duty of the receiver is to take such steps as may be neces

sary to protect the property and preserve it and realize there
from as much as possible. He is bound to manage and carry on 
the business in a prudent and judicious manner, subject to the 
terms of the order appointing him. He may appoint agents to 
aid him in the performance of his duties and should apply to 
the Court wherever any special steps appear desirable. The 
application should be made by a party to the action, usually the 
plaintiff and not by the receiver. He should have an application 
made to the Court to permit him to borrow to carry on the busi
ness, and in this way would limit his personal liability and 
insure his right of indemnity beyond doubt.

Duration of Office.
The usual practice when a receiver and manager is being 

appointed is to appoint him for only a specified time and beyond 
which time he is not to act without the leave of the Court. At 
the expiration of that time a further application should be made 
to continue the receiver or make any change desirable. In this 
way the Court keeps control over the receiver and prevents need
less delay in realization of the assets.

Borrowing Money.
Where a receiver who was carrying on the business of the 

company of which he was receiver has the power to borrow money 
this gives him power to create a charge on the property over 
which he is receiver, ranking in priority to any mortgage deben
ture or bonds. Lalhom v. Greenwich Ferry Co., 72 L.T. 790. 
When a receiver is authorized to raise money he sometimes gives 
a certificate and sometimes a charge or debenture. Receiver’s 
certificates are scarcely ever used in England, but are a well- 
known security in United States. See Ilay v. Swedish Norwegian 
Rail Co., Ltd., 5 T.L.R. 460.

As to the power of a receiver to compromise claims see 
O’Reilly v. O’Connor (1904), 2 J.R. 601.
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ENDORSEMENT ON WRIT IN DEBENTURE HOLDERS’ ACTION. 
The plaintiff claims as a debenture holder of the defendant Company: —
1. For a declaration that the delxntures issued by the defendant Com

pany and now outstanding constitute a first charge upon all the property 
comprised therein.

2. All necessary accounts and inquiries.
3. Payment.
4. Foreclosure and sale.
5. A receiver and manager.

ENDORSEMENT ON WRIT IN DEBENTURE HOLDERS’ ACTION 
WHERE THERE IS A TRUST DEED.

The plaintiff claims as a debenture holder of the defendant Company: —
1. To have an account taken of what is due by the defendant Company 

to the plaintiff and all others entitled to the benefit of a certain indenture 
made between, etc., and dated) etc.

2. To have the trusts of the said indenture executed under the order 
of the Court.

3. The appointment of a receiver and manager of the property com-
prised in the said indenture.

ORDER APPOINTING, RECEIVER AND MANAGER.
lx the High Court of Justice.

The Honourable | day the day ofi
A.D.

Between
Plaintiff a ;

and

Upon motion made this day unto this Court by counsel on behalf of 
the plaintiffs, in presence of counsel for the defendants, upon hearing 
read the writ of summons, the affidavit of , the exhibits therein
referred to, and the plaintiffs by their counsel undertaking to be answer- 
able for what, , the receiver and manager hereinafter named shall
receive, under this order or become liable to pay until he shall have given 
security as hereinafter directed.

1. This Court doth order that of the of in
the of , be and he is hereby appointed receiver on behalf
of the plaintiffs, holders of , and all other debenture holders of
the of all the undertaking, capital stock, goods, chattels, effects
and other real and personal property of the comprised in or sub
ject to the security and charge created by the debentures issued by 

to the plaintiffs and the other debenture holders, and to manage 
the business of the said to act at once, but he is not,
without the leave of the Court, to act as manager beyond the
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2. And this Court dotli further order that the said , the re
ceiver and manager, do on or before the day of give se
curity to the satisfaction of one of the registrars of this Court for the 
due performance of his duties as such receiver.

And this Court doth further order that the defendant the ,
do deliver over to the said , as such receiver and manager all
stock, goods, chattels, and effects belonging to the said defendant. ,
and all books, leases, deeds, papers and documents relating thereto.

4. And this Court doth further order that the said . as re
ceiver, do forthwith out of any moneys coming to his hands pay the 
debtors of which have priority over the claims of the debenture
holders, and that he be allowed all such payments in his accounts.

5. And this Court doth further order that the receiver and manager
l>e at liberty to continue the business of the said and to pay all
outgoings necessary for that purpose.

6. And this Court doth further order that the said receiver and man
ager shall be at liberty to borrow moneys for the purpose of carrying 
on the said business not exceeding $ and any advances which
shall be made to him are hereby declared to be a first charge upon the 
undertaking and assets of the , which shall come to the hands
of the said receiver.

7. And this Court doth further order that the said do pass
his accounts before of this Court, and pay his balances as the
said Master shall direct.

(Sgd.)

ORDER CONTINUING RECEIVER AND MANAGER. 
In the High Court of Justice.

The Honourable day day of
a.d.

Between riaintiffs;

Defendants.
Upon motion made this day unto this Court by counsel on behalf of 

the plaintiffs and receiver in presence of counsel for the def< ndants, upon 
hearing read the order made herein on the day of , the
material upon which such order was granted, the further affidavits of 

and , the exhibits therein referred to and the other
proceedings had and taken herein, and upon hearing what was alleged by 
counsel, and it appearing that the said receiver has already given security 
to the satisfaction of this Court.

1. This Court doth order that the receiver and manager ap
pointed herein under the said order of the day of ,
be continued as such receiver and manager until further order, but the 
said is not without leave of the Court to act as manager after
the day of or until motion made on or before that date
to continue the receivership shall have been disposed of.
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2. And this Court doth further order that the said be at
liberty to continue the business of the said , and to pay all out
goings and do all other acts necessary for the purpose.

3. And this Court doth further order and direct that leave be, and the 
same is hereby reserved to any person having an interest to apply on 
notice to the parties to this action and on good cause shewn to im
plement, vary, rescind, or modify the terms of this order.

4. And this Court doth further order that the said do pass
his accounts before un olticial referee, and pay his balance as the
said referee shall direct.

5. And this Court doth further order that the provision of clause
of the order of the day of whereby it was dir

ected that the receiver and manager shall be at liberty to borrow moneys 
for the purpose of carrying on the said business, not exceeding 
be continued and confirmed as to any portion of the said power not al
ready exhausted and any adviyices which shall be made to him pursuant 
to the power hereby granted are declared to be a first charge upon the 
undertaking and assets of the which shall come to the hands of
the receiver.

ti. And this Court doth further order that the costs of all parties to 
this action to be taxed as between solicitor and client and be
paid by the receiver out of the first moneys which shall come to his

DEBENTURE HOLDERS’ JUDGMENT FOR ACCOUNT.
Upon motion for judgment made this day unto this Court by counsel 

for the plaintiff, and upon hearing counsel for the plaintiffs and the de
fendants and upon hearing read the statement of clain\ herein and the 
other proceedings had and taken herein, etc.:

This Court doth declare:
1. That the plaintiffs and the other holders of the mortgage debentures

forming part of the issue of debentures of the defendant Com
pany are entitled to a first charge on all of the real and personal property, 
and undertaking of the defendant Company as is covered by aforesaid 
mortgaged securities (the said property and assets being more fully de
scribed in schedule “A” to this judgment for the payment of the moneys 
secured thereby ).

2. This Court doth order that it be referred to to take the
following accounts and inquiries :—

1. An account of what is due the plaintiffs and the other holders of 
the said mortgage debentures issued by the defendant Company.

2. An inquiry of what property or assets of the defendant Company 
are comprised in the said mortgage debentures and the charge or security 
thereby created.

3. An inquiry what charges or encumbrances prior to the said de
benture holders affect the property respectively comprised ir. or charged 
by the said debentures.
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4. An inquiry what other encumbrances whether prior or subsequent 
affeet the property respectively comprised in or charged by the said de
bentures.

5. An inquiry what are the priorities of such other charges or encum
brances and the said debentures respectively.

DEBENTURE HOLDERS’ JUDGMENT FOR SALE.
Upon motion made this day unto this Court by counsel for the plain

tiff for judgment for sale in the presence of counsel for all the defendants, 
and hearing read the and the other proceedings had and taken :

This Court doth order and adjudge:
1. That the lands and premises, chattels, undertaking, stock-in-trade, 

works, plant, property and effects and assets, comprised in the said in
denture dated the day of 100 be sold with the ap
proval of the official referee, and that the proceeds of the sale lx* paid 
into Court to the credit of this action.

Note—The judgment for sale and for an account may be joined in 
one judgment if such be granted.

RECEIVER’S CERTIFICATE.
No.

Received from of , the sum of part of a sum of
authorized to be raised by an order of the High Court of Justice 

dated the day of , and made in an action of
under which order every part of the said sum of is to rank pari
passu as a first charge upon the assets of the said Company comprised 
in vr charged by a certain trust deed for securing debenture stock of the 
said Company date the day of , and referred to in the
said order, in priority to the holders of the said debenture stock and 
their trustees, and is to bear interest commencing as to the said sum 
(the receipt whereof is hereby acknowledged) from the date hereof, at 
the rate of , until repayment, and in addition to such interest
each lender of part of the said sum of , is to be entitled to re
ceive on being paid off a bonus as follows, viz., on payment off within 
one year from his advance a bonus of on the amount advanced
or on payment off at any subsequent time a bonus of on the
same amount, and any part of the said may be paid off at any
time on the terms aforesaid. The said charge will be by way cf floating 
security upon the said assets as aforesaid, as the undersigned does not 
undertake any personal liability to pay any part of the said sum of t
or any such interest or bonus as aforesaid.

Dated the day of . Receiver and Manager.

DEBENTURE STOCK CERTIFICATE.
The Company, Limited.

Bearing interest at the rate of 
every January and July.

p.c. per annum payable

19—COMPANY LAW.
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(The stock is redeemable at p.c. at any time after the
day of on six calendar months’ notice from the Company).

This is to certify that of is the registered holder of
of the above mentioned stock which stock is constituted and 

secured by trust deed dated the day of and made be
tween the Company of the one part, and and (trustee) of the
other part, and is issued subject to the provisions contained in that deed.

Note.—This certificate must be surrendered before any transfer of the 
whole or any part of the stock comprised in it can be registered and no 
fraction of one hundred dollars will be transferred.

DEBENTURE.
The Company, Limited.

Issue of 1,000 debentures of $ each carrying interest at
per cent, per annum (all ranking pari passu) and numbered 

to inclusive, made under the authority of by-law No. 2 of the
Company and of a resolution of the shareholders dated the day
of

No. Debenture $
1. The Company, Limited, (hereinafter called the Company) will on

the day of (or on such earlier day as the principal
moneys hereby secured become payable in accordance with the conditions 
indorsed hereon ) pay to of or other the registered holder
for the time being hereof the sum of $

2. The Company will, in the meantime (or during the continuance of
this security ) pay to such registered holder interest thereon at the rate 
of per cent, per annum, by half yearly payments on the
day of and day of in each year the first of such
payments to be made on the day of next.

3. The Company hereby charges with such payments its undertaking 
and all its property, present and future including its uncalled capital.

4. This debenture is issued subject to and with the benefit of the con
ditions endorsed herein, which are to be deemed part of it.

Given under the corporate seal of the Company this day
of

The seal of the Company was affixed hereto in the
presence of

Directors. ( Seal. )

CONDITIONS ON DEBENTURE.
The conditions within referred to:
1. This debenture is one of a series of debentures, eich for securing 

the principal sum of issued or about to be issued by the Company.
The debentures of the said series are all to rank pari passu as a (first) 
charge on the property hereby charged without any preference or prior
ity over one another, and such charge (save as regards the hereditaments
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comprised in the indenture below mentioned) is to be a floating security 
(if desired add, but so that the Company is not to be at liberty to create 
any mortgage or charge on its freehold and leasehold land) in priority 
or pari passu with the said debentures.

2. A register of the debentures will be kept at the Company's regis
tered oflice, wherein will be entered the names, addresses and descriptions 
of the registered holders, and particulars of the debentures held by them 
respectively, (and such register will, at all reasonable times during busi
ness hours, be open to the inspection of the registered holder hereof and 
his legal personal representatives, and any person authorized in writing 
by him or them).

3. The registered holder, or his legal personal representatives, will be 
regarded as exclusively entitled to the benefit of this debenture, and all 
persons may act 'v'cordingly and the Company shall not lie bound to 
enter in the régis* »r notice of any trust, or save as herein provided and 
except as by some Court of competent jurisdiction ordered, to recognize 
any trust or equity affecting the title to the debentures or the moneys 
hereby secured.

4. Every transfer of this debenture must be in writing under the hand
of the registered holder or his legal personal representatives. The transfer 
must be delivered at the registered office of the Company with a fee of 
$ and such evidence of identity or title as the Company may
reasonably require, and thereupon the transfer will be registered and a 
note of such registration will be indorsed hereon. The Company shall be 
entitled to retain the transfer.

5. In the case of joint registered holders the principal moneys and in
terest hereby secured shall be deemed to be owing to them upon a joint 
account.

0. No transfer will lie registered during the seven days immediately 
preceding the days by this debenture fixed for payment of interest.

7. In respect of each half year’s interest on this debenture, a warrant 
of the Company’s bankers, payable to the order of the registered holder 
thereof, or in case of joint holders to the order of that one whose name 
stands first in the register as one of such joint holders, will be sent by 
post to the registered address of such registered holder, and the Company 
shall not be responsible for any loss in transmission and the payment of 
the warrant, if purporting to be duly indorsed shall be -a good discharge 
to the Company.

8. The principal moneys and interest hereby secured will be paid 
without regard to any equities between the Company or the original or 
any intermediate holder thereof, and the receipt of the registered holder 
for such principal moneys and interest shall be a good discharge to the 
Company for the same.

9. The Company may at any time give notice in writing to the regis
tered holder hereof, his executors or administrators of its intention to pay 
off this debenture, and upon the expiration of calendar months
from such notice being given the principal moneys hereby secured shall 
become payable.
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10. The principal moneys hereby secured shall immediately become 
payable :

(a) If the Company makes default for a period of three calendar 
months in the payment of any interest hereby secured and the registered 
holder hereof before such interest is paid, by notice in writing to the 
Company calls in such principal moneys; or

(b) If an order is made or an effective resolution is passed for the 
winding up of the Company.

11. At any time after the principal moneys hereby secured become 
payable (or after the security constituted by the indenture below men
tioned becomes enforceable) the registered holder of this debenture may, 
with the consent in writing of the holders of the majority in value of 
the outstanding debentures of the same issue, appoint, by writing, any 
person or persons (approved by the trustees of the said indenture) to be 
a receiver or receivers of the property charged by the debentures (and 
not comprised in such indenture ) and such appointment shall be as effec
tive as if all the holders of debentures of the same issue had concurred 
in such appointment. And a receiver so appointed shall have power—

( 1 ) To take possession of the property charges by the debentures.
(2) To carry on or concur in carrying on the business of the Company, 

and for that purpose to raise money on the premises charges in priority 
to the debentures.

(3) To sell or concur in selling any of the property charges by the 
debentures.

(4) To make any arrangement or compromise which he or they shall 
think expedient in the interests of the debenture holders.

And all moneys received by such receiver or receivers shall be applied 
in or towards the satisfaction pari passu of the debentures (or if there is a 
trust deed, paid over to the trustees or trustee of the said debenture to 
be held on the trusts by that indenture declared of and concerning the 
moneys to arise from the execution of the primary trust for conversion 
as therein defined.)

If there is to be a trust deed add
12. The holders of the debentures of the above issue are and will be

entitled pari passu to the benefit of and subject to the provisions
contained in an indenture dated the day of and made
between the Company of the one part and A. B. and C. of the other part 
( whereby certain property of the Company was vested in trustees for 
securing the payment of the principal moneys and interest payable in 
respect of the said debentures).

13. The principal moneys and interest hereby secured will be paid at
No., street or at the head office of the Company.

14. A notice may be served by the Company upon the holder of this 
debenture by sending it through the post in a prepaid letter addressed to 
such person at his registered address.
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15. Any notice served by post shall be deemed to have been served at 
the expiration of twenty-four hours after it is posted, and in proving such 
service it shall be sufficient to prove that the letter containing the notice 
was properly addressed and put into the post office.

FORM OF COUPON.
$

The Company, Limited.
Coupon No. Interest Coupon No.

Interest on $ . Debenture No. being . Half
year’s interest due the day of and payable to
bearer at the Bank (address) or at the head office of the Com-

For the Company
Secretary.

PERPETUAL DEBENTURE.
The Company, Limited.

The Company, Limited, being indebted to the person to whom
this debenture is issued in the sum of $ upon the terms that
such sum is to be payable only in the events and subject as hereinafter 
expressed, when, etc.

Annexed to this debenture are coupons, each providing for a
half year’s interest (and if so, and also a voucher for fresh coupons) and 
such interest will be payable only on presentation of the coupon refer
ring thereto. After the day of (10 years after date) and
at the expiration of such succeeding period of 10 years, the registered 
holder, on production of this debenture for indorsement (or the bearer 
of the appropriate voucher on presentation thereof) will be entitled to 
the issue of fresh coupons for a further period of 10 years (add conditions 
of payment).

DEBENTURE PAYABLE OUT OF PROFITS ONLY.

1. The Company, Limited, will, as and when the principal
moneys hereby secured become payable, pay to of the sum
of

2. The Company will in the meantime pay to the said, etc.
3. The principal moneys and interest secured by the debentures of 

this series are payable exclusively out of the profits of the Company as 
provided by the by-laws of the Company, and the Company will apply 
such profits accordingly.

4. This debenture is "issued, etc.
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DEBENTURE TO BE PAID BY INSTALMENTS.
1. This debenture ia one of a aeriea of debenturea of the Company 

which are to be iaaued upon the footing that the principal aum of
ia to be paid up thereon by inatalmenta an foliowa, namely: — 
per debenture on application and per debenture on allotment, and the 
balance, if and when called up. and particulara of the principal auma 
from time to time, and for the time being paid up hereon will be certi
fied on tliia debenture by the Company’s secretary or managing director, 
and auch certificate ia to be conduaive notwithstanding that by reason of 
a discount allowed for payment in advance, or otherwise the amount act
ually paid up ia less than the amount certified.

2. The Company may at any time call up the Iwlance of the said aum
of or any part thereof, and the registered holder of thia debenture
shall be liable to pay up any calls so made on him to the persona and 
at the time and place appointed by the Company. No calls shall exceed

per debenture, and two consecutive calls shall not lie made pay
able at an interval of leas than three calendar months. Fourteen days’ 
notice of any call shall be given, specifying the time and place of pay
ment and to whom auch call ia to be paid.

3. If the registered holder of thia debenture fails to pay any call or 
instalment on or before the day appointed for the payment thereof, the 
Company may at any time thereafter whilst such call or instalment re
mains unpaid, serve a notice on such holder requiring him to pay the same, 
together with interest at the rate of 10 per cent, per annum, as from the 
time when the same ought to have Wen paid, and such notice shall state 
that in default of payment within fourteen days this debenture will In* 
liable to forfeiture, and if the requisitions of such notice are not com
plied with, the Company may at any time thereafter by resolution of 
ita directors, forfeit thia debenture, and if this debenture ia so forfeited, it 
■hall forthwith become the property of the Company and shall be given 
up to the Company to be cancelled.

APPLICATION FOR DEBENTURE.
The Company, Limited.

No.
Issue of per cent, debenturea.

To the Directors of the Company, Limited,
Gentlemen,—

I beg to apply for debentures of the above issue in the terms
of the prospectus issued by you, dated on which I have paid the required 
deposit of $ per debenture, and I undertake to accept the same
or any less number you may allot to me, and to make the remaining 
payments in respect thereof, at the dates specified in the said prospectus.

Your obedient servant,
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MORTGAGE OF UNCALLED CAPITAL.

Under section 78 of the Ontario Companies Act power is 
given to charge uncalled capital.

The Company, as beneficial, owner hereby assigns unto the present 
trustees all that portion of the capital of the Company which at present 
is uncalled, namely the sum of in respect of each of the shares
in the capital of the Company, which have been issued and are outstand
ing and all calls and sums hereafter made or received in respect thereof. 
To hold the same unto the present trustees, their executors, administrators 
and assigns absolutely to the intent that the same may lie held as a 
specific and not a floating security for the payment of the moneys in
tended to be hereby secured.

As regards the uncalled capital aforesaid, assigned by the last preced
ing clause hereof, the following provisions shall have effect.

(1) The trustees or trustee may at any time hereafter permit the Com
pany to call up such capital, or to receive the same or any part thereof 
in advance of calls.

(2) Such permission may be given on such terms and conditions as 
the trustees or trustee may think expedient.

(3) All such moneys, if and when paid up, shall belong and be paid
over to the trustees or trustee, and shall lie carried to the redemption 
fund mentioned in clause hereof.

(4) Save as herein provided, none of the mortgaged capital shall, 
during the continuance of this security, be called up or received in ad
vance of calls.

(5) The Company shall not at any time during the continuance of this 
security create any charge on the uncalled capital aforesaid without giv
ing previous notice in writing to the person or persons in whose favour 
such charge is created of the assignment thereof hereby made.

BILL OF EXCHANGE.

Toronto, 1st Jan., 190
$

Three months after date pay to the order of One Thousand
dollars, value received.

For the A.B.C. Company, Limited, President.
Secretary.

ACCEPTANCE OF BILL.
For the A.B.C. Company, Limited.
And by its authority, payable at, etc.

President.
Secretary.



CHAPTER XVIII.

LEGAL PROCEEDINGS.

A corporation is liable for the acts of its agents as in the case 
of a private individual. A corporation is not, however, liable 
for the unauthorized acts of its agents or for acts done outside 
of the business of the corporation. In a somewhat peculiar case 
it was held that where acts are done in the presence of the cor
poration, i.e., of the members of the corporation and while it is 
convened in meeting and while its principal officers and many of 
its members present, under these circumstances the wrongful acts 
must have been taken to be done by and with the consent of the 
corporation, which is accordingly liable for damages for injury 
sustained. Kirwer v. Phœnix Lodge, I.O.O.F., 7 O.R. 377 ; Bay- 
ley v. Manchester B.W. Co., L.R. 8 C.P. 148; Ramsden v. Boston 
d- Albany R.W. Co., 104 Mass. 117 ; Limpus V. London General 
Omnibus, 1 H. & C. 526.

It was once thought that a corporation was not liable in an 
action for deceit for the reason that it has no mind and there
fore has no motive, nor can it be guilty of a malicious act. Lord 
Bramwell in Abrath v. North Eastern R.W. Co., 11 App. Cas. 
247, expressed himself in the most positive language, but other 
members of the Court, Lord Selborne and Lord Fitzgerald took 
particular pains to express themselves as not having found it 
necessary to form any opinion on the point as it was not 
brought up or argued in the case. And in Stevens v. Midland 
Counties R.W. Co., 10 Ex. 352, Alderson, B., says at page 354: 
“It seems to me that an action of this description (malicious pro
secution) does not lie against a corporation aggregate, for in 
order to support the action it must be shewn that the defendant 
was actnated by the motive in his mind and a corporation has 
no mind.”

In McKay v. Commercial Bank of New Brunswick, L.R. 5 
C.P. 394, the action was for a deceitful representation by the
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bank manager made to parties by which they were induced to 
accept bills discounted by the bank and the bank was held liable 
for the manager’s deceit. See also Smith v. Winterbotham, L.R.
8 Q.B. 244; Barwick v. English Joint Stock Bank, L.R. 2 Ex. 259, 
and Moore v. Ontario Investment Association, 16 O.R. 269.

A corporation may be liable for false imprisonment under an 
order of its agent within the scope of its authority. In re Mac- 
Sorley v. Mayor of St. John, 6 S.C.R. 531 ; Ritchie, C.J., said, 
552: “But there must be evidence justifying the jury in finding 
that the parties actually imprisoning him had authority from 
the corporation. And see Eastern Railway Co. v. Broom, 6 Ex. 
314; Goff v. Great Northern Co., 3 E. & E. 672; Polton v. 
Loader & South West Railway Co., L.R. 2 Q.B. 534.

These views, however, are not regarded as sound. It is now 
well settled that with respect to the question whether a principal 
is answerable for the act of his agent in the course of his 
master’s business, no sensible distinction can be drawn between 
the case of fraud and the case of any other wrong. Barwick v. 
English Joint Stock Bank, supra.

A company is liable for trespass. Maund v. Monmouthshire 
Canal, 4 M. & G. 452. For libel. Cardl v. Penberthy Injector 
Co. (1889) 16 A.R. 446; Tench v. G. W. R. Co., 32 U.C.R. 452. 
For assault and battery. Butler v. Manchester Ry. Co., 21 Q.B.D. 
207. For nuisance. Rapier v. London Tramways Co., 69 L.T. 
361.

Internal Management.

It is an elementary principle of law relating to joint stock 
companies that the Court will not interfere with the internal 
management of companies acting within their powers. Burland 
v. Earle (1902) A.C., at page 93. But see Toronto Brewing & 
Malting Co. v. Blake, 2 O.R. 175.

The Court will not interfere to restrain by injunction the 
doing of an act by a company which should have been sanctioned 
by a majority of the shareholders before the act was done if 
such sanction can afterwards be obtained. If the thing com-
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plained of is a thing which in substance the majority of the com
pany are entitled to do or if something has been done irregularly 
which the majority of the company are entitled to do regu
larly or if something had been done illegally which the 
majority of the company are entitled to do legally there 
can be no use in having litigation about it, the ulti
mate end of which is only that a meeting has to be called and 
ultimately the majority gets its wishes. Furdom v. Ontario Loan 
and Debenture Co., 22 O.R. 597; Macdougall v. Gardiner, 1 Ch. 
D., at page 25.

Regulations—Domestic Forum.
i

Where an association has a code of laws and also rules for 
the government of members which point out what course a 
member shall pursue if he finds himself aggrieved he must ex
haust the remedies thus provided before applying to the Courts 
of law for redress.

Action by Shareholders in Name of Company.

It is clear law that in order to redress a wrong done to a 
company or to recover money or damages alleged to be due to the 
company the action should prima facie be brought by the com
pany itself.

Where the persons against whom relief is sought themselves 
hold and control the majority of the shares in a company and 
will not permit an action to be brought in the name of the 
company the Courts permit the shareholders complaining to 
bring an action in their own names. This, however, is a mere 
matter of procedure to afford a remedy for a wrong which 
would otherwise escape redress ; and it is obvious in such a case 
the plaintiffs cannot have a larger right to relief than the com
pany itself would have had if it were plaintiff and cannot com
plain of the acts which are valid if done with the approval of the 
majority of the shareholders or are capable of being confirmed 
by the majority. The cases in which the minority can maintain
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kupIi an action are therefore confined to those in which the acts 
complained of are of a fraudulent character or are beyond the 
powers of the company. A familiar example is where the 
majority are endeavouring directly or indirectly to appropriate 
to themselves money, property or advantages which belong to the 
company or in which the other shareholders are entitled to par
ticipate. No informality or irregularity which can be reme
died by the majority will entitle the minority to sue if the act 
so done regularly would be within the powers of the company, 
and the intention of the majority of the shareholders is clear. 
Burland v. Earle (1902), A.C., at p. 93; ilenier v. Hooper Tele
graph Works, L.R. 9 Ch. 350; Hacdougall v. Gardiner, 1 Ch. D., 
at page 25. See also Essery V. Court Pride of the Dominion, 2 
O.L.R. 596.

A sale by directors to one of themselves is open to question in 
an action by a shareholder. Such a sale, on the other hand, may 
be entirely validated by resolution of the shareholders. Where 
an action was brought, the Court considered it proper before 
deciding the action to direct that a meeting of shareholders be 
called for consideration of the sale and that they be asked to 
ratify it or express their disapproval of it. An order was made 
directing the calling of a meeting on a specified date the presi
dent of the company to report fully to the registrar upon affi
davit of the result of such meeting. Ellis v. Norwich Broom, 8 
O.W.R. 25.

In the case of an irregular election of directors the Court 
will not interfere at the instance of individual shareholders and 
unless the individuals can secure the consent of the company to 
sue in the company’s name, an action by them to test the election 
should be dismissed. Kelly v. Electrical Construction Co., 10 
O.W.R. 704.

A shareholder who has participated in the benefit of an 
illegal act cannot either individually or suing on behalf of the 
general body of creditors maintain an action against the direc
tors of the company. Stickney v. Bucket, 6 O.W.R. 751.
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The company is a necessary party in an action to call upon 
the directors to account for their profits. Meyers V. Cain, 6 

O.W.R. 297-834.
Where the holder of a large number of shares of a company 

had been restrained by an interim injunction from voting on his 
shares pending the result of an action, and in the meantime, a 
meeting of shareholders was held and directors elected, the Court 
refused to set aside the election of directors. It was said that 
the shareholders might have applied to the Court for an injunc
tion against the election proceeding or to have the injunction 
against him suspended so far as to allow him to vote for an ad
journment of the meeting, but having done neither and neglected 
such ordinary precautions Tie was not entitled to have the election 
set aside. Beaudry v. Read, 10 O.W.R. 622.

As to the jurisdiction of the Court of Chancery to intervene 
in internal affairs of the company. See Marsh v. Huron College, 
27 Or. 605; Woodruff v. Colwell, 8 O.W.R. 302, 314, 493; Hamil
ton Canal Co., 1 Gr. 1; Boulton v. Church Society, 14 Gr. 123, 
15 Gr. 450; International Wrecking Co. v. Murphy, 12 P.R. 423, 
and Saskatchewan Land Co. v. Leadley, 4 O.W.R. 39.

One-Man Companies.

The theory has been advanced that what is known as a one- 
man company may be treated as a "dummy” and that the Court 
should ignore its corporate existence and hold that the acts of 
the shareholders are the acts of the corporation itself. The 
tendency of American Courts is to refuse to be bound by the 
logic derived from a corporate existence where it serves only to 
distort or hide the truth. Anthony v. American Glucose Co., 
146 N.Y. 407. In the case of Rielle v. Reid, 28 O.R. 497, where 
one shareholder and his wife owned all the shares of the company 
except three, two of which were held by employees and the 
third by his solicitor, the Court said that the company was and 
had been the mere agent of the debtor, and held that the convey
ance by the debtor to the company of his assets was fraudulent
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and void and that all the assets of the company were part of the 
assets of the debtor and liable to be seized by his creditors. On 
appeal this decision was reversed and the Ontario Court of 
Appeal took the view that the company was a distinct legal entity, 
the rights and liabilities of which were not capable of being dealt 
with on the principle that it was an agent or alias of the debtor. 
26 A.R. 54. The leading English case on this is Salomon v. Salo
mon (1897), A.C. 22. The House of Lords took the view that 
all the provisions of joint stock companies having been complied 
with, it was impossible to dispute that the company was legally 
incorporated and must be treated like any other individual 
person, with its rights and liabilities apportioned to itself and 
that the motives of those who took part in the promotion of the 
company were absolutely irrelevant.

Rectification of Register.

116.— (1) If the name of any person is without sufficient cause, en
tered in or omitted from such book or books of the corporation, 
or if default is made or unnecessary delay takes place in entering in 
said books-the* fact of any person having ceased to be a shareholder or 
member of the corporation, the person or shareholder or member 
aggrieved, or any shareholder or member of .the corporation, or the cor
poration itself may apply to a Judge of the High Court of Justice for an 
order that the book or books be rectified, and the Judge may either refuse 
such application or he may make an order for the rectification of the said 
book or books, and may direct the corporation to pay the costs of such 
motion or application and any damages the party aggrieved may have 
sustained. The Judge may in any proceeding under this section, decide 
on any question relating to the title of any person who is a party to such 
proceeding to have his name entered in or omitted from the said books of 
the corporation whether such question arises between two or more share
holders, or alleged shareholders or mendiera, or between any shareholders 
or alleged shareholders or memliers and the corporation, and the Judge 
may in any such proceeding decide any question which it may be necessary 
or expedient to decide for the rectification of the said books.

(2) The Judge may direct an issue to be tried in which any question 
of law may be raised.

(3) An appeal shall lie from the decision of such Judge as if the same 
had been given in an action.

(4) This section shall not deprive any Court of any jurisdiction it may 
have. R.S.O., c. 191, s. 73.

(6) The costs of any proceeding under this section shall be in the dis
cretion of the Judge.
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This section affords a summary remedy, where a name is 
improperly entered or omitted from the register of shareholders 
or unnecessary delay takes place in removing the name from 
the register. There should be a demand on the proper officer of 
the company and a refusal or unreasonable delay in complying 
before launching the motion. Nelles v. Windsor Ry. Co., 11 
O.W.R., p. 467.

The section is broad in its terms and application, as the fol
lowing illustrations will shew.

The power was exercised where an underwriter claimed to 
have been improperly placed on the list of shareholders. Re 
Consort Co. (1897), 1 Ch. 575; where there was a dispute be
tween the purchaser of certain shares and his vendor. Ex parte 
Shaw, 2 Q.B.D. 463; where a shareholder who had surrendered 
certain shares sought to have his name reinstated on the ground 
that the surrender was invalid. Bellcrby v. Rolland (1902), 2 
Ch. 14 ; where it was claimed that the company had improperly 
acted on a forged transfer. Re Bahia & Co., L.R. 3 Q.B.D. 584; 
where it was sought to attack a forfeiture of shares as irregular. 
Ystalyfera Gas Co., W.N. (1887), 30; where misrepresentation 
was alleged by a subscriber. Anderson’s Case, 17 C.D. 373. And 
an order may be made nunc pro tunc. Re Sussex Brick Co. 
(1904), 1 Ch. 598. See title Transfers, supra. See also Re 
Imperial Starch Co., 10 O.L.R. 22; Re Panton, 90 L.R. 3; Re 
Dominion Oil Co., 2 O.W.R. 826; Selles v. Windsor Ry. Co., 11 
O.W.R. 463.



CHAPTER XIX. 

PUBLIC COMPANIES.

106.— (1) No allotment shall be made of any share capital l>y a com
pany offering shares for public subscription, unless the following condi
tions have been complied with, namely :

(а) The amount (if any) named in the prospectus as the minimum 
subscription upon which the directors may proceed to allotment ;

(б) If no amount is so fixed and named, then the whole amount of 
the share capital so offered for subscription

has been subscribed, and the sum payable on application for the amount 
so fixed and named, or for the whole amount offered for subscription has 
been paid to and received by the company.

(2) The amount so fixed and named and the whole amount aforesaid 
shall be reckoned exclusively of any amount payable otherwise than in cash, 
and is in this Act referred to as the minimum subscription.

(3) The amount payable on application on each share shall not be less 
than five per cent, of the nominal amount of the share.

(4) If the conditions aforesaid have not been complied with on the 
expiration of ninety days after the first issue of the prospectus, all money 
received from applicants for shares shall be forthwith repaid to the appli
cants without interest, and if any such money is not so repaid within one 
hundred days after the issue of the prospectus, the directors of the com
pany shall be jointly and severally liable to repay that money with interest 
at the rate of five per centum per annum from the expiration of the ninety 
days ; provided that a director shall not be liable if he proves that the loss 
of the money was not due to any misconduct or negligence on his part ; 
Provided, however, that the Provincial Secretary may from time to time 
extend the times herein limited.

(6) Any condition requiring or binding any applicant for shares to 
waive compliance with any requirement of this section shall lie void.

(6) This section except sub-section (3) thereof, shall not apply to any 
allotment of shares subsequent to the first allotment of shares offered to 
the public for subscription. Imp. Act, 1900, 4.

Prior to the passage of this Act every company incorporated 
under the Ontario Companies Act could allot shares, commence 
business and create liabilities immediately after its incorpora-
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tion. Many abuses arose owing to the fact that directors fre
quently proceeded to allotment on a subscription that was ob
viously insufficient for the ordinary purposes of the company, 
but which was large enough to afford a means of re-imbursing 
them for their preliminary expenses. In other cases an allot
ment was made where the subscription was inadequate and the 
moneys taken to make a payment on account of some option on 
property subsequently lost to the company through its inability 
to meet the succeeding payments. These abuses will now, in a 
measure, be obviated.

Limitations op Act.

It should be observed that this part of the act only applies 
to companies incorporated after July 1st, 1907. See sections 
118 and 218.

This section does not apply unless share capital is offered to 
the public for subscription and it accordingly does not apply to 
a private company which makes no offer of shares to the public 
nor does it apply to a company which offers debentures or de
benture stock for public subscription. Like section 96, it must 
be read in the light of section 97. See notes to sections 96 and 
97 supra.

Furthermore, section 106 does not apply to an allotment of 
shares subsequent to the first allotment offered to the public for 
subscription. See sub-section 6. It should be noted that it is 
only necessary that the minimum amount should be “sub
scribed” and the proper percentage paid on account of such 
subscriptions. If then the applications are sufficient, the 
directors may allot and sell any amount of stock they may deem 
proper. This would not appear to be of much consequence as 
under section 108 the company cannot commence business until 
the minimum subscription has been alloted.

The directors, however, may fix a nominal amount as the 
minimum subscription and in many cases in England prospec
tuses published since the passing of this Act have stated as the 
minimum subscription such a nominal amount as seven shares, 
the prospectus, however, containing a clause that the directors
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do not intend to proceed to allotment unless an amount ade
quate in their opinion for the purposes of the company is sub
scribed.

Offer to Public.

What is meant by an offer to the public will probably not 
be determined without much controversy. In a business sense 
it would be generally understood to mean an offer by newspaper, 
advertisement or printed circular to some more or less extended 
section of the public as distinguished from an offer made pri
vately to a circle of friends, acquaintances or clients. But the 
mere fact that an offer is made by letter addressed to a number 
of persons by name would not necessarily deprive it of the 
character of a public offer. Section 106 must be read in the 
light of section 99, sub-section 4, and section 97, which may prob
ably afford a key to the riddle. And see Burrows v. Matabcle 
Gold Reefs (1901), 2 Ch. 23.

If an offer is made to the public but no allotment made, and 
subsequently a private offer is made it would appear that the 
provisions of the Act must still be complied with, and the con
sequences of failing to comply with the Act are of such a serious 
nature that no one would wish to proceed if there were any doubt 
in the matter. In view of the onerous provisions of these section 
the following principles laid down by Mr. Palmer will serve as 
an excellent guide to directors.

Suggestions for Directors.

They may fix the minimum subscription so low that there will 
be a practical certainty of its subscription, regard being had to 
underwriting and to what they themselves will be prepared to do 
towards making up any deficiency.

They will take care that the application money is paid into 
a sound bank, and that it cannot be drawn out without their 
privity and consent.

They will take care that until the minimum subscription is 
made and the application money Ls paid in, no part of the appli
cation money is paid out.

20—COMPANY LAW.
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If within ninety days the minimum subscription is not made, 
and the application money satisfied, they will at once repay the 
application moneys.

The period of ninety days runs from the “first issue of the 
prospectus” which is apparently, unless the contrary be proved, 
the date of the prospectus.

Consequences ok Non-Compliance.

107.— (1) An allotment made by a company to an applicant in contra
vention of the foregoing provisions of this part of this Act shall be voidable 
at the instance of the applicant within one month after the holding of the 
statutory meeting of the company, and not later, and shall be so voidable 
notwithstanding that the company is in course of being wound up.

The use of the word voidable means that there is a binding 
contract capable of being set aside by the applicant. If the sub
scriber is entitled to set aside the allotment on the ground that 
it was made in contravention of the Act but does not take pro
ceedings within one month after the holding of the statutory 
meeting, he would appear to lose his statutory right.

It should also be noted that even if the company is being 
wound up a subscriber can repudiate. See Oakes v. Turqnand, 
L.R. 2 H.L. 325.

If the subscriber W'ishes to set aside his application, he should 
notify the company and demand the removal of his name from 
the list of shareholders of the company. If the company de
clines to accede to this, proceedings might be taken by action or 
by motion for rectification of the register under section 116. 
Where the company is being wound up, the subscriber could 
raise the defence in a proceeding to place him on the list of con
tributories.

Director’s Liability.

(2) If any director of a company knowingly contravenes or permits or 
authorizes the contravention of any of the foregoing provisions of this part 
of this Act with respect to allotment he shall be liable to compensate the 
company and the allottee respectively for any loss, damages or costs which 
the company or the allottee may have sustained or incurred thereby; pro-
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vided that proceedings to recover such loss, damage or costs shall not be 
commenced after the expiration of two years from the date of the allot
ment. Imp. Act, 1900, 5.

The damages for which the director is made liable would 
appear to include all loss or expenses of any kind sustained by 
the allottee by reason of the allotment and all expenses to which 
the company was put, the company, however, would not appear 
to be entitled to claim damages for the loss of membership nor 
would the subscriber be entitled to claim damages for the loss 
of shares.

Commencing Business.
10S.— ( 1 ) A company shall not commence any business or exercise any 

borrowing powers unless:—
(a) Shares held, subject to the payment of the whole amount thereof 

in cash, have been allotted to an amount not less in the whole 
than the minimum subscription; and

Commencing business means commencing the exercise of the 
powers conferred upon the company to trade, m, nufacture, etc. 
Borrowing would be an act incidental to carrying on its busi
ness. The Legislature, however, has made it doubly clear that 
no company offering shares for public subscription can create 
any liabilities or dispose of any of its funds until it has filed 
the required declaration.

It would seem, however, that the company may at least issue 
a prospectus, allot stock and enter into provisional contracts of 
various kinds which contracts become binding on the company 
the moment it is entitled to receive the official certificate. See 
Howland v. AfcNab, 8 Gr. 47 ; Goodwin v. Ottawa tf- Prescott By., 
13 C.P. 254-, Dominion Salvage v. Attorney-General, 21 S.C.R. 
72; Hardy v. Pickerel River Co., 29 S.C.R. 211.

(b) Every director of the company has paid to the company on each
of the shares taken or contracted to be taken by him, and for 
which he is liable to pay in cash, a proportion equal to the pro
portion payable on application and allotment on the shares offered 
for public subscription; and ,

If a director fails or refuses to pay to the company the 
proper proportion due upon his shares, it is obvious that the
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official certificate could not be obtained. Under these circum
stances it has been suggested by Mr. Palmer to be advisable to 
provide in the by-laws or articles that a director shall ipso facto 
vacate his office if he does not pay up his subscription when due.

(c) There has been filed with the Provincial Secretary a statutory 
declaration by the secretary or one of the directors, in the pre
scribed form, that the aforesaid conditions have been complied 
with.

Official Certificate.
(2) The Provincial Secretary may, on the filing of this statutory dec

laration, certify that the company is entitled to commence business, and 
that certificate shall be conclusive evidence that the company is so entitled; 
Provided, however, that upon it being shewn that such certificate was made 
upon any false statement or upon the withholding of any material state
ment, the Provincial Secretary may cancel and annul such certificate.

While, as a matter of practice, it would appear very advis
able, if not necessary, to obtain the certificate of the provincial 
secretary that the company is entitled to commence business, at 
the same time it would not appear technically necessary under 
the phraseology of sub-section (c).

The object of the certificate is to afford conclusive evidence 
that the company is entitled to commence business. If the certi
ficate were issued and subsequently cancelled, such cancellation 
would not necessarily afford conclusive evidence that the com
pany was not entitled to commence business and the question 
of compliance or non-compliance with the preceding provisions 
would seem to be a question of fact to be determined by the 
Court in which the issue arose. See Hadleigh Castle Gold Mines 
Co. (1900), 2 Ch. 419.

Contracts Provisional.
(3) Any contract made by a company before the date at which it is 

entitled to commence business shall be provisional only, and shall not be 
binding on the company until that date, and on that date it shall become 
binding.

The word “provisional” is defined by the latter words in the 
sub-section. The contract would appear to be in existence, but 
its operation suspended until the date on which it is entitled to
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commence business. On that date it takes on full force and 
effect. This, however, would not apparently interfere with the 
right of avoiding such contracts on ordinary grounds such as 
fraud. Nor would it appear to give to the other party a right 
to repudiate the agreement in the interval. It would seem that 
notwithstanding any attempt at repudiation on his part based 
on the ground that there was no completed contract, the con
tract w'ould become binding on him on that date when the com
pany could commence business.

The position of the third parties dealing with the company 
is not altogether free from doubt. It would appear, however, 
from the fact that the declaration must be filed in a public 
office accessible to those who wish to make inquiries, that the 
public would be taken to have notice of any failure on the part 
of the company to comply with the provisions of the Act. This 
would place parties selling goods for credit or lending money to 
the company in the same position as in the case of other ultra 
vires acts, of which they had notice.

(4) Nothing in this section shall prevent the simultaneous offer for 
subscription of any shares and debentures or the receipt of any applica-

Penalty.
(5) Tf any company commences business or exercises borrowing powers 

in contravention of this section every person who is responsible for the 
contravention shall, without prejudice to any other liability, be liable on 
summary conviction to a fine not exceeding fifty dollars for every day dur
ing which the contravention continues.

Moneys to be Held in Trust.
109. All 'sums received by the company or by any promoter, director, 

officer or agent thereof shall be held in trust by the company or such pro
moter, director, officer or agent until the same may be deposited in a 
chartered bank to the credit of the company and shall there remain in 
trust until the issue of the aforesaid certificate by the Provincial Secre
tary. New.

This provision would appear to be a salutary one and neces
sary to fully effectuate the purposes of this part of the Act. In 
many cases moneys might be collected on account of stock sub-
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scriptions and used by the promoters for preliminary expenses 
and other purposes, notwithstanding the fact that the company 
was not authorized to commence business. A remedy is given 
by section 106, sub-section 4, which provides that if the condi
tions of the Act have not been complied with on the expiration 
of 90 days after the first issue of the prospectus, all moneys 
shall be repaid to the applicants, and the directors of the com
pany shall be jointly and severally liable to repay that money. 
If, however, the directors were not men of substance, this pro
vision would be of little benefit to the subscribers.



CHAPTER XX.

AMALGAMATION.

The word amalgamation has, under the Companies Act, no 
technical meaning. The word is used to describe the transfer of 
all or part of the assets and liabilities of one or more existing 
companies to another existing company or to a new company, of 
which the members of the transferring company or companies 
become or have the right to become members. Amalgamation 
can only legally be accomplished pursuant to legislative author
ity, but agreements may be entered into between the companies 
which would have the same result as if there had been a legal 
amalgamation. A transfer by one company of its assets to an
other does not constitute amalgamation and does not merge the 
companies into one. Maple Leaf Rubber Co. v. B radie, 18 (jue. 
S.C. 352. A transaction is not the less an amalgamation because 
the terms “purchase and sell” are used. Stace & Worth’s Case, 
4 Ch. 682; Dougan’s Case, 8 Ch. 540. Nor is it the less an amal
gamation because a substantial part of the assets are accepted. 
Wall v. London and Northern Assets Corporation ( 1898). 2 
Ch. 469.

How Effected.

Amalgamation may be effected,
1. By special Act of Parliament,
2. By proceeding under section 8 of the Ontario Companies 

Act.
3. Under the provisions of section 188 of the Ontario Com

panies Act. This section is almost the same as section 191 of 
the Imperial Companies Act, 1862. There arc two modes of 
effecting an amalgamation under this section,

(a) Company A and company B desire to amalgamate. Com
pany A passes a special resolution to wind up, appointing liqui-
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datons and directing them to sell the assets to company B, in 
consideration of shares in that company to be allowed to the 
members of company A. The liquidators act accordingly, and 
company A is then dissolved.

(b) Company A and company B desire to amalgamate. Com
pany A is formed to acquire their assets and liabilities and to 
carry on the amalgamated business. Each of the old companies 
then passes a special resolution as in the last case, the liquida
tor carrying the sale into effect and the old companies are then 
dissolved. This latter mode is available in every case, whereas 
the former can only be adopted where one of the companies has 
power to acquire the property and liabilities of the other or 
others. See Palmer’s Company Precedents, Part I, page 1320.

4. Under a power in the Charter to sell the undertaking for 
shares in another company, combined with the power to divide 
assets in a winding-up in specie.

5. By the formation oÇ a new company and the sale to this 
new company of the assets of the companies desiring to amalga
mate.

This last is the method usually adopted in Canada for the 
amalgamation of companies.

The basis of such an amalgamation is the formation of a new 
•ompany with the required capital and the transfer to this com
pany of the assets of the companies desiring amalgamation. The 
first step in preparing the amalgamation is the settling of the 
terms upon which the amalgamation is to be based, which terms, 
when agreed upon, should be embodied in an agreement. Special 
meetings of the amalgamating companies should be held to ap
prove of and ratify the agreement and to authorize the directors 
of the companies to execute and carry into effect the agreement. 
Notice of these special meetings should set out the reasons for 
the calling of the special meetings and give particulars of the 
business to be transacted thereat. They might be accompanied 
by a circular shewing the nature of the plan and the advantages 
or necessity thereof.
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On an amalgamation a compensation is frequently provided 
for such other officers of the selling company who are not to take 
office under the purchasing company. Southall v. British Mutual 
Life Association Society, 6 Ch. ul4. But it has been held that 
the notice convening the meeting ought to disclose the provisions. 
Tiessen v. Henderson{1899), 1 Ch. 861.

Bond holders of a railway company were, by the Statutory 
Charter, given an option to convert their bonds into stock, such 
stock to be preferential to the ordinary stock of the company. 
By subsequent Act the company was authorized to amalgamate 
with another company and it was declared in the Act that the 
two companies and those who should become shareholders in the 
amalgamated company, should constitute the new company. It 
was held that this amalgamation did not extinguish the right of 
the bond holders to elect to take stock which should be a pre
ferred stock in the amalgamated company. Cayley v. Cobourg 
Railway Co., 14 Or. 571.

In 1889, the City of Toronto entered into similar agreements 
with the defendant companies by which they authorized these 
companies to lay down and operate underground wires and ap
pliances for the distribution and supply of electricity, and gave 
them other privileges in connection with their business. By 
these agreements the defendants were forbidden to lease, to amal
gamate with or sell out to any other company, without the con
sent of the plaintiffs; and if they did so, all rights granted there
by were to cease and determine. In 1896, the Incandescent Co. 
sold out all their assets and the shareholders transferred their 
shares to the Electric Light Co.

Held, that the Toronto Electric Light Co. had not, in pur
chasing, fallen within the prohibition clause, for to hold to the 
contrary would be to add “buy” to that clause.

What had been done was not an amalgamation of the two 
companies, inasmuch as the purchase was for cash and for cash 
only, and ihe Incandescent Light Co. acquired no interest what
ever in the a.sets and affairs or otherwise of the other company.
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Inasmuch as the actions were not commenced till
April, 1902, the plaintiffs had, by their long delay in
bringing suit and also by their conduct after the alleged
breach and before the action, lost their right to complain. The 
plaintiffs had, by their conduct, waived the alleged forfeiture, 
the evidence clearly shewing that they had knowledge through
out of the facts upon which the right to claim a forfeiture rested, 
and it was not necessary to prove actual notice.

Notice to the city engineer was in the circumstances
of this case sufficient, although the evidence shewed much 
more than that, and warranted the conclusion that know
ledge of the absorption of the one company by the other was 
common and general throughout the city, and might safely be 
imputed to the City Council as a whole, especially as no civic 
official had denied such an inference. City of Toronto v. Tor
onto Electric Light Co.; City of Toronto v. Incandescent Light 
Co. of Toronto and The Toronto Electric Light Co., 6 O.L.R. 187.

PETITION FOR LETTERS PÀTBNT CONFIRMING AN AGREEMENT 
OF AMALGAMATION BETWEEN THE COMPANY,

LIMITED, AND THE COMPANY, LIMITED.
To

His Honour the Lieutenant-Governor of the Province of Ontario.
The joint petition of the Company, Limited, and the

Company, Limited.
Humbly sheweth.

1. That the Company, Limited, was incorporated under the
Ontario Companies Act by Letters Patent, dated and the
Company, Limited, was incorjMirated by Letters Patent under tiie Ontario 
Companies Act, dated the day of 10 .

2. That the Board of Directors of each of your joint petitioners is duly 
and lawfully constituted, having regard to the provisions of the statutes 
and by-laws in that behalf.

3. That pursuant to the provisions of section 8 of the Ontario Com
panies Act, your petitioners’ directors have entered into a joint agreement 
for the amalgamation of your jfetitioners. which said agreement lias been 
duly adopted by the shareholders of each of your petitioners at meetings 
thereof duly called in accordance with the statutes and by-laws in that 
behalf, and held separately for the purpose of taking the said agreement 
into consideration;—the said agreement having lieen adopted at such 
meetings by more than two-thirds of the votes of all the shareholders of 
each of your petitioners.
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4. That by the said agreement the name of the proposed amalgamated 
Company is to be

5. That your petitioners are desirous of obtaining Letters Patent under 
the Great Seal of the Province of Ontario confirming the said agreement.

ti. That the objects of the proposed amalgamated Company are to he 
those set out in the Letters Patent above referred to incorporating each 
of your petitioners.

7. That the undertaking of the Company will be carried on from the 
City of Toronto, and that its post office address will lx» Toronto.

8. That the head office of the Company will lx* at the City of Toronto.
9. That the amount of capital stock of the Company will be
10. That are to he the first directors of the Company.
Your joint petitioners therefore pray that your honour may Ik* pleased

to grant under the Great Seal Letters Patent, confirming the said agree
ment for amalgamation.

And your joint petitioners as in duty bound will ever pray.
Dated at Toronto

Witness:

INDENTURE OF AGREEMENT MADE THIS DAY OF .

Between
Company, Limited, of the one part.

Company, Limited, of the other part.
Whereas the Company, was incorporated in the

under the Companies Act with a nominal capital of $ divided
into shares of $ each. e

And whereas the whole of the said shares have been issued and 
on each share has been paid thereon.

Whereas the Company was incorporated in the year
under the Companies Act with n nominal capital of $ divided
into shares of $ each.

And whereas the whole of the said shares have been issued and 
on each share has lieen paid thereon.

And whereas the respective directors of the said companies have duly 
passed by-laws providing for amalgamation and authorizing the execution 
and delivery of this agreement for the purpose of affecting an amalgama
tion between the two said Companies and subject to the approval of the 
shareholders of the said companies respectively.

Now it is agreed as follows:—
1. The said Companies shall In» amalgamated and consolidated as one 

Company under the provisions of the Ontario Companies Act.
2. That the name of the new Company shall be Company.
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3. That the terms upon which the said amalgamation shall be carried
out shall be as follows, namely, the said Companies the Com
pany and Company, shall transfer and the new Company shall
take over all and singular the lands, buildings, goods, chattels and moneys, 
credits, debts, bills, notes and things in action of the old Companies and 
undertaking, business and goodwill thereof, with the full benefit of all 
contracts and agreements and of all securities in respect of said things 
in action to which the old Company is entitled and all other, the real 
and personal property and assets of the old Companies whatsoever and 
wheresoever, subject to several mortgages, charges, liens and encumbrances 
affecting the same or any part thereof.

4. That the said Company shall undertake, pay, assume, satisfy and 
discharge all the debts and liabilities and obligations of the old Compan
ies respectively whatsoever, and shall accept, perform and fulfil all con
tracts, engagements and obligations of the said two Companies hereto 
respectively as the same may exist at the time of such transfer aforesaid.

5. That the said transfer of assets and assumption of liabilities, con
tracts and obligations shall be made, entered into and carried into effect 
immediately upon the incorporation of the said new Company, and such 
incorporation shall be applied for immediately upon this agreement being 
approved of by the shareholders of the said Companies hereto respectively, 
as provided by section 8 of the Ontario Companies Act.

6. The number of directors'of the Company shall be.
7. That shall be the first directors of the said

Company and shall hold office until the first annual meeting of the share
holders of the syndicate.

8. That the capital stock of the said Company shall be
divided into shares of $ each.

9. The shareholders of each of the Companies parties hereto shall sur
render and deliver up the shares and certificates therefor now held by 
them and each of them and the shareholders of Company,
Limited, shall be allowed pro rata in lieu thereof shares of the
capital stock of the Company, calculated on the basis of $
shares in the new Company for every one share held in the 
Company, and the shareholders of the Company, Limited, shall
be allotted pro rata in lieu thereof shares of the capital stock
of the Company, calculated on the basis of shares
in the new Company for every one share held in the Company.

10. Immediately upon the incorporation of the new Cor ipany, a meeting 
of the directors of the said Company of which meeting t least
days’ notice in writing shall be given addressed and mailed to the said 
directors, shall be held and at such meeting the directors shall elect and 
appoint officers for the management and control of the affairs of the said 

Company, and transact such other business as they may think
proper.

11. Immediately upon the . ompletion of the incorporation of the said 
new Company and the transfer-to it of the assets and properties of the



FORMS. 317*

said two Companies, the parties hereto, as hereinbefore provided, the said 
two Companies shall thereupon cease to exist.

In witness whereof the parties have hereunto set their hands and seals.

Signed, Sealed and Delivered 
In the presence of

AGREEMENT FOR AMALGAMATION OF TWO COMPANIES BY SALE 
OF THEIR UNDERTAKINGS TO A NEW COMPANY.

An agreement made the day of between the
Company, Limited (hereinafter called the (A) Company of the 

first part, the Company, Limited (hereinafter called the (B)
Company), of the second part, and (trustee) or, etc., of the third part.

Whereas the (A) Company and the (B) Company are the respective 
owners of the several Letters Patent respectively referred to in the agree
ment set forth in the first schedule hereto.

And whereas it is intended that the said (trustee) shall procure forth
with the incorporation under the Companies Acts of a Company
to be called the Company, Limited (hereinafter called the new
Company) and that the (A) Company and the (B) Company shall for 
the consideration hereinafter mentioned sell their respective businesses, 
goodwills and other property to the new Company.

And whereas a draft of the contract of sale and by-laws of the new 
Company has been approved by the (A) Company and the (B) Company 
and is set out in the second schedule hereto.

Now it is hereby agreed as follows:—
1. The said (trustee) shall forthwith do his best to procure the incor

poration under the above mentioned Act of the new Company.
2. With as little delay as possible after the incorporation of the new 

Company the (A) Company and the (B) Company respectively shall exe
cute and the said (trustee) shall do his best to procure the execution by 
the new Company of the contract in the terms of the agreement set forth 
in the second schedule hereto or in such other form as the (A) Company 
the (B) Company and the new Company shall agree.

3. If the said (trustee) shall not before the day of
procure such execution by the new Company either the (A) Company or 
the (B) Company may by notice in writing to the other parties hereto 
rescind this agreement.

4. The (A) Company and the (B) Company shall each convene in
accordance with its regulations an extraordinary general meeting of its 
members for the day of for the purpose of consider
ing and if approved of confirming this agreement, and if the same be ap
proved of by the requisite majority of the members present at each of 
such meetings each Company shall forthwith take all such steps as may be 
necessary to carry out this agreement.
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5. If the members of the (A) Company or of the (B) Company shall 
refuse or neglect on or before the day of next to confirm this
agreement or to pass any resolution necessary for giving effect to the 
same then in either of such cases either the (A) Company or the (B) 
Company may rescind this agreement by notice in writing to the other 
parties hereto.

In witness, etc.

AGREEMENT FOR SALK BY TWO AMALGAMATING COMPANIES#
TO NSW COMPANY.

An agreement made the day of between the
Company, Limited (hereinafter called the (A) Company), of 

the first part, the Company, Limited (hereinafter called the
(B) Company), of the second part, and the Company, Limited,
(hereinafter called the purchasing Company), of the third part.

Whereas the (A) Company is the owner of the Letters Patent specified 
in the first schedule hereto and the (B) Company is the owner of the 
Letters Patent specified in the second schedule hereto.

And whereas it is intended that each of them the (A) Company and 
the (B) Company shall, for the consideration hereinafter mentioned sell its 
business, goodwill and other property to the purchasing Company subject 
to the provisions and otherwise in the manner and upon the terms herein
after expressed.

Now it is hereby agreed as follows: —
1. The (A) Company and the (B) Company shall each sell to the pur- 

chasing Company and the purchasing Company shall purchase the Letters 
Patent mentioned in the said schedules belonging to thorn respectively 
with the benefit of all improvements in the inventions to which the said 
Letters Patent respectively relate and of all extensions thereof respectively 
together with the business, goodwill, rights and privileges, and all other 
the property whatsoever of the (A) Company and (B) Company respec
tively expecting only money, book and other debts due to them respectively 
and any sums due or to become due from the shareholders in such Com
panies in respect of their shares.

2. Every patent shall be sold subject to such licenses and agreements 
for licenses as may have been granted or made by the Company owning 
the same and subject (so far as it is affected thereby) to the agreements 
mentioned in the schedule in which it is described (but save as aforesaid 
the Letters Patent, and all other property intended to be comprised herein 
shall be sold free and discharged by the Company selling the same from 
all royalties and all claims or demands by any vendor to such Company 
or other person and from all agreements or other encumbrances whatever).

3. The purchasing Company shall as between itself and the selling Com
panies respectively take over and discharge all liabilities of the (A") Com
pany under the agreements mentioned in the part of the first schedule here
to and of the (B) Company under the agreements mentioned in the part of
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the second schedule hereto and of each Company in reaped of contracts with 
customers or licenses not herein specially referred to, but so that nothing in 
this clause shall be deemed to extend the rights of any third parties or to 
create any direct liability between them or any of them and the purchasing 
Company. All sums of money paid or payable to or by the (A) Company or 
the (B) Company in respect of any such contracts (less any commission 
payable for collection) shall, if necessary, be apportioned as from the 

day of and the apportioned part shall be paid to or
by the purchasing Company as the case may be.

4. Save as herein otherwise appears each of them the (A) Company * 
and the (B) Company shall bear and discharge its own debts and lia
bilities.

6. As the consideration for such sales the purchasing Company shall 
allot to the (A) Company or as it may direct fully paid-up
shares of $ each part of the original capital of the purchasing
Company numbered to and to the (B) Company
fully paid-up shares of $ each part of the same capital numbered

to
6. The purchase shall be completed on the day of

next whereupon the said shares shall be allotted and the (A) Company 
and the (B) Company respectively shall deliver such of the property 
hereby agreed to be sold as may be executed by all necessary parties all 
proper assignments and conveyances of the residue including the said Let
ters Patent.

7. The sale by each Company shall take effect as from the day
of as from which date each selling Company shall as between
itself and the purchasing Company be deemed to have carried on business 
for and on account of the purchasing Company.

8. Neither the (A) Company or the (B) Company shall be deemed to 
warrant the validity of any Letters Patent hereby agreed to In* sold nor lie 
liable for the non-performance by the other of anything hereby agreed to 
be done by each selling Company shall before completion furnish to the 
other and if required to the purchasing Company a list of all licenses 
affecting its own patents.

9. This agreement may be modified from time to time in such manner 
as the directors of the three Companies present at any meeting convened 
for the purpose may unanimously agree and any modification so made 
shall without any further authority have the same force and effect as if 
it had been originally incorporated in and formed part of this agreement.

10. If any doubt, difference or dispute shall arise between the parties 
hereto or any of them as to the construction of these presents or as to 
any account, valuation or apportionment to be taken or under or any 
property or liability to be sold or undertaken or as to anything to 
be done or money to be paid thereunder or otherwise as to anything herein 
contained or referred to, the matter in dispute shall be determined by a 
single arbitrator to be nominated by the parties interested in the dispute
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or in default of agreement to be appointed by the of ,
etc., and the arbitration shall be deemed to be held under the provisions 
of the Arbitration Act, 1889.

THE FIRST SCHEDULE ABOVE REFERRED TO 

First Part.
(Particulars of Letters Patent belonging to the (A) Company.) 

Second Part.
(Particulars of agreements relating to patents.)

THE SECOND SCHEDULE ABOVE REFERRED TO 

First Part.
(Particulars of Letters Patent belonging to the (B) Company.)

Second Part.
(Particulars of agreement# relating to patents.)

(Seals of all parties duly authenticated.)

Memorandum of agreement made and entered into this day
of A.D. 19 , between the , Limited, of the first part,
the Company, Limited, of the second part, and here
inafter called the committee of the third part.

Whereas it has been proposed that the said Companies should be amal
gamated and consolidated under the provisions of the Ontario Companies 
Act.

And whereas for the purpose of carrying out such proposed amalgama
tion and consolidated, the said committee was appointed by the 
shareholders of the said Company on the day of
A.D. 190 , with power to prepare an agreement to submit to the said 
Companies to properly effect such amalgamation and consolidation.

And whereas the said report has been duly adopted by the said Compan
ies at meetings of the shareholders thereof.

And whereas the shareholders of the respective Companies have auth
orized this agreement to be executed by the proper officers on behalf of the 
said Companies and to affix the seals of the respective companies thereto.

And whereas the said to be the provisional directors of the
said amalgamated and consolidated Companies.

Now, therefore this indenture witnesseth that for and in considéra 
tion of the premises, and for the consideration, covenants and agreements 
hereinafter set forth of the sum of one dollar paid by each of the said 
Companies to the other of them, and to the said committee at or before 
the sealing and delivery hereof it is covenanted and agreed by and between 
and on behalf of the said Companies and the said committee respectively 
their successors and assigns as follows, that is to say;
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1. The said Companies hereto parties of the first and second parts re
spectively shall be united, amalgamated and consolidated as one Company 
under the provisions of the Ontario Companies Act.

2. That the name of the new Company shall be the ,
Limited.

3. That the said amalgamation and consolidation shall take place upon 
the following terms namely :—

All the undertaking, assets and property of whatsoever kind of the said 
two Companies, including the goodwill of each of the said Com
panies which they are now or shall be at the time of such trans
fer aforesaid or in any way entitled to shall be transferred to and vest in 
the said Company forthwith upon the issuance of the Letters Patent for 
the said amalgamated Company, and the Company, when in
corporated shall assume, pay and satisfy all and every of the liabilities, 
contracts and obligations of the said Companies parties hereto, as the 
same may exist at the time of such transfer as aforesaid.

4. Immediately upon the execution of this agreement by the said Com
panies parties hereto the petition for Letters Patent to incorporate the 
Company shall be applied for.

5. Then the number of directors of the said shall be
6. That the members of the said committee, parties hereto of the third 

part shall be the provisional directors of the said
7. That the number of shares of the capital stock of the said

shall be dollars, and the par value thereof shall be

8. That the said Company of the first part shall be entitled to receive
shares of the capital stock of the said such number of

shares being calculated, etc. And the said Company of the second part 
shall be entitled to receive shares of the capital stock of the
said such number of shares being calculated.

9. That the shareholders of each of the said Companies shall deliver 
up to be cancelled the shares and certificates therefore now held by them 
and each of them in the said Companies and in return there shall be al
lotted to each shareholder shares of the said Company in the proportion 
to which each is entitled as aforesaid.

10. That the shares of so allotted as aforesaid shall be
issued fully paid-up (or as the case may be).

That out of as aforesaid, the directors shall pay and dis
charge all and every of the liabilities of the said Companies parties hereto 
and the preliminary expenses incidental to the formation and incorpora
tion of the , Limited.

11. That immediately upon the incorporation of the said shall
convene «. meeting of the sftid directors by sending notice thereof addressed 
and mailed to each of the said directors, and at such meeting the said 
directors shall duly elect and appoint officers for the future management, 
control and working of the affairs of the said , and shall
transact such other business as they may think proper and necessary.

21—COMPANY LAW.
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12. That the said committee parties hereto of the third part or any 
member hereof, shall at all times from and after the date hereof have 
free access to any and all books whether of account or otherwise, by-laws, 
minutes of shareholders’ and directors’ meeting, vouchers or other docu
ments whatsoever belonging to either and both of the said Companies 
parties hereto.

President.
Secretary.
President.
Secretary.
Committee.

DECLARATION TO BE MADE BY OFFICER OF BOTH COMPANIES.
I, being the duly elected secretary of the Com

pany, Limited, hereby certify that at a general meeting of the sharehold
ers of the said Company held for the purpose of considering
the attached memorandum of agreement for the amalgamation and con
solidation of , Limited, and the Company, Limited.
The said agreement was adopted by the necessary two-thirds votes of all 
the shareholders of the said Company.

Secretary.

AGREEMENT WITH A VIEW TO AN AMALGAMATION WITH AN
■XnmXG COMPANY.

An agreement made the day of , between N., of
on behalf of the (A) Company, Limited (hereinafter 

called the (A) Company), of the one and the (B.C.) Company, Limited 
(hereinafter called the (B) Company), of the other part. Whereas (re
cite incorporation of (A) Company). And whereas (recite incorporation 
of (B) Company). And whereas the nominal capital of the (B) Company 
is divided into shares of each, whereof

, and no more, have been issued, and now stand credited in 
the books of the (B) Company as having been fully paid up: And whereas 
it is intended to procure the (A) Company to pass special resolutions 
for a voluntary winding-up, appointing liquidators, and directing them 
to adopt and carry into effect this agreement.

Now it is hereby agreed as follows :—
1. This agreement is conditional on the adoption hereof before the

day of next, by the liquidators of the (A) Company,
with the sanction of a special resolution of that Company.

2. The (A) Company shall transfer and the (B) Company shall take over 
all and singular the lands, buildings, goods, chattels, moneys, credits, debts, 
bills, notes, and things in action of the old Company, and the undertaking, 
business and goodwill thereof, with the full benefit of all contracts and 
agreements, and of all securities in respect of the said things in action,
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to which the old Company ia entitled, and all other tlie real and personal 
property of the old Company, whatsoever and wheresoever; subject never
theless as to all the said premises to the several mortgages, charges, liens, 
and incumbrances affecting the same or any part thereof.

3. As a part of the consideration for the said transfer the (B) Company 
shall pay, satisfy and discharge all the debts, liabilities, and engagements 
of the (A) Company now, or at the time of such adoption as aforesaid, 
binding on it, and shall at all times keep the (A) Company, its liquidators 
and contributories, indemnified against such debts, liabilities, obligations, 
contracts, and engagements, and against all actions, proceedings, costs, 
damages, claims and demands in respect thereof.

4. As a further part of the conson for the said transfer, the (B) 
Company, shall, within three months from the adoption hereof by the liqui
dators of the old Company with such sanction as aforesaid, pay to
the sum of to the sum of , and to and
the sum of apiece, such sums to be accepted by the said persons in
full discharge of all claims by them respectively upon the (A) Company 
for loss of office occasioned by the winding-up thereof.

6. As the residue for the conson of the said sale the (B) Company 
shall allot to or to the nominee or nominees of every member of the 
(A) Company who shall require the (B) Company so to do, one of its 

shares with the sum of credited as paid up thereon
in respect of every share in the (A) Company held by him.

6. The sale hereby agreed to be made shall take effect as from the date 
hereof, and until the completion thereof the (A) Company shall stand 
possessed of the property hereby agreed to be sold, and shall carry on its 
business in trust for the (B) Company.

7. The (A) Company and its liquidators shall, as soon as conveniently 
may be after the adoption hereof by the said liquidators in manner afore
said (but without prejudice to clause 8 hereof) execute and do, at the 
expense of the new Company all such assurances and things as shall be 
reasonably required by the new Company for vesting in it the said pro
perty hereby agreed to be transferred, or any part thereof, and giving 
to it the full benefit of this agreement.

8. Provided always that the old Company and its liquidators shall have 
a lien upon the whole of the property hereby agreed to be transferred for 
all moneys (if any) payable by the new Company under clause 
hereof, and until the same shall have been paid the said liquidators shall 
be at liberty to retain possession of all or any part of the said property, 
and thereout at their discretion to raise and pay such moneys or any part 
thereof.

9. If this agreement shall not before the day of
next be adopted by the liquidators of the (A) Company with the sanction 
of a special resolution of that Company, either of the parties hereto may, 
upon giving one week's notice in writing to the other, rescind the same.
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10. When and so soon as this agreement shall have become binding on 
the (A) Company and the liquidators thereof, the said N. shall be dis
charged from all liability in respect thereof.

11. Notwithstanding anything herein contained, if, in order to carry
the said transfer into effect, it would be necessary for the liquidators to 
purchase the interest of members holding more than shares in
the old Company, the new Company shall be at liberty, by notice in writ
ing, addressed to the liquidators of the old Company and left at the regis
tered office of that Company to rescind this agreement.

In witness, etc.



CHAPTER XXL

EXTRA PROVINCIAL CORPORATIONS.

This Act relates to the licensing of foreign corporations to 
carry on business within the Province of Ontario. A foreign 
corporation cannot exercise any of its privileges or functions out
side of the state or province where it is created except by tne 
comity of the state within which it wishes to carry on its business.

It has been established as a principle of the English law that 
a foreign corporation may sue or be sued in its corporate name 
in an English Court. Dutch Welt India Co. v. Van Moses, 1 
S.T.R. 612; Hendricks v. Dutch West India Co., 2 Ld. Raym. 
1532. See Lindley on Companies, 5th ed.. p. 909, and the prin
ciple that a foreign corporation may sue as plaintiffs in an Eng
lish Court is not now questioned. There are some early 
Canadian authorities against such right being afforded. See 
Genesee Mutual Life Ins. Co. v. Westman, 8 U.C.R. 487; Bank 
of Montreal v. Bethune, 4 O.S. 341 ; Union Rubber Co. v. Hib
bard, 6 C.P. 77, but, however, the principle, as above established, 
has been followed in the later Canadian cases and a foreign 
company can sue or be sued in the Courts of Ontario. Howe 
Machine Co. v. Walker, 35 U.C.R. 37 ; Commercial National 
Bank of Chicago V. Corcoran, 6 O.R. 527 ; Duff v. Canadian 
Mutual Ins. Co., 6 A.R. 238, and C.P.R. v. Western Telegraph 
Co., 7 S.C.R. 151.

Companies incorporated by the Dominion Parliament would 
seem to have a different status from strictly foreign companies 
in regard to their rights to carry on business within the limits 
of a province of the Dominion. Under the B.N.A. Act the 
Dominion has power to incorporate companies to carry on busi
ness throughout the Dominion. Such companies, when incorpor
ated by the Dominion, and carrying on business within a pro-
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vince, must act in conformity with the laws of that province. 
Citizens V. Parsons, 7 A.C. 96; Tennant v. Union Bank (1894), 
A.C. 31; Bank of Toronto v. Lamb, 12 A.C. 575. The province 
may impose a license and exact a fee from such companies for 
the purpose of raising a revenue, but it is submitted that the pro
vince could not prohibit a Dominion company from carrying on 
business within its limits so long as the powers of the company 
are those which the Dominion alone can authorize.

Ministers of Justice have objected to Provincial Acts which 
make companies incorporated under the laws of the Dominion 
take out a provincial license before doing business in the pro
vince, and have disallowed acts which contained express pro
hibitory provisions prohibiting the carrying on of business with
out a provincial license, see Ilodgins Provincial Legislation, 2nd 
ed„ p. 315; Campbell v. National Life Ins., 24 C.P. 133; Lundy 
v. Dixon, 6 L.J. 92; Washington County Mutual Life Ins. Co. v. 
Henderson, 6 C.P. 146. It has been held, however, that a pro
vince can impose a license fee on companies not incorporated by 
or under the authority of the Provincial Legislature.

In Halifax v. Jones, 28 N.8. 454. the defendants were agents 
of the Mississippi and Dominion Steamship Co., a body incor
porated in England with a head office at Liverpool and carried on 
business at Halifax, through their agents. It was held that as 
the company carried on business at Halifax they were liable to 
be taxed the license fee imposed on companies doing business in 
Nova Scotia, and it was also held that the Act imposing the 
license fee was intra vires. See also Halifax v. Western Ins. Co., 
18 N.S.R. 387. This was not an Act requiring a foreign company 
to take out a license before doing business within the province, 
but merely imposing a fee on all companies for the carrying on 
the business within the province.

The legislature has forbidden extra provincial corporations 
which have not taken out a license, selling their goods in Ontario, 
except under the circumstances mentioned in the Act. Where 
a sale was made by a resident agent who was authorized in writ
ing to sell the goods at fixed prices upon commission, the Court
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held that there was a contract made 01 ally in Ontario and com
pleted by delivery of the goods in part payment and that the 
vendors could not maintain an action having taken out no license. 
Re Bessemer Gas Engine Co. v. Mills, 4 O.W.R. 325. See also 
Kerlin Bros. v. Ontario Pipe Lime Co., 11 O.W.R. 797.

Licenses to Extra Provincial Corporations.

The application must be by petition addressed to the Lieuten
ant-Governor in Council, and signed by the executive officers of 
the company, and passed under the company’s common seal. 
This petition must state material facts, such as—

1. The name of the Kingdom, Dominion, state, province or 
other jurisdiction under the laws of which the applicant com
pany was incorporated and is working ;

2. Its corporate name ; which must not contain the words 
“loan,” “mortgage,” “trust,” “trusts,” investment,” or 
“guarantee.”

Evidence must also be fyled shewing that the corporate 
name of the company is not on any public ground objection
ably, and that it is not that of any known company, incor
porated or unincorporated, or of any partnership or individual 
doing business in Ontario, or a name under which any known 
business is being carried on in Ontario, or so nearly resembling 
the same as to deceive ;

3. The date and manner of its incorporation ;
4. The place where its head office is situated ;
5. Whether its existence is limited by statute or otherwise, 

and if so, the period of its existence yet to elapse, and whether 
its existence may be lawfully extended ;

6. Whether it is a valid and subsisting corporation ;
7. Whether it has capacity to carry on its business in 

Ontario ;
8. Whether it has capacity to hold land, and. if so, the 

conditions, if any, under which such land is to be held ;
9. Its authorized powers set out in full ;
10. The powers which it desires to exercise in Ontario ;
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11. The amount of its authorized capital, and whether such 
capital is divided into shares, and, if so, how ;

12. The amount of its subscribed capital ;
13. The amount of its paid-up capital ;
14. Its head office, or other chief place of business in 

Ontario ;
15. The name, description and place of residence of its 

chief agent or representative in Ontario ;
16. That the company has authorized the making of the 

application and has duly appointed an attorney ;
17. The name, description and place of residence of such 

attorney ; and
18. Such further and other information as the provincial 

secretary may require.
The contents of, the signatures to, and the impression of the 

seal upon the petition must be verified.
If the application be on behalf of a company incorporated 

under the laws of the Dominion of Canada, sr copy of its charter, 
or of the Act incorporating it, certified by the Deputy Register- 
General, or by the clerk of the Parliaments, respectively, must 
be produced with the application. A similar observation will 
apply to a company incorporated under the laws of any of the 
provinces of the Dominion of Canada, regard being had to the 
proper officers in that behalf for the purposes of certification.

If the application be on behalf of a company incorporated 
under the laws of Great Britain and Ireland, the copy of the 
memorandum and articles of association produced must be certi
fied to be a true copy by the Registrar of Joint Stock Compan
ies at London, Edinburgh or Dublin, as the case may be.

If the application be on behalf of a company incorporated 
under the laws of one of the United States of America, the evi
dence of incorporation must consist of a duly certified copy of 
the papers originally, and, if any, subsequently, fyled in the 
Department of the Secretary of State, or other proper officer 
having the custody of the papers, and duly verified by such 
officer.
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A person resident in Ontario, or a company having its head 
office in the province, must be appointed by the applicant com
pany to be its attorney and representative in Ontario, and a 
power of attorney duly executed, for that purpose, under the 
seal of the company, must be transmitted with the papers. This 
must be done even when the company is incorporated under 
the laws of the Dominion and has its head office in Ontario. 
The power itself may contain any provision not inconsistent with 
the duties of the attorney to be exercised under the laws of the 
province, but it must include words expressly authorizing the 
attorney “to act as such, and to sue and be sued, plead or be 
impleaded in any Court in Ontario, and generally on behalf of 
the company and within Ontario to accept service of process 
and to receive all lawful notices, and, for the purposes of the 
company, to do all acts and to execute all deeds and other instru
ments relating to the matters within the scope of the power of 
attorney.” The power must also provide that until due lawful 
notice of the appointment of another and subsequent attorney 
has been given to and accepted by the provincial secretary, ser
vice of process, or of papers and notices upon the person or com
pany mentioned in the original or other power last fyled with 
the provincial secretary shall be accepted by the company as 
sufficient service in the premises.

PETITION FOR LICENSE FOR EXTRA PROVINCIAL CORPORATION. 
To Hia Honour the Lieutenant-Governor of the Province of Ontario in

Council.
The petition

Humbly aheweth:
1. That your petitioner waa incorporated under the (atate lawa

under which the Company waa incorporated) under the name of
by Lettera Patent ( or aa the caae may l>e ) dated the day of

2. That the head office of your petitioner ia aituated in the 
of

3. That there ia no limit either statutory or otherwise to the existence 
of your petitioner.

4. That your petitioner ia a valid and subsisting corporation.
5. That your petitioner may, under the provisions of ita charter, carry 

on business in Ontario and may hold the lands necesaary for ao carrying 
on such business.
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(I. That by its charter your petitioner is authorized to carry on the 
following business (state objects):—

7. That your petitioner desires that a license may be issued to it Under 
the provisions of <13 V., c. 24, Ontario, authorizing your petitioner to use, 
exercise, and enjoy within the Province of Ontario all or so many of the 
powers, privileges and rights as were granted to your petitioner by its 
said charter and may be approved by Your Honour in Council.

(a) Here set out the law or laws under which the Company was in
corporated, (or as the case may be).

8. That the authorized capital stock of your petitioner is the sum of
$ divided into shares of dollars each. Of which $
has been subscribed and issued and fully paid up.

9. That the chief place of business of your petitioner in the Province
of Ontario is in the said of

10. That your petition has by the power of attorney, duly executed
under its common seal, hereto annexed, appointed of the
of , in the Province of Ontario, Esquire, to be your petitioner’s
attorney and representative in Ontario in accordance with the said Act, 
being (13 V., c. 24, and his consent to so act is herewith attached.

11. That the herein application for a license to carry on business in
Ontario was duly authorized and approved at a meeting of the directors 
of your petitioner held at the of , on the day of

190 , and that a true copy of the resolution in that behalf
is hereto attached.

Your petitioner therefore prays that Your Honour will be pleased to 
issue a license to your petitioner authorizing your petitioner to use, exer
cise and enjoy, within the Province of Ontario all (or so many of) the 
powers, privileges and rights set forth in its said charter, as shall be ap
proved of by Your Honour.

And your petitioner, as in duty bound, will ever pray, etc.
Secretary. President.

AFFIDAVIT VERIFYING PETITION FOR LICENSE.
Province of 
County of

To wit:

In the matter of the application under an Act 
respecting the licensing of extra provincial cor
porations, for the grant of license to the 
Company.

I, , of the City of , in the County of , Es
quire, make oath and say :

1, That I was personally present and did see and
president and secretary, respectively, of the said Company, sign the said 
petition hereto annexed marked as exhibit “A” hereto ; and affix thereto the 
common seal of the Company, that I know- the said parties, and that signa 
ttires “ ” and “ ” are of the true signatures of the said
parties.
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2. That I have a knowledge of the matter, and that the allegations in 
the within petition contained are, to the best of my knowledge and belief, 
true in substance and in fact.

Sworn, etc.

POWER OK ATTORNEY FROM EXTRA PROVINCIAL CORPORATION.
Know all men by these presents, that the Company, for good

and valuable considerations, has made, nominated, constituted and appoint
ed, and by these presents does make, nominate, constitute and appoint 

of the of , merchant, the true and lawful at
torney ami representative of the Company, to act as its said at
torney and representative, and to sue or 1h» sued, plead or In* impleaded 
in any Court in Ontario, and, generally, on its la-half and within the 
Province of Ontario, to accept service of process and to receive all law
ful notices, and for the purposes ufovesaid to do all acts, and to execute 
all deeds, and other instruments, relating to the matters within the scope 
of this power of attorney, and the Act being 63 V., c. 24 (Ontario) ; and 
the said the Company does hereby confirm and agree to confirm
all and singular that its attorney and representative shall lawfully do or 
cause to be done in the premises by virtue hereof.

Until due lawful notice of the appointment of another and subsequent 
attorney and representative has been given to and accepted by the Pro
vincial Secretary of Ontario, service of process, or of papers and notices 
upon the said shall and will be accepted by this said Company
as sufficient service in the premises.

In witness whereof the corporate seal of the Company has
been hereunto affirmed, and the hands of its president and secretary have 
hereunto been set this day of in the year of our Lord
one thousand nine hundred and

Witness,
(Seal)

Secretary. President.

CONSENT TO ACT AS ATTORNEY FOR AN EXTRA PROVINCIAL 
CORPORA ii' IN

I, , of the of in the County of , and
Province of Ontario, having been appointed by the Company, its
attorney and representative in the Province of Ontario by power of at
torney, under date the day of 100 , hereby accept said
appointment and agree to act as said attorney under the provisions of 
63 V., c. 24, until due lawful notice of the appointment of another and 
subsequent attorney and representative has been given to, and accepted 
by the Provincial Secretary of Ontario.

Dated, etc.
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OTHER MATTERS OF MANAGEMENT.

Annual Returns.

See section 131.
“Duplicate” is a document which is the same in all respects 

as some other instrument from which it is indistinguishable in 
its essence and its operation. It is perhaps a more exact word 
than copy or even than the term true copy, for in these there 
are more or less variation from the original. Towner v. Hiawatha 
Gold Mining Co. (1899), 30 O.R. 547.

Where the name of a shareholder was not contained in the 
list transmitted to the provincial secretary, but not in the list 
posted up in the head office of the company, the lists were not 
regarded as duplicates and that the company were liable to the 
penalty. Towner v. Hiawatha Gold Mining Co., supra.

If this section is not complied with, there is a continuing 
default, no matter how many days have elapsed. R. v. Catholic 
Life and Fire Insurance Co. (1883), 48 L.T. 675.

Revocation and Forfeiture of Charter.
21. If a corporation incorporated by Letters Patent does not go into 

actual operation within two years after incorporation or for two consecu
tive years does not use its corporate powers, such powers, except so far as 
is necessary for the winding up of the corporation, shall be forfeited, and 
its name in whole or in part may lie granted to another corporation, and 
in any action or proceeding where such non-user is alleged, proof of user 
shall lie upon the corporation, provided, however, that no such forfeiture 
shall affect prejudicially the rights of creditors as they exist at the date 
of such forfeiture. R.S.O., c. 191, s. 98.

22. The Letters Patent by which a corporation is incorporated and any 
Supplementary Letters Patent amending or varying the same, may, at any 
time, be declared to be forfeited and may lie revoked and made void by an 
Order of the Lieutenant-Governor on sufficient cause being shewn in that 
behalf, and such forfeiture, revocation and making void may be upon such 
conditions and subject to such provisions as to the Lieutenant-Governor 
may seem proper. R.S.O., c. 191, s. 99.
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Where a corporation has ceased to exist by forfeiture or 
cancellation of its charter it becomes necessary to determine what 
becomes of its property. The common law- on the subject ap
pears to be, in such çases, that the lands revert to the grantor 
and his heirs. It has been apparently settled, in the United 
States, that this rule is obsolete and useless and that corporation 
property is deemed to be trust fund for the benefit of its credi
tors and stock holders. Bacon v. Robertson, 18 Howard, 480; 
(1845) 7 Q.B. 385.

In England, however, this view has not been adopted, and in 
the case of Colchester v. Brooks, 7 B.R., it was affirmed, Lord 
Denman saying that in the case of a dissolution the real prop
erty of a corporation does not escheat to the Crown, but reverts 
to the donor or his heirs.

No right is recognized in the corporators. This principle 
was approved of in the Ontario case of The Lindsay Petroleum 
Company v. Pardee, 22 Qr. 18.

The Companies Acts, generally, contain provisions to the 
effect that Letters Patent or Supplementary Letters Patent or 
any exemplification or copy under the Great Seal shall be con
clusive proof of every matter and thing therein set forth; and 
further provide that any Letters Patent granted by the Crown 
may be declared null and void where they have been obtained by 
means of fraud or by mistake or in ignorance of some material 
fact.

It was accordingly held, where the names of petitioners had 
been fraudulently inserted in the petition without their sanction 
or authority, verified, by false affidavits, that in a suit by parties 
whose names had been inserted by way of scire facias the letters 
obtained shall be annulled.

It was further held, that they could not be annulled as to the 
members only who had been injured for to do so would be to 
alter the constitution of the corporation and the amount of the 
capital of the corporation as intended by the Crown to be con
stituted might be and would be materially diminished. La 
Banque de Hochelaga v. Murray, 15 A.C. 414.
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Where the charter of a company is annulled By scire facias 
that is an end of any actions or other proceedings against the 
company, and shareholders of the company liable for unpaid 
calls on stock are only liable to be sued as shareholders of the 
company in consequence of the return of nulla bona by the 
sheriff to a writ of execution issued upon judgment recovered 
against the company. La Banque de Hochelaga v. Murray, 15 
A.C. 414.

In a proper case an application to the Attorney-General to 
obtain a writ of scire facias if successful may be used as a means 
of defeating an action on* the part of a creditor of the company. 
Ih„l.

Where it was provided in the charter of a bank that a sus
pension of specie payment for sixty days or an excess of debts 
of the bank of three times the paid-up stock and deposits should 
operate as forfeiture of the charter, it was held that total anni
hilation of the bank was not contemplated by these provisions 
and that it did not follow from the loss of the charter that there 
must be a dissolution for all purposes. Some formal process is 
necessary to finally determine and put an end to the functions 
of a corporation. Brooke v. Bank of Upper Canada, 4 P.R. 162.

The appellant company, by its Act of incorporation, 44 V., 
c. 61 (D.). was authorized to carry on business provided $100,000 
of its capital stock was subscribed for and thirty per cent, paid 
thereon, within six months after the passing of the Act, and the 
Attorney-General of Canada having been informed that only 
$60,500 had been bona fide subscribed prior to the commencing 
of the operation of the company, the balance having been sub
scribed for by G. in trust, who subsequently surrendered a por
tion of it to the company, and that the thirty per cent, had not 
been truly, and in fact, paid thereon, sought at the instance of 
a relator by proceedings in the Superior Court of Lower Canada 
to have the company’s charter set aside and declared forfeited : 
This being a Dominion Statutory Charter, proceedings to 
set aside were properly taken by the Attorney-General 
of Canada. S\ich proceedings taken by the Attorney-
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General of Canada under articles 997 et scq. C.C.P., if in 
the form authorized by these articles are sufficient and valid 
though erroneously designated in the pleadings as a scire facias. 
The bona fide subscription of $100,000 within six months 
from the date of the passing of the Act of incorporation 
and the payment of the thirty per cent, thereon, were condi
tions precedent to the legal organization of the company with 
power to carry on business, and as these conditions had not been 
bona fide and in fact complied with within six months, the Attor
ney-General of Canada was entitled to have the company’s 
charter declared forfeited. Dominion Salvage and Wrecking 
Co. v. Attorney-General of Canada, 21 S.C.R. 72.

Non-compliance with a condition does not ipso facto extin
guish the company, but such extinction is only to be procured 
by special action by the Attorney-General. R. v. Cie de Ch. 
de Fer M. <£• O., 4 Q.L.B. 255; also in Attorney-General v. Ber
gen, 29 N.S. 135, it was held that the Attorney-General could 
maintain the action for an injunction restraining the defendants 
from exercising the powers of the company as the provisions 
precedent contained in their charter had not been fulfilled.

Where the Act contained a condition precedent that the com
pany complete its works within a certain period or forfeit its 
powers, it was held that the non-compliance within the specified 
time afforded ground for a proceeding by the Attorney-General 
to have forfeiture declared. Hardy v. Pickerel River Co., 29 
S.C.R. 211.

The procedure is by writ of scire facias against the corpora
tion and by quo warranto. The former proceeding is proper 
where there is a corporation existing de jure, but which has 
abused its power. The latter proceeding is necessary where 
there is a corporation de facto who act as a corporation but have 
not legally the powers which they presume to have. The pro
ceeding is to be brought in the name of the Attorney-General, 
whose fiat must be obtained. The granting of the fiat is dis
cretionary with the Attorney-General and the exercise of this 
discretion and the conduct of the action is not subject to the
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control of the Courts wherein the proceeding takes place. 
Grant’s Law Corporations, p. 299. Regina v. Eastern Archipel
ago, 1 E. & B. 310. The Attorney-General may also, in his dis
cretion, revoke his fiat or enter a nolle prosequi.

Under section 22, the Lieutenant-Governor in Council has 
power to revoke or annul any charter.

Whether the right of cancellation of Letters Patent be now 
only statutory or merely a power not a duty, or whether the pre
rogative right still subsists, the bringing of an action by the 
Attorney-General for the forfeiture of Letters Patent does not 
clothe the Court with jurisdiction to restrain the Crown from 
the exercise of its power of cancellation. Attorney-General v. 
Toronto Junction Recreation Club, 8 O.L.R. 440,

Auditors.

An auditor’s business is to ascertain and state the true finan
cial position of the company.

It is nothing to an auditor whether the business of the com
pany is being conducted prudently or imprudently, profitably or 
unprofitably, or whether dividends are properly or improperly 
declared. The auditor must ascertain the position of the com
pany by examining its books. Section 130 uses the words, “as 
shewn by the books of the corporation.” These words do not 
exempt the auditor from seeking information outside the books, 
but should so far as possible satisfy himself that the books shew 
the company’s true position, and take reasonable care to do so. 
He must certify that the balance sheet is correct according to the 
books.

An auditor is not an insurer and is not bound to do more than 
exercise reasonable care in examining, inquiring and investigat
ing. Per Lindley, L.J., In re London <£- General Bank (1895), 
2 Ch. 673.

Auditors are not liable for any tracking out ingenious ami 
carefully laid schemes of fraud if there is nothing to arouse their 
suspicion. Re Kingston Cotton Mills Co. (1896), 2 Ch. 284.

Constructive notice is not imputed to shareholders of facts
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within the knowledge of the company’s auditors. Speckman v. 
Evans, L.R. 3 H.L. 171.

Directors may presume a proper execution of their duties 
by the company’s auditors. Dovey v. Cory (1901), A.C. 477. 
And if an auditor commits a breach of duty a right of action 
against him will lie on behalf of the company. Leeds v. Shep
herd, 36 C.D. 787.

The auditor must ascertain the true financial position of the 
company by the examination of its books. He must take rea
sonable care to ascertain that the books shew the company’s true 
position. London and General Bank (1896), 2 Ch. 673.

The auditor must in his report give the shareholders inform
ation and not merely means of information. His duty may be 
discharged by a confidential report. London <fc General Bank, 
supra.

If the auditor does not discharge his duty and as a result acts 
are done such as payment of dividends out of capital, which are 
a mis-application of the company's funds, the auditor is liable. 
Leeds v. Shepherd, 36 C.D. 787.

It is not a part of the auditor’s duty to give advice, how
ever, either to shareholders or directors, as to what course of 
action they should pursue. Be London and General Bank 
(1895), 2 Ch. 673.

See sections 124 to 130 in regard to the election, remunera
tion, rights and duties of auditors.

Books to be Kept.
See sections 113 to 120.

Supplementary Letters Patent.
Supplementary Letters Patent may be obtained amending 

the original Letters Patent in any particular.
By this means, the company’s capital may be increased or 

decreased ; its powers extended, its name changed ; its share re
divided and in case of preference stock created by charter, the 
terms may be varied.

22—COMPANY LAW.
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Forms will be found below which may be used to obtain 
supplementary Letters Patent for the above purposes.

See sections 13 to 16.

Name of Company.

Care should be taken in the selection of a name for a com
pany to see that it does not conflict with or resemble the name 
of an existing company. Before having the petition, stock book 
and other papers executed it is advisable to communicate with 
the office of the Provincial Secretary to ascertain if the name is 
free from objection. EVen if a name be allowed it is still open 
to any company or individual objecting to the name to take 
proceedings to have it disallowed.

There is no property in a name, but it is not permitted to a 
company to represent itself as carrying on a business which is 
in reality carried on by another, nor to use a name so similar 
as to be liable to deceive the public. See Croft v. Day, 7 Beav. 
84; Ærators Limited v. Tdlit (1902), 2 Ch. 319; Montreal 
Lithographing Company v. Sabiston (1899), A.C. 610; Société 
Panhard V. Panhard (1901), 2 Ch. 513; National Casket Co. v. 
Eckhardt, 10 O.W.R. 74.

Where a name is a descriptive one the court is slow to recog
nize any exclusive right to it. See London <£ Provincial Society 
v. London A- Provincial Joint Stock Company, 17 L.J. Ch. 37; 
Reddaway v. Bonham (1896), A.C. 199.

Where a company sells the good will of its business it passes 
to the purchaser the right to use its name as a part of the good 
will. Levy v. Walker, 7 Beav. 84.

Notices.

If it were required that notices should be personally given to 
shareholders it would in many cases be a matter of great diffi 
culty to comply with, for this reason, that by-laws usually pm- 
vide for giving notice in some convenient way as by mailing. 
The desirability of proving notices were sent to all necessary 
parties and at the proper time would seem to make it wort li
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while to prescribe in the by-laws that notices convening meetings 
of shareholders must be sent by registered prepaid mail. It is 
also usually provided that it shall be sufficient to address such 
notices to the address of the shareholder as it appears on the 
company’s stock register.

It has been held in England that it is not necessary to serve 
notices on shareholders residing abroad. Re Union Hill Silver 
Co., 22 L.T. 400; Re Halifax Sugar Co., 62 L.T. 564, and while 
this rule has been acted on to a great extent it would neverthe
less seem to be prudent to make provisions for such a case in 
the by-laws.

An expedient that has much to commend it is that of requir
ing foreign shareholders to name resident proxies, and direct 
the notices of shareholders’ meetings to be sent to them.

Notice need not be given to the executor of a deceased share
holder. Allen v. Ooldreefs (1900), 1 Ch. 556.

Forms Required.

The application for supplementary Letters Patent to change 
the name of a company should consist of the following:—

1. Petition of company for change of name.
2. Affidavit or declaration verifying facts set out therein.
3. Copy of resolution or by-law of company authorizing 

change of name and the application for same.
4. Certificate, affidavit or declaration verifying same.

The application for extending the powers of a company 
should consist of the following documents, viz. :—

1. Petition by directors for supplementary Letters Patent.
2. Affidavit or declaration verifying signatures of the peti

tioners.
3. Affidavit or declaration verifying truth of facts set out 

in petition.
4. Verified copy of notice calling special or general meeting.
5. Copy of by-law or resolution passed by the shareholders.
6. Affidavit or declaration verifying same.



340 OTHER MATTERS OF MANAGEMENT.

The application for increasing or decreasing the capital stock 
or subdividing the shares should consist of the following docu
ments

1. Petition of directors for supplementary Letters Patent.
2. Affidavit or declaration verifying petition.
3. Affidavit or declaration verifying signatures to petition.
4. Certified copy of by-law under seal of company.
5. Certified copy of notice calling special or general meeting.
6. Copy of proceedings at special or general meeting with 

respect to passage and sanction of by-laws.
7. Affidavit or declaration verifying such minutes.

PETITION FOR SUPPLEMENTARY LETTERS PATENT INCREASING 
CAPITAL STOCK.

To His Honour the Lieutenant-Governor of the Province of Ontario:
The petition of the Company, Limited,

Humbly sheweth:
1. That the Company, Limited, was incorporated under the

Ontario Companies Act by Letters Patent dated
2. That the capital stock of the Company was by the said Letters

Patent fixed at dollars of which nine-tenths has been taken up
and ten per centum thereon paid in.

3. That the said capital is insufficient for the purposes of the said 
Company.

4. That the Company made, on the day of a by-law
increasing the capital stock of the Company to the sum of such
amount being considered by your petitioners requisite for the due carry
ing out of the objects of the Company.

5. That the said by-law was sanctioned by a vote of not less than
in value of the shareholders at a general meeting of the Com

pany duly called for considering the same, heM at the City of 
on the day of

Your petitioner therefore prays that Your Honour may be pleased to 
grant under the great seal, Supplementary Letters Patent confirming the 
said by-law.

And your petitioner as in duty bound will ever pray.
Witness :

Secretary.
( Seal )

President.
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AFFIDAVIT VERIFYING SIGNATURES TO PETITION FOR SUPPLE
MENTARY LETTERS PATENT.

Province of Ontario 
County of

To wit:

In the matter of the petition of the 
Company, Limited, for Supple

mentary Letters Patent confirming a by
law increasing the capital stock of the 
Company.

I, , of the City of , in the County of , make
oath and say:

1. That I was personally present and did see as the president
and as the secretary of the said Company sign and seal with the
Company’s common seal the petition for Supplementary Letters Patent 
marked as exhibit “A” to this my afiidavit.

2. That I know the said parties.
3. That the signatures and are the true signatures

of the said parties.
4. That the signature attesting the signatures hereinbefore

mentioned, is the true signature of me this deponent.
Sworn, etc.

AFFIDAVIT VERIFYING BY -LAW FOR INCREASE OF CAPITAL 
STOCK.

Province of Ontario 
County of

To wit:

In the matter of the proposed increase 
of the capital stock of Company,
Limited.

I, of the City of , make oath and say:
1. That I am the secretary-treasurer of the said Company.
2. That the paper writing marked “ ” annexed to this afiidavit is

by-law number of the Company passed on the day of
190 , for the purpose of increasing the capital stock of the

said Company from $ to $ , by the issue of
new shares of stock of the par value of dollars each.

3. That the said by-law was ratified and confirmed by a vote of not 
less than two-thirds in value of the shareholders of the said Company 
present in person or by proxy at a general meeting of shareholders of 
the Company called for considering the by-law, and held on the
day of , 190

4. That a copy of the said by-law has been certified under the seal of 
the Company to the Provincial Secretary.

Sworn, etc.
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AFFIDAVIT RESPECTING BONA FIDE CHARACTER OF INCREASE 
Of < \m XL STOCK.

Province of Ontario \ In the matter of, etc.
County of l

To wit: j
I, , of the City of in the Province of , make

oath and say:
1. That I am the president of the said Company, and that I have a 

knowledge of thé matters herein deposed to.
2. That nine-tenths of the capital stock of the Company has been 

taken up and ten per cent, paid thereon.
3. That by reason of the increase of the Company's business the pre

sent capital of the Company is insufficient for the purposes of the Com-

4. That the proposed increase in the capital stock of the Company 
is bona pdc and necessary for the due carrying out of the objects of the 
Company.

That the allegations in the < said petition contained are true to the 
best of my knowledge and belief in substance and in fact.

Sworn, etc.

AFFIDAVIT VERIFYING BALANCE SHEET.
Province of Ontario 
County of

To wit:

In the matter of, etc.

I, , of the of
chartered accountant, make oath and say:

in the County of

1. I am auditor for the said Company and am intimately acquainted 
with its financial position.

2. The annexed statement marked “A” is a correct statement of the 
financial position of the said Company, up to the present date, and the 
said Company is solvent.

Sworn, etc.

"A”
TRIAL BALANCE. 

Assets.
Stock-in-trade and fixtures .........................
Real estate, buildings, machinery and plant
Bills and accounts receivable.........................
Cash ...............................................................
Unpaid calls ....................................................
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Liabilities.

To shareholders ..................................
Amount of paid-up capital ...........
To the public . ...................................
Amount owing various creditors 
Balance ................................................

I
BALANCE SHEET TO DECEMBER 31ST.

Cash on hand and in bank..........................................
Accounts and bills receivable....................................
Accounts due by directors, officers and shareholders
Stock on hand ...........................................................
Expenditures on future business............................
Real estate and buildings..........................................
Plant ..............................................................................
Machinery, tools, patterns, furniture jmd fixtures.
Patents, trade marks, etc...........................................
Goodwill ........................................................................

LIABILITIES.

Debts secured by mortgage, etc.

Accounts and bills payable ....................................
Contingent account ...................................................
Capital stock preferred ..............................................
Capital stock, common................................................ •
Profit and loss account ..............................................

BY-LAW UNDER ONTARIO COMPANIES ACT, FIXING AND DECLAR
ING RATE OF DISCOUNT.

By-law No. of the Mining Company, Limited, (no per
sonal liability), fixing and declaring the rate of discount at which shares 
are to be sold.

Whereas the , Limited, (no personal liability), deem it ad
vantageous and proper to sell the unissued shares of the Company at a 
discount, as hereinafter provided.

Now, therefore, the , Limited, enacts as follows :
That the unissued shares of the Company shall be sold at a discount 

on their par value of seventy-five per cent., that is to say at a price per 
share of twenty-five cents instead of one dollar.

Enacted, etc.
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BY-LAW FOR INCREASE OF CAPITAL STOCK.
By-law No.

A by-law to increase the < ipital stock of the Company, Lim
ited.

Whereas the capital stock of the Company, Limited,
dollars, divided into shares of , of which nine-tenths has
been taken up, and ten per cent, thereon paid up.

And, whereas, it is necessary to increase the capital of the Company 
to dollars ;

Now, therefore, be it enacted as follows:
1. That the capital stock of the said Company be, and the same is

hereby increased from the dollars to dollars by the issue
of shares of new stock of dollars each.

[Note: See Martin v. Gibson, 10 O.W.R. 66.]
2. That the new shares be issued and alloted to the present share

holders of the Company in proportion to the number of shares now held 
by them respectively.

3. That should the present shareholders of the Company not subscribe 
for sufficient new shares to carry out the objects of the company, then 
the same may be issued and alloted in such manner and proportion, and 
at such price per share, not however less than par, as the directors of 
the Company may deem proper for the benefit of the Company.

Enacted, etc.

NOTICE IN NEWSPAPER AND ONTARIO GAZETTE OF APPLICATION 
FOR ACCEPTANCE OF SURRENDER OF CHARTER.

• NOTICE.
Under the provisions of the Ontario Companies Act, the 

Company, Limited, hereby gives public notice that it will make appli
cation to His Honour the Lieutenant-Governor of Ontario for the ac
ceptance of the surrender of its charter on and from the day of

Dated at

AFFIDAVIT VERIFYING PETITION FOR CHANGE OF NAME.
In the matter of the petition of 

Limited, for an order of His Honour the 
Lieutenant-Governor changing its corporate 
name to that of , Limited.

I, , of the City of , in the County of ,
Esquire, make oath and say:

1. That the allegations in the within petition contained are, to the 
best of my knowledge and belief, true in substance and in fact.

Sworn, etc.

Province of Ontario 
County of

To wit:
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AFFIDAVIT VERIFYING SIGNATURES TO PETITION.
In the matter of the application under 

the Ontario Companies Act of 
Limited, for an order changing its name. 

, in the County of , make

Province of Ontario,
County of

To wit:
I, , of the City of

oath and say:
1. That I was personally present and did see and ,

president and secretary, respectively, of the said Company, sign the said 
petition marked as exhibit “A” hereto, and allix thereto the common seal 
of the Company, that I know the said parties, and that the signatures 

” and “ ” are of the true signatures of the said parties.
Sworn, etc.

PETITION FOR ORDER CHANGING NAME OF COMPANY.
To His Honour the Lieutenant-Governor of the Province of Ontario:

The petition of , Limited,
Humbly sheweth:

1. That , Limited, was incorporated under the Ontario Com
panies Act, by Lett, rs Patent under the great seal, bearing date the

2. That your petitioner is desirous of changing its corporate name to
that of , Limited.

3. That your petitioner is in a solvent condition, as is shewn by the 
verified statement in general balance sheet of the Company, hereto an-

4. That the change desired is not for any improper purpose and is 
not otherwise objectionable.

5. That the new name is not that of any known Company incorpor
ated or unincorporated, or of any partnership or individual, or any name 
under which any known business is being carried on, or so nearly resem
bling the same as to deceive.

6. That the Company has authorized the making of the application,
and that a true copy of the resolution in that behalf is hereunto at
tached. That the said resolution was passed by the shareholders at a
general meeting of the Company duly called for considering the same
held at the of on the day of , 190

7. That the Company is not in arrear in making its annual returns.
Your petitioner therefore prays that Your Honour will be pleased by

order to change the corporate name of your petitioner from that of 
, Limited,” to that of “ , Limited.”

And your petitioner, as in duty bound, will ever pray.
(Seal)

Secretary.
, 190Dated at

President.
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AFFIDAVIT VERIFYING PETITION FOR SURRENDER OF CHARTER.
Province of Ontario, 
County of

To wit:

In the matter of the herein application 
for the surrender of the charter of the 

, Limited.
I, , of the of , in the County of ,

Esquire, make oath and say:
1. That I am the secretary or the said Company.
2. That I have a knowledge of the matter, and that the allegations 

in the within petition contained are to the best of my knowledge and 
belief, true in substance and in fact.

3. That the statement of the affairs of the said Company hereto an
nexed is true and correct.

Sworn, etc.

PETITION.
FOR SURRENDER OF CHARTER.

Petition for acceptance of surrender.
To His Honour the Lieutenant-Governor of the Province of Ontario:

The petition of the , Limited,
Humbly shcweth :

1. That the said Company was incorporated by Letters Patent issued
under the Ontario Companies Act bearing date the for the pur
poses and objects following, that is to say: (here set out the objects.)

2. That the said Company as shewn by the statement of its affairs 
hereto annexed has no debts existing or other rights in question.

3. That at a special general meeting of the shareholders of the Com
pany duly called according to the by-laws of the Company held on the

day of , 100 , at the Company’s office in the City of
a resolution was unanimously passed “that the affairs of the 

Company be wound up and that the Company surrender its charter, and 
that for the purpose aforesaid the president and secretary-treasurer be 
and they are hereby authorized to execute and deliver all necessary deeds 
and documents.”

4. That notice of the intention of the Company to apply for accept
ance of surrender of its charter was inserted in the a newspaper
published in the locality in which the operations of the Company have 
been carried on, and in the Ontario Gazette, on the following date, viz.,

, and the cutting hereto annexed is a true copy of the said

5. Your petitioner therefore prays that the surrender of the charter
of the said Company may be accepted, and that the same may be can
celled, and the said Company dissolved from and after the day
of , 190 .

And your petitioner as in duty bound,will ever pray.



PART II.

WINDING UP.

REVISED STATUTES OP CANADA. 1906. 

CHAPTER 144.

An Act Respecting Insolvent Banks, Insuhance Companies, 
Loan Companies, Building Societies, and 

Trading Corporations.

SHORT TITLE.

1. This Act may be cited aa the Winding-up Act R.S., c. 120, a. 1.
The Act is intra vires the Dominion Parliament being in the

nature of an insolvency law and applies to all corporate bodies of 
the nature mentioned in it whether incorporated under Pro
vincial or Dominion Charter. Re Clarke and Union Fire Ins. 
Co. (2), 14 O.R. 618, 16 A.R. 161 ; sud nom. Shoolbred v. Clarke, 
17 S.C.R. 265.

And see Allen v. Hanson, 18 S.C.R. 667.
But the only clauses that can apply to an Ontario corpora

tion are those dealing with insolvency. Re Cramp Steel Co., 11 
O.W.R. 133.

INTERPRETATION.

2. In this Act, unless the context otherwise requires:—
(а) “Minister” means the Minister of Finance.
(б) “Company” includes any corporation subject to the provisions of 

this Act.
See section 6 and notes to that section.
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(c) “Insurance company” means a company carrying on either as a 
mutual or stock company, the business of insurance whether life, fire, 
marine, ocean or inland marine, accident, guarantee, or otherwise.

(d) “Trading company" means any company, except a railway or tele
graph company, carrying on business similar to that carried on by apothe
caries, auctioneers, bankers, brokers, brickmakers, builders, carpenters, 
carriers, cattle or sheep salesmen, coach proprietors, dyers, fullers, 
keepers of inns, taverns, hotels, saloons or coffee houses, lime burners, 
livery, stable keepers, market gardeners, millers, miners, packers, print
ers, quarrymen, sharebrokers, ship-owners, shipwrights, stockbrokers, stock 
jobbers, victuallers, warehousemen, wharfingers, persons using the trade 
of merchandise by way of bargaining, exchange, bartering, commission, 
consignment or otherwise, in gross or by retail or by persons who, either 
for themselves, or as agents or factors for others, seek their living 
by buying and selling or buying and letting for hire goods or commodities, 
or by the manufacture, workmanship, or the conversion of goods or com
modities or trees.

See notes to section 6.
(e) “Court” means:—
(1) In the Province of Ontario, the High Court of Justice;
(2) In the Province of Qqebec, the Superior Court;
(3) In the Province of Nova Scotia, the Supreme Court;
(4) In the Province of New Brunswick, the Supreme Court;
(5) In the Province of Manitoba, the Court of King’s Bench;
(6) In the Province of British Columbia, the Supreme Court;
(7) In the Province of Prince Edward Island, the Supreme Court;
(8) In the Province of Saskatchewan, a superior Court;
(9) In the Province of Alberta, a superior Court;

(10) In the North-West Territories, such Court or magistrate or 
other judicial authority as is designated from time to time, by proclama
tion of the Governor in Council published in the Canada Gazette, and

(11) In the Yukon Territory the Territorial Court.

The jurisdiction of the Court and the practice followed is 
analogous to that in administration actions. Re Poole, 17 Eq. 
268; Raines’ Case, L.R. 6 Ch. 44 and 120.

(/) “Official Gazette” means the Canada Gazette and the Gazette pub
lished under the authority of the Government of the province where the 
proceedings for the winding up of the business of the company are car
ried on, or used as the official means of communication between the Lieu
tenant-Governor and the people, and if no such Gazette is published, then 
it means any newspaper published in the province, which is designated by 
the Court for publishing the notices required by this Act.

(g) “Contributory” means a person liable to contribute to the assets 
of a company under this Act; and in all proceedings for determining the 
persons who are to be deemed contributories and in all proceedings prior
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to the final determination of such persons, it includes any person alleged 
to be a contributory.

See notes to sections 48 and 51.
While a contributory is regarded as a debtor, it is not every 

debtor that is to be called a contributory. Section 19 implies 
that contributories rre limited to persons who are shareholders 
or members. Re Central Bank and Yorke, 15 O.R. 625.

Semble, or who are alleged to be such.
The scope of the term “contributory” appears to be no 

greater in this Act than in its English original. Canadian 
Pacific Railway Co. v. Robinson, 14 S.C.R. 105.

The description of a contributory does not seem to contem
plate that any one but a shareholder or member of the company 
shall be placed upon the list, although this would probably be 
held to include a person who had entered into a binding contract 
with the company to take shares.

Per Burton, J.A., in Re the London Speaker Printing Com
pany, Pearce’s Case, 16 A.R. 508, at page 513.

(h) “Winding-up order” means an order granted by the Court under 
this Act to wind up the business of the company, and includes any order 
granted by the Court to bring within the provisions of this Act any com
pany in liquidation or in process of being wound up.

See section 14.
(») “Capital stock” includes a capital stock de jure or de facto.

Adopted from 62 and 63 Viet. (D.) c. 43, s. 5.
(;') “Creditor” includes all persons having claims against the company 

present or future, certain, ascertained, or contingent, for liquidated or 
unliquidated damages; and in all proceedings for determining the persons 
who are to be deemed creditors it shall include any person making any 
such claim. R.S., c. 129, ss. 2, 33, 56 and 61 ; 62 63 V., c. 43, s. 5.

See sections 61, 69, 76, 85 and notes thereto.

3. A company is deemed insolvent.
(a) If it is unable to pay its debts as they become due.
(b) If it calls a meeting of its creditors for the purpose of compound

ing with them.
(c) If it exhibits a statement shewing its inability to meet its lia

bilities.
(d) If it has otherwise acknowledged its insolvency.
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(p) If it assigna, removes or disposes of or attempts or is about to 
assign, remove or dispose of, any of its property, with intent to defraud, 
defeat or delay its creditors, or any of them.

(/) If, with such intent, it has procured its money, goods, chattels, 
land or property to be seized, levied on or taken, under or by any process 
of execution.

(g) If it has made any general conveyance or assignment of its pro
perty for the benefit of its creditors, or if, being unable to meet its lia
bilities in full, it makes any sale or conveyance of the whole or the main 
part of its stock in trade or assets, without the consent of its creditors, 
or without satisfying their claims; or,

(A) If it permits any execution issued against it, under which any of 
its goods, chattels, land or property are seized, levied upon or taken in 
execution, to remain unsatisfied till within four days of the time fixed 
by the sheriff or proper officer for the sale thereof, or for fifteen days 
after such seizure. R. S., c 129, s. 5.

If a petition is based on the insolvency of the company the 
petitioner must strictly prove the existence of one or more of 
the circumstances set out in this section or his petition will be 
dismissed. Re Rapid City, 9 Man. L.R. 574.
Sub-section (a).

It has been decided in Ontario by Magee, J.. in Re Ewart 
Carriage Works Limited, 8 O.L.R. 527, that section 4 of the Act 
defines the only manner in which a company can be shewn to be 
“unable to pay its debts as they become due,” under this sub
section and that if the petitioner relies on this sub-section and 
fails to prove the demand in writing and the neglect by the com
pany for sixty days to pay the sum due, his petition must be dis
missed. The same decision was given prior to this case in Mani
toba in Re Qu'Appelle Valley Farming Co., 5 Man. L.R. 160, and 
Re Rapid City Farmers' Elevator Co. (supra).

Prior to any of these decisions it was held in Quebec in 
McKay v. L'Association Coloniale. 13 R.L. 383, that the peti
tioner is not confined to the manner prescribed by section 4 in 
shewing that the company is “unable to pay its debts as they 
become due.” But this decision is now of no effect in Ontario. 
And it is submitted that the decision in Re Ewart is perfectly 
sound the legislation having, it would seem, purposely avoided 
the adoption of the English section allowing the petitioner to 
prove to the satisfaction of the Court that the company is unable
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to pay its debts as they become due, altogether apart from any 
demand and consequent neglect on the part of the company to 
pay the debt In view of this, the English cases on this point 
must be closely scrutinized before being applied here.

Sub-section (b).
See Lake Winnipeg, etc., 7 Man. R. 252, 255.

Sub-section (d).
If it is intended to rely on this sub-section it is submitted 

that the petitioner must shew the acknowledgment as an act of 
the company to the same extent as an act upon which the com
pany can be held liable in an action on a contract. A statement 
made by a shareholder that the company is insolvent is obviously 
insufficient; so also with a statement of a director. In fact, it 
is doubtful whether the president or general manager of a com
pany could make a statement acknowledging the company’s in
solvency, so as to enable a creditor to obtair an order winding 
up the company on the strength of that acknowledgment. The 
Lusi ,s of the president or the general manager is to carry 
on ne business of the company and not to bring it to an end. 
R Briton Medical, 11 O.R. 478. It is submitted that the ac-

vvledgment must in effect amount to a statement by the .com
pany through its board of directors or other proper channels 
that it is insolvent. See, however, Hovey v. Whiting, 14 S.C.R. 
515. The tendency of the Court is to restrict this sub-section 
within very narrow limits.

No appearance of a company to oppose a motion is not suffi
cient acknowledgment of insolvency within this sub-section. Re 
Lake Winnipeg T. L. & P. Co. (1891), 7 M.R. 255. An affidavit 
of the president of the company, who is also a creditor stating 
that the company is insolvent but not giving a statement of 
assets and liabilities was held insufficient evidence. Ibid.

The acknowledgment must be alleged in the petition if the 
petitioner relies on this sub-section.

Re Briton Medical, 11 O.R. 478.
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Sub-section (g).
Notwithstanding the fact that an assignment for the benefit 

of creditors is made a ground upon which a winding-up order 
may be granted, the Court has a discretion to refuse the order 
and allow the assignment proceedings to be continued if the 
creditors or the majority of them so desire. But as against the 
company the order is made ex debito justitiœ when an assign
ment for benefit of creditors is alleged and proven. Re Strathy 
Wire Fence Co., 8 O.L.R. 186.

See notes to section 14.
If the petition does not allege an assignment for the benefit of 

creditors and the company executes an assignment between the 
time of service of the petition and the hearing, the petitioner can
not avail himself of the assignment and unless other grounds are 
shewn upon which the order can be made the petition will be 
dismissed with costs. Re Churchill Manufacturing Company 
(unreported), Meredith, C.J. December, 1907.

This is because the Act requires four days’ notice to be given to 
the company and effect cannot be given to a ground of which the 
company had not that notice. Re Abbott-Mitchell, 2 O.L.R. 143.

For an instance, where a winding-up order was made under 
this sub-section see Re Qu’Appelle Valley Co. (1888), 5 M.R. 160. 
Sub-section (h).

It is held in Manitoba that the return of a writ of execution 
by a County Court bailiff nulla bona is not a good ground for 
an order under this sub-section. Re Rapid City, 9 M.R. 574.

Where the sale was fixed for January 3rd and the writ was 
in the sheriff’s hands on December 30th it was held in Manitoba 
that this proved insolvency under this section. Re Lake Winni
peg, etc., Co., 7 M.R. 255. '

4. A company is deemed to be unable to pay its debts as they become 
due, whenever a creditor, to whom the company is indebted in a sum 
exceeding two hundred dollars then due has served on the company, in the 
manner in which process may legally be served on it in the place where 
service is made, a demand in writing, requiring the company to pay the 
sum so due, and the company has, for ninety days, in the case of a bank, 
and for sixty days in all other cases, next succeeding the service of the 
demand, neglected to pay such sum, or to secure or compound for the same 
to the satisfaction of the creditor. R.S., c. 129, s. 6.



DEMAND. [§ 4] 353

The demand in writing must be served on the company in 
the manner in which process may legally be served on it. It is 
not sufficient that verbal demands have been made or demands 
by letter. Re Rapid City Farmers’ Elevator Co. 9 M.R. 574.

For the rules governing service see Consolidated Rule 159.
Service of a specially endorsed writ of summons in an action 

against the company to recover the amount of a creditor’s claim 
is not a sufficient demand in writing, within the meaning of the 
above section. What is required is a demand for immediate 
payment which is reasonably certain in terms and not calculated 
to mislead. Re Abbotl-ilitchell, etc., Co., 2 O.L.R. 143.

The petition need not be presented immediately after the 
expiration of the sixty days or ninety days as the case may be. 
Delay in petitioning does not destroy the right. Re Imperial 
Hydropathic Co., 49 L.T. 147.

It is not a good demand under this section if the debt was not 
due when demand made. Re Briton Medical, 11 O.R. 478.

It is a good demand if the creditor demands payment of a 
sum greater than that actually due him if the company neglects 
to pay or offer the sum due. Cardiff v. Norton, 2 Ch. 405.

The whole period of sixty days must have expired before the 
petition is launched. Re Catholic Publishing Co., 2 D.J.S. 116.

It has been held in England that mere omission to pay is not 
“neglect” within this section if there is reasonable cause for the 
omission. Re London tfc Paris, 19 Eq. 444.

And the fact that the debt is bond fide disputed is a complete 
answer. Ibid.

“Neglect” of the company to pay the debt demanded is con
clusive evidence of insolvency. Re Imperial Hydropathic Hotel 
Co., supra.

If an assignee of a debt petitions and relies on this section he 
must prove that the assignment was prior in date to the demand. 
Re Rapid City, 10 M.R. 681.

The demand need not be in any special form. It must merely 
he a clear and unmistakeable call for payment of the debt forth
with. The following, it is submitted, is a sufficient demand.

23—COMPANY LAW.
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To Company, Limited.
I hereby demand payment forthwith of the sum of $ owing by

you to me for , etc.
Dated at this day of 190

5. The winding up of the business of a company snail be deemed to 
commence at the time of the service of the notice of presentation of the 
petition for winding up. R.S., c. 129, s. 7;

A landlord’s claim to be paid preferentially for overdue rent 
after the service is not good. Filches v. Hamilton Tribune, 10 
PJL 400

See notes to sections 13, 20 and the following sections.
6. This Act applies to all corporations incorporated by or under the 

authority of an Act of the Parliament of Canada, or by or under the 
authority of any Act of the late Province of Canada, or of the Province 
of Nova Scotia, New Brunswick, British Columbia, or Prince Edward 
Island, and whose incorporation and the affairs whereof are subject to 
the legislative authority of the Parliament of Canada ; and also to in
corporated banks, savings banks, incorporated insurance companies, loan 
companies having borrowing powers, building societies having a capital 
stock, and incorporated trading companies doing business in Canada 
wheresoever incorporated and,—

(а) Which are insolvent ; or,
(б) Which are in liquidation or in process of being wound up, and, 

on petition by any of their shareholders or creditors, assignees or liquida
tors ask to be brought under the provisions of this Act. R.S., c. 129, s. 3; 
62 V., c. 32, e. 3.

The words from “this Act” to “Canada” in the seventh 
line are new.

The section is intra vires of the Parliament of Canada and 
applies to every trading company wherever incorporated which 
carries on business in Canada. Allen v. Hanson, 18 S.C.R. 667 
(explaining Merchants Bank v. Oillespie, 10 S.C.R. 312).

But section (6) applies only to companies which are insol
vent or which were incorporated by the Dominion Parliament 
or are subject to its control. Re Cramp Steel Co., 11 O.W.R. 133.

Where a foreign company has been ordered to be wound up 
by a foreign Court and the company is doing business in Canada 
and has assets here, a Canadian Court can order the company to 
be wound up so far as its Canadian assets are concerned. The 
winding-up proceedings here will be ancillary to the winding-up 
proceedings in the foreign country. Allen v. Hanson, supra.
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Our Courts cannot exercise with regard to an English com
pany the full extent of the powers conferred by our Winding- 
up Act. For example, they cannot by the effect of a winding-up 
order affect the operations of the company in England, causing 
it to cease to carry on its business there, as under section 20 the 
company must do in this country. But the same difficulty 
existed when the English Courts were asked to make orders to 
wind up colonial companies, and was held not to affect the 
jurisdiction.

Allen v. Hansoni, 18 S.C.R. 667; and see Re Mathcson Bros., 
L.R. 27 Ch. Div. 225, at page 228; and Re Commercial Bank 
of South Australia, L.R. 33 Ch. Div. 174, at p. 178.

All the Winding-up Act seeks to do in the case of foreign cor
porations is to protect and regulate the property of the corpora
tions in Canada and protect the rights of the creditors of such 
corporations upon the property in Canada. It by no means 
follows that because all the provisions of the Act may not be 
applicable to foreign cases that those portions which are should 
not be acted upon. Per Ritchie, C.J., in Allen v. Hanson, supra.

The Ontario Winding-up Act does not apply to a company 
incorporated in Ontario where application for winding up is 
made by a creditor on the ground that the company is insolvent ; 
the local Legislature having no jurisdiction in matters of insolv
ency; which are wholly within and “subject to the legislative 
authority of the Parliament of Canada.” The Ontario Act ap
plies solely to voluntary liquidation. Re lion Clay Brick Manu
facturing Company, Turner’s Case, 19 O.R. 113.

A company incorporated under an Act of the Province of 
Ontario and carrying on business in Ontario is “doing business 
in Canada” within the meaning of this section. Re Ontario 
Forge and Bolt Company, 25 O.R. 407.

Upon the application of certain policy holders to a Court of 
Equity to have a receiver appointed for the purpose of winding 
up the company and collecting in the assets it was held that the 
Court could not make such an order, as the object of the Legis
lature in creating an insolvency Court was to administer the
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estates of insolvents and under the Insolvent Act of 1875 (D.) 
complete provision was made for the carrying out of all that the 
plaintiffs demanded. A Court of equity has in such case no 
jurisdiction to make such an order. McNeil v. Reliance Mutual 
Fire Insurance Co., 26 Gr. 567.

It is submitted that the Court will act upon the principle of 
this decision in respect to this Act.

It has been held that the Act does not apply to a club, or 
literary society or the like, they not falling within the terra 
“trading companies.” Re Montreal City Club, 8 R.J.Q. (S.C.) 
527 ; Re British Athenaeum Club, 43 Ch.D. 236.

In the part of the section introduced in the last revision the 
term “corporation” is used and not “trading companies.” It 
may, therefore, be that clubs and similar corporations incorpor
ated under the authority of the Acts referred to in the first seven 
lines of the section (down to the word “Canada”) are within 
the Act and may be wound up.

The following are examples of companies to which this Act 
applies other than companies incorporated in the ordinary man
ner under the Companies Act of either the province or Domin
ion :—

(1) Companies incorporated by special Act: Re Brentford 
Tramways Company, 26 C.D. 527 ;

(2) Companies incorporated by Royal Charter : Re Bank of 
South Australia (1895), 1 Ch. 578. Re St. NeoVs Co., 22 T.L.R. 
478.

(3) Foreign companies doing business in Canada. It would 
seem that such companies must have assets within Canada before 
a winding-up order can be made. Allen v. Hanson, supra; Re 
Mercantile Bank of Australia (1892), 2 Ch. 204; Re Queen’s 
Land Mercantile Agency, 58 L.T. 878.

The Act does not apply to an illegal company. Re Padstow 
Total Loss, 20 Ch. 137 ; or to a company irregularly incorpor
ated. Oakes v. Turquand, L.R. 2 H.L. 325.

The Act is retroactive in the sense of applying to companies 
which have become insolvent before the date of the Act. Wyld
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v. Hamilton Mutual Insurance Co., 6 O.R. 118; Re Union Fire 
Insurance Co., 13 A.R. 268.

7. This Act does not apply to building societies which have not a 
capital stock or to railway or telegraph companies. R.S., c. 129, s. 3; 
52 V., c. 32, s. 3.

See Re Union Fire Insurance Company, 17 S.C.R., p. 274.
8. In the case of a bank other than a savings bank the provisions 

of this Part are subject to the provisions of Part II. of this Act. R.S., c. 
129, ss. 4 and 97.

A bank cannot be wound up under this Act until the pre
liminary provisions contained in sections 149 to 159 are complied 
with. In re Bank of Liverpool, 14 S.C.R. 650.

9. In the case of life insurance companies, and of insurance companies 
doing life insurance and other insurance in so far as relates to the life 
insurance business of such companies, the provisions of this Part are 
subject to the provisions of Part III. of this Act. R.S., c. 129, ss. 4 and 
105.

10. In the case of insurance companies other than life insurance com
panies, and of insurance companies doing life insurance and other insur
ance, in so far as relates to such other insurance, the provisions of this 
Part are subject to the provisions of Part IV. of this Act. R.S., c. 129, 
ss. 4 and 115.

11. The Court may make a winding-up order.
(а) Where the period, if any, fixed for the duration of the company 

by the Act, charter or instrument of incorporation has expired ; or where 
the event, if any, has occurred, upon the occurrence of which it is pro
vided by the Act or Charter or instrument of incorporation that the 
company is to be dissolved.

Only the company or a shareholder may petition under this 
sub-section. The shareholder is not required to hold any speci
fied number of shares.

See section 12.
(б) Where the company, at a special meeting of shareholders called 

tor the purpose has passed a resolution requiring the company to be wound 
up.

This is similar to the new Ontario section, 7 Edw. VII., c. 34, 
h. 173(2). Only a company or a shareholder may petition under 
this sub-section, and no specified amount of stock is required to 
be held by the shareholder.

See section 12.
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(c) When a company is insolvent.

See section 3 and notes.
The company or a creditor for at least $200 or a shareholder 

to the extent of $500 and no others may petition under this sub
section. Note the exception in respect to banks and insurance 
companies. The ground of insolvency is the only ground upon 
which a creditor can petition and the debt must be at least $200.

See section 12.
(d.) When the capital stock of the company is impaired to the extent 

of twenty-live per centum thereof, and when it is shewn to the satisfaction 
of the Court that the lost capital will not likely be restored within one 
year; or

Only a shareholder holding shares of the company’s stock to 
the amount of at least $500 may petition under this sub-section.

See section 12.
It was held by Mabee, J., in lie Cramp Steel Co., 11 O.W.R. 

134, that this sub-section applies only to companies subject to 
federal control or incorporated under the Dominion Companies 
Act. It would appear from this decision that the order can be 
made in respect to an Ontario corporation under sub-section 
(c) only.

(e) When the Court is of opinion that for any other reason, it is 
just and equitable that the company should be wound up. 52 V., c. 32, s.
4.

A shareholder to the extent of at least $500 is the only person 
who may petition under this sub-section. See section 12.

It was at one time considered that the words in this sub-sec
tion must be confined to cases cjusdem generis with the preced
ing clauses, but this is not now the case. Re Lan g ham, 5 C.D. 
669; Re Sailing Ship “Kentmere” Company (1897), W.N. 58.

In England these words are construed very liberally, but it 
is to be remembered that the English Act is broader than ours, 
in so far as the grounds upon which a company may be wound 
up are concerned. In re European Life Assurance Asso., 9 Eq. 
122, it was stated that the company should be wound up if it 
was plainly and commercially insolvent.

The company may be wound up under this sub-section when 
the main purposes for which it was formed have failed. This
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has received considerable attention in England and is known 
under the term that “the substratum of the company is gone.,, 
Re Haven Gold Mining Co., 20 C.D. 151 ; Re Coolgardie Consoli
dated Gold Mines (1897), 76 L.T. 269.

For a full discussion of this principle see Palmer Company 
Precedents, 8th ed., vol. 2, page 43.

It is probably not enough for a shareholder to shew fraud on 
the part of the company in order to have the Court act under 
this sub-section. See Ex parte Barnes (1896), A.C. 146.

For examples of companies wound up under this clause see 
Re Haven Gold Company, 20 Ch.D. 151, and Re J. E. Brins- 
mead & Sons (1897), 1 Ch. 45 and 406, where an order was 
granted for the reason that the company was entirely fraudulent. 
See also Re Alfred Melson cf* Co. (1906), 1 Ch. 841.

12. The application for such winding-up order may, in the cases men
tioned in paragrapns (a) and (b) of the last preceding section he made 
by the company or by a shareholder ; and in the case mentioned in para
graph (c) of the last preceding section by the company or by a creditor 
for the sum of at least two hundred dollars, or, except in the case of banks 
and insurance corporations, by a shareholder holding shares in the capital 
stock of the company to the amount of at least five hundred dollars, and, 
in the other cases mentioned in the said section, by a shareholder hold
ing shares in the capital stock of the company to the amount of at least 
five hundred dollars. R.S., c. 12ft, s. 8; 52 V., c. 32, s. 6; 02-63 V., c. 
43, s. 4.

A petition for a winding-up order is considered to be a pro
per mode of enforcing payment of a debt due from a company 
provided always that there is a reasonable ground for launching 
a petition. Bowes v. Hope, 11 II.L.C. 389. If such proceedings 
are taken maliciously and the petition is dismissed an action 
lies against the petitioner by the company for maliciously insti
tuting insolvency proceedings. See notes to section 14.

A petition for winding up which is brought for the purpose 
of enforcing payment of a debt which the company bond fide 
disputes is an abuse of the process of the Court, and should and 
generally will be dismissed with costs. The Court will, however, 
take pains to see that the dispute is a bond fide one. Re A. Coy
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(1894), 2 Ch. 349; Re Anglo-Bavarian Steel Ball Co. (1899), 
W. N. 80.

A winding-up petition is not a proper mode of enforcing a 
disputed debt. Re Ooldhill Mines, 23 Ch. D. 201.

Who May Petition.

A secured creditor may petition, even after he has had a 
receiver appointed in an action. Re Borough of Portsmouth 
Tramway Co. (1892), 2 Ch. 362.

A debenture holder who cannot get paid may petition. Re 
Western Canada Co., 17 Eq. 1. So also may a holder of a mort
gage debenture. Moore v. Anglo-Italian Bank, 10 C.D. 681.

The fact that a creditor is entitled to a lien for the full 
amount of his claim does not disqualify him from being a peti
tioner. Re Strathy Wire Fence Co., 8 O.L.R. 186: Re Great 
West Coal Consumer’s Co., 21 Ch.D. 799.

If the company borrows money by an ultra vires act, the 
creditor cannot petition. Re National Permanent, 5 Ch. 309.

An equitable creditor may petition, but it is preferable and 
sometimes necessary that the legal creditor should join in the 
petition. Re Pentalta (1898), W.N. 55.

The assignee of a debt can petition : Re Paris Skating Rink 
Co., 5 Ch. D. 959; but the assignor should join in the petition. 
Re People’s Loan & Deposit Co., 7 O.W.R. 253.

The assigning of claims for the purpose of bringing a peti
tion is not to be encouraged. It is not permissible for various 
creditors of a company to assign to any creditor or any other 
person their claims against the company in order that the peti
tioner may have a claim against the company in excess of two 
hundred dollars for the purpose of enabling him to petition to 
wind up the company. Re People’s Loan & Deposit Co., 7 
O.W.R. 253.

Two or more creditors,'each for a sum less than two hundred 
dollars, but the total of whose claims is in excess of two hundred 
dollars cannot present a valid petition for the winding up of a
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company based on these claims. Re People’s Loan <£ Deposit 
Co., supra.

In Re European Bank Co., L.R. 2 Eq. 521, the petition was 
refused because the petitioner had n t sufficient interest in the 
debt—it having been attached by his own creditors.

•A creditor’s executor may petition. Re Masonic and General 
Life. 32 C.D. 373.

It is not clear whether or not a creditor whose claim is not 
yet payable can petition. In Re Powell (1892), W.N. 94 it was 
held that he could not, but in Re Australia Joint Stock Co. 
(1897), W.N. 48, an order was made upon such petition. The 
Act does not state that the debt must be due, and it is submitted 
that the Court should allow a creditor whose claim is not yet due 
to petition, if the situation warranted such drastic action on his 
part. A company may be in such circumstances that by the time 
the debt becomes due no assets will remain. Whereas if an order 
were made earlier some assets would be available for distribu
tion. The question hinges on the construction of the word 
“creditor.” Under the Ontario Assignments Act it has been 
held that “creditor” includes one whose claim is not yet due 
so as to entitle him to sue on behalf of himself and all other 
creditors to set aside a fraudulent preference. See MacDonald 
v. McCall, 12 A.R. 593, 13 S.C.R. 247. And it is submitted that 
the same would be held under this Act.

A person who has a claim against the company for unliqui
dated damages is not a creditor within the meaning of the Act 
and cannot petition. Pen-y-van Colliery Co., 6 Ch. D. 477.

Where a creditor obtains a garnishee order against a com
pany, he is not thereby made a creditor of the company, an as 
to enable him to petition. Re Combined Weighing Machine 
Co., 43 C.D. 99; but the garnishor after obtaining judgment on 
the garnishee proceedings against the company would, of course, 
become a creditor and can petition.

There is no objection to a company presenting a petition to 
wind up another company. Ex parte Mexican (1890), 34 Sol. 
Jr. 269.
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It is submitted that a liquidator of a company being wound 
up under this Act can petition in the name of the company for 
the winding up of another company under this Act in every case 
where the company itself, if the w’inding-up order had not been 
made, could have brought the petition. This is in analogy to the 
bankruptcy law in England where it is held that a liquidator 
may in the name and on behalf of the company, serve a bank
ruptcy notice on a judgment debtor of the company.

See Re Winterbotham, 18 Q.B.D. 446.
A person who has guaranteed a debt due by the company 

cannot petition until he has paid the debt. Iron Colliery, 20 
C.D. 442.

It has been held in England that where a shareholder peti
tions on the ground that a company is insolvent he must prove 
that there will be a sufficient surplus for the shareholders. Re 
Rica Gold Company, 11 Ch.D. 36; Re Vron, 20 C D. 442.

But this, it is submitted, cannot prevail here ; section 12 gives 
a shareholder the right to petition when the company is insolv
ent and he is not required to shew a surplus. And see now Re 
Chic, Ltd. (1905), 2 Ch. 345.

It does not appear that a petitioning shareholder must have 
paid up all calls on his stock before a petition is launched, but 
he must make out a special case to justify his petition, and as a 
matter of discretion the Court might require him to pay the calls 
into Court. Re Dyment Fuel Co., 13 Ch. D. 400.

A shareholder cannot petition on the ground that he was 
induced to take shares by misrepresentation. He should bring 
an action. Re Union Hill Silver Co., 22 L.T. 400.

One petition to wind up two companies is irregular. Re 
Shields Marine Insurance Co. (1867), W.N. 265-296.

13. Such application may be made by petition to the Court in the 
province where the head office of the company is situated, or, if there is 
no head office in Canada, then in the province where its chief place, or 
one of its chief places of business is situated.

(2)'Except in cases where such application is made by the company, 
four days’ notice of the application shall he given to the company before 
the making of the same. R.S., c. 129, s. 8; 52 V., c. 32, s. 6.
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The application is made to a Judge in Chambers. See section 
109, and see Re Toronto Brass Co., 18 P.R. 248.

As a code of rules has not yet been formulated in Ontario for 
winding-up proceedings (advantage not yet having been taken 
of section 134), the petitioner must proceed both before and 
after the winding-up order is made, as directed by sections 108 
and 135, i.e., in a manner as nearly as may be to the ordinary 
practice of the Court. Accordingly, the petition must be verified 
by affidavit. See forms of petition and affidavit (infra).

In England a s jtutory affidavit is provided which is made 
prima facie eviden e of the statements in the petition. Here we 
have no such provisions and the affidavit must follow the usual 
form of affidavits, the deponent swearing positively to the facts 
alleged or stating the grounds of his information and belief, if 
the affidavit is sworn on information and belief. Such an affi
davit cannot be read unless the grounds of the information are 
stated. Gilbert v. Endean, 9 C.D. 266.

In England there is a Rule requiring the affidavit in support 
of a petition to he made by the petitioner and in Re Cliarterland 
(1900), 2 Ch. 870, it was held the power to make such affidavit 
cannot be delegated. But in Re African Farms, Ltd. (1906), 1 
Ch. 640, this decision was not followed, it being held that the 
rule was merely directory and that the affidavit could be made 
by the petitioner’s agent or solicitor if he had knowledge of the 
facts.

Under our practice it is submitted that the affidavit clearly 
does not require to be made by the petitioner, but may be made 
by any one wrho is cognizant of the facts. There is no provision 
in the Act relating to the affidavit and there is no provision in 
the Consolidated Rules of Practice requiring the affidavit to be 
sworn by a petitioner himself. It therefore seems clear that if 
authority is needed Re African Farms, Ltd., would be followed.

Evidence in Support of Petition.

The petitioner, as in the ordinary case of a petition or 
motion, is entitled to examine witnesses on the motion and may
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examine deponents on their affidavits filed. The company has, 
of course, similar rights. See Consolidated Rule 490.

The affidavit must be filed before the petition is served. See 
Consolidated Rule of Practice 524, which is as follows :—

“The affidavits upon which a notice of motion is founded 
shall be filed before the service of the notice of motion or 
petition.”

It was held by Falconbridge, C.J., in Re Victor Varnish in 
October, 1907 (unreported), that the Court had no power to 
waive compliance with this rule.

The petition need not be filed before the day of hearing. Re 
Western Insurance Co., 6 P.R. 86, but the petition must be filed 
before an order made thereon can be issued. Smith v. Harwood, 
1 Sm. & O. 137. These two cases are subject to the practice that 
papers to be used in Chambers shall be led not later than 
three o’clock in the afternoon of the da preceding the day 
upon which the motion is returnable.

Service of the petition is regulated by Consolidated Rule No. 
159, and this must be strictly followed. See Holmes ted & Lang- 
ton, Judicature Act, p. 291.

It was held by Anglin, J., in 1907, in Re Kearns Ink & Wax 
Company (unreported), that service of the petition on the vice- 
president of the company when it was not shewn that the presi
dent could not be served, was not good service on the company.

Where a company has made an assignment for benefit of credi
tors. service of a petition for a winding-up order upon the 
assignee for benefit of creditors is not good service upon the 
company under this section. Re Rodney Casket Company, 12 
O.L.R. 409.

If the petitioner is unable to effect service on the company 
it is submitted that an order may be obtained from the Master 
in Chambers for substitutional service in a proper case, in the 
same manner as ordinary Court proceedings.

Leave may be obtained to serve petition out of the jurisdic
tion. See section 111.
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The petitioner is not required to give four clear days’ notice. 
Notice of presentation of the petition served on the 4th of 
November and returnable on the 8th was held to be good service. 
Re Arnold, 2 O.L.R. 671.

It is to be noted that when the company itself applies for the 
winding-up order no notice to any person is required.

A notice of presentation of the petition must always be served 
with the petition. See Consolidated Rule 937.

It is not necessary to serve the affidavits with the petition, 
but they may be left to be demanded by the company in accord
ance with the usual practice.

The petition need not be served upon any person except the 
company. Re Qu'Appelle Valley, 5 M.R. 160.

Where the petitioner is out of the jurisdiction security for 
costs may be ordered. Re Home Assurance Co., 12 Eq. 159. But 
not if he is the holder of an unsatisfied judgment against the 
company or of an undisputed debt of sufficient amount. Re 
Contract and Agency Co. (1887), W.N. 218.

Where the petitioner dies before the hearing of the petition it 
is submitted that an order to continue proceedings can be ob
tained. See Re Dynefore Collieries Co. (1878), W.N. 199.

The petition should shew on its face that an order should 
be made. Re Langham, 5 C.D. 669; Re Rica Gold Co., 11 C.D. 
36.

In order that a winding-up order may be made, it is essential 
(1) that sufficient allegations be contained in the petition to 
bring the case within the sections of the Act; (2) that the peti
tion should be verified by a sufficient affidavit. Re Kootenay 
Brewing Co. (1898), 6 B.C.R. 131. Leave to file a supplement
ary affidavit is as a rule refused.

It has been held in England that a petition should state that 
there are assets of the Company available for payment of the 
debt. See Palmer’s Company Law, 5th ed., p. 338. This is not 
deemed necessary in Ontario ; and the law has been changed in 
England by the decision in Re Chic, Ltd. (1905), 2 Ch. 345, 
which held that it is not necessary to allege the existence of
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available assets. The order may be made although there is no 
chance of the petitioner getting anything. See also Re Criggle- 
stone (1906), 2 Ch. 327.

FORM OF PETITION TO WIND UP (ONTARIO).

IN THE HTGH COURT OF JUSTICE.

In the matter of the Winding-up Act being chapter 144 of the Revised
Statutes of Canada and the amending Acts and
In the matter of the Company, Limited.

To the Honourable the Judges of the High Court of Justice.
The humble Petition of

Sheweth.
1. Thiit the Company, Limited of

was incorporated by Letters latent under the (Ontario Companies) Act 
on or about th? day of 19

2. The Head Office of the said Company is in in the
Province of Ontario.

Or 2. The Head Office of the said Company is in the ( City of New York 
in the State of New York, one of the United States of America) and the 
said Company has no head office in Canada : the chief place (or one 
of the chief places) of business in Canada of the said Company is at 

in the Province of Ontario.
3. The objects for which the said Company was incorporated among 

others are the following, that is to say :
Set out objects briefly.
4. The nominal capital stock of the Company is divided into

shares of Dollars each, of which shares are said to
be subscribed and shares paid up.

5. The directors of the said Company are and the following is a
list of the shareholders of the Company.

6. It is claimed that all of the said shares are fully paid up except
in the case of of whose shares are said to be fully paid
up, and of whose shares are said to be fully paid up.

7. Your Petitioners are not aware of the facts relating to the sub
scription or payment of the said stock and they desire that the same 
should be investigated.

8. Immediately after the incorporation of the said Company the same
was organized and proceeded to carry on business and carried on business 
until on or about the day of 190 (or, is still carrying on busi-

9. Your Petitioner is a creditor of the said Company to the amount
of $ and in resnect of the said amount the said Company is in
debted to the said Petitioner and all the said amount is past due and
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owing to the said Petitioner. The said amount is for goods sold and 
delivered to the said Company by your Petitioner and upon Bills of Ex
change of which your Petitioner is the holder (or, as the case may he). 
The following are the particulars:

10. The Company is unable to pay its debts as they become due. On
the day of 19 , your Petitioner served upon the Company
in the manner in which process may legally be served on it in the Pro
vince of Ontario, a demand in writing, a copy of which is marked Exhibit 
“B” to the affidavit of filed in support of this Petition, requiring
it to pay the sum so due forthwith and the Company for sixty days next 
succeeding the service of the said demand, neglected to pay said sum or 
to secure or compound the same to the satisfaction of your Petitioner.

11. On or about the day of 19 , the said Company
called a meeting of its creditors for the purpose of compounding with 
(hem. Such meeting was held on the day of 19 , and
the Company’s creditors (or your Petitioner) refused to compound their 
debts (or, as the case may be).

12. On or about the day of 190 , the Com
pany exhibited to its creditors and to your Petitioner a state
ment shewing its inability to meet its liabilities, a copy of which said 
statement is marked Exhibit “C” to the affidavit of filed in sup
port of this Petition.

13. The said Company has otherwise acknowledged its insolvency, and 
by its president and directors has admitted its inability to meet its lia
bilities, and has asked certain of its creditors for an extension of time for 
payment of its liabilities and the said Company is in fact insolvent.

14. The Company has assigned (or removed or disposed of) some (or 
oil) of its property with intent to defraud, defeat or delay its creditors 
or some of them and the pj. ticulars thereof are as follows:

15. The Company is about to assign, remove or dispose of some (or all) 
of its property with intent to defraud, defeat or delay its creditors oi 
some of them, and the particulars thereof are as follows :

16. On or about the day of 19 , the Company, with
intent to defraud, defeat or delay its creditors or some of them procured 
its money, goods, chattels, land, and property, or some of them, to be 
seized, levied on and taken under process of execution and the particulars 
thereof are as follows:

17. On or about the day of 19 , the Company executed
(a general conveyance or) an assignment of its property for the benefit 
of its creditors to of the (City of Toronto) in the Province of
Ontario.

18. On or about the day of 19 , the Company, being
unable to meet its liabilities in full, made a sale or conveyance of the 
whole or the main part of its stock in trade or assets without the consent
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of its creditors and without satisfying their claims, the particulars there
of being as follows :

19. Your Petitioner (or, one John Jones) on the day of
19 , recovered judgment in this Honourable Court (or, as the case may 
he) against the Company for the sum of $ and costs which costs
were afterwards taxed and certified to the amount of $ making a
total sum of $ recovered by the said judgment.

20. Your Petitioner (or, the said John Jones) subsequently upon the
day of 19 , caused a writ of Fieri Facias to be issued

out of this Honourable Court (or, as the case may be) against the said 
Company directed to the sheriff of (the Vity of Toronto) and the said 
sheriff did proceed thereunder and on the day of 19 , did
seize levy upon and take in execution the goods, chattels, land and property, 
(or, some of the goods, etc.) of the Company ; the said Sheriff has fixed 
the day of 19, for the sale thereof, and the Company has
permitted the said execution to remain unsatisfied, notwithstanding that 
it is now within four days of the time fixed by the said Sheriff for the 
said sale, and notwithstanding that the said execution has remained un
satisfied for fifteen days after the seizure by the said Sheriff (or, as the case 
may be). The said judgment and execution are wholly unpaid and un
satisfied and the amount is justly due and owing to your Petitioner (or, 
tc the said John Jones.)

21. Your Petitioners are also desirous that the affairs and business 
of the said Company should be investigated and that it should be made 
to appear in the interests of the creditors how the insolvency has been 
brought about and that the personal accounts of the president and direc
tors and shareholders should be investigated and also that the claims of 
the different creditors should be investigated.

22. Your Petitioners are advised that no machinery exists except 
under “The Winding-up Act” R.S.C., 1906, c. 144 and the amending Acts to 
accomplish the above mentioned objects.
Your Petitioners therefore pray

1. For a declaration that the above Company is a corporation to which 
the provisions of the Winding-up Act and amendments are applicable.

2. For a declaration that the Company ought to be wound up under 
the provisions of the said Act and amendments thereto and for an order 
directing the winding up of the said Company under the provisions of 
the Winding-up Act and amendments thereto.

3. For an order appointing a provisional liquidator of the estate and 
effects of the said Company.

4. For an order referring it to the Master in Ordinary (or, as the 
case may be) to appoint a permanent liquidator of the said Company 
and empowering and directing the said Master to take all necessary steps 
and conferring upon the said Master all the powers conferred upon the 
Court by the Winding-up Act and amendments thereto for the winding 
up of the said Company.
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5. For an order that the costs of this Petition, the order for winding 
up and of the said reference, be taxed and paid to your petitioners out 
of the assets of the sa d Company.

6. And for such further or other order as to the Court may seem just. 
And your Petitioners will ever pray, etc.

Dated at the day of 19 .
Witness

Signature of Petitioner.
(It is well to allege as many grounds of insolvency as possible 

in order that if the petitioner is defeated upon one ground he 
may obtain the order on another. Leave to amend the petition 
on the hearing by setting up other allegations is almost invari
ably refused. Re Abbott-Mitchell, 2 O.L.R. 143.)

Notice of Hearing (to be endorsed on and served with Petition).
Take notice that the within Petition will be presented and heard be

fore the Honourable the Presiding Judge in Chambers at Osgoode Hall, 
in the City of Toronto, on the day of 19 , at the
hour of 11 o’clock in the forenoon or so soon thereafter as Counsel can be 
heard; and on such application will be read the affidavit of , this
day tiled, (if it is intended to examine witnesses in support of the Petition 
add and the depositions of and to he taken in support here
of or and the depositions of such witnesses as the Petitioner «hall examine 
in support hereof) and such further or other material as Counsel may 
advise; and that if you do not apfiear on the said Petition at such time 
and place the Court may make such order on the Petitioners' own shewing
as shall appear just.

Dated at this day of 1908
A. B.,

Solicitor for Petitioner.
To Limited.

AFFIDAVIT VERIFYING AND IN SUPPORT OF PETITION.
STYLE OF CAUSE.

I, make oath and say that:—
1. I am the Petitioner herein (or, as the case may be) and have 

knowledge of the matters connected with the said Petition, and of the 
facts herein deposed to.

2. I have read over the Petition of for the winding up of
the above named Company, which Petition is now shewn to me and 
marked Exhibit “A” to this my affidavit, and I say that such of the state
ments in the said Petition as relate to my own acts and deeds are true, 
and such of the said statements that relate to any of the acts or deeds 
of any other person or persons are true to the best of my knowledge, in
formation and belief; the grounds of such information and belief regard-

24—COMPANY LAW.
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ing the acts and deeds of other persons are (the admission or admissions 
made to me by the president, or the officers or the directors of the said 
Company, as the case may be. It is well to name each party upon whose 
admissions reliance is placed).

3. Now shewn to me and marked Exhibit “B” to this my affidavit is
a demand for payment of the sum of Dollars, due by the said
Company to the Petitioner herein, which said demand was served upon 
the said Company in the manner in which process may legally be served 
on the said Company on the day of 10 , (sixty days before
the service of the Petition) at the City of Toronto, as appears from the 
affidavit of filed in support hereof.

4. At the time of the service of the said demand, namely on the
day of 10 , the said Company was justly and truly in

debted to me (or the Petitioner), in the sum of being the
amount demanded, and the said spin was then due and payable.

5. The said Company has, for sixty days (or ninety days, as the case 
may be), since the service of the said demand neglected to pay such 
sum so demanded, or to secure or compound the same to my satisfaction 
(or to the satisfaction of the Petitioner).

6. The said Company is justly and truly indebted to me (or the Peti
tioner) in the sum of $ in respect of the matters set forth in the
said Petition Exhibit “A” and the said sum of $ is now due and
payable by the Company to me (or the Petitioner).

7. Now shewn to me and marked Exhibit “C” to this my affidavit is
a statement exhibited by the said Company to me (or, to the Petitioner 
herein) on the day of 1908, which statement shews the
Company’s inability to meet its liabilities.

8. Now shewn to me and marked Exhibit “D” to this my affidavit is
(a promissory note made by the said Company in favour of the Petitioner 
herein for Dollars, upon which note this petition is based ; or is
a letter dated written by the said Company to me (or to the Peti
tioner) wherein the debt upon which the Petition herein is based is ac
knowledged to be due and payable by the Company ; (or, as the case may 
U).

(It is sometimes desirable to set out in full in the affidavit some of the 
chief paragraphs of the Petition, and this is usually done.)
Sworn, etc.

It is desirable that the petitioner’s ease should be made as 
strong as possible and therefore affidavits should be filed to sup
plement the above in every case where it is possible. Set out 
clearly the validity of the petitioner’s claim and the insolvency 
within the Act.

An affidavit filed in support of a petition stating that the 
company was insolvent “within meaning of the section” with-
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out stating the facts involved, is insufficient. Re Rapid City 
Farmers Elevator Co. (1894), 9 M.E. 574.

If reliance is placed on the company’s neglect to pay the debt 
after demand, the service of the demand must be proved and an 
affidavit should be made by the party effecting the service, and 
filed, setting out the date and place of the service, and the officer 
of the company, upon whom service was made.

14. The Court may, on application for a winding-up order, make the 
order applied for, dismiss the petition with or without costs, adjourn the 
hearing conditionally or unconditionally, or make any interim or other 
order that it deems just. R.8., c. 129, s. 9.

The question whether or not the Court has a discretion to 
grant or refuse a winding-up order when the insolvency of a 
company is shewn as required by the Act, has been considered 
in several cases of late years. The question first arose in The 
Wakefield Rattan Co. v. The Hamilton Whip Company, Limited, 
24 O.R. 107. In this case it was shewn that the company had 
made an assignment for benefit of creditors and that it was the 
desire of a large majority of the creditors that the company 
should be wound up under the assignment rather than by com
pulsory winding-up proceedings. It was held by the Chancellor 
that the Court had a wide discretionary power under section 9 
of R.S.C. 1886, chapter 129 (section 14 of the present Act), and 
that this discretion should be exercised in accordance with the 
view of the majority of creditors and the order was refused. 
Leave was given, however, to renew the application if any 
exigency arose to justify the intervention of the Court.

The point was next considered in Re William Lamb Manu
facturing Co., 32 O.R. 243. The petitioners were creditors to 
the amount of $500, and it was shewm that the company had 
made an assignment for benefit of creditors. At the first meet
ing of creditors, under the assignment where over 90% of the 
creditors were represented the assignment proceedings were 
unanimously approved and inspectors appointed. Notwithstand
ing this it was held by Meredith, C.J., contrary to the Hamilton 
Whip Case, that the Court has no discretion under this section, 
once the insolvency is shewn, the learned Chief Justice braing
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his judgment on the ground that as the legislature had enacted 
that the making of an assignment for benefit of creditors should 
be a ground for an application for a winding-up order the Court 
would be running contrary to the intention of the Legislature 
if it assumed a discretion to refuse an order and favour the 
assignment proceedings.

The Chancellor had again the question before him in Re 
Maple Leaf Dairy Co.} 2 O.L.R. 590. An assignment for benefit 
of creditors had been made prior to the application for winding- 
up order and the first meeting of creditors had been held. The 
meeting was attended by almost all the creditors who confirmed 
the. appointment of the assignee and appointed inspectors, and 
the petitioning creditor then filed his claim and made no objec
tion to the proceedings. Subsequently he launched the petition 
and it appeared that of thirty-five creditors he alone was in 
favour of compulsory winding up. The Chancellor followed his 
former decision and held that the Court had a discretion in 
granting or withholding the order. He stated that the Court 
must look, not merely at the one creditor who applies, but at the 
body of creditors who have the main interest in the assets and 
ascertain, if it can, their attitude. Citing in support the case in 
Re West Hartelpool Iron Works Co. (1875), L.R. 10 Ch. 618, the 
Chancellor stated that although the applying creditor may be 
entitled to a winding-up order, ex debito justitiœ, as against the 
company, he is not so entitled as against the wishes and opposi
tion of all the other creditors.

The question finally came before the Court of Appeal in Re 
Strathy Wire Fence Co., 8 O.L.R. 186. The company had passed 
a resolution to assign for benefit of creditors and the assignment 
was executed by the subsequent petitioner, as managing direv 
tor, he having also voted in favour of it. The meeting of credi
tors was held and the petitioner, who had a claim for salary 
against the company, voted in favour of a resolution confirming 
the appointment of the assignee and appointing inspectors. Steps 
were taken by the assignee and inspectors to sell the assets and 
the petitioner negotiated for their purchase, but the offer of
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another person was accepted. A month after this the petitioner 
filed his petition asking for a winding-up order and the applica- 
t on was refused by Teetzel, J., holding that there was a discre
tion to refuse the order. From this judgment the petitioner 
appealed to the Court of Appeal and the appeal was unanimously 
dismissed. It was distinctly laid down that under section 9 (sec
tion 14 of the present Act), the Court has a discretion to refuse 
the order. The Court must, before granting the order, see that 
the petitioner has a lawful claim, that the company is insolvent, 
that there are assets to be administered and that the proceedings 
proposed art1 necessary. The creditor or contributory is prima 
facie entitled to the order where there are assets to be adminis
tered upon which the winding-up proceedings can attach with 
advantage or probable advantage to the estate, but in a proper 
ease the Court will exercise its discretion and refuse the order.

It can now be taken as settled that on an application for a 
winding-up order the Court has a wide discretion to grant or 
withhold the order and that the Court will examine into the case 
and if possible the wishes of the creditors will be observed.

Even where the majority of the creditors are opposed to a 
winding-up order being made the order will be made in cases 
where it appears that the minority creditors may be prejudiced 
unless the winding-up order is made. Re Charles 77. Davis Com
pany, Limited, 90 W.R. 992.

On an application to wind up a company if it is clearly 
shewn on the material that the company has no assets and that 
therefore the creditor can obtain nothing by a winding up the 
Court will refuse to make the winding-up order. Where, however, 
it was not clear that there were no assets belonging to a company 
which was sought to be wound up owing to the fact that there 
was an amount of subscribed stock only partially paid up and 
an amount of stock issued as paid up the consideration for 
which did not satisfactorily appear an order was granted wind
ing up the company, although no other assets were shewn. In 
re Georgian Bay Ship Canal and Power Aqueduct Company, 29 
O.R. 358 (In re Chapel House Colliery Company, 24 Ch. D. 259. 
distinguished).
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The petitioning creditor is not entitled to the order where 
there are no assets upon which this “equitable execution” can 
attach. Re Chapel House, 24 C.D. 259, at p. 269. But see Re 
Chic, Ltd. (1905), 2 Ch. 345.

The onus is on the secured creditors to shew that the un
secured creditors will receive no benefit from the winding up. 
The tendency of the Court is to grant the order if the winding 
up will be useful (not necessarily fruitful) to unsecured credi
tors. Re Crigglestone (1906), 2 Ch. 327.

If any good grounds are shewn to the Court that there is a 
possibility of a settlement of all the company’s debts being made, 
provided the winding-up order is not made, the Court will not 
hesitate to adjourn the petition to allow the arrangements to 
be mad*». Re Western of Canada Oil Co., L.R. 17 Eq. 1.

Such enlargement, however, is more likely to be granted if 
the creditors wish it than if the company or contributories apply 
for the enlargement. Consolidated Bank, 14 L.T. 656.

To enable a company to be wound up under this Act it is not 
sufficient for the company to appear by counsel and admit in
solvency and consent to be wound up, but the facts as required 
by the Act shewing insolvency must be disclosed in the material 
on which the petition is based. Re Grundy Stove Co., 7 O.L.R. 
252.

Costs op Petition.

The usual practice when the petition is successful is to give 
the petitioner his costs out of the estate and also to give costs to 
the company for opposing the petition. Any creditors and con
tributories who appear on the petition are also, as a rule, given 
costs but only one set of costs among creditors and one set of 
costs among contributories (and this only where there is good 
ground for their appearance. See Re Hull, 10 C.D. 130). This 
also is the English practice. See Re Humber Iron Works, 2 
Eq. 15. If the petition fails these costs are usually given against 
the petitioner. Re European Banking Co., 2 Eq. 501.
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Costs so awarded are a first charge on the estate. Re And- 
ley, 6 Eq. 245 ; and are to be paid in full and not proved for. Re 
Home Investment, 14 C.D. 167.

Petitioner’s costs rank before liquidator’s remuneration in 
case assets are insufficient. Re Massey, 9 Eq. 367.

Where a petition was directed to stand over to establish a 
debt, and the debt was established and order made, it was held 
that the petitioner was entitled to costs of establishing debt as 
well as those of petition. Re Railway Finance, 14 W.R. 754.

It has been held in England that if the petition makes per
sonal charges against any director or member such as fraud or 
misconduct, the director or member charged may appear by 
separate counsel and the Court may order the petitioner to pay 
the costs of such appearance if the petition is dismissed or charge 
disproved. Re Anglo-Grcek Co., 2 Eq. 1.

The company is entitled to its costs of appearing on the peti
tion even although it does not oppose the application, but in fact 
facilitates it ; its costs may be paid out of the estate. Re Wiarton 
Beet Sugar Co., 3 O.W.R. 393.

Second Petition.

The Court generally allows the costs of a second petition up 
to the time that notice of the presentation of a prior petition is 
received. Re General Financial Bank, 20 C.D. 276.

Where there were two petitioners for a winding-up order 
against the one company, the applications being heard together, 
the order was made under both petitions, but the conduct of the 
proceedings was given to the latter petitioner, a creditor, for 
money paid, in preference to the earlier one, who was shewn to 
he an employee of, and in close touch with the company. In 
ordinary circumstances the first petition has the preference and 
the second petitioner would lose his costs if he had notice of the 
previous one. unless there wrere other reasons for filing a second 
petition, such, for instance, as in this case, as fear of collusion. 
Re Estates Limited, 8 O.L.R. 564.

A winding-up order having been obtained by a creditor from 
the Master in Chambers under 45 V.. c. 23. s. 98 (D.). on
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material which was not regular, and the solicitor who presented 
the petition, being the solicitor for the company, it was ordered 
by the Court that the carriage of the proceedings should be given 
to creditors who presented a petition on the following day. It is 
preferable to have the winding up conducted by solicitors who 
are totally disconnected with the company. Re Joseph IIall 
Manufacturing Company, 10 P.R. 485.

If a second petition is presented, the second petitioner must 
allege and prove an objection to the prior petition, e.g., collusion. 
Re Standard Portland Cement Co. (1890), W.N. 91.

Where a petition was served and filed without notice when a 
previous petition was pending and the second petition made out 
a good case for a winding-up order, the petitioners were allowed 
their costs, although a winding-up order was made on the first 
petition. Re Algoma Commercial Co., 3 O.W.R. 140.

A second petitioner will be deprived of his costs if he has 
notice of the first petition and no collusion is alleged or shewn. 
Re General Financial Bank, 20 C.D. 276.

Where a petition is filed for the winding up of a company 
and a second petition is subsequently filed and brought on for 
hearing before the first petition, the Court should be informed 
of the prior proceedings. An attempt made to forestall a bond 
fide application by a friendly one is not a practice that should be 
encouraged. Re Enterprise Hosiery Co., 4 O.W.R. 56.

A creditor presenting a winding-up petition having notice 
that another creditor has already presented a petition with the 
same object, does so at his own risk as to costs and must prove 
not merely that he had reason to suspect that the first was not 
bond fide, but that mala fides or collusion actually existed. Re 
Building Society Trusts, L.R. 44 Ch. D. 140.

See also Ex parte Mason, In re White, L.R. 14 Ch. D. 71.

Miscellaneous Cases.

The petition cannot be amended on the hearing so as to in
clude a ground upon which the order can be made which was not 
set out in the petition. The Act requires four days’ notice of the
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application to be given to the company and effect cannot be 
given to a ground of which the company had not that notice. Re 
Abbott-Mitchell, 2 O.L.R. 143.

But leave will generally be given to serve a new petition.
Leave given to file further material and re-present petition. 

Re Redpath Vehicle Co., 4 O.W.R. 515.
Leave given to amend petition, offer additional evidence and 

re-present petition in fourteen days. Re Ewart, 8 O.L.R. 527.
A winding-up order will be refused if it appears that the 

petitioner is an unsecured creditor and all of the assets will be 
insufficient to meet the claims of secured creditors whose claims 
are admitted. The Court will generally let t ie petition stand 
over in order that an inquiry as to the assets may be made. Re 
Chapel House Colliery Co., 24 C.D. 259 ; Re Olathe Silver Mining 
Co., 27 C.D. 278. But see Re Chic, Ltd. (1905), 2 Ch. 345.

It has been held in England that where a company is ad
mittedly insolvent and a large body of creditors ask that the 
order should be made a contributory (and it is submitted the 
company) cannot by offering to pay off the petitioning creditor 
prevent a winding-up order. Re Pavy's Patent Co., 24 W.R. 91.

In England it is provided by the winding-up rules that where 
a petitioner consents to withdraw his petition or to allow it 
to be dismissed the Court may substitute, as petitioner, any 
creditor or contributory who in the opinion of the Court would 
have a right to present a petition and who is desirous of prose
cuting the petition. (R. 2 of March, 1893.) There it no such 
provision here and it is doubtful whether the Court would make 
the substitution before the winding-up order is made. For the 
English practice, see Re Charles, Ltd., 51 Sol. J. 101.

When a company has been wound up and dissolved a new 
winding up cannot be made unless the first winding up can be 
impeached for fraud. Coxon v. Oorst (1891), 2 Ch. 73; Re 
London <£ Caledonian Co., 11 Ch. D. 140.

The order for winding up is bindjng from the time it is pro
nounced by the Judge, as in the ordinary case. Re United Tele
phone v. Dale, 25 C.D. 778. See also Consolidated Rule 729.
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After the order has been pronounced, drawn up and entered 
the Court has no power to alter it except in a new proceeding 
brought for the purpose. See Holmested & Langton, p. 838.

Until entry the order may be varied. See Holmested & Lang
ton, p. 837.

After the order has been entered the only power that the 
Court has to stay its effect is to be found in section 19. Note 
that the section gives no power to the company to apply for a 
stay of the order.

The mere existence of a foreign winding-up order is not a 
bar to an order here. Mathewson Bros., 27 C.D. 225.

Where a winding up is proceeding in a foreign Court and 
special relief is sued for in a province where certain of the assets 
are situate, it is not proper for a local Court to interfere in 
respect to property controlled by the foreign Court in the wind
ing up. If the suit or proceeding is in aid of the foreign pro
ceedings, the shape in which the assistance should be given in the 
local Court w'ould depend on what has been done in the foreign 
Court. There must be no conflict between the two Courts and 
in order to prevent this, the local Court should have evidence to 
shew the position of matters in the foreign Court and the steps 
about to be taken there so as to furnish proper relief to the plain
tiff and at the same time not to interfere with steps being taken 
in the foreign Court with the same object. Louth v. Western of 
Canada Oil Co., 22 Or. 557; Gray v. Râper, L.R. 1 C.P. 694; Re 
The Panama & New Zealand Co., L.R. 5 Ch. 318; Re The Ori
ental Inland Steam Co., L.R. 9 Ch. 557.

Order by Judge in bankruptcy in England enjoining plain
tiffs from proceeding in the High Court of Justice for Ontario. 
See Maritime Bank v. Stewart, 13 P.R. 86.

In winding-up applications it is advisable to follow the rules 
for guidance to be found in English cases. Re Alpha Oil Co., 
12 P.R. 298. But great care must be taken as many of the Eng
lish section and rules are entirely different from ours.

The company has a right of action against a person who 
maliciously presents a petition for its winding up if the petition 
is dismissed. Re Quartz Bill v. Eyre, 11 Q.B.D. 674.
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The Court will stay, as an abuse of its process all proceedings 
under a petition presented for an improper purpose, e.g., for 
putting pressure on a company. He A. Company (1894), 2 Ch. 
349.

As to a newspaper proprietor being liable for contempt for 
commenting on a pending petition see He Crown Bank, 44 C.L). 
634, and He New Cold, etc., Co. (1901), 1 Ch. 860.

When the petition is granted the Judge makes two orders, 
one directing the company to be wound up and the other ap
pointing the provisional liquidator and referring the matter to 
the Master in Ordinary or other proper officer to appoint a 
permanent liquidator and take all necessary steps in connection 
with the winding up. In applications made at Toronto the re
ference must be directed to the Master in Ordinary under the 
provisions of section 121 of the Judicature Act unless he certi
fies that he is unable to take the reference.

WINDING-UP ORDER.

IN THE HIGH COURT OF JUSTICE.
The Honourable ^ the day of

• In Chambers. f 19
In the matter of the Winding-up Act lieing chapter 144 of the Revised 

Statutes of Canada and amending Acts and
In the matter of Company, Limited.
Upon the Petition of a creditor (or shareholder) of the

above named Company presented on the day of 19 , by
, Esquire, Counsel for the said Petitioner, upon reading the said 

Petition, the affidavits of and filed, and the exhibits therein
referred to and njam hearing what was alleged by Counsel for the said 
Petitioner, and for the said Company.

1. It is hereby declared that the said , Limited, is an
incorporated Company within the provisions of the said Act and is in
solvent and liable to be wound up by this Court, under the provisions of 
the said Act and the amendments thereto.

2. And it is further ordered that the said Company be wound up by 
this Court under the provisions of the said Act and amendments thereto.

ORDER OF REFERENCE.
Style of cause, etc.
Upon the application of the petitioning creditor (or shareholder

as the ease may be) herein, in the presence of Counsel for the Company,
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upon rending the order made this day for the winding up of the said 
Company, and the papers and documents read and referred to on the ap
plication for the said order, and upon hearing what was alleged by Coun
sel for the Petitioner.

1. It is ordered that of the City of in the County of
be, and he is hereby appointed Provisional Liquidator of the 

estate and effect* of the above named Company, upon giving security to 
the satisfaction of the Master in Ordinary (or Esquire, an Official
Ifeferee, or, as the case may be) of the Supreme Court of Judicature for 
the due performance of his duties.

2. And it is further ordered that it be referred to the said Master in 
Ordinary (or Official Referee, etc.), to appoint a Permanent Liquidator or 
Liquidators of the estate and effects of the said above named Company, 
and to take all necessary proceedings for and in connection with the wind
ing up of the said Company, and to fix the security to lie given by the 
said Liquidator or Liquidators, upon his or their appointment, and the 
remuneration to be paid to the said Liquidator or Liquidators.

3. And it is further ordered, in pursuance and by virtue of the sta
tute in that behalf, that all such glowers as are conferred U|>on the Court 
by the Winding-up Act and amending Acts, as may lie necessary for the 
said winding up of the said Company, be and the same are hereby dele
gated to the said Master in Ordinary (or, Official Referee, etc.).

4. And it is further ordered that the costs of the said Petition and 
order for winding up and of this motion of the applicant and of the said 
Company be taxed and be paid by the said Permanent Liquidator out of 
the assets of the said Company which shall come to his hands.

Proceedings Following a Winding-up Order.

After the winding up is made the officer to whom the wind
up has been referred requires the provisional liquidator to bring 
in an affidavit shewing the estimated value of the assets of the 
company, and upon this being done he directs a bond, usually 
for double the amount of the assets, to be filed by the provis
ional liquidator. «This bond is commonly drawn so as to be suffi
cient for the permanent liquidator in case the provisional liqui
dator is subsequently appointed permanent liquidator. (See 
form of bond infra, page 404.) The referee then gives an ap
pointment which he directs to be advertised, calling upon all 
shareholders, contributories and creditors of the company to 
attend before him when he will appoint a permanent liquidator. 
It is not usual to appoint a person other than the provisional



WINDING-UP PROCEEDINGS. [§ 14] 381

liquidator to be permanent liquidator unless good cause is shewn, 
but the wishes of the majority of the creditors are usually ob
served. After the appointment of permanent liquidator he pro
ceeds to sell the assets of the company, with the approval of the 
Master, either by tender or auction sale after proper advertising. 
The liquidator also advertises at once for all claims against the 
company to be filed with him duly verified by affidavit. After 
the expiration of the last day upon which the liquidator has 
given notice that claims against the company must be filed with 
him, he presents the claims filed to the Master, and such claims 
which are proper to be allowed are allowed. In case the liquida
tor desires to contest the right of any person to rank upon the 
estate he serves such person with a notice requiring him to 
appear before the Master upon a named day and prove his claim. 
On the return day the disputed claimant must prove the claim 
to the satisfaction of the Master or his right to rank against the 
estate is barred.

The liquidator also proceeds forthwith to prepare a list of the 
persons who, in his opinion, are liable for unpaid stock. The 
liquidator brings in his affidavit setting out these defaulting 
shareholders and an order is made by the Master requiring them 
to attend before him on a named day and shew cause why they 
should not be settled on the list of contributories. On the re
turn day of this appointment the case is tried before the Master 
in the ordinary manner. In case the liquidator desires to take 
proceedings against the directors of the company for breach of 
trust under section 123, he brings in an affidavit giving his 
grounds for such proceedings, and if satisfactory to the Master 
he issues a summons calling upon the directors to appear before 
him and the liquidator must then make out his case. When all 
the contributories’ cases are disposed of the Master makes his 
report upon the same, and it is filed and notice of filing given 
to the contributories, and the report becomes absolute within four
teen days from the date of the service of the notice of filing. The 
same applies to a misfeasance summons. When all creditors’ 
claims of which the liquidator has notice, whether formal or
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otherwise, are either admitted to rank against the company or 
are barred by the referee, and when the proceedings in connec
tion with the sale of the assets and the realization upon any 
judgments obtained against contributories or directors, are con
cluded, the solicitors’ costs are taxed, the liquidator brings in his 
statement of cash received and paid, and the remuneration of the 
liquidator and the dividend to be paid are fixed. Upon the 
liquidator producing vouchers to the referee for the payment of 
all dividends an order is made discharging him from further 
liability and directing the bond filed by him to be delivered up 
for cancellation.

For the various forms referred to in the above see index of 
forms.

15. If the company opposes thé application on the ground that it has 
not become insolvent, or that its suspension or default was only tempor
ary, and was not caused by any deficiency in its assets, or that the capital 
stock is not impaired to the extent aforesaid, or that such impairment 
does not end tnger the capacity of the company to pay its debts in full, or 
that there is a probability that the lost capital will be restored within a 
war or within a reasonable time thereafter, and shews reasonable cause 
for believing that such opposition is well founded, the Court, in its dis
cretion, may, from time to time, adjourn proceedings upon such applica
tion, for a time not exceeding six months from the date of the application, 
and may order an accountant or other person to inquire into the affairs 
of the company, and to report thereon within a period not exceeding 
thirty days from the date of such order. R.S., c. 129, s. 10; 52 V., c.

No action appears to have been taken under this and the 
following two sections in Ontario in any reported case. The 
sections, however, clearly outline the procedure to follow. The 
company would have to make out a strong case for an investiga
tion if creditors, who had made out a case of insolvency within 
the Act, pressed for an immediate order. See notes to section 14.

There are no corresponding sections in the English Act.

16. Upon the service on the company of an order made under the last 
preceding section, for an inquiry into the affairs of the company, the presi
dent, directors, officers and employees of the company and every other 
person, shall respectively exhibit to the accountant or other person named 
for the purpose of making such inquiry, the books of account of the
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company, and all inventories, papers and vouchers referring to the busi
ness of the company or of any jierson therewith, which are in his or their 
possession, custody or control, respectively; and they shall also respectively 
give all such information as is required by such accountant or other per
son as aforesaid, in order to form a just estimate of the affairs of the 
company. R.S., c. 129, s. 11.

See penalties provided in section 141. Note apparent mis
print in the latter section.

17. Upon receiving the report of the accountant or person ordered to 
inquire into the affairs of the company, and after hearing such sharehold
ers or creditors of the company as desire to be heard thereon, the Court 
may either refuse the application or make the winding-up order. R.S., c. 
129, s. 12.

18. The Court may, upon the application of the company, or of any 
creditor or contributory, at any time after the presentation of a petition 
for a winding-up order and before making the order, restrain further pro
ceedings in any action, suit or proceedings against the company, upon 
such terms as the Court thinks fit. R.S., c. 129, s. 13.

The application under this section should be made to a 
Judge in Chambers. See sections 2 (e), (t) and 109.

An application for an order staying proceedings should 
usually be made on notice to the plaintiff in the action or suit, 
but in a proper case an order may be made on an ex parte appli
cation. The correct practice is to specify what action is re
strained, and to restrain proceedings in it, but a departure from 
this may not invariably be fatal. The order should also contain 
the usual undertaking as to damages. In re Tobique Gypsum 
Co . 6 O.L.R. 515, at I». 515.

See lie General Service Company (1891), 1 Ch. 497.
See also Re London and Suburban Bank, 19 W.R. 950.
The jurisdiction under this section extends to restraining 

proceedings in actions or suits beyond the ordinary territorial 
jurisdiction of the Court and more especially when the execution 
creditor is resident within the jurisdiction. In Re International 
Pulp Co., 3 Ch.D. 594; Re Tobique Gypsum Company, 6 O.L.R. 
515.

When it is desired to restrain proceedings in a foreign action, 
the application should be made to the Court before whom the



384 [§ 18] DOMINION WINDING UP.

winding up is pending. Westminster v. Upward, 24 Sol. J. 690. 
But see the decision of Meredith, C.J., in Canada Cork Company, 
cited under section 22. The Court will probably not make the 
order until the foreign Court has refused to do so.

The enforcement of an execution is a proceeding within the 
section. In He Artistic Colour Co., 14 Ch. D. 502; Re Tobique 
Gypsum Co., supra.

There is jurisdiction in the High Court in this province to 
make an order staying proceedings under an execution in the 
hands of the sheriff of a county in the Province of New Bruns
wick. But the sheriff having, notwithstanding, proceeded with 
the sale under the execution against the lands of the company, 
and executed a deed of the same to the purchaser, it was held 
that there was no jurisdiction jn the Court to make an order 
summarily declaring the sale void. The case is not one coming 
within the class of cases which under the Act may be dealt with 
in a summary manner by a Judge in the wdnding-up proceedings. 
In general, the summary powers cannot be exercised against 
persons who do not come within some or one of the classes of 
persons specified in the sections of the Act covering the summary 
exercises of powers. These classes include contributories, credi
tors, officers and trustees. The Court is not justified in extend
ing the jurisdiction to other cases not within the terms of the 
Act. In Re Tobique Gypsum Co., 6 O.L.R. 515.

See section 22 relating to proceedings in an action after the 
winding-up order is made.

See Ontario Judicature Act, section 57, sub-section 9.

19. The Court may, upon the application of any creditor or contri
butory, at any time after the winding-up order is made, and upon proof, 
to the satisfaction of the Court, that all proceedings in relation to the 
winding-up ought to be stayed, make an order staying the same, either* 
altogether or for a limited time, on such terms and subject to such condi
tions as the Court thinks fit. R.S., c. 129, s. 18.

The wmrd “Court” in the sixth line of this section is substi
tuted for the w'ord “he” in the former Act.

In exercising the discretion given by this section the Court 
should consider the interest of commercial morality and not
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merely the wishes of creditors, contributories or the company 
and will refuse to stay if there is evidence of misfeasance or 
irregularity demanding investigation. Re Telescriptor Syndi
cate (1903), 2 Ch. 174.

See Palmer Precedents, 8th ed., vol. 2, p. 117.
Note that this section gives no power to the Court to stay 

the proceedings upon the application of the company. A credi
tor or contributory must apply.

But in Re Boehmer Erb Company (unreported), Teetzel, J., 
in November, 1907, stayed the winding-up proceedings upon the 
application of the company for the purpose of allowing the 
company to settle with their creditors upon representations that 
all debts would be promptly paid.

J, is common practice before the Master in Ordinary to have 
the proceedings stayed pending a settlement of all creditors’ 
claims, and the company is encouraged in any bond fide efforts 
so to do.

A contributory petitioning to set aside a winding-up order 
was required to give security for the costs of the company and 
the creditor who opposed the petition where it appeared that the 
creditor was merely acting in the interests of other persons who 
lived out of the jurisdiction and who had indemnified him as to 
costs. Re Rainy Lake Lumber Co., 11 P.R. 314.

It is to be noted that under this section, the winding up may 
be altogether stayed and the company restored to its former 
status. (Note that under section 20, the corporate state and 
powers of the company continue until the completion of the 
winding-up.) It is submitted that this order would not be 
made unless all creditors were paid in full, or were unanimous 
in supporting the application. An order was made in Re Vol
canic Reef Co. (unreported), by Mabee, J., on October 16th, 
1906, where all creditors but one were paid and that creditor 
applied for the order. The writer is not aware of any other case 
in Ontario when such an order has been made. The following is 
the form of order made in that case :—

25—COMPANY LAW.
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STYLE OF CAUSE.
Upon the petition of, etc., upon reading the affidavit of, etc., and the 

orders made the 6th day of June, 1905, declaring the said Company in
solvent and appointing Provisional Liquidator thereof, and re
ferring it to , Official Referee, to appoint a Permanent Liquidator,
and to take all necessary proceedings in connection with the winding up 
of the Company, and it appearing that there are now no creditors of the 
said Company other than the Petitioner, , and that the share
holders in meeting duly called for that purpose pursuant to the order of 
the Court, have determined that in their opinion it is in the interests of 
the Company that the same should be taken out of liquidation, and have 
passed upon and accepted the accounts of the Liquidator, and that the 
Liquidator has duly accounted for all moneys or assets which have come 
to his hands, and upon hearing what was alleged by Counsel for the 
Petitioner and for the Liquidator.

1. It is ordered that all proceedings taken under the said orders of 
this Honourable Court dated the 6th day of June, 1905, be and the same 
are hereby altogether stayed.

2. And it is further ordered that the said Company be and it is hereby 
restored to its former status and all the rights, powers and privileges 
incident thereto, by it enjoyed prior to the making of the said orders 
dated the 6th of June, 1905.

3. And it is further ordered that the Liquidator do transfer and de
liver to the said Company all assets, papers, documents and other the 
property of the said Company (except original vouchers) that have come 
to his hands as such Liquidator.

4. And it is further ordered that the said Liquidator be, and
he is hereby discharged from his office as Liquidator of the said Company 
and from all further liability as such Liquidator.

6. And it is further ordered that the bond (if any) given by the said 
to the Accountant of the Supreme Court of Judicature for the due 

performance of his duties as such Liquidator, be delivered up to the said 
and that the same be cancelled and discharged.

20. The company, from the time of the making of the winding-up 
order, shall cease to carry on its business, except in so far as is, in the 
opinion of the liquidator, required for the beneficial winding up thereof ; 
but the corporate state and all the corporate powers of the company, not
withstanding it is otherwise provided by the Act, charter or instrument 
of incorporation, shall continue until the affairs of the company are wound 
or K.S.. e. m, a. IS.

The liquidator has authority under section 34 subject to the 
Court’s approval, to carry on the company’s business.

Note that the company must cease carrying on business only 
from the time of the making of the order, although under sec-
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tion 5 the winding up shall be deemed to commence at the time 
of the service of the notice of presentation of the petition, i.e., 
when the order is made, the winding up reverts back to the ser
vice of the notice of presentation.

As the corporate state and corporate powers of the company 
are continued under this section until the completion of the 
winding up, the powers of the directors do not cease until ex
pressly terminated by the Act. This termination is found in 
section 32, under which the directors' powers cease upon the 
appointment of the liquidator. See notes to that section. Until 
such appointment, the directors’ powers exist in full force, except 
as limited by this Act as in this and the following section.

This section does not invalidate payments made to the com
pany after the winding-up order. Re Mersey Steel Co. v. Say
lor, 9 A.C. 434.

A company when it is actually in winding up is in a mori
bund condition so that it cannot exercise its powers and capa
cities ; or rather it cannot exercise them in a way which will be 
inconsistent with the winding up or which will give rise to rights 
or impose Habilites such as to interfere with the interests of 
parties, constituted by the actual existence of the winding up. 
Bryce on Ultra Vires, 3rd ed. 387.

21. All transfers of shares, except transfers made* to or with the sanc
tion of the liquidator, under the authority of the Court, and every altera
tion in the status of the members of the company, after the commence
ment of such winding up, shall be void. R.S., c. 129, s. 15.

The Court does not encourage dealing in shares after a wind
ing-up order has been made. Re Cordova Co. (1891), 2 Ch. 580. 
580.

The Court is not disposed to order any registration of a 
transfer after a winding-up order. Re Onward Building Society 
(1891), 2 Q.B. 463.

The use of the words ‘ ‘ after the commencement of such wind
ing up” seems unfortunate as it is almost evident that the pro
visions of section 5 have been overlooked, by which section the 
winding up is deemed to commence at the time of the service of 
the notice of presentation of the petition. The present section
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is taken from section 131 of the English Act of 1862 and the 
wording of this part is not changed.

The question arises whether a transfer of shares made after 
the service of the notice is void even if the petition is dismissed 
and the order refused. This section does not refer to the order 
in any way, but it is submitted that it does not operate unless 
the order is made, i.e., transfers of shares made after service of 
the notice are void only if the order is subsequently made upon 
that petition.

Note that the time named in this section is different from 
that named in the preceding and the two sections following.

There can be no alteration in the status of the members of 
the company by the transfer of fully paid shares. Redfern v. 
Poison, supra.

i
22. After the winding-up order is made, no suit, action or other pro

ceeding shall lie proceeded with or commenced against the company, ex
cept with the leave of the Court and subject to such terms as the Court 
imposes. R.S., c. 129, s. 16.

Note that this section does not prohibit proceedings being 
commenced after the service of the petition ; it is only after the 
making of the order.

It was held by Mulock, C.J., in Re Kurtz v. McLean, Ltd. 
(unreported), on January 24th, 1908, that application for 
leave is properly made to a Judge in Chambers. It is submit
ted, however, that the Master to whom the winding-up is re
ferred, has at least equal power to hear the application under 
this section. See section 110.

Leave should be obtained on notice to the liquidator. Re 
Western, etc., Co. v. Bibby, 42 L.T. 821.

When a company is being wound up, the proper mode of 
recovering its assets is by proceeding under the Winding-up Act 
and not by an action. Cardiff Coal & Coke v. Norton, L.R. 2 
Ch. 405.

In determining whether to give leave or not the Court con
siders the question of convenience and the special circumstances 
of the case. Re St. Cuthbert Lead Co., 35 Beav. 384.
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To obtain leave to proceed with an action, the applicant must 
shew such special or unusual circumstances as make it reasonably 
clear that the matters in question cannot be satisfactorily dealt 
with by the tribunal specially provided in the winding-up pro
ceedings. Titterington v. Distributors Co., 8 O.W.R. 328, i.e., 
the Master to whom the winding up is referred.

If the claim sought to be enforced can be satisfactorily dealt 
with in the winding up, other proceedings will be stayed and 
leave to continue or proceed, refused, lie Hermann Loog, 36 
C.l). 502; Re Briton Medical, 32 C.D. 503; Re International 
Pulp, 3 C.D. 594.

The refusal of the Court to give leave is subject to appeal. 
Re McEwan v. London, etc., Bank, 15 W.R. 245, but the appeal 
will be subject to the provisions of section 101 and the following 
sections.

Previous to the winding-up order, the company sued a share
holder for unpaid calls, and the shareholder had delivered a 
defence and counterclaim praying that his application for shares 
should be cancelled on the ground of misrepresentation and of 
false and fraudulent statements in the prospectus.

Held, on the application by the shareholder for leave to pro
ceed in the action, notwithstanding the winding-up order, that 
the shareholder could have in the winding-up proceedings all 
the relief that he claimed by his defence and counterclaim and 
leave to proceed was accordingly refused. Re Packenham Pork 
Packing Co., 6 O.L.R. 582.

Where a shareholder has before the commencement of the 
winding up, brought an action for rescission of contract on the 
ground of misrepresentation, leave to proceed is generally given. 
Re Hall v. Old Talargoch, etc., 3 C.D. 749.

Except in the case of secured creditors the Court, in giving 
leave to proceed, generally requires an undertaking not to en
force against the company any judgment obtained, without the 
leave of the Court ; the object in giving leave is to facilitate the 
ascertainment of the claimant’s rights and not to give him prior
ity over the other creditors. Re McEwan v. London, etc., Bank, 
15 W.R. 245.



390 [§22] DOMINION WINDING UP.

Where it is desired to commence or continue proceedings 
against other parties, to which the company is a necessary party, 
leave will be given. Re Rio Grande Co., 5 C.D. 282.

This section applies to proceedings against assets of the com
pany situated abroad, as well as in this province. See Re Ori
ental Inland Co., 9 Ch. 557.

And proceedings against the company’s property, in a foreign 
Court will be restrained. Re Jenkins & Co., 51 Sol. J. 715.

The High Court of Justice of Ontario having made an order 
for the winding up of a company, there is jurisdiction in that 
Court to restrain an action commenced in a Quebec Court 
against the company. The Court in such case acts as a Federal 
Court and a Provincial Court cannot interfere with its proceed
ings. Baxter v. Central Bank of Canada, 20 O.R. 214.

But the Court will not grant such an order until evidence is 
produced shewing that the foreign Court has been advised of 
the winding-up proceedings and has itself refused to stay the 
proceedings pending before it. Re Canada Cork Co., an unre
ported decision of Meredith, C.J., made in 1905.

Where goods were sold to a company before the winding up 
under a lien agreement (no property passing until payment in 
full) and the liquidator refused to give up the goods to the 
vendors, leave was refused the vendors to bring an action against 
the liquidator for the recovery of the goods ; they were directed 
to proceed under section 133. Re Kurtz v. McLean, supra.

Where a plaintiff obtains leave to proceed and afterwards 
discontinues the action, he is not debarred from claiming in 
winding up. Re the Ardandh u, 12 A.C. 256.

A creditor who proceeds without leave will be ordered to pay 
the costs even if, on an application to stay the proceedings, the 
Court gives leave to proceed. Re Warner Limited (1891), 1 Ch. 
305.

A judgment obtained against a company subsequent to the 
making of a winding-up order has no force or effect and in fact 
is absolutely null and void. Quare whether an order vacating
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such a judgment is necessary. Keating v. Graham, 26 O.R. 361, 
at p. 370. See notes to section 23.

After an order had been obtained winding up a foreign com
pany doing business in Ontario, P., a resident of Ontario, brought 
an action against the company in the State of Michigan with a 
view of attaching a steamer wintering there which was the pro
perty of the company. It was shewn that representations that 
the company was perfectly solvent had been made by both the 
secretary and managing director to P. and P. swore that but for 
these representations he would have taken proceedings before he 
did which might have enabled him to obtain a judgment before 
the winding-up order was made. In an action for an injunction 
to restrain P. from proceeding with his action in Michigan, in 
which it was shewn that other creditors of the company who were 
residents of the United States and so not within the jurisdiction 
of the Court were also proceeding against the steamer, it was 
held that this case could not be distinguished in principle from 
Ex parte Railway Steel and Plant Company, In re Taylor, 8 
Chy. Div. 183, and the Court declined to continue the injunc
tion. It was stated that when the postponement of proceedings 
in an action is made in pursuance of a request made on behalf of 
the company for time the creditor was entitled to the benefit of 
his judgment in priority to other creditors and that the section 
20 of 45 V., c. 23 (D.) (section 22 of the present Act) does 
not make the action absolutely void, but leaves discretion in the 
Court and under circumstances such as in this case the creditor 
was entitled to be preferred. Re Lake Superior Native Copper 
Co., 9 O.R. 277.

It is very doubtful if this case is now good law, although 
it does not appear to have been expressly overruled. See Keat
ing v. Graham, 26 O.R. 361, at p. 370. It is submitted that now 
in no case would such a creditor be given any preference what
ever having in view sections 22, 23, 84 and in fact the whole 
policy of the act which is to provide a rateable distribution of 
the company’s assets among all creditors.

Leave was given in Manitoba to a servant of the company to 
sue the company for wages so that he would be able to sue the
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directors under section 276 of the Manitoba Companies Act after 
a return of nulla bona was made. Re Lake Winnipeg, 7 W.L.R. 
602. It is submitted that the same leave will be given here so 
as to enable a servant of the company to comply with section 94 
of the Ontario Companies Act.

A secured creditor will not be restrained from enforcing his 
security. Re Lloyd v. Lloyd, 6 C.D. 339.

See Currie v. Consolidated Kent Collieries (1906), 1 K.B. 134.
As to the rights of secured creditors see notes to section 76 

and the following sections.

ORDER GIVING LEAVE TO PROCEED.

STYLE OF CAUljJE, ETC.
Upon the application of A., the Plaintiff in an action against the above 

named which action was commenced on 19 , upon reading,
etc. (and the applicant by his counsel undertaking not to proceed to en
force any judgment he may obtain against the said Company therein with
out obtaining the previous leave of the Court, or the Master in Ordinary, 
(or, as the cane may be) to whom the winding up of the above Company 
has been referred).

It is ordered that the applicant shall be at liberty to proceed with 
the said action against the Company, notwithstanding the winding-up 
order made herein the day of 19 , and that he shall
prosecute the same diligently to judgment.

And it is further ordered that the costs of the Liquidator of this 
application be costs in the winding up.

The words in brackets are usually included in orders made under the 
English Act and it is submitted should be included here in order that 
some control may be retained over the proceedings. The Court may im
pose such terms as it thinks fit, by virtue of the section.

For various forms in special cases see Palmer’s Precedents, 8th ed., 
vol. 2, pp. 373 et »eq.

23. Every attachment, sequestration, distress or execution put in 
force against the e-tate or effects of the company after the making of 
the winding-up order shall be void. R.S., c. 129, s. 17.

After the winding-up order is made the Court will not allow 
its administration of the assets to be embarrassed by other pro
ceedings affecting the estate administered and when a creditor 
is restrained frem enforcing his rights at law it is upon the 
principle of allowing him to bring his legal rights with him in 
to the Master’s office, which the Court substitutes for proceed-



EFFECT OF WINDING-UP ORDER. [§ 23 I 393

ings at law. Clarke v. Union Fire Insurance Co., Caston's Case,
10 P B 880

Unless monies levied under any attachment or other process 
or proceeding are actually paid over to the plaintiff before the 
winding up commences, i.e., the service of the notice of presen
tation of the petition, no lien or privilege whatever is created 
except for such claim as the law of the province allows for costs. 
This is by virtue of section 84. See that section and notes.

The wording of that section makes it evident that “attach
ment, sequestration and execution” mentioned in this section are 
included therein. Consequently such an attachment, etc., is void 
if “put in force” after the making of the order, and if put in 
force before the making of the order it is of no effect unless the 
monies levied or received have been paid over to the plaintiff be
fore the commencement of the winding-up proceedings.

It is submitted that “distress” is not included in section 84, 
which seems to apply only to judicial proceedings. A distress is 
not a judicial proceeding; see Bell on Landlord and Tenant, p. 
250. For notes on distress see subject “Rent,” infra.

If the sheriff is in possession before the commencement of 
the winding up, the execution has been “put in force” before, 
not after, the commencement of the winding up. Re London 
and Devon, 12 Eq. 190.

If the execution has been so put in force, and the execution 
•creditor attempts to evade the provisions of section 84, the liqui
dator may act under section 22 and obtain an order restraining 
him, as, e.g., a sale is a proceeding within that section. Re 
Printing, etc., Co., 8 C.D. 535; Re Taylor, 8 C.D. 183.

An execution is “put in force” when the sheriff seizes; an 
attachment, e.g., of a debt by a garnishee order, is “put in 
foree” when the order nisi is served. Re Stanhope, 11 C.D. 161.

Rent.

A landlord’s claim to be paid preferentially for overdue rent 
which had accrued prior to the service of the winding-up peti
tion and for which no distress has been made is invalid by virtun 
of sections 5 and 84 of the Act.
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An undertaking by a provisional liquidator to pay such a 
claim is by sections 22 and 23 void, unless the permission of the 
Court is first obtained. Fitches v. Hamilton Tribune, 10 P.R. 497.

If the landlord has distrained, before the making of the 
winding-up order, upon the goods of the company for rent pro
perly due, it is submitted that he becomes entitled to a preferred 
claim for the full amount due because this section invalidates 
only a distress put in force after making of the winding-up 
order. If the bailiff has been in possession of the goods before 
the making of the winding-up order, the distress has been “put 
in force’’ under the section.

See London d" Devon Biscuit Co., 12 Eq. 190 ; Re Oreat Ship 
Co., 4 D. J. & S. 63.

And it is submitted that section 84 applies only to judicial 
proceedings. See that section and notes.

But it would appear that a sale is a “proceeding" under sec
tion 22 and could not be proceeded with except by leave of the 
Court. See Re Printing, etc., Co., 8 C.D. 535; Re Taylor, 8 
C.D. 183.

And that the Court would restrain the sale and direct the 
landlord to hand over the goods seized to the liquidator, but 
upon the terms that the liquidator should pay his claim in full.

The case of Fuches V. Hamilton Tribune, supra, would appear 
to be contrary to this contention. See that case.

After the making of the winding-up order the landlord will 
be restrained from making any distress in respect of rent accrued 
before the commencement of the winding up. Re Oak Pitts 
Colliery Co., 21 C.D. 322.

The landlord is entitled to be paid in full his rent for the 
premises subsequent to the date of the winding-up order, if the 
liquidator has retained possession, for the rent is then con
sidered to be one of the expenses of the winding up and must be 
paid in full like any other debt properly incurred by the liqui
dator. Re Lundy Oranite Co. (1871), 6 Ch. 462; Re Brown 
(1881), 18 C.D. 649.
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And of the liquidator refuses to pay this rent, the landlord 
may apply for liberty to distrain and the Court will give him 
such liberty or direct the payment of the rent in full, where 
it is shewn that possession has been retained for the benefit of 
the winding up. lie Lundy Granite Co., supra; Re North York
shire Iron Co., 7 C.D. 661.

The landlord will not be restrained from distraining where 
by reason of encumbrances the liquidator has no interest in the 
chattels. Re New City Constitutional Club, 34 C.D. 646.

When there is no privity between the company and the land
lord (e.g., the company being sub-lessee) and the landlord ac
cordingly has no right to prove against the company ; the land
lord will not be restrained from making distress on the com
pany’s goods. Re Lundy Granite Co., supra.

A landlord who cannot distrain, or who has been restrained 
from so doing, may prove for his debt like any other ordinary 
creditor. Re Thomas v. Lionite, 17 C.D. 257.

If rent is due at the date of the winding-up order, and the 
liquidator retains possession of the property the landlord, in a 
proper case, and in accordance with the principles above given, 
may distrain for the rent due subsequent to the winding-up 
order, but not for that rent due prior to the winding-up order. 
Re South Kensington (1881), 17 C.D. 161.

Taxes.

The right to prove a claim for taxes against a company in 
liquidation depends upon the right to maintain an action there
for, which right only exists when the taxes cannot be recovered 
in any special manner provided by the Assessment Act, as e.g., 
a distress or sale of land. Where, therefore, a claim was made 
for arrears of taxes against a company in liquidation and it was 
shewn that before the date of the winding-up order the taxes 
might have been, but were not, recovered by distress the claim 
was disallowed. Re Ottawa Porcelain Co., 31 O.R. 679.

There is nothing in this Act or the Assessment Act making 
taxes a preferred claim in a winding up. The municipal cor-
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poration must rank for its claim, for taxes due at the winding up, 
as an ordinary creditor in accordance with the provisions of 
section 69. See that section and notes.

See Re Dry Docks Co., 39 C.D. 306.
But see 4 Edw. VII. (Ont.), c. 23, s. 103, s.-s. 3, which is 

confined to orders made under the Ontario Winding-up Actj 
lie Ottawa Porcelain Co., 31 O.R. 679 at 690.

It is submitted that subject to the foregoing claims for taxes 
are governed by the same rules as apply to claims for rent. See 
above.

The Court will restrain a distress for taxes made after the 
winding up. Re Dry Docks Co., supra; Re Blazer Fire Lighter 
(1895), 1 Ch. 403.

If the municipal corporation has distrained for taxes before 
the making of the winding-up order, and is in possession of the 
goods at the date of the order, it is submitted that the Court will 
not order the delivery over of the property to the liquidator 
without payment in full of the amount due, or at least an under
taking to do so because such a distress is not within the terms of 
the above section, and section 84 seems to apply only to judicial 
proceedings.

But after the making of the order the company’s property 
cannot be sold for taxes.

School Commissioners v. Montreal Abattoir, 3 M.L.R. (Q.B.) 
116.

Such sale would be a “proceeding” under section 22.
Where a liquidator retains property with a view to selling, 

the taxes falling due subsequent to the date of the winding-up 
order should be paid in full as one of the expenses of the wind
ing up. Re National Arms, 28 C.D. 474; Re International 
Marine, 28 C.D. 470.

But no order for such payment will be made unless the liqui
dator’s possession has been beneficial. Re Watson, 23 C.D. 500; 
Re Blazier Fire Lighter (1895), 1 Ch. 403.

24. The Court in making the winding-up order may appoint a liqui
dator or more than one liquidator of the estate and effects of the company. 
R.S., c. 129, s. 20.
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Formerly this section read “The Court in making a winding- 
up order must appoint a liquidator,” etc. It was held in Shool- 
bred v. Union Fire, 14 S.C.R 624, that the Court could not dele
gate this duty and that further the liquidator could not be ap
pointed without notice to the creditors and shareholders. The 
result was that no winding-up order could be made without first 
notifying the creditors and shareholders since the liquidator had 
to be appointed by the winding-up order and he could not be 
appointed without such notice. The section, however, was 
amended by 47 V., c. 39, s. 4, the word “may” being sub
stituted for “must” and retained in that manner in the re
vision of 1886, as section 20. In the last revision section 20 has 
been split up and included in sections 24, 27 and 39, but the 
wording is substantially the same, and “may appoint” is re
tained. If, however, the Court desires to appoint the liquidator 
at the same time as making the winding-up order, the notice must 
be given as prescribed. Under section 29 the Court has power to 
appoint a provisional liquidator and the invariable practice now 
is for the Court to appoint a provisional liquidator under that 
section at the same time as the winding-up order is made, but 
by a separate order and refer the appointment of permanent 
liquidator to a Master who makes such appointment after proper 
notice to the creditors and contributories, the provisional liqui
dator remaining in possession, and doing all necessary acts in the 
meantime. This practice was commended by Patterson, J., in 
Shoolbred v. Clark, 17 S.C.R, at p. 272. See notes and forms 
under section 14 (supra).

This is because the Court has power, after the winding-up 
order has been made to delegate its powers (see section 110), 
and as the proceedings are analogous to administration proceed
ings they can be carried on much better in the Master’s office.

At the same time as an order was made for the winding up of 
a company, an order was also made, upon the application of the 
petitioners and upon the consent of the company’s counsel, ap
pointing the local manager of a bank, which was the largest 
creditor of the insolvent company, permanent liquidator upon
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his giving proper security. The order was subsequently varied 
on the application of three shareholders declaring him to be a 
provisional liquidator only and directing a reference of the local 
Master to appoint a permanent liquidator. It was held that 
unless section 27 is complied with it is a substantial objection to 
the appointment of the liquidator. Re Guelph Linseed Oil, 2 
O.W.R. 1151. See notes to section 27

25. If more than one liquidator is appointed the Court may declare 
whether any act to be done by a liquidator is to be done by all or any 
one or more of the liquidators. R.S., c. 129, s. 23.

If more than one liquidator is appointed, and no order made 
under this section, it is not proper for one of them to delegate 
duties or powers to another. They should act in conjunction and 
give the estate the benefit of their joint judgment and discretion 
in all matters pertaining to their office. If any exigency arises, 
or it is found impossible to act in conjunction, the Court may 
exercise its jurisdiction under this section, upon an application 
for that purpose. Re Central Bank, 15 O.R. 309.

Where more than one liquidator is appointed it is well to 
have included in the order appointing them an order defining 
their separate powers.

Where several liquidators are to be appointed and there is 
a difference of opinion as to who should be appointed, the test 
laid down by the English Judges is sound in principle and 
should be followed, i.e., the choice should be given to the nomi
nees of those who will have the benefit and immediate concern 
in realizing the assets. Central Bank, 15 O.R. 309.

This rule applies equally well to the appointment of a single 
liquidator.

See notes to section 27.

26. The Court may, if it thinks fit, after the appointment of one or 
more liquidators, appoint an additional liquidator or liquidators. R.S., c. 
129, s. 22.

The words “an,” “liquidator” and “or” in the second line 
of this section are new.

See notes to sections 25 and 27.
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27. No liquidator aforesaid shall be appointed unless a previous notice 
is given to the creditors, contributories and shareholders or members ; 
and the Court shall by order direct the manner and form in which such 
notice shall be given and the length of such notice. R.S., c. 129, s. 20.

As stated in the notes to section 24, the practice is for the 
Court on making the winding-up order to appoint a provisional 
liquidator under section 29 and to delegate its powers under 
section 110 to a Master or official referee to appoint a permanent 
liquidator, and to generally supervise the conduct of the winding 
up. No notice to creditors or contributories is required before 
making the appointment of provisional liquidator (see section 
29). He is appointed by an order supplementary to and at the 
same time as the winding-up order, notice of which application 
has of course been given to the company under the provisions of 
section 13.

It is usual for the Court to appoint the petitioner’s nominee 
as provisional liquidator and leaving any contest in respect to 
the appointment to be fought out before the Master on the 
appointment of the permanent liquidator. This was stated to be 
the proper practice by Boyd, C., on a petition to wind up The 
Stark T. L. & P. Company in November, 1907 (unreported). 
If there has been an assignment for the benefit of creditors, the 
assignee is generally appointed provisional liquidator.

For the form of order appointing provisional liquidator see 
supra, page 376.

When the order of reference is brought in to the Master he 
names a day for the appointment of the permanent liquidator, 
and directs notice of this appointment to be served upon the 
persons named in this section usually by advertising in one or 
two newspapers which are most likely to reach the parties, and 
by mailing copies to such of these persons as are known to the 
liquidator, e.g., as shewn in the company’s books. Personal ser
vice is rarely required. The day named is usually ten days or 
two weeks from the date of the first advertisement, the time, of 
course, varying according to the circumstances of each case. The 
manner and time of service is left by this section to the discre
tion of the Court (which means the Master, if an order of refer-
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ence under section 110 has been made) and the rule is to follow 
the practice in administration proceedings. For a form of notice 
of appointment of permanent liquidator see infra page 402.

Upon the return of the appointment, the provisional liquida
tor files an affidavit proving the publication and service of the 
notice in the manner directed by the Master.

Unless the provisions of this section are observed, it is a sub
stantial objection to the appointment of the permanent liqui
dator. Re Ouelph Linseed Oil, 2 O.W.R. 1151; Shoolbred v. 
Union Fire, 14 S.C.R. 624.

The following are some of the principles laid down by the 
Court for the appointment of liquidators *—

The test laid down by the English Judges is sound in prin
cipal and should be followed, i.e., the choice should be given to 
the nominee of those who will have the benefit and have the 
immediate concern in the realization of the assets. Re Central 
Bank, 15 O.R. 309.

It is desirable that the liquidator should be a disinterested 
person and for this reason neither creditors nor shareholders 
should be appointed. In re Northumberland, etc., 2 DeG. & J. 
357.

It is desirable to follow the rules for guidance to be found 
in the English cases under the Winding-up Acts. The Court 
abstains from laying down any such rule as that the nominee of 
the petitioning creditor should have a preference. The Court 
will consider the condition of affairs to ascertain what parties 
are most interested in the due administration of the estate in 
liquidation and other things being equal will act upon their 
recommendation. Re Alpha Oil Co., 12 P.R. 298.

Where the creditors were those whose interests were most to 
be regarded, and the great bulk of them favoured the appoint
ment of the sheriff, and opposed the nominee of the petitioning 
creditors, and the sheriff who resided in the county where the 
company’s operations were carried on, and where all its books 
and assets were, was already de facto liquidator under voluntary 
proceedings taken pursuant to the Ontario Act, and was other-
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wise well qualified for the position the Court appointed him 
liquidator. The rule as to costs suggested in Re North Assam 
Tea Co., 5 Ch. 664, followed, lb.

In no case will the Court award the costs of a contest re
specting the appointment of a liquidator. Re Commercial Bank, 
13 C.L.T. 381.

It is submitted that a creditor or shareholder will not be 
appointed merely because he is willing to act gratis. See Re 
Civil Service (1884), W.N. 158.

The Court has a discretion in the appointment and is not 
bound to accept the nominee of the creditors and contributories. 
Re Northern Assam., 5 Ch. 644; Re International Contract, 1 
Ch. 523.

Where a proposed liquidator of a bank was formerly an 
official of the bank and was largely indebted to it, although the 
debt was claimed to be fully secured, it was held that the objec
tions to his appointment were serious and substantial. Re 
Commercial Bank, 9 M.L.R. 342.

Other things being equal the Court will generally appoint the 
petitioner’s nominee. Re Albert, 5 Ch. 597.

Where a voluntary winding up (or an assignment for benefit 
of creditors) is superseded by a winding up under this Act the 
voluntary liquidator (or assignee) is usually appointed perma
nent liquidator. Re London, 15 W.R. 33.

But the Court is not bound to appoint any particular person 
although the wishes of those chiefly interested are usually re
garded. Re Northern Assam., supra.

An appeal lies from the order of the Master appointing a 
permanent liquidator to a Judge in Court (as does an appeal 
from any other order made by him in the winding-up proceed
ings) on the general principle that when the Court has delegated 
to a subordinate tribunal any of its powers a right of appeal 
always exists from such tribunal to the Court itself. Markle v. 
Ross, 13 P R. 135.

Further appeals are governed by section 101 et seq. It is 
submitted that the appointment of liquidator would fall within

26—COMPANY LAW.
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section 101(a), but it has been held in England that the Court 
of Appeal will not interfere with the discretion of the Judge 
(semble, the Master) in the appointment of liquidator. Re In
ternational Contract, 1 Ch. 523 ; Re Albert, 5 Ch. 597.

NOTICE OF APPOINTMENT OF PERMANENT LIQUIDATOR.

Judicial notice to creditors, contributories, shareholders and members of 
Company, Limited.

STYLE OF CAUSE.
Pursuant to the winding-up order in the matter of the above Com

pany dated the day of 19 , the undersigned will on
the day of 19 , at o’clock in the noon at
his Chambers (at Osgoode Hall in the City of Toronto, or, os the case 
may be) appoint a Permanent Liquidator of the above Company and let 
all parties then attend.

Dated, etc.
Signed

Master in Ordinary. 
(or, os the case may be.)

ORDER APPOINTING PERMANENT LIQUIDATOR.

STYLE OF CAUSE.
Upon the application of , the Petitioning Creditor (or,

shareholder) (upon reading the report of the result of the meetings of 
Creditors, etc., held respectively on the, etc.; if meetings are held under 
section 61), upon reading the affidavit, etc. (proving publication, etc., of 
notice) and upon hearing what was alleged on behalf of all parties:

1. It is ordered that of be appointed Liquidator
of the above named Company upon his giving security to the amount of 
$ for the due performance of his duties as such Liquidator.

2. And it is further ordered that the said Liquidator do deposit at
interest in the Bank of at all sums of money com
ing into his hand belonging to the said Company whenever and so often 
as such sums amount to $100, pursuant to the Statute in that behalf.

3. And it is further ordered that the costs of and incidental to this 
application be costs in the winding up.

28. The Court shall also determine what security shall be given by a 
liquidator on his appointment. R.S., c. 129, s. 24.

It is competent for the Court to refer it to the Master to 
decide upon the security to be given by the liquidator. School- 
bred v. Clarke; Re Union Insurance Co., 17 S.C.R. 265.
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No rules or special forms have been adopted in Ontario in 
respect to security to be given by liquidators, but the practice in 
administration matters is followed as is the case with practically 
all proceedings in the Master’s office in the course of the winding 
up. In order that the Master may be in a position to determine 
the proper amount of security, one of the first duties of the pro
visional liquidator is to bring in an affidavit setting out the assets 
which have come to his hands, and their value. See form infra. 
The Master then fixes the security to be given by the liquidator 
which is usually twice the amount of the assets. Usually the 
security is given by a bond made by the liquidator and a guar
antee company, which company has been approved by Order in 
Council under 62 V. (2) Ont. C. 12. In such case no addi
tional surety, and no affidavit of justification is required. See 
the above statute. If the security is given by any other persons, 
the usual affidavits of justification must be made. Note section 
30 (2),

A form of bond which is in common use is given infra. 
Sometimes no bond is filed for provisional liquidator, but it is 
usual to file a bond in the form below so as to cover the case of 
the provisional liquidator being appointed permanent liquidator 
and thus saving the expense of two bonds.

The cost of furnishing security by the liquidator is borne 
by him personally and cannot be charged against the assets of the 
company as an expense incurred in the winding up.

After the assignee for the benefit of creditors of an incorpor
ated company had sold part of the assets and received the pro
ceeds he was appointed liquidator under the Winding-up Act, 
and gave security by a bond, which recited all the proceedings 
and orders and was conditioned to be void if the liquidator 
should duly account for what he should receive or become liable 
to pay as liquidator.

Held, that the funds and property in the hands of the 
assignee became vested in him, as liquidator, upon his appoint
ment as such and that the sureties were responsible for his sub
sequent misappropriation thereof.
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The bond provided that the certificate of the Master in Ordin
ary of the amount for which the liquidator was liable should be 
sufficient evidence of liability as against the sureties, and should 
form a valid and binding charge against them.

Held, that the sureties had the right to appeal from the cer
tificate in accordance with the usual practice of the Court.

In re Army <£* Navy Clothing Company of Toronto, Limited, 
3 O.L.R. 37.

See also Kc Birmingham, 52 L.J. Ch. 358.

AFFIDAVIT OF VALUE OF ASSETS.

Style of Cause.
I, etc. j
1. I am the Provisional Liquidator of the al>ove named Company.
2. I have made an examination of the books, stork sheets and the assets 

of the said Company, which have come into my hands as such Provisional 
Liquidator.

3. The said assets and their value as nearly a* I can now ascertain 
and compute the same, are as follows:—

Real estate, value...........................$10,000
Less mortgage ............................... 5,000 $5,000
Plant and machinery, value.............$8,000
Less machinery held on lien........... 5,000 $3,000

Stock-in-trade..................................................$15,000
Tools and fixtures ............................ 500
Book debts ................ .......................  4,000

(All assigned to bank.)

Total.....................................................$23,500
(Set out under general headings any further assets there may be.)
4. The liabilities of the said Company are, so far as I can ascertain 

at the present time $30,000.
Sworn, etc.

LIQUIDATOR’S BOND.
Know all men by these presents that we (Liquidator and Guarantee 

Company) are severally held and firmly bound unto the Accountant of the 
Supreme Court of Judicature for Ontario, his successors and assigns, each 
in the penal sum of dollars, to be paid to the said Accountant,
his successors and assigns, for which payment well and truly to be made 
I, the said (Liquidator) bind myself, my heirs, executors, administrators 
and assigns, and we the said (Guarantee Company) bind ourselves, our 
successors and assigns, firmly by these presents.
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Sealed with our seals and dated this day of 19
Whereas by an order made by the High Court of Justice and dated the 

day of 19 , and made in the matter of
Company, Limited, it was ordered and adjudged that the said 
Company, Limited, was insolvent, and should lie wound up pursuant to 
the provisions of the Dominion Winding-up Act and Amending Acts.

And whereas by a further order made by the High Court of Justice in
the same matter, and bearing date the day of 19 ,
it was ordered that the said should be Provisional Liqui
dator of the estate and effects of the said Company, and it was referred to 
the said Master to appoint a fit and proper person or persons to be liqui
dator, or liquidators of the said Company, such liquidator or liquidators
first giving security to the satisfaction of the said Master before he or
they shall in any wise intermeddle with the property of the Company.

And whereas the said Master has appointed the
day of 19 , for the appointment’ of a Permanent Liquidator
of the estate and effects of the said Company.

And whereas the said Master has approved of the above bounden (Guar
antee Company) as sureties and has also approved of the above written 
obligation with the underwritten conditions as a proper security to be 
entered into by the said (Liquidator) pursuant to the said order as his 
security as said Provisional Liquidator and as Permanent Liquidator of 
the said Company (in ease he shall be appointed as such) and in testi
mony whereof has signed an allowance in the margin hereof.

Now the conditions of the above obligation is such that if the above 
bounden (Liquidator) his executors or administrators or any of them do 
and shall duly and regularly keep and render all accounts which pursuant 
to the said Acts or any Act of the Parliament of Canada, and pursuant 
to the rules of the said Court in that behalf ought to be kept and rendered 
by him as Provisional Liquidator of the said Company, and as Permanent 
Liquidator of the said Company (in case he shall lie appointed as such) 
and shall account for and duly and regularly pay over all and every such 
sum or sums of money as shall come into his hands on account of his hold
ing either of the said offices at such periods and in such manner as in the 
said Act or Acts or Rules is directed or as the Court or the said Master 
shall from time to time direct, and shall also in all other respects faithfully 
fulfil, perform, and discharge all the duties of his said office and duly 
perform the trust reposed in him in respect thereof as such Provisional 
Liquidator or Permanent Liquidator (in case he shall be appointed as 
such) and shall in all things observe and perform the orders and directions 
of the said Court touching or concerning the property of the said Company 
and winding up thereof, then the above obligation shall be void; otherwise 
the same shall remain in full force and virtue.

And it is understood and agreed between the parties hereto and particu
larly by the said sureties, their Successors and assigns, that a certificate 
under the hand of the said Master of the amount for which the said
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(Liquidator) is liable as such Provisional Liquidator or Permanent 
Liquidator (in case he shall be appointed as such) shall he sufficient 
evidence against him, his executors, and administrators and against the 
said (Guarantee Company), their successors and assigns, and all other 
parties of the liabilities and indebtedness, of the said (Liquidator) as such 
Provisional Liquidator or Permanent Liquidator (in case he shall be ap
pointed as such ) to the amount of the sum stated in the said certificate, 
and shall form a valid and binding charge and claim not only against 
the said (Liquidator) as such Provisional Liquidator or Permanent Liqui
dator (in case he shall be appointed as such) his executors, administrators 
and assigns, but also against the said sureties, their successors and as
signs, and the funds and property thereof, without it being necessary for 
the said Accountant, his successors and assigns to first take legal or other 
proceedings for the ascertainment thereof, and without any further or other 
proof being given or any action, suit or other proceedings taken to enforce 
this bond as against the said (Liquidator) or (Guarantee Company) or 
either of them ; provided always that in taking! and allowing the accounts 
of the said liquidator as such Provisional Liquidator or Permanent Liqui
dator (in case he shall be appointed as such) sufficient notice of the times 
and places when and where the said accounts of the said (Liquidator) as 
such Provisional Liquidator or Permanent Liquidator (in case he shall 
be appointed as such) are to be taken and allowed is to be given to the 
saM 'Guarantee Company).

In witness whereof the parties hereto have hereunto set their hands 
and seals this day of

Signed, Sealed and Delivered 
In the presence of

If separate bonds are drawn for provisional liquidator and 
permanent liquidator the above form can be amended accord
ingly. In the ease of a bond for permanent liquidator only, sub
stitute for the recital in the above form, setting out the day 
named for appointment of permanent liquidator the following :—

And whereas the said Master after due notice to the creditors and 
contributories of the said Company has appointed the above named 
as Permanent Liquidator of the above Company, subject to his giving 
security to the amount above specified.

29. The Court may on the presentation of the petition for a winding-up 
order or at any time thereafter and before the first appointment of a liqui
dator appoint provisionally à liquidator of the estate and effet ts of the 
company and may limit and restrict his flowers by the order appointing 
him. R.S., c. 129, s. 26; 62 V., c. 32, s. 12.
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See notes to sections 24 and 27. As stated above the invari
able practice now is to appoint a provisional liquidator by an 
order made at the same time as the winding-up order, and the 
permanent liquidator is appointed on the reference to the Master. 
The Act requires no notice of the appointment of provisional 
liquidator to be given to creditors or contributories, whereas 
notice of the appointment of a permanent liquidator must be 
given. It is probable that it is for this reason that the practice 
outlined is followed.

It is not usual to embrace in the order of reference any re
strictions u()on the powers of the provisional liquidator. All 
that the provisional liquidator does is to bring the liquidation 
to the attention of the Master, take possession of the property of 
the company and continue in possession, take stock of the com
pany’s properties and examine the company’s books in order 
that he may submit to the Master and interested persons present 
a report on the position of the company’s affairs at the time ot 
the appointment of the permanent liquidator. It is submitted 
that a provisional liquidator has not power, for instance, to make 
a sale of any of the company’s properties unless specific author
ity so to do is given in the order. This was done in Re Ouelph 
Linseed Oil Co., 2 O.W.R. 1151.

If the provisional liquidator desires to carry on the business 
of the company he must obtain an order from the Court allow
ing him to do so and the Court may give him leave to borrow 
money for that purpose.

The provisional liquidator is also required to file and give 
security for the due performance of his duties. The amount of 
the bond bein,* fixed through the statement of the assets of the 
company, which the liquidator submits under oath to the Master 
for this purpose. See notes to section 28.

Meetings of créai tors and contributories, etc., are called by 
the Court and not by the provisional liquidator. See section 61.

30. An incorporated company may be appointed liquidator to the goods 
and effects of a company under this Act; and if an incorporated company 
is so appointed, it may act through one or more of its principal officers 
designated by the Court. R.S., c. 129, s. 21.
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(2) Where under the laws of any province a trust company is accepted 
by the Courts of such province, and is permitted to act, as administrator, 
assignee or curator without giving security such trust company may be 
appointed liquidator of a company under this Act without giving security. 
6 7 Ht. VII., e. SI, s. 2.

Sub-section (2) was added in 1907.

31. Upon the appointment of the liquidator all the powers of the direc
tors shall cease, except in so far as the Court or the liquidator sanctions 
the continuance of such powers. R.S., c. 129, s. 34.

Note also section 20.
Note that nothing is said as to the powers of the company’s 

officers. But as under section 20 the company must cease, on 
the making of the order to carry on business, it is submitted 
that no contract could be made after that date which would be 
binding on the company unless made by the liquidator under 
the powers given him by the Act, or semble, with his approval. 
Note that the directors’ powers do not cease until the appoint
ment of the liquidator. There is no decision on the point as to 
whether this applies to the appointment of provisional liquida
tor. It' is submitted, however, that as the whole scheme of the 
Act is to place the control of the company in the Court or the 
liquidator from the date of the winding-up order, no Act of the 
directors would be held valid if done after the appointment of 
provisional liquidator.

It is, perhaps, of little importance, however, in view of sec
tions 20 and 21.

If the powers of directors are not continued under this sec
tion, a sale of the assets to one or more of them by the liquidator 
is valid as their fiduciary relations to the company or its share
holders have come to an end. Re Chatham National Bank v. 
McKeen, 24 S.C.R. 348.

32. A liquidator may resign or may be removed by the Court on due 
cause shewn, and every vacancy in the office of liquidator shall be filled 
by the Court. R.S., c. 129, s. 27.

The words “on due cause shewn” as a general rule “point 
to some unfitness of the person—it may be from personal char
acter or from his connection with other parties or from circum
stances in which he is mixed up—some unfitness in the wide
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sense of the term.” Per Jessel, M.R., in Sir John Moore Gold 
Co., 12 C.I). MB.

The liquidator may be removed whenever it is for the in
terests of the liquidation. Re Adam Eyton, 36 C.D. 299.

In re Oxford Building Society, 49 L.T. 495, it is stated that 
where all the creditors desired the liquidator’s removal, that 
would be “due cause shewn.”

An experienced liquidator will not be removed merely be
cause a creditor is willing to act gratis. Re Civil Service (1884),
W.N. 188.

It is not necessary to prove fraud to have the liquidator re
moved. Ex parte Newitt, 14 Q.B.D. 177.

The liquidator may appeal from the order removing him. 
Re Adam Eyton, 36 C.D. 299.

This section probably applies to a provisional as well as a 
permanent liquidator, but the point is doubtful.

Where the liquidators of a colliery company sold the colliery 
to a new company in which they took shares, it was held that 
they must be removed from office. Re Devonshire (1878), 
W X. 71.

It is to be noted that there is no provision in the Act vesting 
the company’s assets in the liquidator. This section merely 
places all of the company’s assets in his custody, and the follow
ing section gives him power to sell them.

It is submitted that the liquidator, accordingly, cannot in 
any way be regarded as a purchaser of the assets so as to be 
able, for instance, under the Chattel Mortgage Act, to dispute 
the validity of a chattel mortgage for want of registration. See 
Re Rainy Lake Lumber Co., 15 A.R. 749. Under the English 
Act, in the case of an unregistered company, the Courts, in cer
tain cases, may make an order vesting the property of such com
pany in the liquidator. See Companies Act of 1862, section 203.

The assets of the company, however, being placed in the 
liquidator’s possession by the Act, it is submitted that any inter
ference in the possession of the liquidator is a contempt of



410 [§321 DOMINION WINDING UP.

Court, and may be punished by committal. Such interference, 
undoubtedly, may be restrained by injunction. See Oswald on 
Contempt, 2nd ed., page 77.

The proper course for a person who considers himself 
wronged or impeded J^y the possession of the liquidator, is to 
apply to the Court. Re ^henry Pound, 42 C.D. 402.

Where a person is in possession of a lien or security on any 
of the company’s assets such lien will not be disturbed with
out his consent. Re Capital Fire, 24 C.D. 408. See also Re 
Hawes (1898), 2 Ch. 1.

There can, however, be no lien on the register of shareholders 
or book or other books or documents required by the Companies 
Act to be kept, and where the Act requires the books to be kept 
at a particular place this may prevent a lien from arising. Re 
Hawes, supra.

As to a solicitors’ lien. See Re Taylor et al. (1891), 1 Ch. 
590.

The liquidator represents all classes of creditors in the wind
ing-up. Re Farmers Loan and Savings Co., 2 O.W.R. 854.

33. The liquidator, upon his appointment, shall take into his custody 
or under his control, all the property, effects and choses in action to which 
the company is or appears to be entitled, and he shall perform such duties 
in reference to winding up the business of the company as re imposed 
by the Court or by this Act. R.S., c. 129, c. 30.

Creditors may have a claim in damages against the liquidator 
personally for breach of his statutory duties, if he has not used 
proper diligence to protect their claims before the company has 
been dissolved and they have thus lost their remedy against it. 
Pulsford v. Devinish (1903), 2 Ch. 625.

The E. Company became the holders of 525 shares in the 
capital stock of a coal company and of 50 shares in a steel com
pany, depositing the certificates thereof, which were put in the 
name of the defendants, a trust company, with them for safe 
keeping, receiving from the trust company a document under 
seal whereby they acknowledged the receipt of the certificates, 
and agreed to hold same in their safe deposit vaults to the order
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of the loan company, with any dividends received in respect 
thereof, guaranteeing they would be kept safely therein, and 
delivered up on demand to the E. Company, the remuneration 
of the trust company also being provided for. 375 of the shares 
had been acquired by the E. Company under an agreement with 
another company, the A. Loan Company, which had an interest in 
tho prospective profits to be derived from the sale of the shares. 
While the certificates were in the defendants’ possession both 
loan companies were ordered to be wound up under the Domin
ion Act, the defendants being appointed liquidators of the A. 
Company, and the L. & W. Trust Company liquidators of the 
E. Company. After the commencement of the liquidation pro
ceedings the L. & W. Company, as such liquidators, demanded 
the certificates from the defendants, and, on the latter refusing 
to deliver them up, this action was brought for damages for the 
detention.

Held, that the defendants were merely bailees, and not trus
tees, but, even if regarded as trustees, the failure to hand over 
the certificates was not a breach of trust, for which they were 
fairly excusable under 62 V. (2) c. 15, s. 1(0.); for, ow
ing to their dual character of trustee of the E. Company and 
liquidators of the A. Company, they did not act with singleness 
of purpose; and that a direction made by the Master in Ordin
ary, to whom was referred the winding-up of the A. Loan Com
pany, that the whole 525 shares should be retained by the de
fendants as such liquidators, was made without jurisdiction and 
so afforded no protection, and that damages for the detention 
(delivery having been made pending the action) should be based 
on an estimate of what had been lost by the detention, the nea- 
sure thereof being the highest price which could have been pro
cured for the shares between the demand and the delivery. The 
Elgin Loan tf* Savings Co. et al. v. The National Trust Company, 
Limited, 10 O.L.R. 41.

34. The liquidator may, with the approval of the Court, and upon such 
previous notice to the creditors, contributories, shareholders or members 
as the Court orders:—
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(a) Bring or defend any action, suit or prosecution or other legal 
proceeding, civil or criminal, in his own name as liquidator or in the name 
or on behalf of the company, as the case may be;

( b ) Carry on the business of the company so far as is necessary to the 
beneficial winding up of the same;

(c) Sell the real and personal and heritable and movable property, 
effects and choses in action of the company, by public auction or private 
contract, and transfer the whole thereof to any person or company, or 
sell the same in parcels;

(d) Do all acts, and execute, in the name and on behalf of the com
pany, all deeds, receipts and other documents, and for that purpose use, 
when necessary, the seal of the company ;

(e) Prove, rank, claim and draw dividends in the matter of the bank
ruptcy, insolvency or sequestration of any contributory, for any sum due 
the company from such contributory, and take and receive dividends in 
respect of such sum in the matter of the' bankruptcy, insolvency 
or sequestration, as a separate debt due from such contributory and rat
ably with the other separate creditors;

(/) Draw, accept, make and endorse any bill of exchange or promis
sory note in the name and on behalf of the company ;

(g) Raise upon the security of the assets of the company, from time 
to time any requisite sum or sums of money ; and,

(h) Do and execute all such other things as are necessary for winding 
up the affairs of the company and distributing its assets.

2. The drawing, accepting, making or endorsing of every such bill of 
exchange or promissory note, as aforesaid, on behalf of the company, shall 
have the same effect, with respect to the liability of such company, as if 
such bill or note had been drawn, accepted, made or endorsed by or on 
behalf of such company in the course of the carrying on of its business.

3. No delivery of the whole or of any part of the assets of the company 
shall be necessary to give a lien to any person taking security as aforesaid 
upon the assets of the company. R.S., c. 129, s. 31 ; 62-03 V., c. 42, s. 3.

It is common practice for an order to be made under section 
124, giving liberty to the liquidator to do the things required 
to be done by him in the course of the winding-up, and particu
larly those things set out in this section without previous notice 
to creditors, contributories, etc. See form of order in notes to 
section 124. Unless this order is made, notice must be given as 
required by the Act.

Note also, that under section 38, authority may be given to 
the liquidator to exercise all powers given him by the Act with
out the sanction or intervention of the Court. This order is
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rarely made, as it is much safer for the liquidator to have the 
protection of a Court order in all things that he does. But see 
London and Western Trusts Co. v. National Trust, supra.

The general principles upon which the Court acts in giving 
or refusing leave to the liquidator to do any Act, are stated in 
Re Commercial Bank, 1 Ch. 538, to be as follows :—

1. The Court will check anything that might prejudice the 
estate.

2. It will not sanction anything that is improper or contrary 
to the ordinary course of trade.

3. It will exercise its discretion for the benefit of the general 
body of creditors.

Bringing and Defending Actions, etc.

In practice, it is not necessary for the liquidator to obtain 
authorization from the Court to recover the company’s assets 
without action. It is necessary, however, if it is desired to bring 
or defend an action. But see next case.

After a winding-up order has been made, the company 
(semble the liquidator) has power to sue under the statute and 
if it chooses to run the risk of casts, it would seem it may do so 
without the sanction of the Court. If an action is brought with
out the sanction of the Court, the proper course is to take the 
objection that there is no authority to sue on a motion in Cham
bers to dismiss on that ground. It is too late to take such an 
objection at the trial. Sarnia Agricultural Implement Manufac
turing Co. v. Hutchinson, 17 O.R. 676.

For the right of creditors and contributories to obtain leave 
to sue in the name of the company. See Re Cape Breton Co., 19 
Ch.D. 77 ; Re Imperial Bank of China, 1 Ch. 339.

Liquidators are officers of the Court. Re Central Bank, Hen
derson’s Case, 17 O.R. 110.

But a liquidator may be guilty of laches and thereby lose 
rights to which he was entitled. Re National Bank of Wales 
(1907), 1 Ch. 582.
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Quare, whether he would thereby render himself liable for 
misfeasance under section 123. See Re New Zealand Joint 
Stock Co., 23 T.L.R. 238.

The liquidator is an officer of the Court and must act in a 
perfectly impartial manner. It is his duty to make himself 
thoroughly acquainted with the affairs of the company ; to sup
press nothing and to conceal nothing which has come to his 
knowledge in the course of his investigation which is material 
t< ascertaining the exact truth in every case before the Court. 
And it is for the Judge to see that he does his duty in this 
respect. Re Gooch’s Case, 7 Ch. 207.

The liquidator should not compel litigation which is not 
necessary thereby wasting the company’s assets. Re General 
Share and Trust Co., 20 C.D. 260.

“The Court of Bankruptcy ought to be as honest as other 
people.” Per James, L.J., in Ex parte James, 9 Ch. 609. Ac
cordingly, the liquidator was directed to repay money paid to 
him under a mistake of law. See also Re Opera (1891), 3 Ch. 
260.

Prima facie, the liquidator is entitled to be paid out of the 
assets his costs of all proceedings properly taken or defended 
by him. Silver Valley Mines, 21 C.D. 381. Costs improperly 
incurred by the liquidator may be disallowed and he may be 
ordered to pay them personally. Re Silver Valley Mines, 17
Q.B.D. 4M.

In the case of proceedings between the liquidator and another 
party, if the other party is successful, he should get his costs. 
Re Home Investment Society, 4 C.D. 167.

The order is generally made that the costs be paid out of the 
estate and no order is made against the liquidator personally. 
Re London Metallurgical Society (1895), 1 Ch. 758.

In some cases, however, the order is made that the liquidator 
should pay the costs personally, leaving him to recoup himself 
out of the assets. Re W. Powell & Sons (1896), 1 Ch. 681. In 
Re Salshury, Jones’ Case (1895), 1 Ch. 333, it was laid down 
by the Court of Appeal that it was not the practice to order the
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liquidator to pay the eoata personally unless he had done some
thing to make himself personally liable, and that the costs should 
be made payable out of the estate.

The liquidator may appeal from an order refusing him costs 
out of the estate. He Ray ties Park (1899), 1 Q.B. 961.

Where an action is brought by the liquidator of a company 
in liquidation, in the name of the company, and he is not other
wise a party to it, he cannot be ordered personally to pay the 
costs of it. Ontario Forge and Bolt Co. v. Comet Cycle Co., 17 
P.R. 156.

The liquidator is liable for costs of continuing proceedings 
which were commenced by the company before the winding-up 
order. Re London Drapery Stores (1898), 2 Ch. 685.

Actions begun before the liquidation should he continued in 
the name of the company. A fresh action should not be begun. 
Ross v. Perras, 5 R.J.Q. 470.

After the action was at issue, an order was made by the 
Quebec Court directing the winding-up of the defendant com
pany and appointing a liquidator. The plaintiff then obtained 
leave from that Court to proceed with this action. Afterwards 
the liquidator obtained an order from that Court authorizing 
him to intervene and defend this action in his own name as liqui
dator; he then applied to this Court in this action and obtained 
an order that the action proceed in the name of the plaintiff 
against the company and the liquidator: Held, that the liquida
tor having thus intervened and made himself a party to the 
action, and having appeared by his counsel at the trial and con
tested the claim of the plaintiff, the latter having sucoeeded 
upon his claim was entitled to a judgment for his costs both 
against the company and the liquidator personally. This Court 
had no authority to direct that the liquidator might reimburse 
himself out of the assets; that was a question for the Court in 
the Province of Quebec having control of the assets. Boyd v. 
Dominion Cold Storage Co., 17 P.R. 468.

In England there is a rule allowing the defendant to obtain 
an order requiring the liquidator to give security for costs in
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cases where it is not apparent that there are sufficient assets to 
pay the defendant if he should be successful. There is no such 
rule, however, in this province.

A shareholder resident out of the jurisdiction intervened for 
the purpose of expediting the actions of the liquidator during 
the course of the winding-up. It was held that the referee had 
power to order security for costs to be given and proceedings 
stayed until such security was provided for. It was also held 
that the liquidator was not barred of this right to security by 
not applying until after the original application of the share
holder had been dismissed and appeals taken ; but that the 
security should be limited to the cost of the appeal. Sarnia Oil 
Co., 14 P.R. 335.

An order winding up a company having been made in the 
High Court of Justice of Ontario, an injunction was granted 
by that Court to restrain proceedings commenced in a Quebec 
Court against the liquidators for acts done by them as officers 
of the Court or under the authority thereof or in discharge of 
their duties as such liquidators. Baxter v. Central Bank of 
Canada, 20 O.R., p. 214.

A liquidator is liable in an action to give discovery. Re 
Barned’s Banking Co., L.R. 2 Ch. 350.

It is submitted that when the liquidator brings an action, 
the adverse party has no right to examine for discovery an 
officer of the insolvent company.

The liquidator is not the assignee of the chose -in action, and 
the assets are not vested in him by the Act and even if he were, 
it has‘been held in Bank of Toronto v. Quebec Fire Ins. Co., 18 
P.R. 41, that consolidated rule 441, which allows the assignor of 
a chose -in action to be examined for discovery in an action 
brought by his assignee, does not extend so far as to allow an 
officer of a corporation, which corporation is the assignor of the 
chose in action, to be examined. The only other rule upon which 
an examination could be founded is consolidated rule 440, which 
states that “A person for whose immediate benefit an action is 
prosecuted or defended shall be regarded as a party for the pur
pose of examination.”
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In a sense, the action is brought for the benefit of the com
pany. In the case of assignments for the benefit of creditors, 
an examination of the debtor has been allowed in an action by 
or against his assignee for the benefit of creditors. See Garland 
v. Clarkson, 9 O.L.R. 281. But this rule does not, in terms, ex
tend to officers of corporations and by analogy to the decision in 
Bank of Toronto v. Quebec Fire Insurance Company, supra, 
under rule 441, and the decision in Perrins v. Algoma Tube 
Work Co., 8 O.L.R. 634, which holds that consolidated rule 477 
does not extend to the examination of officers of foreign cor
porations, it is submitted that in no case has the adverse party 
a right to examine an officer of the insolvent corporation in an 
action brought by the liquidator, in his own name. If the action 
were brought in the name of the company, it is submitted that 
the ordinary rights of examination would exist.

Qua re, whether the liquidator of a company under the Wind
ing-up Act can object to the want of registration for formal 
defects in a chattel mortgage as an execution creditor or subse
quent mortgagee could do. Re Rainy Lake Lumber Co., 15 A.R. 
749.

In Kent v. Blankley (1896), 19 (j.R.S.C. 255, it was held that 
the liquidator could bring an action to nullify a payment made 
by the company to a creditor, who sued the insolvent estate of 
that company on the ground that the liquidator represents the 
creditors in respect of bringing actions which belong to credi
tors themselves. It is submitted, however, that unless the ac
tion can be brought under sections 94 to 100, there is no decision 
or expression of opinion in a decided case which assists one in 
determining to what extent the liquidator represents and stands 
in the place of creditors in a liquidation, beyond the fact that 
the liquidator is to realize the assets to the best advantage and 
distribute them among the creditors, and take such proceedings 
on behalf of creditors as are authorized by sections 94 to 100. 
It is submitted with deference that beyond the powers given un
der these sections, the liquidator stands on no higher footing 
than the company and cannot be regarded as a creditor or sub-

27—COMPANY LAW.
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sequent purchaser, under the provisions of the Chattel Mort
gage Act, Conditional Sales Act, and kindred Acts. In such 
cases, it is submitted that no greater relief can be given to the 
liquidator than to the company if it were bringing the action. 
In cases where it is desired to contest the validity of a chattel 
mortgage on the ground, for instance, that it has not been filed 
within the time required by the Act, the better and proper way 
is to have the action brought by a creditor on behalf of himself 
and all other creditors of the company, proper leave to bring the 
action first having been obtained. See Re Marine Mansions Co. 
(1867), 4 Eq. 601, where Page-Wood, V.C., stated at page 610, 
“The liquidator does not act more for ttye creditor than he does 
for the company—I think a liquidator is much more in the posi
tion of an ordinary receiver or even of a mortgagor, who has 
executed a bill of sale than of an execution creditor.” The 
liquidator represents the company, the creditors and the general 
body of contributories. Re Joint Stock Discount Co., Sichell's 
Case, 3 Ch. 119. In Knowles v. Scott (1891), 1 Ch. 717, it was 
held that the assets in the liquidator’s hands are to some extent 
impressed with a trust, but that the liquidator, strictly speak
ing, is not a trustee for either the creditors or contributories, 
his true position being an agent for the company. It is, accord
ingly, held, that in the absence of fraud, etc., the liquidator is 
not liable in damages to either a creditor or contributory for 
delay in distributing the estate.

The powers of the liquidator in some cases exceed those of 
the company. See Re London Celluloid (1888), 39 C.D. 190. 
Re Sharpe (1892), 1 Ch. 154.

The liquidator stands in a higher position than receivers ap
pointed on behalf of mortgagees. British Linen Co. v. South 
American Co. (1894), 1 Ch. 108.

See also Re Central Bank, Nasmith's Case, 16 O.R. 293, at p. 
305, and Re Standard Fire, Caston's Case, 12 A.R. 486, at p. 495.

The liquidator represents the creditors only because he rep
resents the company, and it is through the company so repre
sented, that the rights of the creditors are to be enforced. Re
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Bolt and Iron Co., 10 P.R. 437. For forms of orders see infra, 
pages 421 and 422.

Carrying on the Company’s Business.

The liquidator should not carry on the business of the com
pany without special leave from the Court. Re East of England 
Bank Co., 4 Ch. 14.

It cannot be intended that the liquidator should carry on an 
unsaleable business merely on the chance that he may make 
profits and thus speculate with the assets. Re Wreck Recovery 
Co., 15 Ch.D. 353.

Special reasons for carrying on the business should be shewn 
and particularly that it is for the benefit of the unsecured credi
tors and that it does not involve an expenditure at their expense 
for the benefit of the secured creditors. Leave to carry on the 
business is sometimes given by the winding-up order. Re 
General Service Stores, 64 L.T. 272.

Qmere as to the liability of the liquidator under the Work
man ’s Compensation Act when he carries on the business of the 
company. See Anglo-Moravian Co., 1 C.D. 130; Graham v. Edge, 
20 Q.B.D. 683.

As to the liquidator’s liability for the negligence and miscon
duct of his employees when he is carrying on business, see 
Boustead on Agents, 175.

For form of order see infra, page 422.

Sale of the Assets.

The power to sell the assets of a company is vested in the 
liquidator and not in the Court, although the liquidator must 
obtain the approval of the Court as a condition of exercising 
the power of sale. In re Canadian Woollen Mills, Limited, 
Long’s Appeal, 9 O.L.R. 367.

The sale of the assets of a company being wound up under 
this Act is governed by the ordinary Court practice in sale cases, 
i.e., first, to have an enquiry whether a sale by auction or by 
tender or by private contract would be the most advantageous
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to the estate and then to offer the property for sale by the mode 
adopted. Where there is a sale by private contract an affidavit 
of the actual value of the property should be produced so that 
such value may be compared with the price offered. Be Bolt and 
Iron Co., 10 P.R. 437.

A sale by tender was advertised and all bids were to be in on 
a certain day at 5 o’clock p.m. At that hour only one bid had 
been received and the referee enlarged the time for the arrival of 
a train which was late. It was held that the referee had power to 
enlarge the time in this way. Re Alger and Sarnia Oil Co., 21 
O.R. 440, affirmed 19 A.R. 446.

When a sale is advertised by tender i(not saying it is to be 
sold to the highest bidder) it is a proclamation that the owners 
are ready to receive offers for the purchase. It is a mere attempt 
to ascertain whether an offer can be obtained within such a 
margin as the sellers are willing to adopt. Spencer v. Harding, 
L.R. 5 C.P., at p. 564.

While the general rule in the absence of special conditions is 
that in sales by the Court the highest bid should be accepted, yet 
the Master is not bound to accept the highest bid, but ought to 
consider all the circumstances in the same way as an independent 
owner would in dealing with his own property. In re Costello’s 
Minors, Ex parte Dillon, 2 J. & L. 244.

What the Court always looks at in sales made under its 
authority is to do the most complete justice to those whose pro
perty it has ordered to be sold and to obtain for such property 
the highest price that any one will give for it. It follows, there
fore, that unless when to act otherwise would operate unjustly 
on other parties, the Court will always sell the property to the 
highest bidder. Re Sir Thomas Jones Settles’ Estates, 1 Gift., at 
p. 287.

When a sale by auction is announced “without reserve” this 
means that the vendor shall not bid, nor any one on his behalf, 
and that the property shall be sold to the highest bidder whether 
the sum bid be equivalent to the real value or not. Warlotv v. 
Harrison, IE. k E., at p. 316.
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If the powers of the directors are not continued as provided 
by section 31 of the Act their fiduciary relations to the company 
or its shareholders are at an end and a sale to them by the 
liquidator is valid. Chatham National Bank v. McKeen, 24 
S.C.R. 348.

A liquidator cannot purchase the assets. Silkstone Coal Co. 
v. Eddy (1900), 1 Ch. 167.

It was held in Ex parte Oallard, 4 Manson 52, that a liquida
tor’s partner may purchase the assets on his own account. Such 
a transaction, however, would be very closely scrutinized by 
the Courts and would not be allowed to stand unless the utmost 
good faith prevailed and also, it is submitted that leave of the 
Court was first obtained.

Quaere whether an agreement to purchase the assets of a com
pany at a certain rate on the dollar of the unascertained claims 
of the creditors of such company would be valid, if it is not 
expressly provided in the agreement by whom the claims are to 
be admitted or adjudicated. Although there would be no doubt 
that the liquidator was intended by the parties to the agreement 
to determine upon the claims, nevertheless this case would seem 
to shew that the liquidator must be expressly named in the 
agreement. Re Bolt & Iron Company, 10 P.R. 437.

For forms see infra, pages 422 and 423.

Drawing Bills of Exchange.

If several liquidators have been appointed all should concur 
in drawing, accepting, etc., a bill. It is doubtful if they can auth
orize one of themselves to do so. Re Birmingham Banking Co., 
3 Ch. 651.

ORDER GIVING LEAVE TO SUE.
( Style of cause. )

Upon the application of the liquidator, upon reading his affidavit filed, 
and upon hearing counsel for the liquidator.

It is ordered that the liquidator be at liberty to institute an action 
in the High Court of Justice against A. to recover payment of the debt due 
from A. to the said Company and to proceed to the trial of the said action. 
The costs of this application to be costs in the winding up.
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ORDER GIVING LIBERTY TO DEFEND ACTION.

( Style of cause. )
Upon the application of the liquidator, upon reading his affidavit 

filed, and the writ of summons issued on the day of
19 , in an action brought by, etc.

It is ordered that the liquidator be at liberty on behalf of the said 
Company to take all necessary and proper proceedings as he may be ad
vised by way of defence to the said action and to proceed to the trial 
thereof. The costs of this application to be costs in the winding up.

ORDER GIVING LEAVE TO CARRY ON BUSINESS.

(Style of cause.)
Upon the application of the liquidator, tipon reading his affidavit 

filed, and upon hearing the solicitor for the liquidator.
1. It is ordered that the liquidator do carry on the works and business 

of the above named Company for the spa-'n of three months from the 
date of this order and for the purpose of carrying on such business the 
liquidator shall be at liberty to pay the salaries of workmen and any other 
necessary expenses for the proper carrying on of the said business, and to 
execute orders already received and use up the stock of raw materials now 
in his possession and to make such purchases of goods as may be proper 
in the ordinary course of business for cash, and from time to time to 
make such sales of the effects of the said Company as may lie necessary 
or proper in the ordinary course of business.

2. And it is further ordered that the liquidator do, until further notice, 
render accounts of the said business, so to be carried on, by him as afore
said, once a month commencing on the 1st day of

3. And it is further ordered that the costs of this application be costs 
in the winding up.

ORDER GIVING LIBERTY TO SELL.

(Style of cause.)

Upon the application of the liquidator, upon reading his affidavit filed, 
and upon hearing the solicitor for the liquidator.

It is ordered that the said liquidator be at liberty to sell with the 
approval of the Court all the assets real and personal, effects and choses 
of action of the above Company by tender (or by auction or private sale, 
as the case may be).

And it is further ordered that the costs of this application be costs to 
the liquidator in the winding up.

( Note.—It is usual for the Master to merely make a direction for sale 
and the order is rarely taken out.)
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ADVERTISEMENT FOR SALE.

Judicial Bale of assets of the Company, Limited.
Tenders will be received addressed to the Master-in-Ordinary, Osgoode 

Hall, Toronto, and marked “Tender, Re Company, Limited,”
up to four o’clock p.m., of the day of next for the
purchase of the assets of the above named Company. Such tenders shall 
be for the following separate parcels :—

1. Manufactured goods consisting of stock of, etc.
2. Raw materials and goods in the course of manufacture.
3. Machinery and plant.
4. Office furniture and fixtures.
5. The freehold property situate at Street Number in the

City of Toronto, and containing lots according to plan
registered in the Registry Office for the Division of the City of
Toronto.

The following buildings are situate upon the said land (describing 
them ).

The stock sheet and detailed schedule of assets can be examined at the 
office of , the liquidator, , and the stock-in-trade, ma
chinery, fixtures, etc., may be inspected upon application to him.

Parcel number five will be sold subject to a certain registered mort
gage under which is payable the sum of and interest thereon
at the rate of per annum from the day of

Terms of sale:—25 per cent, in cash and the balance in two and four 
weeks, secured to the satisfaction of the liquidator.

A marked cheque payable to the liquidator foi 10 per cent, of the 
amount of the tender must accompany each tender which will he returned 
if the tender is not accepted.

The tenders will be opened by the Master-in-Ordinary at his Chambers, 
Osgoode Hall, Toronto on the day of next at the hour
of eleven o’clock a.m. and all who tender are requested to be then present.

The highest or any tender not necessarily accepted.
The other conditions of the sale are the standing conditions of the 

Court, so far as applicable.
For further particulars apply to the liquidator or his solicitors.
Dated, etc.

A. B.
Liquidator. No Street.

Toronto.

It is to be noted in connection with the sale of the assets of 
the company that there is no provision in the Act vesting the 
assets in the liquidator, consequently it is necessary, when assets 
are sold, for the deed or bill of sale to be executed by the liqui
dator under the seal of the company and his own seal.
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When an agreement for sale has been made between the 
liquidator and an intending purchase it is usual for an agree
ment to be drawn up between them in the ordinary form of 
agreements. The approval of the Master is usually given, not in 
the form of an order, but by endorsing his approval in the 
margin of the agreement. When a bill of sale or deed is made 
pursuant to the agreement, the Master again endorses his 
approval in the margin. It is usual in the bill of sale or deed to 
insert recitals shewing the winding-up order, order of refer
ence, appointment of liquidator, advertisement for sale, accept
ance of the offer and so on.

ORDER GIVING LEAVE TO BORROW.
(Style of cause.)

Upon the application of the liquidator, etc.
It is ordered that the liquidator be at liberty to borrow immediately 

or from time to time sucji sum or sums as he may require for the purpose 
of carrying on the business of the above Company and for payment of cur
rent expenses, and for the completion of the orders now in course of 
execution, etc., not exceeding in the whole dollars, and the rate
of interest on the amount borrowed not exceeding per cent, per
annum.

And it is further ordered that the amount so to he borrowed with in
terest thereon do constitute a first eitarge upon all the assets of the Com
pany, subject only to any existing charge thereon and that the liquidator 
be at liberty to execute a proper instrument or instruments for perfecting 
such charge and that the costs of this application and of carrying out the 
said loan be paid out of the assets of the Company.

For forms of special orders giving leave to the liquidator to 
do various things in connection with the winding up see Palmer, 
vol. 2, 8th ed., pp. 305 et seq.

35. The liquidator may, with the approval of the Court, appoint a solici
tor or law agent to assist him in the performance of his duties. R.S., c. 
129, s. 32.

It is preferable to have the proceedings under a winding- 
up order conducted by solicitors who are totally unconnected 
with the company to be wound up. Re Joseph Tlall Manufactur
ing Co., 10 P.R. 485.

In a proceeding for the winding up of a company a solicitor 
wrho is acting for claimants whose claims must be contested by
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the liquidator cannot obtain the sanction of the Court to his 
a.-ting also as solicitor for the liquidator, nor will the Court 
sanction an appointment of a special solicitor to act for the liqui
dator in the matter of contested claims. The policy of the statute 
contemplates the prosecution of the Winding-up Act by a dis
interested solicitor whose se "vices will not be divided by the 
assertion of antagonistic claims. In this ease the solicitors were 
directed to elect whether or not they would give up their whole 
services to the prosecution of the winding up with a view to the 
realization and administration of all the assets. Re Charles Stark 
Co. (No. 2), 16 I’.H. 471.

Under a reference for the winding up, the referee appointed 
a firm of solicitors to represent the general body of creditors and 
ordered that they should be notified to attend whenever he 
should direct and that their costs as between solicitor and client 
should be paid out of the assets by the liquidator. The liqui
dator was represented by another solicitor:. Held, that this class 
of order and liability was not favoured by the Courts. It should 
only be involved and attendances thereupon had, when there was 
a special reason in which the appearance of some one to repre
sent the creditors was desirable. Attendances and services of 
such solicitor should not be paid for out of the assets except where 
contemporaneously provided for by the referee and it is not pro
per practice to extend this at the close of the proceedings by 
obtaining a certificate from the referee that had he been applied 
to from time to time, he might have provided for other attend
ances and services. Re Drury Nickel Co., 16 P.R. 525.

But see now section 131(a).
The liquidator’s partner cannot act. Re Universal, etc., Co., 

23 L.T. 629.
If assets are insufficient costs incurred in a winding up rank 

after the petitioner’s costs. Re Massey, 9 Eq. 367, and after the 
costs ordered to be paid by the liquidator or out of the assets. 
Re Dominion of Canada Plumbago Co., 27 C.D. 33; and after 
the liquidator’s necessary disbursements. Re Sanitary, etc., Assn. 
(1900), 2 Ch. 289; but before the liquidator’s remuneration. 
Re Massey, supra.
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Quære as to whether the liquidator is liable personally for his 
solicitors’ costs. In England it has been held that he is not. Re 
Anglo-Moravian, 1 C.D. 130; Re Trueman, 14 Eq. 278. See also 
London Metallurgical Co. (1897), 2 Ch. 262.

The point does not seem to have been decided in Ontario.
The solicitor appointed fyles an appointment with the Master 

which has been signed by the liquidator and which may be in the 
words following :—

STYLE OF CAUSE.
I hereby appoint of the City of , solicitor, to act as

my solicitor, and law agent in connection with the winding up of the alxwe 
Company.

Dated, etc.
Liquidator.

Approved.
Master-in-Ordinary.

36. The liquidator may, with the approval of the Court, compromise 
all calls and liabilities to calls, debts and liabilities capable of resulting 
in debts, and all claims, demands and matters in dispute in any way relat
ing to or affecting the assets of the company or the winding-up of thb 
company, upon the receipt of such sums, payable at such times, and gen
erally upon such terms, as are agreed upon.

2. The liquidator may take any security for the discharge of such calls, 
debts, liabilities, claims, demands, or disputed matters, and give a complete 
discharge in respect of all or any such calls, debts, liabilities, claims, de
mands or matters. R.S., c. 129, s. 33.

The Court has no power under this section to compromise 
per se. The only power is in the liquidator with the approval of 
the Court. The scheme of compromise must be initiated or 
recommended by the liquidator. Re Sun Lithographing, 24 O.R. 
200.

In this case it was also held that there was no power in the 
Court to enforce a compromise upon a dissentient minority. 
Since that decision, however, 62 & 63 V„ c. 43, s. 3, was passed 
and the provisions are now to be found in seetion 63 and 64 ot 
the present Act. See these sections, which allow three-fourths in 
value of the creditors to force, with the sanction of the Court, 
a compromise upon the dissentient minority.



COMPROMISES. [§ 361 427

In sanctioning a compromise the Court is exercising a judicial 
discretion, and therefore evidence of propriety of the compromise 
must be produced. Ex parte Totty, Dr. & Sm. 273.

The Court, however, may act on the knowledge obtained in 
the winding up. Re Oriental Bank Corporation (No. 2), 56 
L.T. 868.

The Court may rescind a compromise made with its sanction 
if obtained by misrepresentation. Ex parte Clarke, 14 W.R. 856.

The liquidator is not obliged to consult the creditors of the 
company before applying to the Court for authority to effect a 
settlement. Morin v. Belodoau, 8 R.J.Q. 330, Q.B.

Twenty years after a compromise was made with a contribu
tory, an action was commenced against him on the ground that 
when negotiating writh the liquidator he concealed his assets. 
It was held that no concealment was proved or could be assumed 
after so long a time. Watt v. Assets Co. (1905), A.C. 317.

It is common for a contributory or debtor to endeavour to 
effect a compromise and he is generally required to make an affi
davit as to his means, and if it is desirable he can be cross- 
examined thereon. If the liquidator is satisfied to compromise 
he generally enters into a provisional agreement w’ith the con
tributory, embodying the terms of compromise and then applies 
for the approval of the Court.

The following forms may be used :—

AFFIDAVIT OF CONTRIBUTORY WITH A VIEW TO COMPROMISE.
(Style of cause.)

1. I am a contributory of the above Company and have been settled
on the list for the sum of , and the said sum has been called.

2. I am unable to pay the said sum in full.
3. The paper writing now shewn to me, and marked with the letter

A., contains a full and true account of all the property and effects, real 
and personal, which I possessed, or in which I had any share or interest 
in possession, reversion or expectancy at the date of the winding-up order 
herein on the of , and also of all such parts of my
said property as have since been sold, or contracted to lie sold, and the 
price at which such sales or contracts have been paid, and as nearly as I 
can ascertain the full and true value of all such parts thereof as still 
remain to be sold.
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4. I have no property whatsoever, real or personal, of any description, 
nor am I entitled either in possession or reversion to any share or interest 
in any property whatsoever which is not included in the said statement.

5. I have not made away with, incumbered or charged, settled or in
any manner parted with any part of my property or effects, real or per
sonal, since the winding up of the said Company on the , 19 ,
save as appears by the said account. .

6. The paper writing now produced and shewn to me, marked B.,
contains a true and just account of all sums of money received and paid 
by me since the , 19 , down to the , 19 , instant.

7. My income is derived from a salary of per annum, which
I receive from my employers, Messrs. , and such income has
not for the last two years exceeded the sum of per annum.

(And any other special clauses.)
«

AFFIDAVIT OF LIQUIDATOR AS TO PROPOSED COMPROMISE.

(Style of cause.)
1. H., of , has been settled on the list of contributories of

the above named Company in respect of shares therein, and by
an order in these matters dated, etc., a call amounting to , etc.

2. The said H. has applied to me to accept a compromise of ,
to l»e paid as follows, etc., and towards the costs of the agree
ment for the said compromise, in full discharge of his liability in respect 
of the said call , and all liability as a contributory of the said
Company.

3. I have investigated the affairs of the said H., who has made an
affidavit as to his means, dated the day of (and have
caused him to be cross-examined on such affidavit, if such i* the fact), 
and as a result of such investigation (and cross-ex imination ) it appears 
that the said H. cannot pay the said call ; and I believe that I cannot ob
tain by process of execution as much as I shall by the said compromise. 
I believe that it will be beneficial to the said Company that the said com
promise shall be accepted.

AGREEMENT WITH CONTRIBUTORY FOR COMPROMISE.
(Style of cause.)

Memorandum of agreement entered into this day of ,
19 , between R.P.H., of, etc., the liquidator of the above-named Company 
of the one part, and S.B., of, etc., one of the contributories of the said 
Company of the other part.

Whereas the said S.B. has been settled on the list of contributories 
of the said Company as a contributory in respect of shares in the
said Company ; and whereas by an order made by the High Court of Jus
tice dated the day of ,19 , a call of $ per
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share was made on all the contributories of the said Company, and there 
is now due from the said S.B. to the said Company the sum of $ 
in respect of the said call. And whereas the said S.B. has proposed to pay 
the said liquidator the sum of $ by way of compromise and in
satisfaction and discharge of the said sum of $ and of all lia
bility whatsoever as a contributory of the said Company. And whereas 
the said liquidator, having investigated the affairs of the said S.B. and 
believing that such compromise will be !>eneflcial to the said Company, 
hath in exercise of the power for that purpose given to him by the above 
statute agreed to accept the same, subject to the sanction of the Master- 
in-Ordinary and to the conditions and agreements hereinafter contained. 
And the said Master in-Ordinarv having sanctioned the said compromise 
and having approved of this indenture as testified by his signature in the 
margin hereof. Now it is hereby agreed by and between the said parties

1st. That the said liquidator shall before the day of
next apply to the said Master-in-Ordinary to sanction this agreement of 
compromise.

2nd. That upon this agreement being sanctioned by the said Master, the 
said S.B. shall, within days next after such sanction, pay to
the said liquidator the said sum of $ and when thereto required
shall do and execute all such acts and deeds as may be necessary for trans
ferring or surrendering and releasing to the said liquidator on behalf of 
the said Company or in such manner as the said Master may direct, the 
said shares held by the said S.B. in the said Company and all claim and 
demand whatsoever which the said S.B. has or may have against the 
said Company in respect of the said shares, or the distribution of the 
assets of the said Company or otherwise howsoever.

3rd. That the said sum of $ and the transfer or surrender
and release of the said shares and interests of the said S.B. as aforesaid, 
shall be accepted by the said liquidator as and shall be deemed and taken 
to give to the said S.B. a full and complete discharge from all calls and 
liabilities, claims and demands whatsoever, which the said Company or the 
said liquidator thereof, now has or may hereafter have or be entitled to 
against the said S.B. in respect of his being or having been the holder of 
the said shares or otherwise as a contributory of the said Company.

4th. That in case this agreement shall not be sanctioned by the said 
Master it shall cease and determine and the said liquidator and the said 
S.B. shall be remitted to their original rights with respect to each other, 
as if this agreement had not been entered into.

5th. That in case this agreement shall be sanctioned by the said Master 
and the said S.B. shall not in all respects perform the same on his part, 
the said liquidator shall be at liberty, with the sanction of the said Master 
and without notice to the said S.B., to enforce the performance thereof, 
or, with the like sanction to give notice to the said S.B., that he abandons
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this agreement whereupon the same shall cease and determine and the 
said liquidator shall be entitled to proceed against the said S.B. to enforce 
payment of the full sum of $ or so much thereof as shall then
remain due and unpaid, as if this agreement had not been entered into.

As witness, etc., R.P.H.
Witness Liquidator.

8.B.

CONFIRMATION OF AGREEMENT FOR COMPROMISE.

( Style of cause. )
Upon the application of , liquidator, it is ordered that the

conditional agreement dated, etc., and made, etc., for the compromise of 
the debt of $ , due from the said X., (as a contributory of the
above-named Company) be confirmed and carried into effect.

37. The liquidator may, with the approval of the Court, make such 
compromise or other arrangement with creditors or persons claiming to 
be creditors of the company as he shall deem expedient. R.S., c. 129, s.
61.

Any compromise which is made under this section is generally 
in reference to the amount of the claim for which the creditor is 
to rank. It would be under only the most exceptional circum
stances that the amount of the dividend to be paid a certain 
creditor would be fixed before the general dividend was decided 
upon.

There are so many different circumstances under which the 
liquidator desires to compromise a creditor’s claim that a form 
is of little service. Usually the liquidator fyles an affidavit 
setting out the facts, and if approved by the Master the claim 
is admitted to rank for the amount fixed, no special order being 
taken out.

38. The Court may provide, by any order subsequent to the winding-up 
order, that the liquidator may exercise any of the powers conferred upon 
him by this Act, without the sanction or intervention of the Court. 52
v. • m, •. is.

An order is very rarely made under this section, the Court 
preferring to retain a general control of proceedings. See notes 
to section 34.

39. The Court may appoint, at any time when found advisable, one or 
more inspectors, whose duty it shall be to assist and advise the liquidator 
in the liquidation of the company. 62-63 V., c. 42, s. 1.
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It is not usual in ordinary liquidations to appoint inspectors. 
However, when the liquidation is complicated or involves the 
disposal of a large business, inspectors have frequently been 
appointed, whose knowledge of the technical features of the 
business or the peculiar situation of the company being wound 
up was such as to be of assistance to the liquidator.

An inspector cannot become the purchaser of the company’s 
assets either directly or indirectly or derive any profit out of 
the winding up or receive any remuneration without the sanc
tion of the Court obtained before the business is commenced 
from which the profit is derived. This consent cannot be given 
otherwise. Ex parte Gallard (1896), 1 Q.B. 68.

An inspector appointed in liquidation proceedings under the 
Winding-up Act is in a fiduciary position as regards the disposal 
of the assets and cannot, without the consent of all persons in
terested, become the purchaser thereof. In re Canada Woollen 
Mills, Limited, Long’s Appeal, 9 O.L.R. 367.

40. The liquidator shall be paid such salary or remuneration, by way 
of percentage or otherwise, as the Court directs, upon such notice to the 
creditors, contributories, shareholders or members, as the Court orders.

2. If there is more than one liquidator, the remuneration shall be dis
tributed amongst them in such proportions as the Court directs. R.S., 
c. 129, e. 28.

In fixing the liquidator’s remuneration it is proper to take 
into consideration amounts adjusted or set-off, but not actually 
received by the liquidator. The amount allowed should be 
equally spread over the whole period of the liquidation so as to 
secure vigilance and expedition at all stages of the liquidation as 
well as proper distribution among the liquidators if there are 
more than one. It is not proper to pay a large part of the com
pensation at an early stage of the liquidation. In re Central 
Bank, Lyle’s Claim, 22 O.R. 247.

The general rule is to allow a liquidator a commission upon 
the corpus which is finally distributed by him, such commission 
being paid when the distribution of the corpus takes place from 
time to time and he is further allowed a reasonable annual allow-
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ance for care and management. The Court may, instead of fix
ing the remuneration by way of |>ercentage, allow one lump sum, 
to include and cover the percentages upon the receipts and dis
bursements of the corpus and the allowance for the care and 
management of the estate. The usual commission allowed for the 
receipts and disbursements of the corpus of an estate is five per 
cent, exclusive of the annual allowance for care and management, 
but each case must depend upon its own circumstances. ICe 
Farmers Loan and Savings Company, 3 O.W.R. 837.

In England the liquidator is paid according to a fixed scale 
at the rate of so much per hour for work done. Here we have 
no such regulation and the percentage basis rules. Although 
there is no fixed percentage the usual course is to allow five per 
cent. The liquidator is also entitled to receive his disbursements 
in full.

The liquidator cannot charg- in his disbursements, the prem
ium paid by him on the bond filed by him as security for his 
proper distribution of the estate. This is the ordinary practice, 
although there is no direct authority.

The section intends that the remuneration is not necessarily 
to be increased because three liquidators are to be paid instead 
of one. The recompense for services under the Act is properly 
one, based chiefly upon consideration of the time occupied, the 
work done, the responsibility imposed and being fixed it will go 
to the liquidator or if more than one it will be distributed 
amongst them. Re Central Bank, 15 O.R. 309.

In England under section 18 of the first schedule to the Act 
of 1890 the Court may refuse to allow any remuneration to a 
liquidator who has solicited proxies to aid him in his appoint
ment as liquidator. No such provision is contained in our Act, 
although the Court does not favour such proceedings as a liqui
dator canvassing for votes.

As to priority of the liquidator’s remuneration when there 
is a deficiency of assets, see Re London Metallurgical Co. (1895), 
1 Ch. 758, and Re Sanitary Burial Assn. (1900), 2 Ch. 289, and 
cases cited under section 35, supra.
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Where there are mortgages or debentures existing against the 
assets the rights of encumbrancers are in priority to the remuner
ation of the liquidator. Re Oriental Hotels, 12 Eq. 126.

41. The Court shall determine the remuneration, if any is deemed just, 
of the inspector or inspectors. 62-63 V., c. 42, s. 2.

42. The liquidator shall deposit at interest in some chartered bank or 
post office savings bank, or other Government savings bank, designated by 
the Court, all sums of money which he has in his hands belonging to the 
company, whenever and so often as such sums amount to one hundred dol
lars. R.8., c. 129, s. 35.

In the order appointing the permanent liquidator it is usual 
to insert a clause naming the bank in which deposits are to be 
made. See form of order, supra, page 402.

43. Such deposits shall not be made in the name of the liquidator in
dividually, on pain of dismissal; but a separate account shall be kept for 
the company of the moneys belonging to the company in the name of the 
liquidator as such liquidator. R.S., c. 129, s. 36.

Deposits are usually made to the credit of A. B., liquidator 
of the company.

44. The liquidator shall, within three days after the date of the final 
winding up of the business of the company, deposit at interest in the bank 
appointed or designated, as hereinbefore provided, any money belonging 
to the estate then in his hands not required for any other purpose auth
orized by this Act, with a sworn statement and account of such money, 
and that the same is all that he has in his hands. R.S., c. 129, s. 40.

45. In case any liquidator shall not, within three days after the date of 
the final winding up of the business of the company, deposit in the bank, 
appointed or designated as hereinbefore provided, any money belonging to 
the estate of which he is such liquidator, then in his hands, he shall be 
deemed a debtor to His Majesty for such money, and may be compelled as 
such to account for and pay over the same. R.S., c. 129, s. 40.

46. If at any time there is no liquidator, all the property of the com
pany shall be deemed to be in the custody of the Court. R.S., c. 129, s. 
25.

Note that as in the case of the liquidator, there is nothing in 
this section vesting the company’s property in the Court. The 
title to the property always remains in the company, but the

28—COMPANY LAW,
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property is in the custody of the liquidator or the Court until 
sold.

47. Whenever a company is being wound up, and the realization and 
distribution of its assets has proceeded so far that in the opinion of the 
Court it becomes expedient that the liquidator should be discharged, and 
that the balance remaining in his hands of the moneys and assets of the 
company can be better realized and distributed by the Court, the Court 
may make an order discharging the liquidator, and for payment, delivery 
and transfer into Court, or to such officer or person as the Court may 
direct, of such moneys and assets, and the same shall be realized and dis- 
trib ited, by or under the direction of the Court, among the persons entitled 
thereto, in the same way, as nearly as may be, as if the distribution were 
being made by the liquidator.

2. In such case the Court may make an order directing how the books, 
accounts and documents of the company and of the liquidator may be dis
posed of, and may order that they be deposited in Court or otherwise dealt 
with as may be thought fit. 55-56 V., c. 28, s. 2.

It seems peculiar that there is no provision other than this 
section in the Act providing for the discharge of the liquidator, 
and this section is rarely acted upon. The general case is for the 
liquidator to complete the winding up, distribute the assets and 
obtain his discharge from the Court, and the cancellation and 
delivery up of his bond. This is the practice, although, as stated, 
there is no provision in the Act governing or providing for it. 
The liquidator passes his accounts in the ordinary manner of an 
administrator upon notice being given to all parties interested, 
i.e., creditors, contributories, etc., and upon the accounts being 
passed and dividend declared the liquidator proceeds to pay 
the dividends and upon producing to the Master vouchers for 
the payment of the dividends the liquidator is discharged.

Notice of passing accounts is given usually by advertising ; 
and the Master may also direct a copy to be served on each 
creditor and contributory which is done usually by mailing. A 
form of notice is as follows :—

' . NOTICE OF PASSING LIQUIDATOR'S ACCOUNTS, ETC.
(Style of cause.)

Take notice that the undersigned has appointed the day of
, 19 , at the hour of o'clock, In the noon, at his

Chambers, Oegoode Hall, in the City of Toronto, to pass the liquidator's
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accounts, declare the final dividend, settle the liquidator's remuneration, 
direct taxation of costs and settle report herein.

Dated this day of 19 .
Master-in-Ordinary.

After accounts have been passed, dividend declared, etc., the 
liquidator sends out cheques for dividends to the creditors whose 
claims have been admitted or proved. He then presents the paid 
cheques to the Master who directs his discharge and the can
cellation of his bond. In case any cheques have been issued and 
not cashed within a reasonable time the liquidator may take 
advantage of section 136.

LIQUIDATOR’S AFFIDAVIT ON PASSING ACCOUNTS.

(Style of cause.)
I, etc.,
1. That I am liquidator of the above Company duly appointed by the

order of , Esquire, official referee.
2. That now shewn to me and marked Exhibit “A” to this my affidavit 

is a true and correct account of my dealings with the assets of the said 
Company and correctly sets out my dealings with same.

3. The only assets of the above Company which came into my hands 
on my appointment as Permanent Liquidator were the stock and real 
estate of the said Company and there was no cash on hand or other assets 
of the said Company at that date.

4. As shewn in said Exhibit “A” the total amount realized from the
sale of the real estate and stock was $ and I have also caused
to be collected the sum of $ , the balance due by various con
tributories for unpaid stock subscribed and which amount of $
is the total amount received by me for unpaid stock subscriptions.

5. The disbursements which I have made in connection with the winding
up of the said Company total $ , as shewn in said Exhibit “A.”

6. The amount is made up of the following payments:
(а) $ paid the Bank under order of the official referee

herein, for w’hich payment was received the securities held by the
Bank and valued by them at the said sum.

(б) The sum of $ paid representing the costs
of ’s solicitors and paid to them under an order of the said
official referee herein.

(c) The sum of $ for rent.
(d) The sum of $ for taxes and insurance.
(e) The sum of paid of which

were the costs of the Company payable under the winding-up order, the
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remaining $ being the costa of on taxation herein,
payable under the direction of the said official referee.

(/) The sum of $ being the liquidator’s travelling expenses

(g) The sum of $ which I paid under a taxing officer’s cer
tificate to my solicitors for services rendered in the winding up of the 
estate, and the sum of $ paid to , Esquire, official
referee, on account of his fees.

7. That set out in the said schedule is the sum of $ being
the amount realized by me on the securities purchased from the
Bank for $

8. Tlie disbursements in paragraph five are my total disbursements in
connection with the estate and deducting this amount from the total 
amount of assets received by me, there is left in my hands for pay
ment to creditors the sum of $ .

9. The only remaining assets in my hands are certain of the securities 
above mentioned, and which were purchased by me from the
Bank and which securities I have been unable to realize upon. So far as 
I can ascertain the debtors are worthless and it would be a useless expense 
to the estate to take legal proceedings against them. The said securities 
have been passed upon by the official referee.

Sworn, etc. \

ORDER MADE ON PASSING ACCOUNTS.
(Style of cause, etc.)

Pursuant to the orders made herein by the Honourable and
dated the day of 19 , whereby it was ordered
that the Company, Limited, should be wound up and it was
referred to me to appoint a permanent liquidator and to take all 
necessary proceedings for and in connection with the winding up of the 
said Company, I hereby certify and report:—

1. That on the day of 19 , I appointed
Esquire, of the City of Toronto, in the County of York, liquidator of the 
Company, he having given security to my satisfaction.

2. That the assets of the said Company were disposed of by the said
liquidator with my approval and the sum of $ realized there-

3. That the sum of was realized from contributories liable
for unpaid stock.

4. That the sum of was realized from certain securities taken
over by the liquidator from the Bank with my approval for
the sum of $ the amount at which the said securities were valued
by the said bank.
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5. That the amounts referred to in the next three preceding paragraphs 
together constitute the total amount of the assets of the above Company, 
realized by the liquidator.

6. That the amount of unsecured claims against the said Company which 
have been admitted by the liquidator with my approval is $

7. That the claim of the Bank referred to in the fourth
paragraph hereof was the only secured claim against the said Company.

8. That the preferred claims for wages and rent admitted and paid by 
the liquidator with my approval amounted to $

8. That the disbursements of the said liquidator passed before me 
amounted to the sum of $

10. That I have allowed to the said liquidator as remuneration for his 
services the sum of $

11. That I have allowed for subsequent fees, costs and disbursements 
the sum of $

12. That after all proper deductions have been made I find that there
is the sum of $ in the liquidator's hands available for distri
bution.

13. That I have directed a dividend of cents on the dollar
to be paid to the creditors of the said Company whose claims have been 
admitted by the liquidator with my approval and whose claims are re
ferred to in the 6th paragraph hereof, the total amount of the dividend 
being $

Dated at Toronto this day of 19

ORDER DISCHARGING LIQUIDATOR.
(Style of cause.)

Upon the application of the liquidator herein, and upon
hearing the proceedings and evidence in this matter, and it appearing 
that the said has accounted for all moneys received by him and
has paid all accounts and dividends ordered except as to certain small 
sums amounting to the sum of $ mentioned in his accounts herein
and for which it appears that he has issued cheques to the several parties 
mentioned in said accounts;

It is ordered that the said be and he is hereby discharged from
further liability and from his office as such liquidator;

And it is further ordered that the bond given by him on his appointment 
as such liquidator be delivered to him, cancelled and discharged.

And it is further ordered that in case the cheques for the several sums 
amounting to the said sum of $ be not presented to the
Bank within three years from the date of this order the said bank shall 
at the end of the said three years pay over the same or so much thereof 
as shall be then remaining in the said bank unclaimed with the accrued 
interest thereon to the Minister of Finance pursuant to the 136th section 
of the above Act.
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48. As soon as may be after the commencement of the winding up of a 
company the Court shall settle a list of contributories. R.S., c. 129, s. 
42.

The practice in Ontario is that the liquidator examines the 
books of the company and prepares a list of all the parties who, 
he considers, are liable to contribute in respect to unpaid bal
ances on stock distinguishing under section 49, those who are 
liable in their own right from those who are liable as represent
ing others, or liable for the debts of others. This list is verified 
by the liquidator’s affidavit and brought in to the Master. On 
the liquidator’s ex parte application the Master makes an order 
directing each of the contributories, if he desires to contest the 
liquidator's claim to settle him upon the list, to file and deliver 
by a certain date a statement in writing of his objections to 
being placed on the list, and to appear before the Master on a 
subsequent named day and shew cause rçhy he si. mid not be 
placed on the list. In default of the appearance of a contribu
tory he is settled on the list on the liquidator’s own shewing. If 
any contributories appear the Master proceeds to try their cases 
at once, or on a subsequent fixed day and give judgment accord
ing to the merits of each case. When the last case has been dis
posed of the Master makes his report, which report is filed and 
notice of filing is served on each contributory. At the expira
tion of fourteen days the report becomes absolute under consoli
dated rule 769, unless the contributory appeals. The liquidator 
may issue execution on this report if necessary. Sometimes an 
individual report is made in each case, filed and notice of filing 
served.

If a contributory successfully resists the liquidator’s claim 
to settle him on the list he usually gets his costs. Gower’s 
Case, 6 Eq. 77.

49. In the list of contributories, person» who are contributories in their 
own right shall be distinguished from persons who are contributories as 
representatives of or liable for the debts of others. R.S., c. 129. s. 43.

50. It shall not be necessary, where the personal representative of any 
deceased contributory is placed on the list, to add the heirs or devisees of
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such contributory, but such heirs or devisees may be added as and when 
the Court thinks fit. R.S., c. 129, s. 43.

AFFIDAVIT OF LIQUIDATOR VERIFYING LIST OF 
CONTRIBUTORIES.
(Style of cause, etc.)

I, etc.
1. That I am the liquidator of the above named Company.
2. That the paper writing now shewn to me and marked Exhibit “A” 

contains a list of the contributories of the said Company who are contri
butories in their own right made up by me from the books and papers of 
the said Company together with their respective addresses and the number 
of shares attributed to each so far as I have been able to make up or ascer
tain the same.

3. That the paper writing now shewn to me and marked Exhibit “B” 
contains a list of the contributories of the said Company who are represen
tatives of or liable for debts of others, made up by me from the books and 
papers of the said Company together with their respective addresses and 
the number of shares attributed to each, so far as I have been able to 
make up or ascertain the same.

4. That contained in said Exhibits “A” and “B” is a true and accurate 
list of the contributories of the said Company so far as I have been able 
to make up and ascertain the same.

6. The amounts appearing in the columns in said Exhibits “A” and “B” 
headed “Amount unpaid” is the amount unpaid upon the shares held by 
the several persons named as contributories in the said lists respectively.

In ordinary liquidations it is necessary that all unpaid bal
ances on stock should be paid up at once and it is accordingly 
advisable to include this clause :—

6. It is necessary for the purpose of liquidating the liabilities of the 
said Company to its creditors (and of adjusting the rights of the contri
butories among themselves) that all of the amounts appearing to be unpaid 
upon the shares held by the several persons named in said Exhibits “A” 
and “B” should be forthwith paid up by them respectively.

EXHIBIT “A.”

N«ne. Address. Description. N imber of
K ’ res. Amount

unpaid.
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EXHIBIT “B.”

Address. Description. In what charac
ter included. SËZ. Amount

unpaid.

(The persons set out in Exhibit “B” are executors and ad
ministrators of deceased shareholders and assignees for the 
benefit of creditors of insolvent shareholders or liquidators of 
insolvent company shareholders, etc. It is to be remembered that 
where shares are held by A. in trust for B. the latter is not a 
contributory. King’s Case, 6 Ch. 196.)

ORDER DIRECTING CONTRIBUTORIES To' SHEW CAUSE WHY 
THEY SHOULD NOT BE SETTLED ON LIST.

Upon the application of the liquidator and upon reading his affidavit 
filed, and upon hearing counsel for the liquidator.

1. It is ordered that each of the parties named in the list of contribu
tories this day filed in the office of the Master in Ordinary, a copy of 
which list is attached as a schedule hereto, do attend before the said 

Master in Ordinary at his Chambers, at Osgoode Hall, in the City of To
ronto, on the day of ,19 , at the hour of eleven
o’clock in the forenoon, and shew cause why each of the said parties so 
named in the said list, should not be settled on the list of contributories, 
and held to be a shareholder and contributory of the said Com
pany, Limited, for the number of shares and amount due thereon as set 
out in the said list so filed.

2. And it is further ordered that the said list of contributories be then 
settled and also the amounts due from each of the parties named in the 
said list as such contributories, or for which each of the said parties is 
liable as a shareholder in respect of the shares held by him as stated in 
such list.

3. And it is further ordered that in case any of the said persons named
in the said list shall desire to contest the entry of his name on said list, or 
his liability in respect to the said number of shares, or in respect to the 
amount set out in the said list of contributories, he shall file in the office 
of the Master-in-Ordinary, at Osgoode Hall, Toronto, and also serve on the 
liquidator or his solicitors on or before the day of
19 , a* statement in writing setting forth his grounds of objection and
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defence to the said list and his being settled on the said list and liable as 
a contributory as aforesaid.

4. And it is further 01 lered that in case any of the said parties named 
on the said list and served as aforesaid shall refuse or neglect to serve a 
statement of objections and defence as aforesaid or to attend before the 
said Master-in-Ordinary at the time and place aforesaid, each said party 
shall be held to have admitted his liability as such contributory for the 
amount claimed against him on the said list, and that the said liquidator 
shall be entitled to judgment therefor and to issue proper writs of execu
tion against the goods and chattels and lands of each of the said contribu
tories, or such process as may be awarded for the collection of the said 
amounts, and that the said liquidator shall be entitled to take all other 
and necessary proceedings against the said parties without any further 
notice or service upon the said party so refusing or neglecting as aforesaid.

5. And it is further ordered that each of the said parties be served 
with a copy of the winding-up order and of the order of reference herein 
and of this order, and the schedule hereto attached, and such service may 
be made by mailing the same by registered mail in the Toronto General 
Post Office addressed to each of the said parties respectively, at their last 
addresses which appear in the books of the said Company.

STATEMENT OF CONTRIBUTORIES’ OBJECTIONS.
(Style of cause, etc.)

A.B., one of the contributories named in the list of contributories, filed 
by the liquidator in the office of the Master-in-Ordinary in this matter ob
jects to his name being settled on the said list and asks that the same be 
struck off on the following amongst other grounds:

1. The said A.B. never applied for shares in the said Company.
2. No shares were ever allotted to him.
3. If allotted, no notice of allotment was given to the said A.B.
4. The meeting of directors at which certain shares of stock are alleged 

to have been allotted to A.B. was an irregular meeting not duly constituted 
and the allotment of the said shares is irregular.

6. The directors who purported to allot certain shares of stock to A.B. 
were not the duly elected directors of the Company.

6. The application for shares made by A.B. was subject to a condition 
which has not been performed and he never became a shareholder in the 
said Company, etc., etc.

(It is well to state all possible objections to the entry of the name on 
the list, setting them out in a brief, concise manner and concluding by ask
ing that the liquidator be ordered to pay the contributories’ rosts.)

REPORT SETTLING LIST.
(Style of cause.)

Pursuant to the winding-up order herein dated the of
19 , whereby it was among other matters referred to me to settle the list
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of contributories of the above named Company, having been attended by 
the solicitor for the liquidator, the solicitor for several contributories men
tioned in schedule “A” hereto, excepting said appearing before
me in person, and the several contributories mentioned in schedule “B” 
hereto failing to attend before me although having been duly served with 
the winding-up order and the notice given pursuant thereto, as has been 
made to appear to my satisfaction :

1. I find and certify that the several persons named in the schedule 
“A” are contributories in respect of the amounts set opposite their respec
tive names in said schedule “A.”

2. And I further find and certify that the several persons named in the 
schedule “B” hereto are contributories in respect of the number of bhares 
and for the amounts set opposite their respective names in said schedule

3. I further find and certify that the several persons named in schedule 
“C” hereto have been represented before me by solicitors, and that I find 
them to be contributories in respect of the amounts (also set out in said 
schedule) set opposite their respective names.

4. And I make this report reserving the settlement of further or addi
tional list of other contributories for another réport.

Master-in-Ordinary.

ORDER OF REMOVAL FROM LIST OF CONTRIBUTORIES.

(Style of cause, etc.)
Pursuant to the winding-up order herein dated the day of

19 , whereby it was among other matters referred to me to 
settle the list of contributories of the above named Company, I was at
tended by the solicitors for the liquidator and the solicitors for A.B. 
a contributory mentioned in the list of contributories filed in my 
office by the liquidator of the above named Company on the 
day of 19 , and upon hearing the evidence adduced and the
argument of the solicitors for the liquidator and for the said contributory, 
I directed that this cause should stand over for judgment, and the same 
coming on this day for judgment;

1. I hereby certify and. report that the said application be and the 
same is hereby dismissed and that the name of the said A.B. be and the 
same is hereby struck off the list of contributories of the said Company.

2. And I do further certify and report that the costs of the said A.B. 
of the said application be paid by the liquidator to him out of the assets 
of the said Company forthwith after taxation.

51. Every shareholder or member of the company or his representative, 
shall be liable to contribute the amount unpaid on his shares of the capi
tal, or on his liability to the company, or to its members or creditors, 
as the case may be, under the Act, charter or instrument of incorporation 
of the company, or otherwise. ,
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2. The amount which he is liable to contribute shall be deemed an 
asset of the company, and a debt due to the company, payable as directed 
or appointed under this Act. R.S., c. 129, s. 44.

When notice has been served upon each contributory and 
days named for the trial vf the cases as indicated in the notes 
to section 48, the Master proceeds to try each case. The trials 
are conducted in the same manner as other proceedings before 
the Master. Either party may summon witnesses to attend by 
service of a subpoena, and oral evidence is taken under oath. See 
section 115. The Mastei’s order has the force of a judgment. 
See section 112. The order is filed as a report, notice of filing 
served, and it becomes absolute in fourteen days if not appealed 
against. See Consolidated Rules Nos. 693, 694 and 769.

There is no provision in the Act for discovery as between 
the liquidator and a contributory and it is submitted that the 
right to discovery does not exist in these cases. It is otherwise 
in England. See Palmer, 8th ed., vol. II, p. 140.

After a winding-up order is made, the power of collecting 
the assets of the company is vested solely in the liquidator; a 
judgment creditor of the company cannot then take proceedings 
against a shareholder for unpaid calls. Shaver v. Cotton, 23 
A.R. 426 ; Re Bolt and Iron Co., 10 P.R. 437 ; Bank of Ilochelaga 
v. Cartli. 2 M L K. 20L

When proceedings are taken by the liquidator and are un
successful costs may be awarded against him. Re Bolt and Iron 
Co., 10 P.R. 437.

A contributory is not allowed to set up all defences against 
the liquidator which he might have been allowed to set up 
against the company in an action for calls. The liquidator 
represents the creditors as well as the company, and the rights 
of the creditors must be considered. Re Central Bank, Hender
son’s Case, 17 O.R. 110. See this point more fully considered, 
infra.

This section has no application to any liability which is not 
one of a shareholder or member as such. Re Wiarton Beet Sugar 
Co., Freeman’s Case, infra.
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The onus of proof that a person is a shareholder and is liable 
to contribute to the assets of the company on a winding-up is 
upon the liquidator. Per Meredith, T.A., in Re Canadian Tin 
Plate Co., 12 O.L.R. 591, at p. 601.

It is submitted that this onus is satisfied by the liquidator 
if he shews that the alleged contributory has been treated in the 
company’s books as a shareholder ; and that the onus is then cast 
upon the contributory to shew that he is not a shareholder. See 
Knight's Case, 2 Ch. 321 ; Re Great Northern Sal' 44 C.D. 472, 
and Hill's Case, 10 O.L.R. 501. See also, Re London Speaker 
Co., 16 A.R. 508, at p. 514.

The deft nces most commonly raised by contributories may 
be classified as follows :—

1. Subscription induced by fraud, misrepresentations, etc.
2. No binding contract to take shares.
3. Shares transferred, and transfer registered, or not regis

tered through default of company.
4. Shares paid for in full,

(a) In cash.
(b) Li property.
(c) In services.

5. Shares forfeited befor Ending-up order made.
These defences will be idered in their order.
1. Subscription induced by fraud, misrepresentations, etc.
The broad statement may be made that this Is no defence 

whatever, unless an action has been begun before the date of 
the winding-up order to set aside the contract to take shares on 
the ground of fraud, misrepresentations, etc.

After the winding-up order is made a shareholder cannot 
evade liability by setting up misrepresentation or fraud in the 
purchase of his shares. Proceedings to set the contract aside 
must be taken before the making of the winding-up order to be 
effectual. Re The London Speaker Printing Company, Pearce's 
Case, 16 A.R., at p. 513.

The defence is of no avail unless the contract was effectually 
repudiated before the commencement of the winding-up. Oakei
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v. Turquand, 2 ILL. 325. Re Scottish Petroleum, 23 C.D. 413, 
and this is so even though the misrepresentation was contained 
in a prospectus issued by promoters before incorporation. Re 
Karbcrg’s Case (1892), 3 Ch 1

But if in an action for calls before the winding up, the share
holder counterclaims for rescission on the ground of fraud, 
misrepresentation, etc., he can obtain all relief in the winding 
up which he could have obtained in the action. Re Packenham 
Pork Co., 6 O.L.R. 582. And this is so even though the counter
claim is not delivered before the commencement of the winding 
up, where the shareholder in opposing a motion for speedy judg
ment files an affidavit stating that he intends to counterclaim 
for rescission and he is given leave to defend on that ground. 
Bi WhUtUy (1900), l Ch. 805.

Note, that in the London Speaker Case, it is said that the 
proceedings must be taken before the date of the winding-up 
order, while in Oakes v. Turquand, the commencement of the 
winding up is set as the proper time. The point has not been 
squarely up for decision here, but it would seem that the latter 
is preferable having in view section 21.

2. No binding contract to take shares.
The defences under this heading may be sub-divided as fol

lows :—
(a) No offer.

• (b) No acceptance.
(c) Offer withdrawn before acceptance.
(d) Offer subject to a condition which has not been ful

filled.
(e) Offer accepted with a condition which was not ac

cepted by shareholder.
Dealing first with the defence of no offer to take shares.
Reference may be had generally to the title, Subscription and 

Allotment, ante, p. . It is there stated that persons may be
come shareholders in various ways :—

1. By subscribing to the memorandum of agreement filed on 
incorporation.
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2. By applying to the company for shares and receiving 
notice of allotment after such allotment has been made or some
thing amounting to notice of the acceptance of the application.

3. By taking a transfer of shares from a shareholder and 
being registered in respect of such shares in the stock register 
of the company.

4. By registration in succession to a deceased or insolvent 
shareholder.

5. By estoppel, as by receiving and retaining a certificate 
of shares and attending meetings or receiving dividends in 
respect of same; by allowing one’s name to appear on the regis
ter of shareholders or by acting as a director of the company 
without the necessary qualifying shares.

(a) No offer.
Applications for and allotment of shares must be treated upon 

the same principles as ordinary contracts between individuals. 
ft ebb’s Case, 4 Eq. 9; Gunn’s Case, 3 Ch. 40; Pellatt’s Case, 2 
Ch. 527 ; Re Canadian Tin Plate Co., 12 O.L.R. 594, at p. 600.

The ordinary law of contracts accordingly applies to all 
cases of shareholders’ liability, including the law of estoppel.

The offer for shares need not be in writing ; nor need it be 
a formal offer. The company may make the offer as by alloting 
shares to a person and if, after it is brought to his notice, he 
does not repudiate them, but rather, has voted as a shareholder, 
he will be held liable. Re Standard Fire, 12 A.R. 486.

If a shareholder attend and vote at a meeting of the company 
after he has knowledge that he has a right to repudiate his con
tract to take shares, and before he has issued a writ to cancel 
his contract, he thereby affirms the contract and loses his right 
to repudiate. Re Sharpley v. Louth, 2 C.D. 663.

The mere fact that a person’s name appears in the register 
of shareholders is not sufficient to render him liable. Oakes v. 
Turquand, 2 H.L. 325. But if it can be shewn that he assented 
to his name being on the register as by keeping his certificate, 
receiving dividends, voting or otherwise acting as a member, he 
will be held liable, ftindley’s Case (1896), 2 Ch. 121.
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Some authority from a contributory for the placing of his 
name in the register must be shewn, lie Scottish Petroleum Co., 
23 C.D. 413; or subsequent ratification. Challis1 Case, 6 Ch. 266.

There is, of course, no offer to take shares binding upon the 
contributory, if the person who made the offer had no authority 
so to do. Ormerod’s Case (1894), 2 Ch. 474. Unless the agent 
had ostensible authority or the act was subsequently ratified. 
Bentley’s Case, 69 L.T. 204.

An offer to take shares may be made by a person signing a 
memorandum of agreement referred to in the Ontario Companies 
Act, section 3 and 4, etc., and the Dominion Companies Act, 
section 5, etc., either before or after incorporation and without 
anything more being done he will be regarded as a shareholder 
and liable to pay the amount subscribed, granting, of course, 
that the company has been actually incorporated.

This arises from the fact that as stated by Boyd, C., in Re 
Queen City Refining Co., 10 O.R. 264, “the Act really contem
plates two modes of acquiring stock, one by subscription and the 
other by allotment.”

The Ontario Companies Act, section 3, provides that all 
those who petition for a charter and “any others who have or 
may thereafter become subscribers to the memorandum of agree
ment hereafter referred to” shall be “a body corporate and 
politic,” etc.

It is to be noted that the Dominion Companies Act is slightly 
different from this. It provides that a charter may be granted 
to those persons who apply therefor, “constituting such persons 
and others who have become subscribers to the memorandum of 
agreement hereinafter referred to and who thereafter become 
shareholders in the company thereby created a body corporate 
and politic,” etc.

The Dominion Act, therefore, expressly recognizes that per
sons may become shareholders without signing the memorandum 
of agreement, while the Ontario Companies Act does not. In 
the old Ontario Companies Act, in section 2, the definition of 
shareholder was contained stating that shareholder shall mean
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“every subscriber to or holder of stock in the company and shall 
extend to and include the personal representatives of the share
holders.” The present Dominion Act contains the same defini
tion, but there is no definition whatever in the present Ontario 
Act. It, therefore, may be open to some question as to whether 
a person can become a shareholder in a company incorporated 
under the Ontario Companies Act unless he signs the memoran
dum of agreement referred to in the Act. But see Re London 
Speaker Co., infra.

It is submitted, however, that it is clear that those persons 
who subscribe to the memorandum of agreement before incor
poration are now liable as shareholders without any further act 
of the directors. It was held in Re London Speaker Co., 16 
A.R. 508, that where a person before incorporation signs an 
agreement to take stock he does not becohie liable as a share
holder without anything further being done. That decision, 
however, was under the old Companies Act before its amend
ment, which provided that only those who petition for the 
charter, and others who may become shareholders in the company 
should be constituted a body corporate and politic, etc., and 
furthermore, the agreement signed in that case was not an agree
ment provided by the Act. A perusal of the judgments of Bur
ton, J.A., and Osler, J.A., in that case, will shew clearly that the 
Court was of the opinion that those who had signed the 
memorandum of agreement referred to in the Act, would become 
shareholders without allotment. It is submitted, however, that 
in view of this case, even under the present Acts, a person who 
signs an agreement in the form other than that given by the 
Ontario Act or Dominion Act, prior to incorporation, will not 
become a shareholder unless there is allotment of stock and 
notice to him in the ordinary way.

And see now Modern Bedstead Co. v. Tobin, 12 O.W.R. 22.
Those persons who are named in the charter of a company 

as shareholders are liable for the stock stated in the charter to 
be held by them, and no further act of the directors is neces
sary. Re Ilaggert Bros., 19 A.R. 582.
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The Statute of Limitations does not begin to run against a 
company until a call is made and notice given and, accordingly, 
persons named in the charter issued in 1880 as shareholders, 
were, in 1891, held liable, no call having been made in the mean
time. Ibid.

It would appear that those persons who sign the memoran
dum of agreement referred to in the Companies Act after in
corporation are liable without allotment. See judgment of 
Burton, J.A., in Re London Speaker Co., 16 A.R. 508, at p. 513, 
explaining the decision of Boyd, C., in Re Queen City, 10 O.R. 
264.

A person signed the memorandum of agreement and stock 
book upon the incorporation of the company, subscribing for 
$2,200 worth of stock, and he was named in the charter as a 
provisional direct r. He was subsequently elected president of 
the company. No shares were ever allotted to him. It was held 
that he was liable as a contributory in respect of the $2,200. 
No allotment of stock was necessary to hold the petitioner for 
incorporation liable. Re Cement Stone & Building Co., Me- 
Bean’s Case, 8 O.W.R. 264.

Where A. signs the memorandum of agreement on incorpora
tion and the petition, but is really acting for B. and signs on his 
behalf, A. alone and not B. is liable on the winding-up, as peti
tioners must, by the Companies Act, own the shares subscribed 
for in their own right. Re Wakefield Mica Co., 7 O.W.R. 104.

The Ontario Companies Act provides that “No person shall 
hold office of a director unless he is a shareholder absolutely in 
his own right, . . and if a person act as a director it is 
submitted that he is liable to pay on a winding-up a sum equal 
to the amount required by the by-laws of the company as quali
fications for directors, and in default of any provision in the 
by-law, he would be liable for one share. See Isaacs’ Case 
(1892), 2 Ch. 158; Re Hucynia Co. (1894), 2 Ch. 403; Hutchin
son’s Case (1895), 1 Ch. 226.

It is submitted that Brown’s Case, 9 Ch. 102, in which it was 
held that a director who had acted and had not paid up his

29—COMPANY LAW.
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qualification shares would not be liable because his appointment 
was void as possession of qualification shares was, by the regu
lations, a condition precedent to the election, does not apply here 
in view of the provisions of the Companies Act which is that he 
shall not “hold office” unless he is a shareholder. The holding 
of office, it is submitted, is sufficient conduct on the part of a 
director to justify the conclusion that he desired to become a 
shareholder to the extent of at least one share, and in acting, 
considered himself to be a shareholder.

(b) No acceptance of offer.
The most common mode of acquiring shares is by applica

tion to the company after incorporation and acceptance of the 
offer by the company which issues the shares applied for. The 
only manner in which a company can accept an application for 
shares is by doing two acts which are separate and distinct. 
These are :

(а) Alloting the shares applied for,
(б) Giving notice to the shareholder that the shares have 

been allotted to him and his offer thereby accepted.
“One of the things now determined to be essential to the 

constitution of a contract (between the company and an appli
cant for shares) is that the letter of application should be fol
lowed by an allotment and communication of that allotment. 
The form of the communication is not material, but it has been 
decided that unless there is a communication of the allotment 
to the person who has made the application for the shares, there 
is no concluded contract and he does not become a shareholder.” 
Robinson’s Case, L.R. Ch. 322, at p. 332.

“To constitute a binding contract to take shares in a com
pany where such contract is based- upon application and allot
ment, it is necessary that there should be an application by the 
intending shareholder, an allotment by the directors of the 
company of the shares applied for and a communication by the 
directors to the applicant of the fact of such allotment having 
been made.” In re Scottish Petroleum Co., 23 Ch.D. 413, at p. 
430.
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The contributory is not liable if the company fails in either 
of these acts; e.g., if no proper allotment he is not liable. 
Howard’s Case, 1 Ch. 561, Harris’ Case, 7 Ch. 587, and not 
liable if shares are properly allotted, but no notice given. Pel- 
latt’s Case, 2 Ch. 527; Gunn’s Case, 3 Ch. 40. This is because 
as stated in a great many cases, the contract to take shares is 
like all other contracts, an offer must be accepted. And the only 
way in which a company can accept such i offer is by doing 
the two acts named.

In reference to allotment reference may be had to the title 
Allotment, swpra. It may be stated here, however, that owing 
to the change in the Ontario Companies Act, there would now 
appear to be less necessity for strict and regular proceedings in 
respect to allotment than there formerly was. By the old On
tario Companies Act, section 26, it was provided that “shares 
shall be allotted when and as the directors by by-law or other
wise ordain.” The cases cited infra shew that the directors were 
required to act regularly and in a body in making an allotment 
of stock which would be binding on the shareholders, unless 
such things were done that it might be said as in Hill’s Case, 
infra, that the directors had “otherwise ordained.” But under 
the present Ontario Act, the only provision in respect to allot
ment is contained in section 87 which states that “the directors 
may make by-laws to regulate the allotment of shares.”

It is thus seen that there is no direct provision requiring the 
directors to make by-laws actually alloting the shares. It will 
almost seem that under this provision the directors may pass a 
by-law placing the allotment of stock in the hands of an officer, 
such as the secretary, and regulate the allotment by him. It was 
held in Galloway’s Case, 12 O.L.R. 100, that this could not be 
done. But this decision was given under section 26 of the old 
Act, which is not now in force. The question is open to serious 
doubt as all depends on the construction which the Courts will 
place on “regulate the allotment of shares.”

It may be mentioned that since the revision of 1886 the 
Dominion Act is more stringent in respect to the allot-
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ment of stock than is the Ontario Act. In section 46 of the 
present Dominion Act it is provided that “stock shall be allotted 
as the directors by by-law shall prescribe.” It would seem, 
therefore, in the case of Dominion Companies, that it is essential 
that them should be a proper by-law of the company alloting 
stock in order to make a shareholder liable.

A person who applies for shares which are not allotted to 
him, and where there is no recognization by the company of his 
position as a shareholder and no action on his part presuming 
himself to be a shareholder is not liable on a winding-up. Re 
Zoological Society, 16 A.R. 543.

A contributory escapes liability if the allotment to him was 
irregular as for instance if the directors who purported to allot 
the stock were not duly qualified or if there were no quorum 
present at the meeting. Howard’s Case, 1 Ch. 561 ; Re Portu
guese Mines, 42 C.D. 160. i

But a contributory would lose the benefit of this defence by 
the doctrine of estoppel if he had notice of the irregularity and 
expressly or impliedly waived it. Re Portuguese Mines, supra.

A shareholder applied for stock and upon receipt of his ap
plication his name was placed in the shareholders’ list, an account 
opened for him in the stock ledger and a draft made on him for 
10% of his stock which was paid. A letter was sent him with 
the draft advising that the company was drawing upon him for 
the first payment “on account of his stock.” He was held liable 
on a winding-up, although no by-law was passed by the directors 
alloting the stock. It was held that all these Acts must be re
garded as evidence that the directors “otherwise ordained” the 
allotment of this stock. Hill’s Case, 10 O.L.R. 501. See supra 
as to change in Companies Act.

Where a contributory applied for stock and was notified that 
the directors had a'lotted him the stock in accordance with his 
application, but as a matter of fact the directors had not passed 
a by-law providing for or “otherwise ordained” the allotment of 
stock as required by the old Ontario Companies Act, and had 
merely passed a resolution that the “secretary be instructed to



CONTRIBUTORIES. [§ 51] 453

allot stock as applications are passed in,” it was held that he 
was not liable upon a winding up on the ground that the 
directors could not delegate to a subordinate officer their duty 
to allot stock. There was no valid acceptance of his application. 
Galloway’s Case, 12 O.L.R. 100.

In the same case where a contributory had applied for pre
ference stock and it was admitted that the provisions of the 
Companies Act had not been complied with in respect to the 
creation of preference stock it was held that he could not be 
liable as the company was never in a position to give him that 
for which he had applied and he was not estopped from shewing 
this. Ibid.

In Higginbottom’s Case, 12 O.L.R. 100, which arose out of 
the same liquidation, a contributory applied for stock, acted as 
director, gave a note in payment of his stuck, made payments 
thereon, attended meetings of shareholders and moved resolu
tions thereat, but he had not notice until after the liquidation 
of any irregularities in connection with the allotment. It then 
appeared that the directors had passed no by-law or otherwise 
ordained the allotment of stock, but had merely delegated the 
power of allotment to the secretary. It was held that making 
payments in ignorance of these facts was not a conclusive act, 
and the attendance and conduct at the meetings was not such 
an act of participation in the affairs and business of the com
pany as to debar any question as to his status as a shareholder.

“In order to impute to a person a contract to take shares 
something like a contract must be established or something shewn 
which prevents him from saying there is not a contract. Here 
there was nothing in the records to shew that he was a share
holder except entries in an imperfect stock book or ledger. Per 
Moss, C.J.O., 8.c., at page 113.

A contributory applied for shares and on the same date as 
the application, an entry was made in the stock ledger debiting 
him with these shares, and on the same day he gave the com
pany’s agent a cheque on account. On the following day he 
notified the agent that he withdrew his offer to take shares and
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stopped payment of the cheque. No evidence was adduced in 
respect to allotment. A formal notice of allotment was not 
given, but notice of calls were given : Held, no valid allotment 
and contributory not liable. Horton’s Case, 12 O.L.R. 594.

Unless expressly authorized directors can only delegate to 
their officers those duties which belong to the ordinary commer
cial business of the company. Cartmell’s Case, L.R. 9 Ch. 691.

Nor can they delegate to their officers or to third parties 
their statutory powers of allotting shares or making calls. 
Bovenden’s Case, 10 P.R. 434.

Where the rights and claims of creditors are involved no 
person taking shares can escape liability on account of irregu
larities in the issue of the stock or the neglect of some pre
scribed formalities so long as the issue or creation of the stock 
was substantially lawfully authorized by charter. Re Ontario 
Express Company, 21 A.R. 646, at page 654.

“It may well be that in many instances a shareholder may 
have a defence to an action by the company for calls or may 
be entitled to maintain action against the company to be re
lieved from liability to pay calls on his shares where he 
may, nevertheless, be held liable as a contributory in a winding- 
up proceeding, but I have failed to find a case in which where 
a company has attempted to issue shares under circumstances 
in which their Act of incorporation absolutely prohibits them 
from doing so, the shareholder has been held disentitled to con
test his liability. At all events where he has done no more 
than subscribe to the illegal issue and accept the illegal allot
ment.’’ Per Osler, J.A. Ibid.

Whether the mere notice of a call can be regarded as equiva
lent to notice of allotment is perhaps questionable. Nasmith v. 
Manning, 5 A.R. 126, 5 S.C.R. 417.

It may, perhaps, be so framed as to be sufficient for that 
purpose. Re Canadian Tin Plate Co., 12 O.L.R. 594, at p. 600.

Where a subscriber never received notice of allotment, but 
received notices asking for payment of the shares, this was held 
to be evidence sufficient to prove knowledge of the acceptance
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of his offer by the company, and he was held liable. Denison V. 
Lesslie, 3 A.R. 536.

A person is not liable if, although the shares were alloted to 
him, he was given no notice of allotment. Pellat’s Case, 2 Ch. 
527 ; Gunn’s Case, 3 Ch. 40.

But he is liable if notice of allotment was posted, even though 
he does not receive it, provided the conduct of the parties con
templated acceptance by mail. Ilarris’ Case, 7 Ch. 587 ; House
hold v. Grant, 4 Ex. D. 216.

No formal notice of allotment is necessary to enable a share
holder to be held liable. It is enough if sufficient takes place 
from which it can be deduced that the contributory must have 
known that the company had accepted the application. Re 
Publishers’ Syndicate; Harts’ Case, 1 O.W.R. 508.

A contributory can waive notice expressly or impliedly as 
e.g., when he pays calls, receives dividends, votes or otherwise 
acts as a member. Crawley’s Case, 4 Ch. 322. Hindley’s Case 
(1896), 2 Ch. 121.

The contributory escapes liability if notice of allotment is 
not given within a reasonable time. Ramsgate Hotel v. Monte- 
fiore, 1 Ex. 109.

But the mere fact that a company delays for some consider
able time to give the notice, will not relieve the shareholder from 
liability if it does not appear that he took steps to repudiate 
his position as a shareholder before the winding-up proceedings 
or that prejudice had resulted to him from the failure of the 
company to notify him that he was accepted as a shareholder. 
Close’s Case, 8 O.R. 92.

“In a great majority of cases (of applications for stock) 
there is an offer to buy in writing, the only evidence of accep
tance of which is an allotment or transfer of the shares by the 
company to the intending purchaser and notice of such allot
ment to him, but any other evidence of a concluded bargain 
ought to be just as effectual. There ought to be in principle, no 
difference in the sale of shares in the stock of a company from 
that of any other commodity. There is generally a difference
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in the mode in which it is contracted, and the evidence by which 
it is usually established.” Per Meredith, J.A., in Re Canadian 
Tin Plate Company, 12 O.L.R. 594, at p. 600.

The contributory’s offer is, of course, not accepted if he 
applies for a specific number of shares and a greater or less 
number is allotted to him.

If a person applies for a specific number of shares and a 
less number is allotted to him, he cannot be held liable unless 
he expressly or impliedly accepts the smaller number. Robert’s 
Case, 1 Drew. 204; Crawley’s Case, 4 Ch. 322.

A contract to take shares is an ordinary contract and if a 
new contract is created by the allotment of the shares the con
tract is not binding and the contributory not liable unless he 
expressly or impliedly agrees to the new term. Beck’s Case, 
9 Ch. 392: Crawley’s Case, supra.

It would, of course, be otherwise if in the application the 
company was given authority to allot a less number of shares 
than that applied for.

(c) Offer withdrawn before acceptance.
A contributory escapes liability if he can shew he withdrew 

his application before notice of allotment. Hebb’s Case, 4 Eq. 
9; Ritso’s Case, 4 C.D. 774, but he cannot escape if notice of 
allotment was posted before notice of withdrawal was given, if 
acceptance by mail was contemplated. Household Fire Insur
ance Co. v. Grant, 4 Ex. Div. 216.

See also Morton’s Case, supra.
But if the offer to take shares be under seal, it cannot be 

revoked, and the company can act upon it at any time. Felson 
Coke v. Pellatt, 4 O.L.R. 481.

But even in the case of an offer under seal some favourable 
response to the offer must be made by the company and com
municated to the shareholder. Ibid.

And where a person offered under seal to take one share of 
stock upon which 10% was payable with application, and he did 
not pay the 10%, but purported to revoke his offer the following 
day. and the company did not treat him as a shareholder ex-
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cept to draw on him for the 10% and write him for payment, to 
which he paid no attention, he was held not liable, on the ground 
that the company had not accepted him as a shareholder, and if 
they had, no notice was given him. Calderwood ’s Case, 10 O.L.R. 
705.
(d) Offer subject to a condition which has not been fulfilled.

If an application for shares is subject to a condition prece
dent which is not complied with the contributory is not liable. 
Howard’s Case, 1 Ch. 561; PeUatt’s Case, 2 Ch. 527. But it is 
otherwise if the condition is actually a collateral agreement and 
not a condition precedent. Elkxngton’s Case, 2 Ch. 511; Brid
ger’s Case, 5 Ch. 304. Or if he acts as a member of the company 
with knowledge that the condition was not complied with before 
or after allotment. Jackson & Shaw’s Case (1867), W.N. 226.

The difficulty in connection with this defence is to distinguish 
between a condition precedent and a collateral agreement. It 
the bargain is that something must be performed either by the 
company, or by the contributory, or by a third person before 
the contributory will assume the status of a shareholder, then 
unless or until that condition has been fulfilled or complied with, 
the shareholder is not liable. But if the bargain is such that 
the contributory becomes a shareholder in prœsenti with a 
condition subsequent or collateral agreement attached, as, for 
instance, in reference to the mode of payment for his shares, he 
is liable to pay in full in cash for his shares on a winding up, 
even though the widest provisions are contained in his contract 
to the effect, for instance, that he may pay for his shares in 
goods. The winding up is for the purpose of realizing the assets 
of the company and distributing them as soon as possible and 
accordingly cash must be paid.

See Re Wiarton Beet Sugar Co., Jarvis’ Case, 5 O.W.R. 542, 
for an example of a collateral agreement.

T. signed a power of attorney to C. to subscribe for twenty 
shares of stock and delivered it to him on the understanding that 
it was not to be used unless he became a director of the company. 
C. directed the accountant to enter T. ’s name in the stock ledger
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as a shareholder, which was done. Blotting pads were issued and 
an advertisement published in a newspaper and a return made 
to the government, with T.’s name inserted as a director in the 
two former and as a member in the latter; but no board was 
ever formed with T. as a director. T. swore that he never saw 
the pads, advertisement or returns, and that he did not know 
his name was in any of them ; and on receipt of a notice claiming 
a five per cent, call he at once repudiated all liability: Held, that 
the stipulation that he was to be a director was a condition pre
cedent to his becoming liable as a shareholder and that T. \s name 
must be removed from the list of contributories. Be Standard 
Fire Ins. Co., Turner’s Case, 7 O.R. 448.

M. signed and handed to the company’s agent an application 
for five shares of stock with the understanding that the applica
tion was subject to a condition not appearing on its face, that 
he was not to be required to accept any allotment that might be 
made unless and until he should collect a sum of about $700 then 
due him, and which would enable him to pay for the shares. This 
condition was fully communicated to the president of the com
pany by the agent. The directors sUotted five shares to M. upon 
the application being laid before them, but no formal notice of 
allotment was given, no money was paid by M. and he never 
attended any meeting of shareholders and never in any way acted 
as a shareholder. He never collected the $700, upon which 
he had relied as a moans of paying for the shares ; he was twice 
asked by persons sen by the company whether his money had 
come in and each occision he gave the manager to understand 
that it had not come in, and that he would be unable to take the 
shares. Finally he told the president that he had failed to 
collect the money and would not take the shares and was told 
that it was all right.

On a winding up it was held on appeal to Street, J., that M. 
was not liable as a contributory, the application being accom
panied by a condition and no notice of allotment having been 
given. In re Publishers’ Syndicate, Mallony’s Case, 3 O.L.R. 552.
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As to the liability of a shareholder on a subscription which 
was supposed to be substituted for a prior subscription see 
Fuches v. Hamilton Tribune, Copy’s Case, 10 O.R. 497.

(e) Offer accepted with a condition attached.
A contract is not made, of course, if the offer as made is not 

accepted unless the offeror assents to the term added by the 
offeree.

So if shares are alloted subject to a condition to which the 
shareholder does not assent he is not liable. Pentelow’s Case, 4 
Ch. 178.

Or if allotted subject to a condition which the shareholder 
does not perform—unless the condition were waived by the com
pany before the winding up. Ibid.

Subsequent ascquiescence or delay may defeat the contribu
tory’s rights. Crawley’s Case, 4 Ch. 322.

3. Shares Transferred, and Transfer Registered, or not 
Registered Through Defaum of Company.

Where shares have been allotted as fully paid-up shares under 
circumstances which render a shareholder liable to pay for the 
shares, but when the shareholder, before the commencement of 
the winding up, transferred these shares to a person who is 
accepted by the company as the transferee, and who is entitled to 
hold the shares as fully paid, the original shareholder is not liable 
to be placed on the list of contributories for the amount which 
ought to have been paid in respect to the shares.

The Ontario Companies Act contains no provision similar to 
that in the English Companies Act making past members liable 
a year after they have ceased to be members in the event of the 
company being wound up, and there is nothing in the Winding- 
np Act which creates any such liability on a past member when 
such a member is not subjected to such liability by the Act under 
the authority of which the company was created or some Act re
lating thereto. Re Wiarton Beet Sugar Co., Freeman’s Case, 12 
O.L.R. 149.



460 [§ 51] DOMINION WINDING UP.

As the shareholder in this case was a director at the time 
of these transactions it was stated he would probably be liable 
for breach of trust under section 123. See that section.

After a winding-up order has been made it is too late for 
holders of shares entered as such in the books of the company to 
escape liability by shewing irregularities in the transfers to 
more or less remote predecessors in the title. There is no respon
sibility upon the part of the creditors of shewing a lawful issue 
in the original acquisition of the stock and of faultless regularity 
in every transfer down to the liquidation. Re Central Bank 
of Canada, Home Savings & Loan Company’s Case, 18 A.R. 489.

Where H. subscribed for shares in the memorandum of 
agreement and stock book before incorporation acted as a pro
visional director at the first meeting, but at the adjournment of 
the provisional directors advised the Board that he declined to 
act as director and desired to withdraw altogether from the 
company and transfer his shares to another person, all of which 
requests were agreed to by the company, it was held that H. 
could not be held liable as a contributory. At the date of this 
transfer of shares the company had no transfer book, but H.’s 
name was removed from the shareholders’ book, and it was held 
that this was a sufficient entry of the transfer in the books of the 
company, under the circumstances. Re Sprouted Food Company, 
Hudson’s Case, 6 O.W.R. 514.

A company should not be allowed to set up their own want 
of books and improper bookkeeping or negleci to do all the 
stated matters in regard to joint stock companies a.< a ground to 
fix a contributory with liability. Ibid.

A person who is once a shareholder must remain a share
holder until he can shew that he has in some lawful way got rid 
of his liability. Re Patent Paper Co., 5 Ch. 294.

Once having been a shareholder, a person cannot lose that 
character by mere inaction. Bell’s Case, 4 A.C. 500.

Every one who has at any time become a shareholder and is 
unable to shew that at the date of the order he had ceased to 
belong to the company either by the forfeiture or transfer of his
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shares or in some other authorized manner must be placed upon 
the list of contributories. Spackman v. Evans, L.R. 3 H.L. 171.

The certificate is not the title, but evidence of the title to the 
shares and an assumed act of cancellation where there is no 
proper assignment or transfer does not divest the title to the 
shares. Société Générale de Paris v. Walker, 11 A.C. 20.

Where the 10% required by the Bank Act to b : paid with the 
application or within 30 days was not paid until later, but was 
then adopted by the bank the transferor was held not entitled to 
rely on this as a defence. Re Central Bank, Baines’ Case, 16 
OR. 293.

See Paton’s Case, 5 O.L.R. 392, where a transferor was not 
allowed to escape liability.

In connection with the defence of stock transferred ligard 
must always be paid to the provisions of the Companies Acts ,'ro- 
viding that no transfer shall be valid, etc., until entry thereof 
is made in the company’s books. See section 52 of the Ontario 
Companies Act, and section 64 of the Dominion Act.

4. Shares Paid for in Full.
(a) In cash.

It is clear law that a company must receive value for its 
shares of stock and unless the person who has accepted the stock 
has paid for it in full either in cash, property or services, he is 
liable on a winding up to pay the balance. No authority is 
needed for this proposition.

It is also clear that shares cannot be sold at a discount. They 
are not like bonds or debentures. If cash is to be paid the com
pany must receive the full par value of the stock.

Shares cannot be issued at a discount and the contributory is 
liable for the difference. Re Almada & Tirito Co., 38 C.D. 415; 
Re Welton v. Saffery (1897), A.C. 299.

Where shares have been issued at a discount the amount 
credited by way of discount is to be treated as so much on the 
uncalled capital and the rights of contributories are to be ad
justed accordingly. Welton v. Saffery, supra.
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If shares are issued to a person at a discount he is liable to 
pay on a winding up the difference between the par value of the 
shares and the purchase price which he paid. Ex parte Wilton 
(1895), 1 Ch. 255.

Where shares were applied for and the applicants paid to the 
company an amount equal to the face value of the shares, but 
at the same time by a colourable transaction received from the 
company a portion of the price as alleged consideration for ser
vices it was held in a judgment creditor action that the company 
had really issued its shares at a discount and that the shares to 
the extent of the amounts so allowed must be treated as unpaid 
shares. Union Bank v. Morris; Union Bank V. Code, 27 A.R. 
396.

It must be borne in mind that under the present Ontario 
Companies Act (s. 96), permission is given public companies, 
upon complying with certain requisites, to pay a commission on 
the sale of shares. So that shares so sold cannot be treated as sold 
at a discount.

There is no similar provision in the Dominion Act, but iu 
respect to companies incorporated under that Act and to Ontario 
companies to which the commission section does not apply, it is 
submitted that the English cases holding that a company may 
pay a reasonable commission on the sale of its shares, will apply. 
See Metropolitan Coal Co. v. Scrimgeour (1895), 2 Q.B. 605.

A company cannot traffic in its own shares, and where a 
company by its directors authorized the manager to purchese 
from the holder thereof a number of partly paid-up shares of 
the company on which calls were in arrear and the transfer was 
taken to him as “manager in trust,” it was held that the man
ager was liable in winding-up proceedings for the amount un
paid on the shares. He was not allowed to evade liabilities by 
shewing that the purchase was in trust for the company and that 
the purchase money was actually paid by the company. Re The 
Union Fire Insurance Company, McCord’s Case, 21 O.R. 264.

In re Owen Sound Dry Dock Company, 21 O.R. 349, it was 
held that where a company had sufficient surplus assets to rep-
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resent the amount of the discount allowed on shares the com
pany may issue shares at a discount and the shareholders who 
receive such discount are not liable as contributories.

The circumstances of this case are somewhat peculiar owing 
to re-incorporation after the transaction took place, but, never
theless, it seems to be clear authority for the principle stated, 
although there does not appear to be any other case on the 
subject.

A certificate of 238 shares of stock was issued to one McN., 
described as fully paid up, pursuant to an understanding be
tween him and the directors. He paid for 171 shares and 
accepted the certificate, knowing that 67 shares were not paid 
for, but believing that there was no further liability in respect 
to them. There was no evidence of any application for them 
by him or of any allotment to him. He transferred one share, 
surrendered his certificate and got a new one for 237 shares and 
acted as a director of the company. His name was in the stock 
ledger and stock register as a holder of 237 shares.

Held, that he was a shareholder with all the rights and lia
bilities of a shareholder, and that he was liable for the amount 
actually unpaid in respect of all the shares. Re Wiarton Beet 
Sugar Mfg. Co., Alex. McNeil's Case, 10 O.L.R. 219.

Disbursements made by a person from time to time on behalf 
of a company and afterwards credited on account of unpaid 
stock constitute a valid payment of the stock. Re Ottawa Cement 
Co., 14 O.L.R. 389.

Payment in cash for shares may be effected without any 
money passing. It is sufficient if there is a debt presently and 
unconditionally due on either side, and the partîtes agree to set 
it off and the transaction is completed in the books. Re Spargo’s 
Case, 8 Ch. 407 ; Re Larocque v. Beachemin (1897), A.C. 358.

Where the transaction is not completed in the books see 
Kent’s Case, 39 C.D. 191; and Johannesburg Co. (1891), 1 Ch. 
119.

(b) In property.
Shares may be paid for by transfer of property as well as by 

cash.
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When the company is incorporated under the Ontario Act, 
payment for shares may take place in kind as well as in cash. 
Per Ferguson, J., in Re Hess Manufacturing Company, 21 A.R. 
66, at page 67.

And while shares must be paid up in money or money’s worth 
that by no means involves the proposition that the property 
transferred must be equal to the nominal value of the shares. On 
the contrary decided cases shew that the Courts will not enquire 
into the value in the absence of fraud. In re Hess Manufactur
ing Co., Edgar v. Sloan, 23 S.C.R. 664, at p. 666.

There is no necessity for paying cash for stock. Any valu
able consideration accepted knowingly by the company is suffi
cient. Re Harris Co, 5 O.W.R. 514.

It is an important and far-reaching principle that if shares 
arc issued as fully paid up under a valid agreement for property 
sold or services rendered, the Court will not on a winding up 
inquire into the value, or the adequacy of .the consideration. Re 
Pell’s Case, 5 Ch. 11; Re Theatrical Trust (1895), 1 Ch. 771; 
Re Wragg, Limited (1897), 1 Ch. 796.

When consideration is illusory see Chapman’s Case (1895), 
1 Ch. 771 ; Ames’ Case (1896), W.N. 79.

If shares are paid for in money’s worth, e.g., by property 
conveyed to the company, it is beyond the jurisdiction of the 
Master in the winding up to enquire into the adequacy of this 
consideration. The only principle on which the Master can act 
in placing a shareholder upon the list of contributories is in 
assuming that no consideration was given for the shares. If any 
consideration is given it is beyond the Master’s competence to 
enquire into the adequacy of it. In re Hess Manufacturing Com
pany, 23 S.C.R. 644.

“Shares which are bonâ fide given as paid up in payment of 
property transferred to the company or of services rendered to 
it or of claims against it must on the winding up of the company 
be treated as paid-up shares; and in the absence of fraud the 
Court will not enquire into the value of that which is taken by 
the company in payment instead of money.’’ Lindley, 5th ed., 
p. 785.
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The only course open to the liquidator where he is of opinion 
that a shareholder who has paid for his shares by a transfer of 
property should be settled on the list of contributories is to bring 
a formal action to rescind the contract and to do so he must 
make out a case of fraud, Re Hess Mnfg. Co., 23 S.C.R. 644, at 
p. 654. See also Jones v. Miller, 24 O.R. 268.

On an appeal to Anglin, J., to hold a contributory liable for 
shares of stock which were alleged to have been issued to him in 
payment of the goodwill of the business, the nominal value of 
the shares being greatly in excess of the actual value of the good 
will, it was held that the whole consideration was paid for the 
entire property turned over and that there should be no appor
tionment of the consideration. Futhermore, applying the 
principals in Re Wragg, supra, the consideration could not be 
impeached. Re North Bay Supply Company, 6 O.W.R. 85.

Where a consideration has been given for shares the question 
of value cannot be raised on a winding up. Re Co-operative 
Cycle and Motot Company, 1 O.W.R. 778.

The failure of the consideration in respect of which the paid- 
up shares are issued will not render the holders liable to calls. 
Re Mege & Angier’s Case (1875), W.N. 208.

The dictum of Strong, C.J., in Re Hess Manufacturing Co., 
23 S.C.R. 644, at pp. 665-666, that “relief by way of rescission 
is beyond the jurisdiction of the Master, in a winding-up pro
ceeding under the Dominion statute,’’ is explained by Britton, 
J., in Re Packenham Pork Packing Co., 6 O.L.R. 582, at p. 583, 
where the learned Judge says: “I think the learned Chief Jus
tice did not intend to go so far as to say that the Master has no 
jurisdiction to declare a rescission to the extent of removing a 
name from the list of contributories, or in other words to give 
effect to a defence if proved of fraud in procuring the signature 
of a shareholder. The Master has no authority to grant substan
tial relief ouch as might be claimed by counterclaim or to rescind 
in the case of a sale by a promoter or to give the consequential 
relief which in some cases rescission would involve.”

30—COMPANY LAW.
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See Hood v. Eden, 36 S.C.R. 476, for a case in which the 
shareholders had in effect paid up their stock by transfer of pro
perty and were held not liable. The case depends upon a set of 
complicated facts.

In connection with the issue of shares for property it should 
be remembered that the Ontario Companies Act (s. 99), requires 
the fact of such issue to be set out in the prospectus which is filed 
with the Provincial Secretary, and section 110 (6) requires the 
contract to be filed.

It is improbable, however, that the omission to file the pros
pectus or to include such facts or to file the contract would affect 
the contract in itself. The Act merely attaches a penalty for omis
sion to file. There is now no provision in the Dominion Compan
ies Act requiring the contract to be filed.

(c) In services. ,
An agreement to pay for stock by performing services for the 

company is valid, and acceptance of the shares for such services 
will not render a contributory liable to pay in cash for them. 
Inglis v. Wellington, 29 C.P. 387.

“I do not understand that if a company says to a man to 
induce him to enter into its services, we will give you $1,000 of 
stock and $50 a month as long as we can get on and he agrees 
to that, that is not a bargain with consideration on both sides, 
or why the whole bargain must not stand.” Per Meredith, C.J., 
in Re Publisher’s Syndicate, Paton’s Case, 5 O.L.R. 392.

Shares Forfeited Before Winding-up Order Made.

When section .35 of R.S.O., 1897, chapter 191, was in 
force it was held that where shares had been properly for
feited or surrendered those who had held such shares were not 
liable on a winding up for calls made prior to the forfeiture or 
surrender. Re Ontario Express <t Transportation Company, 
24 O.R. 216; Stocken’s Case, L.R. 3 Ch. 412; In re Holyake, R.W. 
Company, L.R. 9 Ch. 257, at p. 260.
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Now, however, under section 56 of 7 Edw. VII. (Ont.), c. 34, 
s. 56, the provisions of the Act in relation to the forfeiture of 
shares are altered in so far as enacting that forfeiture shall not 
relieve any shareholder of any liability to the company or a 
creditor. It is accordingly submitted that now on a winding up 
of a company incorporated under the Ontario Act, a contribu
tory would be held liable for shares which have been forfeited or 
surrendered in respect to which calls were unpaid before the 
forfeiture or surrender took place.

Section 64 of the Dominion Companies Act provides for simi
lar liability, and shareholders of a Dominion company whose 
stock has been forfeited remain liable to the then creditors of the 
company less any sums which are subsequently received by thé 
company in respect thereof.

In England it has been held that a contributory escapes lia
bility if his shares have been properly forfeited by the company 
before the winding up. Bridger's Case, 4 Ch. 266, but he cannot 
escape if there were want of bond fides in the forfeiture. Ex 
parte Littledale, 9 Ch. 257. Spackman v. Evans, 3 H.L. 171.

Miscellaneous Cases.

When a person’s name does not appear in the books of the 
company as a shareholder it will not release him from liability 
if in fact he is a shareholder and should appear in the books. 
Re Hercyina Copper Co. (1894), 2 Ch. 403.

The entry of a person’s name in the stock ledger of the com
pany is not conclusive evidence that he is a shareholder. Gunn's 
Case, L.R. 3 Ch. 40.

Although it raises a presumption that he is a shareholder and 
he must displace this presumption. See Hill's Case, and Re 
London Speaker Co., supra.

A call made on winding up is in the nature of a specialty 
debt. Buck v. Robson, L.R. 10 Eq. 629.

Where the Act of incorporation of a company provided that it 
should be lawful for a company to increase the amount of its 
capital stock when $100,000 of the capital stock had been paid
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in full and where the company by a “juggle" had illegally de
clared this $100,000 worth of stock to be paid up and issued 
new stock, the subscribers for this new stock were held in wind
ing-up proceedings to be not liable for the amount unpaid. In 
re the Ontario Express & Transportation Company, 21 A.R. 646.

It is not within the power of a shareholder at all events after 
the winding-up order has been made to set up defects and ille
galities in the organization of a company incorporated under 
the Companies Act. Such a ground can be taken only by direct 
proceedings at the instance of the Attorney-General. Common V. 
McArthur, 29 S.C.R. 239.

Where a person purchases shares as fully paid up in good 
faith without notice that they have been issued at a discount he 
is not liable to pay the balance. McCracken v. McIntyre, 1 S.C.R. 
479.

Where a person buys shares bond fide in reliance on a certi
ficate of the company which represents the shares to be fully 
paid up, the company, and the liquidator are estopped from 
shewing that in fact they are not paid up. Parbury’s Case 
(1896), 1 Ch. 100; Bloomentlial v. Ford (1897), App. Cas. 157; 
Burkinshaw v. Nicolls, 3 App. Cas. 1004.

Where a director has received in breach of trust a present of 
paid-up shares from the company’s vendor he may be made liable 
for misfeasance under section 123, but he cannot be made liable 
as a contributory for unpaid shares. Carling’s Case, 1 C.D. 115; 
Re Innés & Co. (1903), 2 Ch. 254.

An equitable mortgagee of shares is not a contributory. 
Sichill’s Case, 3 Ch. 119.

Nor is one who holds shares as collateral security for accom
modation paper made by him for the company, although the 
stock is issued in his own name. Allan’s Case, 11 O.W.R. 186.

Where shares are held by A. in trust for B., the latter is not 
a contributory. But the former is. King’s Case, 6 Ch. 196.

52. If a shareholder has transferred his shares under circumstances 
which do not, by law, free him from liability in respect thereof, or if 
he is by law liable to the company or its members or creditors, as the
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case may be, to an amount beyond the amount unpaid on his shares, he 
shall be deemed a member of the company for the purposes of this Act, 
and shall be liable to contribute, as aforesaid, to the extent of his lia
bilities to the company or its members or creditors, independently of this 
Act.

2. The amount which he is so liable to contribute shall be deemed an 
asset and a debt as aforesaid. R.S., c. 120, s. 45.

This section is designed to meet such cases as are dealt with 
in the Bank Act placing a liability on shareholders for a certain 
time and under certain restrictions after they have transferred 
their shares and to provide for cases in which as under that Act 
a shareholder is liable beyond the amount unpaid on his shares. 
There is nothing in the Winding-up Act which creates any lia
bility on the part of a past member of a company, where such a 
member is not subjected to such a liability by the Act under the 
authority of which the company is created or some Act relating 
to it. Re Wiarton Beet Sugar Company, Freeman's Case, 12 
O.L.R. 149.

The section would also apply to cases of fraudulent or collu
sive transfers made to avoid liability. Where shortly before 
liquidation a shareholder transfers his shares under such cir
cumstances that the transferee has a right in equity to be re
lieved against the transfer, the transferor will be placed on the 
list of contributories as the transfer is not bona fide. Re Dis
coverers Finance Co., 24 T.L.R. 12. There is nothing in the 
Ontario or Dominion Companies Act fixing past members with 
liability for a stated time after the transfer of their stock as there 
is in the Imperial Act.

53. The liability of any person to contribute to the assets of a com
pany under this Act, in the event of the business of the same being 
wound up, shall create a debt accruing due from such person at the time 
when his liability commenced, but payable at the time or respective times 
when calls are made, as hereinafter mentioned, for enforcing such lia
bility. R.S., c. 129, s. 46.

A person who is merely a debtor of the company is not a con
tributory, although in a sense he may be liable to contribute to 
the assets of the company. King's Case, 6 Ch. 196.



470 [§ 58] DOMINION WINDING UP.

These sections apply only to the liability of a shareholder or 
member as such. Re Wiarton Beet Sugar Co., Freeman’s Case, 
supra.

54. In the ease of the bankruptcy or insolvency of any contributory, 
the estimated value of his liability to future calls, as well as calls al
ready made, may be proved against his estate. R.8., c. 129, s. 40.

As in nearly every liquidation it is necessary to enforce pay
ment of all balances due on stock this section is not frequently 
called into use. The original of this and the preceding section 
was first passed in England to remove difficulties in connection 
with proving for calls against the estates of bankrupt contribu
tories. See Lindley on Companies, 5th ed., 556.

55. The Court may, at any time, after making a winding-up order, re
quire any contributory for the time being settled on the list of contribu
tories as trustee, receiver, banker, agent, or officer of the company, to 
pay, deliver, convey, surrender, or transfer forthwith, or within such time 
as the Court directs, to or into the hands of tile liquidator, any sum or 
balance, books, papers, estate or effects which are in his hands for the

time being, and to' which the company is prhn i facie entitled. R.S., c. 
129, a. 47.

The object of this section, which is the same as section 100 of 
the Imperial Act of 1862, was to give a summary mode of pro
cedure as against the persons named. Ex parte Hawkins, 3 Ch. 
787. It gives no jurisdiction as against outsiders. Re Ilkleg 
Hotel Co. (1893), 1 Q.B. 248.

When the person in possession of property, demanded by the 
liquidator, has a lien on it his lien will not be disturbed without 
his consent. Be Capital Fire, 24 C.D. 408.

But there can be no lien upon the books or documents required 
to be kept by the directors under the constitution of the com
pany. Be Anglo-Maltese Co., 54 L.J. Ch. 730.

If property is in the hands of some person not a contributory 
settled for the time being on the list, and the liquidator is of 
opinion that it belongs to the company and desires to obtain 
possession of it, he must proceed in the ordinary way, by action, 
after obtaining leave, as no summary provisions are made for 
such cases. See Be Ilkleg Hotel Co., supra. Section 134 applies
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only to cases where the liquidator is in possession and a third 
party claims the property.

56. The Court may, at any time after making a winding-up order, 
make an order on any contributory for the time being settled on the 
list of contributories, directing payment to be made, in manner in the 
said order mentioned, of any moneys due from him or from the estate 
of the person whom he represents, to the company, exclusive of any 
moneys which he or the estate of the person whom he represents is 
liable to contribute by virtue of any call made in pursuance of this Act. 
R.S., c. lW, s. 4M.

It is to be noted that this section does not apply to calls made 
pursuant to the Act, i.e., after the contributory has been found 
liable after his trial and payment directed to be made. Sections 
57 and 58 apply to these cases.

The amount of the dividend improperly paid to a shareholder 
would be a sum of money due within the meaning of this section, 
and in respect to which an order may be made. Stringer's Case, 
4 Ch. 475.

Q is also to be noted that the jurisdiction does not arise until 
the contributory is placed on the list. No jurisdiction is con
ferred as against outsiders.

A contributory ordered to pay money under this section can
not set-off a debt due to him from the company. Orissell 's Case, 
1 Ch. 528.

The section applies to a call on a contributory made by the 
directors of the company before the winding up. lie Cawley & 
Co., 42 C.D. 209.

The order is made on the liquidator’s affidavit setting out the 
facts and the necessity for call, and may be in the following 
form :—

ORDER FOR PAYMENT OF CALL DUE BEFORE WINDING UP.
(Style of cause, etc.)

Upon the application of the liquidator, etc., it is ordered that A.R. 
a contributory of the said Company for the time being settled on the list 
of contributories, do within seven days after service of this order upon 
him pay to the said liquidator at his office Number in the
City of Toronto the. sum of $ being the amount due in respect
of a call on the shares in the said Company held by him before the com-
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meneement of the winding up of the said Company together with interest 
thereon at the rate of per cent, per annum from the
day of 190 , (date of call) until payment.

And that the said A.B. at the said time and place pay to the said liqui
dator the costs of this application after taxation thereof.

Every order made under this Act is to be deemed a judgment 
and enforceable in the ordinary way. See section 112.

In England orders have been made allowing the liquidator 
to pay a commission to persons giving him information enabling 
him to recover moneys from contributories who have not satisfied 
their liability, and to a detective to find out the whereabouts of 
the contributories. Palmer’s Company Precedents, 8th ed., Vol. 
S, 000.

57. The Court may at any time after making a winding-up order, 
and either before or after it has ascertained the sufficiency of the assets 
of the company, make calls on and order payment thereof by all or any 
of the contributories for the time being settled on the list of contribu
tories, to the extent of their liability, for payment of all or any sums it 
deems necessary to satisfy the debts and liabilities of the company, and 
the costs, charges and expenses of winding-up* and for the adjustment 
of the rights of the contributories among themsi'ves. R.S., c. 129, s. 49.

Upon a winding-up order being made all unpaid balances on 
stock immediately become due and payable, and when a contract 
provided for payment of shares to be made by instalments, some 
of which were not due at the date of the order, calls may at once 
be made for the amounts unpaid. Re Cordova (1891), 2 Ch. 580.

The directions of the Master as to the quantum of a call will 
not be interfered with on appeal unless the strongest reasons for 
so doing are shewn. Re Contract Corporation, 2 Ch. 95.

The liquidator is not bound to put off making the call until 
the claims are established. A call may be made before any of 
the claims are proved. Re Contract Corporation, supra; Re 
Earned, 36 L.J. Ch. 215.

58. The Court may, in making a call, take into consideration the pro
bability that some of the contributories upon whom the same is made 
may partly or wholly fail to pay their respective portions of the same; 
provided that no call shall compel payment of a debt before the matur
ity thereof, and that the extent of the liability of any contributory shall 
not be increased by anything in this section contained. R.S., c. 129, s. 49.



CALLS ON CONTRIBUTORIES. [§ 58] 473

It is submitted that the latter part of this section does not 
apply so as to prevent the liquidator obtaining immediate pay
ment of unpaid balances due on stock even when the shares have 
been bought on the basis of instalment payments. The winding- 
up order overrides the contract between the company and the 
shareholder and substitutes a statutory for the contractual lia
bility. See, for instance, Re Wiarton Beet Sugar, 5 O.W.R. 542.

It is submitted that the latter part of the section applies only 
to the order against contributories as made in the winding up.

Before the Court directs a call to be made an affidavit of the 
liquidator is brought in shewing the necessity for the call and 
the order is made on this affidavit See the forms following.

LIQUIDATOR'S AFFIDAVIT AS TO NECESSITY FOR CALL.
(Style of cause, etc.)

I, , of, etc., the liquidator of the above named Company, make
oath and say as follows:

1. I have in the schedule now produced and shewn to me, and marked
with the letter “A,” set forth a statement shewing the amount due in 
respect of the debts proved and admitted against the said Company, and 
the estimated amount of the costs, charges and expenses of and incidental 
to the winding up the affairs thereof, and which several amounts form in 
the aggregate the sum of $ or thereabouts.

2. I have also in the said schedule set forth a statement of the assets 
in hand belonging to the said Company, amounting to the sum of $
and no more There are no other assets belonging to the said Company, 
except the amounts due from certain of the contributories of the said 
Company, and to the best of my information and belief it will be im
possible to realize in respect of the said amounts more than the sum of 
$ or thereabouts.

3. persons have been settled on the list of contributories of 
the said Company in respect of the total number of shares.

4. For the purpose of satisfying the several debts and liabilities of
the said Company, and of paying the costs, charges and expenses of and 
incidental to the winding up the affairs thereof, I believe the sum of 
$ will be required in addition to the amount of the assets of the
said Company mentioned in the said schedule “A" and the sum of
$

6. In order to provide the said sum of $ it is necessary to make
a call upon the several persons who have been settled on the list of 
contributories as before mentioned, and having regard to the probability 
that some of such contributories will partly or wholly fail to pay the
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amount of such call, I believe that for the purpose of realizing the 
amount required, as before mentioned, it is necessary that a call of 
$ per share (or per cent.) should be made.

ORDER SANCTIONING THE CALL.
(Style of cause, etc.)

Upon the application of the liquidator, etc., it is ordered that leave 
be given to the liquidator to make a call of $ per share on all
the contributories of the said Company (or as the case may be); and 
it is ordered that each such contributory do, on or before the 
day of , 190 , pay to the liquidator of the Company
the amount which will be due from him or her in respect of such call.

If the calls are not paid, the liquidator applies to the Master 
on affidavit setting out the fact of the call, service and default 
in payment, and the Master then makes an order for payment, 
which may be in the form following :—

ORDER FOR PAYMENT OF CALLS.

(Style of cause, etc.)
Upon the application of the liquidator of the above-named Company 

and upon reading, etc., it is ordered that C.D. of, etc., (or E.F. of, etc.,
the legal personal representative of L.M., late of, etc., deceased, one of
the contributories of the said Company (or, if against several contributor
ies, the several persons named in the second column of the schedule to 
this order, being respectively contributories of the said Company), do on 
or before the day of , 19 , or within four days after
service of this order, pay to the liquidator of the said Company at his
office, No. Street, in the City of , the sum of $ ,
(if against a legal personal representative add, out of the assets of 
the said L.M., deceased, in his hands to be administered, or if against 
several contributories, the several sums of money set opposite to the 
respective names in the column of the said schedule hereto) such
sum (or sums) being the amount, or amounts, due from the said C.D. 
(or L.M., or the said several persons respectively), in respect of the 
call of $ per share duly made.

Dated the day of , 19
Instead of having successive orders as above, an order made 

on the affidavit of the liquidator, ante, page 473, will suffice. It 
may be in the form following :—

ORDER FOR CALL.
(Style of cause, etc.)

1. Upon the application of the liquidator in the presence of counsel for 
certain creditors and in the presence of counsel for and in the pre-
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sence of in person, no one appearing for the other contributories
although duly notified in that behalf as by aflidavits of personal service 
appears.

Upon reading the affidavit of the liquidator of the said Company filed 
on this application and the exhibits therein referred to. and upon hearing 
what was alleged by counsel aforesaid and it appearing that there are 
certain of the persons settled on the list of contributories herein who have 
already paid or who have arranged with the said liquidator for the pay
ment of the amounts found due by them as contributories of the said 
Company and that there are certain others who have not been served with 
notice of this motion and against whom no order is asked at present.

2. It is ordered that all the persons named in schedule “A” to this 
order being contributories of the said Company settled on the list of 
contributories by the report of the Master in Ordinary dated the
day of 19 » do, on or before the day of , 19 , pay
into the bank at the to the credit of the liquidator of the
above Company the several sums of money set opposite their respective 
names in schedule “A” and that in default of such payment as aforesaid 
execution do issue against the said parties respectively for the said 
amounts, subject to the provisions in the 2nd paragraph hereof.

3. And it is further ordered that the amounts found due by the per
sons named in schedule “B” hereto annexed who are representatives or 
trustees for other parties and named in the books of the Company as 
executors or trustees of other parties, be paid into the said bank to the 
credit of said liquidator out of the amounts that come to their hands, 
or which may hereafter come to their hands respectively as such execu
tors and trustees and not otherwise.

4. And it is further ordered that the liquidator be at liberty to apply 
hereafter as he may be advised for an order for payment of the amount 
of their several liabilities by those contributories referred to in paragraph 
1 hereof who are not included in this order.

5. And it is further ordered that the costs, charges and expenses of 
the said liquidator of this application as between solicitor and client be 
paid out of the assets of the said Company after taxation thereof.

59. The Court may order any contributory, purchaser or other per
son from whom money is due to the company, to pay the same into 
some chartered bank or post office savings bank, or other bank or Govern
ment savings bank, to the account of the Court, instead of the liquidator.

2. Such order may be enforced in the same manner as if it had directed 
payment to the liquidator. R.S., c. 129, s. 50.

The words “or other bank” are new.

60. The Court shall adjust the rights of the contributories among 
themselves. R.S., c. 129, s. 51.

The jurisdiction is to adjust their rights, qua contributory 
only. Re Alexandra Palace Co., 23 C.D. 297.
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If there is a surplus and the shares are not all fully paid up 
the assets must prima facie be distributed to throw the loss of 
capital on the members in proportion to the nominal amount of 
the capital held by them respectively. Re Maude'» Case, 6 
Ch. 51.

Where, after paying off the whole of the paid-up capital there 
is a surplus, that surplus is prima facie distributed pari passu. 
Re Birch V. Cropper, 14 A.C. 525.

Where shares have been issued at discount the holders must 
prima facie be treated as holders of only partly paid-up shares, 
and must, if necessary, to adjust the rights of the contributories 
pay up accordingly.

St“ Re West Coast Gold Fields (1906), 1 Ch. 1.
As to the distributions of profits earned before and after 

liquidation see Bishop v. Smyrna Railway (1895), 2 Ch. 596, 
596; Re Bridgewater (1891), 2 Ch. 317. Prima facie preference 
shares are not entitled to any preference in a winding up. Re 
London India Rubber Co., 5 Eq. 519.

But, of course, such preference may be given by the by-laws 
creating the preference stock. See sections 73 et seq., of Ontario 
Companies Act. And see Re New Transvaal Co. (1896), 2 Ch. 
750; Re Mutoscopc Syndicate (1899), 1 Ch. 896.

61. The Court may, it it thinks expedient, direct meetings of the 
creditors, contributories, shareholders or members to be summoned, held 
and conducted in suck manner as the Court directs, for the purpose of 
ascertaining their wishes, and may appoint a person to act as chairman 
of any such meeting, and to report the result of such meeting to the 
Court. R.S., c. 129, s. 19.

Meetings have been called in England to consider whether a 
winding-up order should or should not be made. Re Thomas 
Edward Brinsmead & Sons (1897), 1 Ch. 406.

In such cases where no cause for winding up is made out the 
Court will not order a meeting to be held. Re Joint Stock Coal 
Company, 8 Eq. 146.

Where the Master orders a meeting of creditors to be held for 
the discussion of specific questions in connection with a winding
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up, there is no right to discuss other questions at this meeting. 
Re Sun Lithographing Company, 5 O.W.R. 509.

Creditors are entitled to notice of the time, the place and 
the business proposed to be transacted at the meetings called 
under this section. Ibid.

Where the interests of creditors and shareholders conflict, 
the Court in a winding up will exercise its discretion for the 
benefit of the creditors. Re Commercial Bank Corporation, 1 Ch. 
538.

It is submitted that the liquidator is not bound to follow the 
directions or resolutions made or carried at such meetings as 
may be held under this section. It would not be wise for the 
liquidator to disregard the directions without applying to the 
Court, but it is submitted that the Court may make an order 
allowing him or directing him to disregard the directions made 
at such meeting. See Ex parte Cocks, 21 Ch.D. 405.

If the liquidator were to follow the directions made at such 
meetings, and the directions were unreasonable, he may possibly 
be ordered to pay the resulting costs personally. Ex parte 
Brown, 17 Q.B.D. 488.

If the creditors pass resolutions which are not in the interest 
of the winding up, but are for some other object, the liquidator 
may get the leave of the Court to disregard the resolutions. Re 
Poole (1882), 21 Ch. D. 397.

Creditors who do not attend a meeting after proper notice 
has been given are bound by the action of those who do attend. 
Re Exchange Bank v. Campbell (1885), 15 R.L. 373.

See Re Sun Lithographing Co., 24 O.R. 200, for powers of 
dissentient minority.

The order summoning such meetings may be in the follow
ing form:—
ORDER CALLING MEETING OF CREDITORS AND SHAREHOLDERS.

(Style of cause.)
This matter coming on this day in the presence of the liquidator and 

of certain creditors, contributories and shareholders of the said Company, 
upon hearing what was alleged by counsel for the liquidator, and by 
certain of the creditors, contributories and shareholders personally and 
by counsel.
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It is ordered that a meeting of the creditors of the said Company be 
summoned and held for the purpose of ascertaining the wishes of the 
creditors of the said Company in respect to

And it is further ordered that a separate meeting of the contributories 
and shareholders of the said Company be summoned and held for the 
purpose of ascertaining the wishes of the said contributories and share
holders of the said Company in respect to the aforesaid

And it is further ordered that the said meeting be summoned by 
, who is hereby appointed to act as chairman thereof and to 

report the results of the meeting to the , and to make a report
to him of the lists of the creditors, contributories and shareholders who 
shall have voted at the said separate meetings if hereafter required.

And it is further ordered that proof of the claims of the creditors who 
vote at said meetings shall be to the satisfaction of the chairman thereof.

And it is further ordered that do act as secretary of the
said separate meetings and record their proceedings.

And it is further ordered that the said creditors, contributories and 
shareholders or such of them as may be ascertained be notified of the 
time, place and purpose of such meetings by notices sent to them re
spectively by registered mail addressed to their last known place of abode 
respectively.

And it is further ordered that the costs and expenses of and incidental 
to this application and order, and to the summoning and holding of the 
said separate meetings of creditors, contributories and shareholders, be 
costs in this matter to the said liquidator, and allowed to the said liqui
dator on passing his accounts.

Master in Ordinary.
62. In such case regard shall, as to creditors, be had to the amount of 

debt due to each creditor and as to shareholders or members, to the 
number of votes conferred on each shareholder or member by law or by 
the regulations of the company.

2. The Court may prescribe the mode of preliminary proof of credit
ors’ claims for the purpose of the meeting. R.S., c. 129, s. 19.

A creditor must prove a debt due him before he can vote. 
Re Newton (1896), 2 Q.B. 403.

See also Re Sun Lithographing Co., 5 O.W.R. 510.
It is doubtful if a creditor would be allowed to vote at any 

meetings held under the above sections in respect to any un
liquidated or contingent debt or a debt, the amount or probable 
amount of which cannot be estimated until the happening of 
some event. See Ex parte Ruffle, 8 Ch. 1001.

63. Where any compromise or arrangement is proposed between a 
company in course of being wound up under this Act and the creditors
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‘ of the company, or by and between any such creditors or any class or 
classes of such creditors and the company, the Court, in addition to any 
other of its powers, may, on the application, in a summary way, of any 
creditor, or of the liquidator, order that a meeting of such creditors or 
class or classes of creditors shall be summoned in such manner as the 
Court shall direct. 62-63 V., c. 43, s. 3.

The form of order given under section 61 may be adapted for 
the purposes of a meeting under this section.

64. If a majority in number, representing three-fourths in value, of 
such creditors, or class or classes of creditors, present either in person or 
by proxy at such meeting, agree to any arrangement or compromise, such 
arrangement or compromise may be sanctioned by an order of the 
Court, and in such case shall be binding on all such creditors, or on such 
class or class» s of creditors, as the case may be, and also on the liqui
dator and contributories of the company. 62-63 V., c. 43, s. 3.

Until the passing of this section it was held that the majority 
could not force a compromise upon an unwilling minority. See 
cases cited under section 36. Now, of course, if the necessary 
majority is obtained and the Court makes an order sanctioning 
the arrangement, the minority must abide by it.

It is to be noted that this and the preceding section deal only 
with compromises with creditors of the company and not with 
contributories or other debtors. See section 36.

65. In directing meetings of creditors, contributories, shareholders or' 
members of the company to be held as provided in this Act, the Court 
may either appoint a person to act as chairman of such meeting, or direct 
that a chairman be appointed by the persons entitled to be present at 
such meeting; and, in case the appointed chairman fails to attend the 
said meeting, the persons present at the meeting may elect a chairman 
qualified who shall perform the duties prescribed by this Act. 52 V., c. 
it, s. is.

66. No contributory, creditor, shareholder, or member shall vote at 
any meeting unless present personally or represented by some person 
acting under a written authority, filed with the chairman or liquidator, 
to act as such representative at the meeting, or generally. R.S., c. 129, 
8. 65.

In England, rules have been passed under the Winding-up 
Act for the conduct of meetings similar to those required by the 
above sections. In this connection see Palmer Company Prece
dents, 8th ed., vol. 2, pp. 201 et aeq. No rules have been adopted 
here.
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FORM OF PROXY UNDER THE ABOVE SECTION.

In tiie High Court of Justice.

In the matter of the Winding-up Act, etc.
1, , of , a creditor (or a contributory) hereby appoint

of to be my proxy to vote for me and in my behalf at
the meeting of creditors (or shareholders) to be held in the above matter 
on the day of , 190 , or at any adjournment thereof.

Dated this day of , 190
Witness : ( Signed )

67. At ever)' meeting of the contributories, creditors, shareholders or 
members, the liquidator shall produce a bank pass-book, shewing the 
amount of the deposits made for the company, the dates at which such 
deposits were made, the amount withdrawn and dates of such withdrawal.

The Act does not specifically direct the liquidator to keep 
any books whatever with the exception of the bank pass-book re
quired by this section. However, the liquidator must keep 
proper books in accordance with the general practice of receivers, 
administrators, trustees, etc and before he can obtain his dis
charge, he must produce to the Master all his paid cheques, 
vouchers, etc., and submit an affidavit setting out all moneys 
received by him and the manner of their disposition. See section 
148.

68. The liquidator shall also produce such pass book whenever ordered 
to do so by the court. R.8., c. 129, s. 38.

If the liquidator failed to comply with an order made under 
this section he would be subject to the penalties provided by 
section 140.

69. When the business of a company is being wound up under this 
Act, all debts payable on a contingency, and all claims against the company, 
present or future, certain or contingent, and for liquidated or unliquidated 
damages shall be admissible to proof against the company.

2. In case of any claim subject to any contingency or for unliqui
dated damages or which for any other reason does not bear a certain 
value, the Court shall determine the value of the same and the amount 
for which it shall rank. R.S., c. 129, s. 56.

Iu England the proving of claims against an insolvent com
pany is regulated by the bankruptcy law by virtue of section 10
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of the Judicature Act of 1875. In this province there is no pro
vision regulating the proof of claims except such as is found in 
this and the following sections.

Claims are proved by affidavit in the ordinary way. See 
form infra. The affidavit may be made by the creditor himself 
or some person duly authorized by him. If the latter he should 
state his authority and the means of his knowledge. Ex parte 
Hare, 10 Ch. 218.

The creditor bears the costs of proving his claim. But in 
case of a contestation the costs are, under section 88, in the dis
cretion of the Master.

If the creditor cannot prove for the claim he cannot prove for 
the costs. Re Newman, 3 Ch. 494.

A creditor may obtain leave to amend his proof, but without 
prejudice to dividends already declared. Re Barned’s Banking 
Co., 14 W.R. 722.

A shareholder of the company may prove for a debt due him 
as a stranger in the same manner as a stranger may prove. Re 
OriseeU’e Case, 1 Ch. 528.

Until the contrary is proved it is to be assumed that a com
pany which is being wound up is insolvent. Re Milan Tramways 
Co., 25 C.D. 587.

After the winding-up order a judgment creditor of the com
pany cannot bring an action against a contributory for payment 
of the amount unpaid on his shares. The winding-up order is a 
complete bar to his recovery and he must come in with the other 
creditors and receive whatever may be coming to him on a fair 
division of all available assets. Shaver v. Cotton, 23 A.R. 426.

The debts, for the proof of which provision is made by this 
and the following sections, are unsecured or only partly secured 
debts, in respect of which the creditor seeks to rank upon the 
general state of the company in the liquidation and have no 
application to fully secured claims where the creditor is content 
to rely upon his security and that only, and does not seek to 
share in common with other creditors in the distribution of the 
general assets of the company. Such a creditor cannot be com-

31—COMPANY LAW.



482 [§691 DOMINION WINDING UP.

pelled to file his claim in winding-up proceedings and have it 
adjudicated upon therein. Re Brampton Gas Co., 4 O.L.R. 509.

Creditors holding claims under the ordinary hire receipt 
notes occupy a peculiar position in a winding up. Assuming 
that the property in the goods has not passed to the company, the 
creditor if he values the hire receipt note as a security under 
section 76, would lose his position as owner of the goods and 
would admit that the property had passed to the company. 
McIntyre v. Crosaley (1895), A.C. 457. Upon this being done 
the liquidator would have the right to take over the goods at the 
specified value named by the creditor.

If, on the contrary, such a creditor does not value his secur
ity, the liquidator must either pay his claim in full or allow the 
creditor to retake the goods covered by the hire receipt note, 
and the amount to be paid the creditor is governed entirely by 
the wording of the hire receipt note. In cases where it is pro
vided that the property shall not pass until the price of the 
goods purchased subsequently to the hire receipt note is paid, as 
well as the price of the goods originally purchased, the liqui
dator must pay this sum or allow the creditor to retake the goods. 
Re Canadian Camera Co., 2 O.L.R. 677.

Lien holders cannot retake possession of the goods, sell them 
and after crediting the proceeds, rank for the balance in default 
of any provisions contained in the hire receipt note as to re-sale. 
As by the re-sale the original agreement is put an end to. Sawyer 
v. Pringle, 18 A.R. 218.

The company’s debts and liabilities are ascertained as they 
existed at the date of the winding-up order. Re General Rolling 
Company, 20 W.R. 762.

Under this Act, creditors whose debts carry interest are only 
entitled to dividends on the amount due for principal debt and 
the interest thereon computed up to the date of the winding-up 
order unless when there is a surplus after paying the creditors 
one hundred cents on the dollar, when they will receive their 
interest in full. Re Union Fire Ins. Co., 8 O.W.R. 9; Hughes’ 
Claim, L.R. 13 Eq., at page 623.

See also Re Duncan & Co (1905), 1 Ch. 307.
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Debenture holders are entitled to interest. Re Vint and Sons 
(1905), 1 I.R. 112.

A creditor cannot rank for interest on his claim after the 
commencement of the winding up. Re Quartermain’s Case 
(1892), 1 Ch. 639.

The Statute of Limitations ceases to run after the date of 
the winding-up order. Re General Rolling Stock Co., 7 Ch. 646. 
But a claim which has been barred by the statute, before the 
winding up, is not admissible to proof. Re Mitchell’s Claim, 6 
Ch. 822.

If the debt has been barred by the Statute of Limitations 
before the winding up, the acknowledgment of it in the state
ment of affairs prepared by the liquidator does i ot take the case 
out of the statute. Ex parte Topping, 34 L.J. Bk. 44.

The holders of a bill of exchange upon which the company is 
liable, either as drawer, acceptor or endorser may prove. Re 
Alsager v. Curry, 12 M. & W. 751 ; the bill should be producer 
to the liquidator.

The holders of a bill of exchange may prove for notarial 
charges. Re English Bank (1893), 2 Ch. 438.

A creditor can prove for damages for breach of contract. Re 
Empress Engineering Company, 16 C.D. 125.

The Master has the same jurisdiction in a winding up to try 
claims of unliquidated damages arising out of a breach of con
tract as he would have in an administration proceeding. Clarke 
v. Union Fire Insurance Co., Caston’s Case, 10 P.R. 339.

The winding-up order determines contracts as from the com
mencement of the winding up, but the creditor may prove for 
damages even for breaches occurring after the winding up. Re 
Trent, 6 Eq. 396.

A claim can be made in respect to a breach of trust. Re 
Metropolitan Bank, 15 C.D. 139.

A person cannot rank for a claim for a commission on future 
profits of the business of the company if the company is under 
no obligation to continue its business. Ex parte Maclure, 5 Ch. 
737.
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A trustee for a company may prove in respect to liabilities 
incurred as such. Re National Financial Co., 3 Ch. 791.

If a claim is assigned before it is filed with the liquidator 
the assignee may prove in his own name. Ex parte Colborne, 11 
Eq. 478.

Notice to the liquidator protects the assignee as against sub
sequent assignments. Re Ragge’s Case, 5 Eq. 284.

The section is extremely broad in its terms and contingent 
liabilities of every kind, no matter what difficulty may be in
volved in calculating their amount may be proved, unless the 
Court declares them incapable of being fairly estimated. Re 
Hardy v. Fothergill, 13 A.C. 351 ; Re National Funds Company, 
3 Ch. 791.

A person who has guaranteed a debt of the company may 
prove in respect to his liability to be called upon to make pay
ment under his guarantee, even though payment has not yet 
been made by him. The claim which he proves is practically a 
claim to indemnity. Ex parte Delmar, 38 W.R. 752; Ex parte 
Reid (1897), 1 Q.B. 122.

When the company holds unpaid stock in another company 
the liability to pay for calls previously made can be proved as 
a debt presently payable, and the liability to future calls may be 
proved as a contingent debt. Re Mercantile Mutual, 25 C.D. 415.

Where a company has contracted to indemnify a party 
against certain contingencies the party can rank on a winding 
up, the amount of his claim being estimated in the best manner 
possible. Re National Financial Co., 3 Ch. 791.

When a debt of the company has been guaranteed the guar
antor, even though he has paid nothing under the guarantee, 
may prove in respect to his contingent liability. Re Blackpool 
Motor Car Co. (1901), 1 Ch. 77.

If a company is surety for payment of A.’s debt to B., B. can 
rank in the liquidation, but if the debt is not payable when the 
claim is filed he can only prove as for a contingent liability for 
it is not presumed that A. will not pay in due course. Re 
Parrott, 63 L.T. 777.
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If there is an acceleration clause in a lease, the landlord may 
prove for the future rent reserved if he accepts a surrender of 
the lease. Hardy v. Fothergill, 13 A.C. 351; In re Panther 
Lead Co. (1896), 1 Ch. 978.

For cases in respect to proving for rent upon a winding up 
see notes to section 23.

Where parties have purchased claims against the company 
at a discount they may rank for the face value of the claims, but 
can only receive dividends up to the extent of the purchase price 
of the claims. Re Catholic Register, Ex parte Foy 4c Coffee, a 
decision of the Master in Ordinary (Ontario) made the 10th 
February, 1900, and unreported.

If, before liquidation, the company commenced action against 
another person and judgment was given against the company 
ordering it to pay costs the defendant can prove for the costs 
on the winding up. Ex parte Peacock, 8 Ch. 682.

But if no judgment was given until after the winding up the 
defendant cannot rank for the costs. Vint v. Hudspith, 30 C.D. 
24.

There is no decided ease as to whether a creditor, who has 
commenced an action against the company to recover money, can 
rank for the costs of the proceedings if the winding-up order has 
been made before the judgment is given in the action. It would 
seem, however, in analogy to the preceding cases, that he cannot 
rank for these costs as there is no actual debt and there cannot 
be one. It is submitted, therefore, that he can only rank for his 
claim.

If an action is brought against the company to recover money 
and after judgment in favour of the creditor the company goes 
into liquidation, the costs are treated as an addition to the claim, 
and if the creditor can prove for the claim or judgment he can 
also prove for the costs. Re Emma Silver Mining Co. v. Orant, 
3 Ch. 494.

Where an action is commenced before the winding up and 
is continued by the plaintiff after the winding up by leave of the 
Court, the plaintiff has not a preferred claim for his costs, but
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is in the same position as if he had prosecuted his suit to judg
ment before the winding up., i.e., he must add his costs to his 
debt and rank for them. Re Thurso New Gas Co., 42 C.D. 486.

But it is otherwise where the proceedings are really continued 
by the liquidator adopting the company’s defence. In such case 
the plaintiff if successful is entitled to receive his costs in full. 
Re Wenborn & Co., 74 L.J. Ch. 283.

Where a solicitor puts in a claim in respect to a bill of costs, 
the Master will refer it to the taxing officer for taxation. Ex 
parte Evans, 11 Eq. 151.

See Clarke V. Union Fire, Caston’s Case, 10 P.R. 339, for a 
statement of the Master’s jurisdiction to refer bills of costs to a 
taxing officer.

If the directors’ remuneration has been properly fixed in 
accordance with the provisions of the Companies Act they can 
prove for the same in a winding up along with other creditors. 
Re Orton v. Cleveland Fire Brake, 3 H. & C. 868.

By virtue of the Ontario Companies Act the sanction of the 
shareholders is a condition precedent to the validity of payments 
voted by directors to any one or more of themselves whether 
under the guise of fees for their attendances at board meetings or 
for the performance of any other services for the company. It 
is immaterial whether the payments are made to the president for 
performance of duties of president or to the directors for 
performance of their duties as directors or in what manner the 
payment is disguised. The president and directors cannot vote to 
themselves or to any one or more of themselves any remunera
tion whatever for any services rendered to the company without 
the authority of a general meeting of the shareholders. Birney 
v. Toronto Milk Company, 5 O.L.R. 1, overruling on this point 
Re Ontario Express Co., 25 O.R. 587.

The assignment of a claim against the company made by a 
director after the winding-up order has been acted on is sub
ject to all the equities which would arise against the claim and 
against the assignor as a director and trustee of the company’s 
funds. Re Bolt & Iron Company, Livingston’s Case, 14 O.R. 211.
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The Crown is entitled to be paid out of the assets in priority 
to all other creditors. Re Oriental Bank Corporation, 28 C.D. 
643 ; Exchange Bank v. Regina, 11 A.C. 157.

A claim for taxes has no priority and is to be treated as an 
ordinary debt. Re Drydock’s Corporation, 39 C.D. 306.

But where the liquidator retains possession of the property 
with a view to sale he may be ordered to pay taxes subsequently 
following due as part of the expenses of the winding up. Re 
National Arms, 28 C.D. 474.

A municipality’s right to prove a claim for taxes against a 
company in liquidation depends upon the municipality’s right 
to maintain an action therefor. Under the Assessment Act this 
right of action only exists when the taxes cannot be recovered 
in a special manner provided for by the Act and after these 
special manners have been exhausted. Where, therefore, a claim 
was made for arrears of taxes against a company in liquidation 
and it was shewn that before the date of the winding-up order 
the taxes might have been, but were not recovered by distress, 
the claim was disallowed. Re Ottawa Porcelain & Carbon Co., 
31 O.R. 679.

Shareholders in a loan company, in answer to a proposal from 
the company, paid, towards the reserve fund, dividends, paid to 
them by the company, and various other sums of money, with a 
view to increasing the reserve fund to the same amount as the 
paid-up stock. In winding-up proceedings : Held, that such 
shareholders were not entitled to rank as creditors upon the 
assets of the company with the other creditors, depositors, and 
debenture holders, and that any claim they had against the 
company and its reserve fund was subject to the payment of the 
debts of the company. Re Atlas Loan Company (Claims on Re
serve Fund), 9 O.L.R 468.

Where by the law of the province where the lease was made 
the lessor has the right upon the insolvency of the lessee to 
receive the whole amount of his rent, taxes, etc., to the end of 
the term, the lessor was allowed to rank here for such full 
amount. The section does not interfere with the lex loci con
tractus. Re Hart and Ontario Express, 22 O.R. 510.
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If it is found that the company has issued debentures and 
debenture stock, which are usually secured by mortgage or 
charge upon the whole undertaking of the company and its un
called capital, the liquidator should carefully investigate the 
security as any defect in it would enure for the benefit of the 
unsecured creditors.

In Palmer’s Company Precedents, vol. 2, 8th ed., at page 
416, it is stated that the liquidator should investigate the fol
lowing matters:—

1. Was the issue of the debentures or debenture stock within 
the power of the company 1

2. Was the issue within the power of the directors, and was 
that power regularly exercised 1

3. Were the debentures issued at a discount, and was there 
power thus to issue them 1

4. Were the debentures or debenture stock or any of them 
issued within three calendar months before the commencement 
of the winding up. and if so did their issue constitute a fraudu
lent or undue preference t

5. What is the value of the property charged t Is there any 
margin for the unsecured creditors ; if there be, is it an assured 
margin or only a speculative margin 1

6. In the interest of the unsecured creditors, is it advisable 
to pay off the debentures or to pay the interest on the debentures 
or debenture stock, and .to obtain time to realize, or to procure 
from other sources an advance sufficient to pay them off, or is it 
wiser to leave the security holders to realize their security as best 
they can T

7. If the debentures include uncalled capital, was there power 
to charge that in the articles, and has it been effectually charged !

For the law in respect to the valid creation of debentures or 
debenture stock, see p. 273, et aeq., supra. If the necessary re
quirements for the creation of the security have not been followed 
the liquidator should take steps to impeach the securities.

Where the liquidator has not obtained leave to carry on the
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business, his only duty is to wind it up and distribute the assets 
among the creditors according to their claims as they existed at 
the commencement of the winding up. He cannot alter these 
liabilities by making new contracts. Re East of England, 4 Ch. 
14. He can, of course, compromise claims under the provisions 
of section 37.

Debts properly contracted by the liquidator are part of the 
expenses of the winding up and should not be confounded with 
debts contracted by the company before the winding-up order. 
The former are payable in full out of the assets of the company 
in priority to the other unsecured claims against the company. 
See section 92.

The following form may be used in proving a claim against 
an insolvent company. If the affidavit is made by an agent he 
should state his knowledge of the claim and the grounds of his 
knowledge.

In the High Court of Justice.

In the matter of, etc.
A. B.’s claim.
I, etc.
1. That the above named Company is justly and truly indebted to me

in the sum of for goods sold and delivered by me to the said
Company at its request as per statement hereunto annexed and marked 
“A” (or as the case may be).

2. That I hold nor security for the said claim or any part thereof. 
{If any security is held, the nature and amount and value should be stated).

3. And I, speaking positively for myself, and to the best of my know
ledge and belief as to other persons, lastly say that I have not, nor hath 
nor have any other person or persons by my order or for my use received 
the said sum of $ or any part thereof or any security or satis
faction whatsoever therefor.

Sworn, etc.

70. Clerks or other persons in, or having been in the employment of 
the company, in or about its business or trade, shall be collocated in the 
dividend sheet by special privilege over other creditors, for any arrears 
of salary or wages due and unpaid to them at the time of the making 
of the winding-up order, not exceeding the arrears which have accrued 
to them during the three months next previous to the date of such order. 
R.S., c. 129, s. 50.
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The making of the winding-up order terminates all contracts 
made by the company, including those of employment, and is a 
notice of discharge to the company’s servants. Re Oriental 
Bank, 32 C.D. 366.

It was held in Re English Joint Stock Bank, 3 Eq. 203, 
that where the business is continued after the winding-up order 
and the company’s servants are continued, the old contract 
between the company and its servants continues in force, and 
notice of discharge must be given pursuant thereto.

It is submitted that this is not the case. It is the liquidator, 
in his capacity as such, who carries on the business, and in so 
doing he is not acting as delegate for the company. When the 
liquidator hires servants to assist him in carrying on the business 
it is submitted that an entirely new contract is made which, in 
respect to notice and all other matters, stands entirely on its own 
footing.

A winding-up order operates as a dismissal. Chapman’s Case, 
1 Eq. 346, but see Re Midland County’s Bank (1905), 1 Ch. 357.

The expression “other person” in this section must be inter
preted as meaning persons of a companionable class or associate 
occupations. Clerks in the employment of the company are 
of the service and not of the executive or master class. The man
aging director cannot be classed as a “clerk or other similar per
son” in the employment of the company. Re Ritchie-Eearn 
Company, 6 O.W.R. 424.

A person employed as mechanical expert and inspector of 
departments of the company and having charge of the sale of a 
special article and as sales agent for this article in Toronto, 
was held not to be a “clerk or other person" in the employ of the 
company, so as to entitle him to preferred claim for wages. Re 
American Tire Co., Dingman’s Case, 2 O.W.R. 29.

An auditor is not within the class mentioned in this section. 
Re Ontario Forge Co., Townsend’s Case, 27 O.R. 230.

Under the terms of his contract an opera singer was held to 
be a “servant” and entitled to the benefit of a similar English 
provision. Re Winter German Opera, 23 T.L.R. 662.
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71. The law of set-off, as administered by the Courts, whether of law 
or equity, shall apply to all claims upon the estate of the company, and 
to all proceedings far the recovery of debts du? or accruing due to the 
company at the commencement of the winding-up, in the same manner 
and to the same extent as if the business of the company was not being 
wound up under this Act.. U.S., c. 129, s. 57.

“Mutuality” was and always had been an essential of the 
law of set-off up to the time of the passing of the Winding-up 
Act, and there is nothing in the latter Act in any way derogating 
from this universal principle. Therefore a contributory of an 
insolvent bank who is also a creditor cannot set off the debt due 
to him by the company against calls made in the course of wind
ing-up proceedings in respect of the double liability imposed by 
the Banking Act, R.S.C., c. 120, as the fund constituted by such 
calls is in law a fund which the directors would hold in trust for 
the creditors of the bank, whilst the debt which the shareholder 
seeks to set off is a debt due not from the creditors of the bank, 
but from the banking corporation itself, consequently they are 
not in any sense “mutual debts.” The Maritime Bank v. Troop, 
16 S.C.R. 456.

Upon the application of the liquidator, one, McN„ was placed 
on the list of contributories of a company for $1,675 being the 
amount unpaid upon shares held by him. McN. had paid $1,500 
on a guarantee given for the company and claimed to set-off that 
amount against his liability on the shares: Held, that there was 
no 1 ight of set-off on the ground of absence of mutuality be
tween the claim of the liquidator against McN., and McN.’s claim 
as a creditor of the company, following Maritime Bank v. Troop, 
16 S.C.R. 456.

The debt due by McN. as a contributory is due to the liqui
dator as trustee for the creditors of the company and to be 
divided pari passu among them. The debt due to McN. as a 
creditor is one due him by the company alone. Re Wiarton Beet 
Sugar Co., McNeil’s Case, 10 O.L.R. 219.

A creditor cannot set off a debt due from the company to 
him against calls due by him, whether made before or after the 
commencement of the winding up. Orissell’s Case, 1 Ch. 528; 
Whitehouse & Co., 9 C.D. 595; Oill’s Case, 12 C.D. 755.
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If, before the winding-up order has been made, the amount 
due on stock has actually been set off by the company against the 
debt due by it to the contributory, entries made in the company’s 
books, etc., the transaction will stand. Re Victor Varnish Com
pany, McWater’s Case, an unreported decision of the Master-in- 
Ordinary (Ontario), December, 1907.

A contributory who obtains a winding-up order will be en
titled to his costs free from set-off for amounts due on stock. Re 
General Exchange Bank, 4 Eq. 138.

If a creditor, who is also a shareholder, assigns his debt after 
the winding up has commenced the liquidator may, if he so 
desires, set off against the debt any moneys due from the share
holder on unpaid stock. Ex parte Mackenzie, 7 Eq. 240.

The winding up does not interfere with the ordinary right of 
set-off as between non-shareholders and the company. Ander
son’s Case, 3 Eq. 337.

A debt due to A. and B. jointly cannot be set off against a 
debt due from A. to the company. Ex parte Morier, 12 C.D. 491 ; 
Howell v. Dominion, 37 U.C.R. 484.

As to setting off costs see Ex parte Lewis (1896), 1 Q.B. 219.
Unliquidated damages for breach of a contract may be set off 

against a claim for money due under a contract. Peat V. Jones, 
8 Q.B.D. 147.

Unliquidated damages for misrepresentation in regard to pro
perty sold may be set off against the price. Jack v. Kipping, 9 
Q.B.D. 113.

In the winding up of an insuranoe company a claim on a 
policy that has matured before the winding up can be set-off. 
Sovereign Life <$• Dodd (1892), 2 Q.B. 573.

Notice of a floating security of all the company’s property at 
the time when the creditor’s debt was contracted will not prevent 
a set-off from binding the debenture holders. Biggerstaff v. 
Rowatt’s 'Wharf (1896), 2 Oh. 93.

Where the company places moneys in a person’s hands for a 
specific purpose and after satisfaction of it and a balance re
mains. the person, in whose hands the money was placed, cannot



SET-OFF. [§7I] 493

after the winding-up order is made set off a debt owing to him 
unless he can shew that the balance was retained with the com
pany’s consent. Re Mid-Kent Fruit Factory (1896), 1 Ch. 567.

“It is impossible that a person, who at the time of the 
bankruptcy, owes a debt to the bankrupt and has no right of set
off, can acquire such a right by taking an assignment of another 
debt due to another creditor of the bankrupt.” Per Lord Sel- 
bourne, L.C., in Re Milan Tramways, 25 C.D. 587.

Where the liquidator or a creditor claims to set-off an 
assigned debt, the onus lies on the claimant to shew that the 
assignment was made before the commencement of the winding 
up. Re Dickson v. Evans, 6 T.R. 57.

A director of a company was held liable to contribute to the 
assets of the company under section 123 of the Act. The director 
claimed to set-off against this amount a debt due him by the com
pany at the commencement of the winding up. It was held tha* 
there was no right to do so. In re Wiarton Beet Sugar Company, 
Freeman's Case, 12 O.L.R. 149.

If the liquidator supplies goods in pursuance of a contract 
made before the winding up commenced, a purchaser cannot set
off a debt incurred to himself by the company prior to the wind
ing up, for the reason that there is no mutuality. The pur
chaser’s debt is due to the liquidator while it was the company 
who owed the money to the purchaser. Mersey Steel Co. v. Nay
lor, 9 Q.B.D. 648; nor would the case be different if the con
tract were made by the liquidator himself subsequent to the 
winding-up order for the same reasons.

Where the G. Company, Limited, held shares in the A. Com
pany, Limited, and orders were made for the winding up of both 
companies and before the liquidation of either, calls were made 
on the shares and subsequently the A. company became indebted 
to the G. company for money lent, it was held that the liquidator 
of the G. company had no right to set-off the debt against the 
call. Re Uriferous Co. (1898), 6 Ch. 691.

But if the debt is incurred by the liquidator in the winding 
up it may be set-off. Ex parte Clark, 7 Eq. 550.
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In connection with the question of set-off by a contributory 
the change made in the arrangement of sections by the Ontario 
Companies Act must be considered. In R.S.O. 1897, c. 191, the 
defence of set-off to an action against a shareholder by a judg
ment creditor of the company was given the shareholder in a 
paragraph of the same section which defined the shareholder’s 
liability to such creditors, i.e., section 37. In the present Act, 
7 Edw. VII., c. 34, section 37 has been split up into two sections 
—68 and 69—and it may be that the defence of set-off given by 
section 69 will be held to apply in a winding up as well as in a 
judgment creditor action. The point is worthy of consideration. 
But see the judgment in Re Wiarton Beet Sugar Co., McNeil’t 
Case, 10 O.L.R. 219.

See section 100 as to the acquisition of claims against the 
company by persons indebted to it. This section was extended 
in 1889 (52 V., c. 32, s. 16) to apply to ordinary debtors of the 
company as well as contributories.

72. The Court may fix a certain day or certain days on or within 
which creditors of the company may send in their claims, and may direct 
notice thereof to be given by the liquidator, and determine the manner 
in which notice of the day or days so fixed shall be given by the liqui
dator to the creditors. R.S., c. 129, s. 59.

It is not a matter of discretion for the referee to allow a 
proper claim which is filed after the time limited by the adver
tisement; the allowance of the claim is ex debito justitiœ. Re 
Central Bank, Cayley's Case, 17 O.R. 122. But see section 74 (2) 
for claims of which th< liquidator has not notice at the time of 
distribution.

The notice required under this section is usually given by 
advertising in such papers as the liquidator and the Master con
sider will reach the majority of the creditors and by mailing 
notices to all known creditors.

The advertisement is usually in the following form :—
FORM OF ADVERTISEMENT FOR CREDITORS.

Judicial notice to the creditors of the Company.
Pursuant to the winding-up order made by the High Court of Justice 

in the matter of the Winding-up Act and amendments thereto and in the 
matter of the Company, bearing date.the day of ,
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19 , the creditors of the above named Company and all others who
have claims against the said Company formerly carrying on business in 
the of , are on or before the day of ,
190 , to send by post, prepaid, to , liquidator of the said Com
pany, at his office, street , their Christian and surnames,
addresses and descriptions, the full particulars of their claims and the 
nature and amount of the securities (if any) held by them and the 
specified value of such securities, verified by oath and in default thereof 
they will be peremptorily excluded from the benefits of the said Act and 
winding-up order.

The undersigned Master in Ordinary will on the day of
19 , at o’clock in the forenoon at his chambers in

Osgoode Hall in the City of Toronto, hear the report of the liquidator 
upon the claims of creditors submitted to him pursuant to this notice, 
and let all parties then attend.

Dated this day of , 19 ,
Master in Ordinary.

73. The liquidator may give notice in writing to creditors who have 
sent in their claims to him, or of whose claims he has notice, and whose 
claims he considers should not be allowed without proof, requiring such 
creditors to attend before the Court on a day to be named in such notice 
and prove their claims to the satisfaction of the Court.

2. In case any creditor does not attend in pursuance to such notice 
his claim shall be disallowed, unless the Court sees fit to grant further 
time for the proof thereof.

3. If any creditor attends in pursuance of such notice, the Court may 
on hearing the matter allow or disallow the claim of such creditor in 
whole or in part. 52 V., c. 32, s. 14; 55-50 V., c. 28, s. 1.

The Master directs the mode of service which the liquidator 
is to follow in giving the notice referred to in this section. Some
times the service is required to be personal; but more usually 
the service is made by registered mail. The notice informs the 
creditor that his claim is disputed and requires him to attend 
before the Master on a certain fixed day and prove his claim. 
In default the claim is barred. The notice may be in the fol
lowing form:—

(Style of cause.)
Take notice that the liquidator disputes the claim against the above 

Company filed by you with him for the sum of $ on the ground,

And take further notice that the Master in Ordinary has appointed 
the day of , 19 , at the hour of
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o’clock in the forenoon for the consideration of your said claim and that 
if you do not then and there appear and prove your said claim to the 
satisfaction of the Court the same will be forever burred and you will 
be peremptorily excluded from the benefit of the winding up.

Dated, etc.
Signed A. B.

Liquidator.
By his Solicitors, etc.

To

The costs of proving a claim disputed by the liquidator are 
in the discretion of the Master. Usually costs are given to a suc
cessful creditor.

74. After the notices required by the two last preceding sections. have 
been given, and the respective times therein specified have expired, and 
all claims of which proof has been required by due notice in writing by 
the liquidator in that behalf have been allowed or disallowed by the Court 
in whole or in part, the liquidator may distribute the assets of the com
pany or any part thereof among the persons entitled thereto and without 
reference to any claim against the company which shall not have then 
been sent to the liquidator.

2. The liquidator shall not be liable to any person whose claim shall 
not have been sent in at the time of distributing such assets or part 
thereof for the assets or part thereof so distributed. R.S., c. 120, s. 00.

All debts due to unsecured1 creditors must be paid pari passu 
and judgment creditors have no priority. Re Leinster Contract 
Corporation (1903), 1 Ir. R. 517.

See notes to section 69.
“If he had knowingly and wilfully left unpaid a debt, of 

which he had notice, I am not prepared to say that the liqui
dator is not personally answerable to the creditor who has been 
unpaid, because the liquidator has violated a plain statutory 
duty to pay the debts pari passu out of the assets of the company 
as they came to his hands.” Per James, L.J., in Re London <6 
Caledonian Co., 11 C.D. 140.

Even though a creditor has not filed his claim the liquidator, 
if he has notice or knowledge of the claim and does not dispute 
it, must pay over the proper dividend to such creditor and will be 
liable to him personally if he does not. See Carling v. Black, 6 
O.R. 441. It would be otherwise if the creditor failed to prove 
his claim after notice under section 73.
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75. In case any claim or claims shall be sent in to the liquidator after 
any partial distribution of the assets of the company, such claim or claims, 
subject to proof and allowance as required by this Act, shall rank with 
other claims of creditors in any future distribution of assets of the com
pany. R.S., c. 129, s. 00.

The liquidator cannot proceed to a distribution until the 
notice required by section 72 is given and such notices are given 
as the liquidator desires to give under section 73, because on the 
ordinary principles of law he is bound to distribute the assets 
among the persons entitled, and of whose claims he has notice. 
If after such notices are given the liquidator distributes part of 
the assets, and subsequently receives notice of a new claim, 
the latter under this section shares in the distribution of the re
maining assets only. The liquidator is protected by section 74 in 
respect to the assets distributed.

76. If a creditor holds security upon the estate of the company, he 
shall specify the nature, and amount of such security in his claim, and 
shall therein, on his oath, put a specified value thereon. R.S., c. 129, s. 62.

A secured creditor is one who has any security for his claim 
upon the property of the company. Re Printing Co., 8 C.D. 535.

A landlord who has exercised his right of distress before the 
winding up is a secured creditor. Thomas v. Patent Lionite, 17 
C.D. 250.

This section and those following, in respect to secured claims, 
are applicable only where there is no contest as to the right ot 
the creditor to the security which he claims to hold for his debt. 
They are applicable only where the right to the security is not 
disputed and are designed for the purpose of ascertaining for 
what sum the creditor is to be entitled to rank in the liquidation 
as an unsecured creditor.

Section 83 indicates plainly that the claims with which this 
group of sections deals are claims to be entered upon the divi
dend sheet, and to receive dividends out of the general estate. 
Re Brampton Oas Co., 4 O.L.R. 509.

A secured creditor may either come in and prove his claim or 
may rely on his security if he think fit to do so. In re Kit Hill 
Tunnel, Ex parte Williams, 16 Ch. D. 590.

32—COMPANY LAW.
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Apart from the neceasity of obtaining leave in the winding 
up to bring his action (Motion 22) and subject to the provisions 
of Motion 133, it is the right of a debenture holder or mortgagee 
of the company to bring his action against the company to 
realize his security, and the leave is granted almost as a matter 
of couree. Re Brampton Oas Co., 4 O.L.R. 509. See also Re 
Lloyd, 6 C.D. 339; Re Stubbs (1891), 1 Ch. 475.

In Palmer’s Company Law, 5th ed., page 349, the following 
alternatives are given as being open to every Mcured creditor 
and it would appear that the same alternatives are open to a 
secured creditor under this Act, viz. :—

1. He may rest on his Mcurity and not prove.
2. He may realize on his Mcurity and prove for the de

ficiency.
3. He may value it and prove for the deficiency after deduc

tion of the assessed value in which case the liquidator may 
redeem at such asMssed value.

4. He may surrender his Mcurity and prove for the whole 
debt.

Holders of debentures and debenture stock, if they are not 
content to rely on their securities for the full amount of their 
claim and desire to rank against the general assets of the com
pany must value their Mcurities and rank for the balance. It is, 
however, better for the debenture holders to realize on their 
Mcurities by causing a sale of the asMts to be made upon which 
their debentures are charged, and then to rank for the deficiency 
as in this manner the actual deficiency due them is ascertained 
whereas by valuing their securities they cannot be certain of the 
amount which they will realize.

If a secured creditor has had a receiver appointed before the 
winding-up order he will not always be displaced in favour of 
the liquidator. See British Linen Co. v. South American, etc., 
Co. (1894), ICh. 108.

In England the liquidator has been ordered to give up pos- 
Mssion to a receiver appointed by a secured creditor. Re Henry 
Pound, 42 C.D. 402.
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A secured creditor who realizes his security may apply the 
proceeds towards payment of his principal, interest and costs, but 
he cannot apply the proceeds first in payment of interest due 
after the winding up and then in reduction of ‘principal and 
prove for the balance. Re London-Windsor, etc., Co. (1892), 
1 Ch. 639.

A secured creditor is entitled to all his costs properly incur
red in enforcing his security. Re Rio Grande Co., 5 C.D. 282.

If a creditor values his security he cannot prove for more 
than the balance, although the security realizes less than his valu
ation. Williams v. Hopkins, 18 Ch. D. 370.

Where a secured creditor has inadvertently proved without 
valuing his security he is allowed to amend his proof. Re Henry 
Lister & Company (1892), 2 Ch. 417.

A creditor, whose debt is guaranteed by some third party, is 
not to be considered a secured creditor and bound to value the 
guarantee as a security, even if the company has contracted to 
indemnify the surety. Sheffield Bank v. Clayton (1892), 1 Ch. 
621.

A person who has realized a portion of his debt upon the in
solvent estate of a co-debtor cannot be allowed to rank upon the 
estate (in liquidation under the Winding-up Act) of his other 
co-debtor jointly and severally liable without first deducting the 
amount he has previously received from the estate of his other 
co-debtor. Ontario Bank v. Chaplin, 20 S.C.R. 152.

A mechanic’s lien is a security within this section. Re Em
pire, 8 Man. L.R. 424.

See notes under s. 69 as to rights of vendors under hire re
ceipt notes, etc.

On a petition of a mortgagee asking for the liquidator’s 
reconveyance to him of the company’s equity of redemption in 
the mortgaged property, the Court has jurisdiction to make the 
usual order of foreclosure or sale. Re Essex Land Co., 21 O.R. 
367.

77. The liquidator, under the authority of the Court, may either con
sent to the retention by the creditor of the property and effects constitut-
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ing such security or on which it attaches, at such specified value, or he 
may require from such creditor an assignment and delivery of such se
curity, property and effects, at such specified value, to be paid by him 
out of the estate so soon as he has realized such security, together with 
interest on such value from the date of filing the claim till payment. R.S., 
c. in, s. m.

Note that no time limit is given within which the liquidator 
is required to exercise his discretion. A reasonable time would 
govern.

78. In case of such retention, the difference betweeti the value at which 
the security is retained and the amount of the claim of such creditor shall 
be the amount for which he may rank as aforesaid. R.S., c. 120, s. 02.

See notes to section 76.
79. If a creditor holds a claim based upon negotiable instruments upon 

which the company is only indirectly or secondarily liable, and which is 
not mature or exigible, such creditor shall be considered to hold security 
within the meaning of the three last preceding sections, and shall put 
a value on the liability of the person primarily liable thereon as being 
his security for the payment thereof.

2. After the maturity of such liability and its non-payment, he shall 
be entitled to amend and revalue his claim. R.S., c. 129, s. 62.

The holder of a bill of exchange upon which the company 
is secondarily liable may collect all that he can from the other 
parties to ti e bill and the company concurrently, provided he 
does not obtb;u more than the total amount of the bill. Ex 
parte Cama, 9 Oh. 686.

80. If the secuilty consists of a mortgage upon ships or shipping, or 
upon real property, or of a registered judgment, or an execution binding 
real property which is not by some other provision of this Act invalid 
for any purpose of creating a lien, claim or privilege upon the real or 
personal property of the company, the property mortgaged or bound by 
such security shall only bo assigned and delivered to the creditor :—

(a) Subject to all pre\:ous mortgages, judgments, executions, hypo- 
theca and liens the; ‘-on, holding rank and priority before his 
claim ; and,

(b) Upon his assuming and binding himself to pay all such previous 
mortgages, judgments, executions, hypothecs and liens ; and,

(c) Upon his securing the estate of the company to the satisfaction 
of the liquidator against any claims by reason of such previous 
mortgages, judgments, executions, hypothecs and liens. R.S., c. 
129, s. «;:i.
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81. If there are mortgages, judgments, executions, hypothecs, or liens 
upon such ships or shipping or real property subsequent to those of such 
creditor, he shall only obtain the property :—

(a) By consent of the subsequently secured creditors; or,
(b) Upon their filing their claims specifying their security thereon 

as of no value; or,
(C) Upon his paying them the value by them placed thereon ; or,
(d) Upon his securing the estate of the company to the satisfaction 

of the liquidator against any claim by reason of such subsequent 
mortgages, judgments, executions, hypothecs and liens. R.S., c.
129, s. 03.

This and the preceding section make it clear that the sum
mary proceedings provided for by section 133 are intended to 
apply only to the cases where the liquidator is the sole party 
interested in the property mortgaged. Re Canada Cabinet Com
pany, 9 O.W.R. 818.

82. Upon a secured claim being filed, with a valuation of the security, 
the liquidator shall procure the authority of the Court to consent to the 
retention of the security by the creditor, or shall require from him an 
assignment and delivery thereof. R.S., c. 129, s. 64.

83. In the preparation of the dividend sheet, due regard shall be had 
to the rank and privilege of every creditor, but no dividend shall be 
allotted or paid to any creditor holding security upon the estate of the 
company for his claim until the amount for which he may rank as a 
creditor upon the estate, as to dividends therefrom, is established as herein 
provided. R.S., c. 129, s. 05.

See sections 76 et seq., s. 70, etc.

84. No lien or privilege upon either the real or personal property of 
the company shall be created for the amount of any judgment debt, or of 
the interest thereon, by the issue or delivery to the sheriff of any writ 
of execution, or by levying upon or seizing under such writ the effects 
or estate of the company.

2. No lien, claim or privilege shall be created upon the real or per
sonal property of the company, or upon any debts due or accruing or 
becoming due to the company, by the filing or registering of any memorial 
or minute of judgment, or by the issue or making of any attachment or 
garnishee order or other process or proceeding, if, before the payment over 
to the plaintiff of the moneys actually levied, paid or received under such 
writ, memorial, minute, attachment, garnishee order or other process or 
proceeding, the winding-up of the business of the company has commenced; 
provided that this section shall not affect any lien or privilege for costs,
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which the plaintiff possesses under the law of the province in which such 
writ, attachment, garnishee order or other process or proceeding was 
issued. R.S., c. 120, s. 0(1.

There is nq provision in the English Acts corresponding to 
this section, the former being confined in respect to executions, 
etc., to a section similar to section 23 of our Act, being section 
163 of the Imperial Act of 1862. Consequently in England an 
execution creditor who has put the sheriff in possession before the 
commencement of the winding up becomes a secured creditor for 
the whole of his claim. Re Printing, etc., Co., 8 C D. 535 ; Re Hill 
Pottery Co., 1 Eq. 649.

Here the law is that if an execution creditor has an execu
tion in the sheriff's hands binding the goods of the company, 
when the petition for the winding-up order is presented, he has a 
lien for his costs. Re Saw Bill Lake Gold Mining Company, 2 
O.W.R. 1143. But he has no lien for the debt.

It would appear that where a seizure had been made by the 
sheriff before the winding-up order is made, the execution credi
tor and the sheriff are entitled to their costs as a preferred claim. 
Where a writ of execution was placed in the sheriff’s hands on 
February 28th, and a seizure was made by him on March 23rd, it 
was held by the Master in Ordinary that the sheriff and the 
execution creditor were entitled to a preferred claim for their 
costs, notwithstanding the fact that the winding-up order was 
made on the 23rd March. Re Oskawa Heat <£• Light <& Power 
Company, 8 O.W.R. 415.

The above would naturally apply to the first execution credi
tor only.

As to execution creditor’s rights see also Re Hill, 1 Eq. 649. 
an’. Re HiUe India Rubber Co. (2) (1897), W.N. 20.

A winding-up order does not defeat a valid lien claimed by 
the solicitor of the company on documents belonging to the com
pany in his hands before the service of the petition. Re Capital 
Fire, 24 C.D. 408.

This section should be read with sections 22 and 23. See 
notes to those sections.
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85. Any liquidator, creditor or contributory, or shareholder or member 
may object to any claim filed with the liquidator, or to any dividend 
declared. R.R., c. 129, e. 67; 52 V., c. 32, s. 15.

See Ex parte Harper, 21 C.D. 537 ; Re Stenson, 25 C.D. 147.

86. If a claim or dividend is objected to, the objection shall be filed 
in writing with the liquidator, together with the evidence of the previous 
service of a copy thereof on the claimant.

2. The claimant shall have six days to answer the objections, or such 
further time as the Court allows, and the contestant shall have three 
days to reply, or such further time as the Court allows. R.S., c. 120, s. 07.

87. Upon the completion of the issues upon the objections, the liqui
dator shall transmit to the Court all necessary papers relating to the 
contestation, and the Court shall then, on the application of either party, 
fix a day for taking evidence upon the contestation, and hearing and 
determining the same. R.S., c. 129, s. 07.

An appeal lies from a decision of the Master to a Judge in 
Court.

88. The Court may make such order as seems proper in respect to the 
payment of the costs of the contestation by either party or out of the 
estate of the company. R.8., c. 120, s. 07.

See National Whole Meal Company (1892), 2 Ch. 457, where 
the liquidator was ordered to pay the costs and Re Knight, 57 
L.T. 238, where the claimant was ordered to pay costs.

The liquidator may be ordered to pay the costs personally 
if he has disputed the claim improperly. Re Powell (1896), 1 
Ch. 681.

89. If, after a claim or dividend has been duly objected to, the claim
ant does not answer the objections, the Court may, on the application 
of the contestant, make an order barring the claim or correcting the 
dividend, or may make such other order in reference thereto as appears 
right. R.8., c. 129, e. 67.

90. The Court may order the person objecting to a claim or dividend 
to give security for the costs of the contestation within a limited time, 
and may, in default, dismiss the contestation or stay proceedings thereon, 
upon such terms as the Court thinks just. R.S., c. 129, s. 07.

91. The property of the company shall be applied in satisfaction of 
its debts and liabilities, and the charges, costs and expenses incurred in 
winding up its affairs. R.S., c. 129, s. 58.
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92. All costs, charges and expenses properly incurred in the winding- 
up of a company, including the remuneration of the liquidator, shall be 
payable out of the assets of the company, in priority to all other claims. 
R.S., c. 129, e. 01.

The assets of the company in the case of encumbered property 
mean the equity of redemption or surplus, after clearing off the 
encumbrances. Re Anglo-Austrian Union (1895), 2 Ch. 891.

The liquidator’s right to remuneration ranks after the rights 
of encumbrancers, such as mortgagees or debenture holders. Re 
Oriental Hotels Co., 12 Eq. 126.

Costs ordered to be paid by the liquidator out of the assets 
are primâ facie payable immediately and in full and are there
fore the first charge on the net assets, ke London Metallurgical 
Co. (1895), ICh. 758.

See also Re Home Investment Co., 14 C.D. 167.
If an action commenced by the company before the winding 

up is continued by the liquidator, with the Court’s leave, the 
defendant, if successful, is entitled to his costs in full as a first 
charge as from tjie commencement of the action. Re London 
Drapery Stores (1898), 2 Ch. 685.

Where certain creditors applied for an order that the moneys 
in the hands of the liquidator be retained and set apart to meet 
preferred claims and that the same be not chargable with any 
of the costs of the liquidation until certain claims were disallowed, 
it was held that there was no power to make such an order. Re 
Sun Lithographing Company, 6 O.W.R. 358.

93. The Court shall distribute among the persons entitled thereto any 
surplus that remains after satisfaction of the debts and liabilities of the 
company, and the winding-up charges, costs and expenses, and unless 
otherwise provided by law or by the Act, charter or instrument of incor
poration, any property or assets remaining after such satisfaction shall be 
distributed among the members or shareholders according to their rights 
and interests in the company. R.S., c. 129, ss. 51 and 58.

The Crown is entitled to be paid in full. Maritime Bank v. 
The Queen, 17 S.C.R. 657.

See Re West Coast Gold Fields (1906), 1 Ch. 1.
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94. All gratuitous contracts, or conveyances or contracts without con
sideration, or with a merely nominal consideration, respecting either real 
or personal property, made by a company in respect to which a winding- 
up order under this Act is afterwards made, with or to any person whatso
ever, whether a creditor of the company or not, within three months next 
preceding the commencement of the winding-up, or at any time afterwards, 
shall be presumed to have been made with intent to defraud the creditors 
of such company. R.S., c. 120, s. 08.

For a full discussion on fraudulent preferences, the defence of 
pressure, etc., see Parker on Frauds on Creditors.

95. All contracts by which creditors are injured, obstructed or delayed, 
made by a company unable to meet its engagements, and in respect to 
which a winding-up order under this Act is afterwards made, with a per
son whether a creditor of the company or not, who knows such inability 
or bas probable cause for believing such inability to exist, or after such 
inability is public and notorious, shall be presumed to be made with in
tent to defraud the creditors of such company. R.S., c. 129, s. (18.

Quare as to whether this section includes mortgages or 
conveyances. K*rby v. liathbun Co., 32 O.R. 9.

96. A contract or conveyance for consideration, respecting either real 
or personal property, by which creditors are injured or obstructed, made 
by a company unable to meet its engagements with a person ignorant of 
such inability, whether a creditor of the company or not, and before such 
inability has become public and notorious, but within thirty days next 
before the commencement of the winding-up of the business of such com
pany under this Act, or at any time afterwards, is voidable and may be 
set aside by any Court of competent jurisdiction, upon such terms as to 
the protection of such person from actual loss or liability by reason of 
such contract as the Court orders. R.S., c. 129, s. 09.

A mortgage was made of land by an insolvent company on the 
5th of April in consideration of past indebtedness and an exten
sion of time. On the 5th of May following, a winding-up order 
was made. It was found as a fact that there w s no fraudulent 
intent on the part of the company fraudulently to impede, ob
struct or delay its creditors. The result, however, of the convey
ance was to injure and obstruct the creditors as it was made by 
the company when it was unable to meet its engagements. It 
was held that since the transaction was within thirty days of 
the commencement of the winding up, the transaction was void-
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able and might be set aside by a Court of competent jurisdiction. 
The words “upon such terms as to the protection of such 
persons from actual loss or liability by reason of such contract 
as the Court orders” should not be invoked in any case where the 
transaction was such as giving a mortgage as security for a past 
debt. Kirby v. Rathbun Co., 32 O.R. 9.

97. All contracts or conveyances made and acts done by a company 
respecting either real or personal property, with intent fraudulently to 
impede, obstruct or delay the creditors of the company in their remedies 
against the company, or with intent to defraud the creditors of the com
pany or any of them, and so made, done and intended with the know
ledge of the person contracting or acting with the company, whether a 
creditor of the company or not, and which Slave the effect of impeding, 
obstructing or delaying the creditors in their remedies, or of injuring 
them, or any of them, sliajl be null and void. R.S., c. 121), s. 70.

98. If any sale, deposit, pledge or transfer is made of any property, 
real or personal, by a company in contemplation of insolvency under this 
Act, by way of security for payment to any creditor, or if any property, 
real or personal, movable or immovable, goods, effects or valuable secur
ity, are given by way of payment by such company to any creditor, where
by such creditor obtains or will obtain an unjust preference over the 
other creditors, such sale, deposit, pledge, transfer or payment shall be 
null and void; and the subject thereof may be recovered back for the 
benefit of the estate by the liquidator, in any Court of competent juris
diction.

2. If such sale, deposit, pledge or transfer is made within thirty days 
next before the commencement of the winding-up under this Act, or at 
any time afterwards, it shall be presumed to have been so made in con
templation of insolvency. R.S., c. 129, s. 71.

The Master to whom the Court has delegated its powers for 
the purpose of winding up a company is not a “Court of com
petent jurisdiction” within the meaning of this section for the 
purpose of trying questions of fraudulent transfers of property 
alleged to be in contravention of the section. Hart v. Ontario 
Express & Transportation Co., 25 O.R. 247.

The presumption referred to in the second part of this sec
tion is rebuttable. Re Kerby v. Rathbun Co., 32 O.R. 9.

In England it has been held that an issue of debentures may 
be set aside as a fraudulent preference. Oas Light Co. v. Terrell,
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10 Eq. 168. But debentures issued bond fide to prevent insolv
ency were held not to be invalid. Inns of Court Hotel, 6 Eq. 82.

A debenture issued for a prior debt, although pursuant to an 
agreement made at the time the debt was incurred was set 
aside, the issue having been made only a few days before the 
winding up. He Jackson and Bassford, Ltd. (1906), 2 Ch. 467.

99. Every payment made within thirty days next before the commence
ment of the winding-up under this Act by a company unable to meet its 
engagements in full, to a person knowing such inability, or having pro
bable cause for believing the same to exist, shall be void, and the amount 
paid may be recovered back by the liquidator by suit or action in any 
Court of competent jurisdiction.

2. If any valuable security is given up in consideration of such pay
ment, such security or the value thereof shall be restored to the creditor 
upon the return of such payment. R.S., c. 129, s. 72.

The withdrawal by a depositor of money on deposit in a bank 
does not come within the meaning of any of the provisions in the 
Act relating to fraudulent preferences. Re Central Bank, Cay
ley’s Case, 17 O.R. 122.

A bank suspended payment September 15th, 1883, and the 
winding-up proceedings were commenced on 22nd of November, 
following, the winding-up order being made on December 5th. 
On November 19th the defendant, who was a depositor in the 
bank and had certain sums standing to his credit, sold his cheque 
for $320 to the local manager of the insolvent bank. The cheque 
was negotiated and accepted by the bank on the 23rd November, 
after the winding-up proceedings had begun : Held, that it 
would probably be an invalid transaction so far as the person 
who received value from the bank for the cheque was concerned, 
but there was no payment to the defendant (who was the de
positor in the bank) of anything within the scope and meaning 
of the 75th section of the Act 45 V., c. 23 (D.), the same as the 
above section, and as the transaction was attacked only upon 
that section, the action failed as the defendant received no money 
or valuable consideration from the bank which he should be 
ordered to re-pay. The Exchange Bank v. Stinson, 8 O.R. 667.
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100. When a debt due or owing by the company has been transferred 
within the time and under the circumstances in the last preceding section 
mentioned, or at any time afterwards, to a contributory, or to any per
son indebted or liable in any way to the company, who knows or has 
probable cause for believing the company to be unable to meet its en
gagements, or in contemplation of its insolvency under this Act, for the 
purpose of enabling such contributory, or such person so indebted or 
liable to the company, to set up, by way compensation or set-off, the 
debt so transferred, such debt shall not be set up by way of compensation 
or set-off against the claim upon such contributory or person. R.S., c. 
1st, a. ::t; H Y.. «. St, S. hi.

Before the amendment of 52 V., c. 32, s. 16, which is em
bodied in the above section, it was held that the prohibition 
against acqtiiring debts for the purpose of set-off was limited 
to the case of contributories ; as to debtors the law of set-off, 
administered by the Courts, was applicable in the same manner 
and to the same extent as if the company was a going concern. 
Re Central Bank of Canada, Yorke’s Case, 16 O.R. 625. But 
now the section applies to contributories and debtors alike.

This section has not a retrospective operation. An ex post 
facto construction will never be adopted when substantial rights 
are affected even in matters of procedure. Ings v. Bank of 
Prince Edward Island, 11 S.C.R. 265. See notes to s. 71.

101. Except in the Northwest Territories, any person dissatisfied with 
an order or decision of the Court or a single judge in any proceeding 
under this Act may:—

(а) If the question to be raised on the appeal involves future rights ;

(б) If the order or decision is likely to affect other cases of a 
similar nature in the winding-up proceedings ; or,

(r) If the amount involved in the appeal exceeds five hundred dollars ; 
by leave of a Judge of the Court, appeal therefrom. R.S., c. 129, s. 74.

The whole procedure for appeals in winding-up proceedings 
is provided for in the sections 101-106. They do not, however, 
include the appeals from the Master or Referee to whom the 
winding up has been referred, as such appeal lies as of right. 
A party may always go to the Court with a complaint against 
the judgment of the Referee to whom the Court has delegated 
its authority. Markle v. Ross, 13 P.R. 135. Accordingly, there
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is always an appeal from an order of the referee to a Judge in 
Court. In Ontario there is now no appeal to a Divisional Court. 
The appeal goes to a Judge in Court from the officer conducting 
the reference, whether or not that officer is the Master in Ordin
ary. See C.R. 768 A. and 771. The appeal is on seven clear 
days’ notice.

From the decision of such Judge no appeal lies except to 
the Court of Appeal in Ontario upon the leave of the Judge of 
the Court appealed from. There is no provision whatever in 
the Act for an appeal to a Divisional Court.

An appeal lies from original winding-up order under this 
section. Re Union Fire Insurance Company, 13 A.R. 268.

In Re Lake Superior Native Copper Company, Ltd., 9 O.R. 
277, it was held by Proudfoot, J., that a winding-up order made 
by one Judge will not be set aside by another, and that an appli
cation for that purpose must be made to a Divisional Court.

The decision of the Co.urt of Appeal, however, in Re Union 
Fire Insurance Company, supra, affirmed on this point in 14 
S.C.R. 624 (sub nomine, Shoolbred v. Union Fite Insurance 
Company) will govern, and the appeal must accordingly be 
made to the Court of Appeal in accordance with section 102. 
Quœre, as to stay of proceedings pending the appeal. A special 
application for that purpose would, probably, have to be made.

The liquidator may appeal from an order of the Master with
out leave, but he will be liable personally for costs, if he fails, 
although the Court appealed to may relieve him and direct the 
costs to be payable out of the estate. Re Silver Valley Mines 
21 C.D. 381.

The liquidator may appeal from an order refusing his costs 
out of the estate. Re Raynes Park Oolf Co. (1899), 1 Q.B. 961; 
or against an order for his removal. Re Adam Eyton (1887), 
36 Ch.D. 299.

Neither interest nor costs can be added to bring the amount 
involved to an amount in excess of $500, under sub-section (c).

The amount involved must exceed $500, exclusive of interest 
and costs. Re Wiarton Beet Sugar Company, Kyddfs Case, 6 
O.W.R. 590.
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An appeal lies from the ruling of the Master as tQ proper 
disposition of balance of monies in liquidators’ hands, when, 
after passing their accounts these monies have been paid back 
to them by parties who have erroneously received them. Hoga- 
boom’s Case, 19 C.L.T. 66.

Where an application for leave to appeal to the Court of 
Appeal from a decision in a matter under the Winding-up Act 
has been made under section 101 to a Judge of the High Court 
and refused by him, a fresh application will not be entertained 
by another Judge, and no appeal lies from that decision. Sarnia 
Oil Co., 15 P.R. 347. “Wherever power is given to a legal 
authority to grant or refuse leave to appeal, the decision of that 
authority is from the very nature of the thing final and conclu
sive, and without an appeal unless an appeal from it is expressly 
given.” Ex parte Stevenson (1892), 1 Q.B. 394 and 609.

An appeal does not lie from an order giving leave to appeal. 
Re C< nIrul See», 17 P.B. 395.

As to circumstances under which leave to appeal is granted, 
see Re Central Bank, 17 P.R. 370.

102. Such appeal e’iall lie:—
(а) In Ontario, to the Court of Appeal for Ontario;
(б) In Quebec, to the Court of King’s Bench; and
(c) In any of the other provinces, and the Yukon Territory, to a 

superior Court in banc. R.S., c. 129, s. 74.

The trial of a petition before a Judge of the Assizes, pray
ing that the liquidator be ordered to deliver up certain lumber 
under the equivalent of the present section 133, is not the trial 
of an action, but is a matter in the winding up. An appeal, 
therefore, does not lie to a Divisional Court, but to the Court of 
Appeal under this and the preceding section. Re Rainy Lake 
Lumber Co., 12 P.R. 27.

The Divisional Courts are not constituted appellate courts for 
the purposes of Dominion jurisdiction under the Winding-up Act, 
and an appeal does not lie to a Divisional Court from an order 
of a Judge in Court in a proceeding under that Act. The ap
peal lies only to the Court of Appeal, and then only by leave of
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a Judge of the Court appealed from. Sarnia OH Co., 15 P.R. 
182.

103. In the Northwest Territories, any person dissatisfied with an 
order or decision of the Court or a "single Judge in any proceeding under 
this Act may, by leave of a Judge of the Supreme Court of Canada, appeal 
therefrom to the Supreme Court of Canada. R.S., c. 129, s. 74.

104. All appeals shall be regulated, as far as possible, according to the 
practice in other casea of the Court appealed to, but no appeal herein
before authorized shall be entertained unless the appellant has, within 
fourteen days from the rendering of the order or decision, or within such 
further time as the Court or Judge appealed from, or, in the Northwest 
Territories, a Judge of the Supreme Court of Canada, allows, taken pro
ceedings therein to perfect his appeal, nor unless, within the said time, 
he has made a deposit or given sufficient security, according to the prac
tice of the Court appealed to, that he will duly prosecute the said appeal 
and pay such damages and costs as may be awarded to the respondent. 
R.S., S. 1», S. 74.

Note that this section has the effect in Ontario of shortening 
considerably the ordinary time for appealing to the Court of 
Appeal.

105. If the party appellant does not proceed with his appeal, accord
ing to this Act and the rules of practice applicable, the Court appealed to, 
on the application of the respondent, may dismiss the appeal with or 
without costs. R.S., c. 129, s. 75.

This section is a little different from the corresponding sec
tion in the old Act, which reads: “If the party appellant does 
not proceed with his appeal according to the law or the rules 
of practice, as the case may be, the Court appealed to, on the 
application of the respondent, may dismiss the appeal with or 
without costs.”

106. An appeal, if the amount involved therein exceeds two thousand 
dollars, shall, by leave of a Judge of the Supreme Court of Canada, lie to 
th.it Court from:—

(a) The Court of Appeal for Ontario ;
(ft) The Court of King’s Bench in Quebec; or,
(c) A superior Court in banc, in any of the other provinces or in 

the Yukon Territory. R.S., c. 129, s. 70.

Where, in one case, six persons were placed on the list by 
the Master, one for $1,000, and the others for $900 each, and all
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were released from liability by *he decision of the Court of 
Appeal, the Supreme Court held that the aggregate amount for 
which the respondents were sought to be made liable exceeding 
#2,000 did not give it jurisdiction, but that the position was the 
same as if proceedings had been taken separately against each. 
Stephens v. Gerth, In re The Ontario Express and Transporta
tion Company, 24 S.C.R. 716.

It is submitted that as in the case of appeals to the Court of 
Appeal, interest and costs cannot be added to the amount in
volved to make it over #2,000. See in Wiarton Beet Sugar Co., 
6 O.W.R. 590.

Leave to appeal per saltum under section 26 of the Supreme 
Court Act, cannot be granted in a case under the Dominion 
Winding-up Act.

An application under section 76 (the present section 106) 
of the Winding-up Act, for leave to appeal from a judgment of 
the Supreme Court of New Brunswick was refused, where the 
Judge had made no formal order on the petition for a winding- 
up order, and the proceedings before the Full Court were in the 
nature of a reference from his decision. Re Cushing Sulphite 
Fibre Company, 36 S.C.R. 494.

After a case was set down for hearing before the Supreme 
Court, the appellant, who had failed to obtain leave to appeal 
to the Court in accordance with the above section, obtained 
from the Judge of the Court below an order extending the time 
for bringing the appeal before the time expired, and the registrar 
of the Supreme Court sitting as a Judge in Chambers, to whom 
a motion nunc pro tunc was made, granted leave to appeal. His 
order declared that all proceedings had upon the appeal should 
be considered as taken subsequently to the order granting leave 
to appeal. Ontario Bank v. Chaplin, 20 S.C.R. 152.

Note that in appeals to the Supreme Court, leave must be 
given by a Judge of that Court and on appeals to the Court of 
Appeal the leave must be given by a Judge of the High Court.

107. In all proceedings connected with the company, a liquidator shall 
be described as the liquidator of the (name of the company), and not by 
his individual name only. R.S., c. 129, s. 29.
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108. The proceedings under a winding-up order shall be carried on as 
nearly as may be in the same manner as an ordinary suit, action or pro
ceedings within the jurisdiction of the Court. 52 V., c. 32, s. 21.

The practice in the Master’s office is analogous to that fol
lowed in administration proceedings.

By virtue of this section the Consolidated Rules of Practice, 
so far as applicable, govern winding-up proceedings in Ontario. 
And in effect this, and its kindred sections, subject winding-up 
proceedings to the practice and procedure of the Court of the 
province in which the winding-up order is made and the wind
ing up conducted.

The intention of Parliament in submitting all proceedings 
instituted for the winding up of an insolvent company under 
this Act, to the jurisdiction of the ordinary Courts in the re
spective provinces of the Dominion, was to leave those proceed
ings or cases to be dealt with in those Courts by machinery and 
course of procedure commonly in use in those Courts in sim
ilar cases. Re Union Fire Ins. Company, 17 S.C.R. 265 and 268.

A contributory of the company, petitioning to set aside a 
winding-up order, was required to give security for the costs 
of the company and a creditor opposing the petition where it 
appeared that the contributory, although he had a nominal in
terest as the holder of stock upon which nothing was paid, was 
not in such a position that anything could be made out of him 
upon execution, and was petitioning merely in the interest of 
other persons who lived out of the jurisdiction and who had 
indemnified him as to costs. Re Rainy Lake Lumber Co., 11 
P.R. 314. See also section 135.

109. The powers conferred by this Act upon the Court may, subject 
to the appeal in this Act provided for, be exercised by a single Judge 
thereof; and such powers may be exercised in Chambers, either during 
term or in vacation. R.S., c. 129, s. 77.

It is under this section that a Judge in Chambers obtains 
authority for the making of the winding-up order.

Before the amendment of 52 V., c. 32, s. 20, a winding-up 
order could be made by the Master in Chambers, the Master in

33—COMPANY LAW.
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Ordinary, or the local Master. The amendment, however, re
moved this jurisdiction, and now the order can be made only 
by a Judge. Queen City Refining Company, 10 P.R. 415.

Appeals from the Master or Referee go to a Judge in Court 
iWler C.R. 771.

110. After a winding-up order is made the Court may, subject to an 
appeal according to the practice of the Court in like cases, from time to 
time as to the Court may seem meet, by order of reference, refer and 
delegate, according to the practice and procedure of the Court, to any 
officer of the Court any of the powers conferred upon the Court by this 
Act. 52 V., c. 32, s. 20.

The Court acts upon this section in making the usual order 
of reference at the same time as the winding-up order is made. 
See ante. The Master conducts the winding up in a maimer 
analagous to that of administration proceedings. Stringer’« 
Case, 4 Ch. 475.

There is always an appeal to the Court which made the order 
of reference, from a decision of an officer to whom the reference 
is made. Varkle v. Ross, 13 P.R. 135.

For a concise statement of the power of the Master to whom 
the reference is made, see Re Farmers’ Loan, Ex parte Toogood, 
8 O.W.R. 12.

In Titterington v. Distributors Co., 8 O.W.R. 328, Teetzel, 
J., stated that the Master in Ordinary has all the powers of a 
High Court Judge in the winding-up proceedings.

But this would appear to be subject to some limitations. In 
Carnegie v. Federal Bank, 11 P.R. 311, it is stated that the 
Master has only a delegated and very limited jurisdiction, and 
possesses no part of the original jurisdiction of the Court as to 
amendment of pleadings or variations of a decree. But see now 
section 128.

The Master to whom the winding up is delegated has no 
power to decide a question as to the propriety and validity of 
a transfer of property by the company which is alleged to be in 
contravention of section 98 of the Act and to operate an unjust 
preference. Bart v. Ontario Express é Transportation Co., 25 
O R. 247.
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Relief by way of rescission of a contract is beyond the juris
diction of the Master in a winding-up proceeding. Therefore 
it is not competent in such case to the Master, not having juris
diction to rescind, to make a vendor who has sold property to 
the company while occupying a fiduciary relationship to that 
company to account for any profit which may have accrued to 
him or to those whom he represented. In re Hess Mnfg. Co. ; 
Edgar v. Sloan, 23 S.C.R. 664, at p. 666.

An order having been made by the Court delegating the 
powers exercisable for the purpose of winding up the company 
to a local Judge, it was held that he had power under such dele
gation to order security for costs and to stay proceedings until 
security should be given by a shareholder residing out of the 
jurisdiction and who had no property within Ontario who had 
intervened for the purpose of expediting the actions of the 
liquidator. Re Sarnia Oil Co., 14 P.R. 335.

In the course of a reference made to the Master in Ordinary 
in winding-up proceedings, a claim was made for rent and the 
liquidator contended that the conveyance under which the claim
ant assumed to be owner of the demised premises was a fraudu
lent preference and void as against creditors of the company, 
and further, that the alleged lease was never executed: Held, 
that the Master had no jurisdiction to adjudicate upon this 
contention, and that the liquidator should be left to proceed 
under section 31 (now section 34) by way of action. In Re 
Sun Lithographing Company, Farquhar’s claim, 22 O.R. 57.

A perusal of the above case will indicate that the Court leans 
against allowing an extensive jurisdiction to the Master and 
that where important questions are raised the liquidator will be 
forced to proceed by action rather than having them decided 
by the Master. See section 133 and notes.

111. The Court shall have the power and jurisdiction to cause or allow 
the service of process or proceedings under this Act to be made on per
sons out of the jurisdiction of the Court, in the same manner, and with 
the like effect, as in ordinary actions or suits within the ordinary juris
diction *of the Court. 52 V., c. 32, s. 19.
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This section overrides Britiih Canadian Lumbering Co. v. 
Grant, 12 P.R. 301, which held, before this section was passed, 
that there was no power to allow service out of the jurisdiction 
in a winding-up matter. See C.R. 162(2),

112. Every order of the Court or Judge for the payment of money 
or costs, charges or expenses made under this Act shall be deemed a judg
ment of the Court, and may be enforced against the person or goods and 
chattels, lands and tenements of the person ordered tor pay, in the manner 
in which judgments or decrees of any superior Court obtained in any suit 
may bind lands or be enforced in the province where the Court making 
the same is situate. 68-59 V., c. 18, s. 1.

The powers given to the liquidator under this and the follow
ing sections enable him to realize in a winding up as effectually 
as if he has obtained a judgment in an action, issued execution, 
etc.

Equitable execution may be resorted to. Re Manchester v. 
Parkinson, 22 Q.B.D. 173 ; Re Shepherd, 43 C.D. 136.

113. The practice with respect to the discovery of assets of judgment 
debtors, from time to time in force in the superior Courts or in any 
superior Court in the province where any such order is made, shall be 
applicable to and may be availed of in like manner for the discovery of the 
assets of any person who by such order is ordered to pay any money or 
costs, charges or expenses. 58-59 V., c. 18, s. 1.

See notes to section 69 as to the right to discovery in a con
test between the liquidator and a claimant ; and notes to section 
34 as to right to discovery in an action in which the liquidator 
is a party. See Consolidated Rules 900, et seq.

114. Debts due to any person against whom such order for the pay
ment of money, costs or expenses has been obtained, may, in any pro
vince where the attachment and garnishment of debts is allowed by law, 
be attached and garnisheed in the same manner as debts in such prov 
ince due to a judgment debtor may be attached and garnisheed by a 
judgment creditor. R.S., c. 129, s. 79.

115. In any action, suit, proceeding or contestation under this Act, the 
Court may order the issue of a writ of subpoena ad testificandum or of 
subpoena duces tecum, commanding the attendance, as a witness, of any 
person who is within Canada. R.S., c. 129, s. 80.

Note that thin section requires that the Court shoultl order



PROCEDURE. [§116] 517

the issue of the writ. It should seem that a party cannot as of 
right issue the writ without a direction of the Court. In prac
tice this rule is not strictly observed, the parties to any contest 
generally attending themselves to the manner of bringing their 
evidence before the Master.

A liquidator who has been ordered to be cross-examined need 
not be subpoenaed. Re General Financial Bank (1888), W.N. 
47.

116. The Court may, at any time before or after it has made a wind
ing-up order, upon proof being given that there is reasonable cause for 
believing that any contributory or any past or present director, manager, 
officer or employee of the company is about to quit Canada or otherwise 
abscond, or to remove or conceal any of his goods or chattels, for the pur
pose of evading payment of calls, or for avoiding examination in respect 
of the affairs of the company, cause such person to be arrested, and his 
books, papers, moneys, securities, for money, goods and chattels to lie 
seized, and him and them to be safely kept until such time as the Court 
orders. R.S., c. 129, s. 52.

The Court should be satisfied by affidavit of the liquidator 
or some one conversant with the facts that the order should be 
made. In any case, it would seem advisable for the liquidator 
to pledge his oath that the arrest would be in the best interests 
of the estate.

For requirements of the affidavit see Central Bank v. Earle, 
28 N.B.R. 173. See also, Re Imperial Mercantile Co., 5 Eq. 264.

117. The Court may, after it has made a winding-up order, summon 
before it or before any person named by it, any officer of the company 
or person known or suspected to have in his possession any of the estate 
or effects of the company, or supposed to be indebted to the company, 
or any person whom the Court deems capable of giving information con
cerning the trade, dealings, estate or effects of the company. R.S., c. 120, 
s. 81.

The object of this and the following section is to enable the 
liquidator to obtain discovery and there need not be any specific 
issue or dispute pending. Re Clement’s Case, 13 Eq. 179.

The powers conferred by this section are frequently exer
cised where the liquidator, from an examination of the books 
and papers, has reason to suspect that there may be any claim
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against the directors, officers, etc., under section ] 23 or a claim 
against promoters or others, or where proceedings are pending 
against the company, and he desires to ascertain whether he 
can prudently defend the action. Re Massey v. Allen, 9 Ch.D. 
165; Re Metropolitan Brush Co., 51 L.T. 817.

A prima facie claim against any person need not be made 
out by the liquidator to obtain an examination under this sec
tion. It is enough if the Court is satisfied that there is a fair 
ground for suspicion. Re Gold Co., 12 C.D. 77.

And it is not necessary to shew that the person to be ex
amined can give any information. It is enough if the Court 
thinks he may be able to give information. Re Clement's Case, 
13 Eq. 179.

A mere creditor of the company who is not shewn to be cap
able to give any information is not to be examined under this 
section. Re Accidental Insurance Co., 5 Eq. 22.

Prima facie the examination is conducted by the liquidator, 
but the Court may entrust it to a contributory or a creditor.

Witnesses’ depositions on the examination under this section 
may be used against them in subsequent proceedings, civil or 
criminal. Re Pugh & Sharman’s Case, 13 Eq. 566.

118. If any person so summoned, after being tendered a reasonable 
sum for his expenses, refuses, without a lawful excuse, to attend at the 
time appointed, the Court may cause such person to be apprehended and 
brought up for examination. R.S., c. 129, s. 81.

The Court may either order his apprehension or order him 
to attend at his own expense. Re Lisbon Steam Tramway, 2 
C.D. 575.

119. The Court may require any such officer or person to produce before 
the Court, any book, paper, deed, writing or other document in his custody 
or power relating to the company. R.S., c. 129, s. 81.

120. If any person claims any lien on papers, deeds, writings or docu
ments produced by him, such production shall be without prejudice to such 
lien, and the Court shall have jurisdiction in the winding-up to deter
mine all questions relating to such lien. R.S., c. 129, "s. 81.

See Re Capital Fire Insurance Company, L.R. 24 Ch.D. 408,
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for classes of documents to which the solicitor’s lien attaches. 
See also Re Boston Wood Rim Company, 5 O.W.R. 149. See 
notes to sections 23, 33, 69 and 84.

121. The Court or person so named may examine, upon oath, either 
by word of mouth or upon written interrogatories, any person appearing 
or brought up in manner aforesaid, concerning the affairs, dealings, estate 
or effects of the company, and may reduce to writing the answers of any 
such person, and require him to subscribe the same. R.S., c. 129, s. 82.

122. After a winding-up order has been made, the Court may make 
such order for the inspection, by the creditors, shareholders, members or 
contributories of the company, of its books and papers, as the Court thinks

2. Any books and papers in the possession of the company may be in
spected in conformity with the order of the Court, but not further or 
otherwise. R.8., c. 129, s. 54.

After a winding-up order is made the right to inspect the 
books of the company given to shareholders by the Companies 
Acts comes to an end, and inspection can only be obtained by 
order of the Court under this section. Re Kent Coal Fields 
Syndicate (1898), 1 Q.B. 754.

The right of inspection includes the right to take copies. Re 
Boord v. African Consolidated (1898), 1 Ch. 596.

Inspection mey be refused if it is sought for some purpose 
not connected with the winding up. Re North Brazilian Sugar 
Co., 37 Ch.D. 83.

Special circumstances must generally be shewn in order to 
obtain an order for inspection. Re Imperial Land Co. of Mar- 
seilles (1882), W.N. 173.

123. When in the course of the winding-up of the business of a com
pany under this Act, it appears that any past or present director, man
ager, liquidator, receiver, employee or officer of such company has mis
applied or retained in his own hands, or become liable or accountable for 
any moneys of the company, or been guilty of any misfeasance or breach 
of trust in relation to the company, the Court may, on the application of 
any liquidator, or of any creditor or contributory of the company, not
withstanding that the offence is one for which the offender is criminally 
liable, examine into the conduct of such director, manager, liquidator, re
ceiver, officer or employee and upon such examination may make an order 
requiring him to repay any moneys so misapplied or retained, or for which 
he has become liable or accountable, together with interest, at such rate
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as the Court thinks just, or to contribute such sums of money to the 
assets of the company, by way of compensation in respect of such mis
application, retention, misfeasance or breaeh of trust, as the Court thinks 
fit. R.S., c. 129, e. 83.

This section is very commonly resorted to in almost every 
liquidation. Very frequently directors of companies, which arc 
placed in liquidation, are found to have done certain acts which 
they should not have done, and which acts have resulted in a 
financial loss to the company. This section affords the necessary 
relief to the liquidator and gives a speedy method of realizing 
against such directors.

When the liquidator has made his investigation and has 
found that directors have not acted properly in respect to the 
company's affairs and has satisfied himself that proceedings 
should be taken against them under this section, he brings in 
an affidavit to the Master setting out the facts which he has 
ascertained and stating that he deems it advisable in the in
terests of the estate to take proceedings against these directors 
or officers under this section. The Master thereupon issues a 
summons calling upon the directors attacked to appear before 
him on the application of the liquidator. This summons is then 
served on all necessary parties and on the return day evidence 
is heard by the Master for and against the liquidator’s appli
cation and judgment given as in the Master’s opinion seems 
proper. An appeal lies from the Master’s decision in accord
ance with the ordinary procedure. For a form of summons see 
infra.

Note the class of persons against whom proceedings may be 
taken. Our section is not quite as wide as the English section 
(section 10, 1890) which allows proceedings to be taken against 
any person who has taken part in the formation or promotion 
of the company. This class of persons is not included in our Act.

This section does not create any new rights or liabilities, 
but provides merely a more convenient means of enforcing rights 
and remedies which would have been enforceable by action if 
there had been no winding up. Cot'entry <t Diron’s Case. 14 
C.D. 660; Cavendish v. Venn, 12 A.C. 652.
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A test is therefore given in that if no action would lie for 
the offence charged if it were not for this section, then proceed
ings cannot be taken under the section. See Kingston Cotton 
Mill (a) (1896), 2 Ch. 279.

The word “misfeasance” in a similar English section has 
been defined by James, L.J., in Coventry & Dixon’s Case, supra, 

as meaning “Misfeasance, in the nature of a breach of trust ; 
that is to say it refers to something which the officer of such 
company has done wrongly by misapplying or retaining in his 
own hands any money of the company or by which the com
pany’s property has been wasted or the company’s credit 
pledged. It must be some act resulting in actual loss to the 
company.”

“In order to make a director liable under this section it 
must not only be shewn that he was guilty of some misfeasance 
but that the misfeasance resulted in damage to the company.” 
Re Manes Tailoring Co., 11 O.W.R. 498.

The application need not be based on fraud. Re Sale Hotel, 

78 L.T. 368.
Mere non-feasance is not misfeasance. Forest of Dean, 10 

C.D. 450; but directors are bound to use fair and reasonable 
diligence in the discharge of their duties and to act honestly ; 
but they are not bound to do more. Ibid. Re Cawley, 42 C.D. 
209. If the directors act within their powers and with such* 
care as is reasonably to be expected from them, having regard 
to their knowledge and experience, and if they act honestly for 
the benefit of the company which they represent, they discharge 
both their legal and equitable duties to the company, and will 
not be liable for mistakes or errors of judgment. Lagunas 
Nitrate Syndicate (1899), 2 Ch. 393. If the alleged misfeas
ance consists of an act which is not ultra vires the company 
and not fraudulent and dishonest, the directors are not liable 
unless it can be shewn that they did not really exercise their 
discretion and judgment as such directors and that the omission 
to do so resulted in loss or damage to the company. Re New 
Mashonaland (1892), 3 Ch. 586.
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The act must be done fraudulently and improperly and not 
merely by a default of judgment and must result in lose to the 
company. Turquand v. Marshall, 4 Ch. 376; see also Overend 
Gurney v. Gibb, 5 H.L. 480.

Negligence amounting to a breach of trust is a misfeasance 
within the section. Re Liverpool Household Co., 62 L.T. 873, 
Marquis of Bute's Case (1892), 2 Ch. 100, and on the same 
principle as governs all proceedings under the section, the neg
ligence for which a director will be held liable must be such as 
would make him liable in an action. Marsetti’s Case, 28 W.R. 
541.

It is not necessary that the moneys of the company should 
have belonged to the company before it came into the possession 
of the person liable. Money had and received for the use of a 
company is sufficient. Re Sale Hotel, 78 L.T. 368.

In the case of a breach of trust which was not fraudulent, 
the lapse of six years after the breach would probably be a bar 
to the action under R.S.O. c. 129, s. 32; see in England Re 
Lands Allotment Co. (1894), 1 Ch. 616; see also Re Sharpe 
(1892), 1 Ch. 154.

Where an order is made under this section no set-off is al
lowed. Flitcroft’s Case, 21 C.D. 519; Milan Tramways, 25 C.D. 
571; Pelley’s Case, 21 C.D. 492; Freeman’s Case, 12 O.L.R. 149.

Frimâ facie the company’s solicitor is not an officer within 
this section. Re Great Western, 31 C.D. 496; but he may be if 
he does all the work for a fixed salary. Re Liberator, 71 L.T. 
537.

The payment of dividends out of capital is a breach of trust 
and the directors who allow such payments to be made will be 
held liable under this section with probably a right of recourse 
against each shareholder for the amount received. Re Rational 
Funds Assurance Co., 10 C.D. 118; Re London and General 
Bank (2) (1895), 2 C.D. 673; see also Alexandra Palace Co., 21 
C.D. 149, and Re Moxham (1900), 1 Q.B. 88.

Where a director purchased property of a company, which 
was being sold under mortgage, and re-sold at a profit it was
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held that he “became liable or accountable” for whatever profits 
he might have received on the sale, and an order was made 
against him under this section. Re Iron Clay Co., 19 O.R. 113.

A director is liable under this section when he improperly 
accepts a present of his qualification shares from the promoter 
of the company or a vendor of property to the company. Pear
son’s Case, 5 C.D. 336; Archer’s Case (1892), 1 Ch. 322; Met
calfe’s Case, 13 C.D. 169; Postage Stamp Co. (1892), 3 Ch. 566. 
The measure of damages in such cases as those immediately 
preceding would appear from a perusal of the cases to be the 
par value of the shares.

A director is liable under this section to account for profits 
made by him on a sale of his own property to the company 
without disclosing the fact of his ownership. Re Cape Breton 
Co., 29 C.D. 795, 12 A.C. 652; see also the Olympia (1898), 2 
Ch. 168 (1900), A.C. 241; Re Leeds <£• Hanly (1902), 2 Ch. 809.

It cannot be said that the law is clear on the liability of a 
person who promotes a company and sells his own property to 
it at an overvaluation, if all of the shareholders approve of the 
transaction and even though the vendor is also a director of the 
company, provided, however, he discloses his interest. If he 
does not disclose his interest the contract would not comply 
with the provisions of the Companies Act, and if he were a 
director he would be plainly liable for a breach of trust. But 
the case very commonly arises where a man causes a company 
to be incorporated for the purpose of acquiring his own busi
ness. He nominates his own incorporators and his first Board 
of Directors, and while thus in absolute control of the company 
he causes a contract to be made whereby the company takes 
over his business, generally with a large overvaluation of the 
goodwill. Assuming the contract to be validly made by the 
directors and ratified by all of the shareholders of record at 
the time of the transaction, it is extremely difficult to hold the 
vendor liable even though he was a director at the time, because 
he has disclosed his interest not only to the Board of Directors 
but to each and every shareholder of the company. It is stated
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by Lord Ilerschell in Re Cape Breton Co., 12 A.C. 652, that tho 
misfeasance in the case of a sale by a director to the company 
is not in the selling but in not disclosing.

It is plain that in such a case the vendor is not liable as a 
contributory because the company has received value for the 
shares; see notes to section 51; and it would seem as a fair 
result of the cases that there is no liability even under this sec
tion if full disclosure was made, for the reason that it is impos
sible to shew what loss was occasioned to the company. In sup
port of this principle see Re Ambrose Lake Co., 14 C.D. 390; 
Re Cape Breton Co., 26 C.D. 230; Erlanger v. Sombrero, 3 A.C. 
1218 ; Re Hess, 23 S.C.R. 610 ; Felix Hadley v. Hadley, 77 L.T. 
131 ; Cavendish v. Fenn, 12 A.C. 652; Wade v. Kendrick, 37 
S.C.R. 32; Earle v. Borland. 27 A.R. 561 ; Highway Advertising 
v. Ellis, 7 O.L.R. 504 ; Hopper v. Hector, 35 S.C.R. 645 ; 0 ’Sul
livan v. Clarkson, 9 O.W.R. 46. In such a case the company and 
the liquidator are, apparently, without a remedy unless the 
contract can be rescinded and the parties placed in statu quo 
ante. Re Hess, supra. See cases there collected. For a lucid 
discussion of this principle see Re Wragge Limited (1897) 1 
Ch. 796. where the earlier cases are collected. See also title 
Promoters, ante, p. 55, et seq.

To shew that the company suffered loss in such a case the 
liquidator must attack the adequacy of the consideration ; to 
do this he must first impeach the agreement and this cannot be 
done unless fraud is alleged and proved, and it is possible to 
restore the parties to their former position. Re Wragge, supra.

When the Letters Patent incorporating a company give 
power to the company to adopt an agreement previously made, 
under which property is transferred to the company for an 
amount of stock greatly in excess of the actual value of the 
property : Quatre, as to the right of any person to impeach the 
transaction. Thompson v. Brantford, 25 A.R. 340; Ashburn v. 
Rische, 7 H.L. 653; Re Wakefield Mica Co., 4 O.W.R. 535, 7 
O.W.R. 104.

Bonus shares were allotted to a director, upon which nothing
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was paid and he transferred some of them to persons under 
such circumstances that they could not be held as contributories. 
It was held that he was liable under this section for the amount 
unpaid on the stock. Freeman’s Cate, 12 O.L.R. 149.

Directors were held liable under this section for not exercis
ing their discretion in the best interests of the company in pro
curing responsible transferees of stock. Re Peterboro Cold 
Storage Co., 14 O.L.R. 475.

Directors who pay themselves remuneration when they are 
not properly entitled to do so under the by-laws are liable to 
repay the amounts under this section. Livingstone’s Case, 14 
O.R. 211, 16 A.R. 397.

A director who signs cheques for the company without in
quiring for what purposes the cheques are to be used is liable 
under this section if the company has suffered loss. Joint Stock 
Discount Co. v. Brown, 8 Eq. 381.

Directors issued stock to themselves as fully paid up, when 
it was not in fact paid up. Subsequently one of them trans
ferred his stock to one of the others and received from him $125. 
On a winding-up order it was held that he was liable under this 
section for the sum of $125, only and not for the par value of 
the stock as the company had not suffered loss, the transferee 
of the stock being not in a position of a bond fide purchaser of 
paid-up stock and he was therefore subject to liability for calls. 
Re Manes Tailoring Co., 11 O.W.R, 498. If in this case the 
transferee of the stock had been in a position to hold it ps fully 
paid up the transferor would have been liable under Freeman’s 
Case, supra, for the full par value of the stock.

Directors were ordered to repay excessive consideration paid 
to contractors under an ultra vires agreement. London Trust 
Co. v. Mackenzie (1893), W.N. 9. Directors were ordered to 
repay money paid to them in reality for rigging the market. 
Marzetti’s Case, 28 W.R. 541.

A director was ordered to repay presents of the company’s 
monies to himself. Oeo. Newman Co. (1895), 1 Ch. 674.

A shareholder applied under section 22 for leave to add the 
company as a party to an action on behalf of herself and other
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shareholders for damages against the directors for breach of 
trust. Aa the liquidator was willing to proceed against the 
directors under this section, leave was refused on the ground 
that so far as the company was concerned the claim could be 
more satisfactorily disposed of in the winding up. Re Farmers’ 
Loan, 8 O.W.R. 12.

No formal objection should be allowed to affect the proper 
operation of this section. Livingstone’s Case, 14 O.R. 211.

FORM OF MISFEASANCE SUMMONS.
(Style of cause, etc.)

Let all parties concerned attend before the Master in Ordinary at his 
Chambers, Osgoode Hall, Toronto, on the day of ,
19 . at the hour of 11 o'clock in the forenoon on the hearing of an ap
plication on the part of the liquidator of the above Company that it may 
be declared that , directors of the above named Company are
guilty of misfeasance and breach of trust in relation to the above named 
Company inasmuch as that all of the said directors excepting 
acted as directors of the said Company without being duly qualified, and 
accepted presents or gifts of stock, so as to make it appear that they were 
duly qualified to act as directors and inasmuch as all of the said dir
ectors were parties to and approved of an improvident disposition of the 
stock of the said Company, and the handing of the same over to said 

, such disposition also being one by which all of the said dir
ectors, except the said , personally profited by obtaining stock
from the said without having paid for the same, and generally
that the said directors acted in their own interests and contrary to the 
interests of the Company in breach of their duties as directors and of the 
provisions of the statute in that behalf.

And that it may be declared that they are jointly and severally liable 
to the said Company and to , Esquire, as the liquidator thereof
to the extent of the amount of stock respectively obtained by them as 
aliove set out together with interest on the value of the said stock from 
the date of said misfeasance and breach of trust and also are liable to 
make good any loss which the said Company may have sustained by 
reason of such misfeasance or breach of trust and that the said directors 
may be ordered to pay to the applicant his costs of and relating to this 
application or for such other order as may be made in the premises and 
as the nature of the case may require.

Master in Ordinary.
The summons should clearly state all grounds of complaint 

against each director or other person charged. See Re Few 
Mashonaland (1892), 3 Ch.D. 577; Re Mutual Society, 22 C.D. 
714.
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ORDER.
Upon the application, etc.
Declared that and are guilty of miefeasancea and

breaches of trust in relation to the above named Company and have be
come liable to contribute the several sums hereinafter mentioned to the 
assets of the above named Company, and ordered that the said several 
persons do within four days after service of this order upon them respec
tively pay to the liquidator of the said Company the respective sums set 
opposite their respective names in the second column of the schedule to 
this order together with the liquidator’s costs of and incidental to this 
application.

Schedule shewing names, amounts and costs.
124. The Court may, by any order made after the winding-up order 

and the appointment of a liquidator, dispense with notice to creditors, 
contributories, shareholders or members of the Company required by this 
Act, where in its discretion such notice may properly be dispensed with. 
M V . c. 32, s. 11.

Note that this order may be made only after the liquidator 
has been appointed. His appointment must be on notice. See 
section 24 et seq. See sections 34, 36, 63, etc.

ORDER DISPENSINC, WITH NOTICE TO CREDITORS.
(Style of cause.)

Upon the application of the liquidator of the above named Company 
upon hearing read the winding-up order herein dated the day of

,19 , and the order of reference of the same date, and the
order appointing permanent liquidator of the above named Com
pany, dated the day of , 19 , upon reading the affi
davit of , and considering the matter and hearing what was
alleged by , counsel for the liquidator.

It is ordered that all acts, matters and things required or authorized 
by the above-mentioned Act and the amending Acts to be done by the 
liquidator, may be done by the said liquidator and particularly the acts, 
matters, things and powers referred to in sections 34 and 36 of the said 
Act, may be exercised by the said liquidator [without the approval, sanc
tion or intervention of the Court and] without previous notice to the 
creditors, contributories, shareholders and members of the said Company, 
notice to such creditors, contributories, shareholders and members being 
hereby dispensed with.

[And it is further ordered that this order be read at the meetings of 
creditors, contributories and shareholders to be hereafter held as pro
vided by order made herein on the day of , 19 .]

And it is further ordered that the costs of this application and order 
be costs in the matter to the said liquidator.

Master in Ordinary.
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The clause allowing the various things to be done without 
the intervention of the Court is rarely included.

125. The Courts of the various provinces, and the Judges of the said 
Courts respectively, shall be auxiliary to one another for the purposes of 
this Act, and the winding-up of the business of the company or any 
matter or proceeding relating thereto may be transferred from one Court 
to another with the concurrence, or by the order or orders of the two 
Courts, or by an order of the Supreme Court of Canada. R.S., c. 129, s. 
84.

The Court initiating winding-up proceedings is a Dominion 
Court ad hoc, and can restrain actions in the Courts of other 
provinces, which may affect the assets of the company. Baxter 
v. Central Bank, 20 O.R. 214.

Meredith, C.J., held, in 1905, however, in Re Canada Cork 
Company (unreported) that such an order would not be made 
unless evidence was given that the Court in the other pro
vince had received notice of the winding-up order and had re
fused to take cognizance of it. See also Re International Pulp 
Company, 3 C.D. 594.

126. When any order made by one Court is required to be enforced 
by another Court, an office copy of the order so made, certified by the 
clerk or other proper officer of the Court which made the same, under the 
seal of such Court shall be produced to the proper officer of the Court 
required to enforce the same. R.S., c. 129, s. 85.

127. Such last mentioned Court shall, upon such production of the 
said certified copy of such order, take the same proceedings thereon for 
enforcing the order as if it was the order of the Court required to enforce 
it. R.S., c. 129, s. 85.

128. The rules of procedure, for the time being, as to amendments of 
pleadings and proceedings in the Court, shall apply, as far as practicable, 
to all pleadings and proceedings under this Act.

2. Any Court before which such proceedings are being carried on shall 
have full power and authority to apply to such proceedings the appropriate 
rules of such Court as to amendments. R.S., c. 129, s. 86.

“It is plain, I think, that section 86 (the present section 
128) has reference to amendments only,” per Ferguson, J., in 
Re The Sun Lithographing Co., 22 O.R. 57, at p. 62.

129. No pleading or proceeding shall be void by reason of any irregu 
larity or default which may be amended or disregarded ; but the same
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may be dealt with according to the rules and practice of the Court in 
cases of irregularity or default. R.S., c. 129, s. 87.

130. Any powers by this Act conferred on the Court are in addition 
to, and not in restriction of any other powers at law or in equity of in
stituting proceedings against any contributory, or the estate of any 
contributory, or against any debtor of the company, or his estate, for the 
recovery of any call or other sum due from such contributory, debtor, or 
estate, and such proceedings may be instituted accordingly. R.S., c. 129, 
h. 90.

131. The Court may, as to all matters relating to the winding-up, 
have regard, so far as it deems just, to the wishes of the creditors, con
tributories, shareholders or members, as proved to it by any sufficient 
evidence. R.S., c. 129, s. 19.

131a. The Court if satisfied that, with respect to the whole or any 
portion of the proceedings, the interests of creditors, claimants, or share
holders can be classified, may after notice by advertisement or otherwise 
nominate and appoint a solicitor and counsel to represent each or any 
class for the purpose of the proceedings, and all the persona composing 
any such class shall be bound by the acts of the solicitor and counsel so 
appointed, and service upon such solicitor of notices, orders or other pro
ceedings of which service is required, shall for all purposes be, and be 
deemed to be, good and sufficient service thereof upon all the persons com
posing the class represented by him; and the Court may by the order 
appointing a solicitor and counsel for any class or by subsequent order 
provide for the payment of the costs of such solicitor and counsel by 
the liquidator of the company out of the assets of the company, or out 
of such portion thereof as to the Court seems just and proper. 0-7 Edw. 
VII., c. 51, e. 1.

Section 131(a) was added in 1907. See notes to section 35. 
Until this section was passed there was no provision in our Act 
for the attendance of creditors and shareholders at the winding- 
up proceedings. As a matter of practice they attended if they 
so desired, but at their own expense. Now an order can be made 
under the above section providing for representation. See 
notes to section 61 e< aeq.

Where the interests of creditors and shareholders conflict the 
Court will exercise its discretion for the benefit of the creditors. 
Re Commercial Bank, 1 Ch. 538.

132. The liquidator ahall be aubjeet to the summary jurisdiction of 
the Court in the same manner and to the same extent as the ordinary

34—COMPANY LAW.



530 [§ 132] DOMINION WINDING UP.

officers of the Court are subject to its jurisdiction and the performance 
of his duties may be compelled by order of the Court. R.S., c. 129, s. 39.

See notes to section 34.
133. All remedies sought or demanded for enforcing any claim for a 

debt, privilege, mortgage, lien or right of property upon, in or to any 
effects or property in the hands, possession or custody of a liquidator, 
may be obtained by an order of the Court on summary petition, and not 
by any action, suit, attachment, seizure or other proceeding of any kind 
whatsoever. R.S., c. 129, s. 39.

On a petition by a mortgagee in winding-up proceedings ask
ing for the conveyance to him by the liquidator of the company’s 
equity of redemption in certain property the Court has jurisdic
tion to make the usual order for foreclosure or sale. The juris
diction exists by virtue of this section1 and may be exercised in a 
summary way. It is a matter of convenience and discretion as 
to when an action will be directed or summary proceedings sanc
tioned. Re The Essex Laud & Timber Co., 21 O.R. 367.

But sections 80 and 81 make it clear that this section is not 
intended to apply to cases where prior or subsequent mortgagees 
are concerned. Re Canada Cabinet Company, 9 O.W.R. 818.

The summary action provided for in this section as to mort
gages on land may be properly exercised only when the liquidator 
is the sole party interested in the property mortgaged. Ibid.

A secured creditor has prima facie a clear right to apply for 
end obtain leave to bring or proceed with an action for enforc
ing his securities. Re David Lloyd & Co., 6 C.D. 339 ; Re Lon
don, etc., Hotel Co. (1892), 1 Ch. 639.

In general, the summary powers cannot be exercised against 
persons who do not come within some or one of the classes of 
persons specified in the sections of the Act covering summary 
exercise of powers. These classes include contributories, credi
tors, officers and trustees. The Court is not justified in extending 
the jurisdiction to other cases not within the terms of the Act. 
Re Tolique Oypsum Co., 6 O.L.R. 515.

Goods were sold to a company under a lien agreement (no 
property passing until payment in full). Upon the winding-up
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order being made the liquidator refused to allow the vendors to 
take back the goods. The vendors were refused leave to bring an 
action to recover the goods, but were directed to proceed in 
accordance with this section. Re Kurtz & McLean, Ltd., an 
unreported decision of Mulock, C.J., January 24tb, 1908.

134. A majority of the Judges of the Court, of which the chief justice 
shall be one, may, from time to time make and frame and settle the 
forms, rules and regulations to be followed and observed in proceedings 
under this Act, and make rules as to the costs, fees and charges which 
shall or may be had, taken or paid in all such cases by or to attorneys, 
solicitors or counsel, and by or to officers of Courts, whether for the 
officers or for the Crown, and by or to sheriffs, or other persons, or for 
any service performed or work done under this Act: Provided that in 
Ontario the Judges of the High Court of Justice, and in Quebec, the Judges 
of the Court of King’s Bench or a majority of such Judges of which the 
Chief Justice shall be ome, shall make and settle such forms, rules and 
regulations. 'R.S., c. 129, s. 02.

No rules have yet been made in Ontario.
135. Until such forms, rules and regulations are made, the various 

forms and procedures, including the tariff of costs, fees and charges in 
cases under this Act, shall, unless otherwise specially provided, lie the same 
as nearly as may be as those of the Court in other cases. R.S., c. 129, s. 
93.

See notes to section 108.

136. All dividends deposited in a bank and remaining unclaimed at the 
time of the final winding up of the business of the Company shall be left 
for three years in the bank where they are deposited, subject to the claim 
of the persons entitled thereto.

2. If such dividends are unclaimed at the expiration of three years 
aforesaid they shall be paid over by such bank, with interest accrued 
thereon, to the Minister.

3. If such dividends are afterwards duly claimed they shall, with such 
interest, be paid over to the persons entitled thereto. R.S., c. 129, s. 94.

Liquidators had passed their accounts and paid the balance 
in their hands into Court. Before the expiration of three years 
the moneys were paid to parties who were not entitled to them. 
It was held that the Receiver-General, who in the old Act was 
named instead of the Minister of Finance, had such an interest
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in the fund even before the expiration of the three years to 
apply to have the moneys repaid into Court by the parties to 
whom they were erroneously paid. Hogaboom’s Case, 28 S.C.R. 
192.

137. The money deposited in the bank by the liquidator after the final 
winding up of the business of a company shall be left for three years in 
the bank, subject to be claimed by the persons entitled thereto, and if not 
then paid out to such persons, shall be then paid over, with the interest 
accrued thereon, to the Minister, and if afterwards claimed shall be paid, 
with such interest, to the persons entitled to the same. R.S., c. 129, s. 41.

138. When a winding-up order is made, if it appears in the course of 
such winding up that any past or present director, manager, officer or 
member of the company is guilty of an offence in relation to the company 
for which he is criminally liable, the Court may, on the application of any 
person interested in such winding up, or of its own motion, direct the liqui
dator to institute and conduct a prosecution or prosecutions for such 
offence, and may order the costs and expenses to be paid out of the assets 
of the company. R.S., c. 129, s. 96.

In a proper case the Court will direct the prosecution under 
this section. See London is Globe Finance Corporation (1903), 
1 Ch. 728.

For cases under a similar English section see Be Eupion Fuel 
Co. (1875), W.N. 10; Be Northern Counties’ Bank, 31 W.R. 546; 
Be Dunliam (V Co., 32 W.R. 920.

139. Every person who, with intent to defraud or deceive any person, 
destroys, mutilates, alters or falsifies any book, paper, writing or security, 
or makes or is privy to the making of any false or fraudulent entry in any 
register, book of account or other document belonging to the company, the 
business of which is being wound up under this Act, is guilty of an indict
able offence and liable to imprisonment in the penitentiary for any term 
not less than two years, or to imprisonment in any gaol or in any place of 
confinement other than a penitentiary for any term less than two years, 
with or without hard labour. R.S., c. 129, s. 95.

Section 415 of the Criminal Code (R.S.C. c. 146) renders an 
officer, clerk or servant liable to seven years’ imprisonment who 
is guilty of any offences, similar to those set out in this section, 
in respect to his employer’s books. This would, of course, apply 
if the employer were a company.
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140. Any liquidator, director, manager, receiver, officer or employee of 
a company, failing to comply with the requirements or directions of any 
order made by the Court under this Act, shall be guilty of contempt of 
Court and shall be subject to all process and punishments of such Court 
for contempt.

2. Any liquidator so failing may in the discretion of the Court be re
moved from office as such liquidator. R.S., c. 129, ss. 38, 39, 40 and 83.

In the previous Act the penalties which were directed to fol
low any disobedience were contained in a great many sections. 
Now all provisions are concisely embodied in this section.

141. Any refusal on the part of the president, directors, officers or em
ployees of a company to give all information possessed by them respec
tively as to the affairs of the company required by the accountant or other 
person ordered by the Court under this part to inquire into the affairs of 
the company and to report thereon, shall be a contempt of Court, and 
such president, directors, officers or employees shall be subject to all pos
sessed by them respectively as to the affairs of the company. C. 129, s. 11.

Note the obvious misprint in this section. The words “pos
sessed by them ... the company” have apparently been re
peated through error. Probably it was intended to include the 
words “process and punishments of such Court for contempt” as 
in section 140 (1).

142. Every liquidator who shall not within three days after the date of 
the final winding up of the business of the company, deposit in the bank, 
appointed or designated as hereinbefore provided, any money belonging to 
the estate of which he is such liquidator, then in his hands and not re
quired for any other purpose authorized by this Act, with an account of 
such money, and a sworn statement that the same is all that he has in 
his hands, shall incur a penalty not exceeding ten dollars, and not less than 
ten per centum per annum interest upon the sums in his hands for every 
day after expiration of the said three days on which he neglects or delays 
such payment. R.S., c. 129, s. 40.

143. Every person being brought up for examination before the Court 
after the Court has made a winding-up order, or appearing before the 
Court for such examination, who refuses without lawful excuse to answer 
any question put to him or to subscribe any answer made by him on such 
examination, shall be guilty of contempt of Court, and shall he subject to 
all process and punishment of such Court for contempt. R.S., c. 129, s. 82.

144. If the business of a company is being wound up under this Act, 
all books of the company and of the liquidators shall, as between the con
tributories of the company, be primâ facie evidence of the truth of all mat
ters purporting to be therein recorded. R.S., c. 129, s. 53.
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This section is different from the English Act, which reads 
“between the contributories and the company.” Under this 
section it would seem that in a contest between the liquidator 
and a contributory the books are not prima facie evidence. They 
are only primâ facie evidence in proceedings between contribu
tories.

This becomes of importance in an action by the liquidator to 
settle the contributory on the list. By virtue of this section all 
that is necessary for the liquidator to do in England is to prove 
that the contributory’s name is entered in the books of the com
pany as a shareholder and that there is a balance unpaid on his 
stock and the contributory must then;shew that his name is im
properly in the books. Re Great Northern Salt Co., 44 Ch. D. 
472; Knight’s Case, 2 Ch. 321 ; Arnot’s Case, 36 C.D. 702.

This section was considered in Hill’s Case, 10 O.L.R. 501, 
where McMahon. J., treated the section as having the same 
effect as the English section. The case, however, was decided 
on another ground and it has not yet been definitely decided 
here what the effect of this section is as between the liquidator 
and a contributory, although in addition to Hill’s Case it has 
been intimated by Osler, J.A., in Re London Speaker Co., 16 
A.R. 508, at p. 514, that as between the company and the con
tributory the books are primâ facie evidence. But his statement 
is obiter only. See also Calderwood’s Case, 10 O.L.R. 705.

145. Every affidavit, affirmation or declaration required to be sworn or 
made under the provisions or for the purposes of this Act, or to be used 
in the Court in any proceeding under this Act, may be sworn or made in 
Canada before a liquidator, Judge, notary public, commissioner for taking 
affidavits or justice of the peace ; and out of Canada before any Judge of a 
Court of record, any commissioner for taking affidavits to be used in any 
Court in Canada, any notary public, the chief municipal officer of any town 
or city, any British consul or vice-consul, or any person authorized by or 
under any statute of Canada, or of any province, to take affidavits. R.S., 
C. 129, s. 88.

Note that the liquidator is given power to take affidavits.
146. All Courts, Judges, justices, commissioners and persons acting 

judicially shall take judicial notice of the seal or stamp or signature, as the 
case may be, of any such Court, liquidator, Judge, notary public, commis-
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sioner, justice, chief, municipal officer, consul, vice-consul, or other person, 
attached, appended or subscribed to any suçh affidavit, affirmation or declar
ation or to any other document to be used for the purposes of this Act. 
R.S., c. 129, e. 89.

147. When any order made by one Court is required to be enforced by 
another Court, the production of an office copy of the order so made certi
fied by the clerk or other proper officer of the Court which made the same, 
under the seal of such Court, shall be sufficient evidence of such order hav
ing been made. R.S., c. 129, s. 85.

148. The absence of mention in the minutes of any meeting of contri
butories, creditors, shareholders or members under this Act, of the produc
tion of the liquidator’s bank pass book, shall be primâ facie evidence that 
such pass book was not produced at such meeting. R.S., c. 129, s. 37.

See section 67.

PART II.

Banks.

149. The provisions of this part apply to banks only, not including 
savings banks. R.S., c. 129, s. 97.

Note that savings banks are subject to the provisions of Part 
I. of the Act.

A bank cannot be wound up under this Act until the provi
sions contained in this part are complied with. Re Bank of 
Liverpool, 14 S.C.R. 650; Re Central Bank, 15 O.R. 309.

150. The application for a winding-up order shall be made by a credi
tor for a sum of not less than one thousand dollars. R.S., c. 129, s. 98.

151. The Court shall, before making the order, direct a meeting of the 
shareholders of the bank and a meeting of the creditors of the bank to be 
summoned, held, and conducted as the Court directs, for the purpose of 
ascertaining their respective wishes as to the appointment of liquidators. 
R.8., c. 129, s. 98.

152. The Court may appoint a person to act as chairman of the meeting 
of shareholders, and in default of such appointment, the president of the 
bank, or other person who usually presides at a meeting of shareholders, 
shall be chairman. R.S., c. 129, s. 99.

153. The Court may also appoint a person to act as chairman of the 
meeting of creditors, and in default of such appointment, the creditors at 
the meeting shall appoint a chairman. R.S., c. 129, s. 99.
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154. In taking a vote at the meeting of shareholders, regard shall be 
had to the number of votes conferred by law, or by the regulations of the 
bank, on each shareholder present or represented at such meeting. R.S., 
c. 129, e. 100.

155. In taking a vote at the meeting of creditors, regard shall be had 
to the amount of the debt due to each creditor. R.S., c. 129, s. 100.

156. The chairman of each meeting shall report the proceedings of the 
meeting of the Court, and, if a winding-up order is made, the Court shall 
appoint one or more liquidators not exceeding three to be selected, in its 
discretion, after such hearing of the parties as it deems expedient, from 
among the persons nominated by the majorities and minorities of the share
holders and creditors at such meetings respectively. R.S., c. 129, s. 101 ; 
52 V., c. 32, s. 17.

There is nothing in the Act requiring both creditors and 
shareholders to be represented on the board of liquidators ap
pointed by the Court. The Court may exercise its discretion 
and choose whatever liquidator it sees fit from those nominated 
at the meetings of shareholders and of creditors. Queere as to 
the right of appeal from the appointment. Forsythe v. Bank of 
Nova Scotia, 18 S.C.R. 707. But when the double liability of the 
shareholders was likely to be called upon the nominee of the 
creditors was preferred. Re Central Bank, 15 O.R. 309; Re 
Bank of Liverpool, 22 N.S. 97.

See Re Commercial Bank, 9 Man. L.R. 342.
157. If no one has been so nominated, the liquidator or liquidators 

shall be chosen by the Court. 52 V. c. 32, s. 18.

158. The liquidators shall ascertain as nearly as possible the amount 
of notes of the bank intended for circulation and actually outstanding, and 
shall reserve dividends on any part of the said amount in respect of which 
claims are not filed, until the expiration of at least two years after the 
date of the winding-up order, or until the last dividend, if such last 
dividend is not made until after the expiration of the said time.

2. If claims are not filed and dividends applied for in respect of any 
part of the said amount before the period by this section limited, the 
dividends so reserved shall form the last or part of the last dividend. R.S., 
c. 129, ». 103.

159. Publication in the Canada Gazette, and in the official gazette of 
each province, and in two newspapers issued at or n.arest to the place 
where the head office of a bank is situate, of notice of any proceeding of 
which, under this Act, creditors should be notified, shall be sufficient notice 
to holders of bank notes in circulation.
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2. If the head office is situated in the Province of Quebec, one of the 
newspapers in which publication is to be made shall be a newspaper pub
lished in English and the other a newspaper published in French. R.S., 
c. 129, e. 104.

PART 111.

Life Insurance Companies.

160. The provisions of this Part apply only to life insurance companies, 
and to insurance companies doing life and other insurance, in so far as 
relates to the life insurance business of such companies. R.S., c. 129, s. 
105.

See notes to section 149.
161. Whenever a license of a company has expired or been withdrawn 

under the Insurance Act, and has not been renewed within thirty days 
after such expiry or withdrawal, fhe company shall be subject to the pro
visions of this Act applicable to tl e case of insolvency of such a company, 
except in case of,—

(a) A company which previously to the twenty-eighth day of April, 
one thousand eight hundred and seventy-seven, was licensed to transact the 
business of life insurance in Canada and ceased to transact such business 
before the twenty-first day of March, one thousand eight hundred and 
seventy-eight, having before that date given written notice to that effect 
to the Minister; or,

(b) A company licensed under the Insurance Act to transact the busi
ness of life insurance in Canada which has, in manner provided by the said 
Act, procured the transfer of its outstanding policies in Canada to some 
company or companies licensed under the said Act, or obtained the sur
render of its policies as far as practicable. R.S., c. 129, s. 106.

162. In case of the insolvency of any company, the deposits of such 
company held by the Minister, ami the assets held by the trustees under 
the Insurance Act, shall be applied pro rata towards the discharge of 
all claims of policyholders in Canada duly authenticated against such 
company. R.S., c. 129, s. 107.

Canadian policyholders in an insurance company may obtain 
distribution of a deposit made by the company with the Min
ister of Finance under 31 V., c. 48 (D.), and 34 V., c. 9 (D.), 
although the company is a foreign corporation and proceedings 
have been instituted in the foreign country to wind up the com
pany. Re Briton Medical and General Life Association (2). 
12 O.R. 441.
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163. Upon the insolvency of any company and the making of a wind
ing-up order under this Act, the policyholders in Canada shall be entitled 
to claim for the full net values, including bonus additions and profits ac
crued, of their several policies at the time of the winding-up order, less 
any amount previously advanced by the company on the security of the 
policies.

2. Such claims shall rank with judgments obtained and claims matured 
on Canada policies, in the distribution of the assets. R.S., c. 129, s. 108.

164. The liquidator may require the superintendent of insurance to 
value, or procure to be valued under his supervision, the policies of the 
policyholders in Canada, on the basis prescribed in the Insurance Act.

2. The expenses of such valuation, at a rate of three cents for each 
policy or bonus addition so valued, shall be retained by the Minister from 
the securities held by him. 62-63 V., c. 43, s. 6.

165. Upon the completion by the liquidator of the statement to be pre
pared by him of all judgments against the company upon policies in Can
ada, and of all claims upon policies matured or outstanding, the Court shall 
cause the securities held by the Minister for such company, and the assets 
held by the trustees provided in the Insurance Act, or any part of them it 
deems fit, to be sold or realized in such manner and after such notice and 
formalities as the Court appoints. R.S., c. 129, s. 108.

166. The proceeds ro realized, after paying expenses incurred, shall, 
except in so far as they have been applied under this Act to effect a re-in- 

"surance of policies, be distributed pro rata amongst the claimants accord
ing to such statement.

2. If the proceeds are not sufficient to cover in full all claims recorded 
in the statement, such policyholders shall not be barred from any recourse 
they have, either in law or equity, against the company issuing the policy 
or against any shareholder or director thereof, other than for a share in 
the distribution of the proceeds aforesaid, or in respect to any distribution 
of the general property and assets of the company, other than the deposit 
and the assets vested in trustees. R.S., c. 129, s. 108.

167. Whenever the company or the liquidator or the holder of the policy 
or contract of insurance exercises any right which it or he has to cancel 
any policy or contract, the holder shall be entitled to claim as a creditor 
for the sum which, under the terms of the policy or contract, is due to him 
upon such cancellation. R.S., c. 129, s. 109.

168. The liquidator shall, without the filing of any claim, notice or evi
dence, or the taking of any action by any person, make a statement of all 
the persons appearing by the books and records of the officers of the com
pany to be creditors or claimants on any matured, valued or cancelled 
policy or contract of insurance, and of the amount due to each such person 
in respect of such claims, and every such person shall be collocated and
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ranked as, and shall be entitled to the right of, a creditor or claimant for 
such amount, without filing any claim, notice or evidence, or taking any 
action : Provided that any such collocation may be contested by any person 
interested, and any person who is not collocated, or who is dissatisfied with 
the amount for which he is collocated, may file his own claim. R.S., c. 
129, s. 110.

169. A copy of such statement, certified by the liquidator, shall, forth
with after the makim' of such statement, be filed in the office of the super
intendent of insurance at Ottawa.

2. Notice of sue): filing shall forthwith be given by the liquidator by 
notice in the Canada Gazette and in the official gazette of each province, 
and in two newspapers issued at or nearest to the place where the head 
office in Canada of the company is situate.

3. The liquidator shall also, forthwith, send by mail, prepaid, a notice 
of such filing to each creditor named in the statement, addressed to the 
addresses in Canada of such creditors, as far as the same are known, and, 
in the case of foreign creditors, addressed to the addresses of their repre
sentatives or agents in Canada, as far as the same are known. R.S., c. 129, 
s. 110.

170. The holder of a policy or contract of life insurance, upon which a 
claim accrues after the date of the winding-up order and before the ex- 
pi ion of thirty days after the filing, in the office of the Superintendent 
of isurance, of the statement referred to in the last preceding section,

ill be entitled to claim as a creditor for the full net amount of such claim 
-s any amount previously advanced by the company on the security of 
ie policy or contract, and the said statement and the dividend sheet shall, 

if necessary, be amended accordingly: Provided that no claim which 
accrues after the expiration of the thirty days aforesaid shall rank upon 
the estate unless nor until there is sufficient to pay all creditors in full. 
R.S., c. 129, s. 111.

171. If, before the expiration of the thirty days hereinbefore mentioned, 
the holder of a policy or contract of life insurance, on which a claim has 
not accrued, signifies in writing to the liquidator his willingness to accept 
an insurance in some other company for the amount which can be secured 
by the dividend on his claim to which such holder is or may become en
titled, the liquidator may, with the sanction of the Court, effect for such 
holder an insurance to the amount aforesaid in another company or com
panies, approved of by the Superintendent of Insurance, and may apply 
to that purpose the dividend on fiis claim to which such holder is or may 
become entitled: Provided that such insurance shall be effected only as 
part of a general scheme for the assumption, by some other company or 
companies, erf the whole or part of the outstanding risks and liabilities of 
the insolvent company. R.S., c. 129, s. 112.

172. If the company is licensed under the Insurance Act, the liquidator 
shall report to the Superintendent of Insurance one in every six months,
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or oftener as the Superintendent requires, on the condition of the affaire of 
the company, with such particulars as the Superintendent requires. R.S., 
c. 129, s. 113.

173. Publication in the Canada Gazette, and in the official gazette of 
each province, and in two newspapers published at or nearest to the place 
where the head office in Canada of an insurance company is situate, of 
notice of any proceeding of which, under this Act, creditors should be noti
fied, shall be sufficient notice to holders of policies or contracts of insur
ance in resj>ect df which notice of claim has been received. R.S., c. 129, 
s. 114.

PART IV. 1

Other than Life Insurance Companies.

174. The provisions of this Part apply only to insurance companies 
other than life insurance companies, and to> insurance companies doing 
life and other insurance, in so far as relates to the insurance business of 
such companies which is not life insurance business. R.S., c. 129, s. 115.

175. Any company shall be deemed insolvent upon his failure to pay 
any undisputed claim arising, or loss insured against in Canada, upon any 
policy held in Canada for the space of sixty days after becoming due, or, 
if disputed, after final judgment and tender of a legal valid discharge, and, 
in either case, after notice thereof to the Minister.

2. In any case when a claim for loss, is, by the terms of the policy, pay
able on proof of such loss, without any stipulated delay, the notice to the 
Minister under this section shall not be given until after the lapse of sixty 
days from the time when the claim becomes due. R.8., c. 129, s. 116.

176. Any deposit held by the Minister for policyholders,* shall be ap
plied pro rata towards the payment of all claims duly authenticated against 
such company, upon or in respect of policies issued to policyholders in 
Canada. R.S., c. 129, s. 117.

177. Holders of policies or contracts of insurance on which no claim 
has accrued at the time the winding-up order is made, shall be entitled 
to claim as creditors, for such part of the premium paid, as is proportion
ate to the period of their policies or contracts respectively unexpired at the 
date of the winding-up order.

2. Such return or unearned premium shall rank with judgments ob
tained and claims accrued in the distribution of the assets. R.S., c. 129, s. 
118.

178. Upon the completion of the statement to be prepared by the liqui
dator under this Act, the Court shall cause the securities held by the Minis
ter for the company, or any part of them it deems fit, to be sold in such 
manner and after such notice and formalities as the Court appoints.
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2. The proceeds thereof, after paying expenses incurred, shall, except 

in bo far as they have been applied under this Act to effect a re-insurance 
of the policies, be distributed pro rata among the claimants according to 
suck statement.

3. If the proceeds are not sufficient to cover in full all claims recorded 
in the statement, such policyholders shall not be barred from any recourse 
they have, either at law or in equity, against the company issuing the 
policy, other than for a share in the distribution of the proceeds of the 
securities held for such company by the Minister. R.S., c. 129, s. 118.

179. Whenever the company or the liquidator, or the holder of the 
policy or contract of insurance, exercises any right which it or he has to 
cancel the policy or contract, the holder shall be entitled to claim as a 
creditor, for the sum which, under the terms of the policy or contract, 
is due to him upon such cancellation. R.S., c. 129, s. 118.

180. The liquidator shall, without the filing of any claim, notice or 
evidence, or the taking of any action by any person, make a statement of 
all the persons appearing, by the books and records of the officers of the 
company, to be creditors or claimants under the three last preceding sec
tions, and of the amounts due to each such person thereunder. R.8., c. 
129, s. 119.

181. Every such jterson shall be collocated and ranked as, and shall be 
entitled to the rights of, a creditor or claimant for such amount, without 
filing any claim, notice or evidence, or taking any action : Provided that 
any such collocation may be contested by any person interested, and any 
person not collocated, or dissatisfied with the amount for which he is col
located, may file his own claim. R.S., c. 129, s. 119.

182. A copy of such statement, certified by the liquidator, shall, forth
with after the making of such statement, be filed in the office of the Super
intendent of Insurance, at Ottawa, and notice of such filing shall be forth
with given by the liquidator by notice in the Canada Gazette und in the 
official gazette of each province, and in two newspapers published at or 
nearest to the place where the head office in Canada of the Company is 
situate.

183. The liquidator shall also forthwith send by mail, prepaid, a notice 
of such filing to each creditor named in the statement, addressed to the 
addresses in Canada of such creditors, as far as the same are known, and, 
in the case of foreign creditor, addressed to the addresses of their repre
sentatives or agents in Canada, as far as the same are known. R.S., c. 
129, s. 119.

184. The holder of a policy or contract of insurance, upon which a claim 
accrues, after the date of the winding-up order, and before the expiration 
of thirty days after the filing, in the office of the Superintendent of In
surance, of the statement aforesaid, shall be entitled to claim, as a credi-
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tor, for the full net amount of such claim; and the said statement and 
the dividend sheet shall, if necessary, be amended accordingly : Provided 
that no claim which accrues after the expiration of the thirty days here
inbefore mentioned, shall rank upon the estate, unless nor until there is 
sufficieit to pay all creditors, in full. R.S., c. 129, s. 120.

185. Before the expiration of the thirty days aforesaid, the liquidator 
may, with the sanction of the Court, arrange with any incorporated insur
ance company, approved of for such purposes by the Superintendent of In
surance, for the re insurance by such company of the outstanding risks of 
the insolvent company, and for the assumption by such company of the 
whole or any part of the other liabilities of the insolvent company. R.S., 
c. 129, s. 121.

186. In case of such arrangement the liquidator may pay or transfer to 
such company, such of the assets of the insolvent company as may be agreed 
on as the consideration for such re-insurance or assumption, and in such 
case the arrangement for re insurance shall be in lieu of the claim for 
unearned premium.

2. Any remaining assets of the insolvent' company shall be retained by 
the liquidator as a security to the creditors for the payment of their claims, 
and shall, if necessary, be so applied, and shall not be returned to the 
company, except on the order of the Court after the satisfaction of such 
claims. R.S., c. 129, s. 121.

187. If the company is licensed under the Insurance Act, the liquidator 
shall report to the Superintendent of Insurance once in every six months, 
or oftener, as the Superintendent requires, on the condition of the affairs of 
the company, with such particulars as the Superintendent requires. R.S., 
C. 129, s. 122.

188. Publication in the Canada Gazette, and in the official gazette of 
each province, and in two newspapers published at or nearest to the place 
where the head office of an insurance company is situate, of notice of any 
proceeding of which, under this Act, creditors are to be notified, shall be 
sufficient notice to holders of policies or contracts of insurance, in respect 
of which no notice of claim has been received. R.S., c. 129, s. 123.



AMENDING STATUTE.

6-7 Edward VII., Chapter 51.

An Act to Amend the Winding-up Act.

His Majesty by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows:—

1. The Winding-up Act, chapter 144, of the Revised Statutes, 1906, is 
amended by adding the following section immediately after section 131 of 
the said Act:—

131a. The Court if satisfied that, with respect to the whole or any 
portion of the proceedings, the interests of creditors, claimants, or share
holders can be classified, may after notice by advertisement or otherwise, 
nominate and appoint a solicitor and counsel to represent each or any 
class for the purpose of the proceedings, and all the persons composing 
any such class shall be bound by the acts of the solicitor and counsel so 
appointed, and service upon such solicitor of notices, orders, or other 
proceedings of which service is required, shall for all purposes be, and be 
deemed to be, good and sufficient service thereof upon all the persons 
composing the class represented by him; and the Court may by the order 
appointing a solicitor and counsel for any class, or by subsequent order, 
provide for the payment of the costs of such solicitor and counsel by the 
liquidator of the Company out of the assets of the Company, or out of 
such portion thereof as to the Court seems just and proper.

2. The said Act is hereby further amended by adding to section 30 
thereof the following as sub-section 2:—

"2. Where under the laws of any Province a trust Company is accepted 
by the Courts of such Province, and is permitted to act, as administrator, 
assignee or curator without giving security, such trust Company may be 
appointed liquidator of a Company under this Act, without giving 
security.”



ONTARIO WINDING-UP ACT.

The old Ontario Winding-up Act was repealed by the Ontario 
Companies Act of 1907, and the winding-up provisions 
are now contained in that Act, being sections 171 to 
208 inclusive. The former Ontario Act was seldom used 
for the winding up of a company, chiefly because a 
more complete code of procedure was given by the 
Dominion Act, and also because under the former Act the 
winding up was conducted in the County Court, where the 
machinery for carrying on a liquidation is not adequate. A 
change, however, has been made in this by the present Act, which 
provides in sections 191 and 193 that the winding-up order shall 
be made by a Judge or a Local Judge of the High Court, and 
that the matter should be referred to a Master or Referee of that 
Court. It will probably be found that the new Ontario Act will 
be used much more frequently than the previous one.

There are no reported decisions on the new Act. The case of 
Re Iron Clay Brick Co., 19 O.R. 113, is still, of course, applic
able in holding that the Ontario Winding-up Act can only apply 
in the case of voluntary liquidation. Under section 91 of the 
B.N.A. Act, bankruptcy and insolvency are exclusively within the 
jurisdiction of the Dominion Parliament. The Ontario Act can 
accordingly have no application where a creditor applies for a 
compulsory winding up on the ground of insolvency. See also 
Re Cramp Steel, 11 O.W.R. 133.

The following cases may be consulted in reference to the 
Ontario Act. although they were decided under the former Act. 
Re Macdonald if Noxon, 16 O.R. 368; DLA. Jones Co., 19 A.R. 
63; Re Union Fire, 7 A.R. 783; Re Essex, 19 A.R. 125; Haggert 
Bros., 20 A.R. 597 ; Re Equitable Savings, 2 O.W.R. 366 ; Re 
Equitable, 4 O.L.R. 479, 6 O.L.R. 26; Morrow v. Peterboro, 4 
O.L.R. 324.

The winding-up sections of the Ontario Act follow, being 
sections 171 to 208 inclusive of 7 Edw. VII., c. 34.
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171. If a contributory dies either before or after he has been placed on 
the list of contributories hereinafter mentioned, his personal representa
tive, heirs and devisees shall be liable in due course of administration to 
contribute to the assets of the corporation in discharge of the liability of 
such deceased contributory, and such personal representatives, heirs, and 
devisees shall be deemed to be contributories accordingly. R.S.O., c. 222, 
s. 3, s.-s. 3.

172. The liability of any person to contribute to the assets of a cor
poration under this Act, in the event of the same being wound up, shall 
be deemed to create a debt accruing due from such person at the time 
when his liability commenced, but payable at the time or respective times 
when calls are made as hereinafter mentioned for enforcing such liability. 
(Imp. 76), amended.

173. A corporation may be wound up voluntarily under this Act:
1. Where the period, if any, fixed for the duration of the corpora

tion by the Act, charter or instrument of incorporation has ex
pired ; or where the event (if any) has occurred, upon the occur
rence of which it is provided by the Act or Letters Patent or in
strument of incorporation that the corporation is to be dissolved 
and the corporation in general meeting has passed a resolution 
requiring the corporation to be wound up;

2. Where the corporation in general meeting called for that purpose
has passed a resolution requiring the corporation to be wound up;

3. Where the corporation (though it may be solvent as respects cre
ditors) has passed a resolution in general meeting to the effect 
that it has been proved to its satisfaction that the corporation 
cannot by reason of its liabilities continue its business, and that 
it is advisable to wind up the same. R.S.O., 1887, c. 183, s. 4, 
amended.

174. A winding up shall be deemed to commence at the time of the 
passing of the resolution authorizing the winding up. R.S.O., 1887, c, 183, 
s. 6, amended.

175. Whenever a corporation is wound up voluntarily, the corporation 
shall, from the date of the commencement of such winding up, cease to 
carry on its undertaking, except in so far as may be required for the bene
ficial winding up thereof, and all transfers of shares, except transfers made 
to or with the sanction of the liquidators, or alteration in the status of 
the members of the corporation, taking place after the commencement of 
such winding up, shall be void, but its corporate state and all its corporate 
powers shall, notwithstanding it is otherwise provided by its constating 
instrument or by-laws, continue until the affairs of the corporation are 
wound up. R.S.O., c. 222, s. 8, s.-s. 1, amended.

176. Notice of any resolution passed for winding up a corporation 
voluntarily shall be given by advertisement in the Ontario Gazette and 
fyled in the office of the Provincial Secretary. New.

35—COMPANY LAW.
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177. After the commencement of the winding up, no suit, action or 
other proceeding shall be proceeded with or commenced against the cor
poration, and no attachment, sequestration, distress or execution shall be 
put in force against the estate or effects of the corporation. Provided, 
however, that after a winding up order has been made by the Court as 
hereinafter provided, sucli suit, action or other proceeding, attachment, 
sequestration, distress or execution may he proceeded with by leave of the 
Court and subject to such terms as the Court may impose. And further 
provided that this section shall not apply to any proceeding taken under 
the Winding-up Act of the Parliament of the Dominion of Canada or 
other Act respecting Insolvency or Bankruptcy for the time being in force.

178. The following consequences shall ensue upon the voluntary wind
ing up of a corporation:

(1) The property of the corporation shall lie applied in satisfaction
. of all its liabilities pari passu, and, subject thereto, shall, unless

it be otherwise provided by the} by-laws of the corporation, be 
distributed pro rata amongst the members or shareholders accord
ing to their rights and interests in the corporation;

(2) In distributing the assets of the corporation, the salary or wages 
of all clerks and wage-earners in the employment of the corpora
tion due at the date of the commencement of the winding up or 
within one month before, not exceeding three months’ salary or 
wages, shall be paid in priority to the claims of the ordinary gen
eral creditors, and such persons shall be entitled to rank as ordin
ary or general creditors for the residue of their claims. 60 V., c. 
36, s

(3) Liquidators shall be appointed for the purpose of winding up the 
ahairs of the corporation and distributing the property;

(4) The corporation in general meeting shall appoint such person or 
persons as it thinks fit to be liquidators or a liquidator, and 
may fix the remuneration to be paid to them or him;

(6) If one person only is appointed, all the provisions herein con
tained in reference to several liquidators shall apply to him;

(6) Upon the appointment of liquidators all the powers of the direc
tors shall cease except in so far as the corporation in general 
meeting or the liquidators may sanction the continuance of such 
powers ;

(7) When several liquidators are appointed.levery power hereby given 
may be exercised by such one or more of them as may be deter
mined at the time of their appointment, or in default of such 
determination by any number not less than two;

(8) The liquidators shall settle the list of contributories of the cor
poration and any list so settled shall be primâ facie evidence of 
the liability of the persons named therein to be contributories;
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(9) The liquidators may at any time after the passing of the-resolu
tion for winding up the corporation and before they have ascer
tained the sufficiency of the assets of the corporation, call on all 
or any of the contributories, for the time being settled on the list 
of contributories, to the extent of their liability to pay all or any 
sums they deem necessary to satisfy the debts and liabilities of 
the corporation, and the costs, charges and expenses of winding 
it up, end for the adjustment of the rights of the contributories 
amongst themselves, and the liquidators may in making a call take 
into consideration the probability that some of the contributor
ies upon whom the same is made may partly or wholly fail to pay 
their respective portions of the same ;

(10) The liquidators shall pay the debts of the corporation and adjust 
the rights of the contributories, shareholders or members amongst 
themselves.

179. All costs, charges and expenses properly incurred in the voluntary 
winding up of a corporation, including the remuneration of the liquidators, 
shall, after taxation by a taxing officer of the High Court who is hereby 
empowered to tax the same, be payable out of the assets of the corporation 
in priority to all other claims. R.S.O., c. 222, s. 20.

180. The liquidators shall have power to do the following things :
(1) To bring or defend any action, suit or prosecution, or other legal 

proceeding, civil or criminal, in the name and on behalf of the 
corporation ;

(2) To carry on the business of the corporation so far as may be 
necessary for the beneficial winding up of the same;

(3) To sell the real and personal property, effects and things in action 
of the company, by public auction or private contract, with power 
to transfer the whole thereof to any person or corporation, or to 
sell the same in parcels ;

(4) To do all acts and to execute, in the name and on behalf of the 
corporation, all deeds, receipts and other documents, and for that 
purpose to use, when necessary, the corporation’s seal;

(5) To draw, accept, make and indorse any bill of exchange or pro
missory note in the name and on behalf of the corporation, also 
to raise upon the security of the assets of the corporation, from 
time to time, any requisite sum or sums of money; and the draw
ing, accepting, making or indorsing of every such bill of ex
change or promissory note as aforesaid on behalf, of the corpora
tion shall have the same effect with respect to the liability of such 
corporation as if such bill or note had been drawn, accepted, 
made or endorsed by or on behalf of such corporation in the 
course of carrying on the business thereof ;

(6) To take out, if necessary, in his official name, letters of adminis
tration to the estate of any deceased contributory and to do in
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his official name any other act that may be necessary for obtain
ing payment of any moneys due from a contributory or from 
his estate and which act cannot be conveniently done in the 
name of the corporation ; and in all cases where he takes out let
ters of administration or otherwise uses hie official name for ob
taining payment of any moneys due from a contributory, such 
moneys shall, for the purpose of enabling him to take out such 
letters or recover such moneys be deemed to be due to the official 
liquidator himself ;

(7) To do and execute all such other things as may be necessary for 
winding up the affairs of the corporation and distributing its

181. A corporation about to be wound up voluntarily, or in the course 
of being wound up voluntarily, may, by resolution, delegate to any commit
tee of its members, contributories or creditors, hereinafter referred to as 
inspectors, the power of appointing liquidators and filling any vacancies in 
the office of liquidators, or may by a like resolution enter into any arrange
ment with respect to the powers to be exercised by the liquidators and the 
manner in which they are to be exercised ; and any act done by the said 
inspectors in pursuance of such delegated power shall have the same effect 
as if it had been done by the corporation.

182. — (1) The liquidators shall deposit at interest in some chartered 
hank to be indicated by the inspectors all sums of money which he may 
have in his hands, belonging to the corporation, whenever such sums 
amount to $100.

(2) Such deposit shall not be made in the name of the liquidator gen
erally, on pain of dismissal; but a separate deposit account shall be kept 
for the corporation of the moneys belonging to the corporation, in the name 
of the liquidator as such, and of the inspectors (if any) ; and such 
moneys shall be withdrawn only on the joint cheque of the liquidator and 
one of the inspectors, if there be any.

(3) At every meeting of the shareholders or members of the corpora
tion the liquidators shall produce a pass book, shewing the amount of 
deposits made for the corporation, the dates at which the deposits were 
made, the amounts withdrawn and dates of such withdrawal ; of which 
production mention shall be made in the minutes of the meeting, and the 
absence of such mention shall be primâ facie evidence that the pass book 
was not produced at the meetings.

(4) The liquidator shall also produce the pass book whenever so ordered 
by the Court at the request of the inspectors or a member of the corpora
tion, and on his refusal to do so, he shall be treated as being in contempt 
of Court. R.S.O., c. 222, s. 19, s.-s. 3, 4, 5, 6.

183. Where a corporation is being wound up voluntarily, the liquida
tors may from time to time, during the continuance of such winding up,
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summon general meetings of the corporation for the purpose of obtain
ing the sanction of the corporation by resolution, or for any other 
purposes they think fit; and in the event of the winding up continuing for 
more than one year, the liquidators shall summon a general meeting of 
the corporation at the end of the first year and of each succeeding year 
from the commencement of the winding up ml shall lay before such meet
ing an account shewing their acts and dealings, and the manner in which 
the winding up has been conducted during the preceding year. R.S.O., c. 
222, s. 22(2), (3).

184. If any vacancy occurs in the office of liquidators appointed by the 
corporation, by death, resignation or otherwise, the corporation in general 
meeting may, subject to any arrangement they may have entered into upon 
the appointment of inspectors, fill up such vacancy, and a general meeting 
for the purpose of filling up such vacancy may be convened by the continu
ing liquidators, if any, or by any contributory of the corporation, and shall 
be deemed to have been duly held in manner prescribed by the by-laws of 
the corporation, or in default thereof in the manner prescribed by this 
Act for calling general meetings of the shareholders or members of the 
corporation. R.S.O., c. 222, s. 25 (1), in part.

185. The provisions of section 38 of chapter 129 of the Revised Sta
tutes of Ontario shall apply mutatis mutandis to liquidators.

186. The liquidators may, with the sanction of a resolution of the 
corporation or the inspectors, make such compromise or other arrangement 
as the liquidators deem expedient, with any creditors, or persons claiming 
to be creditors, or persons having or alleging to have any claim, present 
or future, certain or contingent, ascertained or sounding only in damages, 
against the corporation whereby the corporation may be rendered liable. 
R.S.O., c. 222, s. 11.

187. The liquidators may, with the sanction of a resolution of the cor
poration or of the inspectors, compromise all calls and liabilities to calls, 
debts, and liabilities capable of resulting in debts, and all claims, whether 
present or future, certain or contingent, ascertained or sounding only in 
damages, subsisting or supposed to subsist between the corporation and 
any contributory or other debtor or person apprehending liability to the 
corporation and all questions in any way relating to or affecting the assets 
of the corporation, or the winding up of the corporation, upon the receipt 
of such sums, payable at such times, and generally upon such terms as 
may be agreed upon ; and the liquidators to take any security for the dis
charge of such debts or liabilities, and give a complete discharge in respect 
of all or any such calls, debts or liabilities. R.S.O., c. 222, s. 12, amended.

188. — ( 1 ) Where a corporation is proposed to be or is in the course of 
being wound up, and the whole or a portion of its business or property is 
proposed to be transferred or sold to another corporation, the liquidators 
of the fifst mentioned corporation, with the sanction of a resolution of the
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corporation by whom they were appointed conferring either u general 
authority on the liquidators, or an authority in respect of any particular 
arrangement, may receive, in compensation or in pant compensation for 
such transfer or sale, shares or other like interest in such other corpora
tion, for the purpose of distribution amongst the members of the corpora
tion which is being wound up, or may, in lieu of receiving cash, shares, 
or other like interests, or in addition thereto, participate in the profits 
of or receive any other benefit from the purchasing corporation.

(2) Any sale made or arrangement entered into by the liquidators in 
pursuance of this section shall be binding on the shareholders or members 
of the corporation which is being wound up, subject to the proviso that if 
any member of the corporation which is being wound up, who has not voted 
in favour of the resolution passed by the corporation of which he is a 
member, expresses his dissent from any such resolution, in writing, ad
dressed to the liquidators or one of them, and left at the head office of 
the corporation, or the place where its undertaking is carried on, not later 
than seven days after the date of the meeting at which such resolution 
was passed, such dissentient member may require the liquidators to 
do one of the following things as the liquidators may prefer, that is 
to say, either (a) to abstain from carrying such resolution into effect, or 
(6) to purchase the interest held by such dissentient member, at a price 
to be determined in manner hereinafter mentioned, such purchase-money 
to be paid before the corporation is dissolved, and to be raised by the liqui
dators in such manner as may be determined by resolution.

(3) No resolution shall be deemed invalid for the purposes of this sec
tion by reason that it is passed antecedently to or concurrently with any 
resolution for winding up the corporation or for appointing liquidators.

(4) The price to be paid for the purchase of the interest of any dis
sentient member may be determined by agreement; but if the parties dis
pute about the same such dispute shall lie settled by arbitration under the 
provisions of the Arbitration Act. R.S.O., c. 222, s. 13, s.-s. 1, 2, 3, 4, 
amended.

189. The liquidator or liquidators or any creditor affected by the pro
visions of section 162 of this Act or the inspectors may at any time apply 
to the Master-in-Ordinary in the County of York or the Local Master in 
any other county or union of counties for his opinion, advice or direction 
in any matter arising in the liquidation, and the said master may give 
such opinion, advice or direction after hearing such parties as he shall 
direct to be notified or after such steps as he may prescribe have been taken, 
and such advice, opinion or direction shall be followed and shall be bind
ing upon all parties in the liquidation subject to an appeal to a Judge of 
the High Court of Justice in Chambers if leave to appeal is given by such 
master and the order of such Judge of the High Court of Justice shall be 
final and binding in the liquidation.
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190. A corporation may be wound up by order of the Court :
1. Where it may be wound up voluntarily;
2. Where proceedings have been taken to wind up voluntarily and it

appears to the Court that it is in the interests of contributories 
and creditors that it should be wound up under the supervision 
of the Court.

3. Where on the application of a contributory the Court is of the
opinion that it is just and equitable that the corporation should 
be wound up. New.

4. When the Letters Patent or Supplementary Letters Patent have
been declared forfeited or revoked or made void under the provi
sions of sections 22 or 148.

191. The winding-up order may be made on petition to a Judge or 
local Judge of the High Court in Chambers by the liquidator or by any 
contributor, shareholder, member or when the corporation is being wound 
up voluntarily by a creditor having a claim of $200 or upwards. New.

192. Where a winding-up order is made by the Court without prior 
voluntary winding-up proceedings, the winding-up shall be deemed to com
mence at the time of service of notice of motion for the order. New .

193. The Court may make the order applied for or may dismiss the 
petition with or without costs; may adjourn the hearing conditionally or 
unconditionally, or may make any interim or other orders as may be just, 
and upon the making of the order may, according to the practice and pro
cedure of such Court, refer the proceedings for the winding-up and may 
also delegate any powers of the Court conferred by this Act to a master or 
referee of the Court. R.S.C., 129, 9, amended.

194. The Court in making the winding-up order may appoint a liqui
dator or liquidators of the estate and effects of the corporation ; but no- 
such liquidator shall be appointed unless a previous notice is given to the 
creditors, contributories, shareholders, or members in the manner and form 
prescribed by the Court. Provided, however, that if a liquidator has al
ready been appointed in a voluntary liquidation such notice need not be 
given. R.S.C., 129, 20, amended.

195. — ( 1 ) If from any cause there is no liquidator acting either pro
visionally or otherwise, the Court may on the application of a member of 
the corporation, appoint a liquidator or liquidators.

(2) The Court may also on due cause shewn, remove a liquidator and 
appoint another liquidator.

(3) When there is no liquidator the estate shall be under the control 
of the Court until the appointment of a new liquidator. R.S.O., c. 222, 
s. 25, s.-s. 2, 3, 4.
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196. When a winding-up order has been made proceedings for the wind
ing up of the corporation shall be taken in the same manner and with the 
like co.isequences as hereinbefore provided for a voluntary winding up. 
Provided, however, that the list of contributories shall be settled by the 
Court except where the same has been settled by the liquidator prior to 
the winding-up order when such list shall -be subject to review by the Court 
and that all proceedings in said winding up shall be subject to the order 
and discretion of the Court. New.

197. — ( 1 ) The Court may direct meetings of the shareholders or mem
bers of the corporation to be summoned, held and conducted in such man
ner as the Co t thinks fit for the purpose of ascertaining their wishes, 
and may appoint a person to act as chairman of any such meeting, and to 
report the result of such meeting to the Court.

(2) The Court may require any contributory for the time being set
tled on the list of contributories, or any trustee, receiver, banker, or agent 
or officer of the corporation to pay, deliver, convey, surrender or transfer 
forthwith, or within such time as the Court directs, to or into the hands of 
the liquidator, any sum or balance, books, papers, estate, or effects which 
happen to be in his hands for the time being, and to which the corpora
tion is prim A facie entitled.

(3) The Court may make such order for th inspection by the creditors 
and contributories of the corporation of its b< >ks and papers as the Court 
thinks just; and any books and papers in t> e possession of the company 
may be inspected in conformity with the order of the Court, but not fur
ther or otherwise. R.S.O., c. 222, s. 23, s.-s. 6, 6, 10.

198. The Court may, at any time after the commencement of the wind
ing up of the corporation, summon to appear before the Court or liquida
tor iany offleer of the corporation, or any other person knosrn or sus
pected to have in hie possession any of the estate or effects of the corpora
tion, or supposed to be indebted to the corporation ; or any person whom 
the Court may deem capable of giving information concerning the trade, 
dealings, estate or effects of the corporation, and in case of refusal to ap
pear and answer the questions submitted, lie may lie committed and pun
ished by the Judge as for a contempt.

(2) Where in the course of winding up a corporation under this Act. 
It appears that any person .who has taken part in the formation or promo
tion of the corporation or any past or present director, manager, official or 
other liquidator, or any officer of the corporation has misapplied, or re
tained in his own hands, or become liable or accountable for, moneys of 
the corporation, or been guilty of any misfeasance or breach of trust in 
relation to the corporation, the Court may, on the application of a liquida
tor, or of any contributory of the corporation, notwithstanding that the 
offence is one for which the offender is criminally responsible, examine into 
the conduct of such promoter, director, manager, or other officer, and com
pel him to repay the moneys so misapplied or retained, or for which he
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has become liable or accountable, together with interest, such rate as the 
Court thinks just, or to contribute such sums of money to the assets or 
the corporation by way of compensation in respect of such misapplication, 
retainer, misfeasance, or breach of trust, as the Court thinks just. R.S.O., 
c. 222, s. 23, S.-B. 11, 17.

199. If at any time a member of the corporation desires to cause any 
proceeding to be taken which, in his opiniuw, would l 3 for the benefit of 
the corporation, and the liquidator, under the authority of the members of 
the corporation or of the inspectors, refuses or neglects to take such pro
ceeding, after being duly required so to do, the member of the corporation 
shall have the right to obtain an order of the Court authorizing him to 
take such proceeding in the name of the liquidator or corporation, but at 
his own expense and risk, u|>on such terms and conditions as to indemnity 
to the liquidator, as the Court may prescribe ; and thereupon any benefit de
rived from such proceeding shall belong exclusively to the member of the cor
poration instituting the same, for his benefit and that of any other member of 
the corporation who may have joined him in causing the institution of such 
proceeding; but if, before such order is granted, the liquidator signifies 
to the Court his readiness to institute such proceeding for the benefit of 
the corporation, an order shall be made prescribing the time within which 
he shall do so and in that case the advantage derived from sucli proceeding 
shall appertain to the corporation. R.S.O., c. 222, s. 24.

200. Any powers by this Act conferred on the Court shall be deemed to 
be in addition to any other power, of instituting proceedings against any 
contributory, or against any debtor of the corporation for the recovery 
of any call or other sums due from such contributory, or against any 
debtor of the corporation, for the recovery of any call or other sum due 
from such contributory or debtor or his estate, and such proceedings may 
be instituted accordingly. R.S.O., c. 222, s. 28.

201. The Court at any time after an order has been made for winding 
up a corporation may, upon the application by motion of any contributory, 
and upon proof to the satisfaction of the Court that all proceedings in rela
tion to the winding up ought to be stayed, make an order staying the 
same, either altogether or for a limited time, on such terms and subject 
to such conditions as the Court deems fit. R.S.O., c. 222, s. 33.

202. Any party who is dissatisfied with any order or decision of the 
Court or of a Master or Referee in any proceeding under this Act, may 
appeal therefrom to a Judge of the High Court as in the case of a like 
order made in any action. New.

203. The Lieutenant-Governor in Council may from time to time make 
rules of practice and procedure for the due carrying out of the provisions 
of this part of the Act, and until such rules have been made the practice 
shall be the same as in cases of administration of estates so far as the 
same are applicable, or in the Master’s office in cases under the Winding- 
up Act. (Canada-.) New.
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204. — (1) Aa soon as the affaira of the corporation are fully wound 
up, the liquidators shall make up an account shewing the manner in 
Which the winding up has been conducted, and the property of the corpor
ation disposed of; and thereupon they shall call a general meeting of the 
members or shareholders oi the corporation for the purpose of having the 
account laid before them, and hearing any explanation that may be given 
by the liquidators; the meeting shall be called in the manner provided by 
the by-laws for calling general meetings of the shareholders or .members of 
the corporation.

(2) The liquidator shall make a return to the Provincial Secretary 
of such meeting having been held, and of the date at which the same 
was held; which return shall be .filed in the ollice of the Provincial Secre
tary; and on the expiration of three months from the date of the filing 
of such return, the corporation shall lie deemed to be dissolved. R.S.C., c. 
222, a. in.

205. Whenever the affairs of the corporation have been completely 
wound up, the Court may make an order that the corporation l>e dissolved 
from the date such order, and the corporation shall be dissolved accord
ingly; which order shall be reported by the liquidator to the Provincial 
Secretary. R.S.C., c. 222, « 41.

206. If the liquidator makes default in transmitting to the Provin
cial Secretary the return mentioned in section 187(2) or in reporting the 
order (if any) declaring the corporation dissolved, he shall be liable on 
summary conviction to a penalty not exceeding $20 for every day during 
which he is in default. R.S.O., c. 222, s. 42.

207. All dividends deposited in a bank and remaining unclaimed at 
the time of the dissolution of the corporation, shall be left for three years 
in the bank where they are deposited, and if still unclaimed, shall then be 
paid over by such bank, with interest accrued thereon, to the Treasurer of 
Ontario, and, if afterwards duly claimed, shall be paid over by the Treas
urer to the persons entitled thereto. R.S.O., c. 222, s. 43.

208. — (1) Every liquidator shall, within thirty days after the date of 
the dissolution of the corporation, deposit in the bank appointed or named 
as hereinbefore provided for, any other moneys belonging to the estate then 
in his hands not required for any other purpose authorized by this Act, 
with a sworn statement and account of such money, and that the same is 
all he has in his hands; and he shall he liable on summary conviction to 
a penalty of not exceeding $10 for every day on which he neglects or delays 
such payments; and he shall be a debtor to His Majesty for such money 
and may be compelled as such to account for any pay over the same.

(2) The money so deposited shall be left for three years in the bank, 
and shall be then paid over, with interest, to the Treasurer of the Province, 
and if afterwards claimed shall be paid over to the person entitled thereto.
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(3) Where a corporation has been wound up under this Act and is 
about to be dissolved, the books, accounts and documents of the corpora
tion and of the liquidators may be disposed of in such a way as the cor
poration by resolution directs in case of voluntary winding up or the Court 
in case of winding up under order.

(4) After the lapse of five years from the date of such dissolution no 
responsibility shall rest on the corporation or the liquidators, or any one 
to whom the custody of such books, accounts and documents has been com
mitted, by reason that the same or any of them are not forthcoming to 
any party claiming to be interested therein. R.S.O., c. 222, s. 44.
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ONTARIO COMPANIES ACT.
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An Act respecting Joint Stock and other Companies.

[Assented to 20th April, 1907.

His Majesty, by and with the advice and consent of the Legislative 
Assembly of the Province of Ontario enacts as follows:—

1. This Act may be cited as the Ontario Companies Act. R.S.O., c. 191,
s. 1.

2. (a) The word “corporation” in this Act includes all companies, whe
ther with or without capital, and whether the capital thereof is divided 
into shares or not.

(6) The word “company” in this Act means only a company having 
a capital divided into shares.

3. The Lieutenant-Governor may, by Letters Patent, grant a charter 
to any number of persons, not less than five, of the age of twenty-one years, 
who petition therefor, constituting such persons and any others who have 
or may thereafter become subscribers to the memorandum or agreement 
hereafter referred to, a body corporate and politic with or without capital 
divided into shares, for any of the purposes to which the authority of the 
Legislature of Ontario extends, except the construction or working of rail
ways for public use within Ontario, the business of insurance, and of loan 
corporations within the meaning of the Loan Corporations Act. R.S.O., c. 
191, s. 9, amended.

4. — (1) The applicants for incorporation of a company with capital 
divided into shares, may petition the Lieutenant-Governor, through the 
Provincial Secretary, for the grant of Letters Patent. The petition of the 
applicants shall shew:

(а) The proposed corporate name of the company;
(б) The objects for which the company is to be incorporated ;
(c) The place within Ontario where the head office of the company is 

to be situated ;
(d) The amount of the capital of the company, the number of shares, 

and the amount of each share ;
(e) The name in full, the place of residence and the calling of each 

of the applicants;
(f) The names of the applicants, not less than three, who are to be 

the provisional directors of the company.
(2) The petition may be in the form or to the effect set out in Sched

ule "A” to this Act, and shall be accompanied by a memorandum of agree
ment, executed in duplicate in the form or to the effect set out in Schedule 
"B” to this Act.
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(3) Each petitioner shall be the bond fide holder in his own right of 
the share or shares for which he has subscribed in the memorandum of 
agreement.

(4) The petition may ask to have embodied in the Letters Patent any 
provision which, under this Act might be embodied in any by-law of the 
company when incorporated. R.S.O., c. 191, s. 10, amended.

5. — ( 1 ) The applicants for the incorporation of a corporation not hav
ing share capital may petition the Lieutenant-Governor through the Pro
vincial Secretary for the grant of Letters Patent. The petition of the 
applicants shall shew:—

(а) The proposed corporate name of the corporation ;
(б) The objects for which the corporation is to be incorporated ;
(e) The place within Ontario where its objects are to be carried out;
(d) The name in full, the place of residence and the calling of each 

of the applicants.
(2) The petition may be in the form or to the effect set out in Schedule 

“C” to this Act.
(3) The petition shall be accompanied by a memorandum of agreement 

signed by the petitioners setting out such regulations as may be deemed 
expedient—(1) for the selection of members, trustees, directors and officers ; 
(2) for the holding of meetings of members, trustees and directors; (3) 
for the establishment of branches; (4) for the payment of directors, 
trustees, officers and employees; (5) for the Control and management of 
the affairs of the corporation. The memorandum shall be expressed in 
separate paragraphs numbered consecutively, and may be in the form or 
to the effect set out in Schedule “D” to this Act, and the petitioners may 
adopt all or any of its provisions or substitute others in lieu thereof. New.

6. The Lieutenant-Governor on any application for Letters Patent or 
Supplementary Letters Patent may give a different name to the corpora
tion than that proposed and may vary the objects or other provisions or 
terms. New.

7. Any corporation without share capital heretofore or hereafter in
corporated upon the consent in writing of all the members of such corpora
tion, may by by-law provide for the creation of a capital divided into shares 
and may provide for the allotment and payment of such shares and fix and 
prescribe the rights and privileges of the shareholders therein ; Provided, 
however, that no such by-law shall be valid until confirmed by Letters 
Patent. New.

8. — (1) Any two or more corporations incorporated under the laws of 
this province, and having the same or similar objects within the scope of 
this Act, may, in the manner herein provided, amalgamate, and may enter 
into all contracts and agreements necessary to such amalgamation.

(2) The corporations proposing to amalgamate as aforesaid, may enter 
into a joint agreement for the amalgamation, prescribing the terms and
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conditions thereof, the mode of carrying the same into effect, the name of 
the new corporation, the names, callings, and places of residence of the 
first directors thereof, and how and when the subsequent directors shall 
be elected, with such other details as may be necessary to perfect the 
amalgamation and the subsequent management and working thereof, and 
in cases of companies having capital divided into shares the number of 
shares of the capital, the amount of par value of each share, and the man
ner of converting the share capital of each of the said corporations into 
that of the new corporation.

(3) The agreement shall be submitted to the shareholders or mem
bers of each of the said corporations at a general meeting thereof, called 
for the purpose of taking the same into consideration.

(4) At such meetings of shareholders or members the agreement shall 
be considered, and if two-thirds of the votes of all the shareholders or 
members of each of such corporations are for the adoption of the agree
ment, then that fact shall be certified upon the agreement by the secretary 
of each of such corporations under the corporate seal thereof ; thereupon 
the several corporations by their joint petition may, through the Provin
cial Secretary, apply to the Lieutenant-Governor for Letters Patent con
firming the said agreement, and on and from the date of the said Letters 
Patent the said corporations shall be deemed and taken to be amalgamated 
and to form one corporation by the name in the Letters Patent provided, 
and the corporation so incorporated, shall possess all the properties real, 
personal and mixed, rights, privileges and franchises and be subject to all 
the liabilities, contracts, disabilities and duties of each of the corporations 
so amalgamated. R.S.O., c. 101, s. 103, s.-s. 1, 2, 3, 4, amended.

9. Any corporation incorporated for purposes or objects within the 
scope of this Act, whether under a special or general Act, and being at the 
time of its application a subsisting and valid corporation, may apply for 
Letters Patent under this Act; and the Lieutenant-Governor may grant 
Letters Patent incorporating the shareholders or members of the said 
corporation as a corporation under this Act. R.S.O., c. 191, s. 104.—1,

10. Where an existing corporation applies for the issue of Letters Patent 
under the provisions of the preceding section, the Lieutenant-Governor 
may, by Letters Patent, extend the powers of the corporation to such other 
objects as the applicant desires, name the first directors of the new cor
poration, ami give to the new corporation the name of the old corporation 
or any other name. R.S.O., c. 191, s. 105, amended.

11. All rights of creditors against the property, rights and assets of a 
corporation amalgamated or re-incorporated under the provisions of this 
Act, and all liens upon the property, rights and assets of such corporation, 
shall be unimpaired by such amalgamation, or re-incorporation, and all 
debts, contracts, liabilities and duties of such corporations shall thence
forth attach to the amalgamated or re-incorporated corporation and may

36—COMPANY LAW.
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be enforced against it to the same extent as if the said debts, contracts, 
liabilities and duties had been incurred or contracted by it. R.S.O., c. 
191, s. 103, s.-s. 6, amended.

12. No action or proceeding shall abate or be affected by such amalga
mation or re-incorporation, but for all the purposes of such action or pro
ceeding, such corporation may be deemed still to exist, or the new corpora
tion may be substituted in such action or proceeding in the place thereof. 
R.S.O., c. 191, s. 103, s.-s. 7, amended.

13. Any corporation may from time to time pass by-laws by a vote 
of not less than two-thirds in value of those shareholders or members" pre
sent in person or by proxy at a general meeting of the corporation duly 
called for considering the subject of such by-laws authorizing an appli
cation by petition to the Lieutenant-Governor, to direct the issue of Sup
plementary Letters Patent to the corporation, embracing any or all of the 
following matters:—

(а) Increasing or decreasing the capital; provided, however, that the 
capital of a company shall not be increased until ninety per 
centum thereof has been subscribed and ten per centum paid 
thereon, and further provided, that on a reduction of the capital 
of a company the liability of shareholders to persons who at the 
time of such reduction are creditors of the company shall remain 
as though the reduction had not beert made.

(б) Redividing the capital of the company into shares of smaller or 
larger amount;

(c) Extending the powers of the corporation to any objects which the 
corporation may desire;

{d) Limiting or increasing the amount which the corporation may 
borrow upon debentures or otherwise;

(e) Varying any provision contained in the special Act or Letters 
Patent incorporating the corporation;

(/) Making provision for any other matter or thing in respect of 
which provision might have been made had the corporation been 
incorporated under this Act. R.S.O., c. 191, ss. 17-21, 102, 106, 
amended.

14. Before Letters Patent or Supplementary Letters Patent are issued 
the applicants shall establish to the satisfaction of the Provincial Secre
tary the sufficiency of the petition, memorandum of agreement, by-law, 
resolution and all documents fyled on such application, and shall furnish 
such evidence of the bonâ fidea of any application as he may deem neces
sary. R.S.O., c. 191, s. 12, amended.

15. — (1) The Provincial Secretary, or any officer to whom the appli
cation may be referred, may for any purpose under this Act, take evidence 
in writing, under oath or affirmation.
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(2) Proof of any matter which may be necessary to be made under 
this Act, may be made by statutory declaration,. affidavit, or deposition 
before the Provincial Secretary, or officer as aforesaid, or before any other 
person authorized to take affidavits. R.S.O., e. 191, s. 13, amended.

16. Notice of the granting of Letters Patent or Supplementary Letters 
Patent, shall be given forthwith by the Provincial Secretary in the On
tario Gazette, and the corporation shall be deemed to be existing from the 
date of the Letters Patent incorporating the same. R.S.O., c. 191, s. 15, 
amended.

17. A company having share capital shall possess the following powers 
ns incidental and ancillary to the powers set out in the Tetters Patent or 
Supplementary Letters Patent:—

(а) To carry on any other business (whether manufacturing or other
wise) which may seem to the company capable of being conven
iently carried on in connection with its business or calculated 
directly or indirectly to enhance the value of or render profitable 
any of the company’s property or rights;

(б) To acquire or undertake the whole or any part of the business, 
property and liabilities of any person or company carrying on 
any business which the company is authorized to carry on, or 
possessed of property suitable for the purposes of the company;

(c) To apply for, purchase or otherwise acquire, any patents, licenses, 
concessions and the like, conferring any exclusive or non-exclusive, 
or limited right to use, or any secret or other information as to 
any invention which may seem capable of being used for any of 
the purposes of the company, or the acquisition of which may 
seem calculated directly or indirectly to benefit the company, and 
to use, exercise, develop or grant licenses in respect of, or other
wise turn to account the property, rights or information so ac
quired;

(d) To enter into partnership or into any arrangement for sharing of 
profits, union of interests, co-operation, joint adventure, recipro
cal concession or otherwise, with any person or company carry
ing on or engaged in or about to carry on or engage in any busi
ness or transaction which the company is authorized to carry on 
or engage in, or any business or transaction capable of being con
ducted so as directly or indirectly to benefit the company; and to 
lend money to, guarantee the contracts of, or otherwise assist 
any such person or company, and to take or otherwise acquire 
shares and securities of any such company, and to sell, hold, re-is- 
sue, with or without guarantee, or otherwise deal with the same;

(e) To take, or otherwise acquire and hold, shares in any other com
pany having objects altogether or in part similar to those of the 
company or carrying on any business capable of being conducted 
so as directly or indirectly to benefit the company;
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(/) To enter into any arrangements with any authorities, municipal, 
local or otherwise, that may seem conducive to the company’s ob
jects, or any of them, and to obtain from any such authority any 
rights, privileges and concessions which the company may think 
it desirable to obtain, and to carry out, exercise and comply with 
any such arrangements, rights, privileges and concessions;

(g) To establish and support or ,»id in the establishment and support 
of associations, institutions, funds, trusts and conveniences calcu
lated to benefit employees or ex-employees of the company (or its 
predecessors in business) or the dependants or connections, of 
such persons, and to grant pensions and allowances, and to make 
payments towards insurance, and to subscribe or guarantee money 
for charitable or benevolent objects, or for any exhibition or for 
any public, general or useful object;

(h) To promote any company or companies for the purpose of ac
quiring all or any of the property and liabilities of the company, 
or for any other purpose which may seem directly or indirectly 
calculated to benefit the company;

(*) To purchase, take on lease or in exchange, hire or otherwise ac
quire, any personal property and any rights or privileges which 
the company may think necessary or convenient for the purposes 
of its business and ip particular any jinachinery, plant, stock-in-

(;) To construct, improve, maintain, work, manage, carry out or con
trol any roads, ways, tramways, branches or sidings, bridges, res
ervoirs, watercourses, wharves, manufactories, warehouses, elec
tric works, shops, stores and other works and conveniences which 
may seem calculated directly or indirectly to advance the com
pany’s interests, and to contribute to, subsidize or otherwise assist 
or take part in the construction, improvement, maintenance, work
ing, management, carrying out or control thereof ;

(fc) To lend money to customers and others having dealings with the 
company and to guarantee the performance of contracts by any 
such persons;

(l) To draw, make, accept, endorse, discount, execute and issue 
promissory notes, bills of exchange, bills of lading, warrants, and 
other negotiable or transferable instruments;

(m) To sell or dispose of the undertaking of the company or any 
part thereof for such consideration as the company may think 
fit, and in particular for shares, debentures or securities of any 
other company having objects altogether or in part similar to 
those of the company;

(n) To adopt such means of making known the products of the com
pany as may seem expedien’, and in particular by advertising in 
the press, by circulars, by purchase and exhibition of works of 
art or interest, by publication of books and periodicals and by 
granting prizes, rewards and donations;
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(o) To sell, improve, manage, develop, exchange, lease, dispose of, 
turn to account or otherwise deal with all or any part of the pro
perty and rights of the company;

(p) To do all or any of the above things as principals, agents, con
tractors, trustees or otherwise, and either alone or in conjunc
tion with others;

(7) To do all such other things as are incidental or conducive to the 
attainment of the above objects;

Provided however, that the powers set out in any or all of the foregoing 
paragraphs may be withheld by the Letters Patent or Supplementary Let
ters Patent. New.

18. Any corporation incorporated under this Act shall have power—
(o) To alter or change its common seal at pleasure. R.S.O., c. 191,

25(a) ;
(6) To construct, maintain and alter any buildings or works neces

sary or convenient for the purposes of the corporation. R.S.O., 
c. 101, 25(d) ;

(c) To acquire by purchase, lease or other title and to hold, use, sell, 
alienate and convey any real estate necessary for the carrying on 
of its undertaking, and the corporation shall, upon its incorpora
tion, become and be invested with all the property and rights, real 
and personal theretofore held by or for it under any trust created 
with a view to its incorporation. R.S.O., c. 191, s. 25 (7).

19. Unless other special statutory enactments apply, no parcel of land 
or interest therein at any time acquired by the corporation and not re
quired for its actual use and occupation or not held by way of security, 
or not situate within the limits or within one mile of the limits of any city 
or town, shall be held by the corporation or by any trustee on its behalf, for 
0 longer period than seven years after the acquisition thereof, or after it 
has ceased to be required for the ordinary purposes of the corporation, but 
shall be absolutely sold and disposed of, so that the corporation shall no 
longer retain any interest therein unless by way of security; and any such 
parcel of land or any interest therein not within the exceptions hereinbefore 
mentioned, held by the corporation for a longer period than seven years, 
without being disposed of, shall be forfeited to His Majesty for the use of 
this province; provided that the Lieutenant-Governor may extend the 
said period from time to time not exceeding in the whole twelve years; 
and further provided that no such forfeiture shall take effect or be en
forced until the expiration of at least six calendar months after notice in 
writing to the corporation of the intention of His Majesty to claim such 
forfeiture, and during such six months the corporation may dispose of 
the same; and it shall be the duty of the corporation to give the Lieuten
ant-Governor, when required, a full and correct statement of all lands at 
the date of such statement held by or in trust for the corporation. R.S.O., 
c. 191, s. 25, in part.
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20. The provisions of this Act relating to matters preliminary to the 
issue of the Letters Patent or Supplementary Letters Patent shall be 
deemed to be directory only ; and no Letters Patent or Supplementary Let
ters Patent, notice, order or other proceeding by or on behalf of the Lieu
tenant-Governor, Provincial Secretary or other Government or Departmental 
officer under this Act shall be held to be void or voidable on account of 
any irregularity, or otherwise in respect of any matter preliminary to the 
issue of the Letters Patent or Supplementary Letters Patent, notice, order 
or other proceeding or of any alterations in any petition or documents 
submitted in order to make them comply with this Act or with the depart
mental practice thereunder. R.S.O., c. 191, s. 96.

21. If a corporation incorporated by Letters Patent does not go into 
actual operation within two years after incorporation or for two consecu
tive years does not use its corporate powers, such powers, except so far as 
is necessary for the winding up of the corporation, shall be forfeited, and 
its name in whole or in part may be granted to another corporation, and 
in any action or proceeding where such non-user is alleged, proof of user 
shall lie upon the corporation, provided, however, that no such forfeiture 
shall affect prejudicially the rights of creditors as they exist at the date 
of such forfeiture. R.S.O., c. 191, s. 98, amended.

22. The Letters Patent by which a corporation is incorporated and any 
Supplementary Letters Patent amending or varying the same, may, at any 
time, be declared to be forfeited and may be revoked and made void by an 
Order of the Lieutenant-Governor on sufficient cause being shewn in that 
behalf, and such forfeiture, revocation and making void may be upon such 
conditions and subject to such provisions as to the Lieutenant-Governor 
may seem proper. R.S.O, c. 191, s. 99.

23. If a corporation exercises its corporate powers when the number of 
its shareholders or members is less than five, for a period of six months 
after the number has been so reduced, every person who is a shareholder 
or member of the corporation during the time that it so exercised its cor
porate powers after such period of six months and is cognizant of the fact 
that it is so exercising its corporate powers with less than five sharehold
ers or members, shall be severally liable for the payment of the whole of 
the debts of the corporation contracted during such time and may be sued 
for the same without the joinder in the action or suit of the corporation 
or of any other shareholder or member, but any shareholder or member 
who has become aware that the corporation is exercising its corporate 
powers when the number of its shareholders or members is less than five, 
may serve a protest in writing on the corporation and may by registered 
letter notify the Provincial Secretary of such protest having been served 
and of the facts upon which it is based and such shareholder or member 
may thereby and not otherwise from the date of his said protest and noti
fication exonerate himself from liability, and if after notice from the Pro
vincial Secretary, the corporation refuses or neglects to bring the number
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of its shareholders or members up to five such refusal or neglect may, 
upon the report of the Provincial Secretary, be regarded by the Lieutenant- 
Governor as sufficient cause for the revocation of the charter of the cor
poration. R.S.O., c. 191, s. 100, amended.

24. The charter of a corporation incorporated by Letters Patent may 
be surrendered if the corporation proves to the satisfaction of the Lieu
tenant-Governor :—

(a) That it has no debts existing or other rights in question, or,
(b) That it has parted with its property, divided its assets rateably 

amongst its shaieholders or members and has no debts or Habili

te) That the debts and obligations of the corporation have been duly
provided for or protected or that the creditors of the corporation 
or other persons holding them consent;

(d) And that the corporation has given notice of the application for 
leave to surrender by publishing the same once in the Ontario 
Gazette and once in a newspaper published at or as near as may 
be the place where the corporation has its head office, or if it be 
without share capital where its operations are carried on;

And the Lieutenant-Governor upon a due compliance with the provi
sions of this section, may accept the charter and direct its cancellation, 
and may, by his Order, fix a date upon and from which the corporation 
shall be deemed to be dissolved, and the corporation shall thereby and 
thereupon become dissolved accordingly. R.S.O., c. 191, s. 101, amended.

25. The corporate existence of a corporation incorporated otherwise than 
by Letters Patent may be terminated by order of the Lieutenant-Governor 
upon petition therefor by such corporation under like circumstances, in 
like manner and with like effect as a corporation incorporated by Letters 
Patent may surrender its charter. New.

26. The Lieutenant-Governor in Council may, from time to time, make 
regulations with respect to the following matters, namely:—

(o) The cases in which notice of application for Letters Patent or 
Supplementary Letters Patent under this Act must be given;

(b) The forms of Letters Patent, Supplementary Letters Patent, no
tices and other instruments and documents relating to applica
tions and other proceedings under this Act ;

(e) The form and manner of the giving of any notice required by this 
Act;

and such regulations shall be published in the Ontario Gazette. R.S.O., 
c. 191, s. 11, amended.

27. — (1) The corporate name of every company with share capital 
shall have the word “Limited” as the last word thereof.

(2) Wherever the company or any director, manager, officer or employee 
thereof uses the name of the company, the word “Limited" shall appear
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as the last word thereof : Provided, that stamping, writing, printing, or 
otherwise marking on goods, wares and merchandise of the company, or 
upon packages containing the same shall not be deemed to be within the 
provisions of this section: Provided also that where the word “company,” 
“club,” “association” or other equivalent word forms part of the said name 
the word “Limited” may be abbreviated to “Ltd.” or “Ld.”

(3) Every company and every director, manager, officer or other em
ployee making default in complying with the foregoing provisions of this 
section shall be liable upon summary conviction to a penalty not exceeding 
ten dollars for each and every offence: Provided, that the offender upon 
a subsequent conviction for a similar offence committed after such first 
conviction shall be liable upon summary conviction to a penalty not exceed
ing one hundred dollars.

(4) The prosecution or proceeding to recover a penalty for an offence 
against the foregoing provisions of this section shall be commenced within 
six months after the offence has been committed and not afterwards. 03 
V., c. 23, s. 3, amended.

28. The name of every corporation shall not on any public ground be 
objectionable and shall not be that of any ktiown corporation or associa
tion incorporated or unincorporated, or of any partnership or of any in
dividual or any name under which any known business is l>eing carried on, 
or so nearly resembling the same as to deceive; provided, however, that a 
subsisting corporation, association, partnership, individual or person may 
consent that its or his name, in whole or in part, be granted to a new 
corporation incorporated for the purpose of acquiring its or his business 
or promoting its objects. R.S.O., c. 191, s. 10 (a), in part amended.

29. The name of a corporation which has not, for three consecutive 
yeai s, made the annual summary prescribed by this Act, may be given in 
whole or in part to a new corporation, unless the defaulting corporation, 
on notice by the Provincial Secretary by registered letter addressed to 
the corporation or its president as shewn by its last return, proves to the 
satisfaction of the Lieutenant-Governor that it is still a subsisting corpora
tion; provided, that if at the end of one month from the date of such no
tice, the Provincial Secretary shall not have received from the corporation 
or its president response to such notice, the corporation may be deemed to 
be not a subsisting corporation, and no longer entitled to the sole use 
of its corporate name; and further provided, that when no annual 
summary has been fyled by a corporation for three years immedi
ately following its incorporation its name may be given to another cor
poration without notice and such corporation shall be deemed not to be 
subsisting. 1 Edw. VII., c. 18, s. 3, amended.

30. In case it is made to appear to the satisfaction of the Lieutenant- 
Governor that any corporation is incorporated under a name the same as, 
or so similar to that of an existing corporation, company, partnership, as-
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sociation, individual, or business as to deceive, the Lieutenant-Governor 
may by order, change the name of the corporation. R.S.O., c. 191, s. 24, 
amended.

31. — (1) Where a corporation is desirous of changing its name, the 
Lieutenant-Governor, upon being satisfied that the corporation is ill a 
solvent condition, and that the ciiange desired is not for any improper 
purpose, and is not otherwise objectionable, may by order change the name 
of the corporation. R.S.O., c. 215, s. 1, amended.

(2) In case the proposed name is considered objectionable, the Lieuten
ant-Governor may change the name of the corporation to some unobjection
able name. R.S.O., c. 215, s. 3, amended.

32. Notice of the change of the name of a corporation shall be given 
by the Provincial Secretary by publication in the Ontario Gazette. New.

33. No such alteration of name of a corporation shall affect the rights 
or obligations of the corporation; and all proceedings that might have been 
continued or commenced by or against the corporation by its former name 
may be continued or commenced by or against the corporation by its new 
name. New.

34. — (1) The provisional directors of a company not offering shares 
for public subscription, shall call a general meeting of the company to be 
held at a convenient place within two months from the date of the Letters 
Patent for the purpose of electing directors, appointing auditors, sanction
ing the by-laws of Jhe company, and transacting such other business as may 
be necessary to enable the company to carry on its undertaking, and shall, at 
least ten days before the day on which such meeting is held, give notice of 
such meeting by registered letter addressed to each shareholder, setting out 
in detail the business to be transacted and matters to be considered thereat.

(2) The provisional directors shall report to such meeting the number 
of shares subscribed or underwritten ; the names of the subscribers or under
writers; the amount paid thereon; all contracts entered into by or on be
half of the company; the amount of the preliminary expenses and a finan
cial statement of the affairs of the company signed by the auditors (if 
any). New.

(3) If the said meeting is not called by the provisional directors as 
aforesaid, any three or more shareholders of the company may call the 
meeting. R.S.O., c. 191, s. 16, amended.

35. In default of other express provisions in such behalf in the special 
Act the Letters Patent or by-laws of the company, notice of the time and 
place for holding general meetings of the company, including the 
annual and special meetings shall be given at least ten days previous
ly thereto by registered letter to each shareholder at his 1 ist known address, 
and by an advertisement in some newspaper published at or as near as 
may be to the head office and to the chief place of business of the company, 
if these differ, or in the Ontario Gazette. R.S.O., c. 191, s. 50, amended.
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36. — (1) The annual meeting of the shareholders of the company shall 
be held at such time and place in each year as the special Act, Letters 
Patent, or by-laws of the company may provide, and in default of such pro
visions in that behalf the annual meeting shall be held at the place named 
in the Letters Patent as the place of the head office of the company, on the 
fourth Wednesday in January in every year.

(2) At such meeting the directors shall lay before the company,
(а) A balance sheet made up to a date not more than three months 

before such annual meeting;
(б) A statement of income and expenditure for the financial period 

ending upon the date of such balance sheet ;
(c) The report of the auditor or auditors;
(d) Such further information respecting the company’s financial posi

tion as the Letters Patent or the by-laws of the company may 
require ;

and, on resolution affirmed by shareholders holding at least five per centum 
of the capital of the company, shall furnish a copy thereof to every share
holder personally present at such meeting and demanding the same.

(3) The balance sheet shall be drawn up so as to distinguish at least 
the following classes of assets and liabilities, namely :—

(а) Cash;
(б) Debts owing to the company from its customers ;
(c) Debts owing to the com]>any from its directors, officers and share

holders ;
(d) Stock in trade ;
(e) Expenditures made on account of future business;
(f) Land, buildings and plant;
(9) Goodwill, franchises, patents and copyrights, trade marks, leases, 

contracts and licenses;
(h) Debts owing by the company secured by mortgage or other lien 

upon the property of the company;
(t) Debts owing by the company but not secured ;
(k) Amount received on common shares;
(Z) Amount received on preferred shares ;
(m) Indirect and contingent liabilities.
(New.)

37. The directors may and upon a requisition made in writing by the 
holders of not less than one-tenth of the subscribed shares of the company 
shall, convene a special general meeting of the company, to transact the 
business set out in the notice calling such meeting. R.S.O., c. 191, s. 52, 
amended.

38. Upon the receipt of such requisition, which shall set out the ob
jects for which such meeting is proposed to be called and shall be left at 
the head office of the company, the directors shall forthwith proceed to 
convene a special general meeting. If they do not cause the same to be 
held within twenty-one days from date upon which the requisition was left
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at the head office of the company, any shareholders, holding not less than 
one-tenth in value of the subscribed shares of the company whether they 
signed the requisition or not, may themselves convene such special general 
meeting. R.S.O., 1897, c. 191, ss. 53, 54.

39. The president of the company shall preside as chairman at every 
general meeting of the company; if there is no president or if at any 
meeting he is not present within fifteen minutes after the time appointed 
for holding the meeting, the shareholders present shall choose some one of 
their number to he chairman. R.S.O., c. 191, ss. 58, 59.

40. The chairman may with the consent of the meeting and subject to 
such conditions as the meeting may decide, adjourn any meeting from 
time to time and from place to place. R.S.O., c. 191, s. 60.

41. At any general meeting, unless a poll is demanded, a declaration 
by the chairman that a resolution has been carried and an entry to that 
effect in the proceedings of the company, shall he primâ facie evidence of 
the fact, without proof of the number or proportion of the votes recorded 
in favour of or against such resolution. R.S.O., c. 191, s. 61.

42. If a poll is demanded, it shall be taken in such manner as the by
laws prescribe, and in case the by-laws make no provision therefor, then 
as the chairman may direct. In the case of an equality of votes, at any 
general meeting, the chairman shall he entitled to a second or casting vote. 
R.S.O., c. 191, s. 62.

43. Subject to the special Act, Letters Patent or by-laws of the com
pany, at all general meetings of the company every shareholder shall be 
entitled to as many votes as he holds shares in the company, and may vote 
by proxy, but no shareholder being in arrear in respect of any call shall 
be entitled to vote at any meeting of the company. R.S.O., c. 191, ss. 63, 
64, amended.

44. All meetings of the shareholders and directors shall be held at the 
place of the head office of the company, save and except when the company 
is authorized by the special Acts, Letters Patent or Supplementary Letters 
Patent, to hold meetings of shareholders or directors out of Ontario.

45. This part of the Act shall apply only to companies having share 
capital. New.

46. Every shareholder shall, without payment, be entitled to a certi
ficate under the common seal of the company specifying the share or shares 
held by him and the amount paid up thereon, provided that in respect of a 
share or shares held jointly by several persons, the company shall not be 
bound to issue more than one certificate, and delivery of a certificate for 
a share to one of several joint holders shall be sufficient delivery to all.
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47. If a share certificate is defaced, lost or destroyed, it may be re
newed on payment of such fee, if any, not exceeding twenty-five cents, and 
on such terms, if any, as to evidence and indemnity as the directors think

48. The shares of the company shall be deemed personal estate and 
shall be transferable on the books of the company, in such manner and sub
ject to such conditions and restrictions as by this Act, the special Act, the 
Letters Patent or by-laws of the company may be prescribed. R.S.O., c. 
191, s. 27.

49. No shareholder of a co-operative cold storage company or associa
tion to which aid has been or may hereafter be granted under the provi
sions of any statute in that behalf, or of a cheese and butter manufactur
ing company carried on for co-operative purposes, shall hold shares ex
ceeding $1,000.

80. The directors may refuse to allow the entry in any such books, of 
any transfer of shares whereof the whole amount has not been paid in; 
and whenever entry is made in such book of any transfer of shares not fully 
paid in, to a person being of apparently not sufficient means, the directors 
present when such entry is authorized shall be jointly and severally liable 
to the creditors of the company in the same manner and to the same extent 
as the transferring shareholder, but for such entry, would have been; but 
if any director present, when such entry is allowed, forthwith enters a writ
ten protest against the same, and within eight days thereafter causes such 
protest to be notified, by registered letter, to the Provincial Secretary, such 
director may thereby, and not otherwise, exonerate himself from such lia
bility. i; s u e 111, s. tl.

51. The directors, upon the passing of a by-law authorizing the payment 
of a dividend upon shares of the company, may direct that no entry of 
transfers shall be made in books of the company for a period of two weeks 
immediately preceding the payment of such dividend and payment thereof 
shall be made to the shareholders of record on the date of closing said 
books. New.

52. No transfer of shares unless made by sale under execution, or under 
the order or judgment of some competent Court in that behalf, shall, until 
entry thereof has been duly made, be valid for any purpose whatever, save 
only as exhibiting the rights of the parties thereto toward each other, and 
as rendering the transferee liable, ad interim, jointly and severally with the 
transferor, to the company and its creditors, until entry thereof has been 
duly made in the books of the company. R.S.O., c. 191, s. 29.

53. — (1) The directors may, for the purpose of notifying the person or 
persons registered therein as owners of such sha.cs, refuse to allow the 
entry in any such books of a transfer of shares.



SHARES. 573

(2) Such owner may lodge a caveat against the entry of such transfer, 
and thereupon such transfer shall not be made for a period of forty-eight

(3) If within one week from the giving of such notice or the expira
tion of the said period of forty-eight hours, whichever shall last expire, 
no order shall have been served upon the company enjoining the entry of 
such transfer, the company may enter the same.

(4) When a transfer is entered after the proceedings heretofore set 
out the company shall be free from liability in respect of shares so trans
ferred to a person whose rights are purported to be transferred but without 
prejudice to any claim which the transferor may have against the trans
feree. New.

54. No shares shall be transferable until all previous calls have been 
fully paid in, or until declared forfeited for non-payment of calls. R.S.O., 
c. 191, s. 30.

55. The directors of the company may call in and demand from the 
shareholders thereof, the amount unpaid on shares by them subscribed or 
held, at such times and places and in suefi payments or instalments as the 
Letters Patent or this Act, or the by-laws of the company require or allow ; 
and interest shall accrue at the legal rate for the time being upon the 
amount of any unpaid call, from the day appointed for payment of such 
call. R.S.O., c. 191, s. 32.

56. If, after a demand therefor, any call is not paid within the time and 
in the manner provided by the Special Act or Letters Patent or by-laws, 
the directors by resolution to that effect, reciting the facts and duly re
corded in their minutes may summarily forfeit any shares whereupon such 
payment is not made ; and the same shall thereupon become the property 
of the company and may be disposed of, as by by-law or otherwise the com
pany may ordain; provided that such forfeiture shall not relieve any share
holder of any liability to the company or any creditor. R.S.O., c. 191, s. 
35, amended.

57. A company if authorized so to do by Letters Patent or Supplement
ary Letters Patent and subject to the provisions thereof, may, with respect 
to any share which is fully paid up, issue under its common seal a war
rant stating that the bearer of the warrant is entitled to the share or shares 
therein specified, and may provide, by coupons or otherwise, for the pay
ment of the future dividends on the share or shares included in such war
rant, hereinafter referred to as a share warrant. New. Imp. Act. 1867, 
e. 27.

58. A share warrant shall entitle the bearer of such warrant to the 
shares specified in it and such shares may be transferred by the delivery 
of the share warrant. New. Imp. Act. 1862, s. 28.

59. The bearer of a share warrant shall, subject to the provisions and 
regulations contained in the Letters Patent or Supplementary Letters Pa-
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tent respecting share warrants, be entitled on surrendering such warrant 
for cancellation, to have his name entered as a shareholder in the register 
of shareholders, and the company shall be responsible for any loss incurred 
by any jterson by reason of the company entering in its tegister of share
holders the name of any bearer of a share warrant in respect of the shares 
specified therein without the share warrant being surrendered and cancel
led. New. Imp. Act, 1867, s. 29.

60. The bearer of a share warrant may, if the regulations respecting 
share warrants so provide, be deemed to be a shareholder of the company, 
either to the full extent or for such purposes as may be prescribed by such 
regulations ; provided, that the bearer of a share warrant shall not be 
qualified in respect of the shares specified in such warrant for being a 
director of the company in cases where such a qualification is prescribed 
by the by-laws of the company. New. Imp. Act, 1867, s. 30.

61. On the issue of a share warrant in respect of any share, the com
pany shall strike out of its register of shareholders the name of the share
holder then entered therein as holding surfh share as if he had ceased to be 
a shareholder, and shall enter in the register the following particulars:—

(1) The fact of the issue of the warrant;
(2) The statement of the shares included in the warrant, distinguishing 

each share by its number;
(3) The date of issue of the warrant.

New. Imp. Act, 1867, s. 31.

62. Until the warrant is surrendered the above particulars shall be 
deemed to be the particulars which are required by section 113 of this 
Act, to be entered in the register of shareholders of a company ; and on 
the surrender of a warrant the date of such surrender shall be entered as 
if it were the date at which a person ceased to be a shareholder. New. 
Imp. Act, 1867, s. 32.

63. The bearer of a share warrant may at any time deposit the war
rant at the office of the company, and so long as the warrant remains so 
deposited the depositor shall have the same right of signing a requisition 
for calling a meeting of the company, and of attending and voting and exer
cising the other privileges of a member at any meeting held after the ex
piration of two clear days from the time of deposit, as if his name were in
serted in the register of members as the holder of the share included in the 
deposited warrant. Not more than one person shall be recognized as de
positor of the share warrant. The company shall on two days’ written 
notice return the deposited share warrant to the depositor. Imp. Act, 
Table A, 38.

64. Subject as herein otherwise expressly provided no person shall, as a 
bearer of a share warrant, sign a requisition for calling a meeting of the 
company, or attend, or vote, or exercise any other privilege of a member at a 
meeting of the company ; or be entitled to receive any notices from the
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company but the bearer of a share warrant shall be entitled in all other 
respects to the same privileges and advantages as' if he wore named in the 
register of members as the holder of the shares included in the warrant, 
and he shall he a member of the company. Imp. Act, Table A, 39.

65. The directors may from time to time make rules as to the terms 
on which (if they shall think fit) a new share warrant or coupon may be 
issued by way of renewal in case of defacement, loss or destruction. Imp. 
Act, Table A, 40.

66. The company shall not be bound to see to the execution of any trust, 
whether express, implied or constructive, in respect of any share; and the 
receipt of the shareholder in whose name the same stands on the books 
of the company shall be a valid and binding discharge to the company for 
any dividend or money payable in respect of such share, whether or not 
notice of the trust has been given to the company; and the company shall 
not be bound to see to the application of the money paid upon such re- 
eeipt. R.S.O., c. 191, s. 31.

67. — (1) Every executor, administrator, guardian or trustee shall 
represent the shares in his hands, at all meetings of the company and 
may vote accordingly as a shareholder, and every person who mortgages 
or hypothecates his shares may nevertheless represent the same at all such 
meetings, and may vote accordingly as a shareholder, unless in the instru
ment creating the mortgage or hypothecation he shall have expressly em
powered the holder of such mortgage or hypothecation to vote thereon in 
which case only such holder or his proxy may vote in respect of said 
shares. R.S.O., c. 191, s. 36, amended.

(2) If shares be held jointly by two or more persons, any one of them 
present at a meeting may, in the absence of the other or others, vote there
on, but if more than one joint shareholder be present or be represented 
by proxy, they shall vote together on the shares jointly held. R.S.Q., c. 
191, s. 36, amended.

68. Each shareholder, until the whole amount of his shares has been 
paid up, shall be individually liable to the creditors of the company to an 
amount equal to that not paid up thereon, but shall not be liable to an 
action therefor by any creditor before an execution against the company 
has been returned unsatisfied in whole or in part; and the amount due on 
such execution, but not beyond the amount so unpaid on his said shares, 
shall be the amount recoverable with costs, against such shareholder. R.S.O., 
c. 191, s. 37, s.-s. 1.

69. Any shareholder may plead by way of defence in whole or in part, 
any set-off which he could set up against the company, except a claim for 
unpaid dividend, or a salary or allowance as a president or a director of 
the company. R.S.O., c. 191, s. 37, s.-s. 2.

70. The shareholders shall not, as such, be held responsible for any 
act, default or liability whatsoever, of the company, or for any engagement,
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claim, payment, loss, injury, transaction, matter or thing whatsoever, re
lating to on connected with the company, beyond the unpaid amount on 
their respective shares. R.S.O., c. 191, s. 37, s.-s. 3.

71. No person holding shares as executor, administrator, guardian or 
trustee, shall be personally subject to liability as a shareholder; but the 
estates and funds in the hands of such person shall be liable in like man
ner and to the same extent as the testator or intestate or the minor, ward, 
or person, interested in the trust fund, would be, if living and competent 
to act and holding such shares. R.S.O., c. 191, s. 38.

72. No person holding shares as collateral security shall, prior to fore
closure, be personally subject to liability as a shareholder, but the person 
transferring such shares as collateral security shall, until foreclosed, be 
considered as holding the same, and shall be liable as a shareholder in 
respect thereof. R.S.O., c. 191, s. 39, amended.

73. The directors of a corporation may make by-laws:—
(a) For borrowing money; «
(5) For issuing bonds, debentures, or other securities.
And the directors of companies with share capital may make by-laws:—
( 1 ) For creating and issuing any part of the capital as preference

(2) For creating and issuing debenture stock;
(3) For the conversion of preference shares into common shares or 

debentures or debenture stock, debentures into debenture stock or preference 
shares, or any class of shares or securities into any other class. R.S.O., 
c. 191, s. 49, amended.

74. No by-law referred to in the last preceding section shall take effect 
until it has been confirmed by a vote of not less than two-thirds in value 
of the shareholders present in person or by proxy at a general meeting of 
the company, duly called for considering the same, by notice specifying the 
terms of the law to be confirmed or unanimously sanctioned in writing by 
the shareholders of the company. New.

75. A by-law for the creation and issue of preference shares or for the 
conversion of debentures or debenture stock into preference shares may pro
vide that the holders of such shares shall have such preference as regards 
dividends and repayment on dissolution or winding-up as may be therein 
set out; may have the right to select a certain stated proportion of the 
board of directors, or such other control over the affairs of the company as 
may be considered expedient; or may limit the right of the holders thereof 
to specific dividends or control of the affairs of the company or otherwise, 
not contrary to law or to this Act, and may provide for the purchase or 
redemption of such shares by the company as therein set out; provided, 
however, that any term or provision of such by-law, whereby the rights of 
holders of such shares are limited or restricted, shall be fully set out in 
the certificate of such shares, and in the event of such limitations and re-
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strictions not being so set out they shall not be deemed to quality the 
rights of holders thereof. New.

76. Unless preference shares, debenture stock, debentures or bonds are 
issued subject to redemption or conversion, the same shall not be subject 
to redemption or conversion without the consent of the holders thereof.

77. No such by-law which has the effect of increasing or decreasing 
the capital of the company or otherwise varying any term or provision of • 
the special Act or Letters Patent of the company shall be valid or acted 
upon until confirmed by Supplementary Letters Patent. New.

76. The directors may charge, hypothecate, mortgage, or pledge any or 
all of the real or personal property, rights and powers, undertaking, fran
chises, including book debts and unpaid calls of the corporation to secure 
any bonds, debentures or other securities or any liability of the corpora
tion and a duplicate original of such charge, mortgage or other instrument 
of hypothecation or pledge made to secure bonds, debentures or other securi
ties, shall be forthwith fyled in the office of the Provincial Secretary as 
well as registered under the provisions of any other Act in that behalf. 
New.

79. The persons named as provisional directors in the special Act or in 
the Letters Patent shall be the directors of the company, until replaced 
by the same number of others duly elected in their stead, and shall be eligi
ble for election. R.S.O., c. 191, s. 41, amended.

80. The affairs of the company shall be managed by a board of not less 
than three directors, who shall be elected by the shareholders in general 
meeting of the company. R.S.O., c. 191, s. 40, amended.

81. — (1 ) Except as in this section provided no business of a company 
shall be transacted by its directors unless at a meeting of directors at 
which a quorum of the board shall be present. Such quorum shall consist 
of a majority of the directors of the company.

(2) Whenever it shall happen that from any cause there is not a 
quorum of directors in office the requisition mentioned in section 37 of 
this Act may be served on such directors of the company as are still in 
office, and such directors, though less in number than a majority 
of the board, may nevertheless call a meeting under section 38 for the 
election of directors to fill vacancies in the board, and in default of their 
doing so the requisitionists or other shareholders may call such meeting 
as in section 38 provided.

(3) This section shall not apply to a sole director remaining in office.
If there be no directors remaining in office a meeting to elect directors may 
be called without service of any requisition.

(4) So long as a quorum of directors remains in office casual vacan
cies in the board may be filled by such directors as remain in office. New.
Amended 8 Edw. VII., c. 43, s. 1, s.-s. (9).

37—COMPANY LAW.
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82. The shareholders of a company, having more than six directors, 
may at a general meeting called for that purpose, by resolution of two- 
thirds of the shareholders present in person or by proxy, authorize the 
directors to delegate any of their powers to an executive committee, con
sisting of not less than three, to be elected by the directors from their num
ber. Any committee so formed shall, in the exercise of the powers so dele
gated, conform to any regulations that may be imposed on them by such 
resolution or by the directors. 3 Edw. VII., c. 7, s. 35; 8 Edw. VII., c. 
43, s. 1, 1.1. 10.

83. No person shall hold office as a director unless he is a shareholder 
absolutely in his own right, and not in arrear in respect of any call there
on, and where any person, who is a director, ceases to be a bond fide holder 
of shares, he shall thereupon cease to be a director. R.S.O., c. 191, s. 42.

84. — (1) The election of directors shall take place at the annual meet
ing, all the members of the board retiring, and (if otherwise qualified) be
ing eligible for re-election.

(2 i Election of directors shall be by ballot, if demanded.
(3) The directors shall, from time to time, elect from among them

selves a president of the company, and shall also appoint, and may remove 
at pleasure, all other officers thereof. R.S.O., c. 191, s. 43, amended.

85. If at any time an election of directors is not made, or does not take 
effect at the proper time, the company shall not be held to be thereby 
dissolved; but such election may take place at any general meeting of the 
company duly called for that purpose; and the directors shall continue fn 
office until their successors are duly elected. R.S.O., c. 191, s. 44.

86. — (1) A company may, by by-law, vary the number of its directors, 
but so that the number shall be not less than three, or may change the 
company’s head office in Ontario.

(2) No by-law for either of the said purposes shall take effect until 
confirmed by a vote of not less than two-thirds in value of the shareholders 
present in person or by proxy at a meeting of the company duly called for 
considering the same. A copy of the by-law certified under the seal of the 
company shall be forthwith filed in the office of the Provincial Secretary 
and published in the Ontario Gazette; and in case of the removal of the 
Head Office, twice in a newspaper published in each of the places where the 
Head Office was fixed and to where it is to be removed, or as near thereto 
as may be.

87. The directors may, from time to time, make by-laws not contrary 
to law, or to the Letters Patent of the company, or to this Act, to regu 
late:—

(a) The allotment of shares; the making of calls thereon; the pay
ment thereof; the issue and registration of certificates of shares; 
the forfeiture of shares for non-payment; the disposal of forfeited 
stock and of the proceeds thereof; the transfer of shares;
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(6) The declaration and payment of dividends;
(c) The term of service, manner of selection, and the qualification of 

the directors;
(d) The time at which and place where the meetings of the company 

shall be held; the calling of meetings of the company; the require
ments as to proxies; and the procedure in all things at such 
meetings;

(e) The imposition and recovery of all |ienalties, and forfeitures ad
mitting of regulation by by-law, and

(/) The conduct in all other particulars of the affairs of the com
pany ;

And may from time to time repeal, amend or re-enact the same; but 
every such by-law, and every re|ieal, amendment or re-enactment thereof, 
unless in the meantime confirmed at a general meeting of the company 
duly called for that purpose, shall only have force until the next annual 
meeting of the company; and in default of confirmation thereat shall, at 
and from that time only, cease to have force; and in that case no new 
by-law to the same or the like effect or re-enactment thereof, shall have 
any force until confirmed at a general meeting of the company; provided, 
however, that the company shall have power either at a general meeting 
called as aforesaid, or at the annual meeting of the company, to repeal, 
amend, vary or otherwise deal with any by-laws which have been passed 
by the directors, but no act done or right acquired under any by-law shall 
be prejudicially affected by any such repeal, amendment, variation or other 
dealing. R.8.O., c. 191, s. 47.

88. No by-law for the payment of the president or any director shall lie 
valid or acted upon until the same has been confirmed at a general meeting. 
CO V., c. 28, s. 46.

89. No director of any company shall at any directors’ meeting vote in 
respect of any contract or arrangement made or pro|iosed to be entered into 
with the company in which he is interested either as vendor, purchaser 
or otherwise, and any director who may be in any way interested in any 
contract or arrangement proposed to be made with the company shall dis
close the nature of his interest at the meeting of the directors at which 
such contract or arrangement is determined on, if his interest then exists, 
or in any other case at the first meeting of the directors after the acquisi
tion of his interest, and in case he discloses the nature of his interest, and 
refrains from voting, he shall not be accountable to the company by reason 
of the fiduciary relationship existing for any profit realized by such con
tract or arrangement; provided, however, that no director shall be deemed 
to be in any way interested in any contract or arrangement, nor shall he 
be disqualified from voting or be held liable to account to the company by 
reason of his holding shares or being a director in any other company with 
which a contract or arrangement is made or contemplated; provided, also, 
that this section shall not apply to any contract by or on behalf of a com-
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pany to give the directors or any of them security by way of indemnity. 
2 Edw. VII., c. 24, s. 1.

90. The company shall not, unless authorized by the special Act, Letters 
Patent or Supplementary Letters Patent, use any of its funds in the pur
chase of shares of any other corporation until the directors have been ex
pressly authorized by a by-law passed by them for the purjxise and con
firmed by a vote of not less than two-thirds in value of those shareholders 
present in i>erson or by proxy at a general meeting of the company duly 
called for considering the same. R.S.O., c. 191, s. 82, as amended by 1 
Edw. VII., c. 18, s. 2.

91. The directors of the company shall not declare or pay any dividend 
when the company is insolvent, or any dividend the payment of which ren
ders the company insolvent, or diminishes the capital thereof; but if any 
director present when such dividend is declared, forthwith, or if any director 
then absent, within twenty-four hours after he has become aware thereof, 
and able so to do, enters his written protest against the same, and within 
eight days thereafter causes such protest jto be notified, by registered letter, 
to the Provincial Secretary, such director may thereby, and not otherwise, 
exonerate himself from liability. R.S.O., c. 191, s. 83.

92. For the amount of any dividend which the directors may lawfully 
declare payable in money, they may declare a stock dividend and issue 
therefor shares of the company as fully paid or partly paid, as the case may 
be, or may credit the amount of such dividend on the shares of the company 
already issued but not fully paid and the liability of the holders of all 
shares mentioned in this section shall be reduced by the amount of such 
dividend. New.

93. No loan shall be made by the company to any shareholder, and if 
such loan is made all directors and other officers of the company making 
the same and in any wise assenting thereto, shall be jointly and severally 
liable to the company for the amount thereof, and also to third parties to 
the extent of such loan with legal interest, for all debts of the company 
contracted from the time of the making of the loan to that of the repay
ment thereof. R.8.O., c. 191, s. 84.

94. The directors of the company shall be jointly and severally liable 
to the labourers, servants, and apprentices thereof for all debts not ex
ceeding one year’s wages due for services performed for the company while 
they are such directors respectively; but no director shall be liable to an 
action therefor, unless the company has been sued therefor within one year 
after the debt became due, nor unless such director is sued therefor within 
one year from the time when he ceased to be such director, nor before an 
execution against the company has been returned unsatisfied in whole or 
in part; and the amount due on such execution shall be the amount recover
able with costs against the directors. R.8.O., c. 191, s. 85.
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95. — ( 1 ) In this Act the word “prospectus” shall mean any pros
pectus, notice, circular, advertisement or other invitation offering for 
subscription or purchase any shares, debentures or other securities of a 
company, or published or issued for the purpose of being used to promote 
or aid in the subscription or purchase of such shares, debentures or securi
ties, and the word “company” shall mean any company incorporated or 
proposed to be incorporated. Imp. Act, 1900, 30.

(2) This part of this Act shall apply to every company whether formed 
before or after the commencement of this Act which offers for subscription 
or sale shares, debentures or other securities and to every company whe
ther incorporated under the laws of the Province of Ontario or otherwise, 
the shares, debentures or other securities of which are dealt within the 
Province of Ontario.

96. — (I) Upon any offer of shares to the public for subscription, it 
shall be lawful for a company to pay a commission to any person in con
sideration of his subscribing or agreeing to subscribe, whether absolutely 
or conditionally, for any shares in the company, or procuring or agreeing 
to procure subscriptions, whether absolute or conditional, for any shares 
in the company, if the payment of the commission and the amount or 
rate per cent, of the commission paid or agreed to be paid are respectively 
authorized by the Letters Patent or Supplementary Letters Patent and dis
closed in the prospectus, and the commission paid or agreed to be paid 
does not exceed the amount or rate so authorized.

(2) Save as aforesaid, no company shall apply any of its shares or 
capital money either directly or indirectly in payment of any commission, 
discount or allowance, to any person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or conditionally, for any shares 
of the company or procuring or agreeing to procure subscriptions whether 
absolute or conditional, for any shares in the company, whether the shares 
or money be so applied by being added to the purchase money of any pro
perty acquired by the company or to the contract price of any work to 
be executed fdr the company, or the money be paid out of the nominal 
purchase money or contract price, or otherwise.

(3) Nothing in this section shall affect the power of any company to 
pay such brokerage as it has heretofore been lawful for a company to pay. 
Imp. 1900, s. 8.

97. — (1) Every company heretofore or thereafter incorporated under 
any general or special .Act, the number of shareholders of which is in
creased to a number greater by ten than the number of applicants for 
incorporation or which has its debentures or other securities held by more 
than ten persons, and every company incorporated otherwise than as above 
set out which has more than ten shareholders or holders of debentures or 
other securities within Ontario, shall file a prospectus in the manner here
after set out.

(2) All purchases, subscriptions or other acquisitions of shares, de
bentures or other securities of any company required in the manner above
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provided to fyle a proepectus, shall be deemed as against the company or 
the signatories to the prospectus to be induced by such prospectus, and any 
term, proviso or condition of such prospectus to the contrary shall be 
void.

(3) No subscription for stock, debentures or other securities, induced 
or obtained by verbal representations, shall be binding upon the subscriber, 
unless prior to his so subscribing he shall have received a copy of the 
prospectus.

98. — (1) Every prospectus issued by or on behalf of a company or in 
lelation to any intended company shall be dated, and that date shall, unless 
the contrary be proved, be taken as the date of publication of the pros
pectus.

(2) A copy of every such prospectus shall be signed by every person 
who is named therein as a director or proposed director or provisional 
director of the company, or by his agent authorized in writing, and shall be 
filed with the Provincial Secretary, on or before the date of its publication.

(3) The Provincial Secretary shall not ^receive or fyle any prospectus 
unless it is so dated and signed. No prospectus shall be issued until so 
filed, and every prospectus shall state on the face of it that it has been 
so filed. Imp. Act, 1900, 9.

99. — (1) Every prospectus issued by or on behalf of a company or in 
ielation to any intended company or by or on behalf of any person who is 
or has been engaged or interested in the formation or promotion of the. 
company, shall state:—

(а) The names, descriptions and addresses of the original incorpora
tors, and the number of shares subscribed for by them respec-

(б) The number of shares, if any, fixed as the qualification of a direc
tor, and any provision in the by-laws of the company as to the 
renumeration of the directors;

(c) The names, descriptions and addresses of the directors or proposed 
directors;

(d) The minimum subscription on which the directors may proceed 
to allotment, and the amount payable on application and allot
ment on each share; and, in the case of a second or subsequent 
offer of shares, the amount offered for subscription on each pre
vious allotment, and the amount actually allotted;

(e) The time or times at which under the by-laws of the company a 
further call or calls may be made upon shares subscribed for;

(/) The number and amount of shares issued, or agreed to be issued, 
as fully or partly paid up otherwise than in cash, and in the latter 
case the extent to which they are so paid up, and the number and 
amount of bonds, debentures or other securities issued or to be 
issued and allotted to any person;

(g) The names and addresses of the vendors of any property pur
chased or acquired by the company, or proposed so to be purchased
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or acquired, which is to he paid for wholly or partly out of the 
proceeds of tiie issue offered for subscription by the prospectus, or 
the purchase or acquisition of which has not been completed at 
the date of publication of the prospectus and the amount payable 
in cash, shares, bonds, debentures or other securities to the vendor, 
and where there is more than one separate vendor, or the company 
is a sub-purchaser, the amount so payable to each vendor;

(h) The amount (if any) paid or payable as purchase money in cash, 
shares or debentures of any such property as aforesaid, specify
ing the amount payable for good will;

(•) The amount (if any) paid or payable as commission for subscrib
ing, or agreeing to subscribe, or procuring or agreeing to pro
cure subscriptions for any shares in the company, or for under
writing or procuring underwriting of any securities issued or to 
be issued by the company or the rate of any such commission;

(/) The amount or estimated amount of preliminary expenses;
(k) The amount paid or intended to be paid in cash shares or de

bentures to any promoter and the consideration for any such pay-

(l) The dates of and parties to every material contract, and a reason
able time and place at which any material contract or a copy 
thereof may be inspected; provided that this requirement shall 
not apply to a contract entered into in the ordinary course of the 
business carried on or intended to be carried on by the company, 
or to any contract entered into more than three years before the 
date of publication of the prospectus;

(m) The names and addresses of the auditors (if any) of the com-

(n) Full particulars of the nature and extent of the interest (if any) 
of every director in the promotion of or in the property proposed 
to be acquired by the company, with a statement of all sums paid 
or agreed to be paid to him in cash or shares by any person either 
to qualify him as a director or otherwise for services rendered by 
him in connection with the formation of the company.

(2) For the purposes of this section the word “vendor" shall extend to 
and include a vendor who has entered into any contract, absolute or condi
tional, for the sale or purchase or for any option of purchase, of any pro
perty to be acquired by the company in any case where—

(а) The purchase money is not fully paid at the date of publication 
of the prospectus; or

(б) The purchase money is to be paid or satisfied wholly or in part 
out of the proceeds of the issue offered for subscription by the pros
pectus; or

(c) The contract depends for its validity or fulfilment on the result 
of such issue.

(3) Where any of the property to be acquired by the company is to 
be taken on lease, this section shall apply as if the expression “vendor"
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included the lessor, and the expression “purchase money” included the 
consideration for the lease and the rent, and the expression “sub-purchaser” 
included a sub lessee.

(4) This section shall not apply to a circular or notice inviting exist
ing shareholders or debenture holders of a company to subscribe for fur
ther shares or debentures; but subject as aforesaid, this section shall apply 
to any prospectus whether issued on or with reference to the formation of 
a company or subsequently ; provided that—

(а) The requirements as to the original incorporators and the quali
fication, remuneration, and interest of directors, the names, de 
scriptions and addresses of directors or proposed directors, and 
the amount or estimated amount of preliminary expenses, shall 
not apply in the case of a prospectus published more than one 
year after the date of the first general meeting, and

(б) In the case of a prospectus published more than one year after 
the date of such meeting, the obligation to disclose all material 
contracts shall be limited to a period of two years immediately 
preceding the publication of the prospectus.

(5) Any condition requiring or binding any applicant for shares or 
debentures to waive compliance with any requirement of this section, or 
purporting to affect him with notice of any contract, document or matter 
not specifically referred to in the prospectus shall be void.

(6) Where any such prospectus as is mentioned in this section is pub
lished as a newspaper advertisement, it shall not be necessary to specify 
the names of original incorporators and the number of shares subscribed 
for by them. Imp. Act, 1900, 10.

100. — (1) Every provisional director, director or other person respon
sible for the issue and publication of such prospectus shall for every viola
tion of the provisions of the next preceding three sections be liable on sum
mary conviction to a penalty not exceeding $200 and costs, provided that 
no provisional director, director or other person shall incur any liability 
Ly reason of non-compliance with the said sections:—

(a) As regards any matter not disclosed, if he was not cognizant there-

(b) If the non-compliance arose from an honest mistake of fact on 
his part,

And provided that in the event of non-compliance with the require
ments contained in paragraph n) of sub-section ( 1 ) of section 5, 
no director or other person shall incur any liability in respect of 
such non-compliance unless it is proved that he had knowledge 
of the matters not disclosed.

(2) Nothing in this section or the said preceding three sections shall 
limit or diminish any liability which any person may incur under the gen
eral law apart from this Act. Imp. Act, 1900, 10(7).

101. — (1) Where any advertisement, letter head, account or document 
issued or published by any corporation or any officer, agent or employee, 
of any such corporation, purports to state the capital of the corporation,
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then the capital actually and in good faith subscribed and no more shall 
be so stated.

(2) Any such corporation, officer, agent or employee who causes to be
inserted an advertisement or who publishes, issues or causes to be pub
lished or issued any advertisement, letter-head, account or document which 
states, as the capital of such corporation any larger sum than the amount 
of such subscribed capital so actually and in good faith subscribed as afore
said, or which contains any false statement as to the incorporation, con
trol, supervision, management or financial standing of such corporation 
shall be liable, upon summary conviction, to a penalty not exceeding $200 
and costs and not less than $50 and costs. •

(3) Any one may be prosecutor or complainant under this Act, and 
one-half of any fine imposed by virtue of this Act, shall, when received, 
belong to His Majesty for the use of the Province and the other half shall 
belong to the prosecutor or complainant. R.S.O., c. 217.

102. — (1) Where after the passing of this Act a prospectus or notice 
invites persons to subscribe for shares in, or debentures or debenture stock 
or other security of, a company, every person who is a director of the 
company at the time of the issue of the prospectus or notice, and every 
person who having authorized such naming of him is named in the pros
pectus or notice as a director of the company or as having agreed to become 
a director of the company either immediately or after an interval of time, 
and every promoter of the company and every person who has authorized 
the issue of the prospectus or notice, shall be liable to pay compensation to 
all persons who shall subscribe for any shares, debentures or debenture stock 
or other security on the faith of such prospectus or notice for the loss or 
damage they may have sustained by reason of any untrue statement \.i the 
prospectus or notice, or in any report or memorandum appearing on the face 
thereof, or by reference incorporated therein or issued therewith, unless it is 
proved that having consented to become a director of the company he withdrew 
his consent before the issue of the prospectus or notice, and that the pros
pectus or notice was issued without his authority or consent, or that the 
prospectus or notice was issued without his knowledge or consent, and that 
on becoming aware of its issue he forthwith gave reasonable public notice 
that it was so issued without his knowledge or consent, or that after the 
issue of such prospectus or notice and before allotment thereunder, he, on 
becoming aware of any untrue statement therein, withdrew his consent 
thereto, and caused reasonable public notice of such withdrawal and of the 
reason therefor to be given. Imp. Act, 189U, s. 3(1).

(2) A promoter in this section means a promoter who was a party to 
the preparation of the prospectus or notice, or of the portion thereof con
taining such untrue statement, but shall not include any person by reason 
of his acting solely in a professional capacity for persons engaged in pro
curing the formation of the company. Imp. Act, 1890,*s. 3(2).

103. Where any company, which has issued shares or debentures or 
other securities, shall be desirous of obtaining further capital by subscrip-
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tiong for shares or debentures or other securities, and for that purpose 
shall issue a prospectus or notice, no director of such company shall be 
liable in respect of any statement therein, unless he shall have authorized 
the issue of such prospectus or notice, or have adopted or ratified the same. 
Imp. Act, 1890, s. 3(3).

104. Where any such prospectus or notice as aforesaid contains the 
name of a person as a director of a company, or as having agreed to become a 
director thereof, and such person has not consented to become a director or has 
withdrawn his consent before the issue of such prospectus or notice, and 
has not authorized or consented to the issue thereof, the directors of the 
company (except any without whose knowledge or consent the prospectus 
or notice was issued) and any other jferson who authorized the issue of 
such prospectus or notice shall be liable to indemnify the person named 
as director of the company, or as having agreed to become a director there
of as aforesaid, against all damages, costs, charges and expenses to which 
he may be made liable by reason of his name having been inserted in the 
prospectus or notice, or in defending himself against any action or legal 
proceedings brought against him in respect thereof. 64 V., c. 34, s. 5. 60 
V., c. 3, s. 3; c. 28, s. 95(3). Imp. Act, 1890, 4.

105. Every person who by reason of his being a director, or named as 
a director, or as having agreed to become a director, or of his having 
authorized the issue of the prospectus or notice, has become liable to make 
any payment under the provisions of this Act, shall be entitled to recover 
contribution, as in cases of contract from any other person who, if sued 
separately, would have been liable to make the same payment. 54 V., c. 
34, s. 6; 60 V., c. 3, s. 3; c. 28, s. 95 (4). Imp. Act, 1890, 5.

106. — (1) No allotment shall be made of any share capital by a com
pany offering shares for public subscription, unless the following condi
tions have been complied with, namely:

(а) The amount (if any) named in the prospectus as the minimum 
subscription upon which the directors may proceed to allotment;

(б) If no amount is so fixed and named, then the whole amount of 
the share capital so offered for subscription

has been subscribed, and the sum payable on application for the amount 
so fixed and named, or for the whole amount offered for subscription has 
been paid to and received by the company.

(2) The amount so fixed and named and the whole amount aforesaid 
shall be reckoned exclusively of any amount payable otherwise than in cash, 
and is in this Act referred to as the minimum subscription.

(3) The amount payable on application on each share shall not be less 
than five per cent, of the nominal amount of the sliarv

(4) If the conditions aforesaid have not been complied with on the 
expiration of ninety days after the first issue of the prospectus, all money 
received from applicants for shares shall be forthwith repaid to the appli-
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cants without interest, and if any such money is not so repaid within one 
hundred days after the issue of the prospectus, the directors of the com
pany shall be jointly and severally liable to repay that money with interest 
at the rate of five per centum per annum from the expiration of the ninety 
days; provided that a director shall not be liable if he proves that the loss 
of the money was not due to any misconduct or negligence on his part; 
Provided, however, that the Provincial Secretary may from time to time 
extend the times herein limited.

(5) Any condition requiring or binding any applicant for shares to 
waive compliance with any requirement of this section shall lie void.

(6) This section except sub-section (3) thereof, shall not apply to any 
allotment of shares subsequent to the first allotment of shares offered to 
the public for subscription. Imp. Act, 1900, 4.

107. — (1) An allotment made by a company to an applicant in contra
vention of the foregoing provisions of this part of this Act shall be voidable 
at the instance of the applicant within one month after the holding of the 
statutory meeting of the company, and not later, and shall be so voidable 
notwithstanding that the company is in course of being wound up.

(2) If any director of a company knowingly contravenes or permits or 
authorizes the contravention of any of the foregoing provisions of this part 
of this Act with respect to allotment he shall be liable to compensate the 
company and the allottee respectively for any loss, damages or costs which 
the company or the allottee may have sustained or incurred thereby; pro
vided that proceedings to recover such loss, damage or costs shall not be 
commenced after the expiration pi two years from the date of the allot
ment. Imp. Act, 1900, 5.

108. — ( 1 ) A company shall not commence any business or exercise any 
borrowing powers unless:—

(а) Shares held, subject to the payment of the whole amount thereof 
in cash, have been allotted to an amount not less in the whole 
than the minimum subscription; and

(б) Every director of the company has paid to the company on each 
of the shares taken or contracted to be taken by him. and for 
which he is liable to pay in cash, a proportion equal to the pro
portion payable on application and allotment on the shares offered 
for public subscription; and

(o) There has been filed with the Provincial Secretary a statutory 
declaration by the secretary or one of the directors, in the pre
scribed form, that the aforesaid conditions have been complied

(2) The Provincial Secretary may, on the filing of this statutory dec
laration, certify that the company is entitled to commence business, and 
that certificate shall be conclusive evidence that the company is so entitled ; 
Provided, however, that upon it being shewn that such certificate was made 
upon any false statement or upon the withholding of any material state
ment, the Provincial Secretary may cancel and annul such certificate.
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(3) Any contract made by a company before the date at which it is 
entitled to commence business shall be provisional only, and shall not be 
binding on the company until that date, and on that date it shall become 
binding.

(4) Nothing in this section shall prevent the simultaneous offer for 
subscription of any shares and debentures or the receipt of any applica-

(5) If any company commences business or exercises borrowing powers 
in contravention of this section every person who is responsible for the 
contravention shall, without prejudice to any other liability, be liable on 
summary conviction to a fine not exceeding fifty dollars for every day dur
ing which the contravention continues.

109. All sums received by the company or by any promoter, director, 
officer or agent thereof shall be held in trust by the company or such pro
moter, director, officer or agent until the same may be deposited in a 
chartered bank to the credit of the company and shall there remain in 
trust until the issue of the aforesaid certificate by the Provincial Secre
tary. New.

110. — (1) Whenever a company makes any allotment of its shares the 
company shall, within one month thereafter, file with the Provincial Secre-

(a) A return of the allotments, stating the number and nominal 
amount of the shares comprised in the allotment, the names, ad
dresses and descriptions of the allottees, and the amount (if any) 
paid or due and payable on each share; and

(6) In the case of shares allotted in whole or in part for a considera
tion other than cash, a contract in writing constituting the title 
of the allottee to such allotment, together with any contract of 
sale, or for services or other consideration in respect of which 
such allotment was made and a return stating the number and 
nominal amount of shares so allotted, the extent to which they 
are to be treated ns paid up, and the consideration for which they 
have been alloted.

(2) If default is made in complying with the requirements of this sec
tion every director, manager, secretary or other officer of the company who 
is, knowingly, a party to the default, shall be liable upon summary con
viction to a fine not exceeding fifty dollars for every day during which 
the default continues. Imp. Act, 1900, 7.

111. — (1) Every company shall, within a period of not less than one 
month nor more than three months from the date at which the company 
is entitled to commence business, hold a general meeting of the sharehold
ers of the company, which shall be called the statutory meeting.

(2) The directors shall, at least ten days before the day on which the 
meeting is held, forward to every shareholder of the company a report 
certified by not less than two directors of the company, stating:—
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(а) The total number of shares allotted, distinguishing shares al
lotted as fully or partly paid up otherwise than in cash, and stat
ing in the case of shares partly paid up the extent to which they 
are so paid up, and in either case the consideration for which they 
have been allotted ;

(б) The total amount of cash received by the company in respect of 
such shares, distinguished as aforesaid ;

(o) An abstract of the receipts and payments of the company on 
capital account to the date of the report, and an account or esti
mate of the preliminary expenses of the company ;

(d) The names, addresses and descriptions of the directors, auditors 
(if any), manager (if any), and secretary of the company ; and

(e) The particulars of any contract, the modification of which is to 
be submitted to the meeting for its approval, together with the 
particulars of the modification or proposed modification.

(3) The report shall, so far as it relates to the shares allotted by the 
company, and to the cash received in respect of such shares, and to the 
receipts and payments of the company on capital account, be certified as 
correct by the auditors, if any, of the company.

(4) The directors shall cause a copy of the report, certified as by this 
section required, to be filed with the Provincial Secretary forthwith after 
the sending thereof to the members of the company.

(5) The directors shall cause a list shewing the names, descriptions 
and addresses of the shareholders of the company, and the number of 
shares held by them, respectively, to be produced at the commencement of 
the meeting, and to remain open and accessible to any shareholder of the 
company during the continuance of the meeting.

(6) The shareholders of the company present at the meeting shall be 
at liberty to discuss any matter relating to the formation of the company, 
or arising out of the report, whether previous notice has been given or not, 
but no resolution of which notice has not been duly given may be passed.

(7) The meeting may adjourn from time to time, and at any such 
adjourned meeting any resolution of which notice has been duly given, 
either before or subsequently to the former meeting, may be passed, and 
the adjourned meeting shall have the same powers as an original meeting.

(8) If default is made in filing such report as aforesaid or in holding 
the statutory meeting, then at the expiration of fourteen days after the 
last day on which the meeting ought to have been held any shareholder 
may petition the Court for the winding up of the company in the manner 
hereinafter provided in that behalf, and, upon the hearing of the petition, 
the Court may either direct that the company be wound up or give direc
tions for the report being filed or a meeting being held, or make such other 
order as may be just, and may order that the costs of the petition be paid 
by any persons who, in the opinion of the Court, are responsible for the 
default. Imp. Afct, 1900, 12.
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112. This part of this Act shall apply to all companies offering shares 
for public subscription and shall not apply to a company incorporated be
fore the commencement of this Act.

113. The corporation shall cause the secretary, or some other officer 
especially charged with that duty, to keep a book or books wherein shall be 
kept recorded :—

(а) A copy of the Letters Patent incorporating the corporation and 
of any Supplementary Letters Patent issued to the corporation 
and if incorporated by special Act, a copy of such Act;

(б) The names, alphabetically arranged, of all persons who are or 
have been shareholders or members of the corporations; x

(o) The post office address and calling of every such person while such 
shareholder or member;

(d) The names, post office addresses and callings of all persons who 
are or have been directors of the corporation, with the several 
dates at which each person became or ceased to be such director.

And in cases of companies having share capital—
(e) The number of shares held by each shareholder ;
(/) The amounts paid in, and remaining unpaid, respectively, on the 

shares of each shareholder ;
(g) The date and other particulars of all transfers of shares in their 

order. R.S.O., c. 191, s. 71.

114. The books referred to in the preceding section as well as those referred 
to in section 120 shall be kept at the head office of the company within 
the province, whether the company is permitted to hold its meetings out of 
Ontario or not. Any director, officer or employee of a company who shall 
remove or assist in removing such books from Ontario or who shall act 
contrary to the provisions of this section shall be liable on summary con
viction to a penalty of $200; Provided, however, that upon necessity there
for being shewn and adequate assurance being given that such books may 
be inspected within Ontario by any person entitled thereto after application 
for such inspection to the Provincial Secretary, the Lieutenant-Governor in 
Council may relieve any company permitted to hold its meetings out of 
Ontario from the provisions of this section upon such terms as may be 
fit. New.

115. No director, officer or servant of the corporation shall knowingly 
make or assist to make any untrue entry in any book or books of the com- 
panv, or shall refuse or neglect to make any proper entry therein ; and any 
person violating wilfully the provisions of this section shall, besides any 
criminal liability which he may thereby incur, be liable in damages for all 
loss or injury which any peison interested may have sustained thereby. 
R.S.O., 1897, c. 191, s. 72.

116. — (1) If the name of any person is without sufficient cause, en
tered in or omitted from such book or books of the corporation, 
or if default is made or unnecessary delay takes place in entering in
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said books the fact of any person having ceased to be a shareholder or 
member of the corporation, the person or shareholder or member 
aggrieved, or any shareholder or member of the corporation, or the cor
poration itself may apply to a Judge of the High Court of Justice for an 
order that the book or books be rectified, and the Judge may either refuse 
such application or he may make an order foi the rectification of the said 
book or books, and may direct the corporation to pay the costs of such 
motion or application and any damages the party aggrieved may have 
sustained. The Judge may in any proceeding under this section, decide 
on any question relating to the title of any person who is a party to such 
proceeding to have his name entered in or omitted from the said books of 
the corporation whether such question arises between two or more share
holders, or alleged shareholders or members, or between any shareholders 
or alleged shareholders or members and the corporation, and the Judge 
may in any such proceeding decide any question which it may be necessary 
or expedient to decide for the rectification of the said books.

(2) The Judge may direct an issue to be tried in which any question 
of law may be raised.

(3) An appeal shall lie from the decision of such Judge as if the same 
had been given in an action.

(4) This section shall not deprive any Court of any jurisdiction it may 
have. R.S.O., c. 191, ». 73.

(5) The costs of any proceeding under this section shall be in the dis
cretion of the Judge.

117. The books referred to in section 113 shall during reasonable busi
ness hours of every day. except Sundays and holidays, be kept open for the 
inspection of shareholders, members and creditors of the corporation and 
tueir personal representatives or agents, at the head office or chief place 
of carrying on its undertaking, and every such shareholder, member, credi
tor, agent or representative, may make extracts therefrom. R.S.O., c. 191, 
s. 74.

118. Any director or officer who refuses to permit any person entitled 
thereto to inspect such book or books, or make extracts therefrom, shall 
be liable upon summary conviction to a penalty of $100. R.S.O., c. 191, 
s. 75, amended.

119. Such books shall be primd facie evidence of all facts purporting 
to be thereby stated, in any action or proceeding against the corporation 
or against any shareholder or member. R.S.O., c. 191, s. 76.

120. The directors shall cause proper books of account to be kept con
taining full and true statements:—

(o) Of the financial transactions of the corporation;
(6) Of the assets of the corporation ;
(c) Of the sums of money received and expended by the corporation, 

and the matters in respect of which such receipt or expenditure 
takes place, and
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(d) Of the credits and liabilities of the corporation ; and also a book 
or books containing minutes of all the proceedings and votes of 
the corporation, or of the board of directors, respectively, and 
the by-laws of the corporation, duly authenticated, and such min
utes shall be verified by the signature of the president, or other 
presiding officer of the corporation. R.S.O., c. 191, s. 77.

121. If any person in any return, report, certificate, balance-sheet or 
other document required by or for the purposes of this Act, wilfully makes 
a statement false in any material particular he shall be liable on summary 
conviction to imprisonment not exceeding three months, with or without 
hard labour, and to a fine of $100 in lieu of, or in addition to such impris
onment as aforesaid. R.S.O., c. 191, s. 97, amended.

122. — (1) Upon an application by not less than one-fifth in value of 
the shareholders of a company, or one-fifth in number of the members of a 
corporation without share capital, a Judge of the High Court of Justice 
may appoint an inspector to investigate the affairs and management of the 
corporation. Such inspector shall report thereon to the Judge, and the 
expense of such investigation shall, in tW discretion of the Judge, be de
frayed by the corporation or by the applicants, or partly by the corpora
tion and partly by the applicants, as he may order, and he may require 
the applicants to give security to cover the probable cost of the investi
gation, and he may make rules and prescribe the manner in which and 
the extent to which the investigation shall be conducted; or the Judge 
may examine the officers or directors of the company under oath as to 
matters that shall come in question.

(2) A corporation may by resolution passed at the annual meeting, 
or at a special general meeting called for the purpose, appoint an inspector 
to examine into the affairs of the corporation. The inspector so appointed 
shall have the same powers and perform the same duties as an inspector 
appointed by a Judge of the High Court of Justice, and he shall make his 
report in such manner and to such persons as the corporation by said 
resolution directs.

(3) It shall be the duty of all officers and agents of the corporation to 
produce for the examination of any such inspector all books and document» 
in their custody or power. Any such inspector may examine upon oath 
the officers and agents of the corporation in relation to its business, and 
may administer such oath accordingly. If any officer or agent refuses to 
produce any book or document hereby directed to be produced, or to answer 
any question relating to the affairs of the corporation, he shall upon sum
mary conviction be liable to a fine not exceeding $20, in respect of each 
offence. R.S.O., c. 191, s. 80, amended.

123. The accounts of the corporation shall be examined once at least 
in every year, and the correctness of the balance-sheet shall be ascertained 
by an auditor or auditors. R.S.O., c. 191, s. 87, amended.
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124. The first auditors of the corporation may be appointed by the 
directors before the first meeting of the shareholders or members, and the 
auditors so appointed shall hold office until the first general meeting. 
New. Imp. Act, 1900, s. 21, a.-s. 4.

125. Thereafter the auditors shall be appointed by resolution at a 
general meeting of the corporation; they shall hold office until the next 
annual meeting unless previously removed by a resolution of the share
holders or members in general meeting. R.S.O., c. 191, s. 88, amended.

126. The said auditors may be shareholders or members of the corpora
tion, but no person shall be eligible as an auditor who is interested, other
wise than as a shareholder or member, in any transaction of the corpora
tion, and no director or other officer of the corporation shall be eligible 
during his continuance in office. R.S.O., c. 191, s. 89.

127. If an appointment of auditors is not made at an annual meeting, 
the Provincial Secretary may, on the application of any member or share
holder of the corporation, appoint an auditor of the corporation for the 
current year, and fix the remuneration (if any) to be paid to him by the 
corporation for his services. New.

128. The directors of a corporation may fill any casual vacancy in the 
office of auditor, but while any such vacancy continues the surviving or 
continuing auditor or auditors (if any) may act, and any auditor shall 
be eligible for re-appointment. New. Imp. Act, 1900, s. 21, s.-s. 5.

129. The remuneration of the auditors of a corporation shall be fixed 
by the corporation in general meeting, except that the remuneration of 
any auditors appointed before the first general meeting or to fill any casual 
vacancy may be fixed by the directors. New. Imp. Act, 1900, s. 22.

130. Every auditor of a corporation shall have the right of access at all 
times to the books, accounts and vouchers of the corporation, and shall be 
entitled to require from the directors and officers of the corporation such 
information and explanation as may be necessary for the performance of 
his duties, and the auditors shall sign a certificate at the foot of the 
balance sheet stating whether or not their requirements as auditors have 
been complied with and shall make a report to the shareholders or mem
bers on the accounts examined by them, and on every balance sheet laid 
before the corporation in general meeting during their tenure of office; 
and in every such report shall state whether, in their opinion, the balance 
sheet referred to in the report is properly drawn up so as to exhibit a true 
and correct view of the state of the corporation’s affairs as shewn by the 
books of the corporation; and such report shall be read before the corpora
tion in general meeting. New. Imp. Act, 1900, s. 23.

131. — (1) The corporation shall, on or before the first day of February 
in every year, make out a summary, verified as hereinafter required, con-

38—COMPANY LAW.
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taining as of the thirty-first day of December preceding, correctly stated, 
the following particulars:—

(а) The corporate name of the corporation ;
(б) The manner in which the corporation is incorporated, whether by 

special Act, or by Letters Patent, and the date thereof;
(c) The name, residence and post office address of the president, secre

tary, and treasurer of the corporation;
(d) The name, residence and post office address of each of the direc

tors of the corporation;
(e) The date upon which the last annual meeting of the corporation 

was held;
In case of companies having share capital in addition—

(/) The place of the head office, giving street and number when pos
sible ;

(g) The amount of the capital of the company and the number of 
shares into which it is divided;

(h) The number of shares subscribed ifor and allotted;
(») The number of shares (if any) issued fully paid as consideration 

for any transfer of assets, good will or otherwise; if none is so 
issued, this fact to be stated;

(/) The amount of calls made on each share;
(k) The total amount of calls received;
(Z) The total amount of shares forfeited;
(m) The total amount of shares issued as preference shares and th*e 

rate of dividend thereon;
(n) The total amount paid on such shares;
(o) The total amount of debentures, debenture stock or bonds author

ized, and the rate of interest thereon;
(p) The total amount of debenture stock, bonds or debentures issued;
(q) The total amount realized from debentures, debenture stock, and 

bonds ;
(r) The total number of share warrants issued and the names and 

addresses of the persons to whom same were issued.
If the company be a mining company

(s) The number of shares sold or otherwise deposed of at a discount 
or premium;

(f) The rate at which such shares were sold or disposed of;
(u) Whether a sworn copy of the by-laws, if any, providing for the 

sale of stock at a discount or otherwise, was sent to the Provin
cial Secretary;

(®) The date, or dates, upon which such by-laws, if any, were passed 
and sanctioned.

(2) In cases of companies having share capital the summary shall also 
contain a list of persons who, on the 31st day of December previously, 
were shareholders of the company; and such list shall state the names 
alphabetically arranged, and the address and occupation of each such per
son; the amount of stock held by each; and the amount, if any, unpaid 
and still due by each such person.
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(3) A duplicate of such nummary with the affidavit of verification, 
shall lie posted up in a conspicuous position in the head office of the com
pany on or before the 2nd day of February in each year, and shall be 
available for inspection by any shareholder or creditor of the company; 
and the company shall keep the same so posted until another summary is 
posted under the provisions of this Act»

(4) The summary of every corporation shall lie verified by the affidavit 
of the president and secretary, and if there are no such officers, or they, 
or either of them, are, or is, at the proper time out of this province or 
otherwise unable to make the same, by the affidavit of the president or 
secretary and one of the directors, or two of the directors, as the case 
may require; and if the president or secretary does not make or join in 
the affidavit the reason thereof shall be stated in the substituted affidavit. 
(As amended by 63 V., c. 23, s. 4.)

(6) Thi summary, verified as aforesaid, shall, on or before the 8th 
day of February next after the time hereinbefore fixed for making the 
summary, be transmitted to the Provincial Secretary.

(6) If a corporation makes default in complying with the provisions 
of this section, the corporation shall incur a penalty of $20 for every day 
during which the default continues, and every director, manager or secre
tary of the corporation, who knowingly and wilfully authorizes or permits 
such default, shall incur the like penalty, but such penalties shall he re
coverable only by action at the suit of or brought by a private person suing 
on his own behalf with the written consent of the Attorney-General of the 
Province of Ontario.

(7) This section shall not apply to any corporation until the 1st day 
of February next after the 31st day of December of the year in which the 
corporation was organized, or has gone into actual operation, whichever 
shall first happen. R.S.O., c. 191, s. 79.

132. — (1) The Lieutenant-Governor in Council may from time to 
time, establish, alter and regulate the tariff of fees to be paid to the 
Provincial Secretary on applications, returns, fylings. and all transactions 
under this Act; and may prescribe the form of proceedings and record in 
respect thereof, and all other matters requisite for carrying out the ob
jects of this Act.

(2) Such fees may be made to vary in amount, under any rule or rules 
—as to nature of the corporation, amount of capital and otherwise—that 
may be deemed expedient.

(3) No step shall be taken in the department towards the issue of any 
Otters Patent or Supplementary Letters Patent, or the fyling of any docu- 
m nt under this Act, until all fees therefor and all fees due the department 
for ..ny other service have been duly paid. R.S.O., c. 191, s. 95, amended.

133. No tender or transmission of any return, by-law or other docu
ment shall be deemed to be a due compliance with the provisions of this 
Act unless and until the prescribed fee for receiving and fyling the same 
has been paid to and has been accepted by the Provincial Secretary. New.
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134. A copy of any by-law of the corporation under its seal and purport
ing to be signed by any officer of the corporation or a certificate, similarly 
authenticated, to the effect that a person is a shareholder or member of the 
corporation that a call or calls or dues, assessments or other payments 
has or have been been made are due and have not been paid shall be re
ceived as primA facie evidence of the by-law or of the statements contained 
in such certificate in all Courts in Ontario. R.S.O., c. 191, e. 66.

135. Any writ, notice, order or proceeding requiring authentication by 
the corporation may be signed by any director, manager or other authorized 
officer of the corporation, and need not be under the seal of the corporation. 
R.8.O., c. 191, ». 67.

136. A notice or demand to be served or made by the corporation upon 
a shareholder or member may be served or made either personally or by 
post, registered, and addressed to the shareholder or member at his place 
of abode as it last appeared on the booHs of the corporation. R.S.O., c. 
191, s. 68.

137. A notice or other document served by post by the corporation on 
a shareholder or member shall be held to be served at the time when the 
registered letter containing it would be delivered in the ordinary course 
of post; and to prove the fact and time of service it shall be sufficient to 
prove that such letter was properly addressed and registered, and was put 
into the post office, and the time when it was put in, and the time requisite 
for its delivery in the ordinary course of post. R.S.O., c. 191, s. 69.

138. Any by-law by this Act required to be sanctioned by a two-thirds 
vote of the shareholders at a general meeting specially called for consider 
ing the same may in lieu thereof be validly sanctioned by the consent in 
writing of all the shareholders. New.

139. A mining company heretofore incorporated or hereafter incor
porated under this Act and made by the Letters Patent subject to the pro
visions of this part of the Act, may issue its shares at a discount or at any 
other rate in the manner hereinafter provided. New.

140. No shareholder of such company holding shares issued as herein 
provided, shall be personally liable for non-payment of any calls made 
upon his shares beyond the amount agreed to be paid therefor. R.S.O., c. 
197, s. 5, s.-s. 5, amended.

141. No shares shall be issued at a discount unless authorized by a 
by-law of the company confirmed by a majority of the shareholders thereof, 
at a meeting duly called for considering the same, fixing and declaring the 
rate and any other term and conditions of issue. R.S.O., c. 197, s. 5, s.-s. 
1, in part, amended.

142. A copy of such by-law shall, within twenty-four hours after the 
same was confirmed, be transmitted by post, registered and prepaid, to
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the Provincial Secretary, or be fyled in the office of the Provincial Secre
tary within five days, and such copy shall be verified as a true copy by the 
joint affidavit of the president and secretary, and if there are no such 
officers, or they, or either of them, are, or is, at the proper time unable 
to make the same, by the affidavit of the president or secretary and one of 
the directors, or two of the directors, as the case may require; and if the 
president or secretary does not make or join in the affidavit the reason 
thereof shall be stated in the substituted affidavit. R.S.O., c. 197, s. 5, 
s.-s. 1, in part.

143. Every such mining company shall have written or printed im
mediately after or under the name of such company, wherever such name 
may be used by the company or any director, officer, servant or employee 
thereof, and shall have engraved upon its seal the words “No Personal 
Liability”; and upon every share certificate issued by the company, dis
tinctly written or printed in red ink, where such share certificates are is
sued in respect of shares subject to call, the words “Subject to Call”; or 
if in respect to shares not subject to call, the words “Not Subject to 
Call,” according to the fact. R.S.O., c. 197, s. 5, ss. 2, 3, amended.

144. In the event of any call or calls on shares in a company subject 
to the provisions of this part of this Act remaining unpaid by the holder 
thereof for a period of sixty days after notice and demand of payment, such 
shares may be declared to be in default, and the secretary of the company 
may advertise such shares for sale at public auction to the highest bidder 
for cash by giving notice of such sale in a newspaper published at the place 
where the principal office of the company is situated, or in case no news
paper is published thereat, then in a newspaper published at the nearest 
place to said office once a week for four successive weeks; and said notice 
shall contain the numbers of the share certificates in respect of such 
shares and the number of shares, the amount of the call or calls due and 
unpaid and the time and place of sale; and in addition to the publication 
of the notice aforesaid, notice shall be personally served upon such share
holder by registered letter mailed to his last known address; and if the 
holder of such shares fails to pay the amount due upon such shares with 
interest upon the same and cost of advertising before the time fixed for 
such sale, the secretary shall proceed to sell the same, or such portion 
thereof as shall suffice to pay such calls together with interest and cost 
of advertising; provided that if the price of the shares so sold exceeds the 
amount due with interest and costs thereon, the excess thereof shall be 
paid to the defaulting shareholder. R.S.O.. e. 197, s. 5, s.-s. 4.

145. A company which acts in contravention of any provision of this 
part of the Act, and every director, manager, officer or agent thereof, shall 
be liable on summary conviction to a fine of $200 and costa. R.S.O., c. 
197, s. 7, amended.

146. Notwithstanding anything contained in this part of this Act, the 
directors of the company shall be liable ns provided by section 04 of this 
Act. R.S.O.. c. 197. s. 8, amended.
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147. — ( 1 ) No company shall he incorporated, or otherwise authorized, 
by Letters Patent to execute the office of executor, administrator, trustee, 
receiver, assignee, guardian of a minor’s estate or committee of a lunatic’s 
estate, and no Letters Patent shall be granted to any company heretofore 
incorporated conferring any such powers upon such company unless such 
company complies with the provisions of this part of this Act. R.S.O., c. 
206, s. 4.

148. At all times at least three-fourths of the shares of a company in
corporated under the provisions of this part of this Act, shall be held 
by persons who are residents of this province, or by companies incorpor
ated under the laws of this province. If at any time it is shewn to the 
satisfaction of the Lieutenant-Governor in Council that less than three- 
fourths of the shares of the company are held otherwise than as aforesaid, 
the Letters Patent incorporating the company may be forfeited under the 
provisions of section 22 of this Act. R.S.O., c. 206, s. 4, s.-s. 2, amended.

149. No company shall receive authority by Letters Patent to become 
or be appointed guardian of the persons pf infants or committee of the per
sons of lunatics. R.S.O., c. 206, s. 6.

150. The Lieutenant-Governor in Council may from time to time make 
regulations regarding notice of application for incorporation of trust com
panies, the objects of incorporation and evidence that the general fitness 
of the applicants for the discharge of the duties appertaining to such trusts 
as aforesaid is such as to command the confidence of the public, and that 
the public convenience and advan age will be promoted by granting to the 
company the powers applied for. New.

151. The liability of a trust company to persons interested in an estate 
held by the company as executor, administrator, trustee, receiver, assignee, 
guardian or committee as aforesaid, shall be the same as if the estate had 
been held by any private person in the like capacity, and its powers shall 
be the same. R.S.O., c. 206, s. 9~

152. The Provincial Secretary may, from time to time, appoint a per
son to investigate the affairs and management of any trust company; and 
such person shall report thereon and upon the security afforded to those 
by or for whom the engagements of the company are held; and the ex
pense of such investigations shall lie defrayed by the company; and such 
per on may examine the officers or directors of the company under oath 
foi the purposes jf such investigation. R.S.O., c. 206, s. 10, in part, 
amended.

153. No company incorporated under this Act, or chapter 157 of the 
Revised Statutes of Ontario, 1887, or chapter 206 of the Revised Statutes 
of Ontario, 1897, or any other general Act with power to execute the office 
of executor, administrator, trustee, receiver, assignee, guardian of the 
estate of a minor, committee of the estate of a lunatic, shall issue deben
tures. R.S.O., c. 206, s. 12.
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154. This part of the Act shall apply to all applications for incorpora
tion of companies intended to operate or control any public or municipal 
franchise, undertaking or utility or which may require for its purposes the 
erection of any permanent structure in or upon any highway, stream or 
adjoining navigable waters, and to such companies when incorporated. 
New.

155. With the application for incorporation the applicants shall pro
duce to the Provincial Secretary :

(а) Evidence that the proposed capital is sufficient to carry out the 
objects for which the company is to be incorporated ; that such 
capital has been subscribed or underwritten and that the appli
cants are likely to command public trust and confidence in the 
undertaking;

(б) A detailed description of the plant, works and intended opera
tions of the company, and an estimate of their cost;

(c) A by-law of every municipality in which the operations of the 
company are to be carried on authorizing the execution thereof 
in the manner set out in the detailed description above referred 
to;

(d) If the undertaking is to be carried on in an unorganized district, 
a report from the Minister of Lands, Forests and Mines approv
ing of the undertaking.

(e) If it is proposed that the company shall acquire any plant, works, 
land, undertaking, good will, contract or other property or assets, 
a detailed statement of ^he nature and value thereof. New.

156. The Provincial Secretary may refer the application and all state
ments, evidence and material fyled thereon to engineers, architects, valua
tors or other experts for consideration, investigation and report regard
ing the public necessity for the undertaking of the company, the amount 
of capital required therefor, the value of any plant, works, lands, undertak
ing, good will, contract or other property or assets to be acquired by the 
company and any other matter which may appear to be in the public in
terest regarding such undertaking. New.

157. All Letters Patent and Supplementary Letters Patent of com
panies to which the provisions of this part of this Act are made applicable 
and of all companies heretofore incorporated for any purpose referred to in 
section 154, shall be issued on order of the Lieutenant-Governor in Coun
cil, and such Letters Patent or Supplementary Letters Patent may be issued 
in terms and conditions different from those applied for.

158. Notice of the application shall be published in such manner and 
shall be given to such persons or corporations as the Provincial Secretary 
may determine. New.

159. The term of existence of the company may be limited by the Letters 
Patent. New.

160. The Letters Patent may limit (1) the rate of dividend payable 
on the shares of the capital stock of the company and on debentures or
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other securities, and (2) the amount which the company may borrow on 
debentures, mortgages or other securities. New.

161. Upon any application for Supplementary Letters Patent extending 
the powers, increasing the capital or otherwise varying any term of the 
Letters Patent the company shall produce such evidence and statements as 
are referred to in section 155 hereof and such other evidence and state
ments as the Provincial Secretary may require, and he may refer the same 
in the manner and for the purposes set out in section 156. New.

1B2. The Supplementary Letters Patent may fix the conditions upon 
which any shares, debentures, or other securities of the company, therein 
provided to be issued, may be allotted, sold or otherwise disposed of, and 
may vary any term, condition oi proviso of the application therefor.

163. No provision contained herein or in the Letters Patent of the 
company regarding the issue of debentures or other securities or the mak
ing of mortgages to secure the same shall in any way prejudice the right 
which any municipality may have under the statute in that behalf to take 
possession of the plant and undertaking of the company. New.

164. The company may pass by-laws regarding the control and manage
ment of its undertaking; its dealings with the public it is incorporated to 
serve ; the collection of tolls, charges, rates or levies for the public service 
given by the company ; and for the use, protection and care of its property 
while being used, enjoyed or otherwise subject to public use, and may im
pose penalties for the infraction thereof ; provided, however, that no such 
by-laws shall have any force or effect i-r be acted upon until approved by 
the Lieutenant-Governor in Council and published four times in a public 
newspaper published at the place where the undertaking of the company 
is carried on, or as near thereto as may be, and in the Ontario Gazette. 
New.

165. In addition to the other returns which may be required by this 
or any other Act, the company shall on or before the 8th day of February 
in each year make a report to the Provincial Secretary, under oath of the 
president and secretary which shall specify :

(o) The cost of the work, plant and undertaking of the company ;
(6) The amount of its capital, and the amount paid thereon ;.
(c) The amount received during the year from tolls, levies, rates and 

charges and all other sources stating each separately ;
( <f ) The amount and rate of dividends paid ;
(e) The amount expended for repairs; and
(/) A detailed description of any extension or improvement of the 

works or of any new works proposed to be undertaken in the cur 
rent year, together with an estimate of the cost thereof.

166. The books of account of the company shall be at all times open to 
the inspection and examination of any shareholder. New.

167. The Provincial Secretary may appoint a person to inspect and
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examine such books and every person so appointed may take copies or ex
tracts from the same, and may require and receive from the keeper of such 
books, and also from the president and each of the directors of the com
pany, and all the other officers and servants thereof, all such information 
as to such books and the affairs of the company generally, as the person 
so appointed deems necessary for the full and satisfactory investigation 
into and report upon the state of the affairs of the company, so as to 
enable him to ascertain the correctness of statements furnished by the 
company. New.

168. The Lieutenant-Governor in Council may, by Supplementary Let
ters Patent, extend the term of existence of any company incorporated for 
a limited period under this Act, for such further period as by Order in 
Council made previous to the expiry of such period he may direct, and the 
provisions of this Act having regard to the expiration of the term of ex
istence of a company shall thereupon apply to such term as so extended.

169. A company incorporated for the purpose of o|>erating any munici
pal or other public franchise, utility or undertaking and to which this part 
of this Act is made applicable by the Letters Patent may take, without 
the consent of the owner thereof, lands and easements therein which may 
be necessary for the purposes of its undertaking, in like manner as under 
the provisions of the Ontario Railway Act in that behalf lands may be 
expropriated for the purpose of a railway; Provided, however, that any 
such right of expropriation may be limited or any section or sections of 
the said the Ontario Railway Act may be excluded. New.

170. This part of the Act shall apply to any company heretofore in
corporated under any general or special Act for the purposes referred to in 
section 154. New.

(For Sections 171 to 208, see pages 545-555.)

209. The Lieutenant-Governor in Council may by Supplementary Let
ters Patent upon the application of a corporation, a shareholder, a credi
tor, a holder of bonds, debentures or other securities or obligation thereof 
or any person, firm or corporation with whom the company may have deal
ings, relieve the corporation from any duty, obligations or other disa
bility, or may limit any right, power or other advantage which may have 
been cast or conferred upon the corporation by the repeal of the general 
Act under which the said corporation was incorporated and by the enact
ment of this Act. Notice shall thereupon be given in the Gazette by the 
Provincial Secretary of such Supplementary Letters Patent setting out 
the manner in which any such duty, obligation or other disability has 
been relieved or in which such right, power or other advantage has been 
limited.

210. This Act except in so far as it may have been particularly made 
otherwise applicable, shall apply to the following companies:
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(а) To every company incorporated under any special or general Act 
of the Parliament of the late Province of Upper Canada.

(б) To every company incorporated under any special or general Act 
of the Parliament of the late Province of Canada which has its 
head office and carries on business within the Province of Ontario, 
and which was incorporated with objects or purposes to which 
the legislative authority of the Legislature of the Province of 
Ontario extends; and

(c) To every company incorporated under any special or general Act 
of the Legislature of the Province of Ontario;

Provided, however, that this Act shall not apply to any such company in
corporated for the construction and working of a railway, the business of 
insurance and the business of a loan corporation within the meaning of 
the Loan Corporations Act; and further provided that the Lieutenant- 
Governor in Council may relieve any company incorporated before the first 
day of July, 1897, from compliance with any of the provisions of this Act 
as may be deemed expedient.

«
211. The Acts mentioned in Schedule B to this Act are hereby repealed 

to the extent specified in the third column of that schedule; provided, that
( 1 ) Any Letters Patent, Supplementary Letters Patent, Order in Coun

cil, certificate, by-law, rule or regulation made or granted with respect 
to any company, corporation or association within the scope of this Act 
under any enactment hereby repealed, shall continue in force as if it had 
been made or granted under this Act.

(2) The corporate existence and powers of all companies, association 
or other corporation within the scope of this Act incorporated otherwise 
than by Letters Patent under any enactment hereby repealed shall continue 
as if such companies, associations or other corporations had been incor
porated under this Act.

(3) The corporate existence, rights and powers of any and all corpora
tions, associations and societies, registered as friendly societies, and in
corporated under any Act respecting benevolent, provident and other socie
ties, or any other Act of this province, and all the rights and privileges of 
the members thereof and their beneficiaries are (subject to the provisions 
of the Ontario Insurance Act and all amendments thereto) hereby con
tinued notwithstanding the repeal of any Act hereunder and notwithstand
ing anything in this Act hereinbefore contained.

(4) Saving and excepting those corporations referred to in subsection 
3 hereof, any document referring to any Act or enactment hereby repealed 
shall be construed to refer to this Act or to the corresponding enactment 
of this Act.

(5) Any penalty may be recovered and any offence may be prosecuted 
under this Act for any matter or thing provided for under the Acts hereby 
repealed.

212. This Act shall, except as otherwise expressed, come into operation 
on the first day of July, one thousand nine hundred and seven.
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8 Edw. VII., Chapter 43 (Ontario).

An Act to amend the Ontario Companies Act.

[Assented to 14tA April, 1008.
His Majesty, by and with the advice and consent of the Legislative 

Assembly of the Province of Ontario, enacts as follows:—

1. The various sections of the Ontario Companies Act, being chapter 
34 of the statutes of the seventh year of the reign of King Edward the 
Seventh, are hereby amended in the manner following, that is to say:—

( 1 ) Section 3, By striking out the words “except the construction or 
working of railways for public use within Ontario, the business of insur
ance, and loan corporations within the meaning of the Loan Corpora
tion Act, and inserting in lieu thereof the following: “except those of 
railway companies within the meaning of the Ontario Railway Act, in
surance companies within the meaning of the Ontario Insurance Act, and 
loan corporations within the meaning of the Loan Corporations Act.

(2) Section 13. By striking out the first eight lines, and substituting 
in lieu thereof the following: “The directors of any corporation may from 
time to time pass by-laws authorizing an application, by petition to the 
Lieutenant-Governor, to direct the issue of Supplementary Letters Patent 
to the corporation embracing any or all of the hereinafter set out mat
ters after such by-law has been confirmed by vote of not less than two- 
thirds in value oT the shareholders or members present in person or by 
proxy at a general meeting of the corporation duly called for considering 
the subject of such by-laws.”

(3) Section 36 (3). By striking out the word “The” in the first 
line thereof and substituting therefor the word “Every.”

(4) Section 44. By striking out the words “and directors” in the first 
line thereof. •

(5) Section 73. By inserting as clause (c) thereof immediately fol
lowing clause (6) : “For pledging or selling such bonds, debentures or 
other securities for such sum and at such prices as may be deemed ex
pedient or be necessary."

(6) Section 73. By adding to said section the following: “Provided, 
however, that nothing in this part of this Act shall apply to promissory 
notes, bills of exchange, bills of lading, warehouse receipts or other 
securities of a commercial nature issued in the ordinary course of busi-
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(7) Section 74. By inserting the words .“or members” after the 
word “shareholders” in the third line and in the seventh line thereof.

(8) Section 75. By inserting the word “shares” after the words 
“conversion of” in the second line thereof.

(9) Section 81. (1) By striking out the words “three directors or”
in the fourth and fifth lines thereof and the words “if such majority 
numbers more than three” in the fifth and sixth lines thereof, and sub
section (2) by striking out the words “three or” in the fifth line thereof.

(10) Section 82. By striking out the word “by-law" in the ninth 
line, and substituting therefor the word “resolution.”

(11) Section 80 (2). By substituting in lieu thereof the following: 
(2) No by-law for either of the said purposes shall take effect until con
firmed by a vote of not less than two-thirds in value of the shareholders 
present in person or by proxy at a meeting of the company duly called 
for considering the same. A copy of the by-law certified under the seal 
of the company shall be forthwith filed in the office of the Provincial 
Secretary and published in the Ontario Gazktte; and in case of the re
moval of the head office, twice in a newspaper published in each of the 
places where the head office was fixed and to where It is to be removed, 
or as near thereto as may be.

(12) Section 90. By inserting the words “except as hereinbefore pro
vided” after the word “corporation” in the fourth line thereof.

(13) Section 94. By striking out the word “by” in the fourth line 
thereof and inserting the word “for.”

(14) Section 100. By inserting before the word “shall” in the seventh 
line the words “responsible for the prospectus.”

(15) Section 100 (1). By striking out the proviso following the sub
section the numeral “6” in the third line thereof, and substituting there
for the numerals “99.”

(16) Section 101 (3). By striking out the word “Act” in the second 
line thereof, and substituting the word “section.”

(17) By striking out the Roman numerals IX., immediately preced
ing section 131, and inserting in lieu thereof the Roman numeral X.

(18) Section 131. By adding thereto the following sub-section:—
8. Corporations heretofore incorporated under any Act hereby repealed

except chapter 191 of the Revised Statutes of Ontario, 1897, and Acts 
consolidated therewith or for which the said Act was substituted shall 
make such returns under the section as are required from corporations 
without share capital.

(19) By striking out the Roman numeral “X" immediately preceding 
section 139, and inserting in lieu thereof the Roman numerals “XI.”

(20) By striking out the Roman numerals “XI” immediately preced
ing section 147, and adding in lieu thereof the Roman numerals “XII.”

(21) By striking out the Roman numerals “XII” immediately pre
ceding section 154, and inserting in lieu thereof the Roman numerals 
“XIII."
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(22) By striking out the Roman numerals “XIII’” immediately pre
ceding section 169, and inserting in lieu thereof the Roman numerals 
• XIV ” .

(23) By striking out the Roman numerals “XIV” immediately preced
ing section 171, and adding in lieu thereof the Roman numerals “XV.”

(24) Section 189. By striking out the numerals “162” in the second 
line thereof and inserting in lieu thereof the numerals “188.”

(26) Section 206. By striking out the numerals “187 (2)” in the 
third line thereof and inserting “204 (2).”

2. The following is added as section 154a:—
( 1 ) Where a trust company is authorized to execute the office of 

executor, administrator, trustee, receiver, assignee, guardian of a minor, 
or committee of a lunatic, then in case the Lieutenant-Governor in Coun
cil approves of such company being accepted by the High Court as a Trusts 
Company for the purposes of such Court, the said Court or any Judge 
thereof, and every other Court or Judge having authority to appoint such 
an officer may, with the consent of the company, appoint such company to 
exercise any of the said offices in respect of any estate or person under 
the authority of such Court or Judge, or any grant to such company pro
bate of any will in which such company is named an executor, but no 
company which has issued, or has authority to issue, debentures shall be 
approved as aforesaid.

(2) A trust company so approved of may be appointed to be a sole 
trustee, notwithstanding that, but for this Act, it would be necessary to 
appoint more than one trustee, and may also be appointed trustee jointly 
with another person.

(3) Such appointment maj be made whether the trustee is required 
under the provisions of any deed, will or document creating a trust, or 
whether the appointment is under the provisions of the Act respecting 
Trustees and Executors and the Administration of Estates or otherwise.

(4) Notwithstanding any rule of practice, or any provision of any 
Act requiring security, it snail not be necessary for the said company 
to give any security for the due performance of its duty as such executor, 
administrator, trustee, receiver, assignee, guardian or committee, unless 
otherwise ordered.

(6) The Lieutenant-Governor in Council may revoke the approval 
given under this section, and no Court or Judge, after notice of such 
revocation, shall appoint any such company to be an administrator, trustee, 
receiver, assignee, guardian or committee, unless such company gives the 
like security for the due performance of its duty as would be required 
from a private person. R.S.O., 1897, c. 206, s. 8.
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63 Vict., Chapter 24.

An Act respecting the Licensing of Extra Provincial 
Corporations.

[Assented to 30tA April, 1000.

Her Majesty, by and with the advice and consent of the Legislative 
Assembly of the Province of Ontario, enacts as follows:—

1. In this Act the expression “Extra Provincial Corporation” means a 
corporation created otherwise than by or under the authority of an Act 
of the Legislature of Ontario.

2. Extra Provincial Corporations of the classes mentioned in this 
section are not required to take out a licence under this Act, viz.; cor
poration created by or under the authority of—

Class I. An Act of the Legislature of the late Province of Upper Can
ada, or by Royal Charter of the Government of that province;

Class II. An Act of the Legislature of the late Province of Canada, or 
by Royal Charter of the Government of that province, and carrying on 
business in Ontario at the date of the commencement of this Act;

Class III. Corporations which have before the commencement of this 
Act received from the Government of Ontario a license to carry on busi
ness in Ontario, or which have been authorized by Act of the Legislature 
of Ontario to carry on business in Ontario, provided that such license or 
Act is in force at the date of the commencement of this Act;

Class IV. Corporations now or hereafter licensed or registered under the 
provisions of the Ontario Insurance Act, or of the Loan Corporations Act;

Class V. Corporations liable to payment of taxes imposed by chapter 
8 of the Ontario Statutes for 1899, intituled an Act to supplement the 
revenues of the Crown in the Province of Ontario; or by chapter 31 of 
the said Statutes for 1899, intituled an Act respecting Brewers’ and Dis
tillers’ and other Licenses. Amended by 1 Edw. VII., c. 19. s. 1, and en
acted to take effect as if the amendment originally formed part of the 
said clause;

Class VI. Corporations not having gain for any of their objects.

3. Extra Provincial Corporations of the classes mentioned in this sec
tion are required to take out a license under this Act, viz., Corporations 
( other than those mentioned in section 2) created by or under the author
ity of—

Class VII. An Act of the Legislature of the late Province of Canada 
or by Royal Charter of the Government of that province, authorized to 
carry on business in Upper Canada, but not carrying on business in Ontario 
at the date of the commencement of this Act;
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Class VIII. An Act of the Dominion of Canada, and authorized to 
carry on business in Ontario;

Class IX. Corporations not coming within any of the foregoing classes.

4. A corporation coming within class VII. or VIII. shall, upon comply
ing with the provisions of this Act and the regulations made hereunder, 
receive a license to carry on its business and exercise its powers in Ontario.

6. A corporation coming within class IX. may, upon complying with 
the provisions of this Act and the regulations mad hereunder, receive a 
license to carry on the whole or such parts of its business and exercise the 
whole or such parts of its powers in Ontario as may be embraced in the 
license; subject however to such limitations and conditions as may be spe
cified therein.

6. No Extra Provincial Corporation coming within class VII. or VIII. 
or IX shall carry on within Ontario any of its business unless or until a 
license under this Act so to do has been granted to it, and unless such 
license is in force ; and no company, firm, broker, agent, or other person 
shall, as the representative or agent of or acting in any other capacity for 
any such Extra Provincial Corporation, carry on any of its business in 
Ontario unless and until such corporation has received such license and 
unless such license is in force. Amended by 1 Edw. VII., c. 19, s. 2.

Provided that taking orders for or buying or selling goods, wares and 
merchandise by travellers or by correspondence, if the corporation has no 
resident agent or representative and no office or place of business in On
tario, shall not be deemed a carrying on of business within the meaning 
of this Act.

Provided further that this section shall not apply until the first day 
of November, A.D. 1900, to any such corporation which at the date of the 
commencement of this Act is carrying on business in Ontario.

Provided also that the onus of proving that a corporation has no resi
dent agent or representative and no office or place of business in Ontario, 
or that it was at the date of the commencement of this Act carrying on 
business in Ontario shall in any prosecution for an offence against this sec
tion rest upon the accused.

7. An Extra Provincial Corporation coming within class VII. or VIII. 
or IX. may apply to the Lieutenant-Governor in Council for a license to 
carry on its business or part thereof, and exercise its powers or part 
thereof, in Ontario; and upon the granting of such license such corporation 
may thereafter while such license is in force carry on in Ontario the whole 
or such parts of its business and exercise in Ontario the whole or such parts of 
its powers as may be embraced in the license; subject however to the 
provisions of this Act and to such limitations and conditions as may he 
specified in the license. Piovided always that no limitations or conditions 
shall be included in any such license which could limit the rights of a cor
poration coming within class VII. or class VIII., to carry on in Ontario 
all such parts of its business, and to exercise in Ontario all such parts of
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its powers as by its Act or charter of incorjwration it may be authorized 
to carry on and exercise therein. Amended by 1 Edw. VII., c. 19, s. 3.

8. The Lieutenant-Governor in Council may from time to time make 
regulations respecting the following matters namely:—

(o) The evidence required, upon the application for a license under 
this Act, respecting the creation of the corporation applying and 
its powers and objects and its existence as a valid and subsisting 
corporation ;

(6) The appointment and continuance by the corporation of a per
son or company as its representative in Ontario on whom service 
of process, notices or other proceedings may be made, and the 
powers to be conferred on such representative;

(c) The forms of licenses, powers of attorney, applications, notices, 
statements, returns and other documents relating to applications 
and other proceedings under this Act; 

and such regulations shall be published in the Ontario Gazette.
The Lieutenant-Governor in Council may make orders with respect 

to particular cases where the general regulations may not be applicable or 
where they would cause unnecessary inconvenience or delay.

9. Upon the application for a license the applicant shall establish to 
the satisfaction of the Provincial Secretary, or such other officer as may be 
charged by him to report thereon, tkAt the provisions of this Act and the 
regulations made hereunder have been complied with; and the Provincial 
Secretary, the Assistant Provincial Secretary or such other officer may 
for the purposes aforesaid, or for any other purpose under this Act, take 
any requisite evidence in writing under oath or affirmation.

Proof of any matter which may be necessary to be made under this 
Act may be made by statutory declaration or by affidavit or by deposition 
before the Provincial Secretary, or Assistant Provincial Secretary or other 
officer as aforesaid, or before any justice of the peace or commissioner for 
taking affidavits, or notary public, who for this purpose are hereby author
ized and empowered to administer oaths or to take affirmations.

Or if made outside of Ontario may be made before any person author
ized to take affidavits under the Registry Act.

10. A corporation receiving a license under this Act may, subject to 
the limitations and conditions of the license, and subject to the provisions 
of its own charter, Act of incorporation or other creating instrument, ac
quire, hold, mortgage, alienate and otherwise dispose of real estate in 
Ontario and any interest therein to the same extent and for the same pur
poses and subject to the same conditions and limitations as if such cor
poration had been incorporated under the Ontario Companies Act with 
power to carry on the business and exercise the powers embraced in the 
license.

11. Notice of the granting of a license under this Act shall be given by 
the Provincial Secretary in the Ontario Gazette and a copy of such Gazette
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containing such notice shad be primâ facie evidence, in all proceedings by 
and against the corporation and otherwise under this Act or otherwise, of 
the granting of the license and of the terms thereof mentioned in the notice; 
and a copy of the license certified by the Provincial Secretary or Assistant 
Provincial Secretary shall be sufficient evidence of the license before all 
courts and tribunals.

12. A corporation receiving a license under this Act shall on or before 
the eighth day of February in every year during the continuance of the 
license, make and transmit to the Provincial Secretary a statement, under 
oath and according to a form approved of by the Lieutenant-Governor in 
Council, containing information similar to that required under section 131, 
of the Ontario Companies Act, or so much thereof or such additional in
formation as may be prescribed in such form, and the Lieutenant-Governor 
in Council may at any time require the corporation to supply such further 
and other information as shall seem to him to be reasonable and proper. 
Amended, 8 Edw. VII., c. 33, s. 43.

13. If a corporation receiving a license under this Act makes default 
in observing or complying with the limitations and conditions of such 
license, or the provisions of section 12 of this Act, or the regulations re
specting the appointment and continuance of a representative in Ontario, 
the Lieutenant-Governor in Council may suspend or revoke such license in 
whole or in part, and may remove such suspension or cancel such revoca
tion and restore such license.

Notice of such suspension, revocation, removal or restoration shall be 
given by the Provincial Secretary in the Ontario Gazette.

14. If any Extra Provincial Corporation coming within class VII. or 
VIII. or IX. shall, contrary to the provisions of section 6 hereof, carry 
on in Ontario any part of its business, such corporations shall incur a 
penalty of fifty dollars for every day upon which it so carries on business; 
and so long as it remains unlicensed under this Act it shall not be capa
ble of maintaining any action, suit or other proceeding in any Court in 
Ontario in respect of any contract made in whole or in part within Ontario 
in the course of or in connection with business carried on contrary to the 
provisions of said section 6.

Provided, however, that upon the granting or restoration of the license, 
or the removal of any suspension thereof, such action, suit or other pro
ceeding may be maintained as if such license had been granted or restored 
or such suspension had been removed before the institution thereof.

15. If any company, firm, broker, agent or other person shall, contrary 
to the provisions of section 6 hereof, as the representative or agent of or 
acting in any other capacity for an Extra Provincial Corporation, carry 
on any of its business in Ontario such company, firm, broker, agent or 
other person shall incur a penalty of twenty dollars for every day upon 
which it, he or they carry on such business.

39—COMPANY LAW.
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18. The Lieutenant-Governor in Council may, when or after granting 
a license, remit in whole or in part any penulty incurred under this Act 
by the corporation receiving the license or by any representative or agent 
thereof, and may also remit in whole or in part the costs of any action or 
proceeding commenced for the recovery of any such penalty, and thereupon 
the whole or such part of the costs as the case may be, shall not be re
coverable.

17. The penalties imposed by this Act shall be recoverable only by 
action at the suit of or brought with the written consent of the Attorney- 
General of Ontario, and any action or proceeding to recover any such 
penalty shall be commenced within six months after the liability for such 
penalty has been incurred, and not afterwards.

18. There shall be paid to His Majesty for the public uses of Ontario 
by every corporation requiring a license under this Act such fees as may 
from time to time be approved of by the Lieutenant-Governor in Council. 3 
Edw. VII., c. 7, a. 53.

There shall be paid to Her Majesty for the public uses of Ontario, upon 
transmitting to the Provincial Secretary the statement required by section 
12 hereof the fee of five dollars, if the Capital stock of the company does 
not exceed the sum of one hundred thousand dollars, and a fee of ten dol
lars if the capital stock of the company exceeds the said sum of one 
hundred thousand dollars, and until such fee has been paid such statement 
shall be deemed not to have been made and transmitted as required by said

The fees payable by Extra Provincial Corporations coming within 
class III. of section 2 of chapter 24 of the Acts passed in the 03rd year 
of the reign of Her late Majesty Queen Victoria, intituled an Act respect
ing the licensing of Extra Provincial Corporations for fyling the annual 
statement or return required of such corporations shall l>e as follows, viz., 
$5 if the capital stock of the company does not exceed $100,000, and $10 
if it does exceed $J00,000. Enacted by 1 Edw'. VII., c. 18, s. 4.

19. An Extra Provincial Corporation which is not required by this Act 
to take out a license may apply for and receive a license authorizing it, 
subject to the limitations and conditions of the license, and subject to the 
provisions of its own charter, Act of incorporation or other creating in
strument, to acquire, hold, mortgage, alienate and otherwise dispose of real 
estate in Ontario and any interest therein to the same extent and for the 
same purposes and subject to the same conditions and limitations as if 
such corporation had been incorporated under the Ontario Companies Act 
with power to carry on the business or exercise the powers embraced in 
the license. For such license there shall be paid to Her Majesty for the 
public uses of Ontario such fee as the Lieutenant-Governor may prescribe, 
and compliance with section 12 hereof may be dispensed with by the Lieu
tenant-Governor in whole or in part.

(2) Schedule A and B of the said are repealed.
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20. A statement shewing the licenses issued under this Act during the 
preceding calendar year and the authorized capital stocks of the companies 
licensed and the fee paid for each license shall be laid before the Legisla
ture at each session thereof.

21. Notice of the passing of this Act in such form and with such par
ticulars thereof as the Provincial Secretary may think proper shall be 
published by him in the Ontario Gazette and in the Canada Gazette and 
in the Official Gazette or other official publication of each province of Can
ada, for such time as to him may seem best.

22. This Act shall commence and take effect on and after the first day 
of July, A.D. 1900, and on and after that day section 107 of the Ontario 
Companies Act shall be and the same is hereby repealed.
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1 Edw. VII., Chapter 19.

An Act to amend “An Act respecting the Licensing of Extra 
Provincial Corporations. ”

[Aaoented to April 15IA, 1901.

His Majesty, by and with the advice and consent of the Legislative As
sembly of the Province of Ontario, enacts as follows:—

1. — (1) Section 2 of chapter 24 of the Acts passed in the 63rd year of 
the reign of Her late Majesty Queen Victoria, is amended by adding at 
the end of the clause commencing with the words “Class V.” therein, the 
words “or by chapter 31 of the said statutes for 1899, intituled ‘An Act 
respecting Brewers' and Distillers’ and other Licenses.* ”

(2) The amendment made by this section shall take effect as if it 
originally formed part of the said clause.

2. Section 6 of the said Act chaptered 24 is amended by striking out 
of the third line of the first proviso thereof the word “and” and substitut
ing therefor the word “or.”

3. Section 7 of the said Act is amended by adding thereto the following 
proviso—"Provided always that no limitations or conditions shall be in
cluded in any such license which would limit the rights of a corporation 
coming within class VII. or VIII., to carry on in Ontario all such parts 
of its business, and to exercise in Ontario all such parts of its powers as 
by its Act or charter of incorporation it may be authorized to carry on and 
exercise therein.”

An Act to amend the Statute Law, 3 Edw. VIL, C. 7.

53. Section 18 of the Act respecting the Licensing of Extra Provincial 
Corporations is hereby amended by striking out the first three paragraphs 
of the said section and inserting in lieu thereof the words “There shall 
be paid to His Majesty for the public uses of Ontario by every corporation 
requiring a License under this Act such fees as may from time to time be 
approved of by the Lieutenant-Governor in Council.

(2) Schedules “A” and “B” of the said Act are repealed.
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ACCEPTANCE of ^application for shares, how notified, 115-117 
ACCRETIONS to capital may be utilized for dividends, 155
ACTION

For calls, 142
Not restricted by right of forfeiture. 142 
Duties of directors in respect to, 142 
Defences to, 142 

For damages on forfeiture, 151 
Shareholders, action by. in name of company. 2»8 

Lies where majority obstruct relief, 298
ACTS

Special Acts, 51 et seq.
Companies Act (Ontario), 559-602 

Amending Act, 603-605 
Extra Provincial Corporations Act, 606-611 

Amending Act, 612 
See those titles

ACTS OF DIRECTORS AND OFFICERS 
See those titles

ADJOURNMENT of meeting, 179 
In discretion of chairman, 179 

He must act properly, 180
Notice of continued meeting need not be given after, 180 
Continued meeting irregular if adjourned meeting irregular, 180

ADVANCE of money for debentures, 275 

ADVANTAGES of incorporation, 2 
ADVERTISEMENT, as prospectus, 82 

AGENDA of annual meeting of shareholders, 187 

AGENT
Authority of, 240 
Company must act through, 240 
Directors and officers are, 240 
Managing director, 240 
Corporate liability for acts of, 206 

Not where unauthorized, 296 
In the presence of the corporation, 206 
Deceit, action of, 296 
Malicious prosecution, 206-297 
Trespass, 297 
Libel, 207
Assault and* battery, 297 
Nuisance, 297
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Agent—Continued.

Of company, receiver is sometimes, 283 
Appointed by directors, powers of, 203 
Promoters not mutual, 56 
And trustees, directors are, 196

AGREEMENT
Memorandum and. of incor]>oration of corporation without share 

capital, 18
Of shareholders not to be liable for calls ultra vires, 135 

ALIEN shareholder, 111
ALIENATION of entire assets, effect on floating charge, 279

ALLOTMENT, 115 et seq., 586 et seq.
Hotiea of. 115-117 
Necessity for, 115
Not good if given to agent without express authority, 115 
Right to may be waived, 115 
Not necessary if offer made by coinjiany, 115 
None necessary to subscribers to memorandum, 111 
Voidable if Act not complied with, 306 

Repudiation during winding up, 306 
Demand prior to action, 306 
Liability of directors, 306 ,

See Winding up Index, title Contributories

ALTERATION of capital stock, 339

AMALGAMATION. 311, 560 
Meaning of, 311
legislative authority necessary, 311 
Sale of assets is not, 311 
How effected, 311 

Special Act, 311 
Sections 8 and 188, 311 
Resolutions, 311 
Special power in charter, 311 
Sale to new company, 312 

Basis of amalgamation, 312
Preliminary agreement, 312 
Special meetings, 312
Compensation to officer of selling company, 313 

Bondholders, effect on right of, 313 
Prohibited, cases not within prohibition, 313

AMENDMENTS
To Companies Act of 1907, 603-605 
To Extra Provincial Corporations Act, 612

ANCILLARY POWERS. 91

ANNULLING CHARTER. 333
Puts an end to action against company, 333

ANNUAL RETURNS, 593
Duplicate, meaning of. 332 
Omission of shareholders, 332

APPLICATION
For debentures, pavment on, 275 
For shares. 112, 113
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Application—Continued.
May be verbal, 112
May be withdrawn before acceptance, 112 

But not if under seal. 112 
Made before incorporation and accepted after, 115 
Must be accepted in reasonable time, 112 
Must lie followed by acceptance, 112 
Acceptance how constituted. 112 
Void if obtained through fraud, 113 
Mistake made in, 114 
Allotment, meaning of, 114 
Additional, may be merely offer of shares, 114 
Valid, how. made, 114
Invalid, director taking part when estopped, 114 
Power of cannot be delegated by directors, 115 
Acceptance of how notified, 115-117 
See Winding up Tndkx, title Contributories

APPLICATION OK ACT. 601

APPOINTMENT
Of agents by receiver, 285 
By bondholders of receiver, 283

Not then an officer of Court, 283 
Of director, irregular, 203 
Of officers. 245

ASSIGNMENT for lienefit of creditors, effect on floating charge, 279 
For benefit of creditors directors may make, 202 to 203

ATTENDANCE at meetings of directors, 215

ATTORNEY, appointment of by extra provincial company, 329

ATTORNEY GENERAL,
Proceedings to forfeit charter in name of, 335 
Fiat must be obtained, 335 
Fiat may be revoked, 335
Injunction not granted to restrain forfeiture of charter, 335

AUDITOR, 336 et seq.. 593 et seq.
Not concerned with conduct of business, 336 
Not an insurer or a detective, 336
Knowledge of auditors not imputed to shareholders, 336
Proper performance of duties is presumed, 336
Breach of duty actionable, 336
Reasonable care must be exercised, 336
Report of auditors, 336
Failure to discharge duty, 337
Not an adviser to shareholder or director, 337

BENEFIT SOCIETIES 
Expulsion from. 150
Rules must he reasonable and proceedings fair, 150
When reviewed by court, 150
Notice should be given, 150
When right of action for damages on, 151

BENEFIT to company no effect upon ultra vires contract, 95 
BEARER, debenture payable to, 274
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BILL OF EXCHANGE, we Borrowing 

BLANK,
Issue in, of debentures, 275 
Transfer in, 159 to 100

BONA FIDE bolder of invalid security, 272

BONDHOLDERS, effect on right, of amalgamation, 313

BONUS distinguished from dividend, 153

BOND, see Debentures
Apparently regular; no inquiry necessary by purchaser, 270 

BOOKS to be kept, 337, 590 et seq.

BORROWED, promoters' liability for money for company, 57

BORROWING apparently regular; no inquiry necessary, 270 
Ultra vires, 270

(ieneral propositions governing, 270 
Directors' implied power, 270 
Directors lacking authority, 270 ,
Ratification, 270 
Limit on amount, 270 
No liability on company, 270 
Equitable principles, 271 
Securities, 271 
Relief in such a case, 271 
Right of subrogation, 271 
Company trustee for lender, 271 
Injunction obtained by lender, 271 
Directors, personal liability, 271-272 
Implied warranty of directors, 272 
Money used by company, 272 
Security in hands of bona fide holder, 272 

Negotiable securities, 272
Exceeding borrowing power, subsequent reduction, 272 
Substitution of valid for invalid security, 272 

Power must be given by constitution, 266 
Ontario Act, effect of, 260 
Powers may lie express or implied, 266 
When implied, 266
Trading companies may borrow, 266 
Necessity for by-law, 266 
Irregularity, 266 
Notice of, 267
Power depends on nature and objects, 267 
General principles, 267 
General by-law usually passed, 267 
Charging company’s property, 267 
Companies without share capital, 267 
Ratification by shareholders necessary, 267 
Mortgage of franchise, 267 
Purchasing on credit, 268 
Building society, 268 
Sharehold°rs. control over, 268 
Vendor’s lien, 268 
Two-thirds in value, 269



GENERAL INDEX. 617

Bobbowing—Con t i nued.
Irregular borrowing, 209

Distinguished from ultra vires borrowing. 269 
Condition precedent, 209 
Borrower need not inquire, 209

BUILDING SOCIETY, borrowing by, 208

BREACH OF TRUST, see Directors, Officers, Promoters

BREACH OF DUTY BY AUDITOR, actionable, 330
BROKERAGE

Reasonable allowed on sale of shares, 74 
What is reasonable, 76-76 
Disclosure of in prospectus, 74 
Offer of shares to public, meaning of, 75 

Must be made by a prospectus, 75

BY-LAW
General borrowing, usually passed, 207 
Necessity for borrowing, 200 
Definition, 225 
Must operate generally, 225 
Must not be unreasonable, 225 
Discrimination, 225 
Repeal, vested rights, 226 
Shareholders’ power to make, 225-220 
Directors’ power to make, 225-220 
Forms of, see Forms

CALLS, 133-134
How made, 133-134 
General nature of, 133 
When to be made, 134-135
Agreement of shareholders not to be liable for, ultra vires, 135 
Power of making, a trust, 135 
Court interferes, when, 135
Must be for purposes warranted by company’s constitution, 135 
Power to make cannot be delegated, 136 
Irregularities in, 136-137

When not invalidated by, 130 
Made by resolution of directors, 136
Statute provides for 10% to be called in within one year, 130 
Notice of, 134, 137, 139

Must correspond with resolution. 137, 138 
On winding up, balance unpaid may be called, 137 
Time for, 133, 134, 138 
Interest on, 138 
Regularity of, 137-140 
Evidence of, 139, 140 
Notice of, 139 et seq.

Dates from posting. 140 
To partner, binds firm, 140 
To one of joint holders binds others, 140 

Liability for, 141
After forfeiture, past, 145, 149 
Of transferee, 141
Joint, of transferor and transferee until registration, 141
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Calls—Continued.
Liability for—Continued

Of transfer or for past calls, 141
How affected by amending Act, 143 

By disorganization, 143 
Pre payment of, 141 
Payment of, 141-143 

By note, 141 
Action for, 142

Not restricted by right of forfeiture 142 
Duties of directors in respect to, 142 
Defences to, 142

Mamlamus, creditors' right to compel directors making, 142
Creditor’s action against shareholder not dependent on, 142
Invalid if terms of corporation not complied with, 143
Statute of Limitations, when commences to run, 143
Directors must act honestly, 135, 141, 143
"By-law making calls, 144
Notice of call, 144
Waiver of notice of call, 144
Past liability for, after forfeiture, 145, 141)
Making, 130
Payment of, time and place for, 136 1

CANCELLATION OF SHARES 
When valid, 148
When may be made by way of compromise, 149 

CAPITAL OF COMPANY, divided into shares, 109 

CERTIFICATES
Not conclusive evidence of payment, 121
Unless in the hands of bona tide purchaser, 121
When company estopped by rights of bona fide transferee under, 165
Of debenture stock, see Shares

CHAIRMAN OF MEETING
Duties and powers of, 181-182

CHARGE ON ASSETS 
Equitable, 275
On books of company in debenture, 273 
On uncalled capital in debenture, 273 
On foreign assets, 273

Requirements of foreign law, 273 
Proceedings in foreign country, 273

CHARGING COMPANY’S PROPERTY, 267 

COMMISSION
Disclosure of in prospectus, 74, 76 
When may be paid, 74 
To whom may l>e paid, 74-75 
Conditions of, 74 
On sale of stock by director, 224 
On shares. 119
On offer of shares to public, 74-77 
Payable to subscriber or underwriter, 77 
Payment of, must be authorized by letters patent, 75 
Indirect payment of prohibited, 74-75 
What constitutes indirect payment, 75
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COMMON LAW, required seal, 243

COMMENCING BUSINESS, 307, 587 
Definition of, 307
Acts preliminary to commencing business, 307 
Filing statutory declaration, 307-308 
Certificate of Provincial Secretary, 308 
Object of certificate, 308 
Cancellation of certificate, 308 
Contracts provisional only, 308 
Third parties, position, 300
Penalty for commencing business unauthorized. 300 
Moneys to be held in trust until issue of certificate, 300

COMPANY
Existence of, begins when, 54 
Name of, 337 
Meaning of, 1
Existence of, dates from letters patent. 54 
Necessary party in action for secret profits, 300

COMPANIES
With common directors, effect on ultra vires, 270 
Without share capital, borrowing by, 207

COMPANIES ACT (ONTARIO), 650 602 
Short title, 550 
Interpretation, 550 

“Corporation,” 550 
“Company,” 550

Incorporation, re-incorporation, amalgamation, 550 
Company with share capital. 550 
Company without share capital, 500 

Changing name or objects of company, 560 
Converting non-capital to capital company, 560 
Amalgamation, 560

Directors may agree to amalgamate, 560 
Shareholders, submitting agreement to, 561 

Re-incorporation, 561 
Extension of powers, 561

Creditors’ rights preserved, 561 
Actions not to abate, 502 

Supplementary letters patent, 562 
Capital, varying, 562 
Shares, re-dividing, 502 
Powers, extending. 562
Borrowing powers, limiting or increasing, 562 
Charter, amending, 562 

Evidence on application for letters patent, 562 
Oath or affirmation, 562 
Affidavit or deposition, 563 

Notice of granting letters patent. 503 
Powers, general of all companies with share capital, 563 

Incidental powers, 564 
Seal. 565
Buildings. 565 »
Real estate, acquiring, 565
Real estate, restrictions on holding, 505
Informalities not to affect proceedings. 506
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Companies Act—Continued.
Powers—Continued

Forfeiting charter, 500 
Revocation of charter, 506 
Shareholders, less than five, 660 
Surrender of charter, 567 
Terminating charter, 567 
Rules and regulations, 567 

Name of company, 507
“Limited” must be part of name, 507 
Penalty for default of use, 508 
Prosecution, time for limited, 568 
Objections to name, 568 
Forfeiting right to name, 568 
Changing name, 56$)
Notice of change of name, 569 
Change not to affect rights or obligations, 509 

Meetings of company, 569 
First meeting, 509

Report at first meeting, 569 
Shareholders may call, 569 

Notice of holding, 509 \
Annual meeting, 570

Statements laid before, 570 
Special meeting, 570

Requisition for calling, 570 
Chairman of meeting, 571 
Adjourning meeting, 571 
Resolutions, how carried, 571 
Poll when demanded, 571 
Votes and proxies, 571 
Place of holding, 571 

Shares and calls, 571
Share certificate, 572
Lost certificate, 572
Share to lie personal estate, 572
Cold storage company, 572
Cheese and butter company, 572
Transfer of share, refusal to allow, 572
Transfer when share not paid up, 572
Transfer when dividend declared, 572
Transfer on sale under execution, 572
Notice to shareholder of transfer, 572
Caveat by shareholder, 573
Transfer after caveat. 573
Company not liable, 573
Restrictions on transfer, 573
Calls on shares. 573
Forfeiture for non payment of call, 573
Share warrants, 573
Holder of warrant, 573
Warrant holder. r:ght of. 574
Register for warrants, 574
Warrant, effect of entry on register, 574
Warrant, deposit of, 574
Right of warrant holder, 574
Ixwt or destroyed warrant, 575
Trusts affecting shares. 575
Trustee of shares, 575
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Comparu» Act—Continued.
Shares and call»—Continued 

.Mortgagor of share», 575 
Joint holder of shares, 575 
Liability of shareholder, 575 
Sot-off claim of shareholder to, 575 
Limitation of liability of shareholder, 575 
Trustees not liable. 576 
Mortgagees not liable, 576

Preferred and debenture stock, debentures and mortgages, 576 
Directors,—powers as to, 576 
Shareholders’ approval of by-law, 576 
By-law, provisions of, 576 
Redemption or conversion, 677 
Supplementary letters patent for issuing, 577 
Mortgages to secure, 577 

Directors and their powers, 677 
Provisional directors, 577 
Board of directors, 577 
Quorum of board, 577 
Vacancy in board, meeting to fill, 577 
Vacancy in board, directors Ailing, 577 
Executive committee, 578 
QualiAcation of director, 578 
Election of directors, 678 
President, how elected, 578 
Failure to elect directors, effect of, 578 
Head office, changing, 678 
Allotting shares, 578
Calls, certiAcates, forfeiture, transfers, 578 
Dividends, 579
Election, qualiAcation, term of office, 579 
Meetings, 579 
Fines, 579
Management of company, 579 
Repealing or amending by-laws. 579 
Payment of president or directors, 579 
Contract, voting on, 579 
Purchase of shares of another company, 580 
Declaring dividend when company insolvent, 580 
Stock dividend, 580 
Loan to shareholder, 580 
Wages, liability for, 580 

Prospectus and directors’ liability, 681 
Prospectus, definition of, 581 
Application of Part VII., 581 
Commission for stock subscription, 581 
Paying commission out of capital, 581 
Brokerage, 581
What companies must Ale prospectus, 581 
Date of prospectus, 582 
Signature by directors, 582 
Prospectus, what it must contain, 682 

Names of incorporators, 682 
Directors and qualiAcation, 582 
Minimum subscription required, 582 
Calls to be made. 582 
Paid up shares, 582 
Bonds and other liabilities, 582 
Vendors to company, 682
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Companies Act—Continued.
Prospectus—Continued

Consideration for purchase, 683 
Commission paid or payable, 583 
Preliminary expenses, 583 
Promoters' remuneration, 583 
Contracts, particulars of, 583 
Auditors, names of, 583 
Directors’ intere ,t in property acquired, 583 

“Vendor,” definition of, 583 
“Vendor" includes lessor, 583
“Purchase money” includes other consideration, 583 
"Sub-purchaser" includes sub-lessee, 58*
Circular or notice to existing shareholder not included. .584 
Waiver of terms of Act void, 584 
Publication in newspaper, 584 
Penalty for violating terms, 584 

Liability at law not limited, 584 
Capital to 1m* correctly stated. 584 

Penalty for mis-stating, 585 
Liability for statement in prospectus, 585 
Promotor defined, 585 
Director not authorizing prospectus, 586 
Director not consenting to act, 586 
Contribution among persons liable, 586 

Companies offering shares for private subscription, 586 
Restriction on allotment, 586

Minimum subscription to lie subscribed, 586 
Share capital subscribed, 586 
Cash payment only included, 586 
Five per cent, payable on application, 586 
Repayment of subscription, 586 
Waiver of conditions void, 587 
Application of conditions, 587 

Irregular allotment voidable, 587
Director liable to compensate. 587 

Commencing business, restrictions on, 587 
Shares to be allotted, 587 
Directors, payments to be made by, 687 
Declaration to be filed, 587 
Certificate to issue, 587 
Contract before commencing, 588 
Subscription contracts, 588
Penalty for doing business without authority, 588 

Moneys received before certificate to be held in trust, 588 
Return to Im> made to Provincial Secretary, 688 

Penalty for default, 5bd 
Statutory meeting, 588

Report to shareholders before. 588 
Report to lie certified by auditors, 580 
Report to be filed with Provincial Secretary. 580 
List of shareholders produced at meeting, 580 
Business of meeting, 580 
Adjourning meeting, 580 
Court may give directions, 580 

Application of Part VIII, 500 
Books, inspections and auditors, 500 

Record books to be kept, 500 
Contents of books, 500 
Companies having share capital, 600
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Companies Act—Continued.
Record books—Continued

To be kept at head ofliee. 500 
Penalty for false entry. 590 
Court to rectify error, 591 
Court may direct trial of issue, 591 
Appeal from order of court, 591 
Jurisdiction not affected, 591 
Costs of application, 591 
Inspection of books, 591 
Penalty for refusing inspection, 591 
Books prima facie evidence, 591 
Account books to he kept, 591

What accounts to lie kept, 591 
Penalty for making false statement or return. 592 
Inspector may be appointed, 592 

By court, 592 
By company, 592 

Auditing accounts, 592 
Auditors, appointment of first. 593 

Subsequent appointment, 593 
Shareholder may b« auditor, 593 
Provincial Secretary may appoint, 593 
Directors may fill vacancy, 593 
Remuneration of auditors, 593 
Rights and duty of auditor, 593 

Returns and fees, 593
Annual summary, 594

Contents of same, 594 
Companies having share capital, 594 
Mining companies, 594 
List of shareholders, 594 
Posting up at head office, 595 
Affidavit verifying, 595 
Transmitting to Provincial Secretary, 595 
Penalty for default, 595 
Time when Act to apply, 595 

Fees on applications and proceedings. 595 
Fee to be paid before papers filed, 595 

By-laws, how certified, 596 
Notice or proceeding, how signed. 596 

Service of notice or demand, 590 
Time and proof of service, 596 

By-law, written consent by shareholders, 596 
Mining companies, 596

Shares issued at discount, 596 
Shareholder, liability on mining shares, 596 
By-law to issue shares at discount, 596 
By-law to be filed with Provincial Secretary. 596 
“No personal liability” to he on seal, etc., 597 
“Not subject to call” or “subject to call” on shares. 597 
Shares sold in default of payment of calls, 597 
Penalty for default, 597 
Directors liable for wages, 597 

Trust companies, 598
Application of Act, 598
Shares, three-fourths to be held in Ontario, 598 
Guardian or committee, may not be, 598 
Charter, rules on application for, 598
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Companies Act—Contivued.
Trust companies—Ctntinued

Liability as trustee, etc., 598
Provincial Secretary may investigate affairs, 598 
Debentures may not be issued, 598 

Municipal franchise and public utility companies, 599 
Application of Part XII., 599 
Charter, application for, 599 

Enquiry on application, 599 
letters patent issued on Order-in-Council, 599 
Notice of application for charter, 599 
Term of charter may be limited, 599 
Charter, terms as to stock and debentures. 600 
Increase of capital or powers, 600 
Supplementary letters patent, terms of, 600 
Municipality, rights of preserved, 600 
By-law of company, 600 
Returns, special to be made. 600 
Books to be open to shareholders, 600 
Provincial Secretary may direct inspection, 601 
Charter may be extended, 601 
Expropriation section, 601 

Application of same, 601 
Application o* .V4 and repeal. 601

Supplementary letters patent to vary or limit charter, 601 
Application of Act, 601

Company incorporated by Upper Canada, 602 
Company incorporated by Canada, 602 
Company incorporated by Ontario, 602 
Railways insurance and loan companies, 602 
Relieving from operation of Act, 602 

Repealing section, 602
Provisions as to existing charters, etc., 602 
Benevolent, provident and friendly societies, 602 
Commencement of Act, 602 

Forms, 602 
Winding Up, 545-655

See Winding up Index, title Ontario Act

COMPANIES ACT, Amendment of 1908, 603-605

COMPROMISING CLAIMS, receiver, 285

COMPROMISE
When surrender may be made as, 148, 149
Only when contract respecting shares is in dispute, 149

COMPENSATION to officer of selling company on amalgamation, 313

CONCEALMENT
Prospectus in meaning of, 70 
Effect of, 70

CONDITIONS
Precedent to commencing business, 303
Minimum subscription, 303
How reckoned, 303
Not payable on application, 303
Time limit of 90 days, 303
Directors' liability, 303
Waiver clause void, 303



GENERAL INDEX. 6L

CONFLICT OF LAWS, 238
Consent judgment on ultra vires contract of no effect, 94 

CONTRACTS
Company not liable on ultra vires, 93 
Ultra vires wholly void, 230 

When may be ratified, 236 
Made before incorporation cannot be ratified, 236 
Before entitled to commence business, provisional only, 230 
Requiring increased plant, not necessarily ultra vires, 237 
Of director with company, 198

Conflict of interest and duty in, 198 
Irregularity, non-trading corporations, 243 
Seal, imports delivery, 243 
Directors with company, 200, et seq.

Ipso facto void if director votes on at directors’ meeting, 200 
To take or allot shares may be specifically enforced, 117 
To take shares, 112

Governed by same principles as other contracts, 112-117 
Seal affixed fraudulently, 242 
Execution of, 237
Suretyship, express power necessary, 237
Guarantee, express power necessary, 237
Endorsation, express power necessary, 237
Lending money to customers, 237
Endorsation, implied power of, 237
Partnership, company must have express power, 237
Implied contracts, 237
Quasi contracts, 237
Conflict of laws, 238
Contracts, foreign property, 238
Foreign law governing contracts, 238
Preliminary contracts, 238

When binding on company, 238 
Liability of agent, 238 
Adoption by company, 238 
Preparation of, 238 

Agent, authority of, 240
Company must act through, 240 
Directors and officers are, 240 
Managing director, 240

Directors in common, contracts where companies have, 240 
Directors interested in, 241 
Form of, 241 
Seal, necessity for, 241 

. Oral contracts, when binding, 241 
Minutes, may satisfy Statute of Frauds, 241 
Seal, right to use, 242

Regularity presumed, 242 
Signature, authority presumed, 242 
Seal, necessity for, see Seal, 243 
Ultra vires, not affected by their being beneficial, 236

CONTRIBUTION
Principles governing between promoters, 57 
Based on share liability, 58 

40—COMPANY LAW.
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CONVERSION
Of other securities into preference shares and vice versa, 122 
Of preference into common shares, 124

CORPORATION
As shareholder, 110 
Meaning of, 1 
Without share capital, 16

CORPORATE EXISTENCE
Of one man companies cannot be ignored, 300
Agent of one man company is not of principal shareholder, 300-301 

CREDIT, power to purchase on, 99
CREDITOR’S action against shareholder, not dependent on calls, 142 

COURT
Does not interfere in exercise of powers by a majority, 101 
Interferes with calls, when, 135 
Interference with directors, 203 
When restrains forfeiture, 147
Jurisdiction over meetings if proceedings improper, 184 

DEATH, transmission of interest on, 105
DEBENTURES

See Debenture Stock 
Definition of, 273 
Various classes of, 273 
Charge on foreign assets, 273

Requirements of foreign law, 273 
Proceedings in foreign country, 273 

Limitation on series, 273 
When a charge on uncalled capital, 273 

On books of company, 273 
When issued, 274 
Delivery of, 274 
Power to create, 274 
Power to charge all assets, 274 
Duplicate original to be filed, 274 

No penalty for failure to file, 274 
Mortgage to secure, registration, 274 
Negotiability of, 274 
Payable to bearer, 274 
Discount, sale at, 274 
Issue in blank, 276 
Deposit of, 275
Paid off cannot be re-issued, 275 
Paying off proportion of, 276 
Power to re-issue after pledging, 275 
Pledging, 275
Holder of, cannot obtain preference, 275 
Judgment enures to benefit of all holders, 275 
Rank pari passu, when, 275
Agreement to subscribe, specific enforcement of, 275 
Obtaining a security for an advance, 276 
Floating charge, 278

Covers present and future property, 278 
Words constituting, 280 
Definition of, 278
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Debentures—Co n tinned
Floating charge—Continued

Remains dormant when going concern, 278 
Specific charges take priority, 278 
Effect of notice, 278 
Priority over execution creditors, 278 
Ordinary dealing with assets, 270 
Ceases to float, when, 270 
Charge is immediate, 270 
Dormant, effect of though, 279 
Sale en bloc, injunction to prevent, 270 
“Undertaking” inference from, 270 
Coing concern ceasing to be, 270 
Assignment for benefit of creditors, 279 
Winding up order made, 279 
Execution issued, 270 
Payments in arrears, 279 
Alienation of entire assets, 270 
General charge, words constituting, 280 
Equitable mortgage, priority of, 280 
Holder restraining execution, 280 

Debenture holder, rights of, 280 
Majority, power of, 280 
Dissenting minority, 281 
Notice of meeting, 281 

Powers of trustee under trust deed, 281 
Power of sale, 281 
Power to appoint receiver, 281 
Enforcing right by action, 281 
When proceedings may be taken, 281 

Receiver, 282
Officer of court, 282 
Interfering with, 282
And manager, has larger | lowers than receiver, 282 
When appointed by court, 282-283 
Appointment by bondholders, 283 

Not officer of court, 283 
Agent of company, 283 
Practice in appointment, 283 
Where liquidator in possession, 283 
Interim receiver, 283 
Power to carry on business, 284 
Appointee of court, not agent if anybody, 284 
Personal liability of, 283-284 
Creation of liabilities, 284-285 
Indemnity, right to, 284 
Duties of, 284 
Personal assets, 284 
Appointment of agents, 285 
Duration of office. 285 
Borrowing money, 285 
Receiver's certificate, 285

Priority over debenture, 285 
Compromising claims, 285 

Advance of money to purchase, 275 
Floating security, registration of, 280 
Registration of, 280
Trust mortgage, to secure registration of, 280
Advantages of, 277
Over issue of, directors liable, 272
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DEBENTURE STOCK, 276 et seq., 576 
Definition of, 276 
How created, 276 
Certificates of, 276 
Trust deed for, 276 
Certificate for, 276 
Transfer of, 276 
Payment, how enforced, 276 
Unusually irredeemable, 276 
Holders, not shareholders, 277 

Have no votes, 277
DEBTS, dividends may be paid before, 158 
DECEASED promoter, estate of liable, 60 

Shareholder, 339
DECLARATION of dividends, 152, 153 
DEFENCE of ultra vires who may set up, 93 

DE FACTO directors, 203 
DELIVERY of debentures, 274 
DEPOSIT of debentures, 275 
DESCRIPTIVE name for company, 338
DIRECTORS, 196 to 235, 577 et seq.

Are agents and trustees, 196
Assignment for benefit of creditors may make, 202 to 203
No duty to pledge personal credit, 197
May deal freely with own shares, 197
General duty of, 197
Purchase of shares by, 197
Purchase of property by, 197
Statute of Limitations, 198
Contract with company, 198

Conflict of interest and duty in, 198 
Sale by to one of themselves, 198

Ratification of by shareholders, 198 
Issue of debentures to themselves in satisfaction of claims, 198 

Debenture holders cannot complain of, 199 
Voting power as shareholder may exercise to ratify contract between 

himself and company, 199 
Mortgage to not invalid, 199 
Secret profits illegal, 199

Agreement for unenforceable, 199 
Rights of company, 199 

Fiduciary relations of, 196 to 199 
End on winding up, 199 

Contracts of, with company, 200 et seq.
Ipso facto void if director votes on at directors’ meeting, 200 

Number of, 201 
Quorum, 201 
Powers of, 202 et seq.

Must be exercised for benefit of company, 202 
Unlimited for paying debts, 202 
Cannot be delegated. 204
Contracts in excess of may be ratified if not ultra vires of com

pany, 202 and 203
Liability of directors on contracts in excess of, 202
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Directors—Com tinued
Court interference with, 203 
Appointment of irregular, 204 
De facto, 203 
Irregular proceedings, 203 
Agent appointment by, powers of, 203 
Executive committee, 204 

Renumeration of, 205 
Directors’ power of appointment of, 205 
Quorum of, 205
Must be exclusive of disqualified directors, 206 

Quorum of, 205
Must act in regular meetings, 206 
Outsiders may assume acts regular, 206 
Meetings of, 206 to 207 

Notice of, 207 
Irregular, 207 
Cannot vote by proxy, 207 

Provisional, 207 to 200 '
Powers of, 208

Personal liability of, 209 et seq.
New shares apportionment of, 210 
Penalties, 211
Promoters, directors must be independent of, 211 to 212 
Negligence of. 213 

Liability for, 214
Fraud of (see Winding up. Misfeasance), 214
Attendance at meetings. 215
Loans to shareholders, 215
Wages of employees, liability for, 216
Qualification of, 217

Cannot accept present of. 217 
Office vacated when disposed of, 217 

Company acting as a director, 218 
Disqualification of, 218 
Removal of, 218 
Cannot be compelled to act, 218 
Exclusion of not permitted. 218 
Resignation of, 219
Inspection of minutes, right of shareholders, 219 
Election of. 219 to 220 

Must be regular, 220 
Quo warranto proceedings. 221

Available only in case of quasi public company, 221 
Mandamus, 221

Liability of participating in illegal transactions, 220 
Vacancies in board of, how filled, 220 
Scrutineers for election of cannot be candidates, 220 
Remuneration of, 221

Must first be fixed by directors, then ratified by shareholders. 221 
Directors as creditors of company in respect to, 222 
Accepting in access of amount authorized is misfeasance, 222 
Unauthorized. 222 
As officers, 223

When office changed, 223 
As solicitors, 223 
For past services, 224 

Travelling expenses of, 224 
Commission on sale of stock, 224
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Directors—Continued
Recovery of money expended, 224 
By-laws, general nature of, 225 

Must be reasonable, 225 
Repeal of, 225 
Powers respecting, 220 
Forms of, 220 et seq.
See Forms

Must act honestly in making calls, 135, 141, 143 
Common, contracts, where, 240 
Interested in contracts, 241 
Personal liability, 271-272
Irregular appointments, effect on contracts, 242 
Powers respecting dividends, 152, 153 
Liability Act of 1800, 70 
Implied power to borrow, 270
Liability of, for untrue statements in prospectus, 84 

To whom, 84 
Defences, 84

Discussion at meeting, 182
Chairman’s right to closure, 182 ,

Discount, sale of debentures at, 274 
Disqualification of, 218
Dissenting minority of debenture holders, 281 

Of shareholders, see Shareholders

DIVIDENDS
On preference shares prima facie cumulative, 124 
Included in transfer, 162 
Declaration of, 152, 153 
Meaning of, 153
Directors’ powers respecting, 152, 153 
Must be made out of profits, 152, 154 
May be payable in money or stock, 152 
Distinguished from bonus, 153 
interference of court in, 153 
Guarantee of, given, 153, 154 
Company’s claim for, against vendor, 154 
Profits for, how ascertained, 154

Provisions of by-law respecting, 153 
Meaning of net profits, 154 
Accretions to capital may be utilized for, 155 
Cannot diminish capital, meaning of, 155
Shareholders participate in equally with regard to amount paid 

shares, 156
In default of provisions to contrary in by-law or charter, 156 

Reserve fund, 156
Power of directors to create, 156 
Court has no jurisdiction over, 156 

Claims for, barred when, 158 
May be paid before debts, 158 
Restraining payment of, 158

DOMINION COMPANIES 
Status of, in Ontario, 325 
Right of Province to tax, 320

DOMINION PARLIAMENT, powers of, respecting incorporation, 3
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DOMESTIC FORUM, when necessary to use, 298 
DURATION of office of receiver, 285 
DUTY of directors, 197

DUPLICATE original of debenture, etc., to be filed, 274 
DUTIES of receiver, 284

ELECTION OF DIRECTORS, 219, 220 
Setting aside, 300
Injunction restraining election, 300 
Must be regular, 220

ENDORSATION OF BILLS, ETC., express power necessary, 237 
Implied power when, 237

ENTRY OF TRANSFER 
When refused, 103
Cannot be refused without good reason, 103 

EQUITABLE MORTGAGE, priority to floating charge, 280 

EQUITABLE CHARGE ON ASSETS, 275 

EQUITABLE TITLE BY DEPOSIT OF DEBENTURES, 275 
ESTOPPEL

When company estopped by certificate, 105 
On forfeiture, 147 
Shareholder by, 110

EVIDENCE OF CALLS, 139, 140

EXCESS OF BORROWING POWER, subsequent reduction, 272

EXCLUSION OF DIRECTORS NOT PERMITTED, 218

EXECUTIVE COMMITTEE, 204, 578 
Remuneration of, 205 
Directors’ power for appointment of, 205 
Quorum of, 205

EXECUTORY CONTRACTS cannot be enforced if ultra vires, 93

EXECUTORY CONTRACTS, seal generally necessary, 243-244

EXECUTED CONTRACTS, seal not necessary to, 243

EXECUTION OF CONTRACTS, 237

EXECUTION ISSUED, effect on floating charge, 279

EXECUTION, debenture holder restraining, 280

EXECUTION CREDITORS, priority of floating charge over, 278

EXISTENCE OF CORPORATION
Formal process is necessary to put an end to, 334 
Of company begins when, 54
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EXTRA PROVINCIAL CORPORATIONS, 325 
Act respecting, 606-611 

Amendment of, 612 
Dominion companies, status of, 325

Right of province to impose license, 326 
Selling goods without license, 326 
Procedure to obtain license, 327 
Attcrney, appointment of, 320
Must l>e licensed to carry on busim in Ontario, 325 
See Forms

EXPULSION
From benefit societies, 150 
Extending powers, 339

EXTRAORDINARY MEETING 
See Meetings

FALSE STATEMENTS,
See PHOePECTUS

FEES, 595 I
For letters patent, 31 
For supplementary letters patent, 31 
For licensee, 32 
For orders in council, 32

prove XRY RELA K)N8
Of directors nU-190 e

End on inding up, 199 
Of promo' 00

FOREIGN liTS, charge on, 273

FOREIGN LAW governing contracts, 238

FOREIGN PROPERTY, contracts re, 238

FIRST MEETING 
See Meetings

FLOATING CHARGE 
See Debentures

FOREIGN COMPANIES as well as domestic must file prospectus, 77-78

FOREIGN CONTRACTS, power to make, 91-93

FOREIGN CORPORATION, 325
See Extra Provincial Corporations,
May sue or be sued in Ontario, 325 
Power to hold lands, 98

FORECLOSURE,
See Debentures

FOREIGN LAW 
See Contracts
Assets charging, see Debentures 

FOREIGNER, alien, may hold shares, 111
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FORFEITURE OF SHARES, 145-152 
Power to make, 145

Must be exercised bona fide, 145 
Must be for benefit of company or its creditors, 145 
Strictissimi Juris, 140 
Slight irregularities fatal, 146 
Notice of, 146

Must be given though shareholder insolvent, 146 
To personal representative if shareholder dead, 146 

Resolution for must be specific, 146 
Liability of purchasers for past calls, 146 
Continuing liability of holder, 145-147 
Right of purchaser to vote when past calls unpaid, 147 
Must be carried into effect, 147 
Estoppel, 147
When restrained by court, 147 
Setting aside, 14/
On the deceased shareholder, cannot be made until appointing of 

personal representative, 147 
Procedure to forfeit, 151

FORFEITURE OF CHARTER
What becomes of corporation property, 332
Letters Patent conclusive proof of everything therein contained, 333 
Insertion of fraudulent names in petition, 333 
Annulling charter, 333

Puts an end to action against company, 333 
Scire facias, 333

Writ as means of defeating action, 333 
Formal process is necessary to put an end to corporation, 334 
Quo warranto, proceeding by, 335 
Proceeding in nahie of Attorrfey-General, 335 
Fiat must be obtained, 335 
Fiat may be revoked, 335
Injunction not granted to restrain forfeiture, 335 

FORGED transfer, 161
Rights of holder under inoperative as against rightful owner, 161
Precautions against. 161
Rights of innocent transferee under, 161
Rights of company under, 161
Liability of company under, 161

FORMATION OF COMPANIES, see Incorporation 

FOUNDERS* SHARES, 124, 125

FRAUDULENT names of petition for incorporation, 333 
FORMS

Acceptance of offer for shares, 90 
Advertisement preliminary to prospectus, 85 
Agenda of annual meeting of shareholders, 187 
Agreement

For conversion of partnership into company, 64
To pay preliminary expenses, 67
Syndicate agreement, 246
Purchase of mine, 246
Option on mine, 247
Sale of mine, 249
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Forms—Continued
Agreement—Continued

Purchase of mine, 252 
Mining lease, 255
Syndicate agreement prior to formation of company, 258 
Between partners for conversion into company, 200 
Qualification shares, directors’ agreement to take, 201 
Ratification by company of agent’s agreement, 202 
Sale of business to company, 262 
Sale of plant, patents, etc., to company, 263 
For re-construction, by exchange of shares, 265 

Amalgamation
Petition for letters patent confirming amalgamation, 314 
Preliminary amalgamation agreement, 315 
Agreement for amalgamation, 317, 322 
Agreement for sale to new company on amalgamation, 318 

Application for debenture, 294 
Bill of exchange, 295 
By-laws short set of, 226 et seq.

Borrowing and banking by-law, 231 
Special clauses, 233 et seq.
Constituting executive committee, 205 
Creating employees’ preference shares, 127 
Restricting transfers, 170 

Common stock certificate, 125 
Coupon, 293
Conditions on debenture, 290 
Contract, see Forms of Agreement 
Debenture stock certificate, 296 
Debenture, 290

Payable out of profits, 293 
Paid by instalments, 293 

Debenture holder’s judgment for account, 288 
Agreement for sale, 289

Declaration on incorporation of loan corporation, 23 
Endorsement on writ in debenture holder’s action, 285-280 
Extra provincial corporations 

Petition for license, 329 
Affidavit verifying petition for license, 330 
Power of attorney from extra provincial corporation, 331 
Consent to act as attorney for extra provincial corporation, 331 

Fractional certificate, 132 
Incorporation for (Ontario)

Memorandum of agreement, and stock book of company, 10 
Petition for incorporation of company, 10 
Affidavit of execution of petition, 12 
Affidavit verifying petition, 12 
Consent to use of name. 13 and 14 
Power of attorney to sign stock book, 14, 53 
Petition for incorporation of corporation without share, capital 

and affidavits of execution, etc., 15 
Incorporation for (Canada)

Petition, 34
Memorandum of agreement, 35 
Affidavits, 30 
Notice, 37

Incorporation by private bill, 25 et seq.
In Ontario, petition, 25 

Rules, 26
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Forms—Continued
Incorporation by private bill—Continued 

In Dominion,
Rules of House of Commons, 39 
Model railway bill, 49 
Model insurance bill, 60

Indemnity to company on issue of new stock certificate or warrant, 132 
Minutes

See Agenda, 187 
Of shareholders, 192 
Of directors, 193 
Of provisional directors, 190 
Organization meetings, 190-194 
Public companies, 194, 195 

Mining company
See Options, Lease, Agreements, By-law fixing discount 

on shares, 343
Mortgage oi uncalled capital, 295 
Notice

By shareholders convening special meeting, 190 
Of shareholders’ meeting, 188 
Prior to forfeiture, 151
To existing shareholders offering further shares, 88 
Waiver of, 189

Object clauses in letters patent, 103-108 
Preliminary expenses, 104 
Commission on sale of shares, 104 
Automobiles, 104 
Advertising, 104 
Apartment houses, 104 
Biscuits, 104 
Booksellers, 105 
Brokers, 105 
Building, 105 
Brewery, 105 
Cement, 105 
Electric, 105
Farm and dairy products, 105
Fisheries, 105
Flour, 100
Grain Elevator, 100
Iron, 100
Paper, 100
Plumbers’ supplies, 100 
Pottery, 100 
Real Estate, 100 
Tobacco, 107 
Warehouses, 108 

Offer for shares, 131
Official return of allotments to Provincial Secretary, 89 
Option agreement,

Short form, 04 
Other forms, 04, 05

Organization minutes of public companies, 194 
Private companies, 190-194 

Order appointing receiver and manager, 280 
Continuing receiver and manager, 287 
Restraining forfeiture, 152 
Winding up, see Winding up
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Forms—Continued 
Petition

For change of name, 344 
For surrender of charter, 345 
Extending powers, 339 
Increase or decrease of capital, 339 
For special Act (Ontario), 25 
For incorporation, (Canada), 34 
For loan corporation, 23 
For incorporation, (Ontario), 10 
For special Act, (Canada), 49 
For supplementary letters patent, (Ontario), 339 
For winding up, see Winding up 

Petition for license, extra provincial company, 329 
Affidavit verifying petition for license, 330 

Perpetual debenture, 293 
Pooling agreement, 128 
Pooled stock certificate, 130 
Power clauses for charter, see Object Clauses 
Power of attorney to transfer stock, 125 

To accept stock, 08
To sign petition and stock book, 14 53 
From extra provincial corporation, 331 

Powers of company, clause* in letters patent, see Object Clauses,
103-108

Preference stock certificate, 125
Preference shares, of employees by-law creating, 127
Preliminary expenses fund agreement, 02
Private bill, see Incorporation
Provisional certificate, 125, 120
Profit sharing scheme, 127
Prospectus, 86
Proxy for shareholders’ meeting, 189 
Receiver, order appointing, 280 

Order continuing, 287 
Receiver’s certificate, 289
Requisition by shareholders for special meeting, 190 
Resolutions

Declaring dividend, 158 
Constituting executive committee, 204
To return deposits where minimum subscription not reached, 89 
To issue share warrants, 132 
Forfeiting shares, 151 
Diving notice of forfeiture, 151 

Special meeting, requisition for, 190 
Supplementary letters patent, 339 
Affidavit verifying signatures, 340 
Affidavit verifying by-law for increase of capital, 341 
Affidavit respecting bona fides of increase, 341 
Trial balance, 342
Notice of application for acceptance of surrender of charter, 343
Affidavit verifying petition for change of name, 344
Affidavit verifying petition for surrender of charter, 345
Share warrant, 132
Special acts, see Incorporation, 50-53
Rub-underwriting agreement, 130
Transfer of stock, 172
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Forms—Continued
Underwriting agreement, 130
Waiver of notice of shareholders’ meeting, 189
Waiver of notice general, 189
Winding up, see Winding up Index, title Forms

GAZETTE notice in, see Forms, Notice, Directors, Increase

GENERAL CHARGE, words constituting, 280
GENERAL MEETINGS, see Meetings

GIFT to directors, see Directors

GOING CONCERN, ceasing to be, 279

GOODWILL, sale of, 338

GROSS NEGLIGENCE, of directors, 214

GUARANTEE CONTRACTS, power to, 91

GUARANTEE
Contract of express power necessary, 237 
Of dividends, 153, 154

HANDS, show of, 181

HEARING OF PETITION, see Winding up

HOLDING OUT, see Directors

HINTS
To directors of public companies, 305 
To purchaser of shares, 109

IMPLIED POWERS
How implication made, 98 
Existence of, 98-100 
Of officers, 102

IMPLIED CONTRACT, see Agreements

IMPRUDENCE of directors, 209

INABILITY to pay debts, see Winding up

INCIDENTAL POWERS, see Powers

INCORPORATION 
Advantages of, 2
Powers of Dominion Parliament respecting, 3 
Powers of Provincial Legislature respecting, 3-7 
Meaning of, 7

INCORPORATION BY LETTERS PATENT (Ontario), 559 et seq. 
Procedure in case of companies with share capital, 8-25 

Regulations, 9
Agreement and stock book, 10 
Petition, 10 
Affidavits, 12, 13 
Consents, 13
Power attorney to sign petition, etc., 14 
Fees, 31. 32
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Incorporation (Ontario)—Continued 
Without share capital, 15 

Petition, 15 
Affidavits, 16
Memo of agreement, 18-21 

Loan corporations, 23 
Petition, 24

INCORPORATION BY PRIVATE BILL (Ontario)
Petition, 25
Rules of assembly, 26-30

INCORPORATION BY LETTERS PATENT, (Dominion), 33 
Procedure for, 33 
Fees, 37

By special Act, 39, 60-53
Rules of House of Commons respecting, 39-45 
Rules of Senate respecting, 45-49 
Petition for, see Forms, 49

INDEMNITY
Director’s right to, 224 
Receiver’s right to, 284 
From co-promoters, 57

“IN HIS OWN RIGHT,” meaning of, 217

INJUNCTION
See Legal Proceedings 
Against ultra vires act, 271

INFANT
As shareholder, 110 
Repudiation by, 110 
Liability of, 110 
Transfer by, 162

INHERITANCE, shareholder by, 110 

INSOLVENCY, see Winding up 

INVALID SECURITY, bona fide holder of, 272 

ISSUE OF SHARES, see Shares 

ISSUED, debentures when, 274

ISSUE OF DEBENTURES to themselves by directors in full of claims, 198 
Debenture holders cannot complain, 199

INSPECTION OF MINUTES OF DIRECTORS 
Right of, 219
Right to make extracts, 219
Of accounts, 219
See Companies Act (Ontario)

INTERNAL MANAGEMENT 
Court intervening in, 300 
Court will not interfere with, 297 
Acts requiring sanction of shareholders, 297 
No necessity for inquiry by third party, 269
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INTERIM RECEIVER, 283 

INTEREST ON CALLS, 138

639

INTERMEDIATE COMPANY 
Organized by promoter, 55
Held to be agent, 55 ,

IRREGULAR BORROWING, 269
Purchaser of bond need not inquire, 270 
Distinguished from ultra vin s borrowing, 269 
Condition precedent, 269 
Lender need not inquire, !)

IRREGULARITY, necessity of notice, 242

IRREGULAR APPOINTMENT OF DIRECTORS, effect on contracts, 242

IRREGULARITIES
In exercise of powers, 100
In transfer, see Transfer
In calls, 136, 137
When not invalidated by, 136
In forfeiture, see Forfeiture, 146
Meeting may be ratified, 180
In affixing seal, see Seal
Notice of, 266, 267
Necessity of notice of, 242
In contracts of non-trading corporations, 243

IRREDEEMABLE, debenture stock, 276 

JOINT ADVENTURE, 91

JOINT AND SEVERAL LIABILITY OF DIRECTORS, 209 

JOINT SHARER, 110

JOINT STOCK COMPANIES, see Companies

JUDGMENT in debenture holder’s action enures to benefit of all holders, 275 
JURISDICTION in winding up, see Winding up 

"JUST AND EQUITABLE,” see Winding up

KNOWLEDGE, see Notice
Of irregularities, see Irregularities 
Of auditors not notice to shareholders, 336

LAND, power to hold, see Powers 

LEASE of mining lands, see Forms 

LEAVE to borrow, see Receivers 

LEGAL PROCEEDINGS
Action by shareholders in name of company, 298 

Lies where majority obstruct relief, 298 
Company, the proper plaintiff in action, 298 
Where majority adversely interested, 298 
Relief same as if company were plaintiff, 298
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Legal Proceedings—Continued
Minority may maintain action, 299 

Where acta ultra vires, 299 
Where acta fraudulent, 299 
Majority benefiting themselves, 299 
Not where informality only, 299 
Sale by directors to themselves, 299 
Irregular election of directors, 299 
Shareholders participating cannot aue, 299 

Company necessary party in action for secret profits, 300 
Setting aside election of directors, 300 

Injunction restraining election, 300 
Internal management court intervening, 300 
Corporate liability for acts of agents, 290 

Not where unauthorized, 290 
In the presence of the corporation, 290 
Deceit, action of, 290 
Malicious prosecution, 290-297 
Trespass, 297 
Libel, 297
Assault and battery, 297 i
Nuisance, 297 

Internal management, 297
Court will not interfere with, 297 
Acts requiring sanction of shareholders, 297 

Regulations, domestic forum, when necessary to use, 298 
One man companies, 300

Corporate existence cannot be ignored. 3°9 
Not agent of principal shareholder, 300-301 

Rectification of register, 301
Name omitted from register, 301-302 
Delay in entering name, 301 
Order on summary application, 301 
Questions of title may be decided, 301 
Appeal lies, 301
Demand before motion made, 302
Underwriter placed on list of shareholders, 302
Vendor and purchaser dispute, 302
Invalid surrender, re instatement, 302
Forged transfer, 302
Irregular forfeiture, 302
Misrepresentation, 302
Order nunc pro tunc, 302

LEASE, power to, 99

LEND MONEY, power to, 91 
To customers, 237 
To shareholders, forbidden, 215

LETTERS PATENT conclusive proof of everything therein contained, 333 
Existence of company dates from, 64

LIABILITY on shares. 120
Terminated by a valid transfer, 121 
When held as collateral. 121 
Past, not affected by surrender, 149
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LIABILITY
Of company to promoters, 56 
For calls. 141

Transferee, 141
How affected by amending Act, 143 

By disorganization, 143
Joint of transferor and transferee until registration, 141 
Of transferor for past calls, 141 
Statute of Limitations, 143 

Of company for act of agent, 101 
Of purchasers for past calls, 146
Of shareholder participating in illegal transactions, 220 
Of director, sec Directors 
Of promoter, see Promoters

LICENSE
To carry on business in Ontario, 325 
Selling goods without, 326 
Procedure to obtain, 327

LIEN of company on shares, 168

LIFE INSURANCE COMPANY, see Incorporation, Winding Up. 
LIMITATION on series of debentures, 273

LIMITATIONS, Statute of, see Legal Proceedings, Directors, Calls, etc. 

“LIMITED"
Part of company's name—use necessary in bills, notes, etc., 211, 567 
When dispensed with, 568 
Abbreviation of, 668

LIMITED LIABILITY. 2
Lost if less than five shareholders, 666 

LIMITED, power of borrowing, 269 

LIQUIDATOR
See Winding up, title Liquidator 

LOANS TO SHAREHOLDERS, 215 
Ultra vires. 270 

LOAN CORPORATIONS. 24 
See Companies Act, Ontario

LODGE, effect of rules on litigation, 298 

LOST CERTIFICATE, see Shares 

MAJORITY
Of shareholders, rights of, 100, 186 to 187 
When court will not interfere with, 187 
Cannot validate ultra vires act, 187 
Cannot commit fraud on minority, 187 
Of debenture holders, 280-282

MANAGEMENT, 332 
MANAGER, power of, 102
MANAGING DIRECTOR 

Implied power of, 102
41—company law.
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MANDAMUS compelling entry of transfer, 163
Creditor*' right to compel director* to make call*, 142 

“MAN OF STRAW," transfer to. 160 
MATERIAL contracts, meaning of, 81 

Inserting in prospectus, 81
MALICIOUS PROSECUTION 

Company liable for, 297 
MANAGEMENT, internal, *ee Irregularity 
MEETING, statutory, see Public Companies 
MEETINGS, 173 to 195

Statutory provisions respecting, 173 to 176, 596 et seq., 588 
Notice of. 176

Requirements of. 176 
How construed, 177 
To whom must be given, 177 
Amendments, exceeding notice, 183 

By whom called. 177
Shareholders attending, objecting to regularity, 178 
Proxy for, 178

Statutory right to vote by, 178 
Of corporation should be under seal, 178 
When to be tiled, 178 
When nullified. 178
When sufficient if transfer not registered, 178 
Improper rejection* of, 179 

Quorum at, 179
Must be more than one shareholder, 179 
Manner of. 179 

Adjournment of, 179
In discretion of chairman, 179 

He must act properly, 180
Notice of continued meeting need not be given after, 180 
Continued meeting irregular if adjourned meeting irregular, 180 

Irregular,
May be ratified. 180 

Manner of, 181 
Chairman of

Duties and powers of, 181 to 182 
Poll at, how taken, 182 
Resolutions at. 182

Chairman's declaration respecting, 182 
Amendments, 183 

Discussion at, 182
Chairman’s right to closure, 182

Slander, action for will not lie for statement* made at when, 188 
Amendments what allowed, 183 
Scrutineers at, 184
Court’s jurisdiction if proceedings improper, 184 
Voting at

One share, one vote, 184
Rights of preferred stock holders, 184
Motive of shareholders immaterial. 184
Shareholder* may contract to cast votes in certain manner, 185
Jurisdiction of court over. 185
Purchase of shares to increase power of, 185
Shareholder has no right to if in arrears, 185
Injunction respecting, 185
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Meetings—Continued 
Minutes of

Prima facie evidence, 186 
But not the only evidence, 186 
Statute of Frauds, 186 
Confirmation of. does not carry liability, 186 
May be signed before succeeding meeting, 186 

Alterations in, 186 
Majority, rights of, 186 to 187

When court will not interfere with, 187 
Cannot validate ultra vires act, 187 
Cannot commit fraud on minority, 187 

Of directors, 206 to 207 
Notice of, 207 
Irregular, 207 
Cannot vote by proxy, 207 
See Public Companies

MEMBERS, see Shares and Shareholders 

MEMORANDUM
Of agreement of incorporation of corporation without share capital, 18 
Of agreement, 110 
Subscribers to. 111

Liability without allotment. 111
Cannot repudiate for misrepresentation, 111
Release by material alteration after signature, 111

MINING COMPANIES, 596 et seq.
See Companies Act, Ontario

MINIMUM SUBSCRIPTION, 303 
How reckoned, 303 
Not payable on application, 303 
Time limit of 90 days, 303 
Directors’ liability, 303

MINORITY
May maintain action, 299

Where acts ultra vires, 299 
Where acts fraudulent, 299 
Majority benefiting themselves, 299 
Not where informality only, 299 
Sale by directors to themselves, 299 
Irregular election of directors, 299 
Shareholders participating cannot sue, 299

MINUTES OF MEETINGS 
Form of, see Forms 
Prima facie evidence, 186 
But not the only evidence, 186 
Statute of Frauds, 186, 241 
Confirmation of, does not vary liability, 186 
May be signed liefore succeeding meeting, 186 
Alterations in, 186

MIS-APPLICATION, of funds by directors, 214

MISFEASANCE, see Winding up Index, title Misfeasance
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MISREPRESENTATION 
Examples of, 71-72
Giving right to rescind or damages, 72-73 

When such right lost, 73 
Right not lost by sale of part of shares, 73 
Evidence in action for, 73
When such rights may be raised after winding up, 73

MIS REPRESENTATIONS IN PROSPECTUS, 69, 70 
Liability of directors for. 70 

Of company for, 69

MIS-STATEMENTS IN PROSPECTUS. 69 
Liability of company for, 69

MONEY OR MONEYS' WORTH, payment of shares in, 109 
Adequacy of consideration for shares, 109
Consideration for shares grossly inadequate, directors liable, 109

MORTGAGE i
To secure debentures, registration of, 274 
Of franchise, 267 
To director not invalid, 199 
Of shares, 167

How made, 167 
Voting rights under, 167 
Mortgagee’s rights and duties under, 168 
Collateral security as, 167 

Invalid, bona fide holder of, 272 
Power to, 99 
See also Borrowing

MUNICIPAL CORPORATION. 244-245

NAME OF COMPANY, 337, 567 
Selection of name, 337 
Limited must be last word, 567 
No property in name. 338 
Similarity in names, 338 
Descriptive name, 338 
Sale of goodwill, 338 
Change of name, 337, 669

NEGLIGENCE OF DIRECTORS, 213 
Liability for. 214 
Company liable for, 297

NEGOTIABLE SECURITIES, ultra vires, when enforceable, 272

NEGOTIABILITY OF DEBENTURE. 274

NET PROFITS, meaning of, 154

NOMINAL amount as minimum subscription, 304

NON-DISCLOSURE, see Prospectus

NOTICE OF ALLOTMENT, 115-117 
Necessity for, 115
Not good if given to agent without express authority, 115 
Right to may be waived, 115
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Notice of Allotment—Continued
Not necessary if offer made by company, 115 
In general complete when posted, 115 
Onus of proving on company, 115 
Notice of call probably not equivalent to, 117

NOTICE
Of meeting of debenture holders, 281 
Of meeting of shareholders, 176 

Requirements of, 176 
How construed, 177 
To whom must be given, 177 
Usual provisions of by-laws, 338 
Proving notice, 338 
Service on foreign shareholder, 338 
Resident proxies, 338 
Deceased shareholder, 339 
Amendments, when allowed, 183 

Of calls. 134, 137, 139
Must correspond with resolution, 137, 138 
Dates from posting, 140 
To partner, binds firm, 140 
To one of joint holders binds others, 140 

Of constating instruments, 268 
Of forfeiture, 146

Must be given though shareholder insolvent, 146 
To personal representative if shareholder dead, 146 

Of irregularity in management, 268-269
NUMBER OF DIRECTORS, 201
NUISANCE, company liable for, 297

OBJECTS OF COMPANY, see Powers

OBJECT CLAUSES, see Forms, 104
“OFFER TO PUBLIC"

What is, 305
To friends or clients, 305 
Circular letter, 305
Private offer after advertisement, 305

OFFICE, Head, fixed by by-law, 678
OFFICER

President, 103 
Manager, 102 
Secretary, 103 
Directors, see Directors 
Auditor, 336 
Secret profits by, 61 
Of court, receiver is, 282

OMNIA RITE ACTA, 186
"ONE MAN COMPANIES.” 300

Corporate existence cannot be ignored, 300 
Not agent of principal shareholder, 300-301

OPTION, see Contracts

ORAL CONTRACTS, when binding, 241
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OUTSIDERS not affected by irregularities, 100, 101 

OVER ISSUE OF DEBENTURES, directors liable, 272
ORDER

See Forms 
See Winding Up

ORDINARY MEETINGS 
See Meetings

ORDINARY SHARES 
See Shares

OUTSIDER, dealing bona fide, 242, 270 
See Irregularity

OVERDRAFT
See Borrowing

PAID-UP SHARES, 109 et seq.
Court will not enquire into consideration/109 
Return as to allotment, 332

PARI PASSU, debentures rank, when, 275

PARTNERS, promoters are not, 50
PARTNERSHIP, company must have express power to engage in, 237

PAYMENT
Of calls. 141, 143 

By note, 141 
Time and place for. 136 
In arrears, effect in floating charge, 279 

Of debenture stock, how enforced, 276 
On application for debentures, 275

PENALTY for non-compliance with prospectus clauses, 78 and 83 

PENALTIES, on directors, numerous, 211 
PETITION, see Incorporation, Winding Up 

PERSONAL LIABILITY OF RECEIVER, 283-284 

PERSONAL LIABILITY OF DIRECTORS, 209 et seq.

PERSONAL REPRESENTATIVE, shares vest in, 165 

PLAINTIFF
Company generally the proper, 298 
Where majority adversely interested, 298 
Relief same as if company were plaintiff, 298

PLEDGING DEBENTURES. 275 
Power to re-issue after, 275

POLL, how taken at meeting, 182
POWERS OF COMPANY, 91-108, 563 et seq.

May be express or implied, 266 
Ancillary, 91

Limiting, 91
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Powers of Company—Continued 
Lending money, 91 
Guaranteeing contracts, 91 
Foreign contracts, 91 
Limits of how ascertained, 92 and 93 
Ultra vires, see Ultra Vires, 92-96 
Commencement of business, 96

Certificate of Provincial Secretary, 96 
Contracts made before, 97 
Penalties, 97 

Lands to hold, 97
Dominion license, mortmain, 97 
Foreign corporations, 98 

Implied, 98
How implication made, 98 
Existence of, 98-100

Withdrawal of money by provisional directors, 98 
Sale of all lands, 98 
Compromise, 99

Effect of on creditors, 99 
Partnership granted by mining company, 99 
To mortgage, 99 
To purchase on credit. 99 
To hold shares in other corporations, 99 
To lease, 99 
To borrow', 100
To pay high rate of interest, 100 
To purchase assets of other company, 100 

Of majority, 100
Irregularities in exercise of, 100

Outsiders not affected by, 100, 101
But for notice of act and letters patent, 101 

Court does not interfere in exercise of by a majority, 101 
Exercise of by agents, 101

Liability of company for, 101 
Clauses in letters patent, 103-108 

See Forms
To charge all assets, 274 
To appoint receiver in debentures. 281 
To borrow depends on nature and objects, 267 
to make forfeiture. 145

Must be exercised bona fide, 145 
Of making calls a trust. 135 
To borrow must be given by constitution, 266 
To carry on business, receivers, 284 
To create debentures, 274 
To make calls cannot be delegated, 135 
Of sale in debenture, 281

POWERS OF DIRECTORS. 202 et scq.
Must be exercised for benefit of company, 202 
Cannot be delegated, 204
Contracts in excess of, may be ratified if not ultra vires of company, 

202 and 203
Liability of directors on contract: in excess of, 202

PREFERENCE SHARER, 122 et seq., 576 et seq.
How created, 122
Conversion of other securities into and vice versa, 122



648 GENERAL INDEX.

Preference Shares—Continued 
Redemption of, 123
Supplementary letters patent for creation of, 123
Power to create contained in letters patent, 123
What preference given, 122 to 124
Dividends on prima facie cumulative, 124
Conversion of, into common, 124
Forms connected with, see Forms
Applicant for, must receive properly created, 112

PREFERENCE, holder of debentures cannot obtain, 275 
See Windixg VP

PRELIMINARY CONTRACTS, 238 
When binding on company, 238 
Liability of agent, 238 
Adoption by company, 238 
Preparation of, 238

PRELIMINARY EXPENSES, 58

PRE PAYMENT of calls, 141

PRESIDENT buying to resell to company, 60 
Secret profits by, 61 
Powers of, 103

PRIOR rights under transfers, 166 
Rectification of register, 166

Mandamus for rectification of register, 166

PRIVILEGE, at meetings of shareholders, 183

PRIORITIES, see Debentures

PRIVATE COMPANY, 304

PROCEEDINGS, see Minvtes

PROFITS, division of, 157
No jurisdiction in court over, 167 
How ascertained, 154 
Provisions of by-laws respet 'ng, 153 
Dividends must be declared on* of, 152
Respective rights of tenant for ife and remainderman in, 158

PROMISSORY NOTE, see Borrow.no

PROMOTERS, 55
What constitutes, 55, 84 
Subordinates are not, 65 
Placing shares for consideration, 55 
Obtaining director, 55 
Re-sale to company, 55 
Intermediate company, 55 

Held to be agent, 55 
Negotiating agreements, 56 
Solicitor, when, 56 
How far co-partners, 56

Commencing business before incorporation, 56 
Prima facie not partners, 66
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Promoters—Continued
Authorization must be shewn, 50 
Not mutual agents, 56 

Liability of company to, 56 
Liability for agents’ acts, 57 
Liability for money borrowed for company, 57 
Indemnity from eo-promoters, 57 
Contribution, princ iples governing. 57 
Contribution based on share liability, 58 

Claim against company for, 58 
Solicitors’ costs, 58
Payment by company w> en ultra vires, 58 

Secret profits, 59
Promoters’ payments, 59 
Where full disclosure, 59 
Disclosure to incorporators, 59 
What sufficient disclosure, 59 
Commission from vendor, 59 
Buying property before formation of company, 59 
Vendor, when promoter, 60 

Estate of deceased promoter liable, 60 
Solicitors acting for promoter and company, 60 
President buying for company, 60 
Rescission of contract, 60
Company cannot affirm and hold director liable, 61 
Directors must be independent of, 211 to 212 
Syndicate forming company, 62

PROPERTY, none in name of company, 338

PROOF OF CLAIMS, see Winding up Index, title Creditors

PROSPECTUS, 69 to 90, 581 et seq.
Rules for framing, 69 
Mis-statements in, 69

Liability of company for, 69 
Liability of directors for, 69 to 70 

Directors’ Liability Act of 1890, 70 
Concealment in meaning of, 70 

Effect of. 70
Giving right to rescind, 71 

Mis representations in, 69-73
Liability of directors for, 70 
Examples of, 71-72
Giving right to rescind or damages, 72-73 

When such right lost, 73 
Right not lost by sale of part of shares, 73 
Evidence in action for, 73
When such rights may be raised after winding up, 73 

Commission, disclosure of in, 74 and 76 
When may be paid, 74 
To whom may he paid, 74-75 
Conditions of, 74

Offer of shares to public, meaning of, 74 
Brokerage, disclosure of in, 74

Offer of shares to public, meaning of, 75 
Must be made by a prospectus, 75
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Prospectus— Continued
Commission payment of, must lie authorized by letters patent, 75 

Indirect payment of prohibited, 74-76
What constitutes indirect payment, 75 

Brokerage reasonable allowed on sale of shares, 74 
What is reasonable, 75-76 

Commission, 74 et seq.
On offer of shares to public, 74-77 
Payable to subscriber or under writer, 77 

By whom must be filed, 77
Foreign companies as well as domestic must file, 77-78 

Penalty for non-compliance with, 78 and 83 
Who liable for, 78 ami 83 

Directors, 78 and 83 
Provisional directors, 78 and 83 
Other persons authorizing issue, 78 and 83 
Broker, 78

All purchases of shares deemed to be induced by, 77 and 78 
No subscription binding unless copy of received by subscriber, 77 and 78 
Contents of, 79-82

Meaning of vendor in, 80 and 82 
Material contracts meaning of, 81 

Verbal or written, 81 
Directors’ interest, 81 and 82

Sections respecting do not apply to offer to existing shareholders, 82 
Or existing debenture holders, 82 

Benefit of sections respecting cannot be waived, 82 
As public advertisement, 82 
Filing, 77
Rights of shareholders on non-compliance, 83 
Common law liability of directors retained, 83 
Inviting subscriptions, 84

Liability of directors and promoters for untrue statements in, 84 
To whom, 84 
Defences, 84
Meaning of promoter, 84

PROVINCIAL LEGISLATURE powers of respecting companies, 3-7

PROVISIONAL DIRECTORS, 207 to 209 
Powers of, 208 
Withdrawal of money by, 98

PROVISIONAL LIQUIDATOR, see Winding Up

PROVING NOTICE, 338

PROVISIONAL. CONTRACTS before entitled to commence business, are, 
236

PROXIES
Statutory right to vote by, 178 
Of corporation should be under seal, 178 
When to be filed, 178 
When nullified, 178
When sufficient if transfer not registered, 178 
Improper rejection of, 179 
Resident, 338
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PUBLIC COMPANIES, 303, 590 et seq.
Conditions precedent to commencing business, 303 

Minimum subscription, 303 
How reckoned, 303 
Not payable on application, 303 
Time limit of 90 days, 303 
Directors’ liability. 303 
Waiver clause void, 303 

Law prior to act, 303
Abuses which arose, 304 

Limitations in Act, 304
Oversale of debentures on second public allotment, 304 
Nominal amount ns minimum subscription, 304 
“Offer to public,” what is. 305 

To friends or clients, 305 
Circular letter, 305 
Private offer after advertisement, 305 

Hints to directors, 305
Allotment voidable if Act not complied with, 306 

Repudiation during winding up, 306 
Demand prior to action. 306 
Liability of directors, 306 

Commencing business, 307 
Definition of, 307
Acts preliminary to commencing business, 307 
Filing statutory declaration, 307-308 
Certificate of Provincial Secretary, 308 
Object of certificate, 308 
Cancellation of certificate, 308 
Contracts provisional only. 308 
Third parties, position, 309 

Penalty for commencing business unauthorized, 309 
Moneys to be held in trust until issue of certificate, 309 
Organization minutes of. 194 to 195 
Statutory meeting, 174 et seq.

PUBLIC UTILITIES, 599 et seq.

PUBLIC, offer of shares to, meaning of, 74

PURCHASE OF SHARES deemed to lie induced by prospectus, 77-78

PURCHASE ASSETS of other company, power to, 100

PURCHASE of property by directors, 197 
Of shares by directors, 197

PURCHASER OF BOND need not inquire, 270

PURCHASING ON CREDIT is borrowing, 208

QUALIFICATION OF DIRECTORS, 217 
Cannot accept present of, 217 
Office vacated when disposed of, 217

QUASI CONTRACTS, see Contracts, 237

QUORUM of directors, 201 
Of shareholders. 179 
Must lx? more than one shareholder, 179 
Manner of fixing, 179
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QUO. WARRANTO, proceeding by to terminate charter, 335 
To unseat directors, 221
Available only in case of quasi public company, 221 

RATIFICATION
By company of irregular act, 101, 297, 298 
Of directors’ ultra vires act, 290 
Of contract made before incorporation, 57 
Of promoters’ agreement, 01 
Of borrowing by law, 206, 267 
Of directors’ renumeration, 221

REASONABLE care must be exercised by auditor, 336

RECEIVER, see Bobbowing

RECEIVER’S CERTIFICATE, 285 
Priority over debentures, 285

RECONSTRUCTION, see Amalgamation, Management

RECTIFICATION OF REGISTER, 106, 301 
Name omitted from register, 301-302 
Delay in entering name, 301 
Order on summary application, 301 
Questions of title may be decided, 301 
Appeal lies, 301
Demand before motion made, 302
Underwriter placed on list of shareholders, 302
Vendor and purchaser dispute, 302
Invalid surrender, re-instatement, 302
Forged transfer, 302
Irregular forfeiture, 302
Misrepresentation, 302
Mandamus, 166
Evidence, 167
Order nunc pro tunc, 302

RECOVERY of money expended by directors, 224

REDEMPTION of preference shares, 123

REDUCTION OF CAPITAL. 337
RE-ISSUE of paid off debentures, 275

REGISTER, rectification of, see Rectification of Register

REGISTRATION OF DEBENTURE, 280 
Of mortgage to secure debentures, 280

REGISTRATION OF TRANSFER, 159 
Necessary, 159, 160
Vendor not bound to procure, 163 to 164 
But must not impede, 164 

Measure of damages, 104 
Company has reasonable time for, 164 
Delay of company, effect of, 164 
What is sufficient, 164
Right of purchaser to where no certificate formerly issued, 164

REGULARITY OF CALLS. 137-140 
In proceedings, 269 
Presumption of, 269
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REMOVAL of directors, 218
REMUNERATION OF DIRECTORS, 221

Must first be fixed by directors then ratified by shareholders, 221 
Directors as creditors of company in respect to, 222 
Accepting in excess of amount authorized is misfeasance, 222 
Unauthorized, 222 
For past services, 224 
As officers, 223

When office changed, 223 
As solicitors, 223

REPEAL of by-laws, 225
Effect on vested rights, 225

REPEAL OF STATUTES by present Ontario Co.’s Act, 21, 602
REPUDIATION, delay in by shareholders, 73

REPORT OF AUDITORS. 336
REQUISITION for special meeting, see Meetings.

RE-SALE to company by promoter, 55

RESCISSION of preliminary contract, 60
Company cannot affirm and hold director liable, 61
Of contract to take shares, 71, 72
Not after Winding-up Order, see Winding Up

RESERVE FUND
Power of directors to create, 156 
Court has no jurisdiction over, 156 
Rights of shareholders on winding up, 157

RESIGNATION of directors, 219

RESOLUTIONS at meeting, 182
Chairman’s declaration respecting, 182 
See Meetings
Of directors making call, 136 
For forfeiture must be specific, 146 
Not passed effect on contracts, 242 
See Forms

RESTRAINING payment of dividends, etc., see Legal Proceedings, 158

RESTRICTIONS
On transfers, 162-163 
See Transfers
Must be reasonable and not oppressive, 163 
Invalid ns against purchaser without notice, 162 
Cannot prevent transfer of paid-up shares, 162

RETURNt,. 593 et seq.
See Annual Returns

RULES OF ASSOCIATION, effect on litigation, 298

RULES OF SOCIETIES must be reasonable and proceedings fair, 150

SALE
Of all assets, 98 
Injunction to prevent, 279
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Sale—Continued
To company by director or promoter, 59 
New company, to, 311 
Of shares, see Sharks
Prospectus offering shares for debenture holders, power of, 77-78 
Of shares, certificate must be delivered in reasonable time, 103 
By directors to one of themselves, 198 
Ratification of by shareholders, 198
En bloc, injunction by holder of fioating charge to prevent, 279 

SEAL
Common law required, 241, 243
Trading companies, not necessary in, 243
Execute d contracts, not necessary to, 243
Executory contracts, generally necessary, 243-244
Use and occupation of land, 244
Municipal corporation, 244-245
Contracts relating to objects of company, 245
Appointments of officers, 245
Right to use, 242
Regularity presumed, 242
Affixed fraudulently. 242
Imports delivery, 243

SECRET PROFITS, 59
Promoters' payment, 59 
Where full disclosure, 59 
Disclosure to incorporators, 59 
What sufficient disclosure, 59 
Commission from vendor, 59
Buying property before formation of company, 59 
By director illegal, 199 
Agreement for, unenforceable, 199 
Rights of company, 199

SECRETARY, powers of, 103

SECURITY, see Borrowing

SERVICE OF NOTICE on foreign shareholder, 338

SETTING ASIDE forfeiture, 147 
See Rescission

SET OFF. liability on shares, 122 
See Winding up

SCIRE FACIAS, 333
SCRUTINEERS for election of directors cannot lie candidates, 184, 220 

SHARES, 109-132
Capital of company divided into, 109 
Treasury, 109
In general, all of the same character, 109 
Paid up, 109

By money or money's worth, 109
Court will not enquire into adequacy of consideration un

less agreement impeached, 109
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Shabes—Continued
If consideration grossly inadequate, directors may be liable, 

109
Ho also holder of shares unless bona fide, 109 

Contract to take, 112
Governed by same principles ns other contracts, 112-117 

Preference, see Preference Shares
Applicant for must receive properly created, 112 

Offer by company to sell, 112 
Application for. 112

May be verbal, 112
May In* withdrawn before acceptance, 112 

Hut not if under seal, 112 
Must be accepted in reasonable time, 112 
Must be followed by acceptance, 112 
Acceptance how constituted, 112 
Void if obtained through fraud, 113 
Made la-fore incorporation and accepted after, 115 
Additional, 113, 114

Distinguished from application and collateral forms, 113 
Mistake made in, 114 

Allotment
Meaning of, 114
Additional, may be merely offer of shares, 114 
Valid, how made, 114
Invalid, director taking part when estopped. 114
Power of, cannot la* delegated by directors. 115
No allotment necessary to subscribers to memorandum, 111
Constructive, 110
What amounts to, 110
Notice of, 115-117
In general complete when posted, 115 
Onus of proving on company, 115 
Notice of call probably not equivalent to, 117 
Necessity for, 115
Not good if given to agent without express authority, 115 
Right to may la- waived, 115 
Not necessary if offer made by company, 115 

Contract to take or allot may be specifically enforced, 117 
Underwriting of, 117 

Meaning of, 117 
Method of, 117 
Offer for, 117

Must be accepted, 117 
Irrevocable, 117 
Additional, 118 

Agreement for, 118
Distinguished from agreement to sell shares, 118 
.Specific performance of, 118

Not decreed if in respect to debentures, 118, 119 
Hut is decreed in respect to shares, 119

Sale of, 119
Commission on, 119 
Cannot be made at discount, 121 

Liability on, 120
Terminated by a valid transfer, 121 
When held as collateral, 121
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Shares—Continued
Certificate not conclusive evidence as to payment, 121 

Unless in the hands of bona fide purchaser, 121 
Setoff, 122

How affected by amending statute, 122 
Cancellation of, when valid, 148

When may be made by way of compromise, 149 
New apportionment of, by directors, 210 
Power to hold shares in other corporations, 99 
Lien company on, 168 
Purchaser of hints to, 169 
Founders, 124, 125 
Calls on, see Calls 
Forfeiture of, see Forfeiture 
Mortgage of, 167 

How made, 167 
Voting rights under, 167 
Mortgagee’s rights and duties under, 168 
Collateral security as, 167

Sale of certificate must be delivered in «reasonable time, 163 
Statutory provisions, 571 et seq.
See Winding up Index, title Contributories

SHAREHOLDERS
How created, 109 et seq.

By subscription to memorandum of agreement on incorpora
tion. 110 111

By subscription and allotment, 110 
By transfer, 110 
By inheritance, 110 
By estoppel, 110 

Joint, 110 
Corporation as, 110 
Infant, 110

Repudiation by, 110 
Liability of, 110 

Alien, 111
Subscribers to memorandum, 111

Liability without allotment, 111 
Cannot repudiate for misrepresentation, 111 
Release by material alteration after signature, 111 

Rights of, 1 
Set-off by, 122
See Winding up Index, title Contributories 

SIGNATURE, authority presumed, 242 

SIMILARITY in names, 338

SLANDER, action for will not lie for statements made at meeting, 
when, 183

SOLICITORS
Should not act for promoter and company, 60 
When promoter, 56 
Costs, payment when ultra vires, 58 

Liability of promoter for, 58

SPECIAL ACTS 
Canada, 51 
Ontario, 25
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SPECIFIC CHARGES take priority over floating charge, 278 
SPECIFIC PERFORMANCE of agreement to subscribe for debentures, 275 

SPECIAL MEETING. See Meetings

STATUTE OF LIMITATIONS
Claims for dividends barred when, 158 
Directors’ acts, 198 
Calls, see Calls 
Auditors, see Auditors

STATUTES
Repealed by present Ontario Co.’s Act, 21, 602 
See Acts

STATUTORY MEETING, see Public Companies

SUBROGATION, Right of where ultra vires loan, 271
SUBORDINATES are not promoters, 55

SUBSCRIPTION AND ALLOTMENT. 110 
See Shares

SUBSCRIPTION not binding unless copy of prospectus received by 
subscriber, 77-78

SUBSTITUTION of valid for invalid security, 272

SUMMARY ANNUAL, see Annual Returns

SUPPLEMENTARY LETTERS PATENT, 337, 562 
For creation of preference shares, 123

SURETYSHIP, contract of express power necessary, 237

SURRENDER OF SHARES, 148 150
Must be a statutory authority for, 148 
No authority for, under Ontario Co.’s Act, 148 
When justified, 149
When may be made as compromise, 148, 140

Only when contract respecting shares is in dispute, 149 
Cannot effect past liability. 149 
When transfer may operate as, 149

TAXES, see Winding up

TENANT for life and remainderman, rights to profits, 158 

TIME for calls, 133, 134, 138 

TORTS, company liable for, 297

TRADING COMPANIES
Seal not necessary in, 243 
May borrow, 266

TRANSFER OF DEBENTURES, see Debentures

TRANSFER OF SHARES, 110, 159-172 
When valid, 159 
Usual method of, 159 
In blank, 159-160 

42—company law.
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Tbansfeb of Shakes—Continued 
Registration necessary, 159

But not in respect to mutual rights of transferor and trans
feree, 100

To man of straw, 100
To trustee for company illegal, 161
Forged, 101

Rights of inoperative as against rightful owner, 101 
Precautions against 101 
Rights of innocent transferee under, 101 
Rights of company under, 101 
Liability of company under, 101 

By infants, 102 
When dividend included, 102 
After winding up (see WINDING UP), 102 
Restrictions on, 102 et seq.

Invalid as against purchaser without notice, 102 
Cannot prevent transfer of paid up shares, 102 
Must la- reasonable and not oppressive, 103 

Must be registered by directors unless Special circumstances, 162, 103 
Mandamus compelling entry of, 103 
Entry of, 103 
Registration of, 159

Vendor not lamnd to procure, 103-104 
But must not impede, 104 

Measure of damages, 104 
Company has reasonable time for, 104 
Delay of company, effect of, 104 
What is sufficient, 104
Right of purchaser to where no certificate formally issued, 164 
Shareholder not estopped by, 105 

Transmission of on death, 105 
Vest in personal representative, 105

All executors must join in transfer of, 165
Probate or administration must be guaranteed before transfer, 165 

Different transferees when priority governs, 105 
Prior rights under, 100

TRANSFER may operate as surrender, 149 
TRANSFER of debenture stock, 270 
TRANSMISSION of shares on death, 105 
TRAVELLING EXPENSES of directors, 224 
TREASURY SHARES, 109 
TRESPASS, company liable for, 297 
TRUSTEE, company a, where ultra vires borrowing, 271
TRUST COMPANIES, 598 et seq.

See Companies Act, Ontario
TRUST DEED for debenture stock, 276 
TRUSTEES AND AGENTS, directors are, 190 
TRUSTEE for company, transfer to illegal, 161 
“TWO-THIRDS in value,” meaning of, 269
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TRUSTS, company not bound to see to the execution of, 575
ULTRA VIRES, 92 96 

Doctrine of, 1)2 
What contracts are, 92 
Protection to bona fide third parties, 92, 93 
Contracts, company not liable on, 93 
Must account for benefits received, 93 
Executory contracts cannot be enforced, 93 
Defence of who may set up, 93
Unanimous consent of directors or shareholders will not validate, 94 
Contract consent judgment on of no effect. 94 
Benefit to company no effect upon, 95, 230 
Illustrations of, 95. 90
Commencement of business without certificate of Provincial Secretarv.

90, 97 9
Borrowing, 272

Money used by company, 272 
Security in hands of bona fide holder. 272 

Ultra vires contracts wholly void, 230
UNCALLED CAPITAL, charge on, 295 

See Debentures

“UNDERTAKING,” inference from, 279 
Charge on, see Floating Charge

UNCLAIMED DIVIDENDS, see Winding up

UNDERWRITING. 117 
Meaning of, 117 
Method of. 117 
Offer for, 117

Must be accepted, 117 
Irrevocable, 117 
Additional, 118 

Agreement for, 118
Distinguished from agreement to sell shares, 118 
Specific performance of, 118

Not decreed if in respect to debentures, 118, 119 
But is decreed in respect to shares, 119

UNDUE PREFERENCE, see Winding up 
USE and occupation of land, 244 

VACANCIES in board, how filled, 220 

VENDOR, meaning of, 80-82 

VENDOR’S LIEN, 208 

VERBAL CONTRACTS, see Seal 

VOIDABLE CONTRACT, see Rescission

VOTING POWER as shareholder may be exercised to ratify contract 
between director and company, 199

VOLUNTARY WINDING UP, see Winding up

VOTES, debenture stock holders have none, 277
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VOTE, light of purchaser to, when past calls unpaid, 147

VOTING AT MEETINGS 
One share one vote, 184 
Rights of preferred stock holders, 184 
Motive of shareholders casting immaterial, 184 
Shareholders may contract to cast in certain manner, 185 
Jurisdiction of court over, 185 
Purchase of shares to increase power of, 185 
Shareholder has no right to if in arrears, 185 
Injunction respecting, 185

WAGES OF EMPLOYEES, liability of directors for, 216 

WAIVER CLAUSE, see Prospectus 

WAREHOUSE RECEIPT, see BORROWING 

WARRANTY, implied of directors, 272 
WINDING-UP ORDER, effect on floating charge, 270 

WINDING UP
See Separate Index, Winding up, pp. 661 et seq. 

WITHDRAWAL OF APPLICATION for shares, 112
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ABUSE of process by petition, 379 

ACKNOWLEDGMENT of insolvency by company, 351 

ACT
Application of, 347-357

To what companies, 354 et seq.
Interpretation of, 347-349 
Effect of upon foreign companies, 355 
Examples of companies within, 350 
Petition must be strictly within, 350

ACTS, see Statutes

ACTIONS
After winding-up order, 390 
Against foreign assets, 390 
Costs of, 486, 480

When preferred, 480
Contributories against, see Contbibutories 
Liquidator bringing and defending, 413-418 

Costs of, 413-415
Security for costs of, not liable to give, 410 
Must give discovery in, 410
Officer of company cannot be examined for discovery in, 416 

Lies for maliciously launching petition, 359, 378 
Not to be commenced or proceeded with after order made, except on 

leave, 388
Application for leave, 388 
What to be shewn on, 389 

Right of debenture holders to bring, 498 
Stay of proceedings in, 383, 384 

Application for, 383, 384 
Court’s jurisdiction over, 383, 384 
Foreign, 383, 384 
Security for costs on, 385

ADMINISTRATION
Proceedings in winding up analogous to, 348

AFFIDAVITS
Before whom to be made, 534
In support of petition, by whom to be made, 303
Judicial notice to be taken of seal of person before whom made, 534 
Filing of, 304 
Service of, 365

ALLOTMENT, see Contributories
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AMENDMENT
Of petition. 370. 377 
Of pleadings and proceedings, 528

AMENDING statute, 545

APPEALS
From single judge, 508-511

Leave of High Court judge required, 500, 510 
No appeal from order giving or refusing leave, 509 
No appeal to Divisional Court, 509 
Practice in, 511 
Time for, 511
To Court of Appeal, 509, 510 
When lies, 508 

From Master. 508-510 
Costs of, 509 
No leave required. 509 

To Court of Appeal, 508-511 
Practice on, 511 
Time for, 511 
When lies, 508, 509 

To Supreme Court, 511, 512
In North-West Territories from single judge by leave, 511 
In Ontario from Court of Appeal, 511

By leave of judge of Supreme Court, 511 
From appointment of liquidator, 401 
From Master’s order on liquidator’s bond, 404 
From order refusing leave to sue, 389

APPLICATION of Act, 349-357
ASSETS OF COMPANY

Costs payable by liquidator, first charge on, 504 
Distribution of, 490, 503, 504 

Manner of, 504
Lien on, not disturbed by liquidator, 410 
Possession of. liquidator must take forthwith, 410 
Sale of, by liquidator, see Liquidator, Powers of 
Vested, not in liquidator, 409

ASSIGNEE OF DEBT 
May petition, 3fi0

But assignment must not be made for sole purpose of, 300

ASSIGNMENT for benefit of creditors
When ground for winding up, 352, 371-377 

Must be alleged in petition, 352

ARREST
Of directors, officers or employees may be ordered in certain cases, 517 

ATTACHMENTS
Of debts owing to judgment debtors, 510
Money realized under, must actually be paid over before commence

ment of winding up, 303 
“Put in force.” meaning of, 393 
Void after winding-up order, 392

BANK BOOK
Of liquidator, production of must be noted in minutes, 535 
To be produced by liquidator, when, 480
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BANKS. WINDING UP OF. 357. 530. 537
Dividends reservation of to cover circulation, 537 
Liquidator, how appointed, 530, 537 

Duties of. 537
Meetings of shareholders and creditors, 530 

Voting at, how regulated, 530 
Notice to holders of bank notes how given, 537 
Order for. when made, 530 
Petition for, by whom to be made, 530

BILLS OF EXCHANGE, powers of liquidator respecting, 421 
BOOKS

Destruction, mutilation or alteration of, liability of person making, 532 
Of company, lien on, 410
Of company, primft facie evidence when, 533, 534 
To be kept by liquidator, 480

BREACH OF TRUST, see Misfeasance

BUILDING SOCIETIES, 357

BUSINESS, company must cease to carry on after order made, 380 
CALLS

On contributories, 471. 472
Considerations governing, 472, 473 
Discretion of Master, 472
Override contract to pay for shares by instalments, 472 
Specialty debt, 467 
When to be made, 472

Shareholders whose shares forfeited liable for unpaid calls, 407
CESTUI QUE TRUST

Not liable as contributory, 408

CHATTEL MORTGAGE ACT
Liquidator not purchaser within meaning of, 409

CLAIMS, see Creditors

COLLATERAL AGREEMENT, see Contributories 

COLLATERAL SECURITY
Transferee holding shares not liable as contributory, 408

COMMENCEMENT OF, winding up. 354 
Transfers of shares after, 387, 388

COMPANY
Acknowledgment of insolvency by, 351 
Actions against foreign assets of, 390 
Assets of, 503, 504
Assets of, not vested in liquidator, 409
Assignment for benefit of creditors by, when ground for winding 

up, 352
Business must cease to carry on. after order made, 380
Contributory’s right to sue in name of, 413
Costs of. opposing petition. 375
Disputing insolvency. 382, 383
Investigation of insolvency of. 382, 38Î
Examples of, within Act, 350
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Company—Con tinned
Defect» in organization of, no defence to contributory, 408 
Foreign, effect of Act upon, 355
Guarantor of debt of. cannot petition before debt paid, 302 
Lien on asset» of, not disturbed by liquidator, 410 
Liquidator must take possession of assets of, forthwith, 410 
May act ns liquidator, 407

Security not required from, in certain cases, 408 
May petition to wind up another, 301 
Meaning of trading, 348 
Ontario, within Act only if insolvent, 358 
Payments to, after winding up, 387
Property of, in custody of court if liquidator not acting, 433 
Restoration to former status, 385 
Status of, during winding up, 385-387 
To what. Act applies, 354 et seq.
Unable to pay debts ns they become due, when deemed, 350, 352 
When deemed insolvent, 349-354

COMPROMISES by liquidator, 420-430 
Must be with approval of court, 420 
Principles upon which court exercises discretion, 427 
Procedure in, 427 et seq.
With debtors and contributories, 420 et seq.
With creditors, 430

CONTRACTS
Fraudulent, 505-508 
Obstructing creditors, 505, 500 
To take shares, see Contbibitobies

CONSENT
Of company order not made on, unless insolvency shewn, 374 

CONSIDERATION
For shares court cannot inquire into, 404, 405 
Illusory, 404 
Failure of, 405

CONTEMPT
Interference with possession of liquidator, 409 
Liability of newspaper for, 379

CONTRIBUTORIES
Action against, 443 et seq.

Costs of, 443 
Defences to, 443-408

Classification of, 444 
Onus on liquidator, 444 

How satisfied, 444 
Procedure in, 443

Adjustments of rights inter se, 475, 470 
Calls upon, 471-473

Considerations governing. 472, 473 
Cannot set off debt due him by company, 471 
Discretion of Master, 472
Override contract to pay for shares by instalments, 472 
Specialty debt, 407 
When to be made, 472

Cannot acquire debts for the purpose of set-off, 508 
Cestui que trust, not liable as, 408 
Compromise with, by liquidator, 420-430
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Contributories—Continued 

Defences, 444 et seq.
Defects in organization, no defence, 408 
No binding contract, 445-459

No acceptance of offer, 450-450
Acceptance how constituted, 450, 451 
Estoppel, 452, 450 
L -85 allotted than applied for, 450 
Must be proper allotment, 451-454 
Notice of allotment, 454-450 

No offer, 440 et seq.
Principles governing, 440
Need not be in writing, 440
May be assumed from conduct, 440-449
By agent, 447
By signing memorandum of agreement, 447 

No allotment necessary, 448-449 
Offer accepted with condition attached, 459

Unless shareholder assents or acquiesces, 459 
Offer subject to condition not fulfilled, 457-459

Distinguished from collateral agreement, 457, 458 
Offer withdrawn la-fore acceptance, 450, 457 

Cannot be withdrawn if under seal, 450 
Must be withdrawn before notice of allotment posted. 450 

But company must make some favourable response, 450 
Shares forfeited before winding-up order. 400, 407 

Shareholder liable for unpaid calls, 407 
Shares paid for in full, 401, 400 

By property, 403-400
And court cannot inquire into consideration, 404. 405 
Illusory consideration, 404 
Failure of consideration, 405 
Jurisdiction of Master, 405 
Effect of not filing prospectus on, 400 

By services, 400 
By set-off of debt, 403 
Company cannot purchase, 402 
In cash, absolute defence, 401

But holder liable if received at discount, 401-403 
But apparently not if company has surplus assets equal 

to discount, 402
Bona fide transferee without notice not liable, 408 

Shares transferred, 459, 401, 408, 409
Irregular before winding up no defence, 400 
Past members not liable, 459 
Transfer what suffices for, 400 

Subscription induced by fraud, etc., no defence. 444, 445 
Unless rescission asked by action or counterclaim, 445 

Or contract repudiated before winding up. 444 
Distribution of profits among, earned in liquidation, 470 
Distribution of surplus among, 470
Entry or non-entry of transferee’s name in company’s books not 

conclusive. 407
Equitable mortgagee not liable as, 408 
Fraudulent transfer of shares hv, 409 
Insolvency of, 470 
Liability* of, 442 408 

Nature of, 409, 470
Liable to liquidator, not to creditors, 481 
List of, how prepared, 438

Distinction of persons in, 438
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Contributories—Continued 
Meaning of, 348
Past members not liable as, 469
Right to sue in company's name, 413
Transferee holding shares as collateral not liable as, 468
Trustee liable as, 468
Trustee, etc. as, liable to deliver over to liquidator property of 

company, 470
CONVEYANCES gratuitous, 505 
COSTS

Of actions after winding-up order, 390 
Of actions, ranking of, 485, 480 
When preferred. 486 
Of appointment of liquidator, 401 
Of contested claims. 496 
Of liquidator’s solicitors, how ranked, 425 

Personal liability of liquidator for, 426 
Payable by liquidator first charge on assets, 504 
Of petition, 374-370

Rank before liquidator’s remuneration, 375 
Of company opposing, 375 
Of second, when allowed, 375, 370

COURT
Amendment of proceedings may be allowed by, 528 
Before what, petition to be brought. .302, 363 
Cannot inquire into consideration for shares, 464, 465 
Company’s property in custody of, when liquidator not acting, 433 
Discretion of, in granting or refusing order, 371-374 
Discretion of, in appointment of liquidator, 401 

Appeal from order, 401 
In different provinces auxiliary, 528 
Is Dominion Court ad hoc, 528 
Jurisdiction over petition. 371
Jurisdiction analogous to that in administration actions, 348 
Liquidator is officer of, 413
Liquidator’s acts subject to approval of, 411. 412

Principles upon which court acts in giving approval. 413 
May appoint solicitor and counsel to represent classes, 629 
May make order referring winding up to Master, 514 

Appeal Ilea from Master to écart, 50S-414 
May order arrest of directors, officers or employees in certain cases, 517 

Proceedings in, 517
May order examination of officers of company and others, 517, 518 

Attendance of, how obtained, 518 
Procedure In, 518
Refusing to answer guilty of contempt, 533 

Order of how enforced in any province, 528 
Procedure in, 528 

Order of deemed judgment, 516
Enforceable in same manner ns ordinary judgment. 516 
Equitable execution under. 516 
Examination of judgment debtors allowed. 516 

Order of. enforced by court of another province on production of 
certified eopy, fififi

Powers of. conferred by Act are in addition to general powers, 529 
Creditors preferred by in case of conflict, 529 

Powers of, exercised by judge in Chambers. 513 
Proceedings in. may be transferred to court in any province, 528 

Manner of, 528
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COURT OK APPEAL, see Appeals 

COUNSEL
May be appointed by court to represent classes, 529 
Classes represented bound by acts, 529 
Servie •» of papers on good service of classes represented, 529 
Costs of, 529

CREDITORS
All classes of, represented by liquidator, 410 
Claims of, 480 et seq.

Ascertained how, 482 
Assignee of claim, 448, 480 
Bills of exchange, 483 
Cannot be altered after winding up, 489 
Cannot be recovered against contributory, 481 
Commission on future profits, 483 
Contingent, 484 
Costs of proving, 481 
Costs of action, 485, 480 

When preferred, 480 
Crown entitled to no priority, 487 
Debentures, 488

Rules respecting (and see Debentures), 488 
Debenture holders, 483 
Directors’ remuneration, 480 
Disputing, 495 et seq.

Procedure in, 495 
Costs of, 490

Filed by certain date, 494 et seq.
What notice to be given, 494 
Not barred if filed after time limited, 494 

For accelerated rent, 485 
For breach of trust, 483 
For damages for breach of contract, 483 
For taxes no priority, 487

Except for period after winding up, 487 
Right to prove for, how determined, 487 

Governed by law where contract made, 487 
Interest on, 482, 483 
Jurisdiction of Master over, 483 
Manner of proof of, 481 
Proving, 480, 481 
Proving by shareholders, 481 
Ranking for when purchased at discount, 485 
Ranking when filed after partial distribution of assets, 497 
Rank pari passu, 490 
Set-off, 491-494

Against debt incurred by liquidator, 493 
Must be mutuality, 491, 493 
Not allowed against calls. 491 
Not allowed against judgment for misfeasance, 493 
Ontario Companies Act. effect of. on, 494 
Right to obtain by assignment, 493 
What may be set off, 492 e 

Solicitor, 480
Statute of Limitations, 483 
Subscription to reserve fund, 487 
Trustee, 484 
Under guarantee, 484
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Cbeoitobb—Co ntinucd 
Claims of—Continued

Under hire receipt note, 482 
Under indemnity, 484 
Under lien, 482
Unpaid stock held by company, 484 
Wages, who entitled to preferred claim for, 490 

Winding-up order as notice of dismissal, 490 
Compromise with, by liquidator, 428-432 
Distribution of assets among, 497 
Executor of, may petition, 301
On unmatured claim, quaere whether, can petition, 361
Equitable, may petition, 300
How represented by liquidator, 418
Liability of liquidator to, 490
Liens of, 501, 502

Cannot be created by execution, 501
Cannot be created by attachment unless money paid over, 501, 502 
Costs of first execution preserved, 502
When seizure made bv sheriff before winding-up order, 502 
When claimed by solicitor, 502 

Meaning of, 349 
Meetings of, 470-480 

Chairman at, 479 
For the purpose of compromise, 479 
Liquidator must produce bank hook at, 480 
Liquidator not bound by directions of, 477 
Notice of, 477
Powers of dissenting minority, 477 
Right » vote at, 478. 479
Those not attending after notice bound by actions of others, 477 
When culled, 470

Petition nay be brought by, see Petition 
Right to sue in company’s name, 413 
Secured. 497-502

Alternatives of, 498 
Amendment of proof by, 499 
Amount to be proved for, 499 
Application of money realized by, 499 
Costs of, 499 
Debenture holders, 498

Right to bring action, 498 
Definition of. 497
Foreclosure by, jurisdiction of court over, 499 
Holder of guarantee, 499 
In case of joint debt, 499 
May petition. 360 
Realization of security bv. 498 
Receiver appointed bv. 498 
Redemption of security by liquidator, 500 
Retention of security by. 499-501 
Under execution, 500, 501 
Under negotiable instruments, 500 
Und< r mortgage of ships, 500, 501 
Under mortgage of real property, 500, 501 
Under registered judgment binding real property, 500, 501 
Valuing security, 497-601 
Who are, 497 

See Liquidatob, 503
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DAMAGES
For breach of contract, creditor claiming, 483 
For breach of trust, 483
Measure of, in misfeasance cases, see Misfeasance 

DEATH of petitioner, 365

DEBENTURE HOLDERS
May petition, 360 
Right to bring action, 498 
Receiver appointed by, 498 
Rules respecting, 488

DEBT
Petition is proper mode of enforcing just, 359 

But not if disputed, 360 
Assignee of, may petition, 360

But not if assignment made for sole purpose of, 360 
Demand for, 353 

Service of, 353
Transfer of in contemplation of insolvency, 508
Acquisition of, by contributory for the purpose of set-off not allowed, 

508
Or by debtor, 508

Unable to pay as they become due, when company deemed, 350, 352 
DEBTORS

Compromise with by liquidator, 426
DEMAND FOR DEBT, 353 

(See Forms)

DESTRUCTION, mutilation or alteration of company’s books, liability of 
person making, 532

DIRECTORS
Powers of, cease on liquidator’s appointment, 408
Fiduciary relationship, ceases on liquidator’s appointment, 408
Claims as creditors, 486
May purchase assets from liquidator, 421
Misfeasance of. see Misfeasance
May be prosecuted. 532
Not complying with court’s orders guilty of contempt, 533 
Not, giving information required guilty of contempt, 533

DISCRETION OF COURT in granting or refusing order, 471-474

DISSOLUTION OF COMPANY
After, new winding up not granted unless for a fraud, 377

DISTRESS
For rent, see Rent
For taxes, see Taxes
Void after winding-up order, 392

DIVIDENDS
Declared by liquidator may be attacked, 503 
Directors liable for, paid out of capital, 522 
Unclaimed, left on deposit, 531 
Paid to Minister on expiration of three years, 531

DIVISIONAL COURT, see Appeals
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EMPLOYEES
Not giving information required guilty of contempt. 533 

ENTRY
Of transferee’s name in company’s books not conclusive. 407

EQUITABLE CREDITOR 
May petition, 300

EQUITABLE MORTGAGEE
Not liable as contributory. 408

ESSENTIALS
Of petition, 305

ESTOPPEL
See Contbibutobies

EVIDENCE
Books of company prima facie evidence when, 533, 534 
In support of petition, 303, 304

EXAMINATION
Of officers of company and others may be ordered, 617, 518 

Attendance of. how obtained, 518 
Examination, how conducted, 619 
Procedure in, 518 
Production of papers at. 518 
Refusing to answer guilty of contempt, 533

EXECUTIONS
As ground for winding up, 352
As securities, 500, 501
Costs of. of first execution preferred, 502
“Put in force,” meaning of, 303
Restrained, 393
Void after winding-up order, 302 et seq.
When seizure made by sheriff before winding-up order, 502

EXECUTOR
Of creditor may petition, 361

EXPENSES OF LIQUIDATION 
Rent. 395 
Taxes, 396 
See Liquidatob

FILING
Of claims, see Cbeditobb, 494 
Of petition. 364 
Of affidavit in support, 364

FORECLOSURE, 499

FOREIGN ASSETS
Of company, actions against restrained, 390

FOREIGN COMPANIES 
Effect of Act upon, 355

FOREIGN ORDER
Not a bar to order here, 378
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FORFEITURE OF SHARES
Effect of on contributory’s liability, 460, 407

FORMS
Advertisement for creditors, 494 
Advertisement for sale, 423
Affidavit of contributory with view to compromise, 427
Affidavit in support of petition, 369
Affidavit proving claim, 489
Affidavit of liquidator leading to call, 473
Affidavit of liquidator on passing accounts, 435
Affidavit of liquidator recommending compromise, 428
Affidavit of liquidator stating value of assets, 404
Affidavit of liquidator verifying list of contributories, 439
Appointment of liquidator’s solicitor, 420
Agreement with contributory for compromise, 428
Bond of liquidator, 404
Contributory’s defence, 441
Contributory’s objections, statement of, 441
Demand for debt, 354
List of contributories, 439
Misfeasance summons, 520
Notice disputing creditors’ claims, 495
Notice of appointment of liquidator, 402
Not'ce of hearing of petition, 309
Notice of passing liquidator’s accounts, 434
Order appointing lio- 1 itor, 402
Order approving coi j 4 omise, 430
Order calling meeting of creditors and shareholders, 477
Order discharging liquidator, 437
Order dispensing with notice to creditors, etc., 527
Order for payment of call due before winding up, 471
Order for winding up. 379
Order of reference, 379
Order for payment of calls, 474
Order for call, 474
Order giving liquidator leave to borrow, 424
Order giving liquidator leave to carry on business, 422
Order giving liquidator liberty to sell. 422
Order giving liquidator leave to sue, 421
Order giving liquidator leave to defend. 422
Order giving leave to proceed with action, 392
Order made on misfeasance summons, 527
Order made on passing liquidator’s accounts, 430
Order removing name from list of contributories, 442
Order sanctioning call, 474
Order staying winding up and restoring company to former status, 380
Order to contributories to shew cause, 440
Petition to wind up, 300
Proxy for meetings, 480
Report settling list of contributories, 441

FRAUD
On creditors, 505-508 
Presumption of, rebuttable, 500

FRAUDULENT CONTRACTS, and preferences, 505-508

GARNISHING ORDER
Person obtaining, against company cannot petition. 361

Unless judgment obtained in garnishing proceedings, 361
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GARNISHMENTS
Of debts owing to judgment debtors, 516

GRATUITOUS CONVEYANCES, 505
GROUNDS FOR WINDING UP, 349 354, 357-374 

Acknowledgment, 631
Assignment for benefit of creditors, 352, 371-377 
Executions, 352
Inability to pay debts, 350, 352 
Just and equitable doctrine, 358

GUARANTEE
Holder of, a secured creditor, 499

GUARANTOR OF COMPANY’S DEBT 
Cannot petition before debt paid, 362

HIRE RECEIPTS, see Creditors, 482

INSOLVENCY, 349 354
Acknowledgment of, by company, 351 
Company disputing, 382, 383 
Investigation of, 382, 383 
Of contributories, 470
Order not made on consent of company unless shewn, 374
Payments made in contemplation of, 507
Transfer of debts of company in contemplation of, 508

INSOLVENT
Company when deemed, 349-354 
Ontario companies within Act only if, 358
When company deemed unable to pay debts as they become due, 350- 

352

INSPECTION
Of books and papers may be ordered, 519 

INSPECTORS
Cannot purchase assets from liquidator, 431 
May be appointed to assist liquidator, 430, 431 
Occupy fiduciary position, 431 
Remuneration of, 433

INSURANCE COMPANIES, other than life, winding up of, 357, 542-544 
Assets how distributed, 544 
Deposit with Minister, how applied, 542 
Insolvent, when deemed, 542
Liquidator must report to superintendent of insurance, 544
Liquidator’s statement prepared by, 542, 543
Notice to creditors, how given, 543. 544
Policies, how ranked when cancelled, 543
Policy not accrued, how ranked, 542, 543
Re insurance, 643
See Life Insurance Companies

INTEREST, see Creditors 

INTERPRETATION OF ACT, 347-349 
INVESTIGATION OF INSOLVENCY, 382, 383

JUDGE IN CHAMBERS
Exercises power of court under Act, 513
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JUDGES
May make rules for proceedings, 631

JUDGMENT
As security, 500, 501 
Order made by court has force of, 516 

See Court

JUDGMENT DEBTORS
Attachment and garnishment of debts owing to, 616 
Examination of, 616

JUDICIAL NOTICE
To be taken of seal of officer taking affidavit, 634

JURISDICTION OF COURT
Analogous to that in administration a lions, 348 
Generally, 371 
Over actions, 383

Foreign actions, 384 
See Court

“JUST AND EQUITABLE” DOCTRINE, 358 
LIEN

Holder of, may petition, 360
Not valid on certain books of company, 410
Of creditors, see Creditors, 501, 502
Of solicitor, see Solicitor, 410, 602
On company’s assets, not disturbed by liquidator, 410

LIFE INSURANCE COMPANIES, winding up of, 357, 638-541 
Deposit with Minister under Insurance Act, how applied, 538 
Liquidator must report to superintendent of insurance, 540 
Liquidator, duty of, 539, 540

Statement to be prepared by, 540 ,
To be filed with superintendent of insurance and published in 

Gazette, 540
And mailed to creditors, 540 

Notice to creditors, how given, 541 
Order for, when made, 538
Policy accruing due after winding-up order, how ranked, 540 
Policy holders in Canada, what entitled to, 539 

Valuation of policy of, 639
Policy holder, when may rank as creditor after cancellation, 539 
Re-insurance, 540

LIQUIDATOR
Additional, appointment of, 398 
Affidavits may be sworn before, 534 
Appointment of, 396-402

When and how made, 397-400 
Upon notice, 397, 399 
Rules for, 400, 401 
Costs of, 401
Discretion of court in, 401 
Appeal from, 401

Assets not vested in, 409
Bank book, production of must be marked in minutes, 635 
Books to be kept by, 480 
Classes represented by, 417-419

43—COMPANY LAW.
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Liquidator—Con tinned
Company may act as, 407

Security not required from, in certain cases, 408 
Compromise by, 420-430

With debtors and contributories, 420 et seq.
With creditors, 430

Must be with approval of court, 420
Principles upon which court exercises discretion, 427
Procedure in, 427 et seq.

Creditor, contributory or shareholder, may attack a claim filed with, 
503

Or dividend declared, 503 
Procedure in, 603 
Costs of, 503

Deposit of company’s money by, 433 
Director’s powers cease on appointment of, 408 
Discharge of, 434

Procedure in, 434-437
Duty of, to take possession of all assets forthwith, 410 
Duty of, to prepare list of contributories, 438 et seq.
How, represents creditors, 418 
Inspectors may be appointed to assist, 430, 431 

Remuneration of, 433 
Occupy fuduciary position, 431 
Cannot purchase company’s assets, 431 

Is officer of court, 413, 529
Is subject to summary jurisdiction of court, 629
Liability of, 403, 410

Appeal from order made by Master, 404 
May lose rights by laches, 413 
May petition to wind up another company, 302 
Misfeasance of, see Misfeasance 
More than one, 398

Powrtrs of, how exercised, 398 
How appointed, 398 

Must act impartially, 414
Must be descrit>ed as liquidator of company, 512 
Not acting, company’s property in custody of court, 433 
Not complying with court’s orders guilty of contempt, 533 
Penalty on, in case of failure to deposit moneys in barik after final 

winding up, 533 
Position of, 417-419 
Production of bank book by, 480 
Provisional, appointment of. 399, 406, 407 

Carrying on business, 407 
Powers of, 406, 407 
Security to be given by, 407 

Powers of, 411-430
Approval of court, subject to, 411, 412

Principle upon which court acts in giving approval, 413 
Bills of Exchange, 421 
Bringing and defending actions, 413-418 

Costs of, 413-415
Security for costs, liquidator not liable to give, 416 
Must give discovery in, 416
Officer of company cannot be examined for discovery in, 416 

Carrying on company's business, 419 
With leave of court, 419 

When granted, 419
Liability under Workmen’s Compensation Act, 419
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Liquidator—Continued 
Powers of—Continued

Exceed company's in same cases, 418 
Exceed mortgagees’ receiver, 418 
Sale of company’s assets, 419

Agreement to purchase on basis of unascertained claims, 
validity of, 421 

By auction, 420
By tender, 420 e
By what principles governed, 419-421 
Directors may purchase, 421 
In name of company, 423 
Inspector cannot purchase, 431 
Liquidator cannot purchase, 421 
Qurere, if liquidator’s partner can purchase, 421 

When exercised without intervention of court, 430 
Purchaser within meaning of Chattel Mortgage Act not regarded as, 409 
Possession of, interference with, a contempt, 409 
Quiere, if liable for misfeasance, 414 
Removal of, 408

“On due cause,” meaning of, 408, 409 
For what reasons, 409 

Remuneration, 431-433
Principles governing, 431, 432
Premium on bond for security cannot be included in, 432 
The same for several as for one liquidator, 432 
Ranks after petitioner’s costs, 375 

Represents all classes of creditors, 410 
Resignation of, 408 
Security to be given by, 402-406 

Costs of, 403 
Decided by Master, 402 
Rules respecting, 403 
How given, 403 

Solicitor of, 424-420
Appointment of, 424-420 
Must be independent, 424 
Must not be liquidator’s partner, 425 

Costs of, how ranked, 425
Personal liability of liquidator for, 426

MASTER
Cannot adjudicate on fraudulent preference, 515 
Cannot grant rescission of contract, 515 
Decides security to be given by liquidator, 402, 403 
Discretion of, over calls, 472
Jurisdiction of, in case of shares paid for by property, 465
Jurisdiction of, over creditor’s claims, 483
May order security for costs. 515
Winding up may be referred to, 514
Powers of, 514, 615
See Appeals

MECHANICS’ LIEN
Holder of, a secured creditor, 499

MEETINGS
Of shareholders, and creditors, 476 
See headings Shareholders, Creditors

MEMORANDUM OF AGREEMENT
Person signing liable without allotment, 447 
See CÔNTRIBUTORIES
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MISFEASANCE OF DIRECTORS, officers, liquidator, etc., 619-527 
Application of Trustee’s Relief Act, 622 
Breach of trust, 622 
Directors, liability of, 624 et seq.

For accepting remuneration not entitled to, 626 
For allowing improper transfer, 625 
For bonus shares though transferred, 524 
For excessive payment to contractors, 525 
For negligently signing cheques, 525 
For presents indirectly accepted, 525 
On bonus stock, 625 
For rigging market, 625 

Dividend paid out of capital is act of, 522 
Directors liable for, 522 
But have recourse against shareholders, 522 

Fraud not essential, 521 
Liquidator’s liability for, 414 
Meaning of, 521 
Measure of damages in, 523 
Must be more than non-feasance, 521 ,
Must have caused loss to company, 521 
Negligence, 522
Present of qualification shares from promoter, director accepting 

liable for, 523 
Proceedings in, 520, 527
Proceedings must be taken under section and not by action, 525 

Formal objections to cannot prevail, 520 
Procedure in, 520
Promoter when liable on sale of property to company at over 

valuation, 523, 524 
Contract must first be rescinded, 524
When letters patent provide for purchase at fixed price, 524 

Secret profits made b^ director, act of, 522, 623 
Section creates no new rights or liabilities, 520 
Set off not allowed against order made, 522 
Solicitor prima facie not within section, 622 
Test to be applied, 521 
What amounts to, 522
What care to be exercised by directors to avoid, 521 

MORTGAGEE equitable, not liable as contributory, 468 

MORTGAGES, 500, 501
When summary jurisdiction of court may be exercised respecting, 530 

NEGLIGENCE, see Misfeasance 

NEGOTIABLE INSTRUMENTS, when a security, 500 

NEWSPAPER, liability for contempt, 379 

NOTICE
Of appointment of liquidator, 397-400 
Of petition, 362 and 365
To creditors, contributories and shareholders, court may make 

order dispensing with, 527

NOTICE OF ALLOTMENT, see Contbibutohies
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OFFICERS
May be prosecuted, 532 
Misfeasance of, see Misfeasance
Not complying with court’s orders guilty of contempt, 533 

ONTARIO
Companies incorporated by, within Act only if insolvent, 358

ONTARIO ACT, winding up under, 546 557 
Notes on.

Application of Act, 546
Insolvency, compulsory order under, cannot he made for, 546 
Voluntary liquidation, applies only in case of, 540 

Statute, 547-557
Contributory, death of, 547 
Contributory, liability of, 547 
Voluntary winding up, 547 et seq.
Expiry of charter, 547
Resolution to wind up, 547
Commencement of winding up, 547
Businco • be suspended, 547
Notice of winding up to he given, 547
Actions and proceedings to he stayed, 548
Consequences of winding up, 548
Assets to be divided, 548
Salaries and wages, 548
Liquidator, appointment and powers, 548
List of contributories, 548
Contributories, calls on, 540
Liabilities, payment of, 549
Costs and expenses, 549
Liquidators, general powers, 549

Actions, bringing and defending, 549 
Carrying on business, 549 
Selling assets, 549 
Signing deeds, etc., 549 
Notes and bills, 549 
Administering estates. 549 

Inspectors, appointment of, 550 
Moneys to be deposited in bank, 550 

Joint deposit account, *150 
Bank book to be produced, 550 

Meetings of company during winding up, 551 
Vacancy in office of liquidator. 551 
Assets distributed after time fixed, 551 
Creditor’s claim, compounding, 551 
Debtors and contributors, compounding with, 551 
Assets, sale of for shares and cash, 552 

Shareholders may object. 552 
Shareholders may be bought out, 552 
Arbitration for amount paid shareholder, 552 

Master in Ordinary or local master, order by, 552 
Appeal to judge of High Court, 552 
Winding up under order of court, 553-557 

Voluntary winding up, 553 
When proceedings have been taken, 553 
Contributory, application by. 553 
Charter forfeited or revoked, 553 
Application, who may make, 553
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Ontario Act, winding up under—Continued 
Statute—Continued

Commencement of winding up, 653 
Power of court. 553 
Liquidator appointed by court, 653 
Removal of liquidator, 553 
When no liquidator appointed, 553 
Procedure under order, 554 
Meeting of shareholders by order, 554 
Assets to be transferred to liquidator, 554 

Inspection of books and papers, 554 
Examination before court or liquidator. 554 
Directors or officers order to repay, 554 
Contributory may take action by leave of court, 555 
Power of court, general, 555 
Staying proceedings of winding up, 655 
Appeal from master or referee, 555 
Rules of procedure, 555 
Accounts of liquidator, 556 

Meetings to consider, 656 
Report to Provincial Secretary on same, 656 

Order dissolving company, 556 
Penalty for not making report, 556 
Dividends, unclaimed, 556 
Liquidator to deposit after dissolution, 556 

Penalty for default, 656 
Money to remain in bank, 556 
Books, disposal of, 657 

Limitation of liability for custody, 557

ORDER of court, deemed judgment, 516 

ORDER FOR WINDING UP
Actions not to be commenced or proceeded with after, except on 

leave, 388
Application for leave, 388 

Appeal, 389
Granted in wages actions, 391 

To secured creditors, 392 
When company necessary party, 390 

What to be shewn on, 389 
Costs of when leave not granted, 390 
Judgment in, void if no leave, 390 

Attachments after, void, 392 
Binding from time pronounced, 377
Company must cease to carry on business after order made, 386 
Consent of company not made on unless insolvency shewn, 374 
Courts’ discretion in granting or refusing, 371-374

When assignment for benefit of creditors prbved, 371-373, 377 
Distress after, void, 392 et seq.
Effect of, 386-396 
Executions after void, 392 
Made when, 357-366

Though of no financial assistance to petitioner, 366 
Meaning of, 349
Not made when company has no assets. 373-374
Onus on secured creditors opposing winding up if insolvency shewn, 374
Payments to company after, 387
Proceedings after, 380-382

Similar to ordinary actions, 513
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Order for Winding up—Continued
Governed by consolidated rules of practice, 513 
Analogous to administration proceedings, 513 

Sequestrations after void, 392 et seq.
Setting aside, 385 
Variations in, 378 

See Forms.

ORGANIZATION
Defects in no defence, 468

PAYMENTS
To company after winding up, 387 
Made in contemplation of insolvency, 607

Securities given up may be restored, 507 
Withdrawal by depositor from bank not included, 607

PETITION
Abuse of process by, 379
Affidavit in support of, by whom to be made, 363 

Service of, 365 
Filing of, 364 

Amendment of, 376, 377
Assignment for benefit of creditors must be alleged in if relied on, 352 
Costs of, 374, 376

Rank before liquidators’ remuneration, 375 
Of second petition, when allowed, 375, 376 

Costs of company opposing, 375 
Courts’ jurisdiction over, 371 
Death of petitioner, 365 
Enlargement of, if prospect of settlement, 374 
Essentials of, 365 
Evidence in support of, 363, 364 
Filing of, 364. 365
May he brought by what persons, 357-362 

Creditor, 360 ‘
Secured creditor, 360 
Debenture holder, 360 
Lien holder. 360 
Equitable creditor, 360 
Assignee of a debt, 360

But assignment must not be made for sole purpose of, 360 
Creditor’s executor, 361 
Creditor on unmatured claim quaere, 361 
Another company, 361 
Liquidator of another company, 362 
Shareholder, 362 

May not be brought by,
* Creditor under ultra vires act, 360 

Creditor whose claim attached by his own creditors, 361 
Guarantor of company’s debt before debt paid, 362 
Person with claim for unliquidated damages, 361 
Person obtaining garnishing order against company. 361

Unless judgment obtained in garnishing proceedings, 361 
Must be strictly within Act, 350 
Notice of, 362,' 365 
Order, when made on, 365

Though of no financial assistance to petitioner, 366 
Payment of petitioner’s claim, 377 
Procedure in, 363
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Petition—Continued
Proper mode of enforcing just debt, 359

But action lies for maliciously launching, 359 and 378 
Rules for, 378
Security for costs, when ordered, 365 
Service of, 364
Should not be launched on disputed debt, 359 and 360
Staying, 378
To what court, 362, 383

PETITIONER 
Death of, 365 
Payment of claim of. 377 
Who may be, see Petition

PROCEEDINGS
Amendment of, 528 
Following order, 380-2
Governed by ordinary rules of practice, 513 
Irregularities in, 528 
Similar to ordinary actions, 513 
Stay of, in actions, 383-5 

Application for, 383-4 
Court's jurisdiction over, 383 
Foreign, 384

Subpoena may be issued under order, 516 
Witnesses, 516

PROCEDURE
Discharge of liquidator, 434-7 
Petition, 363

PROCESS
Service of out of jurisdiction, 515 
Abuse of, by petition, 379

PROFITS
Distribution of, earned in liquidation, 476

PROMOTER
See Misfeasance

PROSECUTION
Of directors, officers or members of company, court may order, 352

PROSPECTUS
Effect of not filing, 466
See General Heading Prospectus

QUALIFICATION SHARES 
See Misfeasance

RECEIVER
Appointed by secured creditors, 498

Liquidator’s powers greater than, 418

REMEDIES
For enforcing claim to property in control of liquidator granted in 

summary manner, 630

REMUNERATION OF LIQUIDATOR, 431-433 
See Liquidator
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RENT
Accelerated, claim for, 485
After winding-up order, paid in full as an expense of liquidation, 304 

If not paid leave given to distrain, 395 
Distress for. not restrained where liquidator has no interest in goods, 

395
Nor where no privity between company and landlord, 395 

Preferential claim for overdue, not allowed if no distress made. 393, 394 
Undertaking of liquidator to pay invalid, 394 
Valid, if distress made before winding up, 394 
But sale cannot be made under, 394 

Proof for, 395
RESCISSION

Of contract, Master cannot order, 515 
RULES

May be made by judges, 531 
Until made, ordinary practice governs, 631 

SALE OR MORTGAGE of property in fraud of creditors, 506

SECRET PROFITS, 522. 523 
See Misfeasance

SECURED CREDITORS, 497-502
Leave granted to bring action, 392 
May petition, 360
Onus on opposing winding up, if insolvency shewn, 374 
See Creditors

SECURITY
To he given by liquidator, 402-406

Costs of. 403 e
Decided by Master, 402 
How given, 403 
Liability under, 403
Not required from certain companies, 408
Premium on bond given for, cannot be included in remuneration, 

432
Rules respecting, 403

SECURITY FOR COSTS
May be ordered by Master, 515 
On application to set aside order, 385 
On petition, 365 

SECURITIES
Retention of, by holders, 499-501 
Redemption of. by liquidator, 500 
Valuation of, 497-501
Given up when payment set aside may be restored, 607 

SEQUESTRATION, void after winding-up order. 392 et seq.

SERVICE
Of affidavit in support of petition, 365 
Of demand for debt, 353 
Of petition, 364-5 
Out of jurisdiction, 515

SERVICES
Shares issued for, 466

44—COMPANY LAW.
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SET-OFF
Sen Creditors, Contributories 

SETTLEMENT
Enlargement of petition if prospect of, 374 

SHARES
Transfers of after commencement of winding up, 387, 388 
Effect of winding-up order on, 387 
See Shareholders, Contributories

SHAREHOLDERS 
As creditors, 481 
May be prosecuted, 530 
May petition, 362 
Meetings of, 476-480 

When called, 476 
Notice of. 477
Liquidator not bound by directions of, 477
Those not attending after notice bound by actions of others, 477
Powers of dissenting minority, 477
Right to vote at, 478, 479
For the purpose of compromise, 479
Chairman at, 479
Liquidator must produce bank book at, 480 

See Contributories, Liquidator

SOLICITOR
Classes represented bound by acts, 529
Costs of, 529
Creditor. 486
Lien of, 410
Of liquidator, 424-426
May be appointed by court to represent classes. 529 
Service of pa|»ers on. good service on classes represented, 329 
See Liquidator, Misfeasance

STATUS
Of company during winding up, 385-387 
Restoration of company to form-r, 385

STATUTE OF LIMITATIONS 
See Creditors

STATUTES
Dominion Wmding-up Act, 347-542, passim 

Amending Act of 1907. 543 
Ontario Winding up, 545-556

SUBPŒNA
May be issued under order of court, 516

SUMMARY JURISDICTION OF COURT 
Liquidator subject to, 529
Over all claims for debt, right of property, etc., under liquidator’s 

control, 530 
When exercised, 530 
Against what classes, 530

SUPREME COURT 
See Appeals
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SURPLUS
Distribution of among contributories, 470 

TAXES
Claim for not preferred, 395 
Distress for, 390

When restrained, 396
Due subsequent to winding up, paid in full as expense of liquidation, 

when. 396
Proof for, right of depends upon right to maintain action for, 395 
Priority, not entitled to, 487 
Sale of property for. 396

TRADING COMPANY, meaning of, 348

TRANSFER, sale, or mortgage of property in fraud of creditors, 506 
Debentures may be set aside as, 507 
Jurisdiction of master over, 506 
Presumption of fraud rebuttable, 506

TRANSFER OF SHARES
After commencement of winding up, 387, 388 
Effect of winding-up order on, 387 
See Contributories

TRUSTEE
Liable ns contributory. 468, 470

ULTRA VIRES ACT
Creditor under, cannot petition, 360

UNLIQUIDATED DAMAGES
Person with claim for, cannot petition, 361

UNMATCHED CLAIM, quaere if holder of, may petition, 361
VARIATIONS 

In order, 378

VOLUNTARY WINDING UP
See Ontario Act. Winding up Under

WAGES, 489-490
Action for, leave granted when, 391 
See Creditors

WITNESSES
Attendance of, how obtained, 516

Refusing to answer guilty of contempt, 633

WORKMAN’S COMPENSATION ACT
Liability of liquidator carrying on business, 419


