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reasonable and consistent with-the rights which upon the assumption of
rights at all they would have found us to possess. I thank the Tribunal
very much for the kindness with which-they have listened to me. X
The President. — And we have to thank you, and were very pleased

to hear you again.
We will adjourn till the usual hour in the morning when we shall

expect tokear Mr Phelps.

The Tribunal ‘thereupon adjourned,till thursday, June 22nd at

{1. 30 a. m.
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Mr Phelps. I congratulate the Tribunal, Mr President, on ils ap dipl
proach, at no very long distance I hope, to the end of this debate; and whi
I cannol express my regrel that my duty compels me at this late day to ligh
continue it. It has had much to commend it to your atfention; it has pre prin
sented some important and interesting questions; it has been dignified '
by the occasion and the circumstances that have attended it; it has been et
adorned as well as elucidated by the distinguished Advocates who have X0k
* pl'wwwlml me; but it is illl|m~\il»|" not lo feel now that it has been pro- of B
longed beyond all our™ anticipalions, and that the whole subject has ever
become a weariness. The inexhaustible patience, the more than kindly Rus
courtesy which you, Sir, and your eminent Associates have accorded Lo ques
us, have been mentioned in appropriate terms by my learned friends on upoi
the other side. It is not for them, it is not for us, to thank you; the man
acknowledgment should come, and will come, no doubt, in due time, num
from the great Nations at whose invitation and for whose benefit you have : T pries
undertaken this onerous task. To that patience and kindness I have no i
still to appeal, most reluctantly perhaps at some length. It would be a ] tion
poor compliment and a very undeserved compliment to the able argu- ther
menls that we have listened to during these twenty-eight days from my with
learned friends on the other side to assume that they could all be brushed of A
haslily aside. They must be followed for :
The discussion, Sir, has taken a wide range. 1 do not complain of it; / . as |

" I have no right to complain of it. It is not for me lo assume to sel that
bounds to the limits of this sybject, or to prescribe the considerations pres
upon which it has to be determined. That is a matter entirely for the Afle

better and less partial judgment of this Tribunal. Itis for me, however, till
and it will be my endeavour, o recall the discussion to the real ques lo ir
i tions that we conceive to be involved and to the real considerations upon hav
which, as we believe, its determination must proceed. min
Now, Sir, what are the questions hat are proposed by the Treaty for anvl
decision? They are lwo, the one the alternative of the other. The firf I
question is (and in one view of the case the only question) whether the in d
Canadian sealers and the renegdde Americans that seek the protection of = ness
the British flag, in order to defy with impunity tke laws of their country, were
have aright to which the United Slates must submit, to continue the des- mak
truction in which they have been engaged? Several other questions are . oul
in form propounded by the Treaty. ‘ ] enol

They are but incidental and subsidiary to this. They cannot be made ried
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otherwise than secondary, because in their very nature they are so. They
are only important so far as they throw light (if they do throw light), if
the answer toxthem throws light (if it does throw light) upon the main and
principal and only question thal has ever been jn dispute between these
countries on that subject. Does the right in ‘these individuals exist lo
continue what they have been engaged in?  When you have decided that,
you have decided all thak is in dispute. Until you have decided that you
have decided nothing. ' It is useless to explore the ** dead bones "’ of the
diplomacy of 75 years ago to try and exiracl a meaning from language
which perhaps was employed to conceal meaning unless, by so doing,
light can Be thrown upon it, assislance can be oblained, in deciding the
principal queslion. i

Now whal'is the destruction that they have been engaged in?  Whal

is il? Il is so long since this Case was staled that, perhaps, I may be
excused for briefly restating it. These Islands have been in possession

of Russia, down to the time when they were ceded to. the United States,
ever since their discovery. Tlity were discovered and first occupied by
Russia, and the title of Russia has never been questiongd, and it is not
questioned now. Nearly one hundred years ago that country established
upon (hese Islands an indysiry, a husbandry, in the protection and
managemenl of these ~|-.h~ which resorled there in almost countless
numbers. Whatever else took place belween Russia apd other. coun-
tries, that industry remained unimpaired, undisturbed. No living min,
no existing natlion, ever claimed i any inslance which in the prepara-
tion of these Cases on both sides has been disclosed of the right to go
there, and.touch one of these animals, ov interfere in any way whalever
with the industry that Russia was carrying on. In 1867 the province
of Alaska including those Islands was (ransferred to the United States
for a large consideration, between seven and eight million dollars, and,
as | shall have occasion to show later in the case, the existence of
that industry, which was all at that time that gave the province any
present or any immediately future value, was a large consideralion.
After that, considerably later, nof to any serious or apprediable exlent
Lll 1884 perhaps, I do not stop now to go into delails they began
lo invade from Canada these seals; and in what way? What is it they
have been doing, and claim the right to continue to do? 1t is to exter-
minale the race. I we have not proved (hat, we liave not proved
anylhing.

I shall not take leave of you, Sir, if that guestion can be said to be still
in doubt, without demonstrating from the evidence the absolule correct-
ness, the absence of all exaggeration in the statement I have made. 1fit
were a matler of reasoning, I should readily distrust my own powers o
make it clear. It is a matter of evidence, printed and lying before _\uul.
oul of which any intelligent man, who will give time enough and (rouble
enough, can make it perfectly apparent that the process that is being car-

ried on is the extermination of this race of seals. How? By destroying
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on their annual passage to these Islands the females pregnant with young,
just about to be deliyered, pregnant with living young, in large numbers,
80 or 85 per cent of the whole catch being of that sort — the destruction,
after their young have been born, of the mothers who are nursing thegp,
and who go outo sea for their sustenance, leaving their young, to starve
on the islagds if they are destroyed.

That is the method of the destruction. That is the result whiclr is
claimed here as a right — as a part of the sea to which a great nation de-
fenceless must submit, not at the hands or for’the benefit of an other
nation or even a province, but for a little knol of adventurers of one sort
‘or another who find their temporary and measureable profit in that sort
of business coming from both nations, it is due o say we cannol
charge all of this upon Canada, except so far as the flag of Cannda and
the flag of Great Britain enables Americans to join with them in this sort
of business. It is the right to do that thing in that way with those con-
sequences that is the right that is in question in this case which is asserted
on (hé part of Greal Britain on this hearing never before which is
denied on the part of the United Stales.

Now, Sir,” how has that question been met by my learned friends?
It has not been met. All the résogrces of the most accomplished advo-
cates in the world have been exhausfed in escaping from il in avoiding
it — in circumventing it — in approaching il from every directjon of the
compass except thesstraight forward one. That is the way il\'\\ been
mel, if that may be called meeting it. They have perfectly fell ;m? livihg
man musl feel, if he is capable of feeling, that the bare stgtement of this
case is its naked and simple facts, exactly as.they are established, involves
a proposition that it is impossible to encounter : that there is no law,
there is no learning, there is no justice that can possibly encounter such
a proposition with success. It must therefore be approached indirectly
Your minds, as my learned friend, the Attorney General said, must be

prepared T before you can examine it. | should think so.  He devoles
a couple of days to doing what he said was preparing your. minds.  What
preparation does a judicial tribunal need for meeling a case that is
brought before it What is a tribunal V\,wt'lml to.do except to look the
case square in the face, ascerlain those facts, and apply to those facts the
law. What preparation is it supposed that a tribunal must pass through
before it can encounter any case that is presented to it.

Well, what is my learned friend’s receipe for the preparation ofa judi-
cial Tribunal by which thiey may perhaps, in his estimation, be brought
indirectly to a result that it would be impossible to propose to them
divectly?  Why, you must get/rid of your ideas of right and wrong,
because that is not law. You must bear in mind that you do not sit (o
do right; far from it; vou sit to administer the lawy which is, or may be,
a very different thing from the right. You musl remember that*the
extermination of the seal#is not a matter of any very greal consequence,

it only involves the ladies going without their-sealskin cloaks; and only
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the rich have them anyway, and that is not of much consequence. You

must bear in mind thyt, as to cruelty, well there is cruelly always accom
panying the taking the life of an animal.  You cannot help that, and, if
you give him a fair sporting chance for his life, all the dictates of huma-
nity are answered.  And so on.

hen the disewgsion of the case is taken up starting at some remole
point and coming ddwn sideways so as to endeavour to consider abstract
propositions, nol the Yctual concrele case thatis pul before you. Sup-
pose this, and suppose that. A day or (wo has been devoled to arguing
the question ol the leghlity of the seizures of the Brilish vessels that were
made by the United .\A’.dw\"l.u\r||m|w||l in 1886 and 1887 What have
vou to with that? Is any such question proposed for decision by the
Treaty? The only function that the Tribunal is entrusted with, or needed lo
be entrusted with, on that subject is to find such facts at the instance of
cither party as the party might think were malerial, would be malte-
rial, I mean, in fulure negotialions, provided those facts are irue. Well
those facts are all agreed npon; they are putin writing, and submitted te,
the Tribunal, and there is no question about them. There never was.
They were nolorious, well understood, and undeniable facls A little
question as o the precise form of their ~I:|‘wm<-n| arose’ which was ea-
sily accommodated between Counsel ; and lly- Tribunal is relieved even

. . . e
from that duty of finding any facts in resgect of those seizures at all.

Well, then \or what purpose and upon what§principle are lwo days devo-
X

ted to the argument of a question that may cokie up between these Govern-
ments hereafter; or may not? It is probablejthat it never will, because
the whole amount in controversy between them on that subject is not
worth a dispute or a prolonged debafe. Mr Blaine once offered to pay
it, as you have seen in this correspondence, if he could seltle the import-
ant rights to the country for the future in respect of this business,saying
that it was loo small to stand in the way, especially as il was going lo
individuals who might have supposed and probably did suppose that
they were authorized to do what they did.

It is because it was far more agreeable and ipwas felt by the accom
plished advocate to be far more prudent to try to discuss some other
question than the right of the Canadians (o exterminate these seals in this
barbarous and inhuman manner,— ** let us talk about the right of search
intime of peace”’ v"'l&ll*"il”llll‘llllllrll\\llll"llllll‘_\ are formidable.  We
have had alarge array of authorities to show that the right of search does
not exist in the time of peace. WelN who said that it did? 1 shall
come Lo that subjegl in its indirect bearing with this.  Who has said
anything about the 1‘|j_;lxl of search? The right of seizure? Well, thal
is as little involved.

Well, then, we are told that the question of Regulations, which is (he
allernative question to the |r|illl i'-.‘ul'qw.' that | have, staled, alternative in
one event which I have not been able to persuade mysell would ever be
reached by this Tribunal, and I have not believed it and do not believe it,

- 234
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they must be discussed in an entirely different argument from the
question of the right.  Why? We found no difficulty in taking up those
two questions in their legitimale order. What is the trouble with my
learned friends? It is the same trouble. The moment vou hegin to
talk aboul Regulations, you have o approach the actual facts of this
case. The moment vou begin to talk about Regulations, this wretched
business of the destruction of gravid females and nursing-mothers stares
you in the face ; and it is not convenient to discuss the question of right
in the light of such facts as that. It is much belter as an abstraction
than as a veality. 1 might pursue, if it were necessary, through the argu
ments of my learmed friends the straits to which they have been driven
in order to discuss this question abstractedly from the facts on which il
arises, as if there ever was a question of law in the world thal was capable
of being, separated from the facts that gave rise to it; as il it were pos
ible, except in the discussion of some mool poinl, a1l il were
possible in the actual administration of justice between man and man, o
nation and™nation, party and party, ever lo separale or to sever the ques
tion of law, that is ~|||v|m-m| lo control, from the actual facts and cir
cumstances on which it depends.

\ greal deal nflun\;,h.h hc'f‘{l}«lw\ulml to proving or altempting to
prove that the United Stntes carlief ‘in this discussion put itsell princi
pally upon the ground of a derivalive title from Russia lo close up Behring
Sea, or, to do whil is substantially an equivalent to that, to extend the
territorial jurisdiction over Behring Sea, and my learned friends seep to
be quite unhappy that we have not persevered in that, because that they

think they van triumphantly overthrow You have not failed lo observe

that they have two stock |r|'ulumilinu~. the sheet-anchors, if there are
two sheet-anchors in nautical matters, which I really do not know, of
their casc he first is the proposition thal you cannot shut up the open
sea.  On that they are powerful and triumphant And the second is that

a municipal Statute is bounded inits operation by the limils of the terri
tory in which it exisls o that they perpetually return and really seem
Lo feel hurt that we should put the case upon any different grounds
Now, I am not going over the ground that was so well covered by my
Associale, Mr Carter, who took the pains, unnecessarily, but who did
take the pains, to point out how perfectly inaccurate (hat was. [If the
memory of the demonstration that he was able to make of that subject has
faded from the minds of the Tribunal (and it islong enough ago, perhaps
I commend to the perusal of the Members, if they attach any importance

to this, first, the printed Argumentof the United States, pages 27 to 4

)
and, secondly, thereported Argument of Mr Carler which is in print before
you. | content mysell (for I shall try to read very little though I musl
read a little of this wearisome correspondence) with supplementing the
references which he made by two lelters which, in the mulliplicity of
all those, he omitted to refer to.

I will call your attention to a letter in the third British Appendix page
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350 dated November-the 1st and addressed by Sir Julian Pauncefote to
the Marquis A»I'S«lliy\hm'.\ - a letter that of course we had no access lo and
did not see, until it appeared in the British Case and I shall read but a
few words from it. It was an-accounl of the first interview that he had
with Mr Blaiie on this subject when he first arrived in the United States
as Minister of Gredl Britain under instructions'to renew the negociations

with regard to the Behring Sea.  He reports the interview.
[ lost no time after my arrival here on the t5th ulto,

his interview you will see took place 9 days after he reached Was-

hinglon.

Y

In seeking an interview with Mr Blaine on the Behring's Sea question

And then he proceeds (o state what took place and I need nol read it all,

bul (in reply to what Mr Blaine said).
Pl

I observed that this appeared like an assertion of the mare elausum which I could
hardly believe would be revived at the present day by his Government or any other;
to which he replied that his Government had not officially asserted such a claim
and therefore it was unnecessary to discuss it. As a matter of fact there had been
no interference with any Canadian vessels in Behring's Sea excepl such as were
found engaged in the capture and destruction of fur-seals.  But his Government
claim the exclusive right of Seal fishery, which the United States and Russia before

them, had practically enjoyed for generations without any attempt at interference

from any other country. The fur-seal was a species most valuable to manking
And the Behring's Sea was its last stronghold I'ge United States had bought the
Islands in that sea, to which these creatures periodically resoft to lay their young

and now Canadian fishermen step in and slaughter the seals on their passage to

the islands, without taking heed of the warnings given by Canadian Officials them

selves, that the result must inevitably be the extermination of the species. This

was an abuse, not-only reprehensible in itself and opposed to the intere ol man
kind, but an infraction of the rights of the United States. It inflicted, morcover a
serious injury on a neighpouring and friendly State, by depriving it of the fruits
of an industry on \\lz\vh}‘m! sums of money had been expended and which had
long been pursued excl®ively, and for the general benefit.  The case was so strong
as o/ necessitale measures of self-defence for the vindication of the rights of the

Unitgd States and the protection of this valuable fishery from destruction

Now, Sir, if you care lo consider the utterly immalterial question whe
ther the position of the Uniled States as asserted by its Counsel in this
trial differs from that that was earlier taken by Mr Blaine, I ask you to
discriminate if you can, except that the diserimination might be in favour
of Mr Blaine as reported by Sir Julian Pauncefole in respect to langnage —
I ask you (o discriminate belween that positiondhen taken by Mr Blaine
al the outset of these negociations and the proposition that I have endea-
voured to slale to you to-day as being the proposition and the only one
that this case presents. He gives the remainder of the interview which
I need not read — it is before you and 1 only, as corroborating what
I said a little while ago aboul the unimportance of these seizures, will read

from the concluding paragraph of the letter :

\s regards compensation, if an agreement should be arrived at, he felt sure that
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his Government would not wish that private individuals who had acted /mur/./hlr in
the belief that they were exercising their lawful rights should be the victims of a
grave dispute between two greal countries, which had happily been adjusted.  He
was not without hope therefore, that the wishes I had expressed might be met, and
that all might be arranged in a manner which should involve no humiliation on ei-

ther side

Hi tong was most friendly throughout and he maifested a strong desire to let
all questiony of legal right and international law disappear in an agreement for a
close season which he believes to be urgently called for in the common interest

There is § report of the language of that dead statesman, coming to
us at second hand through the eminent represtnlative of Great Brilain
in the United States, Sir Julian Pauncefote, and published in their evi
dence. Surely, no one who has his reputation of heart need to blush for
the record that is made of the position that he took in that case; and if
the United States have been unfortunate in this maltler, it is that they did
nol adhere as Russia did, firmly and resolutely, to ground that was unans
werable, and never have given way for a moment to any consideration of
negoliations, or sefflement, or arbitrament, short of the plain necessity
and juslice of the case. I shall refer o another letter, Sir, with your per
mission, which will be found on page 365 of the same volume. This is
again Sir Julian Pauncefote to the Marquis of Salisbury, and itis dated on
the 12th of December, 1889, and to make it intelligible I should say that
in a preceding letter of December. 7th, 1889, from Lord Salisbury to Sir
Julian Pauncefole well, as that letter is a little interesting, 1 will refer

Lo it. It is on the same page :

[ have been informed thata telegram has been received by the Secrelary of
State for the Colonies from the Governor-General of Canada, reporting that his
council have expressed the following views in regard to reopening negoliations
with the United States’ Government on the subject of the Behring's Sea seal fishery

It is held by the Government of Canada, on evidence which they deem sufficient
that no real danger exists of the extermination of the seal fishery in Behring's Sea
it are not of that opi

I'iey therefore contend that, if the United States’ Governme
nion, that Government should make the proposals which they consider necessary
for the protection of the species. If, however, the renewal of negotiations is consi

dered expedient by Her Majesty’'s Government, { 1

nada will agree to thal course on

the following condition

If this formed an important chapter in the history of Great Britain,
the future historian might enquire which was the Empire and which was
the Province. Canada graciously informs Her Majesty’s Government
upon what terms they will agree to negoliations with the United Stales,
e of which is,
one ol which 1 \‘

that the United States’ Government shall first abandon any claim to regard the

Jehring's Sea as a mar? clausum, and, that any existing legislation in the United

or

States, which would seen to support that claim, shall be cither amende

repealed

And Aome other conditions are added which I will not stop to read;

and Sif Julian Pauncefole writes :

Immediately on the receipt of your Lordghip’s telegram of (he 7th instant, con
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taining certain proposals of the Dominion Government in relation to the Behring's
Sea question and instructing me to report whether, in my opinion, those proposals
furnished a basis of possible negotiation, I obtained an interview with Mr Blaine

and | sounded him on the subject of Canada beiug directly represented in any

diplomatic negotiations which might be renewed for the settlement of the contro-
versy. Mr Blaine al once expressed hig absolute objection to such ,a course. He
said the question was one between Great Britain and the United States, and that
his Government would certainly refuse o negotiate with the Imperial and Domi
nion Governments jointly, or with Great Britain, with the condition that the con
clusions arrived at should be subject to the approval of Canada

I did not touch on the other proposals for the following reasons. .

As regards the abandonment of the mare claugum claim, no_suc h claim having
been officially asserted by the United States’ Government,y they would naturally

object to withdraw it; and as regards the suggested amBgdment of their le
latign, such a proposal would gravely embitter th&*c@gfOversy, and is hardly
necessary, as I conceive that there is nothing in the (€rids of such legislation, if
correctly interpreted, with due regard to international law, which supports the

mare clausum claim

With those citations, Sir, 1 leave upon the argument of my learned
friend, Mr Carter, the question ulterly immalerial, I repeal, whether the
ground we have placed this case upon was orwas not the original ground
asserted by the United Statés. I need nol remind you, this subject en-
gaged the attention of the previous administration to that with which
Mr Blaine was connected, that the United Stlales began by seizing these
vessels in lwo successive years, that Mr Bayard, the former Secretary of
State <l|"~<llll|"[_\ declined to enter into the discussion of these Russian
questions.  They were introduced, in the first place, by the Earl of Iddes-
leigh when Foreign Secretary to Greatl Brilain, in a letter (o Sir Lionel
West, the then British Minister, which elicited no reply excepl a courleous

acknowledgment of its receipt:  And then it was brought forward again

by Lord Salisbury in another letter which has been presented to you during
Mr Bayard's administration. And my learned friend, the Attorney Ge-
neral very much complained that that met with no response. On two
occasions, in two successive Administrations through two Secrelaries of
Foreign Affairs and two Secrelaries of State on the other side, it was
altempted on the part of Greal Britain to carry this controversy into the
field of old diplomatic difficulties or adjustment of difficulties between
Russia and the United States and Russia and Greal Britaine The United
Stales declined o discuss it, and.gs has been pointed out~=1 shall not
go overil again — always ..\\urlmhrun;h Mr Bayard, as well as through
Mr Blaine, the proposition that I have stated.

It is true that Mr Blaine was drawn by the great adroilness of Lord
Salishpury — a diplomat of very greal ability and sagacily and experience

few men living are perhaps his equal to-day he felt quite as strongly

on record

as my learned friends feel that England could not put il
before the world in justifying this position il was going on then that
the question must be discussed abstracledly — and it was before he
succeeded the effort was made to transfer the controversy from the

aclual facts that were going on in Behring Sea and the North Pacific to
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the old story aboult the Ukase of 1821 that was sent forth by Russia and
subsequently more or less magnified at the instance of these two coun
tries.  Finally, Mr Blaine was drawn into a discussion of it, and I need
nol say, discussed it with great ability. We shall not shrink from that
discussion al ils appropriate place as u support and a corroboration to a
title which we prefer to place in its origin on stronger and clearer grounds
It has its importance. 1 shall not shrink from the discussion, and when
it is said that Mr Blaine remarked that if the Behring Sea was included
in the Pacific Ocean within the meaning of the Treaties of 1824 and 1825,
the United States had no further claims, we will see whether such a
remark was justified or not, and we will see whether he could not have
safely stood there. [t is not because we hesitate in attempting to support
the views expressed by Mr Blaine in this correspondence that we put
those queslions in a secondary place. It is because they are secondary
necessarily and unavoidably and could not be made otherwise, even if we
had ag

Then, say my learned friends, still avoiding the plain issue of fact,

‘eed to consider them as primary.

this is a question of the freedom of the sea. You must Imware how you
step. You are approaching dangerous ground. You are in danger of
interfering with the freedom of the sea; and, in the Attorney General’s
concluding observations the other day, he remarked in very eloquenf
language, and language in which his own emotion showed was nol mere
rhetoric, the question was one of the freedom of the sea, far beyond and
above the preservalion of the seal.

It is a question of the freedom of the sea. [ accept that issue. |
agree that it is a question of the freedom of the sea, that if there is any
abstract question about this case, it is nol whether the sea at this day
is free in the general acceptation of that term. That question has I}M-/n
settled for more than a cenlury and seltled rightly, and the Ufpited
States is the last Government in the world that could afford to have
the determination of it changed. Not all the seals in the world would
compensate the United States for having the freedom of navigation or com
merce of passage of use of all the high seas, the open seas of the globe not

maintained intact as the principles of international law place them. But

the question is, what are the limits of the freedom of the sea? how
far does il go? where does it stop? Is it mere absence of restrainl,
the absence of law an unbridled and unlimited freedom to do anvthing

on the sea that the laws of all civilized countries would repress anywhere

else? Is that what was conceded by the nations when 100 years ago or

so they came by commun consent to change the old doctrine of mare
clauswm that had always prevailed till then whenever it was found desi-
rable by a marilime nation to assertit, into the doctrine of mare liberun
How much did they give away? How much did they surrender? All
limit?  Why the moment you attempt to give that freedom, to give that
liberty, such a definition upon the high sea as it oblains nowhere else on

earth — the moment you do that, you reslore piract lo it; you restore
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every outrage that is capable of being perpetrated on the high sea —itis
manifest that that is not what the freedom of the sea means. It has
limits ; there are things that you cannot do upon the sea; there are hounds

thatyou cannot overstep. Where does freedom begin to be regulated by

"law? Ishall come to that further on. I am alluding to the ground upon

which it has been attempled to avoid this controversy rather than to meet
iL.

Now, in passing away from that form ofdreedom of the sea, our ge
neral proposition, which [ may state as well here as anywhere, is this: —
that this slaughter of the seals, which I have attempted to describe, is, in
the first place, barbarous and inhuman, and wrong in itsell. In the next
place, it is contrary to those rules of law which are established by the mu-
nicipal government of every civilized country on earth for the protection
of all wild animals that are of any value and, to a certain extent, of those
harmless wild animals (hat may be said to be of yo pecuniary value. . kn
the third place, that it is the destruction of an illl]i‘d!‘[.\ll' and valuablein-
dustry, long established and maintained by the Uniled States on the Is-
lands, to which these seals are appurtenant; to which they are alta-
ched, where they belong; where alone they may be made the subject of
any husbandry that is not extermination ; and, finally, that this extermi-
nation of a race of animals, a race that have not only the right to live as
long as they can live harmlessly, but are a valuable race, to all mankind,
to commerce, lo trade, to the induslry supporting many people, that
is conduct, if I have correctly characterised it, that we claim the freedom
of the sea does not extend to, and that no individual, whether he can
make a profit out of it or not, has p right to do upon any part of the high
sea an acl of that character entailfng such consequences.

Now it is important before entering upon the discussion of the exac
question of lw;_-..l@'g[lt which I should propose to address myself to, to
consider what has been up to the commencement of this trial the attitude
of these nations with respect to the question, not for the purpose of sho-
wing, as my learned friends have attempted, that either side has laid greater
stress later on than they did in the beginning on particular points — that
is of no consequence — the question is submilted by the Treaty to bg
decided and the decision cannol be »'~<'<||n'4| from ll_\ considerations of that
sorl, but for the purpose of showing what is important to be understood
and taken into account iff Sur judgment in the altitude of the nalions in
regard Lo this question.

Now | may briefly allude to the correspondence which has been read,
which I need not go over it again to point out the history. The first thing
was Lhe seizure of these vessels in 1886. It was followed by letters of
inquiry from Great Britain properly enough, later on by letters of re-
monstrance not at all upon the ground of defending the vessels in regard
to what they were doing, but upon the question whether whatever that
conduct was they could be seized in the manner that they were seized and

condemned by the United $tates Government. Mr Bayards’first letter was a
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lelter by which briefly, somewhat indirectly butyery distinetly the general
right of the United Stales was affirmed but he presently took a different
well perhaps not a different view but a more desirable view. Experienced
statesmen and diplomatists do nol need to be told how desirable it is for na-
tions to avoid the discussion of abstract questions as long as they can be
avoided. No good comes from it. It is not their business to enlarge the
learning of the world. It is not in their power to change the law of the
world except as belween themselves, wise statesmen avoid abstract dis-
cussion they endeavour to meel the exigency of the particular case
They prefer the precept of scripture.  ““ Agree with thine adversary quic-
kly while thou arl in the way with him lest the adversary deliver you to
the judge . Mr Bayard, a large-minded far seeing man, a man of thal
sagacity which is the sagacity of wisdom and not the sagacity of cunning,
saw al once that inslead of entering into this endless debate about the
extension of abstract principles o this case it were far better for two
nalions of the same race and blood. and having a common interest and
a common law lo agree lo settle this dispute and to leave the abstraction
to such future generalions as should be unforlunate enough to be called
upon to seltle them. Therefore leaving it and putling it aside, not for a
moment receding from it, his suggestion was ” Cannol we agree ? You are
as much influenced by the dictates of humanity, and justice as we are

— Your interest is the same ours. You desire to do right of course,
as we do, let is agree.

He made that proposal not only to Great Britain bul to Russig and lo
Japan, who are interested in the malter of the seals, and to various other
nations who are not. | need not read again the-letter he addressed to
M. Vignaud, the Secrelary of the Legation in Paris, and which in the
same words, copies of which, or duplicate originals of which, were sent (o
the other Ministers, proposing that in this work of humanity and justice
we should all concur, and waive the question of the Uniled States to
assert itself under these circumslances.

Now | want to read one letter that has nol-been before read, which
was from Mr Lothrop, a very able American lawyer who was then Minis
ter of the United Stales, at St Petersburgh, addressed to Lhe Secretary
of Stale in response o this communication asking for the concurrence of
nalions in these measures. Il.islo be found in the first volume of the

United States” Appendix, page 192, and is dated December 8th 1887.

Sir, I have the honor to transmit herewith the translation of a note from the
Foreign Office, received at the legation yesterday, on the propogition of the United

States for an international agreement touching the capture of seals in Behring

Sea. The earnestness felt here in the matter is plainly indicated by the language of
the note, which speaks of unrestrained seal-hunting as a thing which not only
threatens the wellbeing but even the #xistence of the people of the extreme north
east coasl !

Fhis language represents a view which I have heard here in conversation, of
course not officially, and which is substantially as follows

The seal flishery on our Behring coasls is the only resource our people there
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have; it furnishes all the necessaries of life ; without it they perish. Now, interna-
tional law concedes to every people exclusive jurisdiction over a zone along its coasts
sufficient, for its protection ; and the doctrine of the equal rights of all nations on
the high seas rests on the idea that it is consistent with the common welfare and
not destructive of any essential rights of inhabitants of the neighboring coasts

Senator Morgan. — Who isthat writing ?

Mr Phelps. — Mr Lothrop, the Minister at that time at St Petersburgh.

The Presidéent. — Those are Russian views.

Mr Phelps. — Yes.

Senator Morgan. — I thought he was quoling Russian expressions.

Mr Phelps. — Yes, he is staling the Russian views, witheut quoting
any particular language. The letter he refers to is enclosed in his note,
and is wrilten by the Russian Minister of Foreign Affairs.

Such common rights, under public law, rest on general consent, and it would
be absurd to affirm that such consent had been given where its necessary result
would be the absolute destruction of one or more of the parties. Hence the rule
cannot be applied blindly to an unforeseen case, and these alleged common rights
must rightfully be limited to cases where they may be exercised consistently with
the welfare of all.  Behring Sea partakes largely of the character of an inclosed sea;
twaé greal nations own and control all its inclosing shores. It possesses a peculiar
fishery, which, with reference to its preservation, can only be legitimately pursued
on land, and even there only under strict regulations. To allow its unrestrained
pursuit in the open waters of the sea is not only to doom it to annihilation, but, by
necessary consequence, Lo destroy all its coast inhabitants. If this result is conce-
ded it follows that the doctrine of common rights can have no application to such a
case

I have thought it might not be uninteresting to give this as a view which has

found expression here, and, if found necessary, I think it not improbable that Rus-
sia would feel that she was driven to act on it

Now the note of Mr de Giers is enclosed by Mr Lothrop in this com-
munication. | will read it. It is very brief.

Mr Minister Mr Wurls, under date of August 22 (September 2), was good
enough to commuyicate to, me the views of the Government of the United States
of America upon the subfect of the desirableness of an understanding, among the
governments concerned, for the regulation of the taking (la

chasse) of the fur-seal
loutres) in the Behring Sea, in order that an end might be putto those inconsiderate
practices of extermination which threaten to dry up, at their source an important
branch ofinternational commerce

We concur entirely in the views of the Government of the

United States. Like
it we also have been for a long time

considering what means could be taken
to remedy a state of things which is prejudicial, not only to commerce and to
revenue, but which will soon work disastrous resulls, not only to the well-being
but even to the existence of our people in the extreme Northeast. The

blishment of a reasonable rule, and of a lawful system in the us
of the resources,

esla
lexploitation)
which furnish their only industry, is for those people of vital
importance

The pressing interest which the Imperial Government has been thus called to
consider had already suggested to it the idea of an international agreement, by
which this interest might find its most efficient protection Itis by this way that
the different questions involvel can be best resolved, and among which there
exisls, in our opinion, a close connection
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It was after the writing of that letter of Mr Bayard's to" Mr Vignaud,

certainly before it was received at (he Foreign o{fice of Great Britain, that —_
the letter I have before alluded to from Lord Salisbury came in which for \}“‘m
the first time, as far as he was concerned, though it had been mentioned ll”.‘ “'
! before l._\\mrd Iddesleigh he introduced this discussion of the old Rus ""‘
sian pretensions, — the letter (o which my learned friend complains that did
Mr Bayard did not reply. In the meantime, however, which is proba “w‘{
by one reason why Mr Bayard did not think it necessary to enter into ' ]
that dispute, he had transmitted to the United State’s Minister at London :ln‘lnll
instructions to approach the Bristish Government, and to ;|.~|\ for a Con- not g
venlion by which the seals might be protected, not upon the ground that 3 1l ‘:
the Government had not a right to protect itself but npon the ground I iwv|l|
have stated upon which it was far beller to reach that result, as he was kniv
sanguine in the belief, and justified in the belief as the events showed, (\”“
that it would be immediately accorded by Great Britain.  What was the \\I
result of that? There was a little delay, explained in the correspon (Iu-ml
dence, on the partof the Minister in London on account of the absence of Sanh
Lord Salisbury, '‘perhaps in the belief that such things would be better ||I'u\1
discussed personally than on paper; but when they met — when the Mi :,I "
nisler and Lord [ Salisbury met, the whole matter was settled in one I;r‘ilu
interview ; a second was not necessary. The proposition of the Uniled h ul'v
States for a close time in the killing of the seals between the 1st of April ‘ T
and the 1st of November subsequently modified, I may say, to the 15th o
of October, was agreed to; and there on the map [Pointing|, are the houn '\ii;i~
daries to which it was extended. | am speaking of it originally: it was —
enlarged afterwards. Belween the United State’s Minister and Lord Salis
bury, an Agreement covering the water comprised within /Zose lines and ’ ‘\“\‘
excluding within that limit all the seals killed between the 1st of April i ,j,, ‘|‘~u,
and the 15th of October was agreed to. | do nolt mean to say that a ject ur
Treaty was made; but it was agreed that one should he made Ih
Now, my learned friend, Mr Robinson, yersterday alluded to what he (\:Hlllll.lt‘
thought proper to call the misunderstanding belween the minister and Sea fre
Lord Salisbury, the agreement that 1 have referred to, which my lear either
ned friend (hinks was a misunderstanding. 1 it was, it would not play . flicting
much of a part here; and, therefore, I may usefullyenough pause te con ‘ml]”:
sider whether it was a misunderstanding, or a very explicit and direct sketch
lIII1|l'|~l-|n|“lI_‘_: on both sides “\ learned friend, with a sort lll'('*)“l]hl\ Lh
sion for the weakness of Lord Salisbury, which, I presume, his Lordship ‘h‘”]l l\
does not feel the need of, intimales that nobody could be less informed Minist
of matters connected with seals than Lord isbury; and he was that and Ju
kind of statesman that when the proposal was made he would fall imme- those «
diately upon the neck of the United States” Minister and say . — ““ By all 3 Iy
means ; anything that you want in a Treaty belween (wo greal nalions?™ I'l
I shall be only too happy to agree to. Let us swear eternal friendship ', ; lake i
like the two strangers thal mel in a town. Well, those who know that Regul:

statesman do not need to be told that his weakness does not lie in that to
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direction. He does not -|N'§l|\ before he thinks; he thinks before he
speaks.l He does nol make Conventions that bind his country, or Agree-
menls of any kind (o bind his counlry, until he is quite sure that he un-

derstands what they mean, and whal necessity or propriety exists for them.

And I am going to take the trouble to show you that Lord Salisbury
did perfectly understand what he was about, and that in the course of the

negoliation, that continued about the details of this up to the time when

it disappeared never having been recalled by him or by Great Britain,

until the time when the United States made up their mind that it would
not go any further; that in the meantime he had all the information from
all quarters that existed, and that at no time did he intimate that he had
been tgg fast in making this agreement that he had acted without
knowledge or upon mis-information, and that after he™rag heard from
Canada and received the official comment upon it and protest against il
which I shall allude to), he did not then put himself for a moment with
the United States upon any other ground than this — (hat time was
wanted, but that the convention would he carried into effect. 1 shall
prove this by reading some few of these letters that bear directly upon
that — not at greal length — so that it will be seen exactly how Great
Britain in a manner most honorable to herself, and to the statesman who
had charge of her Foreign Affairs, met this proposal of the Uniled States,

The letter of November 12(h 1887 from the United States’ Minister at
page 171 of the 1st Volume of the United States” Appendix slates the
Minister's account to begin with, and is the first thing that appears in the
correspondence to show what look place. He says :

Referring to your instructions numbered 685, of August 19th 1887, [ have now
to say that owing to the absence from London of Lord Salisbury, Secretary of State
for Foreign Affairs, it has not been in my power to obtain his atlention to the sub-
ject until yesterday

I had then an interview with him, in which I proposed on the part of the Go
vernment of the United States that by mutual agreement of the two Governments a
code of regulations should be adopted for the preservation of the seals in Behring
Sea from destruction at improper times and by improper means by the citizens of
either country; such agreement to be entirely irrespective of any questions of con
flicting jurisdiction in those waters.

His Lordship promply acquiesced in this proposal on the part of Great Britain

and su

sted that I should obtain from my Government and submit to him a
sketch of a system of regulations which would be adequate for the purpose

I have therefore to request that I may be furnished as early as possible with a
draft of such acode as in your judgment should be adopted.

I would also suggest that copies of it be furnished at the same time to the
Ministers of the United States in Germany, Sweden and Norway, Russia, France,
and Japan, in order that it may be under consideration by the Governments of
those countries. A mutual agreement between all the Governments interested

may thus be reached at an early day.

Then on the next page, under date of February 7th, Mr Bayard had to
lake time to answer the request of the British Government as to what these
Regulations should be. The Regulations themselves that I have alluded
Lo, come a little later — it wasonlyagreed at the first interview that a code
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should be adopted and the United States were invited (o propose one. Here
is theletter February 7th from Mr Bayard that covers three pages, and which
would usefully repay perusal. [ shall only be able to read some extracts
from it, unless a fuller reading should be desired by my learned friends.

8ir Richard Webster. — I think it has all been read, but I will notask
you to read any more. The Tribunal have it before them.

Mr Phelps. — If it has been read I do not know that I care to read
any part of it.

Sir Richard Webster. — It was read by Mr Carler.

Mr Phelps. — I do not wish to repeat anything. Well, the subslance
of the letter (which perhaps if it has been read I should not take up time
lo read again) , is to slate these leading facts as they appear before you
— the migration of the seals: the period of the.year; the great slaughler
of the females and the death of the young; the extermination to which it
conducted, and various other considerations, and embracing — this is
the important point — a proposal for these Regulations. That is the

substance of it. I will read this passage

The only way of obviating the lamentable result above predicted appears to be
by the United States, Great Britain, and other interested powers taking concerted
action to prevent their citizens or subjects from killing fur-seals with firearms, or
destructive weapons, north of 50° of north latitude, and between 160° of longitude
west, and 170° of longitude east from Greenwich, during the period intervening bet-
ween April 15th and November 1st.

I think I said before from the 1st of April — it would seem to be by
this, April the 15th; we shall encounter that again. The letter conti

nues :

T'o prevent the killing within a marine belt of 40 or 50 miles from the islands
during that period would be ineffectual as a preservative measure.

And so tlul'”l.
Then comes a letter from the minister to Mr Bayard, on page 175, in

which he says

I have received your instruction n° 782, under date of February 7, relative to the
Alaskan seal fisheries. 1 immediately addressed a note to Lord Salishury, inclosing
for his perusal one of the printed copies of the instruction, and requesting an ap
pointment, for an early interview on the subject

I also sent a note to the Russian Ambassador, and an interview with him is arran
ged for the 21st instant.

The whole matter will receive my immediate and thorough attention and I hope
for a favorable result. Meanwhile I would ask your consideration of the manner in
which ygu would propose to carry out the regulations of these fisheries that may
be agréed ppon by the countries interested. Would not legislation be necessary ;

and, if so, is there any hope of obtaining'it on the part of Congress ?

Another letter from the same o the same on the same page of Febru-
ary 25th, 1888, says: -

Relerring to your instrugtions, numbered 782 of February 7, 1888, in reference
9 > ) T
to the Alaska seal 11~hrnv;, and to my reply thereto, numbered 690, of February
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18, | have the honor to inform you that | have since had interviews on the subject
with Lord Salisbury and with Mr de Staal, the Russian Ambassador.

Lord Salisbury assents to yoor proposition to establish, by mutual arrangement
between the Governments interested, a close time for fur-seals, between April 15
and November 1, and hetween 160° of longitude west, and 170° of longitude east, in
the Behring Sea

And in thatletter — whether by omission, orhow it happened — there

is no southern boundary slated.

Ite will also join the United States Government in any prevenlive measures it
may be thought best to adopt, by orders issued Lo the naval vessels in that region
of the respective Governnfents,

I have this morning telegraphed you for additional printed copies of instructions
782 for the use of Her Majesty's Government

The Russian Ambasshdor concurs, so far as his personal opinion is concerned,
in the propriety of the proposed measures for the protection of the seals, and has
promised to communicate at once with his Government in regard to it. 1 have fur
nished him with copies of instructions 782 for the use of his Government.

Then there is the reply of Mr Bayard on the 2nd of March continuing
the subject. Itneed not be read ; but I will read Mr White's letter. The
Minister having returned home temporarily, the subject was left in the
hands of Mr White, who became chargé, (o carry oul these details which
had been substantially agreed on; and Mr White writes to Mr Bayard
on April 7th 1888. ’

Referring to your instructions

And so forth.

i have the honor to acquaint you that I received a private note from the Mar-

quis of Salisbury this morning stating that at the request of the Russian Ambassa-

dor he had appointed a meeling at the l"nl%

1 Office next Wednesday, 11th instant
““ to discuss the question of a close timgAor the seal fishery in Behring Sea, " and
expressing a hope that I would make 1’L,(/u||\--111<'nl to be present, and I have H‘pliwl
that I shall be happy to attend //

Then there is Mr White's lefler i Mr Bayard on April 20th 1888, on
page 179 of the same book. Ie speaks first of having mel the Marquis
of Salisbury and M. de Staal and tl

'n says :
M. de Staal expressed a desire, on behalf of his Government, to include in the area
to be protected by the convention the SAa of Okhotsk, or at least that portion of it
in which Robben Island is situated, there Weing, he said, in that region large num
bers of seals, whose destruction is threalen®y in the same way as those in Behring
Sea

He also urged that measures be taken by the insertion of a clause in the pro
posed convention or otherwise, for prohibiting Yhe importation, by merchant ves
sels, into the seal protected area, for sale themein, of alcoholic drinks, firearms,
gunpowder, and dynamite

Lord Salisbury expressed no opinion with regard to the latter proposal, but,
with a view to meeting the Russian Government's wishes respecting the walers
surrounding Robben Island, he suggested that, besides the whole of Behring Sea,
the sea of Okholsk and the Pacilic Ocean north of north latitude 47° should be

included in the proposed arrangement
Then you get (if Mr White is correct and we shall see whether he is
or not soon), the Southern line of this previously indicated area extended

\
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to the west, and, by the apparent construction of the language, I should
think extended to the east — cgrlainly to the west. And there isanother
letter which 1 will refer to about that.

The President. — You will come lo the cast a little later.

Mr Phelps. Yes.

The President. — You say there is another letter?

Mr Phelps. — Yes. Then he says:

I referred to the communications already made by Mr Phelps on this subject to
Lord Salisbury, and said that I should be obliged to refer to you the proposals
which had just been made, before expressing an opinion with regard to them.

I have accordingly the honor to ask for instructions in reference to the same

Meanwhile the Marquis of Salisbury promised to have prepared a dralt conven-

tion for submission to the Russian embassador and to myself. 1 shall lose no time
in forwarding you a copy of this document when received

I have omitted a paragraph in Mr White's letter, that I should have

read. At the bottom of page 179 he says:

His lordship intimated furthermore that the period proposed by the United States

for a close time, April 15th to November 1st, might interfere with the trade longer

than absolutely necessary for the protection of the seals, and he suggested Octo
ber 1st, instead of a month later, as the termination of the period of seal protection,

Then Mr Bayard repliés to Mr White. The letter is on page 180 of
the same book, under date of May 1st 1888.

Your dispatch n® 725 of the 20th ultimo staling the result of your interview
with Lord Salisbury and the Russian embassador relative to the protection of seals
in Behring Sea, and requesting further instructions as to their proposals, has been
received.

As you have already been instracted, the Department does not object to the
inclusion of the sea of Okhotsk, or so much of it as may be necessary, in the arran
gement for the protection of the seals. Nor is it thought absolutely nec essary fo
insist on the extension of the close season till the 1st of November.

Only such a period is desired as may be required for the end in view. But in
order that success may be assured in the efforts of the various Governments inte-
rested in the protection of the seals, it seems advisable to take the 15th of Octo
ber instead of the 1st as the date of the close season, although, as I am now advised
the 1st of November would bhe safer

The sugg

stion made by Lord Salisbury that it may be necessary to bring other
Governments than the United States, Great Britain, and Russiainto the arrange
ment has already been met by the action of the Departement, as [ have hitherto in
formed you. Al the same time the invitation was sent to the British Government
to negotiale a convention for seal protection in Behring Sea, a like invitation was
extended to various other powers, which have without exception returned a favora-
ble responst

In order, therefore, that the plan may be carried out, the convention proposed
between the United States, Great Britain, and Russia should contain a clauge provi-
ding for the subsequent adhesion of other powers.

Then there is a sentence aboul fire arms and liquor which is imma-
terial to the present discussion.

Mr Whie then writes to Mr Bayard on the 20th of June 1888. It is
on page 181 :

I have the honor to inform you that I availed myself of an early opportunity to
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acquaint the Marquis of Salisbury and the Russian ambassador of the receipt of

hould i your instructions numbered 804, of May 3rd
other £ m .
bt & That is the last letter I read :
I
<l
. And shortly afterwards (May 16) His Excellency and 1 called |<v;:¢yt'l‘ at the
3 Foreign Office for the purpose of discussing with his lordship the tgfms of the \
; yroposed convention for the protection of seals in Behring Sea. ”m’nlllln:«lrl\ -2
X proj I : »
Lord Salishysy had just received a communication from the Canadian Government (, S
; stating a meémorandum on the subject would shortly be forwarded to London, and g
expressing a hope that pending the arrival of that document no further steps would ¢ )
ject Lo be taken iwthe matter by Her Majesty's Government -
[n)\d]\' )
'\\ And 80 forth. +
— “~Now I turn from this American evidence to some letters #hat are to \
nven- ) . . . . — ;
i be fouhd in the same third volume of the British Appendix from which I |
have been reading before. [ have shown the Tribunal (because 1 attach
| : so much importance to this that I think it ought to be clearly |u-|'¢-ui\‘1't|
lave . X , & ' :
whether this was a misunderstanding or a understanding), what \w\\/\:l-
entertained in regard to it, and what was understood about it hy the
]‘\l"l"’ ; American representatives in London, and through them, by the United
onger . ! : . ) : .
| Octo- States Government at home! Now I refer to a letter from the “;H‘qllh of
setion, ; Salisbury to Sir R. Morier and also to Sir Lionel West the British Mi-
nister at Washington. A duplicate of this letter seems to have been sent
80 nr ¥ ‘4 . ye . y .
! 3 out, one lo Sir Robert Morier and the other to Sir Lionel West. It is to
| be found at page 196 of the 3rd volume of the British Appendix to the
rview Case,
[ seals 1 S
b t
5 been ' )
The Russian Ambassador and the United States’ Chargé d’Affaires called upon
o tl me this afternoon to discuss the question of the seal fisheries in Behring’s Sea,
0 1€ '
et which had been brought into prominence by the recent acltion of the United States.
arran o 2 Y
ary { The United States’ Government had expressed a desire that some agreement
¢ 0 :
¢ should be arrived at between the three Governments for the purpose of prohibiting
But the slaughter of the seals during the time of breeding; and, at my request, M. de
ut in s
; Staal had obtained instructions from his Government on that question.
mnte-
Octc ' . v .
: l'l M. de Staal, vou will recollect, Sir, was the Russian Ambassador :
vised N
At this preliminary discussion it was decided provisionally, in order to furnish
other a basis for negotiation, and without definitively pledging our Governments, that
ange- the space to be covered by the proposed Convention should be the sea between
o in America and Russia north of the 47th degree of latitude ; N
iment . . : !
ivas that gives the entire southern line
v
vora- .
IWOra ; that the close time should extend from the t5th of April to the 1st November;
posed that was written before Mr Bavard's suggested modification that he would
b take the 15f October
3 that during that time the slaughter of all seals should be forbidden; and vessels
"ma- ) engaged in it should be liable to seizure by the cruisers of any of the three Powers,
3 and should be taken to the port of their own nationality for condemnation; thatthe
) J traffic in arms, alcohol, and powder should be prohibited in all the islands of those
It is ! seas; and that as soon as the three Powers had concluded the Convention, they
3 should join in submitting it for the assent of the other Maritime Powers of the
5 northern seas. \
ity to fg
1
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The United States’ Chargé d’Affaires was o
the importance of dispatch on account of

ceedingly earnest in pressing on us

e inconceivable slaughter that had
He stated that in addition to the vast
quantity brought to market, it was a cofimon practice for those engaged in the

been and was still going on in these seas,

trade to shoot all seals they might meet §p the open sea, and that of these a great
number sank, so that their skins could nof\be recovered

On the 28th of July there appears in he British Appendix the sams
Volume, page 209 a letter from the United Stales Minister who had then
returned to London to the Marquis of Salisbury; I ask you to nolice thie
date, July 28(h, 1888.

Senator Morgan. Whatis the date of Lord Salisbury’s lelter which
you just read?

Mr Phelps \pril 16th, sir; immediately after the interview of
Mr While in w

had been put inl

ich the original agreement belween him and the Minister
shape.  This letter of July 28th is as follows :

My Lorp

I beg to recall your LordsMNp's attention to the ~|\I»»[‘i cl of the proposed Conven

1¢ United States, Great Britain and Russia for the
protection of the seal fisheries in B

tion between the Government o

ig Sea. A considerable time hasnow elapsed
since the last conversation | had the |

wour to have with your Lordship in regar
to it, when it was mutually believed that\n early agreement might be arrived at

I am sure your Lordship will concur

h me in conceiving it to be for the

interest ol all parties that a conclusion shoulyl be reached as soon as possible. And

my Government instructs me respectfully t§ urge upon Her Majesty's Government

the propriety, under existing’circumstances§of immediate action

I understand the Russian Government to pe prepared to concur in the proposed

Convention as soon as the other Governmen§ concerned are ready to assent to it

Now, sir, you have from Lord Suligbury in his letter to the British re
presentatives abroad, his stalement yhich precisely concurs in gvery par
ticular with that of the Americag/Minister, and the American chargé
d’affaires in representing this aggfement to his Government.
Then there took place a gbrrespondence, or perhaps | should say
there had taken place in the gheantime a correspondence from April to
July between the Governmeghs, containing a suggestion made in the form
of a letter of the Uniled States Minister, that has been read, as to the
means by whichthis convention should be carried into effect, and whether
legislation would not be necessary in both countries tp empower the
Governments and the courls of the Government to enfp® the provisions
of the stipulations; and it appears from thal ln|'l‘t;;,n»nwl\mw that the
suggestion made by the American Minister to Lord Sahisbury asil was
made to his own Government, was acceded to: that it was proposed by
his Lordship to have introduced into Parliament a bill for the enforce
ment of this proposed Convention; that a ¢ opy of it was promised to the
American Minister, at his request, for the use of his Government; that
subsequently Her Majesty's Government thought it would be better to
enforce the convention in Greal Britain through orders in Council, and

that was understood by Mr White to mean that no act of Parliament was
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necessary, but that the Executive would enforce it thipugh orders in

Council.  That mistake of his was subsequgntly correctetl by an explana-

tion from the Brilish Foreign Office that tlfey only meagt that instead of

passing a definite bill prescribing the manner in which a Convention
should be carried out which was not vel formally executed, that an act
should be passed empowering the Privy Council to issue such orders
under such and such circumslances as might be necessary.

I allude to it only to say that the Convenlion thal il is apparent
was agreed o be executed on both sides, and the delails of it, wére all
understood, and was likewise the subject of consideration and of
conclusion as to the means by which it should be carried into effect;
and whether an act was introduced into Congress on the other side for
that purpose, I really do not know. Possibly Senator Morgan may re
member.

Senator Morgan.

Mr Phelps.

we here?

No; I have no remembrance about that

I do not know whether it got so far. Now, sir, why are

Sil‘ RlChB.l'd Wehster. — There is a letter of the 3rd of N"»ls'lll]n'l' on
page 220, from Lord Salisbury o Sir Lionel West, which I think
should be read in conneclion with what you are saying.

Mr Phelps.

I will read it with much pleasure

With reference to my despateh of the 16th April last, relative to the proposals
received from.the Government of the United States for concerted action on the part

of the Powers interested in the matter, with a view to the establishment of a close

season for the preservation of the fur-scals resorting to Behrings Sea, | have to
inform you that I have recently had a long conversation with Mr Phelps on the sub
jeet

He stated that his Government were very anxious that an agreement should be
arrived at as soon as possible

[ pointed out the difficulties felt by the Canadian. Government, and said that
while the scheme was favorable to the industries country nsider
able apprehension was felt in Canada with respect to its possible effect on colonial

mterests

I added that I was still sanguine of coming (o an arrang
indispensable

nent, but that time was

That letter is on my notes to have been read a little later in another
conneclion

8ir Richard Webster.

Mr Phelps.
this time to oblige my learned friend: because 1 was about (o pul the
mquiry I had put the mquiry

I beg your pardon, Mr helps
It does not disturb me atall. 1 am glad to read it at

How come we here? After the agree
ment that you learn from both these Governments had been made, its
delails adjusted, the methods of its being carried into effect considered
and arranged afler repeated applications by the United States Government,
based upon the urgency of the case, (that is the destruction thal was
going forward) had been mel by saying that it was necessary to consull
Canada as was mosl proper. We have been spoken of as complaining of

236
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that. Cerlainly nol: il was the duty of the British Government to consult
the province on that subject, aud we at once acquiesced, as will be seen
from the correspondence, in the propriety of wailing until an answer
could be had. Then we find as late as September, afler the communica
tion from Canada that I am aboul to read from, Lord Salishury writes
that he had had a conversation with tle American ilini\h'r. who was pre
sent for the fulfillment of this Convention, and hid told him that tim&
was necessary, but that he was-still sanguine that it would be executed.

Now, what was the difficulty? The difficalty was the protest of Canada
against this Convenlion
to the Colonial Government. Time was demanded, and an official reply
was senl back to Her Majesty’s Government, which is the reply that Lord
Salisbury alludes to in the letter I have just read as the cause of the delay,
On page 212 of the same book, the third volume of the British Appendix,
under date of August 1I8th, is a letter from
believe my friend said was —

Sir Richard Webster.

Mr Phe]ps. A\ Secretary of the Colonial Office

Sit

With reference to the
directed by Lord Knulsford to transmit
Salishury, a copy of a dispateh from the Governor-Gener il of Canada forwarding a
Minute of his Privy Coun
Government for the establishment of a closc

In view of the explanations

clearly the strong objecti

Knutsford that it will be

modified proposal if the negotiations

The enclosure in that is “* The ‘;w’m\l of a Commillee of the Hono-
rable Privy Council for Canada, approved by His Excellency, the Governor

General in Council, on the 14th July I will read the whole of

as it 1s brief

I'he Committee of i

dated the Sth March, 1888

Colonies,

the United States’ Minister
Bavard for the establishmen
Behring's Sea, to extend from the 15th April to the 1st November of each year

|
longitu
|

ord Knutsford asks to be
vernment may have to offer on the subject

T'he Minister of Marine
were referred, submits a Report thereon
igainst Mr Bayard's proposal as an unjust and unnecessary interference with, or

rather prohibition of, rights so long enjoyed to a lawful and remunerative occupa

tion upon the high seas

The Committee concur in the said Report, and advise that a copy thereof and
of this Minute, if approved, be transmitted by your Excellency to the Right Hono

rable Secretary of State for the Colonies

It was communicated from (he Foreign Office

Bramston, whom |

He was a Secretary of the Colonial Office.

letter from this Department of the 10th instant, I am

subject of the proposal o

for seals in Behring's Sea

sary for the United States

consideration a despatch
e the Seerelary of State for the
ransmitling a copy « !

, submitting a proposal from Mr Secrelary

erative in the wate
160 degre west and 170 degrees east from Greenwich, in which despateh

iy observations which

said despateh wind inclosures
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Then follows this Minute from the Department of {he Marine and
Fisheries, as the result of the Report of the Committee of the Privy Coun-
E. Foster, Acting Minister of Marine and Fisheries,

cil, signed I)} George
in which the grounds of the objection were slated.

I cannot take your time, Sir, Lo read the whole of this, nor is il neces-
sary at all. It is in print before you. I only read enough to point out
that their objection is thal the increase of the seals is so great, the num-
ber so large that the pelagic sealing complained of by the Nniled States
does not even stop the increase.  Therefore, that it cannot be necessary
for the preservation of the seal, and that the real object of the United
Stales is not the preservalion of the seal, which is in no sense endangered,
but is an altempt to obtain a complete monopoly of the sealskins and to
deprive Canada of that share in the product obtained upon the high seas
which can be laken, as I have said, not merely without risk to the exis-
tence of the herd, but without slopping ils increase.

He refers Lo a report of the United States Agent from which it appears,
as he savys :

1. That none but young male sedls are allowed to be killed on the Pribilof Is-

lands, and of these only 100,000 annually.

2. That a careful measurement of the breding rookeries on St Paul and St
George Islands showed 6,357,750 seals exclusive of young males.

. That 90 per cent of the pups bred hy these gointo the water, leaving a morta-
lity of but 10 per cent at the place of breeding.

§. That fully one-half of the above 90 per cent, of pups returned the following
vear as yearlings lo the rookeries, leaving thus a total mortality of 45 percent from
various causes al sea

Itneeds buta slight consideration of these figures to demonstrate that an addition

of millions each year must be made to the surviving seal life in the North Pacific

Ocean

The Agent in his Report sayg : “*This vast number of animals, so valuable to the
Government, are still onthe increase I'he condition of all the rookeries could not
be belter

Fhat report is staled o have been daled July 18th, 1887,
Sir Richard Webster. — Itis a United Stales document.
Mr Phelps Yes; itis quoted from a Uniled States document.

Against the enormous yearly increase of seal life may be placed the average
slanghter as given in the Memorandum attached to Mr Bayard's letter, viz., 192, 457

for the whole world, or for the seals near to Behring's Sea as follows :
Pribilof Islands . 04 967
Commander Islands et Robbin Reef : 41,803
f Japan Islands s . £,000
North-wes!t coast of America . o N 25.000
Or a tolal of . .« 165,860

With an annual clear increase of millions, and an annual slaughter of less than
200,000 in the North Pacific Ocean, it surely cannot be contended that there is any
necessity for sweh stringent and exclusive measures as the one proposed in order
to preserve the seal fishery from threatened destruction.  Not only would it appear
that the present rate of catch could be permitted, and a continual increase“f the+
total number of seals be assured, but it would seem that this annual take might be
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many times multiplied without serious fears of exhaustion so long as the present
condition of breeding on the Pribilof Islands are preserved

éill he goes on to discuss the subject. The purport of it all is, as |
have ®tid, that while this proposal of the United States is totally unne
cessary, altogether uncalled for, that the real motive of it is to establish
an absolule and complete monopoly on the islands.

Scnator miorgan. — Is that in July 1888?

Mr Phelps. — Yes, Sir

Senator Morgan. Mr |'|l~‘||r~. before we rise for the recess, | would
like to know whether in the l|||wlv|‘~1.||n|in}; that there is belween the
counsel in this Case, in regard to the geographical definition of Behring

Sea, the line isto be drawn inside the Aleutian range oroutside?

Mr Phelps. Do you mean, Senator, on the question of whether it is
included in the Pacific Ocean?

Senator Morgan. No; I mean in reference to the words in the
trealy ** In or habitually resorting to Behring Sea.

8ir, Richard Webster. — 1 might perhaps save trouble on this matter
by saying and 1 think Mr. Phelps will agree that th® matter is a little in-
volved, but so far as Her Majesly’s Governmenl is concerned we have

not the slightest ohjection to the passes into Behring Sea being con

sideras part of Behring Sea. 1 do not think it would be accurate (o con
sider the passes into the sea as being a part of il, but for the purposes of
the Regulations I was discussing yesterday, we have not the slighest objec-
tion to those passes being considered a part of the sea.

Mr Phelps Yes, Sir.  In answer to Mr Senator Morgans's question,
if you will permit me a moment, Mr. President, this Minute that I have
been reading from is dated the Tth day of July, 1888. It was approved
by the Governor-General in Privy Council on the 14th of July, 1888 and it
was transmitted by Lord Stanley of Preston to Lord Knutsford on the 3rd
of August 1888, and would be in the possession of the British Foreign

Office in aboul the usual time aflter that

The Tribunal here adjourned for a short lime

Mr Phelps. — My learned friend, Sir Richard Webster desires thal
[ should refer (o another letter upon the same subject which I had nol
mentioned this morning I do it with great pleasure, because it is by no
means my inlention to deduce any conclusions from any part of this cor
respondence which are not sustained by the whole of it. It is a letler
from Lord Salisbury to Sir Julian Pauncefote of the 22nd October 1890,
and it is in the 3rd British \ppendix, page 18 of the second part. The
Tribunal will remember before [ read from this letter that the correspon-
dence I have been reading look place at, and immedialely following, the
time when the Agreement belween the two Governments for a convention
that | was speaking of took place.

Senator Morgan. In 1888?
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Mr Phelps. —Yes, the letters on both sides.  Now on the 22nd Oclo-
ber 1890, Lord Salisbury wriles to Sir Julian Pauncefote a letter which
is produced here, in which, being pressed upon this subject, he gives an
explanation :

I understand his complaint —

that is to say, in Mr Blaine’s correspondence

o be that, in a conversation with Mr Phelps, reported by that gentleman in a
despatch dated the 25th February, 1888, I had assented to the American proposition
to establish, by mutual arrangement between the Governments interested, a close
time for fur-seals between the 15th April and the 1st November in each year, and
between 160° west longitude and 170 east longitude in the Behring's Sea; that 1 had

undertaken to cause an Act to be introduced in Parliament to give effect to this

arrangement as soon as it could be prepared, and that 1 subsequently receded

from Lhese er ements

The conversalion in question tock place on the 22nd Febroary 1888, and my
own record of if, written on the same day in a despatch to your predecessor, is
as follows :

Mr Phelps then made a proposal on the bases embodied in Mr Bayard's despalch
of the 7th February, a copy of which accompanies Py previous despatch of this
day’'s date. Mr Bayard there expresses the opinion that the only way of preventing
the destruction of the seals would be by concentrated action on the part of the

United States, Great Britain, and other interested Powers, to prevent their cilizens

or subjects from Kkilling fur-seals with firearms or other destructive weapons north
of 50° north latitude, and between 160 west longitude and 170° east longitude from
Greenwich, during the period intervening Hétween the 15th April and the 1st No
vember. [ expressed to Mr Phelps the entire readiness of Her Majesty's Govern
ment to join in an Agreement with Russia and the United States to establish a close
time for seal fishing north of some latitude to be fixed.

And he subsequently discusses that at a length I need not read, spea
king very Kindly of the Unifted States Minister and giving his views which
are before you.

I am very glad that this letter as itis in the case, where it would na-
turally encounter and probably has before encountered the eye of the
Tribunal, should have been brought to my attention by my learned friend
on the other side. I appeal from that letter which is not after all very
different from what appeared from the former correspondence — I appeal
from Lord Salisbury's recollection in 1890 to what he said in the repeated
letter I read this morning and need not read again, writlen immediately
after that agreement was made. I the Tribunal take the trouble, which
I will not stop to do, to compare the letters which I have read this morning
from the British Government as well as from the representative of the
\merican Government with the subsequent recollection of Lord Salishury
in 1890, I think they will find in which he was correct, and in which he
was undoubledly mistaken. In that letter (you will remember dhose let
lers) he suggested the 47th parallel. He slates the agreement to have
been both the dates fixed, and the limits fixed, when now he seems to be
of a recollection that all he agreed Lo was Lo agree to something or other to
be fixed hereafler.

Now still on the point whether there could have been any misunder
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standing or rather want of information on the parl of Lord Salisbury, I
want o call your altention lo a letter on the 24th page of this book, the
third British Appendix, from Messrs Lampson the great fur house of Lon-
don through whose hands as it has appeared and will appear in another
eonneclion all these seal skins passed. They are a very old well esla-
blished ‘House and the letter I refer to is a letter from these genllemen to
the Earl of Iddesleigh when he was Secretary for Foreign Affairs dated the
12th November 1886 almost two years before making the Agreement bel

ween Lord Salisbury and the American Minister | have referred to

My Lowb,

We understand a question of international law has arisen between the Govern
ment of the United States on the one hand, and the Governments of Great Britain
and of the Dominion of Canada on the other hand, respecting'the seizare by the
United States Revenue cutter * Corwin ' of certain Dominion fishing-vessels engaged
in capturing fur-seals in the waters of Alaskh

As the future existence of the fur-seal skin traffic, in which we have for years
past been engaged, largely depends upon the settlement of this question, we beg to
submit for your consideration, the following facts

Sitnated in the waters of Alaska, latitude 57° north, longitude 170° wesl, is the
Pribilof group of islands, belonging to the United States

I'hese islands, which are oc upied every year from May to October by a large
number of fur-seals for the purpose of breeding, have been leased to an American
Company under stringent conditions, which restrict them from Killing more than
100000 young males per annum, and strictly prohibit them from killing any fe
male seals whatever

The fur-seal heing a polygamous animal, the annual increase is not affected by
the killing of this limited number of yvoung males: and it has been found that the
wise nursing by these means of this very important fishery has not only resulled
in the preservation of the seals during the past sixteen years, but has also given an
unple supply of skins for purposes of trade.

During the last few seasons, however, fishing vessels have been fitted out from
ports in British Columbia and the United States, and have been engaged in the
wholesale slaughter of female seals, which, during the breeding season, swarm in
the waters round the islands for a considerable distance out to sea

Last summer several of the Dominion vessels were seized by the United Slates
cutter, and it is stated that a case is being prepared by the Dominion Government,
for presentation to the United States’ Government, disputing the le gality of the said
caplures

Should Great Britain deny the right of the United States’ Government to protect
the fishery in an effectual manner, there can be no doubt that the Alaska fur-seals,
which furnish by far the most important part of the world’s supply of seal-skins,
will be exteMuinated in a very few years, just as in the South Atlantic the Shetland
and GGeorgia fur-seals which used to furnish even finer pelts than the Alaskas, have
already been

It is evident, therefore, that the benefit derived by the Dominion fishing-vessels
from the slaughter of these female seals will be short lived

We would next point out that the 100,000 skins, the annual produce of 1he
islands (worth 7. 350,000 at present prices) have been shipped to us for sale and ma
nufacture in London for sixteen years past, thus affording in this city employment
for a large amount of capital and means of subsistence to some 10,000 people,
many of whom are skilled workmen earning wages up to . 3 per week

We need, therefore, hardly suggest that it would be a short sighted and disas
trous policy to allow such an industry to be destroyed, especially at a time

when so much distress is already prevalent amons the working classes.
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We therefore earnestly trust the British Government will, after verifying the
above facts, see ils way to give its friendly supportsto the United States in the
exercise of their right to protect and preserve an article of commerce equally
affecting the interests of hoth countries. We have telegraphed to New-York for
the * Monograph of the Seal Islands ' by Professor Elliott, which fully describes
the seal life upon the islands. When we have received the book we shall have
the pleasure of handing it (o your Lordship

Senator Morgan. — What is the date of that?

Mr Phelps. — November 12(h 1886, before any communication had
passed between the Uniled States and the British Government on that
subject excepting a letter of inquiry from the Foreign Office to the
United States State Department that it had heard of the arrest of these
vessels and desiring Lo be informed of the particulars.  This is a commu
nicalion from this British house to their Foreign Office. 1 cite it for the
purpose of showing that when this agreement during this long period
between September 1887 and September 1888 was in process of being
made and of having ils delails seltled and the legislation necessary pro-
vided for it, the British Foreign Office not only had this paper of
Mr Bayard's, which | referred to this morning stating all these facts, they
had this communication from Canada in July 1888 which I referred to,
they had for two vears the remonstrance of this important house of
their own subjecls, in view of their own interests and what they conceived
lo be British interests quite irrespective of the United States, so that the
subject was in no respecl a new one, and if so Lord .\||i~|||1|'>\ would have
been the reverse of the man that he is, in capable at all of dealing with
a subject he was not conscious he understood he had complete infor
malion from various sources in respect of the facls

Now Lhen if there was a misunderstanding at the time of it, when he
gels this information from Canada, if he felt he had been misled, that he
had acted too |1‘|\li|l\. that he had been misinformed by My |'n|.\-ll"l and
that the facts ‘stated in Mr Bavard’'s communication did nol stand the tesl
of examinalion, or were exaggeraled, or were inaccurale, why he would
have said so! As he stales himself writing lo the Colonial Office and (o
his Representative at Washinglon, al the same time that the American
Minister was staling it to his own Government, that he was pulting the
maller off — expressing his regrel sanguine for more than 30 days
after he had received (hese communicalions from Canada that the agree
ment would be carried out, ag I read this morning and saying that only
lime was necessary lo effect it — during all that time he never suggested
cither to the American Government or to its Represenlative to the Colo
nial Government of Canada, to the Colonial Office or to any of the minis
ters of the BritishyGovernment anywhere * we must recall it, we have
been hasty, wehave acted withoul sufficient information ™ and whatever
Lord Salisbury may remember as lately as 1890 about the indefinileness
of the Agreement, which he does not ‘deny that he made, that is comple

tely conltradicted by his own letters in which he stated with the ultinost
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particularity the very details which in 1890 he remembers were left for
future adjustment. ted S
/ Lord Salisbury was mistaken in his recollection, he had not before with a
him, when he made that stalement, these letters that might have been was: no
laid before him signed by himself. Now he was pressed, — a high-toned fied: a
and honourable man, as incapable of receding from any Agreement that excelle
he had made as any man in the world, jealous of the honour of his parly-y
Counlry, he was pressed with the position that the British Government \ regard:
found itself in.  You see it transparent through all this correspondence. \ In
If, as | have said, he had been drawn hastily into this Agreement, or had A“ Lio
enlered into some misunderstanding, or if Canada had presented a re- the tin
monstrance which justified him in acting upon it and receding, he would with Si
have done so. Inslead of that, all through the summer Le Was saving, T'he
“Time only is necessary; we shall yel bring it about”. N\ America
oy : y s R = A of the s
Fhen, when pressed at Washington by Mr Blaine with lhl\\\lwlAn. no e
ela) arrive
excuse for which had been offered by Her Majesly’s Governmént, Dreause
they had heard from Canada, they had got this formal Report fromN\Uhe and
Privy Council of Canada signed by the Minister, that source was exhausted, " Sir
still pressed, as he writes himself, by the American Minister calling upon 3 refer L
him and urging dispatch, he writes a letter to which I must allude, and passag
which will be found in the 1st Volume of the United States Appendix, Mr
age 238. It is from Sir Julian Pauncefote to Mr Blaine, and is dated Sir
' D
June the 30th, 1890 : Mr
' \\i
I have received a dispatch from the Marquis of Salisbury with reference to the
passage in your note to me of the 4th instant, in which you remark that in 1883 He e
his Lordship abruptly closed the negotiations because ‘the Canadian Government the Rus
objected’, and that he ‘assigned no other reason whaltever during
ind he

That is quoted from what Mr Blaine says : .
: end to a

In view of the observations contained in Lord Salisbury's dispatch of the 20th Mr |
of June, of which a copy is inclosed in my last preceding note of this date, his was eno
Lordship deems it unnecessary to discuss at any greater length the circumstances political
which led to an interruption of the negotiations of 1888 ding, it

With regard, however, to the passage in your nole of the 4th instant above any- neg
eferred to, his Lordship wishes me to call your attention to the following state howeve
ment made to him by Mr Phelps, the United States’ Minister in London, on the 3nd taken fc
of April, 1888, and which was recorded in a despatch of the same date to Her plying
Majesty’s Minister at Washington fore. ur

he read

Under the peculiar political circumstances of America at this moment, ‘said

Mr Phelps’, with a general election impending, it would be of little use, and indeed instruct

hardly practicable, to conduct any negotiation to its issue before the election had Sea, al
taken place the esla
every re
Now, let me say for myself, without making myself a witness, | am ment (o
quite willing it should stand as Lord Salisbury remembers it for the pur- At
pose of this case; but I did make a similar remark to his Lordship. It Lansd:
had reference, |l|>\\t'\¢'l', o a very different \Il'b.im", a ]»l‘u]uum‘ V|VI‘|‘2||.\ He
between the United States and the British Government on the subject of Sea I»”l,‘.
the Fisheries on the East Atlantic the Canadian Fisheries. | said it was and he

no use to make a Trealy with the expeclation that it would pass the Uni- requisit
I rej
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ted States’ Senate where a vote of two-thirds is required o confirm it
with a political majority in the Senate adverse to the Gov@rnment — it
was no use to make a Trealy with the expectation that it would be rati-
fied ¢ and subsequent events showed the correctness of that, because an
excellent Treaty was made which failed of ralification owing to a strict
parly-vote. But lel it stand, because I do nol propose lo lestify as
regards this Seal Fishery malter. )
\ In the third British Appendix, page 189, is Lord Salishury's letter to
Af'r Lionel Wesl stating this observation of mine. This is April 3rd, 1888,
l[n- time that it was made, the time he refers (o in his communication
with Sir Julian Pauncefole that T have just referred to, and he says,

I'he United States’ Minister called upon me to-day, previous to his return to
América. He was anxious to speak to me especialy with reference to the condition

of the seal fishery in Behring Sea. He expressed the hope instructions would soon

arrive which would enable the”Russian Ambassador to negotiate,

and so forth.

Sir Richard Webster. '|'l) negotiale about the seals. That does not
refer 16 the Atlantic which you mentioned just now, if you read that
passage and the next one after it

Mr Phelps. — Did I say the Atlantic.

Sir Richard Webster. — Yes.

Mr Phelps. — I was mislaken in thal connection. | did not mean to

I will read the passage.

He expressed the hape that instructions would soon arrive which wonld enable

the Russian Ambassador to negotiate on the subject of establishing a close tim¢

during which the capture of seals in cerlain localities

wuld not be permitted

ind he added that, whenever that Convenlion could be arranged, it would putl an

end to all the difficulties which had arisen with respect to the scal-fishery in that sea
Mr Phelps was very anxious for dispalch, because the destruction of the \;T

ecies
was enormous, and was increasing in volume every year. Bul under th |‘rfw11\|r
political circumstances of America at this moment, with a general eleclion ifnpen
ding, it would, he said, be of little use, and indeed, hardly practicable to gonduct
any- negotiation to its issue before the election had taken place He feld it,
however, to be of great importance that no steps should be neglected thaycould b
taken for the purpose of rendering the 1

1wegoliation easier lo coneludc J for sup
plying the place of it until the conclusion was obtained. He informed/fwe, ther

fore, unofficially, that he had received from Mr Bayard a private letter, from which
he read to me a passage to the following effect ¢ Lshall advise that secret
instructions be given to American cruizers not to molest Britigh ships in Behring's
Sea, at a distance from the shore, and this on the ground thay the negotiations for
the establishment of a ¢l

time are going on. ™ But, Mr Phelps added, there is
every reason that this step should not become public, as it might give encourage
ment Lo the destruction of seals that is taking place

And then something more in regard lo communicating that§p Lord
Lansdowne and, so on.
He also said he presumed that any Convention for exercising police in Behring's

Sea must, in the case of America and Great Britain, be supported by legislation

and he would be very glad if Her Majesty’s Government would try to obtain the
requisite powers during the present session

I replied that the matter should have our immediate attention




You perceive, therefore, that when pressed for an excuse for not car-
rying this Convention into effect, Lord Salisbury falls back upon a remark
that I have no doubt he supposed was applied to this subject, and which
may do so for the pregent, as an excuse for delay when the very letler in
which he communicales thal remark to his own Minister shows that if it
was made or as it was made, it was used by the Minister as a reason for
grealer despateh.  So that the reason which heset Mr Blaine to defend
himsell against , as coming rather from the American side than the
dritish, was a reason (hal was given on the American side for greater
despatch. It shows that a mind charged with many mallers is liable
somelimes Lo forgel exactly what took place in particular conversalions.
It is unquestionable that Lord Salisbury, as I have said, felt the embar

rassment of the position in which they were placed

Now, you will see that this agreement was made on the understan
ding, continued and repeafed and attempted to be carried out, as far as
Greal Brilain could get, without the concurrence of Canada, that
nothing but the objection of Canadia prevented its being carried into
effect; and that the objection of Canadia was founded upon a stalement
of fact which now is not pretended to be so, — it was founded alone
upon the supposition that the increase of seals, as I pointed out this
morning, was so greal that all the results of pelagic sealing would not
even arrest the increase of the seals, and that, therefore, the attempl of
the Uniled States to interfere was simply saying while the abundance of

these animals is greater than we can lake, greater than we want, we will

still prohibit you from taking a small fraction oul of the sea of those
seals which we should not and could not use if you did not take them,
Now, Mr Blaine is inaccurate in saying that the British Governmenl
abraptly terminated these negotiations.  They never did terminate them ;
they died of inanition, and on the 12th of November is the letler thal
has been so often referred to, and I shall not read from it again, which
is the last time, I believe, (ll the subject was referred to in 1890 by
Mr Blaine, in which this Convention figures, and which expresses the
belief of the Minister, or his conclusion, though Lord Salisbury had nol
said so, that Greal Britain would not carry that arrangement out without
the consent of Canada, and that the consent of Canada could not be had
and would not be had, and the Uniled States’ Government might as well
understand the whole thing was at an end. That-is~the purport of it
Now, when vou come (and | shall soon be through with these preli
minaries, | hope) to the renewal of these negotiations with Mr Blaine,
the first communication in regard to which I read this norning, — bel
ween Sir Julian Pauncefote, the then Minister, and Lord Salisbury,
whal, then, was the allitude of Great Britain? It was, from first to lasl,
all the way through, exactly this : “ We deny Lhe right of the United
States’Government to protect itself against this destruction of the seals
because it would be an infringement of our righls upon the high seas.

\We deny that you have acquired thal from Russia; we deny ghat you have
/
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acquired it in any other way ; but, when you come to llln- business of pre-
serving the seals, we are ready to join you in any and every Regulation
necessary for the purpose, withoul regard to any interest which it may
affect . That was their position, a_position perfectly honourable to
Great Brilain.  Whether right in its law on the question of right or not,
that is another question, that is a question of law. It was perfectly
honourable to Greal Britain to say *“ We are with you in the preser-
vation of this animal; we do nol desire to countenance or to inflict upon
you any serious injury; we simply assert what we conceive to be the
right of the sea; bul we will join you in everything that is necessary

So that the issue with Great Brifain came to be not whether pelagic seal-
ing was right, not whether it could be justified, not whether it was sure
to result in the extermination of the seals, as nobody up to that time had
ever denied it, nol that at all. It was, Who shall protect the seal

herd by such measures as may be necessary?

You propose lo do it for
vourselves; to that we object, but we will join you in doing it.

In view of the attitude which this case has assumed, | must trouble
you, not at length, with a few extracts from the correspondence to esta-
blish that position, because I think it a very important one in the thres-
hold and oulset of this case. I say that Great Britain never undertook to
defend this business of pelagic sealing ; she never undertook to deny that
it resulted in extermination ; she never undertook to say that the Cana-
dians must be protected in it, — in one letter only in all this voluminous
correspondence, and if I have overlooked anything I shall be glad to be
corrected, I do not mean to misstate it and I.do not think I do; bul I say
in one letter only, in the most guarded manner, something is intimated
by Lord Salisbury on this point.

It will be found in the first United States’ Appendix, page 208, in a

long letter in reply to Mr Blaine.

With regard to the fiest of these arguments, namely, that the seizure of the Ca
nadian vessels in the Behring's Sea was justified by the fact that they were engaged
in a pursuit that is in itsell contra bonos mores a pursuit which of necessity
involves a serious and permanent injury to the rights of the Government and people
of the United States’, it is obvious that two questions are involved ; first, whether
the pursuit and killing of fur-seals in certain parts of the open sea is, from the
point of view of international morality, an offence contra bonos mores; and, secondly,
whether, if such be the case, this fact justifics the seizure on the high seas and sub

sequent confiscation, in time of peace, of the privale vessels of a friendly nation.

Then he says,

It is an axiom of international maritime law that such action is only admissible
in the case of piracy or in pursuance of special international agreement This
principle has been universally admitted by jurists, and was very distinctly laid
down by President Tyler in his special message to Congress, dated the 27th Fe-
bruary, 1843, when, after acknowledging the right to detain and search a vessel on
suspicion of piracy, he goes on to say : With this single exception, no nation has,
in timé of peace, any authority to detain the ships of another upon the high seas,
on any pretext whatever, outside the territorial jurisdiction.

Now, the pursuit of seals in the open sea, under whatever circumslances, has

PV (SIS IES S s
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never hitherto been considered as piracy by any civilized state. Nor, even if the
Utiited States had gone so far as to make the killing of fur seals piracy by their
municipal law, would this have justified them in punishing offences against such
law, committed by any persons other than their own citizens outside the territorial
jurisdiction of the United States.

In the case of the slave trade, a practice which the civilized world has agreed to
look upon with abhorrence, the right of arresting the vessels ol another country is
exercised only by special international agreement, and no one government has been
allowed that general control of morals in this respect which Mr Blaine claims on
behalf of the United States in regard to seal-hunting.

Bul Her Majesty's Government must question whether this pursuit can of itsell
be regarded

agreed by international arrangement to forbid it.  Fur-seals are indisputably anim

ontra bonos mores, unless and until, for special reasons, it has been

als fere natura, and these have universally been regarded by jurists as res nullius
until they are canght; no person, therefore, can have property in them until he has
actually reduced them into possession by capture

It requires something more than a mere declaration that the Government or
d in the seal trade, are

citizens of the United States, or even other countries interest

losers by a certain course of proceeding to render that course an immoral one.

That is all the defence — a defence based upon a technical proposition
of law you cannol call this contra bonos mores, (as my friend the Attorney
General argues here) unlilit is agreed by nations so to classifyit. My [riend
Mr Coudert was kind enough to attribute to me the high honor of having
introduced into this discussion the Lalin phrase contra bonos mares. |
musl disclaim thatfact.  Suchideas as | possess I am under the necessily
of expressing, as well as I can, in the English language with which [ am
more familar thananyother. That the slaughter of animalsin this condi
tion, in such a manner as has been alluded to, may be a breach of manners,
may be vemilled to the forum of good manners to consider. Ishould nol
so classit.  Itis veryinteresting Lo seein the history of discussion, what is
the first step that always has (o be taken, and always is taken, in defend
ing that which is indefensible it is to find a phrase by which you can
describe it without describing its character. In some parts of the United
Stales I am sorry to say (hat assassination is called ** a difficulty bet
ween gentlemen™. 1 have heard larceny (sometimes called stealing),
1'.||l«'w| o llli\.!|i|>|‘u|il'|-|'lull Some ]N‘Illill‘ acquire a (‘lbll\lll"l'illbll‘ |'<‘|>ll‘
tation in devising ingenious circumlocutions by which you can decribe a
thing too objectionable to be described in straightforward language through
the convenient cover of the Latin or the French. Thatl is not one of my
accomplishments and therefore I must modestly disclaim the honor which
my friend has attributed to me of invenling this phrase.

Senator Morgun. | suppose you do not deseribe the ln'l.l:.:il' \4‘;||illj.1
of fur-seals, as ** fishing "?

Mr Phelps. No, I should not deseribe it as ** fishing ", cerlainly,
until I supposed that the seals became fish.

Now in the latter part of this same letler there is one other sentence
by Lord Salisbury. 1 am reading, Sir, from page 210 :—

The statement that it is *“a fact now held beyond denial or doubt thal the

taking of seals in the open sea rapidly leads to their extinction " would admit of
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reply, and abundant evidence could be adduced on the other side. Bul as it is pro
posed that this part of the question should be examined by a committee to be
appointed by the two Governments, it is not necessary that I should deal with it
here

Now, Sir, if I am not mistaken in those two paragraphs in the same
letter in one of which he says, (as the learned Attornev General has said
here!, that this business, whatever it is, cannot be technically classed as
contra bonos mores unlil the nations have agreed to call it so — and the
other in which he says that this statement by Mr Blaine that it cerlainly
leads to the extermination would admit of reply and that there is or may
be abundant evidence on the other side, that is every word that can be
ascribed to Great Britain, (if 1 have overlooked nothing and I think | have
nol), from the beginning to the end of all this correspondence which
approachis the poinl of defending either the character or the conse
quences of this business that is called ** pelagic sealing " — another
invention (in the English language this time, derived 1 belive from the
Greek as far as the word ** pelagic " is concerned), by which this business
is characterized. It is an industry — pelagic sealing of which the
worst that can be said by those who have to over step the hounds ¢f law
to say that, is thatit is contra bonos mores.

[ wish to call attention on this point to some extracts from some of
the correspondence, having pointed out that the business never was
defended that, strenuous as Great Britain was in asserling what was
regarded to be the rights of the sea the business itsell never was
defended except in the faint manner Ihave indicated.  On the other hand,
in April 1890 Sir Julian Pauncefote writes to Mr Blaine — 1 am reading
from the same Uniled States’ Appendix page 205.

It has been admitted, from the commencement, that the sole object of the nego

ciation is the preservation of the fur-seal species for the benefit of mankind, and

thal no considerations of advantage to any particular nation, or of benefit to any

private interest, should enter into the quéestion.

\gain under date of May 22nd 1889, pages 207 to 209 of the same

book, Lord Salisbury wriling to SirJulian says :

Her Majesty's Government would deeply regret that the pursuit of fur-seals on
the high seas by British vessels should involve even the slightest injury to the
people of the United States. If the case be proved, they will be ready to consider
what measures can be properly taken for the remedy of suchinjury, but they would
be unable on that ground to depart from a principle on which free commerce on
the high seas depends.

Sir Julian, under date of June 3rd 1890, writes lo Mr Blaine at page 217
of the same book

Her Majesty’s Government are quite willing to adopt all measures which will be
satisfactorily proved to be necessary for the preservation of the fur-seal species, and
to enforce such measures on British subjects by proper legislation

On June 9th 1890 at page 220 of the same volume Sir Julian writes

again to Mr Blaine :

Her Majesty’s Government have always been willing, without pledging them-
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selves to details on the questions of area and dale, to carry on negocialions hoping
thereby to come to some arrangement for such a close season as is necessary in
order to preserve the seal species from extinction

Then on June 20th 1890, Lord Salisbury writes to Sir Julian, al page

286 of the same book :

Her Majesty's Government always have been, and are still, anxious for the
arrangement of a convention which shall provide whatever close time in whalever
localities as is necessary for the preservation of the fur-seal species

Then on the 21st July 1891, Lord Salisbury again expresses himself

thus to Sir Julian at page 290 of the same book
Whatever importance they

the British Government »

altach to the preservation of the fur-seal species and!they justly look on it
as an object deserving the most serious solicitude they do not conceive that it
confers upon any maritime power rights over the open sea which that power could

not assert on other grounds

Now on page 244 of the some volume his Lordship says in the same
letter.

Her Majesty's Governmemd have no objection to refer the general question of a
close time to arbitration or to ascertain by that means how far the enactment of
such a provision is necessary for the preservation of the seal species, but any such
reference ought not to contain words appearing to attribute special and abnormal
rights in the matter to United States

Fhose are but selections.  Thereare other passages, to the same pur-
port, showing the position which Great Britain assumed in the second
stage of this negotiation with Mr Blaine viz the result of the negotiation
ought to be that all measures that were found to be necessary without
regard o the advantage of any nation or of any interest should be taken.
Fhen it was proposed by Great Britain — this was all long after the views
of Canada had been heard to have these measures ascertained by a
Joint Commission. That preposition of a Joint Commission which resul
ted in the provision of the modus vivendi of this Treaty came in the first
place from Great Britain. It was in the first instance resisted hy lhe

United States. It was adhered to by Great Britain with so much perti

nacity that it was finally adopted. Having reached the point of agr

eing

that whatever was necessary for the preservation of the race would be

adopted, the question then being what is necessary a point at which the
British Government never expressed ilself they said, ** we refer that
o a Commission

In Sir Julian’s letter of April 30th 1890 in the same volume from which

I have been reading at page 205 he says : -

The great divergence of views which exists as to whether any restrictions on
pelagic sealing are necessary for the preservation of the fur species, and if so as to
the character and extent of such restrictions, renders it impossible in my opinion
lo arrive al any solution which would satisfy public opinion either in Canada or

Great Britain or in any country which may be invited to accede to the proposed
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arrangement without a full inquiry by“a mixed commission of experts the result of
whose labours and investigations in the region of seal fishery would probably dis-
pose of all the points in dispute
. / . y .
And in that letter is profosed the draft of a legal convention conslitu-

ting such a commission.

In the note of May 23rd to Lord Salisbury, Sir Julian says in rela
tion to an interview with Mr Blaine in whi¢h he had been urging upon
the lalter the propriely of adopting Lord Salisbury’s proposed conven
liull

Moreover, it supplied the most complete machinery for arriving ata final deci
sion as to what regulations should be adopted for the preservation of the seal

species

Mr Blaine replies to Sir Julian’s note in the letter of April 30,1890

: o .
in the same book, page 204, but he fails to comment on the position and

he rejects the draft convention.

I need not read this correspondence, more or less of which has been
referred to before. It shows throughout what | have stated, that this
proposition for a joint commission came from Greal Britain in the first
place, was received with disfavor by the United States Government, was
pressed again and again, assumed different forms, and finally was assen
ted to by the United States Government and found its way into the
Treaty

Senator Morgan. — Do you mean it found its way into the modus vi
vendi or into the Treaty?

Mr Phe]pSA Into the Trealy

Senator Morgan.— Inlo both.

Mr Phelps Yes.  What, then, was the final resull of ail of this
up to the time of the commencement ol this Arbitration? 1t was (hat
the Convenlion first agreed to, and delineated on the map, having fallen
through for the reasons | have stated, the negotiation being renewed, the
attitude of Great Britain was that while the question of right must re
main to be decided, which thev could not agree upon, the maltter of re
gulations should be referred Lo a joint commission, which they were con
fident would settle the business. So was Mr. Blaine. So wereall those
who had anything to do with it.  They did not have a moment’s doubt
that when a commission of experts were senl out upon that theory to
visit those islands and examine the subject and inform themselves and
decide what was necessary for the preservation of the species that both
nations would at once accede (o it: but in the event thatthey failed to
agree, it was provided that the subject should then be referred to arbi-
tration then and not till then — a conlingency not foreseen, and il
ought not to have occurred.  We shall see as we go on how it happened
that it did occur. It was in that event only that this Tribunal, provided
for by the treaty, should be charged with the business of doing what

was first assigned to the mixed commission; and if that had been salis
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factorily performed both nations would have been quite willing to waive
discussion of the abstract question of right.

What is the attitude of this case as it appears before you? The ques-
tion of right still remains as it remained before lo be discussed and deci
ded upon whatever grounds you see fit.  The learned Attorney General
was desirous lo persuade yvou that even that question expressed in the
broad and comprehensive terms of the sixth article only meant that you
were Lo try again these old Russian questions involved in the first four.
I do not think that requires reply It did not seem to me thal the sugzes
tion commended itself to the judgment of the Tribunal.  The question of
right, upon whatever ground it is asserted and upon whatever ground il is
denied, remains. My learned friends were alarmed apparently at a re
mark that fell from Senator Morgan, that he thought there was anolher
question in this trealy I'hey seemed to fear there was some ground as
vet unknown and undisclosed that was liable to spring out of the recesses
of this document to embarrass the Tribunal, or to subject them to some
claim that they had not heard of. I did not so understand the remark of
the learned Arbitrator.  Perhaps I misunderstood it. T understood him
to mean that these questions were to be read in the light of the first ar
ticle of the Trealy, and that when read in connection with the context
they submilted exactly the proposition thatl have submitted this morning
whether the right existed to carry on this business with ils consequences.

Itis for those who engage in such a business with such consequences
to juslify it.  The attempt to assume that they are engaged in a lawful
business and are surprised to find that upon some uncomprehensive
grounds the pursuit of that business is objected to, will not succeed
The burden of justification is on the other side I'o assume that they
are simply engaged in a lawlul industry which the United States claims
upon some ground (o interrupl, is to beg the whole question

Senator Morgan If vou will allow me just there I would like to
make a remark, vou have referred lo me

Mr Phelps Cerlainly

Scnator Morge: I understand that the question propounded and
submitted in the first article of the trealy inc luded the question of the right
of citizens and subjects of both countries toindulge in what we call pelagic

hunting violates

hunting The American citizen who indulges in pelagi
necessarily the laws of the United States when he indulges in that praclice
in Behring Sea.  Then the question arose in my mind whether it was a
part of the duty of this \rbitration to repeal the laws of the United Stales

so that the citizens of llm"l nited States might contrary to its laws indulge

in pelagic hunting in Behring Sea

Mr Phelps I think it will hardly be doubted,Sir, that no such power

is reposed in the Tribunal, or that the 'l ribabal would think of entering
upon the exercise of 1l

Senator Morgan. — If vou will allow me again

Mr Phelps Certainly
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Senator Morgan. I took the view of the treaty in making that sng
gestion that after this commission had acted and had resolved concur
rently or jointly, after the opening of the negotiation and before the final
ratification of the treaty by the two Governments and the proclamation
of it, that seal life was being diminished in consequence of the depreda
tions ofRmen ; that then the point had been answered satisfactorily to the
British ®¥ernment; (hat there was a necessity for regulation, and that
the question became one of this kind, whether thal regulation could be
exerted and fully complete in virtue of the right of either Government or
of the United Stales to exercise exclusive sovereignty, or whether the
regulation must be by concurrent action of both Governmenlts. Thatl is
the altitude in which the question presented itself to my mind, and that
is what I tried to state

Mr Phelps That question in regard to the regulation, I shall en
counter dater on. | amn now staling again the question of right, with a
view luv\.uuu. as | have said, that when a Government presents itself,
as the proprietor of such territory, with such an industry established upon
it for nearly half a century, and when it is proposed by the individuals,
whose description [ shall have to deal with later, to destroy that industry
to exterminale the race of animals upon which it is founded, and to do it
in a manner that is prohibited by all law everywhere, and which is so
barbarous and inhuman that it ought to be prohibited, if it had no con
sequences al all of an economical character, the parties that proposed to
do that under the pretence of the freedom of the sea must establish their
justification he burden is upon them,

Now, how do they propose to do it?  They rest their case upon (wo
propositions, discussing it, as | have said, in the abstract, and from a
distance : first, that the seals are fere natwrae, and are thercfore open
to be killed by anvbody: secondly, that the high sea is free, so that con
duet such as I have deseribed, if the Tribunal find as a matter of fact that
itis described correctly, is a parl of the freedom of the sea, and must be
submilted to by any nation, whatever may be the consequences I'hose
are the propositions Ihatis the justification Both those proposilions
we deny

But before | discuss those propositions, I had intended to contrast the
position of Great Britain on this trial with the position that I have shown
that it oce upied all through the orrespotidence I'here, questioning the
right, undoubtedly, of the United States Government to protect itself,
generous and complete in its offer 9 join the United States in doing every
thing that was necessary withoup regard to any interest Here, the whole

case, aside from the discussion/of (he question of strict right, has «

ane
valed into a defence of the bhsiness of pelagic sealing, from the report
ol the British Commissioners, with which they set oul, to the end of the
argument of my learned friend, Mr Robinson, when he appealed yesterday
to the Tribunal to take care of these 1083 people who were engaged in the

business of pelagic sealing, to take care of the lowns that desired to
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enhance their prosperily and their growth by inducing people to come
there to engage in such a business as that, to remember that this was a
mosl important industry, and that no regulations must be adopted except
such as were perfectly consislent with its preservation: a resistance from
beginning to end to every |n-u,m..f|.|‘ regulations that did not provide
not only admit, bul provide — for the continuance of this business in all
ils substantial particulars.

Which government has changed front in the history of this business?
Js it that of the United States or that of Great Britain? ~ On the diplomalie
correspondence the record of Great Britain is perfectly clean and rair. It
is nol open to ceriticism excepl as Lo the correclness of their proposition
that we may nol defend ourselves against this wrong a question that
admils, of course, of discussion ; but as to the rest of il, as (o the inhu
manily, the extermination, the injury 10 the United Stales — all that is
put aside. Here we encounter, from one end to the other, the most stre-
nuous resistance to any sort of regulation of any Kkind that puts any real
restriction upon the business of pelagic sealing.  That I shall encounter
when | come to speak of this subject of regulations.

Returning, then, in the time that remains lo me this afternoon, to
the question of this justification, we reply to the propositions of Greal
Britain that the seal are not fere natura, in the legal sense of thal term;
that they are, in the true sense of the word, the property of the United
States : and what [ mean by the term “ property ", I shall (ry to des-
cribe Fhat. in the second place, whether or nol theirs is such a business
as we claim pelagic sealing is, it is not open to anybody, upon the open
seaany more than itis any where else, and that anv nalion thal is injured
by il has a right to “l"l‘ cl

My learned friend the Attornev-General informs us that this case is not
to be decidedupon what appears to be right, or what appears to be wrong
It is to be determined npon the principles of international law; that the
object of this Tribunal, the duty of this Tribunal, is (o administer the
principles of international Taw We agree to that We have not propo
sed any other standard.  We have not asked to setupany rule of conduel
that is not justified by what is |v|u|u-||\ called international law I'hen
whal is international law 7/ He tells us it is what the nations have agreed
to: that the idea that infernational law depends upon what is right, upon
what is just, upon what id indicated by morality and fair dealing, that is
chimerical; that a person who asserts any such proposition goes away up
into the clonds of metaphysies, and occupies himsell with dissertations
upon nol what the law is, but what it onght to be; and that this Tribunal
is not convened for that purpose.

Now, on those queslions of international law in respect to which i
may be admitted that nations have concurred, have so far concurred that
the points have become seltled and established and understood, there is
no question that such conclusions prevail. Nobody on our side has pre-

tended that you were to overrule established principles of international
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law that have become settled and laid up and recognized because you were
brought to see or to think that you saw, that they are in some respgcts ton
trary Lo ethical considerations; so that if a vessel were brought before His
Lordship, if he were silling again in the court over which he so long pre
sided and with such eminent success captured in war, or for a breach
of blockade, il you please, or for carrying conlraband ol war, or for any
of those causes captured by a privateer, legitimately commissioned by
one of the belligerents and brought in for condemnation in his court,
that heis to be harangued upon the subject of whether the established law
of the world upon those points is or is ||KI in conformity with ethical con
siderations, is oris nol what he would ,¢|~"||rw the law Lo be if in |-|un‘
of a judge he were a law-giver, o propound law instead of administering
it.  Nobody pretends that. 1t would be absurd.

In the first place, we contend that this case of ours, this right of pro
perty or prolection, call it what vou please, is as completely established
by the just principles of international law as it is by the considerations of
ethies and morality.

But waiving that point for the moment, which we will discuss by and
by, suppose it is not.  Suppose you have here presented to you for deci-
sion a question of international law, which can be staled to be a new one.
Such casg€are of very-rare occurrence. That place in this world and those
transactions in this world that what has been well called the ‘- glad some
light of jurisprudence " has not reached and does not provide for are
but very few,  They are very rare.  Bul suppose you encounter one. I
must be decided. 1If you are wriling a book, it might be sufficient to say
in regard to any sach question, ** It is undeterminable; we are not able
to savin this treatise what the law i1s We can sav what we hllll|\ itought
to be, whal we believe it will be, but as we are not authorized Lo establish
law, we are obliged to sav that this is still an unsettled question
I'hat 1s the wav vou might .h\].‘;.,- of 101 one were wriling a treatise on
international law; but when the question confronts youas a Tribunal, and
vou have gol to decide it, whether it 1s new or old, when it must be deci
ded, and in looking over the field of what is called authority on that sub-
jecl, vou are unable to say that it has heen provided for before, what then?
Decide it right, if what is right is plain and clear and obvious not only to
the legal sense, butl to the most common and wav-faring sense in the
world? “* Oh no ™ says my learned friend vou must not do that

I'he nations have nol consented But vou have got lo decide it Il vou

cannol decide it right, you must decide it wrong.  Have the nations con

sented to that?  Placuitne gentibus, savs my learned friend. Is that

whal the nations have said?  You are in a position where you must

go
one way or the other, where vou cannol fall back and say, ** We do not

know ;itis too soon to decide this question.  The nalions have nol agreed

IUis plain it ought to be decided, if we are al liberty to do that, bul we are

admonished that ne considerations of thal sort conslitule international

law, that the sanction of the nations must first be had. " Therefore. whal
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is the alternative?  Decide it wrong? If this is what I altogether deny

such a case as that; if this is or were a new question ; if it were one
upon which you closg your books, having searched them in vain for light,
the alternative is to[decide it right or Lo decide it wrong.

If nations have notagreed thal vou may decide it right, then you musl
assume that they have agreed that you should decide it wrong.  Now that
is the conclusion and the irresistible logical conclusion. He does not
help vou out of that dilemma with his definition of International law.

Now what is another consequence of his proposition, It is thal inter
nalional law can never advance another step.  The last book is wrilten;
the last addition has been made. 1t is like the Mosaic law, written, laid
up, historic for what it is worth, it cannol be extended another step in Lthe
administration of human aflairs, in olher words it is a dead law because
any system of law perishesin a moment when it ceases (o be able (o keep
up with all the vicissitudes emergencies, requirements and conditions of
human affairs; when its principles cease to be elastic_enough (o compre
hend and take in every human transaction that can possibly occur on the
face of the earth, and (o seltle all tlre rights that grow out of it, when
it ceases to possess that capacily it perishes, as systems of law have peris
hed off the earth

How can it advance?

How has it advanced?

)

What has been the growth of International law Where does il come

from?  There is no legislature o propound i, there are no Courts thalare
competent to declare it.  There are courts thal may administer it when

it can become so far settled as to be delerminate

I'here can be no general convention of nations calle

If vou puta provision into a Treaty that only makes the law of a contract,
thatis Lo say a law that binds the two parties to that law which all the rest
of the world may disregard I'hat is not international law. How is
international law advanced? It is advanced from ils earliest rudiments
by a nalion asserting for ilself in every new emergency, under every new
condition, in every step forward that human affairs have taken, what it
claims to be right.

I sav ** whal it claims to be right ", bul that does not make it so
Then see what the world says.  See what intelligent mankind say to that,

and peradventure by the general acquiescence of men, by the approval of

wise men, by the endorsement of Courlts of Juslice in all these wavs in
which the sentiment of the world transpires and applies the claim may by
and bve come to what vou would call as we may say of many things

seltled ilw_\uwl doublt no longer o be discussed until the time comes
when if that provision of law is obsolele, is insufficient or becoming
mischievous then some nation, whenhe emergency requires it, repu
diates it and says; thal is no longer law. Then again (his process
goes Lthrough.  Then again the altention of the world is invited and

the history of international law is simply the history of those assertions
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that have been made by nations in their own behalf on the basis of whal
they thought was right and under the pressure of what they thought to
be a necessily, or al leasl a propriety the assertion I say of pro-
positions and principles which have been gathered by the general
concurrence of men into the purview of what may be called interna
'Iull.r‘ l.l\\

Suppose, Sir, that any one of those propositions that any man can
think of, that if stated now would be said to be perfectly settled, was pre
senled o a Court for the first time.  Suppose there never had been a
blockade of a portin any mannerin the history of the world. ~ Suppose
now for the first time and in a warfare belween two greal maritime Powers,
one of them sends a squadron and blockades the portof another and stops
all commerce, trade and intercourse, and gives nclice they will capture

and confiscale anv vessel that undertakes (o violate that blockade and

carry on any trade, however innocent. Suppose, [ say, a nation lakes
that ground: a vessel of another nation a neulral, savs : ** We reco-
gnize no such law as that.  \We are nol parlies to this war.  We are

engaged in an innocent,(q lawful, a just trade with people.  We desire
to conlinue it.  Weare nol to be pul down by either of these belligerents ;
we shall goin; and such a vessel is captured and brought up for con
demnation.  \Whalare you going Lo say Lo such a case as that? Whalt shall
the Court of the nation who has made that assertion say to sueh a case?
Why, that nations have never agreed o this.  That would be quite true.
It is the first case that ever occured. IUis the first vessel thal ever was
seized for allempling Lo violate the first blockade (hal ever was made
What are vou going (o do with it?  You must decide that one wav or
another,  You musl confiscate that vessel or let it go. | might continue

these illustrations by referring o every proposition that might be thought

ol It would be agreed by international lawvers (o be among the settled
propositions Suppose it was presented now for the first time Why
the question musl be and no other ground could be found for disposing
of it — what is right under the circumstances of this case? What do
necessities of the nations that have established this blockade whal is
the just provision for ils necessilies require?  What is it the just de

fence of ils inlerests needs?

I'hat must be the resort there is no other, and unless there had been
that case, there would be no international law to this day Piracy never
would have become an offence against nations.  How came it to be an
offence against nations?  How came il to be ou the open seas a business
that anybody could interfere with, except the vessel that was altacked
might defend itsell.  How came it to pass that if an American pirale
should appear upon a British vessel, a French cruiser might carry the
pirate in for execution to a French Court, if France chose to empower
her Courts to deal with such cases? How came il Lo pass? It came lo
pass because under the pressure of the necessities, the right came to be

asserted.  The justice of the elaim and the necessily of the case were so
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far recognized that the world approved of it; and it is by these successive
sleps, and ]h_\ those steps alone, that every single [)l'll|m~i|i<rl| thalt may lo
day be successfully affirmed (o belong Lo the domain of international law
had its origin, oblained its malurity and passed under the sanction which
Courls of Juslice and inlernational obligations confer.

Now what is our proposition? It is thal, where questions have
become seltled in this way, they eslablish the law, and the Jaw is nol
open o be changed by purely ethical considerations, until those
ethical considerations, become, af any rale, so strong that a nation
is juslified in asserting itself; and gradually the law becomes changed.
On the other hand, when the first Napoleon undertook to carry Lhis
business of blockade, that I have been speaking of, a slep further,
and to provide that a ** paper blockade ", as it was called, might be
established by proclamation, and that you might exclude the vessels
of neutrals from ports, while no blockading force was present, by virtue
of a proclamation, what said the world (o that? They rejected it.  That
meant the contrary thing if it had been approved

The President. He did not quite give the first example of (hat

Mr Phelps No, Iam quite aware of that, Sir, thal is was nol the
first example

The President. It was an example.

Mr Phelps. Yes, I shall have occasion to refer to the first in ano-
ther connection before I am through

Now there is an illustration to the contrary of an assertion that did
nol become international law Fhen if you have before you a new ques
tion, or a new question in its applicalion have you anything to resorl lo
when it must be decided except the plain principles of right and justice,
and are able to see what they are?

Senator Morgan How else, Mr Phelps, could the cable line bel
ween the United States and Greal Britain be protected out in the high
seas, more than three miles from the shore excepl on that idea

Mr Phelps Yes, that 1s another illustration of the same thing

Senator Morgan And I suppose, fifty years ago, nobody dreamed
of a cable .

Mr Phelps Yes, il is a proposition that can be sustained by num
berless illustrations.  The only question could be whether that question
was new, or covered by the application of an old and established prin-
ciple.  That is the meaning of the authorities that were cited in the open-
ing argument on the part of the United States lo such a great exlent

I'hat is what authors mean when they say thal inlernational law is
founded on the principles of right and justice and conscience. They do
not mean (o say that established law may be defeated by application or
resorl Lo those considerations ; but they do mean to say, that is the foun
dation, that is the source from which it is all derived. Those are the
principles on which we are to proceed until the time arrives when il

is found that the contrary has become so far established that it is neces-
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ssive

sary to respectil. I shalbhave to refer to some authorities on this point,
1y Lo but the reference will be only brief, I hope.
il Taw The President. Does this contention of yours go further than what
vhich you would say for municipal law?

Mr Phelps. No, Sir, the same principle is at the rool of municipal
have law beyvond question; and I shall cite to-morrow a provision from the
s nol French Code that seems o me lo bear upon that. But municipal law
those has, however, two resorts that are mot open in international law.  There
ation is the Legislature always of the Municipality, which can pass Slatules which
nged. become law, which are made law proprio vigorg.  Whether right or
y Lhis wrong, they become the law.  There are the Courls sitting constantly to
‘ther, extend and to apply and enlarge the general principles of law so as to
ht be cover Lhe case.
essels The President. — So is Diplomacy, I might suggest.  You have been ¢
virtue a Diplomatist yourself. ’
That Mr Phelps. Yes; so is diplomacy, bul withoul the sanction attending

the decisions of the constituted Tribunals in municipal Government

Therefore, municipal law has its regulated steps of progress, either through

ol the Statutes or through the Judgments of the Courts, because both those
sources of authority are authority, they make law.  But when it comes

to the point which vour question, Sir, suggests, when addressing the

| ano- Court and invoking the application of an established principle to a new
case, Lhere you fall back on, and every Courl, consciously or incons

al did ciously, must be guided by, the plain consideration of right or wrong
ques until it gets to the line which separates the domain of law from that of
orl lo morality.  Therefore, it may be that I might appeal to a Court of Justice
islice, for some remedy, for some redress, which morally and ethically I am en
titled to, and I might be met with the answer, ““ Your claim is only a moral

e bel one.  You are outside of' the domain of municipal law. You have
high heen ill-treated; you have suslained a wrong thal we, as moralists and as

just men, might be glad (o see redressed; but it is not within the domain

of law to deal with your case.  Thalt domain must be enlarged by a
amed Statute before we can deal with it But as long as the suitor is within

what may be called the province of municipal law, as long as he is

num- dealing with a subject that the law deals with, so long all that he has

eslion to do is to make oul a just case, unless he is encountered by a Statute

prin- that stands in his way or adverse decisions (hat have settled the law

open- otherwise. That is the only distinction, in my judgmept, Sir, if I have
answered your queslion.

law is The President. — Yes; | am much obliged.

|4') ‘l"

ion or The Tribunal thereupon adjourned until Friday, the 23rd of June,

foun- at 11. 30 o'clock B
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Mr Phelps AL the adjournment yesterday, Sir, I had been consi
dering the proposition in respect to international law which had been
advanced by my learned friends on the other side, parlicularly by the
\tlorney-General, that nothing could be comprehended within that defi
nition that had not received the sanction of the established usage of
Nations ; that the requirements of justice, of ethics, of sound morality
belween Nations were nol sufficient until the further sanction had been
oblained of the custom of nations. | had endeavoured to point out that
the proposition involved this necessary consequence, thal international
law became incapable of advance; that it terminated with the present;
that, whenever any new question was presented, it necessarily fell without
scope, oulside of the domain altogether of international law.  The further
consequence follows my learned friends’ proposition, if it were sound;
that if a new question within the provinee of international law, affecting
those subjects with which international law must deal in the intercourse
of nations, il there were no established usage for deciding it aright,
the consequence would be that it must be decided wrong. It will be for
the Tribunal to remember a point of which I am sure they do not need to
be reminded because it must have occurred to the attention and reflection
of all the Members of the Courl, thal the constitulion of international
Arbitration is in itself a new feature in international law.  Only on (wo or
three occasions in the history of the world has any such thing been
attempted, and those have been occasipns when the issues belween the
dispuling nations were principally, if not entirely, simple issues of facl
of figures, which really involved no questions of international law, or no
other novelly than alwiys attach. to the finding of facts upon evidence in
disputed cases.  ILmust be remembered, then, if such Tribunals, as [ am
now addressing, are o exisl, are to be useful, they must be authorized
lo meel every case of new impression which it becomes necessary to
decide. I'hey are not called lw>;<'||lt'l'. they can never be called fu“_'"”ll'l‘.
for the purpose of simply acknowledging their/own incapacity, for the
purpose of saying ** You have inviled us lo/delermine this imporlant
question which must be determined somehow or other between these
Nations, which, if it cannot be determined by arbitrament, the nation
claiming the right must assert for itself. . You have invited us in the
interests of peace and of humanily to determine thal question but we
find that we are incapable of it. Why? Because it has never arisen

before. The fact that it has never arisen before is the very reason why
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an arbitration becomes necessary. Nations do not resort to Arbitration
to determine those principles of law which are already determined and
understood. There is no occasion for that. No intelligent nation as
against another nation if it were so disposed would undertake to dis-
pute such proposition. It is when they differ upon the point of what
is law — when the question is so far undetermined by usage and
custom Lhat it cannot be unanswerably asserted. On either side that
answer should be one way or the other. It is then that the inter
vention of the Tribunal is (o be determined upon. It would there-
fore be no answer and I beg that it will nol be inferred from what 1 say

upon this point which I hope to dismiss pretly soon once for all from my

part of this discussion I beg that it mav not be understood that 1 am
treating this case as a new one as one that is not covered bv the estab

lished principles of law. 1 shall contend (o the contrary with very great
confidence.  Bul Tam on the point whichat the threshold should be very
clearly understood of what is o take place, if 1 am, in the judgment of the
Tribunal, regarded as wrong in my assumplion il instead of concurring
in my view that the general principles of law international and municipal
that are applicable o this case and complelely control and preseribe its
decision, the Tribunal or some of its Members might be of opinion that
perhaps a question more or less new was presented. Therefore it becomes
important and material to clearly understand as far as possible in the
first instance what is to take place in thal event.

Now, Sir, suppose | were o turn about the proposition of my learned
friend, and apply it to his own case, I fear that the result would not be
one thal would satisfy him with the theory from which it was derived.
he fallacy of the whole argument on the part of Great Britain in this case
is Lhat it starts by assuming that this destruction of the seal herd, of
which we complain, is the exercise hy these persons engaged in it of a
plain and clear right which it is the object of the United States in some
way Lo defeal or to restrict ['hat begs the whole question and brings the
case lo an end before it is begun, for if these people are in the exercise
ol a plaim and clear righp, upon what ground can it be denied to them?
On what fooling can the United Stales complain of the consequences to
them of the exercise by these people of what s a plain and clear right inthe
sight of international law. The case is al an end when that is assumed
I'here is nothing more (o be said Fhere is no plainer proposition in law
than that the consequences o one individual of the exercise by another
individual of 1 plain legal right, has no effect at all upon it I'hose may
be moral considerations that a man may address to his neighbour, or to his
friend, to induce him (o forhear the exercise of his rights: hut they have
no effeet upon the right itself.  The man to whom those considerations
are addressed is perfectly at liberly to say, 1 cannol go into those |
stand upon my rights : 1 choose to exercise them.”  And the law justifies
him in doing it, however unfriendly and unneighbourly, even, perhaps,

moul |||\ wrong in one view of the case |||~ ( n||-‘||<'| lnl‘_()ll 'vl‘ ||H‘ '|l|b‘~-~
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tion in this case s whether they have such a right, upon the facts and
circumstances of this case as are found to exist, taking the whole of the
case upon the whole evidence, and determining, first of all, what are the
exact facts and cireumstances that are material to be considered. Whal
is this conduct? What is its character? AVhat are its consequences ?
The question is whether those who are seelsihg to work such consequences,
to do such things, can make oul its jusgfication.

Well, now, savs my learned friend\international law is what the na
tions have agreed to regard asinternatinnal law. Is there any usage in
favor of conduct of this deseription in the whole history of mankind, in all
the intercourse of nations since the dawn of civilization, and since law
began lo take the place of mere yiolence?

Is there any sort of |||‘m'm||-1|l‘n|‘ such a business as this is, if it is what
we claim it to be, and what I expect to demonstrate it is. If il is any
longer a *tll[iw'l of doubt at this stagdwaf the debate, is there any |»|'m'4'<ll'lll
for it; is there any usage for it; did it ever take place before? s there a
trealy, is there a judgment, is there the language of any writer, is there
anylhing on the face of the earth in law, literature, or history, that can be
cited in behalf of such a propositign?

It is for them to establish l||i£‘_|u~li|im|i.uL and if my learned friend’s
idea of international law is right, we might safely enough accept it for the
purpose of this case, unsound as it is, as a general proposition: we might
safely enough accepl it for the purpose of this case, because the effect is
disastrous upon their attempled juslification.

Another word on this poinl How has international law grown?
What are the only means by which it ever can advance I mean in (he
absence of any authoritative (ribunal such as this becomes so far as the
nations concerned in it are concerned no further. Your judgment
however highly it may be respected as a declaration from the very highest
quarler, upon careful examination of law, however widely it might be res
pected, does nol bind anvhody except the parties \ny other nalion in
the world is perfectly at liberty to say, ** We reject the conclusions of these
gentlemen, and we decline to be bound by them If we wish tohave law
made for us by an Arbitration, we will have a voice in establishing the
Arbitration and in selecting its members.  With great respect to these
eminent gentlemen, we repudiate the result. Let those who agreed to
it follow it.  They are at liberty to do it.” Well, then, in the absence
of the possibilily of any Tribunal or any convention or any other
means by which an authoritative result can be deduced upon a new ques
tion, how can it advance?

How has it advanced? Just by the nation whose necessity calls for
it, asserting what it is willing (o stand upon in the face of the world as
right; just as in his case, if this Tribunal had not been constituted by
the Trealy, the United States had said, as in my judgment they should
have said, without the intervention of anvbody, * We shall not permit

our imporlant interests to be destroyved by such conduct as this, We
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will not permil this race of seals that belong to our territory, thal are va-
luable to us and to mankind Lo be exterminated in"a barbarous and inhu-
man manner, forbidden by the law of every country in the world, for {he
sole profit of this little knot of people during the very few years while Lhe
subject of dispute exists.  We shall not permit it and will stand before
the world on that. " There would have been the initialive ; there would
have been the birth of this proposition. Now let the world answer; let
the opinion of mankind be expressed ; lel jurists deal with it; let Courls
of Justice deal with analogous cases. In similar cases let nalions follow
it if they please, aifl let other nations acquiesce, or, on the other hand,
let the sense of the world be 4'\[#]‘4‘--1'«| that the Ungted Slales Govern-
menl are wrong, thal they have asserted what will i@t be accepled and
followed and adopted in the usage of nations; and then lel the proposi-
tion fall.  Has not that been the history, Sir, of every single proposilion
of international law that is to be found in print to-day, since piracy apd
robbery and plunder were all the international law that all this wort(
knew. A

Well, this Tribunal is substituted, by the agreement of parties, for
the right that the United States would have had to assert thal proposition, to
place themselves upon it, to enforce it, if they could, in this individual
case. They have waived that; they have discharged these vessels, or
some of them that were condemned ; they have stopped the arrest upon
the sea of any further cruisers pending those n;/»li.uliun\ They have

A .
asked you to say what they would have had a rjght to say for themselves

il your intervention had not been invoked. (~ the answer to that to be,

“We do not know because il is new: because there has been no us

of Nations”?  Why? Because no such outrage was ever d||4'|||]i|t‘|| be
fore; there is no precedent because there never has been an occasion for
a precedent.  There is no usage, for nobody ever allempted any such
thing before; and, therefore, While whal is right or what is plain, while
the wav-faring man, though a fool, when he looks at the circumslances
ol the case, can see what justice calls for, whal is sound poliey, and
the interests of mankind so far as they have an interest in this subject,

while that is all |»|,|||| enough, while we can see, as my learned friend
savs, what the law ought to be, we are powerless to declareit.  Then, Sir,
i1 you have decided that case, you have decided another thing:; and that
is, that no further international Arbitration will vex the general ear of
mankind.

If that is to be the conclusion, if that is to be the contribution of such
Iribunals (o the science of international law, their mission will be very
speedily terminated.  You are in the place, Sir, I most respectfully say it,
which the Government of the Uniled States might have m'«'lll»iml foritself.
Instead of asserting their right and pulting themselves on the general sense
of mankind as every nation does in every such step, that Government has
stepped aside and has said — * Say you what we should have been justified

in doing; say vou whal vou would have done if you had constituted the Cabi-
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net that controlled the affairs of the United States’ Government, say you
whal you would have done, Sir, if you had been the President of the United
States, or Secrelary of State, in this emergency ; lellus what you think you
would have hada right to do and what it was neccessary todo, and what you
believe that mankind would have justified you in doing. ”

The President. — We hear the same language, Mr Phelps, from both
sides.

Mr Phelps. — It is inevitable, Sir; it is an inevilable conclusion; but
it leads to another inevitable conclusion, and that is thal the Tribunal
has to assert and decide upon so much inlernational law as is necessary Lo
the determination of this dispute. That is all.

Now, another word about the assent of mankind which is, of course,
the ultimate authorily, the last judgment on questions of international
law. It comes to that sometimes. A word about how that is to be ascer-
tained where it has not been so far expressed by general usage that it may
be regarded as established. In the first place, it may be inferred in the
proper case. In the next place, it may be presumed in the proper case
It may be anticipated by inference; it may be anticipated by presumption,
or by both. It may be inferred where the proposition in question has
been made the municipal law, as in this case, of every civilised country.
Are you to infer that, if all nations could be called together to decide upon
this question, they would reject the universal rule which they all adopt at
home, — the protection of animals of this kind during the breeding time
that are valuable to man? That is universal law now in civilisalion; and
as | said, it goes even further, for there are still left some other motives in
our raée besides those of dollars and eents, and pounds and shillings. It
goes even further; it protects those harmless animals with which the
Creatot has furnished this world and which now live here without detra
cting in any way whatever from the use and enjoyment that mankind
has to make of the world. It protects even those and especially does it pro
tect those which are nol merely harmless, not merely contributors to what
might be regarded as perhaps a sentimental enjoyment but to those which
do minister, in their place and according to their measure, to the wants
and comforts, or luxuries, of mankind. That is universal law

Now when the question is whether that is to be applied to this case,
what is the fair inference? In the next place it is to be presumed be-
cause it is o be presumed that every nation will assent to what is plainly
right and just. [ am making these observations upon the assumplion
that what we contend for here is plainly right and just. We shall con-
sider that more fully later on. I assume that for the purpose of what I
am saying now. If there is a plain and obvious right, if there is a plain
and obvious wrong in the statement of a question and you have to pre-
sume which way mankind will go on that subjecl it is not merely the
presumplion of comily, the presumption of courtesy which oblains inexo-
rably in all the intercourse of nations, whereby nations have at least the
— they are compelled

courlesy of assuming whatever they may think
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to the external courlesy of assuming that the other nation means to do
what is right, Why, Sir, in any diplomatic correspondence that ever
took place, or that can take place, between nations, is there anything that
would bring it to a more speedy and a more proper termination than for
one parly to permit itself to insinuate in its corresponderce that the
other side does nol mean what is right? Can it be be carried any further?
Will any nation submit to that? If ils adversary its opponent, its bro-
ther nation, so far forgets the proprieties and amenities which are obser-
ved between nations, as to charge, even indirectly or remotely, that it is
not the purpose of the nation with which it is dealing to do right — that it
means to do wrong — there is the end the discussion. Unti that is
withdrawn and apologised for it can be carried no further with any self-
respecting nation.

No diplomalic representative would for a single moment. I mean no
diplomaltic representative in a question that was the subject of discussion
or negotiation when there were two sides to it —would ever permit himself
to send fortha document that he had not carefully revised for that purpose
alone to see if, in the warmth of debate in the earnestness of his con-
viction, he had permitted himself to use one word that could possibly be
construed as an inlimation that it was not the intention of the nation.
with which he was dealing to do what was right and what was just.
Suppose every nation in the world, as well as the nations whose repre-
sentatives are here and who send a representative to this conference —
suppose it had been instead of an Arbitration, a Convention invited, in
which every nation should send its most eminent men to testify and repre-
sent and say what is the sense of mankind. Is it supposed there would be
any question in the first place aboutwhether what is right and just should
take place, and, next, what is just and right upon the facts and circums-
lances of this Case?

Now I have pointed out what appear to me, with much deference to
my learned friends, to be the necessary results of that definition of inter-
nalional law. Let me now state our proposition. I have stated theirs.
I believe I have stated it fairly. I have tried to,and I have endeavored to
trace it out to it§ results — to its resulls as a general proposition, to its
results upon the determination of this case. What is our proposilion in
the place of it? It is that the law of nations is in every case, and all
cases, what can be seen to be just and right, what the human conscience,
what the sense of right and wrong, what the general ideas of morality,
ethics, and humanity, thal prevail in the world, recognize as right.  You
may callit the law of nature if you please. ILis often called so by gistin-
guished writers. My learned friend objects to that. Wel then, let him
baptizeit by some other name if he likes it better. 1 care not what you
call it.  That is the substance that constitutes the law of nations in every
case that can possibly arise between nations, except where the usage of
nations has settled a particular point or question otherwise.

As [ said yesterday, -we do not for a moment contend that we are to
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harangue a Courl of Justice or any.tribunal fhat has to deal with such
things in opposition Lo eslablished rules of internationallaw on the ground
that they contravene justice or morality. Where they do, a gradual
change will gradually be brought about. The law will be kept abreast
somehow of the general sentiments of mankind. Bulin addressing a par-
ticular tribunal in a particular case, we do not for a moment contend that
they can abrogale an established rule of law, any of these rules'that we
recognize and know as eslablished rules of law by pointing out, if we were
able to point out, that the true and sound moralily was the other way.
Take, forinstance, the subject of privaleering, the filting out by a belli-
gerent of privateers to prey upon the commerce, of its adversary. Why,
the usage of nations has established (hat practice under cerlain restric

tions. Itis legitimate, if a maritime nation is er ed in war with ano

ther maritime nation, lo issue letters of marque and reprisal to fit out
privateers to seize private properly belonging to the subjects of other
belligerents on the high seas, to bring in the ship and have it condemned
and have it confiscated under prize law. Well, now, the sentiment of
the world is beginning to rebel against it.

What took place at the Convenlion of Paris is, of course, in the recol-

lection of us all. They very nearly came to an agreement among mari-

time nations to abandon it, and I suppose at some day, not very remole,
that will come to pass. Nevertheless, if to day there was a war belween
the Uniled Slales and some maritime power, unfortunately, and if priva-
teers were fitted out on the American side, and made legilimate caplures
under the law that has been applied to that subject, and brought that cap-
ture in for confiscation to a court of the United States, the claimant could
not come there, and conlend that the law should nol be applied because

privateering on the whole was wrong. There you have an established

rule of law, established by usage and recognilion, and established beyoud
dispute.  Therefore, 1 say there is nothing of international law, and there
never can be anything in international law excepl these recognized prin
ciples of right andgustice between “nations, that obtain belween nations
as far as they aré applicable, jusl as they oblain bhetween individuals
unless vou run counter unless you are met by a proposition of law
that has become so far established by the usage of nations that a tribunal

rd #. Thal is our proposition, and as applied

is not at liberty to disre
to this case abstract principles are of no value.

They are of no value in a case of this sort unless they apply to the con-
crele case before us. It is much more important to enlighten mankind
than to do justice Lo the case to be determined as .111'»“1'(1 lo this case,
wler

if we are right in the facts that we assert, if from those facts the cha
of this conduct, which is attempled to be justified, is made plain and clear
as a malter of justice, moralily, and sound policy, then that is interna
tional law, unless it can be shown on the other side that a usage to the
contrary has become established. [ shall trouble you, sir, as this pro-

position has been 1“~||l||n‘||. an elementary one, as it seems lo me,
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with the thoughts of a few writers whose authority is universally reco-
gnized in the world. Itis said by my learned friends, that my Associate,
Mr Carter, has gone of into the clouds, and into the regions of metaphysics,
and he has explored the writings of those philosophers who consider what
the law ought to be, and what the law will be when the millennium comes,
perhaps and he proposes to substitute that for the law. What we con-
tend for in the present case we conlend is the law. -It may be alarming :
it has alarmed my learned friends : it may be alarming to have it decided
that it ought to be the law also; but I do think that is fatal. 1 do pot
think it is fatal to the proposition that my learned friend, Mr Carter, has
denmpstrated, that it ought to be the law, that itis necessary that it should
be the l‘n\, il any properly of this kind is to remain on the face of the
earth for a longer time than it takes to destroy it. 1 do nét think that
mililates against the proposition. But I do not concur with my-learned
friends when they sty that we are palling forward what we say ought to
be the law. We are putting forward what we say is the law as completely
established, more completely established, by the weight of what may be
called authority, than any proposition in the domain of inlernational law
that any man can be ingenious enough to suppose', because this is the
foundation that underlies everything. I shall not read I hope al any weary
length, but I must trouble you with a few brief extracts that are directly to
the point, not of what ought to be law — let that go for the present; but
what is the law.  And [ will refer in the first place to the judgment of Sir
Robert Phillimore in the case thal has been referred to before, of the Queen
v. Keyn, in the 2nd Exchequer. [ read for convenience from Lhe Ame
rican Argument page 173 because | do not know thal there is anylhing
in (he full text of the judgment that is material upon this point but of
course the case has been cited ‘and will be before you. Lel me say first
that in that case the question was so far a new one that the Judges of
K

pect of its determination. It comprised as the English Courls, always do

gland all assembled were divided as nearly as possible equally in res-

some very eminent men and all most capable, and the question_was so
far a new one in its application to the circumstances of the case, that the
‘illrll“\ nol unl} ll|t"l‘l'1'l| as lo |||ul llvll(']ll\i'ﬂll‘ Iblll ||I|' »|l|1]‘:t‘- \\||u .‘l;.:l‘l‘l'<|
as lo the conclusion differed widely ;|~’lu the ground upon which they
resled their judgment. It was inthat case that Sir Robert Phillimore used

this language :

Too radimental an inquiry must be avoided, but it must be remembered that
the case is one of prima impressionis, of the greatest importance both to England
and to other states, and the character of it in some degree necessitates a referenci
to lirst principles

First principles of whalt? Why the first principles of the queslion
that was o govern the case. Then what are the first principles of the

Law?

In the memorable answer pronounced by Montesquien to be réponse sans

AP A R ALy
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réplique, and framed by Lord Mansfield and Sir George Lee, of the British, to tln-g

. : Th
Prussian Government : *“ The law of nations is said to be founded upon justice, 3 )

: equity, convenience, and the reason of the thing, and confirmed by long usage. ” found
T v . F_— In re

Then Chancellor Kent savs on the same subject, and I read again from "
. X . ) = ) s duty, n
page 15 of the American Argument for convenience. The quotation is courE |
from the first volume of Kent's Commenlaries pages 2 (o 4. univers

statutes
The most useful and practical part of the law of nations is, no doubt, instituted

or positive law, founded on usage, consent, and agreement But it would be im- 2 An
proper to separate this law entirely from natural jurisprudence and not to consider page a

it as deriving much of its force and dignity from the same principles of right reason,

the same views of the nature and constitution of man, and the same sanction of Thay
divine revelation, as those from which the science of morality is deduced. There be held
<4 natural and a positive law of nations 3y the former every slate, in ils rela N \_,mll
tions with other states, is bound to conduct itself with justice, good faith, and bene- t‘lvlt,.],']‘\l\l

volence; and this application of the law of nature has been called by Vattel the ; |
yrincip
necessary law of nations, because nations are bound by the law of nature to observe I I

it; and it is termed by others the internal law of nations, because it is obligatory The

upon them in point of conscience
observi

Then passing a part of the extract which’I will not take time to read ) the de
4 though it is all very pertinent— usage a
“The law of nations ™. 4 The

) . ” from pi
he say§ at the top of page 15 I

) |'<'<'(|} t
is a complex system, composed of various ingredients. It consists of general

principles of right and justice, equally suitable to the government of individuals in Inter

a state of natural equality and to the relations and conduct of nations; of a collec- consisti

from the

lion of us 8, custom wnd opinions, the growth of civilization and commerce,

nitions

and of a code of conventional or positive law

Now this is the point of this Commentary which I particularly desired Il
to reach ”Itll‘i[_\.
subject

In the absence of these latter regulations, the intercourse and conduct of nations ;
wre to be governed by principles fairly to be deduced from (he rights and duties of ‘”l"'“ a
nations and the nature of moral obligation; and we have the authority of the law limes ca

vers of antiquity, and of some of the first masters in the modern school of public actual ‘

law, for placing the moral obligation of nations and of individuals on similar grounds, and the
and for considering individual and national morality as parts of one and the same AR . .
scienci I'he
The law of nations, so far as itiis founded on the principles of natural law, is gument
equally binding in every age and upon all mankind It
I refer also to the language of Sir Travers Twiss in his Treatise on frequent
International Law. fesatal
to light
He is an Eaglish Lawver and an excellent treatise it is, it is univer- when it
sally known. He divides the Law of nations as follows and I read from itis imp
the note on page 173 of the Uniled States argument. wrile ups
of right ¢
The natural or necessary law of nations, in which the principles of natural jus s point of
tice are applied to the intercourse between states; secondly, customary law of altain th
nations which embodies those usages which the continued habit of nations has
sanctioned for their mutual inter ind convenience, and thirdly, the conventional The

the 5611

or diplomatic law of nations Under this last head many regulations will now be

found which at first resulted from custom or a general sense of justice
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Then Mr Justice Story says; in the same note the quotation will be
found :

In resting on the basis of general convenience and the enlarged sense of national
duty, rules have from time to time been promulgated by jurists and supported by
courts of justice by a course of judicial reasoning which has commanded almost
universal confidence, respect, and obedience, without the aid either of municipal
statutes or of royal ordinances, or of international treaties

And there is further cited in the same connection and on the same
page a note from Mr Amos in his edition of Mannings International Law :

I'hough the customary u

be held to afford evidenge of implied assent, and to continue to be a mean basis of

a structure of the law of nations, yel there are several circumstances in modern
sociely which seem to indicate that the region of the influence will become increa-
singly restricted as compared with that of the influence of well-ascertained ethical
principles and formal convention

There Mr Amos with the aculeness that usually characterises his
observations gives to the ethical considerations an increased influence in
the determinalion of what is called International Law, even over the
usage and customs which he admitted may control it

Then Mr Wheaton, the American wriler, refers to this; and I read
from page 14 of the United States’ Argument. He has this passage di
rectly to the same poinl

International law, as understood among civilized nations, may be defined as

consisting of those rules of conduct which reason deduces, as consonant to justice,
from the nature of the society existigg among independent nations; with such defi-

nitions and modifications as may Pe established by general consent

Il 1 may be excused for referring as rapidly as possible to further au
thority, not on the question of what ought to be the law, notonthe vague
subject of what is the foundation of law; those may be regarded as philo-
sophical considerations or as jurislical considerations, as they are some-
times called, —somelthing that does not reach the determinate character of
actual, positive law, there may be a difference between the foundation
and the structure perhaps if you go lo that question of analysis

Then says Ortolan, and I read from the translation in the same ar
gument ; al page 21

It is apparent thal nations not having any common legislator over them have
frequently no other recourse for determining their re spective rights but to that
reasonable sentiment of right and wrong, but to those moral truths already brought
to light and to those which are still to be demonstrated I'his is whal is meant
when it is said that natural law is the first basis of international law I'his is why
it is important that Governments, diplomats, and publicists that act, negoliate, or
wrile upon such matters should have deeply (rooted) in themselves this sentiment
of right and of wrong which we have just defined, as well as the knowledge of the
point of cerlainty (point de certitude) where the human mind has been able to
altain this order of truths

Then Valttel is also cited on pages 22 and 23 of the same book, from
the 56th page of his work :
We must, therefore apply to nations the rules of nature, in order to discover

240

res of states in their mutual intercourse must always
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what their obligations are, and what their rights : consequently, the law of nations
is originally no other than the law of nature applied to nations.
Fhen Ferguson, at the top of page 2% of the same book, uses this

language : —

Investigaling thus this spirit of law, we find the definition of international law
to consist in ¥ertain rules of eonduct which reason, prompted by conscience, deduces
as consonant (d-justice, with such limitations and modifications as may be established
by general consent, to meet the exigencies of the present state of society as existing
among nations and which modern civilized states vegard as binding them in their relations
with one another, with a force comparable in nature and degree to that binding the con

scientious person to obey the laws of hs country

Then from Testa, the Portuguese writer, | will read from page 25

just three lines; and I should perhaps apologise for reading at all upon
this subject, but it has been brought in question in a manner that I did
not expect and I shall be pardoned, therefore, for supporting what I have
altempted to say in my own imperfect expression of these views by the

language of these whose authorily is universally admitled

Although in the philosophical order natural law occupies the first place, yet in
the practical order of external relations, when questions are to be decided or nego-
tiations conducted, its rank is no longer the same; in these cases the obligations
contracted in the name of conventional law, in virtue of exisling treaties, are con
sidered in the first place. If such treaties are lacking, the law of custom esla
blishes the rule; and when there are neither treaties to invoke nor customs to fol
low, it is usnal to proceed in accordance with what reason establishes as just, and

with simple principles of natural law

There are other citations, and numerous citations to be found. [ shall
nol, as they are in print before you, take the trouble to pursue this fu
ish, American

ther, because it will be seen that continental Jurists, Eng
and indeed all Jurists concur not merely in saying that the principles of
justice, of moralily, of right, are the foundations of law from which il
proceeds, but in international law, which can be no otherwise prescribed,
they are the only resorl gxcept when, in the firsl place, you have a Traly
between the parties whifh settles the question for them and, in the se
cond |x|.1n'-'. vou have an established usage or custom that selttles it ge
nerally.

» from Vallel which will ask Mr Carler

w,

Then, Sir, there is a passa

kindly to read for me -
Mr Carter. It has been partly read already. [Itis his preliminary
: 56, Mr Chitty’s edition, the North

chapter to the English translation, |
\merican edition of 1844
p
As men are subject to the laws of nature and as their union in civil sociefy
cannol have ‘\l‘mwr d them from the obligation to observe those laws, since By
that union they do not cease to be men the entire nation whose commbn
will is but the result of the united wills of the citizens, remains subject
to the laws of nature and is bound to respect them in all her pro
ceedings.  And since right arises from obligations, and as we have just observed,
the nation possesses also the same rights which nature has conferred upon
men in order to enable them to perform their duties We must therefore
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apply to nations the rules of the law of nature in order to discover what these obli-
gations are and what their rights. Consequently, the law of nalions is originally
no other than the law of nature applied to nations. Bul as the application of a
rule cannot be just and reasonable unless it be made in a manner suitable to the
subject, we are nol to imagine the law of nations is precisely and in every case the
same as the law of nature, with the difference only of the subjects to which it is
applied, so as to allow of our substituting nations for individuals. A state or civil
society is a subject very different from an individual of the human race, from which
circumslances, pursuant to the law of nature itself, there resuit in many cases very
different obligations and rights, since the same general rule applied to two subjects
cannot produce exactly the same decision when the subjects are different; and a
particular rule which is perfectly just with respect to one subject is not applicable
to another subject of a quite different nature. There are many cases, therefore, in
which the law of nature does not decide between state and state in the same manner
as it could between man and man.  We must, therefore know how to accommodate
the application of it to different subjects; and it is the art of thus applying it with a
precision founded on right reason that renders the law of nations a distinet science.
We call that the Necessary Law of Nations which consists in the application. of the
law of nature to nations, It is necessary, because nations are absolutely bound to
observe it. This law contains the precepls prescribed by the law of nature to
states on whom that law is notless obligatory than on individuals. Since States are
composed of men, their resolutions are taken by men as the law of nature. It is
binding on all men under whatever relations they act. This is the law which
Grotius and those who follow him call the internal law of nations, on account of
its being obligatory on nations in point of conscience.

Mr Phelps. — Without referring lo any other authorities of which 1
have memoranda, and many too of which are be found in the printed
argument already submitted, I leave it with this citation, which seems
lo me instructive. This citation is from the French Code, article 4 of
the Civil code.

A judge who under the pretence that a law is silent, obscure or insufficient

refuses to decide a case may be prosecuted as being guilly of a denial of
justice

The President. — Thal is the Code ciril.

Mr Phelps. Yes, my learned friends have demonstrated that muni

cipal statutes do not extend bheyond the jurisdiction of the state, and I do
not claim that it is binding, butit affords food for reflection. Itis a wise
provision. It answers, Sir, the question that you were good enough (o
put to me yesterday, whether what I have asserted in respect of interna
tional law is not equally true of municipal law, that so long as you are
within the domain of municipal law, within the province dealing, for ins
lance, with the question of property which must always be within the do-
main of municipal law so long as you are asking for that sort of relief
that the law is accustomed Lo give, il is enough for you Lo show that jus-
licé requires it until you are encountered by either a statute or a principle
or proposilion of law that has been seltled to the contrary. In other
words, to put the proposition in another form, the only way in a Court of
Juslice, even in municipal law, to answer the man that demands a right
that is in the province of law, and satisfies the Court it is just and he ought

to have it, is to show him'the law has been decided against him otherwise,
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upon some ground of policy, or whatever it may be that ties the hand of
the Court from doing what they otherwise would do.

Now I come back (o this case, and I hope the lime has not been quite
wasted in considering this, though, as will be apparent from what I have
to say, it may not be necessary to invoke it on our side. We come (o
this parlicular question and the right of these people to prosecute this
business of whal is called pelagic sealing. ~ Of course, if they have not the
ight to protect themselves. Then

right to do it, the United States have ar
arises Lhe question which my learned friends, with the greal ingenuily
that comes to able advocates with long experience, have sought to dis-
y, by analysis. ““ What dogs the right of the United

Well, as [ have said before, we -are entitled to answer

perse, as | may s:

States sland on?’
that question, and it is the legitimate approach (o this subject. * Whal
does your right stand on? " We are here on our own terrilory, dealing
with a race of animals that is appurlenant to it; begotten there, born
there, reared there, living there 7 months in the year, protected from the
extermination that has overtaken their species in every other spot on the
habitable globe, and which would speedily overtake them here if you were
to relax the reins of Government for one moment. One year after the
United States took possession, that is to say afler they acquired title and
before the necessary legislation could be had and arrangements made to
police these Islands an enormous number of seals, some 26 000 were des-
troyed on the Island by whoever chose togo there. That fate would over-
take them immediately.

Now, then, we are there and have built up a valuable industry; we
have introduced upon those Islandsa civilisation, an account of which you
will find in the American Case, illustraled by some comparative photo-
graphs showing the manner in which the natives used to live and the
manner in which they live now, — the Schools, the Churches, the clean-
liness the order, the Christanily that has superseded the old barbarism;
and some of them, as [ am reminded have property and depositsin Banks.
That is what has been brought about for them, the United Stales deriving
a large revenue, the world gelting the benefit of this which must be taken
from them, as Mr Carter has pointed out, if by any other means it is pos-
sible Lo appropriale their property. That is our position; and it is the
position not of individuals, as I shall have occasion to say more dislinctly
hereafter, but of the United State’s Government, whose land and industry
and income this is, under whose law and under the supervision of whose
officers this business is carried on.

Now, it is proposed in this manner, as | say and | assume thal for
the present, lo exlerminale the whole race. ‘“ What is your justifica-

iton? ™ Do not ask us lo analyse in the least degree the particular

nature and definition of the rights that arise to us out of such a slate of

things. It is a possession that the law will protect; an industry, or

interest, or right, that the law of the world protects unless it is assailed

by somebody who has a belter right.
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““ What in your justification?”” They go into a fine spun argument;
and I say it with much respect and, of course, in all that I say I trust I need
not stop to choose the words thal | have to use, — I may al once say, once
for all, with the highest respect to my learned friends because I am happy
to say that the words ** learned [riends " are not a mere figure of speech
as far as [ am concerned, — ‘* what is your property? What is it in?
Isitin the particular seal, that you may follow all over the world? s it in
the herd? Can you have a property in the herd, if you have not a property
in every one? What is it? What is the exact nature, — how do you
defineit?”

My friends that are so adverse to going down to the foundation of
things in another part of the case, are very anxious to gel to the extreme
foundation in this case. What is the remote analysis? There is not a
claim of property in the world but what to the mind that is shallow enough
to be open to that sort of influence, can be reduced to the point of ridicule
by that process of business. Human rights are not dealt with in that
way, I respectfully submit, in Courts of Justice, or in the estimation of
wise men. Our right is derived from the whole facls and circumslances
of the case. They result in what properly defined — is property
What is the definition of the term ‘“ property?” Itis a word of the
widest signification — of the most general application; it applies to
every interest in every thing that is capable of appropriation and is
valuable, which is recognized by law. It may be corporeal; it may be
incorporeal. It may be capable of manual possession; it may be in-
capable. It may be a right; nothing but a right. It may be an interest,
nothing but an interest. The man who undertakes to define the term
‘“ property ", has a long way to go, and many things to consider. [ have
properly by the law of England, and by the law of one of the States of
America — though the general law of America is different — I have a
property in the light and in the air; I have a right, that the law will defend
and protect, in the light and the air that comes in at iny window, from
having that shut out by the ereclion, by my neighbour, on his own land,
under proper circumstances, of a wall thdt shuts them out. In the very
light and air of Heaven I have a proyerty — a property interest; and
the man cannol on his ‘own land, whete he has a right to do everything
that a man may do lawfully, build a wall that shuts them out. Is not
that property? I have a right of way across my neighbour’s land; per-
haps limited to the right to walk over it; perhaps to use it at a parlicular
season of the year only, for a particular purpose only — limited in a
thousand ways, or generally for all purposes. What do you call that?
I cannot take possession of the land. I cannot set foot on it for any
other purpose, but I may walk over it,or I may walk over it to a parti-
cular wood or to a particular ice-pond? Is nol that property? I have a
claim upon a man for damages for money under a contract. Is it not
property? Now then when you ask us to define with a remole analysis the

precise nature in this last resort of the property interest that accrues to a




1904

h)

nation in wild animals of this sort under just such circumslandes as are
disclosed in this case from which a valuable and civilizing industry has
arisen and is carried on for the benefil of the nation, and of the world at
large as far as the production is valuable to human use when my
friends ask us to define for them what thal property right or interest is,
I have aright to say, with great respect: *‘ Define it yourselves; that is nol
my business : It is my business o assert it; to show=that by universal
law it is recognized and prolected, and that it must be recognized and
|rl'4l|v('|m| unless you wish for such |Il'1l1|l|('l to le‘i\h ofl the face of the
earth :

That is what I have to do. Analyse it for yourselves; christen il
yourselves if il is necessary. Il is a properly in lerest — a property
right — extending, as far as the beneficial character of it extends)
receiving all the protection that it is necessary lo receive. | might
decline altogether — I shall nol. | am going to pursue this question
of analysis o some extent lest it be said : You are asserting a right here
that you are afraid to altempt to analyse. Bul I premisé what I have
lo say upon that point by the respectful assertion that I am called
upon to do no such thing that by the principles of law that are
established — that have been recognized by usage all over this world, tAat

is just as universal as the existence of properly in this case under which

every properly of (his sort in this world is held to day — a right that has
never been challenged in any instance that by the assent of all man-

kind has been acknowledged and protected everywhere. Those are the
facts upon which we sland, and let those who assail them show that there
is something in the freedom of the sea that it is a branch of the just
freedom of the sea that they are lo come and egterminale this property.

When we have stated that, we-liave stated the whole case in itsdength and

in its bread thit. We have statel it all.  When we have proved before |

the Tribunal, the facts which we asserl lo be true in that case, we have
brought the case to an end in the judgment of any man I respectfully
believe accustomed Lo apply the principles of law not to abstract discus-
sion, but to the concrete facts that arise in the successive emergencies
and inlerests of human afTairs.

Now, Sir, let us go a little further. Suppose we consider what this
claim of property does exactly stand upon? There are some preliminary
remarks that should be made about that, asit seems to me. The first is,
that the rules of property extend just as completely to wild animals under
proper circumslances — perhaps | should say valuable wild animals not
noxious the rules of law extend to those animals just as completely,
under proper circumstances, as they do to any other properly in the
world.  Where il is said that this Kkind of properly is qualified, it
is meant that it is qualified only because it is liable to cease wilhoul the
act of the owner. No right of properly except in wild animals that I
know of ceases withoul the act of the owner. Its forfeiture Lo the public

law of the country is noexception, because thal depends on the owners act.
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He must first be found guilty of something before the public law takes the
properly away from him without compensation. The property does not
cease. The properly in wild animals of this sorl may cease by the ani-
mals regaining (heir wild state and forsaking their proprietor. That
is what is meant, and all that is said, when it is said that it is
“Cqualified.”

Then a right of properly, my learned friend the Attorney General says,
musl always have its root in Municipallaw. That is true inrespect toindi-
vidual property. Noman can possibly haveany property right ot interest of
any description thatis not given to him by the municipal law under which he
lives, or atleastunder which theproperty thathe cldims is controlled. If he
has got it rightly, it is derived under some municipal law — the law of his
domicile the law of the situs, the law of the place of contract. How is it with

rovernment ?The Government creales the icipal law ; it isnot the sub-
Government ?The ( 1 les the municipal law ; it isnot the sub

ject of municipal law except (o the limited extent in which it might deal, as

an individual might deal, when he buys a particular piece of property ; but as
a general proposition Government does not derive its title from municipal
law — it derives ils title from asserlion and possession, unless that asser-
tion and possession controverts the rights of somé other nation. Govern-
ment lakes |mw-~~inn’: it'asserts that it has a title. That makes a title
unless, in making that assertion, taking that possession, it infringes the
right of another nation. It is upon that, that the whole theory of disco-
very and occupalion <|n‘|fj‘;l€\l<, I may not go into some sea and find an
undiscovered island in there, and lake possession of it as my properly.
My Government can, and all the land in the world is held by the Govern-
ments thal possess it and control it H/,nl[l'l‘ just exactly that title — by oc
cupalion (»|'L<Iiwu\'-r_\, or by successfon (o those who did occupy and dis-
cover. It is assertion and possesgion, I repeat, that gives a litle lo a
Government unless it transgresses the rights of others who alone can com-
plain.  How came we with the Pribilof islands? Russia discovered them,
occupied them, kept them, and asserled the title to which they had no
other claim in the world but prior discovery, and transferred it to the Uni
ted States.  We stand upon their title. These seals are appurtenant to
it, and that Government had taken possession and founded this industry
and setall this machinery in motion — sent their cruizers there (o protect
it, and their agents there to carry it on and save and preserve animals Lhat
\\n|‘|l<| have disappeared long before any of us were troubled with legal
questions if it had not been for'that interposition.

Now, there in another suggestion befor¢ I come, (o the precise consi-
deration of this question of property. Over all wild animals — I mean
all useful wild animals — every Government has the primary right of
control — not the properly. It does not own that. It doesin this case
bul not always.  The Government does not own the partridge on my
land; if it is killed iz does not belong to the Government but the right of
complete control, so that the Government has a right to say to me, and

does say everywhere lo its subjects; You shall not slay the partridge on
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your own land that is necessary for your food — you shall kill it only at a
certain period of the year in a certain way under certain restrictions,
perhaps by taking out a certain license. It may go further and say.
You shall not kill it for a series of years if it is deemed necessary for the
general preservation of these animals which with their capacity to go
from one proprietor to another never can be made the absolute property
that domestic animals are.  The theory of prolecting, for the benefit of
mankind these animals, is carried so far that every Governmenl assumes
without dispule, the primary and prior right of control, even over the
owner on whose land the bird or animal is, while it is there. And that
is a proposition that is no longer open to any dispute

Now, the claim of properly, I say again in this case which is assailed
by the pelagic sealer, is a claim by the Government of the United States ;
and it will be seen, I think, before I am through that that may make an
important difference — that a Government has certain rights against con-
duct on the high seas which an individual would not have — that a
Government may be entitled to protection in the ownership of such an
industry as this when if it were mine, I might not be.

Then we come lo this proposilion : In the first place look at il in
the light of municipal law the narrow — the more technical — the
rule of positive law, in which the Government does not stand any better
than than an individual stands. What I have said refers to further
claims that I shall come to. Where a wild animal, valuable to man is
so far restrained — brought under the custody and the control of the
proprietor of the land — that it has what has been called the animus rever-
tendi, which brings it constantly back to that place wherever il goes,
where it receives protection and care, that animal becomes the property

of the proprietor until that animus revertendi is lost.  That proposition

is nol disputed as a general proposition. The numerous illustrations
found in the law books of it are not disputed ; they cannot be. All
that has been gone over, and I need not repeat it the right in the
bees, in the swans, in the pigeons, in the deer, and so on all

those cases having arisen have had the general principle particularly
applied to them And then there are animals valuable that are (o be
found on aproprietor’s land to whjch Lhose principles have been found not
applicable and to which I shall :1ﬁ}|n|1:.‘1m| the general principle and the
application of it to all those :ullil)lﬁ‘iﬂl'ol have been the subject of precise
legal decision is nol disputed. The cases cited by mysell and Mr Carter
have not been disputed.  The law of those casesis not denied. The gene-
ral principle asserled by many writers to which he also referred, is not

disputed. 1 need not go over thal ground again. It need not have:been

gone over at all; it is very familiar ground of course Lo every, member of

the Courl
Fhen what is the dispule? Where are we at issue? ** Oh ", say
my learned friends — and you have had on that side from my learned friend

Sir Richard Webster what Courts always have from him on every question,
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(he very best argument that can he.made. He has addressed himself in
an exhaustive manner. He saW veFy plainly that is whege this case turns
in this aspect upon it; that it was a comparatively narrow point. He saw
with perfect acuteness what the point was : and you have the satisfaction
of knowing that you have heard every word thal can be usefully said on
that side of the case. There is nothing left.  So that in dealing with the
argument on that side, if we can deal with it successfully, we have the
satisfaction of knowing that we are dealing with the whole. There is
nothing kept back. They admit the principle. They admit every illus-
tration which has been established by judicial decision ; but they say it
does not apply to these seals. To all these other animals, swans, deer?
Yes. To seals?~ No. [sthere any law Lo the contrary? Oh, no. The
question never came up as to fur-seals in the world. That is new.
The attempted application of that gule to the fur-seal is new. There is
no decision on that subject. T')‘I'II you have to resort to the principle
on which those decisions nh'pﬁml: and my friend has undertaken — and
he succeeded so far as anybody can succeed, I am sure — to point out
what is the distinction which would include the other animals to which
this rule has been applied, and exclude the seals.

This whole case turns upon that distinction, does it not?—upon that
precise point, whether there are differefices in the éondition of the fur-
seal under the circumstances of this case, and thescondition?6f those
other animals in respect to which the right of property is not denied.
Let us see in the first place exactly what are the facts on which we claim
that the seals are completely within that general rule; and then let us see
on what points of difference, if any, it is claimed or may be claimed that
they are not within the rule. Let us deal with the subject fairly on both
sides.  Fairly my learned friend has dealt with it, certainly, and fairly I
shall try to deal with it.

These animals, as | have said, are begolten, born and reared on this
land, and have been since the first knowlec

» of mankind in respect to

them. It is not merely a place to which they can go, as in the case of
other animals thal have the animus revertendi. It is probably—nol cer-
tainly, probably—the only place. Some land of this description is ahso-
lutely indispensable.  Theyare amphibious. They cannot propagate or
breed or rear their young but upon the land. The young could not be
born elsewhere. They could not live il they were born elsewhere than
upon the land. *For seven months in the year — I do not mean every
individual of the herd, but from the time the herd begin to arrive until they
get through going away is aboul seven months; somelimes longer, accor-
ding to the lestimony. They would not go away at all if the winter was
mild enough. That seems to be generally agreed. It is the inclemency
of the climate — (he inclemency of any climate that in the summer
affords qualities necessary to their existence and their propagation, that
obliges them to move for the winter. There they are submitted so com-
pletely to the control of man that there is nothing in the world that can be
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done to an animal that we could not do to every one of those, if it was of
any use.  We can shut them up; inclose them; put them ina hive, in a
dove-cole, il it was big enough; brand them ; mark them—we can do any-
thing in the world with them. They are completely within our control.
There they derive the protection without which they would cease to
rfance

exist, only from the forbearance, the judicious, intelligent forbe:
taught by experience — the Russians did not know it in the first place.
They used to kill these seals indiscriminately; bul as early as 1847 — per-
haps carlier than that, by certainly as early as 1847 they found out
that indiscriminate killing meant extermination; that they must save the
females; and then they introduced this practice of selected killing by which
only the males of a cerlain age are laken, and only a certain restricted
number; and that has conlinued down to the present lime.

Those are the circumslances upon which we say that this animal is
brought more fully within the reasons which are assigned by courts of
justlice for the establishment of this general rule and the application of it
lo other animals, than any other animal that has been the subject of ju-
dicial consideration. There is not one. Here is an animal of a high de-
gree of intelligence, an animal to whom this land, or some land which is
like it, is absolutely essential.  The animus revertendi is not only perfect,
but itis constant and it is undistrubed.

Senator Morgan. — Mr Phelps, in speaking of some other land jusl
like this to which the seal may resort for their summer habitat, is there
any evidence in this case to show that any trace has been found else
where in Behring Sea than on these islands that they have ever had such a
home?

Mr Phelps I was about to remark upon that, sir. I1tis a sugges
tion that comes very naturally to mind in considering this. In all the
exhaustive evidence in this case, in all the discoveries of the British Com-
missioners — and it is pretly safe to assume that anything that can be
that canndt be

discovered they have found and a greal many thing
there is not the shadow of a suggestion that a fur-seal in the Behring Sea
ever hauled out, as the phrase is, ever wenl ashore on any spot execepl
the Pribilof Islands and the Commander Islands. | do not speak of the
Japan Islands, of course. We are speaking of these walers. There is
not a shadow of evidence thal “In'} ever did Whether if the [ nited
States were Lo plant balteries og the Pribilofs open fire upon this herd of
seals when they came there in Yie spring, drive them off — absolutely
prevent their landing there wiether they would gather themselves to
gether and seek fresh fields and {[oil\llll"\ new somewhere is a question
that nobody in this world can answer. It is purely and only a malter of

conjecture. You may conjecture that they wonld. | cerlainly cannol

demonstrate that they would not.  You see whal the |m.m‘“ would be if

that was done.
Supposing the United States, desiring to occupy these islands, wishing

to get rid of the whole Inll~illﬂ'-_~ of the seals; they were worthless; they

were (
June ¢
with, |
There
place.
driven
land i
culiar
there i
l'\“l"b'
I shall
by per
prelly
these ¢
them 1
Islands
£0 som
N1F
frignds
haye s
Lthe e
callon
and th
|
course
disling
Lthese i
that mi
wenl a
If the w
lo be w
IN'I s\
We pr
1] s
those d
of then
ol I||<-|
U |
which
ina hi
swans;
them i
life reqi
n our
any dif
shutting

would .




vas of
y,ina
) any

ntrol.
1se o
irance
place.
- ‘N‘I‘
1d out
ve the
\\Ilil"l
tricted

mal is
irts of
yn of it
of ju-
igh de-
hich is

u'l'llt'l'l_

m‘ jll\|
3 there
|‘ 1“\1"

such a

jugges
all the
) Lom-
can be
 be
ing Sea
excepl
k of the
here is
United
herd of
solutely
lves to
uestion
alter of

cannol

lxl |n' It

wishing

i8; Lhey

T e

were only noxious; so they plant balteries and open fire when May and
June come and repel them alfand do not permit one lo land. To begin
with, there would be no young that year. The young would all perish.
There would be no young the next year because no propagation could take
place. Then what would become of these repelled animals not killed but
driven away? No man knows. It is known that they must have some
land like this, possessing its qualilies, its moisture, its cloud, its parti-
culiar formation—all that.  That is known. It is nol for me (osay thal
there is nol in the whole world any other such land, that there is none
except the Commander and the Kurile Islands. They have brought, as
I shall allude to in another connection, the evidence of some 1'n|l.il‘<‘|lll‘t'
by persons more or less qualified to express conjecture—some of (hen
prelly well qualified, others less so—to show thal if we did nol care for
these animals; if we allowed then to be distusbed ; if we inlerfered with
them too much; if they were repelled they would go to the Commander
Islands, or they would go somewhere. Perhaps they would. They must
£0 ~n|||n-\\|ll'l'|' or IiI'I'i\ll.

Now, then, what is the distinetion on which it is said by my learned
frignds that the seals are different from all these other animals? As |
haye said, law never has been adjudged to this particular animal, under
thege particular circumslances. Itis a new question, as far as the appli-
callon is concerned. The principle is as old as Bracton, and Blackstone
and the Roman law. The application of it to this particular animal is, of
course, new, simply because a case has not occurred before.  What is the
distinction? 1f the seals flew through the air insiead of swimming; if
these islands were only a peninsula and they ran as the deer do, would
that make a difference? If the bees on the other hand, swam when they
wenl abroad after honev, or the deer flew, would the law be changed ?
If the wild swans travelled on foot and the wild geese, would the law cease
lo be what it is now? Would courts of justice say. ** We protecled the
becs while they flew, now that they swim they have ceased to be prolected.
We prolected the deer while it ran, now that it flies that is the end of
i, " Why you cannol consider thal ~n‘l‘iu|l~|_\. It does nol lll'|r1'||l| on
those differences.  Some of these animals tly; some of them run; some
of them swim, some of them stay; and they are all under the prolection
of the principle of law.

Well, but ™ says my learned friend, ** there is not any case in

which the animal has not been confined.  You have bees: vou put them

in a hive.  You have pigeons; you put hem in a dove-cote. You have

swans; you put them in an enclosed pond. You have deer; you pul

them in a park.” Why? Because that is what the necessilies of their

life require. That is what is appropriate (o them. Is there any difficulty

in our enclosing these animals after they get there in June? Is there
any difficulty in the United States running a fence around the whole,
shutting them in? Not the slightest in the world. Bul you see what

would become of the animals.  We should have to leave the gate open
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for them to go oul into the sea, or that is only another mode of = of bees
destroying them. Is there any difficulty about pulling every one into a i who m
\ dove-cote? It is a mere queslion of expense. You can build one big where 1
\ enough to hold them all; or a hive; or, as | said, you can brand them. ; came b
\ S b «
Now it is very evident that this sort of distinction will not do.  You musl that wi
find something better than that.  If my learnedyfriends are right in saying tainty,

that the seals are oulside the rule and the other animals are within it, ordinas

you must find something belter. Oh, but "' says my learned friend,

Sir Richard, * did you ever find a case of an application of it to the mig The
ralory animals. There is a distinction — the migratory animals.

What is a migratory animal, pray? It is an animal thal goes away and The
comes back again, is it not? Is’there any other definition to the word. Mr
Whether he goes once a week or once in three months, or once in six to be d

months; whether he stays twenty-four hours or stays three months or five proper

months; does that touch the principle? If there is no case of a migratory migral
animal, it is because il has not arisen. Have you got a case where it creale |
would nol apply to a migratory animal? Do you fiud in the learned animus

opinions of these judges whom we have been reviewing, anything to show him.
that they would not have applied them (o the animal, if it had been mig by the
-atory; anything lo show that the reason of the rule, the principle, does facto, a
not touch the migration animal?  When you say migralory in distinclion to sel
Ifm

to an animal that you would say was nol migratory, the difference belween

the seal and the bee, you speak only of the absence being periodically tendi o

and longer continued.  You do not touch either the certainty of return, mal as

the value of the industry, the husbandry on which it is founded, the care
vou do not touch anything that affects the Bul wh

induslr

and prolection that is given
principle.  These animals do not go as far as the carrier pigeon goes conline

Was it ever heard of vou may have property in this tame sorl of ment, \

pigeons Lhal never go more than a mile or two from home:; bul the carrier his pre
pigeon that crosses the sea and goes lo another conlinent and comes back have be
again, you cannol have any properly in him Did any judge ever ven- applied
ture upon any such absurdity as that. Then if the distance does not difficul

make any difference, does the frequency of the journey make any diffe human
rence, or does the period of time, so longas the animus revertendi remains the me:
complete?  The lenglh of absence may be very important evidence indeed in Lhe

on the question whether there is an animus recertendi; but when that is might

nol questioned, when it cannot be questioned ; when every single fact that of land

gives rise Lo this rule of law and that enables it to be applied to those depend
animals applies to those excepl the distance lo which they may go or acily li
may nol — we do nol know absolutely for it is conjecture — or the lime Bolh ar
when they are gone, although their return is absolutely cerlain and When

periodic.  Can you predicale any difference of (he principle. Can you oceupy
say that the bees, for instance, if it was the habit of the animals lo go Lhis eil
away in November for 500 miles and come back with an unerring certa It is su
inly necessary Lo their life to the same control the next April — do you — payi
say the rule of law that used to apply to them is gone? If | had a hive : limes
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of bees, Sir, some newly discovered animal, different from former bees
who made their honey in that way, who went to the southern States,
where the roses bloom in the winter with the cold weather in the fall, and
came back laden wilh the material for their honey in April lo the home
that was necessary Lo their existence with an absolute and unerring cer-
tainty, I want to know whether the property that I should have in the

ordinary bees in my other hives is lost in them?

The Tribunal here adjourned for a short time.

The President.
Mr Phelps. — I think, Sir, | may dismiss the distinction thatis sought

-~ \h IIIN'll'.‘ we are |'1'4Hl.\ to Ill‘il|' _\U|L

to be drawn between the seals and the other animals in respect of which
property is predicated by the Common Law, on Lhe score of seals being
migratory/ Now'says my learned friend the animus revertendi does not
creale properly — il only conlinues il ; it must have another origin besides
animus revertendi.  Well il I understand him correctly, | agree wilh
him. | do not say with regard lo wild ducks, for instance, that return
by their instinct to the water adjoining mY properly, that that ipso
facto,and if that were all, makes them my Jropert¥»_I should not expect
Lo set up such a claim as thal. ( N

If my friend means that there must be based ulmn\%ﬂhi\ animus rever-
tendi or in connection with it such a possession or of coftact with the ani-
mal as enables me to make him the foundation of a useful and valuable
induslry, then I agree with him.  We are not at issue upon that point.

? He says the animal must be confined.  Whal is

Bul what is possession
confinement? Isit anything bul the possession, the control, the confine-
ment, which the habils of the animal admil of consistently with his life and

his preservation and usefulness?

[s not that possession? Many altempls
have been made, as all lawyers know, to define that term ‘* possession ™ as
applied to property  None was ever successful. I there is a term thatit is
difficult to define in words, il is the word ‘‘ possession " as applied o
human properly, because the nature of the possession, the character of it
the means of il, are just as various as thekinds of property that are found
in the world. Possession of real estate of land? what is it? One
might suppose that there you would be able to state what is possession
of land.  Why the moment you undertake 4o define it you find that il
depends upon the nature of the land : what is your land ? Is it a house in
a cily like this, or is it a wild lot upon the top of the green mountains?
Both are real eslate. Both are governed by precisely the same rule of law.
When I say that I am ** in possession "', what does that mean? Why, o
occupy the lot of wild land in the wilderness as | might occupy a house in
this cily, is impossible.  Whal then is the possession of the world’s land ?
It is such possession as the propertly admils of.  Slight acts of possession
— payment of taxes — recording of a survey — going upon the land some-

limes — keeping a supervision. The question thal is left to the jury if




the litle to that land in a suit depends upon possesion is : whether this
claimant has, during the requisite period of lime, exercised such acls of
ownership as the properly admitted of? — very slight perhaps bul still
enough to indicale it. Can such a sort of possession as that be regarded as
the possession of a house in this city? Why cerlainly nol. When you
come to personal property what is possession? Why the possession of a
watch, of a diamond of a bank note, of a coin thal is one thing, the
possession of articles which are moveable which cannot be carried aboul
the person — thecontents of a house; and so you go on from arlicle o
arlicle. Possession is somelimes ~_\I|l|m|ir\|]. The 1|t‘li\«'|‘_\ of akeyis the
delivery of possession. The supervision of an agenl may be possession.
In short the only definition,(hat is to say the nearest approach to a defini-
tion of the term ‘* possession ” that has ever been successfully given in
any book that I ever saw, or in any Court whose judgment | ever heard or
read, is that itis such occupalion or control indicating ownership as the
nature of the properly admits of, and its usefulness requires.

I have spoken of possession of the airand light.  What is my posses-
sion of running water? No interesl in properly is belter defined than that

I do not mean navigable water, bul small streams — the mill streams
that approach or run along past my property — the mill rights, the water
privileges as theyarecalled. It is the right to use that water for mecha-
nical purposes ; for irrigation, if you please; for the use of animals— any
purpose for which water is valuable. Why, the water is nol mine. |
cannot do anything with it that *destroys the value of it to my neighbour
up-stream; I cannoldo anything with it that destroys the value /of it lo my
neighbour down-stream.  Their rights are as good as mine. My right
40 use must be consistent with their rights to use. 1 may use it, but I
musl passit along and pass it along unpolluted — pass it along so that the
use of myneighbour below is just as good as mine. So with my neighbour

opposite.  He has a mill privile on one side; I have one on the other,

I may have two-thirds of it; I may have the paramount, he the subordi
nale useor otherwise. It maybedividedinall forms. He may or | may
have the right to it, for a particular mill, for a particular purpose, and
no other.  All thatis property.  When am I'in possession of it?  When
am lin possession of the stream thal is running on to the ocean nol a
drop of which remains? I am in possession of it when I am employing it
in any way Lhat is consislent with ils use, and of which the nature of it
admits. 1 am in possession of it when it is turning a water-mill; I am in
possession of it when il is walering my animals.  Now these illustrations
make-it perfectly apparent that when you talk about ** possession and con-
trol ", you are usinga control that is absolutely indefinite,and that must
be applied to the nature of the property. My learned friends ciled, as an au-
thority, from Pollock and Wright's excellent treatise on Possession in
the Common Law.  Thave the passage which they cited. They cite (his
passage in some of the prinled authorities that they have submitted to the

Tribunal pending the discussion. 1 am reading now from page 231.

R e

On
living ¢
park o1
in this

immah
Th
omille

An
though
a place

anmnus

Tha
|14m|\ a
I shall
then
numbe
difficu
calions
excuse
investi
l.’llli'(’,

To |
ween p

Suppose

I fir
It isqu
Session
IS quoi

what h

We
there w
service
Session
possessi
please 1
the pur)
legal po

by reasc

It v
some d
tha
physica
I de
The |

accordin

parentag



r this

cls of
L still
led as
1 you
n of a
r, the
about
cle to
i\ lln-
“inn,
lefini-
ven in
ard or

as the

0SSes-
n that
reams
r waler
necha-
any
ne. |
rhbour
[ lo my
v right
. but 1
hat the
ghbour
‘4||||1‘l'.
ubordi
r 1 may
se, and
When
n nol a
yying it
re of I[
| am in
tralions
[|l| con-
al muslt
san au-
ision in
site this
i to ||Il‘

ge 231,

— 1013 —

On the same ground trespass or theft cannot at common law be committed of
living animals fere nature unless they are tame or confined. They may be in the
park or pond of a person who has the exclusive right to take them, but they are not

in this possession unless they are either so cornifined or so powerless by reason of

immaturity that they can be taken at pleasure with certainty

That is copied. In the haste of the preparation of the case my friend
omilted lo read a little further.

An animal once tamed or reclaimed may continue in a man’s possession al-
though it fly or run abroad at its will, if it is in the habit of returning regularly to
a place where it is under his complete control. Such habit is commonly called

animus revertendi

That is what{ the author meanl. Il is not for that that I took up the
book at this moment — it was on the subject of possession; and perhaps
[ shall be excused for reading a few words from Sir Frederick Pollock's
then Mr Pollock) admirable chapter on this subject, in which, through a
number of pages, he illustrates, with care and accuracy of language, the
difficulty of defining this word ** possession " and the vastrange of appli-
cations in which it is dependent upon the nature of property. I may be
excused for commenling that it will repay any person who desires to
investigale this subject, to read this whole chapter. ' He says, for ins-
lance, al page 6 :

To prevent perpetual equivocation, it is necessary carefully to distinguish bet-

ween physical and legal possession.  We here refer to the former. It does not
suppose any law

[ find lam mistaken in saying this is Sir Frederick Pollock’s language.
It isquoted by him from Sir E. Perry, who is translating Savigny on pos-
session; and the language I am reading is not Sir Frederick Pollock’s, but
is quoted and adopled by him, though sthat I have said quite applies to
what he does say in his own words.

We here refer to the former it does not suppose any law: il existed befor

there were laws; it is the possession of the subject itself, whether a thing or the
service of a man. Legal pos

sion is altogether the work of the law; it is the pos-
session of the right over a thing or over the services of man I'o have physical
possession of a thing is to have a certain relation with that thing, of which, if it
please the legislator the existence may hold the place of an investitive event, for
the purpose of giving commencement to certain rights over that thing. To have
legal possession of a thing is already Lo have certain rights over that thing, whether
by reason of physical possession or otherwise

It would seem as if this author anticipated whal would be claimed
some day by eminent counsel on this subject, and replied toil inadvance

(hat possession meant physical confinement, even though it was a
|l||}~i1 al confinement that 1|l'\|l'n_\wl the object of |»u~~|'<~i“ll.

I do not read the whole page, but I pass to another passage

The idea of possession will be different according to the nature of the subject,
according as it respects things or the services of man, or lictitious entities

parentage, privile exemption from services, el
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The idea will be different according as it refers to things moveable or immo
How many quéstions are necessary for determining what constitutes a

Must it be factitious, but a natural cavern may serve for a

veable.
building, a lodging.
dwelling must it be immoveable? But a coach, in which one dwells in jour-
neying, a ship, are not immoveables?  But this land, this building what is to be
done that it may be possessed? s it actual occupation? 1s it the habit of posses-

sing it? s it facility of possessing withoutl opposition, and in spite of opposition

itself
A\gain, this is Sir Frederick Pollocks own language at page 10 :

r of right?  Ben-

It has constantly been asked : Is possession a matter of fact
But

tham and others have made the want of a plain answer a reproach to the law.
in truth no simple answer can be given to such a question, for all its terms are

complex and need to be analysed.  Every legal relation is or may be an affair both

ate and incommunicable spheres, the

of facts and of right : there are not two sepa
one of fact and the other of right. Facts have no importance for the lawyer unless
and until they appear to be, directly or indirectly, the conditions of legal results, of
rights which can be claimed and of duties which can be enforced. Rights cannot
be established or enforced unless and until the existence of the requisite facts is

recognized.

Then at page 12 he says : —

It appears, then, that even at the earliest stage we have many things lo distin-
guish.  De facto possession, or detention as it is currently named in continental
writings, may be paraphrased as effective oceupation or control. Now it is evident
that exclusive occupation or control in the sense of a real unqualified power to
exclude others, is nowhere to be found. All physical security is finite and qua
lified

Then on page 13 he says :

Fo determine what aets will be sufficient in a particular case we must attend to
the circumstances, and especjally to«the nature of the thing dealt with, and the
manner in which things of the same kind are habitually used and enjoyed. We
must distinguish between moveable and immoveable property, between portable
objects, and those which exceed the limits of portable mass or bulk. Further, we
must attend to the apparent intent with which the acts in question are done. An
ict which is not done or believed to be done in the exercise or assertion of domi
nion will not cause the person doing it to be regarded as the de facto exerciser of

the powers of use and enjoyment
\gain, on page 14 he says

And in order to ascertain whether ads of alleged occupation, control, or nse
and enjoyment, are effective as regards a given thing we may have to consider
a) Of what kinds of physical eontrol and use the thing in question is practically
capable
&) With what intention the acts in question were done
Whether the knowledge or intention of any other person was material to their

effect, and if so, what that person did know and intend

Then on page 6 he says

When the fact of control is coupled with a legal claim and right to exercise it
In one s own name against the world at large, we have possession in law as well as

in fact

All that, Sir, is very obvious. It is felicitously stated, but it is not
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new. It is not new wilh any of that class of lawyers who have been
accustomed to apply law to human affairs. There are two kinds of law
in this world, I may be permilted to say : there is the law that is practi-
cable and the law that is impracticable — that is visionary that is theo-
relical.  The one sometimes comes out of the closet of the man who has
never been anywhere else; the other always comes o a competent man
from the habit of the conslant applicalion of the principles of law to the
tadministration of human juslice, never separating law from facls, always
remembering hat law depends upon facls — changes, variations, con-
ditions, and circumslances; and that no other rule can be slaled, except
hat when a principle is eslablished, it is in the light of - that principle
that all questions arising under it are considered.

Now whal then, still having in mind my friends proposition; which as

I have said is sound enough if T understand it rightly if he did not
mean {o carry il further than I think he did — that is that there may be
something besides the animus revertendi — that there must be a posses-

sion or control connected with it, sometimes giving rise (o il, somelimes
the result of it, — that as I think we shall see presently is not very mate-
rial — there must besome possession, control, wnuﬂhin;|u':|v'liv'-||‘ some-
thing uséful, something enlitled to be protected — that annexes itself.
Well, in other words, theanimus revertend: is in itself only an evidence of
possession. It is nothingbut evidence. It isanevidence or an element,
as you please to call it, in this complex question of fact and law of what
ts possession.  Just as my grasp of that book is an act of possession, and
an unequivocal act of possession if | take possession of it as mine with a
view to appropriate it.  Thal is one element; it is nol conclusive. It is
a strong piece of evidence when | take that and say ** That it is mine "
So the animus revertendi, in the case of an animal, of this description, is

one element not enough of itself I admit but a strong element, when

itis connecled with the recognized control and the recognized usefulness.
Now what is that? M is, in the firsl place, as I have said, a possession
that the nature of the property — the nature of the animal (to come
Lo this particular case), admits of. It varies with every differcnt animal.
Itis different with the Bee, with the Pigeon, with the Deer, with the Swan,
and with the Seal; because what is a useful possession with one is the
destruction of the other And it varies in the next place, with the requi-
sites of the usefulness of the industey, the husbandry, that makes it
valuable.

Now in the cases cited by Mr Carter of Blades v. Higgs: Davies v.
I"W ( ’//. (tllll J/m//r/// v ,/,/// /;‘rl//f‘/ _\/H‘/ qavenny I||n~|' ”ll'l‘l‘ cases i
respect of deer thal were ciled in the opening by Mr Carler. They are
quoled very largely, if not entirely, in the Appendix, and some parls of
the United States’ Argument

Now, what took place there? Everybody, that knows anything of
the laws of England, knows that the deer, [ere natura, is nol ~|wr|lir;u||)
it selfl properly.  You go and lu)) a deer forest in Scotland of
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20000 acres, say, the only value of which is the deer. The land is good
for nothing except the deer. You buy it for the deer forest, and that is
what it is called. Do you own any particular deer thatis on it? Nol a
single one, — not one. He is “* here lnlliil} and gone tomorrow . You
cannol say o your neighbour, ¢ These deer were here last summer ; they
were probably born on the land ; they come back to me, and you must nol
touch them . The law does not justify such a claim as that.  When he
goes on vour neighbour’s property, your neighbour has the same right as
vou have. The deer are fere naturae; they are nol personal properly.
So far as they give value to the land, they go with the realty; and, when
you buy the soil, you get the advantage, for what it is worth, or the pri-
vilege of the deer frequenting it and the opportunity to take them for sport
or profit, though the profit is not usually regarded.

When you come to these cases, you find that deer become properly
under the same law of England which I have refesred to, under which they
were not property. Presently you find they are distrainable for rent;
that is to say, they are specific personal property which may be taken by
the landlord for distress or a sort of execution on them for hisrent.  You
find they are personal property; that they go to the executor and do nol
go Lo the heir on the decease of the owner. How comes that to pass?
What is the distinction upon which the same Court renders an enlirely
different judgment in respect of the same animal in one case from whal
it gives in another? Are these deer donfined? In one case the range
they had was 600 acres, and in the other 700 acres. They could not catch
them except by hunting them, or shooting them with a rifle, if rifles were
then in vogue, (I do not know ifthey were ay early as that) ; butat a long
distance the proprietor of that land can no more put his hand upon them
than anybody else. They flee from his approach, and it is only by
running them down in an open forest that he could get hold of them.

Then what did make them properly? The animus revertendi alone,
say my learned friends, would not do it. 1 agree to that. It would nol
have done it in the case of the deer forest in Scotland. Then, what did
make thém properly? Solely and only the fact that the proprietor had

established a husbandry; that they were no longer objects of sport, which

assumes that they are fere natura lo begin with, — the objecl of hunling
and shooling, no longer that, but they were made the basis of an

actual industry and husbandry, by which their produce was taken by
selective killing and sent to the market. Well, but what did he do?
Says my learned friend, he did not shut them up; he did not confine
them. He did what the nature of the animal rendered possible and what
the necessity of the industry rendered desirable.  That is what he did;
andAforthwith, under that same inlelligent and discriminating law, the
animal that was yeslerday fera natura is to-day the subject of properly

and is personal properly with all its icidents, going Lo the personal repre-

sentative at death, distrainable for 1ent, and the subject of an action if

anybody interfered with il.

\l)\

accuslo

conslar
the sul
which v
is Lhat
(i' ”H'l
'Ilb\\l‘\\
is the I
means
|lll‘ or
whethe

It is
lll" CcolI
induslr

would ¢

lempor
tendi.
slandin

|ll'n'u‘l'|
to their
enough
are gon
alone if
to them
You
the ana
it with
admit o
Now
With @i
lendi in
be appli
Creale ¢
from (I
differen
may be
Now
;’-I”I"I'i'(
I was di
I||<'} we
'llll]lt‘ (8]
answer |
\\i\\llnlll
admit (I
that if y




S ;(I()(l
that is
Not a

You

L ”Il“\
ust nol
hen he
ight as
|i|n‘l'l}.
. when
lhe |i!'i—

n \Iml'l

roperly
ch they
r renl;
iken by
You
do nol
o0 pass’
enlirely
m whal
y range
ol calch
||>~ were
L along
yn Lhem
only by
iem.
'/ .|l||l||“
puld nol
vhat did
etor had
4, which
hunling
is of an
aken by
he do?
{ confine
ind what
l]l‘ Illil.
law, the
[.ru|)<‘l'|}

1al repre-

action if

o

17 —

Now nolhing can be plainer, as I respectfully submil, to a mind

accustomed not only to deal with legal principles, but to apply them

conslantly lo the vicissitudes and emergencies of human affairs than that

the substantial distinction which renders those wild animals property

which were not property before, and may cease to be property afterwards

is thal they are laken inlo possession in connection with the perpetuation

of the animus revertendi that brings them back to the spol taken into such

possession as they admil of, and such possession as is necessary. There

is the principle. There is no artificial distinction that depends on their

means of locomotion or the character of their covering,

whether it is

fur or feather any more than the rights of a human being depends upon

whether he wears a black coal or a red one

no such distinction as that

Itis the operation of the principle under which they are subjected to

the control which they admit of and are made the basis_of a valuable

industry.  And in connection with thal, because that standing alone

would not be enough, that is to say, would not apply when the animal was

lemporarily gone, thalt we have this conslant and cerlain animus rever-

tendi. You put all these things together neither of them would be enough

slanding alone. I cannot found an industry upon wild animals upon my.~~

property that would make them my properly if they go away according

(o their nature and do not come back again.

My husbandry is nol

enough. My attempted induslry is not enough, because when the animals

are gone they are gone, notwithstanding the animus revertendi. Standing
alone if that was all, if they merely came back by habit and I did nothing

to them and made nothing out of them that would not do standing alone.

You must put the two together.

You musl combine possession and

the animus revertendi, and combine it for a useful purpose, and combine

it with all the custody that is necessary and all the habits of the animal

admit of, whatever they are.

Now, says my learned friend, vou must creale the animus revertend:.

With greal respect, what does he mean by that?

lendi in an animal?

Creale the animus rever

creale an instinet which, so far as the word may

be applied to an animal below the scale of humanily, is a mental qualily?

Creale am apimus revertend:!

difference?

Suppose you could, how does that differ
from the dnimus revertendi which vou perpeluate?

Can that make a

It may exist before your industry begins, and vour industry

may be based upon it, but I cannol conceive how il can be crealed

Now we have the speculations of a number of learned gentlemen

gathered together by the Brilish Commissioners on this question which

I was discussing this morning

what would become of these seals if

they were turned away from these islands in which they have had their

hhome ever since the Crealor first looked upon_his work?

answer that question

wisdom

No man can

Any man can speculale aboul it with more or less

assemble the speculations of several gentlemen, some of whom

admil they have spoken without much thinking and it was all conjeclure,

that i you cease Lo care for them, which vou do if you allow them to be

4
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disturbed or too much interfered with, they will go away and nol come

back — they will go to the Commander Islands or to the Kurile Islands,

where the other seals go, or go somewhere else. As I said this morning,

I do not undertake to dispute that, because I can ng more dispute il
than they can assert it. It is pure conjecture, and il may be true for
\ssume it Lo be true as these learned naturalists or some

aught [ know.
We are and have been preserving

of them believe. Assume il to be so.
that animus revertendi by the care thal they receive there and the pro-
tection. ** What do you do to them "', says my learned friend the Altorney
Only kill them! Do not we preserve

General.  ** You only kill them ”
The cruisers that surround the

the whole race from extermination?
Islands, the agenls and employés who are on the Islands, and the strict
rules that are enforced there in so many particulars against their distur-
bance against their injury — does not that protect them? If the seals
were capable of having a case stated for the opinion of my learned friend,
in as much as they are killed there more or less every year, had they
better nol leave the Pribilof Islands, and find some olher place, is there

any doubt about the advice they would receive? That their lives are nol

safe anywhere, (hat they are surrounded by all sorts of enemies, human

Would not

and otherwise; that lo preserve all their lives is impossible.
they be advised that there is no spot in the world that we could go into,
where they would be as well preserved, where their reproduction would be
kept safe, and where so many of them would be spared as there? That a
part of their life goes lo the service of humanity is a proposition that is
true of all created things. There is no place for any man to go and be safe.
There is no life, that is good for anything, part of which does not go lo

the public service. There is no animal on the face of the earth that has
not to contribule, after his measure and according to his place, to Lhe

requirements of mankind. T'hat is the law of nature. It would not be

for their benefit to altempl Lo preserve every one; bul they are protected
from extermination; they are protected from cruelty, from wrong, and
the proof of that is found in the fact that they do come back year after
vear, for these 100 vears, since mankind took possession of that Island,
and have, from year lo vear, all that time taken the product 6fshis herd
What betler evidence do you

for Lheir use and the use of mankind.
I'hey bring

They tell us they could defeat it so easily.
y inform us that if we failed in these dulies away

I do

want than that?

these philosophers (

would go these animals.  Who then creates the animus revertendi?

nol say that we crealed il in the first place, before the foolsteps of man
had reached those Islands; but who has perpetualed it so that instead of
forsaking these Islands, as these gentlemen lell us they could be s easily
induced Lo do, they. have slayed there from that time lo this, every one

)

of them
Now, what have we done to these animals?
Not one of us is old enough to have been born al

We have saved them

from exlermination.
the time when all these seals would have disappeared if no protection had
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been accorded to them. That is what we have done for them. We have
perpelualed, if we have nol crealed, this animus revertendi; and, on the
strength of it, they have submiltted themselves, as it is their nature to do
and as Providence intended they should, to all the control that they need
and a great deal more; and we could 8o in the way of confinement, if it
was possible, if it were not preposterous and destructive, with these ani-
mals every single thing that ever was done with any animal which man
has made the subject of property. ** Bul they are free-swimming ani-
mals "', says Sir Charles Russell. Who invented that term, and on what
authority does itstand?  What does it mean? Those areguestions thal
[think it would puzzle mylearned friend to answer. He uses thatas though
it constituted an impregnable position. ** Free-swimming!"” s there
any animal that swims that is not a free swimmer? And what is the dif-
ference between a free swimming and a free flying animal and a free run
ning animal, or a free staying animal? There are oyslers, that are the
subject of properly, wild. There are bees; there are deer; there are
swans, and there are pigeons. All but the oysters have some mode of
1bcomotion in some element.

Then* they say, you are making grouse and pheasants and partridges
property. These animals, these seals, are like the pheasants and the
grouse that are raised upon English estates, that is to say protected there,
fed there and used. There is an analogy that it is important to observe.
Waell, let us see. There is a distinetion.  Now, you have a class of ani-
mals who have, Lo a cerlain extent, the animus revertendi, and they are
not properly. No suggestion can belter illustrate our proposition, which
is that the property depends upon the condilions and the use.

My learned friend raises pheasants upon his land, as his neighbours
do.  They are hatched there; very likely they are sheltered to some
extent; they are protected, and they go away, which is the nature of the
animal.  You cannot prevenl them from doing that without you change
their nature, or coop them in a coop. They go away on somebody else’s
land, and thal somebody else may shoot them; and all my learned friend
gets out of having them is the privilege of shooling them on his land al
such times as the law allows them to be taken, and in such manner as the
law regulates, supposing that it does regulale if, by which I mean that
it does not permit them lo be netled or trapped, and so on. Thatis the
way. But wimt is the reason; because there is no animus revertendi (hal
is capable of apprehension, of proof, of being distinguished? All his
neighbours have pheasants over the Counly in which he lives; they are
alike; you cannot tell them apart. Thal some of them come back is hig-
hly probable; that many do nol come back is equally cerlain, and that
many pheasants from other eslates come to him is also equally certain.

Now applying this principle of law which I have been trying to slate
o these animals what is the difficulty that you encounter? The first
thing is that there is no certainty and no proof of this animus revertendi

The animus revertendi exists in his neighbour’s pheasants to return
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to him, and Ais to return to Aim, and they scatter abowt. The rule of
attempling lo separate those pheasants uM say that my learned friend’s
were his, and Mr A’s his, and Mr B's his, all over an English County is
absolutely impossible and equally unjust and equally unnecessary. If
his pheasants go-away others come to him. If his neigthour Kkills some
that were hatched on his premises, he kills others that were hatched on
his neighbour's premises.

Now let me slate a different case. | have a friend not far from my
residence who has undertaken to import into America, where the bird does
nol belong and is not indigenous, English pheasants.  He has sent gbroad
and obtained the eggs of the pheasants from England and on his eslate
has caused them to be bred. He protects them in the winter withoul
which protection they would perishin that climate. He feeds them and
looks after them and nobody else has any English pheasants. None of
the neighbours have any the ’Ql‘tl does not belong there. It has an
animus revertendi of course, because if il did not go back it would perish.
Now by the law of England I should like to know if those pheasants are
his property when off his land, every onqof them heing recognizable and
capable of proof, brought there: by him as well as prolegted, if when they
are on my land and with my eyes open to that fact I undertake to kill one
I should like to know by the same law of England if the suit was brought
in an English Court if I am nolt responsible forit?

No case can be plainer. \Why? Why is the same pheasant under
the same law properly on thal man’s estale and nol properly on the eslate
of my learned friend. Simply because the condilions are changed,
because in the one case he has a wild bird which, withoul possibility of
identification goes and comes as the other birds go and come.

Lord Hannen. — As vou speak of English law; I cannol admit that if
vou give a foreign bird its freedom in your country, you would be entitled
to say il is yours wherever it flew, I cannol admit that that is English
law. Take a marked example of that. Those who first introduced the

Himalaya pheasant and the golden pheasant, they turned them oul and

cave Lthem their freedom, they are subject to the general law applicable
to wild pheasants
Mr Phelps. — If they are turned out.
Lord Hannen. Yes: if they are confined, it is a different thing
Mr Phelps But if the bird, in the exercise of its own habils, goes
abroad and returns again, under the circumstances, il has seemed lo me
and perhaps | am more familiar with the laws of Vermont than those
of England, but we |:l‘u|'1'~\ to follow the laws of |‘:I|‘,Llil|ll|, and I should

have very greal confidence that the Court which administered there what

we suppose o be the law of England Hi") would hold, in the case of

this foreign bird that went abroad temporarilyand with a constant animus
revertendi o its owner, thal il was perfectly recognizable, and in that
there was a right of property that could be protected against wanton des-

truction.  Take it that the eslate is on the borders of Lake Champlain,
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which runs up o Canada, itis public water and which Canadians have a
right, I suppose, cerlainly under the exisling Treaties between the countries
to occupy. Suppose they come down on Lake Champlain, which is
public water for the purpose of shooting those birds in the breeding lime
and exterminating thatrace of pheasants,is there any protection? I must
defer to His Lordship’s far betler knowledge of the law of England, but |
may be permitled to say, under the law of Vermont they would be most
certainly. It may be wrong, but it would most certainly be so —ewhen
a bird flies off temporarily over this public water, if there is a cordon of
boals to destroy him up to the pdint of extermination. But the illus-
tration, of course, depends on the view that 'is laken of that particu-
lar case. It is but an illustration, and !\ do not care at all to insist
upon it. y

There isa difference.  The law of England in respect to this game has
become established. It would not be now investigaled upon its merils as
a fundamental question. It is assumed by courts of justice as being the
established law of England and they would spend no lige in discussing
what the law would be or ought to be if it was to be made over anew in a
new case. Bul even in (hal case they jwould probably come to the
same conclusion in respecl to game being the subject of property that
they have now because it would stand upon the same reasons as it does
now and the same course of reasoning would conduct to the same resull,
but that is immaterial. You have here animals thal are qupte swi generis,
animals that return because they must relurn — animals to whom this
place is necessary, who derive no prolection or syslenance or advanlage
from any lnn]} else in the world, who are made Lthe \lllljt't'[ of this natu-
ral industry and husbandry of great value, and the question is not on the
right of properly, as Ihave said more than once, and I'may be pardoned
for recurring to that — not on the right of properly; on the right of exter
minalion — nol as agains! the mere individual owner, hut as against the
Governmenl to which his belongs.

Now a word or two more and 1 shall be able to leave tfiis subject. As
a concluding remark on this branch of the ease dealing with this thus far
upon purely municipal law, is not this the true and sound proposition thal
inasmuch as there is a principle of law which includes many animals of
different varieties under the term property, as that principle of law undoub-
tedly does exclude other animals such as we have been already speaking
of as game, which might be property, and since here is a new anpmal, that
is to sav, new in this inquiry, and the question is into which class does it
fall does it fall within the class of those animals in which property is
maintained — does it fall within those in which property is not maintained?
The crilerion is to ascerlain what is the principle and what are the cir-
cuamslances that mark the distinction belween the two classes of animals.
Is nol that the just criterion? These seals cannol be pul in both categories.
They cannol be put into the calegory of the bees and the deer and swans

and pigeons, and what not, and at the same time be in the category of (he
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pheasants and the partridges and the rabbits and English stags. They
cannot be in both of those.

It is the same law that includes one sel of illliliﬂlﬂ oh the one side and
excludes the other. On which side of the line doQthey fall?

If it had ever been determined by authorily ypu could repose upon
that. It has not. Is there any other way than to see whether the facts
in regard (o the seals assimilate them to the animals that are property or
assimilate them to the other. It is nol an extension of the law to include
them. Itis simply an application of the principles of the law.

In the case of the “* Atalanta " in 6 Robinson’s Reports, which as
the Court are aware are the reports of the decisions of that great English
Judge, Lord Stowell, sitting in Admiralty, there are a few useful words,
as it seems lo me, bearing upon this question of the operalion of prin-
ciples of law upon new cases.

On page 458, Lord Stowell says :
Under the authority of that decision

he is speaking of some Admirally case; the case itsell is nol material.
It is his language | quole this for

Under the authority of that decision, then, I am warranted to hold that it is an
act which will affect the vehicle,

the question was whether a ship was forfeited by a certain business thal
it had been engaged in, and it had been argued that the ship was not

forfeiled, only the properly —

I am warranted to hold that it is an act which will affect the vehicle without any
fear of incurring the imputation which is sometimés strangely cast upon this Court
that it s guilty of interpolation in the law of nations.  If the Court took upon itself
to assume principles in themselves novel, it might justly incur such an imputation;
but to apply established principles to new cases cannol surely be so considered.,
All law is resolvable into general principles.  The cases which may arise under
new combination® of circumstances, leading toan extended application of principles
ancient and recognised by just corollary, may be infinite; but so long as the conti
nuity of the original and established principle is preserved pure and unbroken,
the practice is nol new, nor is it justly chargeable with being an innovation on the
ancient law, when in fact the Court does nothing more than apply old principles to
new circumstances.  If, therefore, the decision the Court has to pronounce in this
case stood upon principle alone, I should feel no scruples in resting it upon the

just and fair application of the ancient law

Fhat is the language of that greal Judge when he was sought lo be
alarmed by the idea that, in dealing with a novel question, hé was ex
tending the law. Itis the business of Courts of Justice to inform them
selves of the principles and to extend those to new cases where it is ne
cessary

I'he case of the ©* Adonis 1s another case of the same .|H|];n'. who
was then Sir William Scolt, and possibly he was at the lime of the last

citation.  Thisis in Volume 5 of C. Robinson’s Reports; and perhaps this

decision is more directly appropriate on the point I was discussing this
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morning, where the law of nations is to be collecled in a case where il is
nol established.

Thisis acase” says he, ** in which I have taken some short time to deliberate,
being unwilling to press with any degree of unnecessary severity the effect of pre
sumption against this class of cases ; more especially because it is one in which the
principles of law, though unquestionably built upon the just rights of war, must
be allowed to operate with some hardship on neutral commerce and because il
is a class of cases on which the Court has little authority to resort to, but has to
collect the law of nations from some such sourees as reason, supported in some

slight degree by the practice of nations, may appear to point out

I read from page 159,
 There is a passage or two that I may read from the United Stales Ar
gument, page 172, for convenience. One is quoled from Phillimore’s
Treatise on International Law

Analogy has great influence in the decision ofinternational as well as municipal
tribunals; that is to say, the application of the principle of a rule which has been

adopted in certain former cases, to govern others of a similar character as yet
undetermined

That is Phillimore,

Then from Bowyer’s Readings, page 88, is ciled this line
Analogy is the instrument of the progress and development of the law

Now in determining this question there is another consideralion which
seems o me lo be altogether conclusive in addition to all that I have

referred (o as pointing out which class of animals the seal under the

circumslances belongs to.  There is a reason for all intelligent law. It
is founded upon the necessities of human affairs especially in regard
lo properly Now, with regard to this English game is there anv neces-

sityat all?  Uhave shown that it isimpossible, that it is impracticable, that
it is altogether unfair to undertake to make the specific game thal arises
on one esfate properly against everybody else, becanse be gets as much
from other estates as he does from the one that claims him, on which per

haps he is born, and there is no sorl of necessity for the preservation of
the animal or for making him useful.  There is no extermination of the
race of pheasants going to take place if such is not the law, and, therefore
those wise considerations of the common law of England in respect to game
have been found, and have been found right.  How is it with the seals?
If we Ifive not this right of property this animal perishes off the earth

There is the end of him. It is no use to talk aboul treaties that we may

make. Thatis a matter not of right, nor of law. If we have no pro-
perty in this indutry, this herd, this business, this interest call il
what vou will — that we are in possession of, then the animal is gone, as

every other instance of his species, substantially speaking, is gone. Some
small remnant on one of those southern islands has been preserved at a
latedate —bv what? I shall come to that in another conneclion. Bythe
institution of this very claim and the maintenance of it; but with that in-
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significant exceplion they are all gone from the face of the earth. As
pointed out by Mr Carter in his opening the only means by which they
can be preserved for the use of America, for the use of any country, for
the use of anybody, the only means by which they can be preserved is by
sustaining the right which we claim.

I lay aside all this idea of making regulations, the ulter inefficacy of
which has beth the most successful result of all my learned friends argu
ment, and which would be used by nobody except the other party to this
trealy when they are made. 1lay that all away. | am talking about the
reasons on which this right of property stands.  We and we only, admi-
nistering this property which the Almighty has made appurtenant to our
territory and atlached there by links that cannot be broken except by
the destruction of the animal — we only can preserve il from destruction
and give the benefit of it to that nol inconsiderable portion of mankind
that are dependent upon it to-day for their living.

Why, my learned friend says, Mr Carter has deall with the reasons
Well, as | said this morning about showing that a thing was right, is it
any objection to a rule of law that it is shown to be necessary to the
existence of the \llli.il'“( of it? 1If there is not sufficient in and of itself
as a malter of positive law to give the principle effect and efficacy has
that any consideration in determining the question | have been discus
sing on which side of the line these animals f11?  Where does that con-
sideration come in.  When it is made apparent that not only their useful
ness to mankind but their existence on the earth depends upon the right
of the nation in possession of them administering them to preserve

them, as they have attempled to preserve them, and as they have

preserved them they and their predecessors for 100 vears. |If
there is any doubt upon it, even upon’ the plain principles of munieipal
law I have not vet touched the larger field of international law as
applieable to this property, but I hope to deal with it hereafler — il
there is any question al all and | may be permilted o say there is
not when vou come o weigh in the balance the consideralions, the

reasons on which the law is founded settles the question.

Sir, suppose that the Provinee of Alaska was a country by itself, poor
and barren, and to a certain exlenl desolate, as it is. Suppose instead
of being a province of a greal nalion, which does not need it, it was a
province and a counltry by itself. It would be larger then than many of

the independent slates and nations in this world; and suppose, whal

is almost true, if it is not quite troe it is not necessary to stretch the
suppaosition much the seal industry is all that they have got, all the

provision of the Almighty made for the existence of those inhabilants,

all the food., all the raiment, all the commerce, all the business, all the

means o prevent their starving to death or becoming the pauper wards of

some charitable country that might take care of them. WWould the law
be any different that applied fo this case then than it is when applied

to the case of the United States?  Would the principle of law vary in that
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case? Could any intelligent man — nol to say jurist — say, ** why,
as they have nothing else, they own these; but if they had gold and

silver and abundant revenue they would not own them That brings
us face to face with the question whether there is or is nol any
intelligent law, any civilized law, any christian law, whether there is
or is not a consideration of humanily and necessily Lo preserve Lhe
bounties of nature that does come in and is worthy of consideration,
whether conclusive or not in determining the question, if it were open to
doubt. There is where the force of this consideration comes in, in my
humble judgment.

Now, then, pressed by the difficulty which my friends who have pre-
pared this case on the part of Great Brilain felt themselves embarrassed
by, they have made an effort to break in, in some small degree and (o a
small extent, upon the facts on which we base this right of possession.
They say that all the seals do not come back to the Pribilof Islands. The
greal bulk of them do; but there are some few that travel over to the
Commander Islands.

Before proceeding to demonstrate, as I can out of this evidence, that
there is not one word of truth in that suggestion, nor one word of evi-
dence to support it that does not perish when you expose it to the light—
before proceeding to that I should like to inquire what difference it would
make if it was true? Suppose we were Lo concede that while the bulk of
this army comes back with an extraordinary cerlainty and pertinacity, yet
a few individuals scalter away and wander across the sea and may bring
up on the Commander Islands, the only other place besides Japan where

any olher seals have been known to exist. How far does that affect the

case? How far does it change the applicalion of the rule of law? 1 have

said that our interest did not depend upon the specific ownership of every
seal, whether each one came back. It depends upon the general interest
in the greal herd and industry that is founded.upon it

Now, ifit were conceded that some few of these seals did wander away,
Heaven only knows why and what for, and find their way to the Com
mander Islands, is that a distinction which prevents the application of the
general principles of law? Why the statement of thal question carries
the answer to it. Jt is a question that does nol survive a distinet slate=
ment.  Why then shall T (ake the pains, with the permission of the Tri-
bunal, to show that there is no foundation for it? Because we believe
that it is better for the Government of the United S

ites to be right than
1L 1s to suceeed ; because I shall not consent that the dispute of any asser-
tion that has been deliberately made by the United States in this case

upon any of these questions shall turn out to be one in which the Govern

ment was wrong. This case has nol been only ably prepared by my

friend who has had that subject in charge.—  G@neral Fosler; ithas in my

Judgment been conscientiously prepared.  There is no assertion that has

been made in this case, whether important or unimportant, that we do

not claim completely to have sustained. There is no attempled contra-
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diction of any assertion of fact that we do nol claim is completely over
thrown ll.\ the evidence; and therefore | propose Lo look into this evidence,
from which bits and scraps have been referred to here and there, as len-
ding to show some commingling of these seals under the idea thal per-
haps if that were made out the force of the case,arising from their atlach-
ment, heir appurtenance o this land, wodld be to some small extent
weakened. And perhaps I may have time for the few moments before the
adjournment to illustrale on the map one or two things.

There, Sir, are the Pribilof Islands (indicating on map), as you have
perceived; and there are the Commander Islands (indicating), 800 miles
away. Here is the route of the Alaskan seals (indicating) going from (he
islands in_the fall, down through the Aleutian passes (indicaling), across
here where the bluedine indicates (indicating), until they come opposite
lo San Francisco. 1 do not know thal there is any evidence that they
are much lower down. | do not think they are. They go down (indi-

caling): then return gradually along in the spring, following the blue

That is th

line imih;nlin; around until in June or Julysthey come back again.
from some\of these naturalists; the regular migration roule of these

migralion roule, in respect to which [ shall read something

animals exgepling only that the old bulls, as they are called, do not
far as Sitka.

make this “\rir<'||||. lhey remain, | believe, up north
The black lipe indicales the route of these old bulls (indicaling on map).
They are seldom found, as the evidence is, south of Sitka. But there is
the route of the others (indicaling

From the Commander Islands, there is what is shown by the evi
dence, and | believe there is no dispute aboul it the British Commis
sioners admit that; I am going Lo read whal they say about it by and by

there is the migration route of the seals from the Commander Islands

eneral

indicating on map); and they return, I suppose, in the same

course (indicaling here is nol much evidence about it.  Bul you see
|‘I‘u“l the ;{l“!;lnlli'lil-ll construction, [|M‘ “H‘I'n' i\ nol an |>|;|)~vl‘|!lll||}y
probably; bul at any rale, there is their migration route (indicaling).
We will not speculate about it.

Now, whal is the suggestion — and it is nothing more than a sug
gestion, as we shall see when we come to analyze this evidence? Il is
that some of these seals gel off out of their migratory route, al some lime
or other, and find their way across here (indicating on map), for the
purpose of gelling mixed up with anobger herd.  What for, upon whal
molive, upon what inducement that is applicable (o such animals, or to
any animals, nobody even suggesls.

Now, here is shown upon the map, indicated between those red lines
there (indicating) what is called the North Pacific drift current. That
sels over from Lhe Japan coast down here (indicating). It is described
by some wilnesses, whose lestimony | shall refer to, as a warmer cur-
rent, full of food fish, which naturally attracts the seal, both from its tem-

perature and especially from its food. And you see when they come
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down far enough to strike this current (indicating it is not very far
below the Aleutian Islands that the currenl passes when they come

down there, they go with the current of food, and on around here (indi-
caling) until the necessilies of nature require them to go away off to the
north. So that in addilion to the regular migratory route, which, as we
ghall see from the naturalists, is one that the animals rarely never —
depart from, nor any animals of this class — in addition to that they
strike into the North Pacific drift carrent, which'is the place for their food
and the place which at that time of the year, the winter, gives them the
mildness which they come away from here (indicating) to“oblain, on

account of the cold and the ice that surrounds these islands in the winter

The President. Does that drift current run alkthe year round, or
only in certain seasons? .

Senator Morgan. — [l runs all the year.

Mr Phelps. I think, Sir, it runs all the year round. I will look
into that; but I think it runs all the year round. N

Senator Morgan. It is like the Gulf Stream in the Atlantic Ocean.

Mr Carter It is as conslant as the Gulf Stream in the Atlantic.

Mr Phelps. — Yes; | suppose it is.

Now then, the suggestion is thal under those circumstances, al some
time, — and I believe their evidence, so far as you may dignify it with
the name of evidence lends to show, that it is in the fall when they come
away from here (indicaling) — some of these seals find their away over
here (indicating), where they would encounler the migration of the Com-
mander seals south. It is not contended that the Commander Island
migralion is any later in the year than the migration from the Pribilof
Islands.  One would suppose it is about the same time. Whether the
evidence stales | do not remember. Bul under those circumstances,
after this migration has begun in the fall, the suggestion is thal they find
their way over inlo this space here (indicaling), so thal they can be seen
to some extenl to have been mingled with the seals on the Commander
Islands.

The President. — Perhaps the commingling would come from the
other side, from the Commander Islands seals coming into Lhis current.

Mr Phelps. Yes; I was about (o say that upon any evidence or
pretence of evidence, it might as well come from the Commander seals as
from these. That is left altogether in dispute.  Now, that is the theory
suggesled.

Senator Morgan If you will allow me to inquire, does not the evi
dencein this case show that this great ocean current of warm walter that
you speak of divides out (o the southwest of the Aleutian group, one
branch of it going up into the Behring Sea, and keeping that sea open,
and the other passing around upon the coast of British Columbia and the
Uniled States?

Mr Phelps That suggestion, Sir, is true, and the maps show it;
but the evidence in this case does not ghow it.  Therefore 1 desire that
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it should not be put down upon this map, because it is not proved by
the evidence. But it is laid down on the public maps, and I have no

doubt that the division of the current that you suggest is true.

Senator Morgan. — Are not the public maps evidence?
Mr Phelps. — I do not know but they are.
Lord Hannen. The whole course of the movements of the ocean

have been laid down upon charts, and it would be very easy to find one
which would show the whole course.

Mr Phelps. — There is an atlas that we will bring into court that
does show il.

Senator Morgan. — If you will allow me to suggest in that connec-
tion, I think it is stated in this evidence, perhaps without any dissent,
that the latest arrivals at the Pribilof Islands are the pup seals.

Mr Phelps. Yes.

Senator Morgan. — Is not that accounted for by the fact that having
very imperfect or shorl coals of hair or fur, they naturally take'a longer
route to the south, in order to get to a warmer climate, and therefore
they cannol arrive at the seal islands at the same time that the old males,
the holluschickie, or the females would : that they have a longer detour
necessarily because of the demands of their nature?

Mr Phelps. — It is a very natural and probable conjecture. 1 @m not
aware Lhat there is any evidence in the case that establishes it. It would
seem natural that that should be the case, and I do not know that there
is any other reason given in the evidence why this portion of the herd are
later in arriving. Al the same time, [ have no right to say that the evi-
dence proves that,

And now, having indicated what the suggestion is that is to be encoun
tered before at all alluding to any of the evidence or theories thal are said
to support it, I will, with the permission of the Tribunal, defer entering

upon that evidence al this late moment until next Tuesday

Fhe Tribunal then adjourned until Tuesday, June 27, 1893, at 11.30
o'clock \. M
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Mr Phelps. — On Friday last, Sir, as the Tribunal will remember, in
entering upon this asserlion in respect to the commingling of these two
herds of seals, belonging respectively lo the Pribilof and Commander
Islands, I had begun to point out on the map the routes which they fol-
lowed; and, in order that what I am about to say may be intelligible,
perhaps you will permit me, for a moment, to refer again to the map.
This distance (pointing it out on the map), as the Tribunal will remember,
is about 800 miles; tAis is the roule of the seals rom the Pribilof Islands,
and there from the Commander Islands; and Zere intercepls the Current
or Gulf Stream that sels across in this direction. That was referred to
before.

Now, what is meant by this term ‘‘ intermingling”? If it means
anly the casual intermingling of these sealsin the open sea to some small
extent, then it is manifestly of no sort of importance to the case. If the
seals, on leaving the Pribilof Islands, make their circuit and return to
the Pribilof Islands again, it is, of course, utterly immaterial whether a
[p\\ ui' llll']ll Aln or (|u nol ill Hl-\l illll'l'\4|| |>.l\~ |'.l|‘ t'llnll;h lnllll‘ \\l‘s‘\\;”'d‘

or a few of the Commander seals pass far enough to the eastward so that

they are brought together, because they separate again

\u\\, hu\\ |>('|'|m~|~‘|'ul)~ it i\. | Ill.l} \.l} iII |'.‘l~~lllj;, |H'<yl|l~n‘ no molive
il the word is applicable to these animals), no possible inducement
can exist why they should turn about and go against the drift current
forsaking their ordinary migratory roule, go a long distance to the wesl
or go a long distance (o the east for the mere pleasure [of encountering
in the water some scatlered seals from the other herd, and then have to
make their way back again, that is preposterous; bul it is nol worth
while to stop to refute il because il is of no consequence.

If on the other hand it is meant to be asserted that some parl or any
part of the Pribilof Island seals not only go out into the western sea where
they encountered specimens from the other side, but go to the Comman
der Islands and join themselves to another herd, breed on the Comman
der Islands and forsake the Pribilof — although that is not very material
lo our case if it appeared that any portion of the Commanders forsake
the herd which they belong to, and came across and joined themselves
to the Pribilof Island seals, then it would be a fact the materiality of
which would of course depend upon its frequency and its extent.

There is one consideration which is perfectly conclusive againsl that




!
! y
1930
to my mind, before you enter upon any evidence whatever, except the :\“” hl‘
evidence afforded by the map. If it were truz, il it is true to-day, "].Il““\‘h:
that these seals intermingle to any appreciable extent — the animals from color a
the two herds — why then there is every reason to suppose that they have to whis
always done so. 4 ‘\\\\“\"l:‘
There is no reason why that should occur now any more than always. 1 sentati
If it had always occurred these two species would long ago have been words,
entirely undistinguishable. The cross-breeding thal would have taken and m
place if the seals went indifferently to any extent at all to the Islands Tl
that belonged to other herds would long ago have effaced the difference X in det
which it is slill conceded exists between these seals.  They would be no six By
longer distinguishable. It would not be true as I shall have occasion to ventle
show from the evidence of these Furriers — every single one of them on ; :\;|~ ‘
both sides of the case — that there is a marked and plain difference bet- 0 ”"”

ween these skins which enables an expert to distinguish them from each pa
ages
g

other. It could not be any longer true if for centuries — or numberless testin
. stim
centuries — we do not know how long — inlerbreeding had been taking fur
i i
Iilill‘l‘ belween these seals. } ri
& rice,
Now let us look for a moment at this question as il stood upon the ) .
) e : . : - ¥ dily af
testimony up to the time of the filing of the Bristish Counter Case. The 1 N
* (
American Commissioners speak of this, and as I_shall not read very much the tin
) e
I may be excused for reading a few words from what they say al pag } s
J ¢ . slone
of the United Stales’ Case. .
N O
} The fur-seals of the Pribilof Islands do not mix with those of the Comman- dence
der and Kurile Islands at any time of the year In summer the two herds remain I will ¢
entirely distinet, separated by a water interval*of several hundred miles; and in refer |
their winter migrations those from the Pribilof Islands follow the American coast 0 I
in a southeasterly direction, while those from the Commander and Kurile Islands at b
follows the Siberian and Japan coasts in a southwesterly direction, the two herds ment ¢
being separated in winter by a water interval of several thousand miles T'his favour
regularity inthe movements of the different herds is in dbedience to the well known other
P
law that migratory animals follow definte s in migration and return year after
year to the same places to breed.  Were it not for this law there would be no such or rall
thing as stability of species, for interbreeding and existence under diverse physio- how fa
graphic conditions would destroy all specific characters what (
The pelage of the Pribilof fur-seals differs so markedly from that of the Com ain
go
mander Islands fur-seals that the two are readily distinguished by experts, and
have very different values; the former commanding much higher prices than the becaus
latter at the regular London sales for 1
) . ) as witl
Now Dr Allen’s report, in the first volume oi the Appendix to the Case TI
1
al page 406, is to the same effect. It is a very able and interesting arli ubi
$ p subjec
cle by Dr Allen.  He savs '
\ Res)
Mhe Commander Islands herd is evidently distinct and separate from the Pribi- Jsland
lof Islands herd.  Its home is the Commander group of islands on the western side land
of Behring sea, and its line of migration is westward and southward along the Asia dad= ba
fic coast wre sufll
F'o suppose that the two herds mingle, and that the same animal may at one : outling
time be a member of one herd, and al another time of the other, is contrary to that pe

al. Besides while the

what is known of the habits of migrating animals in gen

(34
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two herds are classified by naturalists as belonging to one and the same species,
namely, the Callorhinus ursinus, they yet present slight physical differences, as in
the shape of the body and in the character of the hair and fur, as regards both
color and texture, sufficient not only to enable experts in the fur trade te rec

gnize
to which herd a given skin belongs, but sufficient te affect its commercial value
\s yet, expert naturalists have been unable to make a direct comparison of the
two animals, but the differences alleged by furriers, as distinguishing the repre-
sentatives of the two herds, point to their being separable as subspecies, in other
words, as well marked geographic phases, and thus necessarily distinet in habitat
and migration

Then we go into considerable evidence which I shall not feel juslified

in detaining the Tribunal to read at this moment: but we have examined
six British furriers in London, twelve American scienltists aside from the
gentleman from whom I read just now, and one witness, Mr Morgan, who
was a superinlendent on the Islands for a long time, and a ship masler
in those regions for a very long time. The evidence will be found on
pages 92 to 98 of the Appendix to the American Argument in which the
testimony is collated.  These wilnesses stale the difference between the
furs — the animals and the skin ; and they state the differences in the
price, and they all state that anybody acquainted with the trade can rea-
dily and easily distinguish them.

Now one further citation, and we shall see how Lhe case stood up lo
the time of the Counler Case, and that is lo see what the British Commis-
sioners have said about it. 1 shall not be understood, I trust, let me
say once for all as referring to the British Commissioners Reporl as evi-
dence in respect to any question of facl that is in dispute except so far as
I will gather from it the admission on the other side. 1 refer to it as |
refer (o the statements of a parly, and I shall have something to say about
that by and by. Itis enough tosay now I refer to this hook as the slate
ment of the adverse parly, and where il conlains any admission (hat is
favourable to us, I have a right to use it as such.  Where it contains any
other stalement, I shall have an opportunily to show before I get through,
or rather all the way along whenever 1 deal with questions of fact just
how far it is reliable as evidence. On lhl\“‘\nl»jw t, and when | have read
what they say, if the case had remained whgre it remained at the begin-
ning of this Counter Case, nothing more would need to have been added,
because the British Commissioners, as you will see, admit the whole point
for wBich 1 have been contending, Lo coincide generally with the American

as with this greal body of evidence

Fhen say al section 197 page 32 that is the first that deals with that

subject :
Respecting the migration-range of the fur-seals which resort to the Commander
Islands, to Robben Island, and in small numbers to several placesin the Kurile Is

lands, as more fully noted in subsequent pages, comparatively little has been recor
ded; but the result of inquiries made in various directions, when brought together
are sufficient to enable its general character and the area which it covers to be
outlined The deficiency in information for the Asiatic coasts depends on the fact
that pelagic sealing, as understood on the coast of America, is 1hers praclically
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unknown, while the people inhabiting the coast and its adjacent islands do not, like
the Indians and Aleuts of the opposite side of the North Pacific, naturally venture

far to sea for hunting purposes.

Now I call particular attention to this :

The facts already cited in connection with the migration of the seals on the east
side of the Pacific, show that these animals enter and leave Behring Sea almost en
tirely by the eastern passes through the Aleutian chain, and that only under excep
tional circumstances, and under stress of weather, are some young seals, while on
their way south, driven as far to the west as Atka Island. No large bodies of mi-
grating seals are known to pass near Attu Island, the westernmost of the Aleutians,
and no young seals have ever within memory been seen there. These circumstlances
with others which it is not necessary to detail here, are sufficient to demonstrate
that the main migration-routes of the seals frequenting the Commander Islands do,
not touch the Aleutian chain, and there is every reason to believe that although the
seals become more or less commingled in Behring Sea during the summer, the mi-
gration-routes of the two sides of the North Pacilic are essentially distinct

I refer now to section 453 of this document on page 80 :

The inquiries and observations now made, however, enable it to be shown that
the fur-seals of the two sides of the North Pacific belong in the main to practically
distinet migration-tracts, both of which are elsewhere traced out and describedl
and it is believed that while to a certain extent transfers of individual seals or of
small groups occur, probably every year, belween the Pribilof and Commander
tribes, that this is exceptional rather than normal. It is not believed that any volun-
tary or systematic movement of fur-seals lakes place from one group of breeding
islands to the other, but it is probable that a continued harassing of the seals upon
one group might result in a course of yearsina corresponding gradual accession to

the other group

In what I have further to say on this subject, I hope, Sir, that you

will bear this language in mind. | will alsb read 454 :

T'here is no evidence whatever show that any considerable branch of the seat
tribe which has its winter home off the coast of British Columbia resorts in summer
to the Commander Islands, whether voluntarily or led thither in pursuif of food-
fishes, and inquiries along the Aleutian chain show that no regular migration route
follows its direction, whether to the north or south of the islands, It is certain
that the young seals in going southward from the Pribilof Islands only rarely get
drifted as far to the westward as the 172nd meridian of west longitude, vhile Attu
Island, on the 173rd meridian east, is never visited by young seals, and therefore
lies between the regular autumn migration-routes of the seals going from the Pri-
bylof and Commander Islands respectively

If any difference between that and the proposition that I have stated
in regard to these seals, which is stated by the American Commissioners,
by D" Allen, and by a considerable number of witnesses that I shall allude
to hereafter, can be perceived, it is a difference that is not perceplible to
me. Nevertheless, and this is not the first instance, nor the last, in
which different stalements on the same subject and on the same poinl

will be found in this document, there is something in section 210 thal

seems to bear the other way, — that itis not easy lo reconcile, by any of

the simple processes of reasoning that are open to me, with that which I

have been reading.
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/  In section 210 it is said :

In order to arrive atas complete a knowledge as possible of the actual distribu-
tion of the fur-seal in Behring Sea, a circular was prepared, in which it was reques
ted that regular seal logs should be kept on the British cruizers, and, through the
kindness of the Commander-in-chief on the Pacific Station, communicated to their
Commanders. The work was taken up with enthusiasm by the various officers,
and maintained throughout the season. Careful observations of the same kind were
also made on our own steamer, the * Danube ", and subsequently, through the
courtesy of the Uniled States ' Commissioners, copies of the track-charts, and ob
servations made of seals by the various United States ' cruizers, were supplied
Information on the same subject was also sought in various other ways, such as by
inquiry from the captains and hands of sealing-vessels met in Victoria and Vancou-
ver, and from the inhabitants of various places touched at during the summer.

Then section 212 page 35 : —

The observations al command for 1891 practically cover pretty thoroughly the
period of about two months during which seals are ordinarily taken by pelagic hun-
ters in Behring Sea, extending from the middle of July to the middle of September,
and“they are much more complete for the eastern than for the western part of the
Behring Sea

On consideration of the material to be dealt with, it was decided that it might
be most advantageously divided into two periods of about a month each, the first
including all dates from the 15th July to the 15th August, and the second those bet-
ween the 15th August and the 15th September. All the lines cruized over in the
first of these periods were plotted on one set’of maps, and those in the second period
on another. The parts of these tracks run over during the night, and in which
seals therefore could not well be observed, were indicated on the maps in a diffe-
rent manner from the day tracks, as far as possible; and with the assistance of the
logs, the numbers of seals seen in certain intervals were then entered along the va
rious routes in a graphic manner. The places in which pelagic sealers had reported
seals to be abundant or otherwise, as well as those in which sealing-vessels were
found at work by the cruizers, and other facts obtained from various source, were
also indicated on the maps.

The result of all this is, if you will now have the kindness o turn to
page 150 of the British Commissioner’s Report, that three maps are sel
forth by these gentlemen. The first is immaterial to my present purpose.
It only indicates their owncruise; the second and third maps you will find
indicated, in red colour, what they call the resorts and migration roules
of the fur-seals in the North Pacific.  You will see from that red colour
that the resort and habitat (o use a very awkward word) of these animals
exlend clear across from the American to the Russian side, a conside-
rable distance Lo the north and south. 1t is all represented so that that
map conveys the idea Lo anybody that looks at it that these seals are scat
tered all through that body of water in such a manner that, if it was
true, it would be tolally impossible Lo assume which seal went to which
Island, or whether it made any difference to any seal which Island it went
lo. The third map extends from July the 15th to August the 16th. The
fourth map, which I omitted to refer to, gives the area frequented by
fur-seals from August the 16th to September the 15th 1891. L

Looking at that map and looking at nothing else, it settles the question
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that there is no particular distinction that these seals are everywhere
intermingled generally all through. Thal is, of course, what the map
was intended to convey, and what it does convey until it is refuted.  You
wil{ remember the particularity with which it is stated that these maps
are fdunded upon thelogs of the British cruisers and the American cruisers.
They are not conjectural; they are not hypothetical, nor suggested; they
are pul before you as the result of the cruises and tie observations re-
corded in the logs by the naval Officers of Great Britain and Ameérica,
undertaken with great enthusiasm by thg British Officers, you will re-
member, and undertaken at all events, witether with enthusiasm or not,
by the American Officers.

Now, would it be credited till a reference is had to the map that_we
were fortunately able to furnish on this subject, that no one of those
cruisers ever was in a position to arrive at any such result, or to furnish
any information whatever on the subject? That these maps with their
apparently conclusive resulls as to the locality of these seals, staled to
be founded upon observations of the very best official character by a
genlleman whose qualifications are unquestionable and wliose character
is above dispute, officially had no foundation’ whatever except the foun-
dation which these gentlemen say in their Report aside from this where
they say there is nothing known on the subject that is definite. 1 shall
ask you atlention to Maps N 1, 2 and 3, in the Portfolio of the American
Counter Case; and if you will be kind enough to look at those Maps,
N° 1 shows the cruises of the American vessels, six in Lllllllll“l‘. from July
the 15th to August the 15th.  You will see how far to the west they went.
You will see that'they never entered thefaters that are concerned by this
enquiry. They went lo no such plage. They not only made no such
observations and no such record as yould afford a foundation for the
British Commissioners, but they nevey went where thgy could have made
any observationg or have knowa ;m.ylill’n;; upon the subject.

Af you will, now-kifid[y look at Map N° 2 of the same Portfolio, you will
find the logs of the British Vessels for the same period of time. These
are the genllemen who entered into the matter with great enthusiasm.

I have no doubt they did, as far as they went into examining this
subject;dnd you will see that not one of them was much west of the 174ty
degréeof longitude, between that and 175°, from the Yakutat Pass away up
to St Lawrence Island, and, of course, they could not have made any such
(»|l.~'l‘|"&l|inl|s as to the locality of the seals beyong that.

Then, by referring to the third Chart, you will see that the logs and
cruises of the two Navies or Naval Squadrons, the American and the Bri-
tish, cover the second period and combine the two in one map. For the
first period, they are given in separate maps ; for the second period, they
are given in the same map, and it gives the courses of six Uniled States
vessels and four British vessels. You will'see that in that Chart they
run across once and back again, and round and ahout. It is delineajed
there between the Pribilof and Commander Islands, as the others did noty
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and, on this map, are laid down Lhe seals they ,~;1\\/‘\\i||mul attempting
to discriminate between hair seals which we shall see frequented that
region. *You will see, from the log, there are almost none at all. The
first Chart shows Lhe ships never were in a place where they could have
abtained evidence in support of the other map. The second shows that
they did once or twice run across there, and that, when they did, they did
not see any seals.  So that their evidence was exaflly the other way.

Now this is exposed in the Counter Case of the United States; and
what have they to say about it?. Nothing whatever. In the British
Counter Case, it is said in substance (I will not stop to read it) that the
infrmation referred to seems not to support/the map, or some words to
that effect.  If the words are found for me, I will read them exactly, but
they neither claim, which of course, no man could elaim who, looks at
thesemaps, that their map derives any support from these charts, nor do
they offer any 1-,\|»luu:l'liun of how it came to pass that they were so much
deceived as to construct these elaborale mapsupon observations, ciling no
othgr authority for them than the observation of ships that eilher never were
there at all, or, when they were there, their observations were directly the
otherway. This is what is said in the British Argument on this subject,
[ will not allude to this without calling attention to what is said on the
otherside. When this was pointed out in the Counter Case, when it was
shown that the foundation for these maps in the British Commissioners
Report had utterly perished; that they were sustained up to that time by
no evidenceywhalever we have given us a body of what is called evidence
taken in 1892 that I shall allude to in the proper order; I am speaking
of this case still as it stood up to the time of the filing of the British Counter
Case. After staling what is claimed by the United Slates, it states this.

It is then assumed that the only data were those derived from logs of cruizers,
and those of the British cruizers are reproduced in the form of Charts appended to
the United States’ Counter-Case, together wilh the tracks of United States’ cruizers
in 1892

In reply to these contentions, it may be slated the distribution of seals in Behring
Sea in 1891, as shown on the British Commissioners’ Maps, in so far as it relates
to the part of Behring Sea surrounding the Pribilof Islands, depended chiefly upon
the several cruizers—

Did any mortal ever dispule thal the seals were numerous about the
Pribilof Islands? Did you need to send cruisers to ascertain that fact?

But an inspection of the tracks, as printed by the United States, will show that
the cruizers in most cases confined their operations to the regions surrounding the
Pribilof Islands

Then

For other parts of the sea, other sources of information had to be employed.
The British Commissioners refer to those other sources (including their own voya
ges) in a general way -

[ have read the way in which they referred to them, by saying that no-
thing was known 'on the subject that was at all reliable, thal (here was

nothing to change the inference that these migratory animals followed
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their ordinary route; and one section that I did not read was that, if the
sealers knew otherwise, they kept it to themselves because they desired
to keep secrel the place where-fhe best sealing was té be féund. The
general way in which they referred to it was to admit that{there was no
other authority whafever ; and because there was no other authority they
desired to set on foot these explorations by the ships of the British
Government, which the Americans had done for themselves; and, on
the strength of those observations, they base these Charts. Is there any

explanation? Is there any excuse? Not one word. I have read it all.

I'he details and the names of informanty were not specifically given, merely in
order to curtail the length of their Report.

That is the way, Sir, that this question stood when the Counter
Case was filed. What is the Counter Case? It is a document by
which_ under the interpretation of this Treaty adopted by Great Bri-
tain, and which has been the subject of observation befare in the pre-
liminary argument that you listened to on the admissibility of evi-
dence, the whole body of evidence contained on the part of Great Bri-
tain in this case, — I mean on all questions of fact; I do not refer to the
old Russian question, — the whole body of evidence on all questions of
fact, except what is found in the British Commissioners’ Report, was put
in at a period loo late to be met or replied to by the United States.

So that this case presents Lhe extraordinary spectacle, unknown as it
seems to me in any Court of Justice before, of a trial upon important
issues of fact and very voluminous evidence of every description;.inclu-
ding hany new descriptions not ‘known before, put ip by one side,\ the
whole body oLwhich the other side has no opportunity Yo reply to or gven
to read-until it is too late to pul in any evidence in explanation, mpea-
chment, contradiction, or anything else.

Now, in that Report, they return fo_the charge, and bring forward a
considerable body of what they regard®®proof, and whal \is progf as far
as il goes undoubtedly, — what they regard as satisfactory proyf; peehaps;
on this question of intermingling. I it had been left where it Wwas lgft by
the parties and the two sets of Commissioners in the first place, it would
nol havd been opeh to any contradiction, exéept so far as these Maps of
(he British Commissioners introduce a contriydiction, which I have shown
is completely refuted. In the very extraordinary document called the
Supplementary Reporl of the British Commniissioners which has been re-
ceived here properly enough as an Argument; it is nothing else, the
Report was nothing but an Argumept, and this is nothing but a Supple

mentary Argument, — we are told, at page 23, that,
““In our previous Report it seems to be necessary, '

— these Gentlemen begin to perceive that it is desirable al any rate, if not
necessary, to meet this extraordinary state of facts about these maps by

something.
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Mr Justice Harlan, — Do youn understand that report to have been
pregented to us as part of the argument of the British Counsel?

Mr Phelps. — Really, Sir, I donot. I believe there have been one or
two feeble references to it, and by feeble, I mean of course, brief, because
[ do not mean that apy thing which comes from my learned friends could
be feeble; — General Foster reminds me that what | am about to read was
read by Sir Richard Webster. 1 4 )

Mr Justice Harlan. — But I undersgflod the part read was objected to
al the lime.

Mr Phelps. — It is not evidence. It is only a stalement — it is an
:Ilmllx;}. .

Mr Justice Harlan. I only asked for the purpose of knowing whe-
ther we are to look into that report.

Mr Phelps. — Not by any means with our consent, Sir.  Our position
has been stated, and we do not withdraw from it. I only refer to a word
or two of apology on this point, which I was aboul to read, which is the

* only reference, perhaps, I shall make to it, and it has been already read
by Sir Richard Webster.

Mr Justice Harlan, — I repeat the enquiry that we may kagw whether
we are to look in toif. I do not understand that ‘lnunff[' for the British
Government have offered that report as a part of their drgumend, though
entitled to do so.

Mr Phelps. — Perhaps, as this has been read before, [ may pass it by.
Itis ofno censequence. ’

Sir Richard Webster. — I should like: the Tribunal to understand
that we most certainly have- offered that report as part of.our argument.
There are matters in it which were not referred to — matters of subse-
‘IB"“' depositions, which turned out to be common knowledge, but we
have not withdrawn. It was originally offered and tendered as part of
our argument, and we do nol withdraw that now. My learned friends
themselves suggested they might refer to other parts, and any part they
wish to refer to is open to them, but we have tendered it as part of our
argument.

Mr Justice Harlan, — [ have not so understéod. .

The Président. — It is understood that the United States do not take
that supplementary Report as evidence. .

Mr Phelps. — Of course.

| shall add one new contribution from that document. -

IA our previous Report, as the existence of a certain &mount of intermingling
has never been questionned

These arg the gentlemen who write the paragraphs that I have read
this morning.

as the existence of a certain amount of intermingling has never beén questioned

(
Sir Richard Webster. — It is ‘ had " in the original.
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Mr Phelps. —'My m;]y\ is probably a misprint then. It says “*has™; but
I will read it ““ had ”

‘ had‘'never been questioned ’

That is to say, had never been questioned when they wrotetheir Report.
That is no doubt what they mean, whether the word is **,has " or ** had. ™

Sir Richard Webster. — The word is * had

Mr Phelps.

It was not considered necessary to note in #etail the evidence and observations
upon which the general statements were based.

Well, what was the general statement that there was an inlermin-
gling or not 2 What are the observations and statements that it referred
lo, excepl the proceedings of these cruisers and a very small suggestion
that they had enquired generally of sealers followed by the paragraph I
alluded to just now, pointing out that sealers were very relicent in spea-
king on the “'I’.i"“‘-

Now in 1891, when fthey were on the Commander Islants, they took
the testimony of a native long employed, named Snigeroff, and John
Malowanski acted as interpreter Mr Thomas Morgan being present. This
i~|'4>[ri"4| from the United States \|»|n'|lw|i\. vol.” 2, page 198 : -

Snigeroff testified that he had lived on the Pribilof Islands for many years and
knew the distinctive characteristics of both herds; Commander and Pribilof and
their babits, and that he removed from thence to Behring Island. He pointed out

that the two herds have several different characteristics and stated that in his belief
they do not intermingle

That is one slatement which these gentlemen havegon the Islands;
and then Mr Morgan on page 201 of the same book Lestifieyghal

Said Commissjoners asked said Snigerofl the further question, whether he belie
|

he replied

ved that the Pribilof herd and the Komandorski herd ever mingled, and
that he did not

Now, my learned friends, or whoever had charge of the preparation of
the Counter Case, perceiving that to get along with the proposition that
these seals were such wild animals that they might be slain al pleasure on
the high seas and that the Uniled States had no right, it was necessary to
infringe in some way upon the great leading facts which altach Lhe ani-
mals o the Islands, they select this, and for the first time they go into a
considerable amount of testimony from {wo sources; one is from some
London furriers, wholesale and retail, principally retail I should think, of
whom they have examined a considerable number, the other is from a

body of sealers, men engaged in the business of sealing. The one refers

to the difference between the skins which we had originally proved and
which was not at all contradicted by the British Commissioners’ Report

all the evidence that we had or they had on the subject then was they
were completely distinguishable; the other is the men who claimed to
have seen seals all over the sea from west to east and at all times inter

mingling — evidence, of course, lo which we had not a chance of reply.
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What do we get from the furriers? In (he first place; of the six leading
London Furriers through whose hands pass all those sKins they have exa-
mined but three. Of course, they were all accessible to them in London,
and not indisposed to tell the truth; certainly not, because they are men
of unimpeachable character, and nol indisposed to give to their own
Government the benefit of their testimony. They have examined but
three, and whal those three said I will allude to in a moment; but to the
six London Furriers whom they have examined as witnesses they put no
question on thissubject. They do not ask -them to-slale, as they asked
the others, (hat these skins are not distinguishable.

Then the three are examined whom the United States have examined,

and I read from page 250 of the second British \]\}H’Iltll\ to the Counter

Case, Mr Henry Poland says :

I am a member of the firm of P. R. Poland and Son, of No 110, Queen Victoria
Street aforesaid which has been established since 1755 and I have been engaged

in the fur trade for over twenty two vears

Sir Charles Russell. — lle was one called by you in the first instance.
Mr Phelps. Yes, this is one of the (hree witnesses called by us, |
have remarked.

I have besides taken a deep interest in natural Mstory, and have made a special
study of fur-seal, and other fur-hearing animals, and have also published a book on
fur-bearing animals’ treating on these subjects -

I consider that to a skilled expert the differenc between ( opper Island and
\laska fur-seal skins can readily be I|I\T’1II;H\\314 d, but that in the subsequent pro

cesses of dressing, dyeing, ete., such distinctions disappear Lo a great exlent

Then he states what the great distinguishing differences are.

The Coppers are more of a yellowish brown

And so forth.  Then paragraphs

Further, l admit that amongst the Copper Island catch there is a cerlain percen
tage of &ins which are for the most part undistinguishable from the Alaska
r Pribilof Islands) catch, although that percentage would be difficult to ascertain

At al guess should say it was not more than 30 per cent, but of course the fur
of some of these would be less dense

I have also noticed in the Alaska catch that they are in some particular years
kins which are undistinguishable from Copper Island skins, and this fact is borne

ul by the opinion of the late Mr Charles Collin

And so forth. Then :

The next difference between Copper and Alaska skins is the quality. By this1

mean density of fur Density, of course; signifies a greater number of atoms of fur
on the animal. This is undoubtedly the chief commercial difference between the
Copper and Alaska types Alaska skins are denser in fur, or better in quality, and
the value is consequently greater

Fhen MrStamp on page 245, another of the wilnesses we examined was
re-examined by them, and he says, after stating who he is, and how long
he has been in the business

\s regards the difference between Alaskas and Coppers in my opinion they are

the following
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I) The fur of the Alaskas is, on the average, closer and denser than the fur of
the Copjpers

I1) Yhere is a difference of colour between the fur, but this is only very slight
and varies in different years sometimes the Coppers being lighter, sometimes the
Alaskas

[1I) The skin of the Alaskas, on the whole run larger than the skins of the Cop
pers, probably through being better handled and selected

IV) There is a larger quantity of undergrowth of the hairin Coppers which i

probably due to the fact that the skins are rather more or less out of season, when
they arc beginning to approach the stagey condition

V) The above differences are the only differences which I can recall. They are
the diflerences which affect the question of price, particularly the last mentioned
feature as to the presence of the undergrowth of hair. This hair is troublesome to
remove, and some particles of hair always remain, and causes the fur to feel harder

In my opinion there is no absolute line of demarcation between the Copper
Island skins and Alaskas, and in inspecting the consignments made each year from
the Pribilof Islands, through Lampson and Co, 1 have found a cerlain percentage
of skins which were fac-similes of Copper Island skins, and in the same way,
in _inspecling consignments of Copper Island skins, | have seen skins which had 1
seen them elsewhere, I should have classed them as Alaskas, and also a certain
number of the intermediate degrees of similarity. The qualities of the skins vary
greatly in different years, some years the Coppers approach in quality very closely
to the Alaskas

You see how that runs through all this testimony in a moment I pause
here Lo call altention to this, that in all this multitude of evidence, among
all these sealers and sealing captains and scientists and Commissioners no

witness lestifies that a Commander Island seal has ever been found on

the Pribilof Islands or killed theré: no witness testifies that any Pribilof

seal was ever found on the Commander Islands or killed there — nol one. '

No fur dealer says thal he ever found an Alaskan skin in a.( oppeér

Island calch or that he ever saw a Copper Island skin in an Alaskan

Lord Hannen. Fhen what is the meaning of this phrase ‘*fac
simile "'?

Mr Phelps That is for the Tribunal to consider

Lord Hannen I should imagine it to be that they found seals which

they could not distinguish one from another.

Mr Phelps \ very small number state that. I shall go through all
this evidence in a moment. 1 have not done with it. 1 shall see whal
they mean, most of them. Let me as well here as anywhere else call
attention to the difference in the prices in the London market. Perhaps
that should precede the examinalion ofthese furriers. The average
prices of Alaskans and Copper skins are given from 1870 to 1891 in the
table annexed to our Case. | have not the reference for it, but it shall be
found. From 1870 to 1879 the average |ll‘i"" of Alaskans was 49572 1/21,
The price of Copper 4849 1724; from 1880 to 1889, the price of Alaskans was
687815 the price of coppers A8/104. In 1890 the price of Alaskans was
146%, and the price of Coppers 7241045 and from 1870 to 1891, averaging
the whole period the price was 6510 1/2% for Alaskans and 439" for
1,4|]>|wl\.

General Foster. And the reference is to Mr Fraser's affidavit of (he
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firm of Lampson and Co on page 561 of vol. 2 of the United States
\ppendix.

Mr Phelps. — It is in thelightof those precis we are to answer the very
pertinent question put by his Lul'(lwlli'p.;l; lo what these men mean by the
various phrases that they use. Does any man swear that he ever bought
an Alaska ~l\i|'| at a Copper skin price, or that cver bought a Copper skin
and paid the Alaskan price? Does he ever say that he ever sold one of
those skins for another or bought it for one and sold it for another? Does
he say, in all his life he ever heard in the City of London of a firm being
told by anybody, ** You have sold me a Copper skin as an Alaskan "?

Lord Hannen. If their value depended on. the curing or dressing,
and so on that would be accounted for.

Mr Phelps. — It does not depend on the drgssing.  These are the raw
skins. \\

Lord Hannen.— The price in the market would depend on the dres-
sing generally, and ifa Commander or one exactly like it is found amongst
the Alaskans, there is nothing to show that it does not sell for the same
price on being treated in the same way.

Mr Phelps. Irespectfully insist that it does.  When these experts
are brought and when not one of them contradicts the American evidence
as to the price of raw skins.

Sir Charles Russell. But they are dressed in the sense of being
flaved cured before ”u'_\ come lo the market, not dressed for sale ulli-
malely, of course.

Mr Phelps They are taken 6ff the animal and salted and taken to
London, if that is whal you mean by dressing, but these are the prices of
the raw skins

The President. Before the rough hair is pulled off

Mr Phelps. — Certainly.

Sir Charles Russell. —Yes

Mr Phelps And they all swear that it is this quality that makes
the difference in the price, which, of course, goes without saying.  Now |
repeat, in respect of those raw skins, untouched except by salting, which
is necessary to gel them to London without spoiling them, is there a wit
(ness to be found among these patriot fur dealers who will tell you that
he ever bought or sold or heard of anybody buying or selling, or heard of

any dispule arising asto the selling of one of these skins that is worth

half as much again or more than the other — just about as much as half
as much again? Not at all.  See the language they use.  This gentle-

man states he has found seals that he would say were fac-similes.  When
vou get out of the Englgsh language, you gelinto a region of obscurily to
those to whom the English is nature. 1 have no doubt that the Romans
understood thatterm as correctly as we understand any; bulitis the re-
fuge of the obscurity of ideas orelse an intentional uncertainty of expres-
sion on the part of the man who has to go outside his own language I

have no doubt this fur dealer is a classical sholar, but he had better con




a2

U 1942 —

fine himself, when swearing (o facts before the English tribunals to the
language Lhat is native (o him.

Lord Hannen. — Bul then another one does use the English phrase
and says itis undistinguishable. ¢

Sir Charles Russell. Yes, will you read Mr Apfel at page 2467

Mr Phelps. [ shall read that. Do not be concerned : I shall nol
leave any of this testimony unreferred to. | have only got so far as the
second witness of the three whom they re-examined whom the United
States have examined, and | can no more answer than anybody else as
to what he means lo say. Then there is W. Béevinglon whom we have
examined. His testimony will be found in our Case on page 249: of the

British Counler-Case. He says : —
L]

I am the same person as the H. S. Bevinglon who made a declaration at the re
quest of the United States Representative on the 26th day of April 1892, and appea-
ring dt page 551 of the United States’ Case Appendix, vol. 11

In my opinion at least 25 per cent of the skins found amongst Copper Island
skins are undistinguishable from Alaskas, and in the same way al least 25 per cent
of the skins found amongst Alaskas are undistinguishable from Coppers. In both
consignments 1 have noticed also a considerable quantity of skins which in a less
marked manner resembled the other class but I consider the bulk can be distin
guished.

That is all on that point.
Now Mr Bevington’s previous evidence on the subject will be found at
page 92 of the appendix I mean the extract that I read from it. The

whole deposition is to be found at page 551 of the 2nd volume of the Uni

ted States Appendix. - lread, for convenience, from this extract on page 92
of the collated testimony. This is what he says.

That the differences between the three several sorts of skins last mentioned are
so marked as to enable any person skilled in the business, or accustomed to handle
the same Lo readily distinguish the skins of one catch from those of another, espe
cially in bulk, and it is the fact that when they reach the market the skins of each
class come separately and are not found mingled with those belonging to the other
classe I'he skins of the Copper Island Catch are distinguished from the skins of
the Alaska and Northwest Cateh which two last mentioned classes of skins appear
to be nearly allied to each other and are of the same general character by reason of

the fact that in their raw state the Copper skins are lighter in colour than either of

the other two, and in the dyed state there is a marked difference in the appearence

of the fur of the Copper and the other two classes of skins.  This difference is dif
ficult to describe to a person unaccustomed to handle skins but it iy nevertheless
clear and distinct to an expert and may be generally described by shying that th
Copper skins are of a close, short and shiny fur particulary down by/the flank o a

greater extent than the Alaska North west skin

Now, if you will read the two depositions of this gentleman together
you will have the opportunity of ascertaining perhaps, (il it is important),
what it is thal he means Lo say

Mr Justice Harlan. — Do not substantially all of the British Furriers
say, that without reference to any particular condition’of these skins,
that one acquainted with the business can distinguish-between Copper and

Alaskan skins?
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Mr Phelps. — They say that substantially. As to Mr Bevington who
swears Lhere were 30 percent l||nli~|in:ui\h.ll'lv in one affidavit, that any
expert can readily determine, and swears on the other that skins of the one
are nol found in the other, 1 leave him.

Mr Justice Harlan - Saying that in @ lot of Afaskan skins in the
particular condition, that some of them are undistinguishable from Cop
per skins, that is very fay from saying that those skins, and any of them,
come from Copper Island. $

Mr Phelps. — That is what I just remarked — that not a witness ever
swears that Copper skins were ever found among Alaskan or that Alaskan
skins were ever found among Copper, or that one was ever bought or sold
for the other or that anybody ever charged such a thing.

Lord Hannen. It would show that the characteristics of the two
herds are not always defined.

Mr Phelps. — They are very distinetly defined by all these witnesses,

Lord Hannen. I mean il they are not distinguishable.

Mr Phelps If they are not distinguishable, thal is the very poinl
we are discussing. '

Lord Hannen. [ only dealt with it on the assumption of Lhe state
ment that they cannot distifuish a certain number of Alaskan skins
from Copper Island skins. %

Mr Phelps. We shall see when we get through (if you will have

patience Lo let me go through with this), how many of the witnesses say il.

Senator Morgan Probably the weight of the testimony has more
to do with that question than the statement of any particular.witness.

Mr Phelps. I shall bring out what the weight of this testimony
is, in due time; but I must take one witness at a time.

Lord Hannen. So far as | am concerned il really only arose from
vour stalement, as I understood vou, that there was no evidence | me

rely intended to call atlention to that

Mr Phelps. — Your Lordship misunderstood me

Lord Hannen I beg your pardon

Mr Phelps. What I say is this I will state it again and I think
| can state it so that I shall not be misunder8tood : Nbo wilness testi
fies that a Commander Island seal was ever seen or killed in the Pribilof
|~|A1|.x<l~ : no witness testifies that a Pribilof seal was ever seen or kil
led in the Commander Islands @ no wilness lestifies thal he ever saw a
Commander skin in a Pribilof consignment; no wilness Llestifies that he
ever saw a Pribilof skin in the Commander consignment. No wilness.
I repeal I have said that before testifies that he ever bought or sold
one for the other : that he ever knew thal anybody did, or that he ever
heard of any dispule or queslion arising between persons who deal with
these skins by one charging the other (hat he had sold him a CGop
per for an Alaska or paid him the price of an Alaska, for a Cop
per.  Now we shall see what they do say, and we see ||:r first wil

ness they called (which is*one we called), swears thal he could

¢

&
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readily distinguish. Mr Bevington swears beth ways. He swears that

30 per cent are undislinguishable and he swears in his former-affidavil

that any expert can readidy distinguish them. Then Mr Stamp whose
lestimony | have read uses this word fac-simile. " Now four wilnesses
more — Mr Weber, Mr Bouller, Mr Sydney Poland, and Mr J. R, Shaw
make this stalement : “ When dressed and dyed you cannot distin
guish them. " That is extremely probable. There is no occasion to have
any dispule in this case about that. That is what four of them say.
Then nine of these witnesses, including Appel (whose testimony my friend
asked me to read and therefore 1 will read it), Mr Ince, and 9 others — 10
of them testify to this : that they have seen skins in these various consign-
ments which if they had seen them elsewhere they would have classed as
belonging to the othgr herd that is what they say. They not only
do not say that they never found a skin that they meant to swear lo or

that was bought or-sold, neither do they say they could distinguish them.

. Ten of them (and I will read Appel as my friend asks me | am required

to), testify; (if I have not included him jn the wrong class, and I think I
have not).

He says at page 246 of the same book, in the 4{h paragraph.

In inspecting Copper consignments

Sir Charles Russell. — Would you begin with paragraph 3.
Mr Pheljs Il you desire it. It is oulside the point.

Sir Charles Russell. — That is the point I wished you to read.
My Phelps. — He says (his:

-

I'here are three chief classes of skins dealt with in the London market : '1) the
Alaskas which come from the Pribilof Islands; (2) the Coppers, which come from
the Commander Islands; and (3) what is known as the North West Catch.  As
regards the difference between Alaskas and Coppers, in my jadgment the only
differences are that the Alaska fur is closer and denser than the Copper fur, and the
kins are better handled on the Pribilof Islands than on the Commander Islands
There are no other differences that 1 am aware of, and these are the differences

which make the commercial difference m,pr/lu

It does not require the testimony of a greal many, wilnesses Lo find

“oul that when there is a standard difference of a half in the pri¢e of an

article, the difference must be in the quality. That 1s a pretty safe
m .
assumption. Then he says.
[he question of price is also greatly influenced by the following circumstance,

namely, that the name of the Alaskas is so much better known than the name of
the Coppers, not only to the pablic but to the trade s

Why?  The Coppers have been in the markel as long as the Alaskas
have. They are betler known o the public because they are known lo
be beller skins.

Then he says :

Fhe result of this is that foreign houses, who cannot send a personal represen

ilive Lo att f‘l‘:h)u iles, instruct agents, and as they cannot personally inspect the, 4

s e

S

\

skins they
English ho
selecling «
the absenc
Ininspe
found in s
in quality,
)I-\‘l I seen
in inspecti
the same v
Moslt «
should ha
example,
In insp
Lampson a
thought, h
the same
amongst th

skins of th

\wl\\ ’
over agail
guishable
what Mr
have pos
ton, who
undisling
1“‘"“"".
elsewhere
that they
ton who ¢
offer no 1
dence |||‘l
will be re
this mass
mony on
the very
vou get fi
who say t
oel 10 wh
in the wr
lli" I“"‘Vl<
remarked
\ll'.|ll‘l‘~.
infer that
evidence

Now |
like all of

balance -




1al

vil

se
aw

in-

ve

n.<|

k1

Ihey 4

A W =

e R

1945

skins they give orders to their agents to purchase Alaskas in preference to Coppers.
English houses on the spot buy more usuallysCoppers, because they know by
selecting certain lots they get just as good valuend at a cheaper rate, owing to

the absence of foreign competition for them \

In inspecting the Copper consignments made each _\wX‘ to Lampson and Co, | have,
found in some years a€ much as 33 per cent of the skins\which were quite as good
in quality, and were quite undistinguishable from Alagka seal skins, and which,
had I seen them elsewhere, I should have classed as Alagkas, and in the same way,
in inspecting Alaska consignments, I found,an equal pgrcentage of skins which in
the same way resembled Coppers

Most of these men who testify to the same form of words — what they
should have thought if they had seen them elsewhere — thus, Ince, for

1

example, at page 235, says :

In inspecting parcels of skins from Pribilof Islands sold from time to time by
Lampson and Co, I have noticed amongst them skins of seals which I should have
thought, had they not been there, were from the Commander Island skins, and, in
the same way, in inspecling skins of Comunander Island seals, 1 have noticed
amongst them skius just like Alaskas, and, of course, in each class I have noted
skins of the other class, but of a less marked degree of similarity

Now 10 of these wilnesses state itin that way. I need not read it
over again. Then, as I said, four of them slate that they are undistins
guishable when dressed and <l}|/K which you will remember is just
what Mr Henry Poland, examined on both sides, says, and which may
have possibly been the salve to the conscience of men like Mr Beving-
ton, who stated it both ways. Now of those who swear thal (he skins are
undistinguishable not hat they are undistinguishable when dyed and
dressed, not that they would not have known, if they had seen them
elsewhere, that they were not Alaskas, of these furkiers who swear
that they are undistinguishable thete are only five, including Mr Beving-
ton who swears both ways All this in the Counter Case, so that we can
offer no reply to it at all.  We take it as the Tribunal takes il evi
dence that ought to be utterly rejected on that account-alone, but which
will be regarded, of course, always with the proper (]||‘||\Ii~ ation.  Out of
this mass of witnesses who are paraded lo overcome the mass of tesli
mony on the other side from the very men who sell all these skins
the very largest furriers in the world, both'in England and America
vou gel five who stile that they are undistinguishable; you get foudgore
who say they are undistinguishable when they are dressed and dyed; you
gel 10 who say, if they had seen them elsewhere they might have put them
in the wrong catch; and _wu‘ get one, who swears, as contrary to what he
did before positively, that they are perfectly distinguishable. Then as |
remarked, you have gol seven witnesses whom they examined, who are fur
dealers,  They did not examine them on this point, and it is very fair (o
infer that they did not examine them because they found that no valuable
evidence on their side could be extracled. _

Now this question, as has just been remarked by Seniitor Morgan,

\ like all other questions of fact, has to be decided on the weight the

balance — of the evidence,
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Sir Charles Russell. — There are two French furriers whom we also
examined — [ do not know whether you intended (o omit them. T do
not ask you to trouble about them.

Mr Phelps. — They have been read — the two French witnesses,
and they are included in the classes I have made of those witnesses.

Sir Charles Russell. — I do nol ask you to read them. | merely
mention it.

Mr Phelps. I will not stop to read them for the reason that they
have been read.

Now let me refer for a moment, (and 1 am nearly through with this
reading), to some of these men whom they did nol undertake to cross-
examine. Here is Mr Emil Teichmann whose account, from his familia-
rily with this business, shows that there are very few who know as much
as he. His whole testimony is to be found dn page 580 of the second
Appendix lo the American Case, but I am reading from page 97 of ‘the
collated testimony.  He is a member of the firm of Lampson and Co,z

8ir Charles Russell. — Who are agents for the lessees

Mr Phelps. — They are the men who receive and sell all these skins,
and have, always, since they began. There are several partners, and
several of them festify, Mr Teichmann says :

The skins of the Alaska and Copper catches are readily distinguished from each
other, and command different prices in market, and I should have no diffieulty,
and would undertake, from my knowledge of the various skins, to separate Copper
skins from Alaska skins, should they ever be found mingled together, as, however,
they are not Fhe Alaska and Cepper skins are distinguishable from each’ other

partly by means of the different color T'he Copper Island skins generally have a

darker top hair, and are more yellow on the cheeks than the Alaska skins
Perhaps a surer means of distinguishing the two is the difference in shape. The
Copper Island skins are much narrower at the head than the Alaska skins, and this
difference is very marked. In our warehouses we have a different set of frames

for the sizing out of the Copper skins from those we use for the Alaska skins ano

that the fur-upon Copper Island
skins is“considerably shorter on the flanks and towards the tail than is the fur of
the Alaska skins. All of these differences are so marked, as | have before stated,

ther difference quite as important as the shape i

1s to enable any expert, or one familiar with the handling of skins, to readily dis
tinguish Copper from Alaska skins, or vice vers

t, but it is true in the case of very
young animals the differences ar

much less marked than in the case of the adult
wnimal.  We receive praclically no skins of very young animals from Alaska, but
we do receive at limes a certain number of the skins of the

young animals from
Copper. Al the skins of both the Copper and Alaska catches are the skins of the
male animals

I'he skins of the North-west calch are in turn readily distinguishable

!
Then Mr Fraser of the same firm testifies. Page 558 of the 2nd United
States” Appendix is where his deposition is; but I am reading now from
page 93 of the collated evidence

Deponent further says that the distinction between the skins of the several cal

ches is so marked that in this judgment he would, for instance, have had no difti
culty, had there been included among 100,000 skins in the Alaska catch 1,000 skins
of the Copper cateh in distinguishing the 1,000 copper skins and separating them
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from the 99,000 Alaska skins, or that any other person with équal or less exper-
ience in the handling of skins woukd be equally able to distinguish them.

]
And while these witnesses, who speak of the differences between these

seals, do not any of them give all the differences which are given by
Mr Teichmann, yet more or less of the witnesses testify to every item
of difference that he teslifis to. Every single one is supported by the
testimony of the divers witnesses as to the differences. Some state one
difference, and some another. Mr Teichmann states them all, and he is
corroborated as to everyone of them by more or less of the other wit-
nesses.  Of course, [ need not say that no member of this firm was called
by the other side on this subject.

Then Mr Liebes who is an American from San Francisco says, at

page 93 of the Collated Testimony

In the pursuit of my business I have had an opportunity to buy and examine
fur seals taken from the Commander Islands, and can readily distinguish them
from the North-west coast catch, and those taken from the Pribilof Islands. They
are evidently a distinct and separate herd, as the foundation of the fur is much
coarser, and at the same time does not cover the belly as thickly as on the Alaska
seal, and is of very much less value. The proof of this is that the Commander
Island skins bring 30 per cenl less in the market than the Alaska skins

Then Mr Martin testifies. His firm dresses three-fourths of all the
¢kins that come into the London Market. He was nol called upon by

these gentlemen although he testified in the case for us. He says :

The differences between these several classes of skins are so marked as to enable
iny person skilled in the business to readily djstinguish one from the other.

I'he differences between the Copper sl mlI,/JI« h and the Alaskacateh are marked
ind enable anyone experienced in handling #kins to distinguish the one from the
other. The Copper Island skins show that the animal is narrower in the neck gnd
it the tail than the Alasky seal; and the fur is shorter, particularly under the Flip
pers, and the hair has a vellower tinge than have the hairs of the Alaska seals, so
that before the skins are dressed the two may be readily distinguished from each
other, and while deponent has made no such attempt he believes that it would be rea-
sonable to say that if 1,000 Copper Island skins were mingled among 99,000 Alaska
skins it would be possible for anyone skilled in the business to extract 950 of the
1,000 Copper Island skins, and to separate them from the 99,050 of the Alaska caltch,
and vice versa

Then hespeaks about there being males and females and so on.® There
are a good many more (hat | must not stop to read. There are some 21
wilnesses experls who swear to the same purport.  Now it will be
borne inmind that there is this evidence, and that of these 'wanderers of the
sea who have seen these seals in a greal many places which they do not very
well describe —it is upon that evidence that they have overcome, not merely
the evidence of those specific points on the other side, but the insurmount
able evidence there is from the habils af these animals the scientific
stalements of the laws by which they ard governed — the geopraphy —
which shows that it is almost impossible, and the facl that no such claim

appears ever to have been set up throughout up to the time of this Counter
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Case, except vaguely in the British Case, and that nobody ever made a
discovery of the actual seal and the actual skin on the island, or in the
consignments.

Now they have brought together a considerable number of witnesses
— all sealers swearing in defence of their craft,and you know how strong
the animus is. You have found out by this time it has reached a much
higher class of men than these poorseal hunters of various nationalities,
of whom it is only due to the aboriginals to say, (if you were (o judge
from the weight of the testimony), that they are quite as honest as.the
races thal have succeeded them. Now these witnesses divide principally
inlo two classes: They are those who give localities.and times where
they claim to have seen seals. Those witnesses, almost without exception,
show that they saw the seals just where they skould have seen them —
where they naturally would be in their migration route. Their evidence
does not at all, therefore, tend 1o establish the fact of intermingling.

Then there is ano'her class who ;i\n'/u localities and no dales, swea-
ring from general memory, and they hake seen seals every where. Well,
it is impossible to contradict them of course except by the general incre-
dibility of their statements. It is to be remembered again before pro-
ceeding to examine this a little more closely, that the hair seal is to be
found all through the sea in considerable numbers. It is impossible to
distinguish them in the water atany distance — of course easily enough to
be distinguished when captured or perhaps when you are close by; so that
when a man says he saw seals here or there or anywhere, why, if is tes
timony is true, if his recollection is good for anything as to how often he
saw them, exactly where he saw them, and when he saw them — (and
there is nothing more loose than a man'’s recollection on such a subjectas
this) — it is true he must have seen these hair-seals. But let any man
imagine the question addressed to himself: You have made a voyage
across several thousands of niiles of sea: You remember generally that
you have seen seals: You have seen them /ere: You have seen them there:
You have made no record, and you did not attempl to chargg.your mind:
The question in no respect interesled you because you see nol one ol these
witnesses ever found seals 20 that he got out his boat and ever went
after them — they never found seals in any such number as that — but
they say : ** We have seen seals : We have seen them all the way over :
We have seen them every day : We have seen them always when it was
fine: We have seen them frequently " — all those expressions. Could
any man imagine how his mind would encounter a question put to him
about seeing such animals under such circumstances? His memory is
most vague, indefinite and loose, and.if he was a conscientious man he
would decline to express any definite opinion as to how many he had seen,
exactly when or exactly where.

Benator Morgan. — Will you allow me a moment to ask : are there
witnesses who speak of seeing hair seals in Behring Sea and in the Paci-

fic Ocean south of the Aleutian range?
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Mr Phelps. — I do not know whether there is anybody who testifies
that he saw hair seals, because I do not think anvbody could distinguish
unless he should kill one, or go more close to him than he would he likely
to get with a boat I donot know. The evidence L alluded to is evi-
dence that the hair seals frequent that sea. As I have not the minute of
that, perhaps my friend will give it to me, and I will referto it a little
later.

Senator Morgan, — The Naluralisls speak of it in their disquisitions,
but I am not aware thal any witness slales the fact.

Sir Charles Russell, — I do not recollect any, hut 1 do not affirm there
isnone.  We do not gecollect that there is any evidence.

Mr Phelps I will have the testimony referred to. 1 will ask you,
Sir, to refer to the United States’ Case, First Appendix, page 382; the
same book page 38%; and to Dr Allen’s Monograph on North American
Pinnipeds, page 468, .which is cited there; and this is an extract from his
stalement — I thought I had not the evidence. He says :

The species [of the seal] having the widest rh~l|'1l.n|?nn is the common Phoca vi-

tulina, which occurs not only in both the North Atlan€ic and North Pacific Oceans,

as far southward as the limits just given, but reaches Greenland, Finmark, and
the northern coast of Europe generally, and is also found in Behring's Straits

And again he says .—

It thus appears that of the six species found on the Northern shores of Europe
Gireenland, and the Atlantic coast of North America, two only are confined to the
North Atlantic, the other four being common also to the North Pacific. The Histrio-
phoca fasciata, on the other hand, is limited to the North Pacific

Then on page 587 Dr Allen says:

On the Pacific coast it ‘the harbor seal| occurs from Southern California north

ward to Behring's Strait, where it seems to be an abundant species

| believe that the harbor seal is different from the other

Lord Hannen. — Thal is the one you first spoke of, the Phoca vitu
lhina.

Mr Phelps. Yes, they are all hair seals.

Now recarring to this evidence of the sealers, theye are a greal many
of them whose evidence does not militale againsl |‘Hlllll‘ll[lwll of the
United States.  There will be found about 9 of these witnesses. Captain
Douglas at page 23 of the second volume of the Appendix to the British
Counler Case says :

I have gone into Behring®ea through the 172nd pass, and seen seals there both

inside and outside the pass. 1 believe these seals go to the Aleutian Islands
8ir Charles Russel.— It should be.
o Lo the Russian Islands.

Mr Phelps It is printed here, in this extract that I have, Aleutian

Isalnds. I am reading from a copy. It may be an error.




1950

I believe these seals go to the Russian Islands, and hadlevidence of this last
year, for we saw seals away to the westward of the 172nd pass,

The positions referred to were indicated on the map by Mr Lansing.

Now that the Pribilof seals go through tkere [the position indicated
on the map| is plain enough. What evidence is there that he has ever
seen that they are heading for the Russian Islands? ife does not say
how far to the northward and westward he saw them. He saw them
through that place where Pribilof seals belong. It is his inference that
they are heading for the Russian Islands. [t means Russian Islands,
I l\IIU\\,

Then Mr J. S. Fanning on the same page says :

Both last year [1891] and this year, when going to the Russian side, and while
south of the Aleutian Islands, we killed seals when about half way ‘over. Coming
home this year we saw seals in the North Pacific.

The foregoing‘statement is, doublless, in accordance with the facts.

Then Caplain Magnesen at page 2% says he saw in September quite a
number of seals a little to the westward of the 172nd meridian, and from
20 to 50 miles from the Islgnds. I suppose he means the Aleutians.
That is just where they should be infthe regular migration route.

Then the testimony of Mr Emil Ramlose, on page-24, is, in substance,
that on the way home he saw seals belween Kanaga Island and Adkah Is-
land, in about longilude 176 west. You see, those are only a few miles to
the west of Adkah IslanN, and you remember the British Commissioners
stalain their report that a few grey pups are somelimesdrifted by a strong
wind as far weslt as (hat .

Then Mr Williams, on the game page, says

This year on the way home |from Commander Islands

Where his home was | do nol know — that is along the Aleutian
chain
I $aw seals in mid-ocean

Where is mid-ocean? That is right in the migration route of these
Pribjlof Islands seals.

Then Caplain Charlés Campbell says he has crossed Behring Sea.

8ir Richard Webster. — That is not all that Williams says

Mr Phelps. — Oh, no.

8ir Richard Webster. — He says :

When going to the Copperlslands | saw seals all the way across, along the Aleu-
tian Islands.

That is the same senlence that vou read part of.

Mr Phelps. That is referred to in another connection.

Mr Justice Harlan. DoegTie state the time there?

Sir Richard Wehster. Ifthink he does.

Mr Justice Harlan. — HYW says generally in 1891 and 1892, both

years, : \
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Now Captain Charles Campbell on page 25 says that he crossed
Jehring Sea last year and saw seals on the way across whenever the
weather was fine.

There was no way of telling when we saw the last of the seals that frequent the

Pribilof Islands and met the first of those that were going to the Commander

Islands.
-

Now on the condition of the weather as it is universally Lestified to
be in that sea, what does that sort of recollection amount to? ** We
saw them when il was fine " — that is the general recollection — and
he did not know which island they belonged to.

Lhen George Wester says the same thing :

We saw seals all the way a cross on the fine days

27

Another witness Charles Peters at page 25 says

"On returning from the Copper lIsland side, | saw seals from there to 400 miles
from Vancouver Islands Coast.

Then Captain George Me Donald says :

One year, in the month of August on the ** Lily " I got se3ls 200 miles south
of Shumagin Islands and 1 have foupd seals as far west as the 172nd pass in the
month of September

That is where they belong.

he position was pointed out on the map|. The seals in August were
doubtless yearlings on their way to the Islands.

Then Captain Caller-says that coming back from the Russian side he
Saw seals in the North Pacific three or four lll|||1‘|'l'(l miles from Lhe
Aleutian Islands slill in the regular migration roule.

Fhere is quile a number of men who make these vague stalements
aboul seeing scatlered seals all the way, and every day, and so forth.

One of them, F. W. Strong, on page 24 says :

We saw scattered seals every day all the way over mostly 2 and 3 year old

bullg, but some full grown males and females

How did he make that discovery? By T same means that enabled
those men to testify where they came from and where they were going
lo

Then George F. French who is called as a champion wilness he
turns up several times in the course of this case, swearing to facls thal
are nol very easy lo believe says

While crossing Behring Sea to Copper Island he passed small bands
of seal§ travelling rapidly north easterly.

You do not find from him ** Crossing Behring Sea ', in whal
part of the sea they were; bul he seems to have discovered that if they
were not in the right place they were going fast for the right place where

-
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their presence would prove something. And the same witness says on

page 26 : — : T

I learned from a hunter on the « Teresa» last year that a large band of seals had
been met with 480 miles north east of Copper Island travelling towards Gopper Is-
land. This was in the early part of July.

From the Chart of seizures found in the portfolio of maps that accom-
panies the case of the United States, it will be seen that the « Teresa » was
warned out of Behring Sea on the 17th July atl a time when she was sailing
south of St George's Islands and yetin that early part, as he says, of that
month, he saw them 280 miles — thal is more than a thousand miles from
there.

The position was indicated on the map.

Up Yo the north east of the Commander Islands for the purpose, not
cerlainfy of sealing because there is no sealing ever done up there — for
the ||llll|m.~<‘ of seeing the seals that were travelling Lo the north east I sup-
|!(l\l'.

These wilnesses will be found (and perhaps that is all that is neces-

sary to say on this subject)

y arrange themselves in the classes that I
have indicated. Wherever a man states with any parlicularity or cer-
Lainly where he saw the seals and when he saw them, he saw them where
they belonged.  Wherever he sawseals in any place that would tend to in-
dicate a mingling of the herds if they were fur-seals at all — which re-
mains (o be seen — he is able to give no time, no place — he kept no re-
cord his mind was not charged with it; and he is called upon in this
extra way, really, swearing in his own behall, to testify about it after-
wards.

Now (here is some pretty strong evidence the other way to be derived
from the British side, as well as from the American evidence that I shall
allude to afterwards; but as we are so near the time of the adjournment
before I go to that, if it would be equally agreable to the Tribunal for me
to stop now, it would answer my purpose.

The President. — Cerlainly.

The Tribunal adjourned for ashort time.

Mr Phelps. I am happy to say, Sir, that I have nearly finished
wading throngh the details of this evidence; and I ask the Tribunal to
remember that, if it is wearying to them, it is much more so to me.

I have only one further observation to make in taking leave of the
testimony of these sealers who claim more or less to have seen seals oul
in the Behring Sea al such distances as might indicate, if that statement
were Lrue, something approaching to a commingling of the two herds.
The first is that with the single exception of one man who <{1}~ he shot
some seals, or a seal, and lowered a boal and did not get him, there is
not one, although their business in that sea was calching seals and nothing
else, that testifies Lo having attempted ever to have taken a seal or much

Jess having ever laken a seal at any such dislance from the Commander
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Islands or Pribilof Islands as would at all tend to show that the seal he
took was out of iljfﬂl'«liﬂ;ll'_\ migration route, or out of its ordinary place.

Then you will have undoubtedly noticed for yourselves in considering
this subject, that in all the multitude of people who upon better errands
than that have been crossing that Sea, — the passenger sleamships, the
naval vessels of the two Countries, the Revenue Marine of the United
States, — there is nobody, except these sealers, that ever saw any such
sight as they saw; nobody not in interest, nobody in respect of whom you
can say that the man is to be relied upon both as to his intelligence and
as (o nis character if he testifies, — no such man, not one. It is given
only to these returned sealers swearing in the loose and vague and un-
cerlain way, which we have no opportunity of replying to, to have seen
any such thing.

On the other hand, let us revert now briefly to the very conclusive
evidence, much of it coming from the British side in addition to what the
British Commissioners have said, showing that that cannot be true. In
the British Counter Case, the 2nd Appendix, page 213, it appears that
the Captains of the Canadian Pacific Steamers, which were running reg
ularly across this route, were instructed to report fur-seals seen on their
voyage. That voyage passes within 15 miles of the Aleutians and across
there they were requested to report by the British Commissioners; and
what do you get from them? It is collected on pages 213 and 214 of
this volume, and it begins

Mr W. C. Van Horne, President of the Canadian Pacific Railway, kindly instruc
ted the Captains of the mail steamships of the  Empress " line, running between

Vancouver and Japan, to report any fur-seals observed during their voyages The

reports so far rec eived are quoted below

Now

Captain Marshall, of the ** Empress of India reports that, on his last voyage
out (13th to 17th January) although only 15 miles off some of the islands (Aleutian)

no seals were seen, but one was seen on the Japan coast

And Captain Marshall reporls again in an extract from a letter on the

19th and 20th of May

We have again seen numerous seals between latitudes 38° and 46° north, and
yul

longitudes 146° and 169° east ; at times they were present in goodly numbers,

generally only a few were seen at a time. They appeared to be travelling in a

north-westerly direction, but that is, of course, very hard to determine, going at
our speed; Ih‘w seals this passage have not been seeing playing about, but they

did not look like sleeping ", and so on

Captain Marshall reports again on his outward voyage N° 6 :
He saw any number of \\"lln‘:‘\” fur-seals, latitude 40°41’ north, longitude 143°

Lo 145° wesl

Just where they should have been in April. It is April, May, and

January he refers to: and here is one more from Captain Marshall, the
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October voyage, No. 8, daled the 27th of Seplember; 10 a. m. Passed
some kelp. Observed a seal.

Now, in reply to the request to those gentlemen to look out, thal is
what you get from Captain Marshall. Then Captain Lee reports that on
the 10th of May, in latitude 38°20" north, longitude 143°20" east, he passed
through a continuous shoal of seals. That is over on the coast of Japan.
Captain Lee again reports that he observed two seals on the 5th of July
in latitude 49

migration roule to the Commander Islands.

north, longitude 171°30" east, which is very near the

Then Mr Piers, the Agent of the Steamship Company who conducted

this correspondence wriles on October the 17th.

No seals of any kind having been reported since the 5th of August, D* Dawson
may take it that none have been observed by our ships.

Senator Morgan. — Is the line of that Steamship route marked?

Mr Phelps. — Mr Lansing will indicate it to you from Vjcloria to
Japan.

Mr Lansing then did so.

It is laid down in their Charts-

Senator Morgan. — They go close to the Aleutian Islands?

Mr Phelps. — Yes. One Witness says within 15 miles.

The President. — They go north of the current, which would be
otherwise againsl them.

Mr Phelps. — Yes.

Now, if it were true, as some of these slalements indicate, that the seals
are to be found as these men found them, how came it to pass that in a
whole season going backwards and forwards on these Steamships, instrue-
ted and undertaking to feport, you never find but one seal that was nol
in the place where you would expect to find them in the herds going to
and from their respective Islands.  The negalive lestimony afforded by
this is very, very powerful.

fenator Morgan, I understand you lo say as o that one seal, it is
difficult to determine whether it was a fur-seal or a hair-seal ?

Mr Phelps. Of course, they do not say which it was, excepl that il
was, a single seal

Now, take the British Commissioners ; you have seen from the Chart
I will not take up time by referring to that again) what their route was.
Do they say they saw any such seals? They went from the Pribilof Is-
lands to the Commander Islands and back, and show their navigation
aboul and around. Do they furnish any evidence of that sort? Not a
word.  Then Mr Macoun, whose testimony is a mere echo of the Report
ofthe British Commissioners, and, if it was nol writlen by the same hand
that wrote the Report of the British Commissioners, there is a greater
similarity of style than is often to be observed between two eminent
scholars, but, whoever wrote it, it is the echo and re-statement of the

same proposition and the same evidence, he travelled across I do
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not remember how many times, once each way, I believe; and what did
he discover? On both occasions, he encountered such storms as to
prevent any observations being made for seals beyond the 172 parallel.
But he says on the 9th of September, about 250 miles westward of Si
Paul a good many seals were seen, nol-withstanding the rough weather.
He adds nothing by his report.

A landing was effected on the 3rd of September at Nikolski village, Behring
Island. No Representative of the Russian Government was then on that island, but
I had 4 long interview with the agent of the Fur Company. He told me that about
the usual number of skins had been taken, 32,000, 16,000 on cach Island, and that
he believed there was no decrease in the number of seals on Behring Island, though
Mr Grebnitsky (the Government Superintendent of the Islands, then absent) had
told him that on Copper Island a decrease had been noted.

The first sealing schoners had been seen about the islands almost as soon as
the seals had appeared, and had continued taking seals the whole summer. | was
informed by the agent that much better skins were taken on Behring Island than
on Copper Island, those from the latter island averaging from 6 to 8 lbs. only in
weight.

Other facts learned at this place will be referred to under their proper headings.

From Behring Island we went to Karaginski Island, in latitude 59°, longitude
164°30" east. Great numbers of hair-seals and young ** sea-lions were seen in the
vicinity of this island, but no fur-seals. We were unable, however, on account of
continued stormy weather, to go within 5 miles of the island. On the return trip
to St Paul Island we again encountered such bad weather that no look out could
be kept for seals. While the ship was laid to, between noon and 5 p. m. on the
Oth of September, many fur-seals were, however, seen swimming about in all
directions. The ship’s position at noon that day was latitude 58°,58', longitude,
177°8" west, about 240 miles from St Paul Island.

Now, the American Charts, N°¢ 4 and 6, I shall have to trouble you lo
refer again lo.  They are atlached to the American Counter Case, and you
will see at a glance all that I want to show from those Charts; — what the
cruises of those Uniled Stales’ Vessels were n the vear 1892, how thorou
ghly the work was performed, and the different coloured lines represent
different vessels. There were seven vessels engaged in (hose cruises,
they were instructed by the Government to notice all seals ; and you will
see from this Chart where they went and what they said; and this is
useful to show how thoroughly the sea was patrolled.

Senator Morgan. — This was Commander Evan's fleet ?

Mr Phelps. — Yes.

Now if you take Chart 6 from the same portfolio you will see what
seals they encountered and where.  Nothing can be added ; you have seen
before where the ships went; the scientific officers on board were sent for
the purpose of making these observations, and there is the resull of these
observations. If these sealers teH the truth with reference to the seals
they were in the habit of seeing from day to day how comes il to pass
these ofticers of the American Navy found no seals except where from their
regular habits and migration routes they ought to be found.

Now I refer also to the testimony of Captain Hooper. It will be found
in the Counter Case of the United Slales page 216. Captain Hooper was

24
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one of the Revenue Marine. Ile had longer experience in that sea than
any other officer who has testified. He was there a good many years,

| in a great many vessels, and his has been taken from page 216.

During the time the (‘orwin has been engaged upon the unfinished work of the
A lbatross carrying on investigations in regard to pelagic sealing, she has steamed
4,623 miles, carrying out, as near as wind and weather would permit, the plan
indicated in Department instructions, that of running radial lines from the seal
islands corresponding to each point of the compass. These lines were extended to
a distance of 200 miles or until no seals were seen. The track of the vessel while
pursuing these investigalions, with the position in which seals were taken or seen
and all data collected pertaining thereto will be found on the accompanying chart
and tabulated statement. The line run in a west by north direction was extended
as indicated on the chart in a westerly, south-westerly, southerly and south-eas
terly direction, crossing the latitude o

the seal islands at a distance of about
300 miles, and crossing a line connecting the Pribilof and Commander groups of
islands at about the same distance from the former group, nearly midway
During the run of 400 miles from lat. 98°22° N., long. 177°42° W., to lal. 55°38
N., long. 174°23" W., no seals were observed, although a careful look out for them
was kept at all times
Numerous seals having been found in these latitudes at a distance of 300 miles,
I infer that the western limit of the range of the Pribilof herd of seals is between
two or three hundred miles from the islands and that the herds from the Pribilof
| and Commander groups of islands do not mingle but that between the limits of the
farthest range of the two herds there is a zone which is unoccupied by seals except
possibly a few stray.individuals

Now this chart only indicates the radial lines and the number of seals
found. It refers to the voyage of two sleamers only the Corwin and
the Rush and shows the lines, like a spider’s web taken as just read
from Captain Hooper's testimony, and the number of seals thal were seen
becomes very few as you get towards the middle distance.

Now you will remember that Colonel Grebnitzki is the Russian Mili
tary Chief of the Commander Islands, and I read from page 362 of the
Counter Case of the Uniled States. The |c'~|1|||l»[|} was laken on the 26th

November 8 December 1892, He savs:

I have been residing on the Commander Islands and have diregted all sealing
operations there for the last fifteen years and during this whole lu‘llml have been
absent from the island but very little

I have carefully observed seal life, the condition of the rankeries'and the method
of laking seals at all seasons and under all conditions with the object of keeping
the Russian Government thoroughly informed as to its sealing interests and the
proper management of the same

While I have never had the opportunily to examine the Pribilof Island seals, yel
I do not hesitate to express the opinion that that herd and the Commander Island
herd are distinct and do not mingle at all. * There are some natives on the islands
who are familiar with both and who state that there is a marked difference in the
animals. Besides, my studies as a naturalist enable me to state that it would be
contrary to all reason to suppose that they mingle with one angther

Ihe Commander herd approaches very closely to the Robben Island herd in
winter, and yet it does not mingle with it.  Of this I am sure for I have charge of
Robben Island as well as of the Commander Islands and I know the skins of the two
herds to be different. The skin of the Commander seal is thickg¥, has coarser hair,
is of a lighter color and weighs about 20 per cent more H\‘m’;l.(wl-ln n skin of the

same size, ”
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Itis wholly improbable that the seals of the Commander herd visit any land
other than the Commander Islands. 1 believe they regard these as their home,
these islands being peculiarly adapted to their needs at the period of bringing forth
their young and of breeding. The fact that the Robben Island herd still frequents
Robben Island to the exclusion of any other land not withstanding it has been sub-

jected there to the utmost persecution shows to my mind conclusively that the

presence of man will not prevent a seal herd from returning to the same land year
after year even if isolated cases have occurred (I know none) in which, for various
causes a few of the Commander Island seals reached other shores, such exceptions
would not disprove the general rule above stated I can readily understand that a
emale which had been wounded in the water might be subject (sic) to seek the
nearest land and there give birth to her pup

Senator Morgan. — What is the distance belween the Commander
Islands and Robben Island?

Sir Richard “yebster, — It is rather more than belween the Comman-
ders and Pribilofs.

Mr Phelps. I should say it would be 800 or 900 miles from looking
al the map. The migration route runs much nearer.

Senator Morgan. — It is 700 miles between the Commanders and
Pribilofs. i

Mr Phelps. — Yes, [ also think it has been stated at 800.

Senator Morgan. About equidistant then from each other.

Mr Phelps. — Yes.

Now, in taking leave of this wearisome subject to which I have been
perhaps devoling much more time than it has been really worth, because
as | remarked al the outset last Friday, if the utmost were true that is now
pretended about the few scattering seals that find their way ovepo Lhe

d s N
Commander Islands or vice versa and back again from any of thig’evidence

it does not touch this case in a way lo affect any legal |w|‘||1|‘i/rfr that con-
trols it. It is too small; itis too scallering. If all the ~|-?{|\ thgt resem-

ble, in the opinion of some of these furriers in any strpng-fegree the
seals of the other herd, were animals that had crossed in thisfway — if
all the seals that these scallering sealers suppose that they hadjseen were
furseals, and were seen in any such places as some of hem fpeak of,
never definitely, why it would not be a fact that would change Wny local
rule on the strength of which vou could say, il this fact were ol

the law would be so, but being as it is, the law is olherwise.

But, as I said, I do not choose to have thatl conclusion if I can hel
because I think it ought to be helped, that we have been wrong in 1
pect of any of these assertions, and in taking leave of it I was aboul lo
say what is the subslance of the whole. 1 have, I believe feferred to every
bit of evidence on both sides. | have not inlended to omit anything.
If I have done so, it has been by oversight and inadvertence. Whal is
the summing up of the whole? I cannot say thal there is no evidence
tending to such intermingling; that would not be candid — it would not
be true. There is just this evidence — the loose stalement of some
of these London furriers that, to a small extent skins are found in the

different consignments which resemble each other, so that they would
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not have known, if they had seen them anywhere else, or, as five wil

nesses say, are undislinguishable, or as other wilnesses say, also five
more, are undistinguishable when they are dressed and dyed. There is
the testimony of these sealers as o the seals that they have seen, where
they give latitude and longitude in almost every instance, and they are
where they say and ought to be, and when they give no time or place,
and their statemenl cannol be crilicised, and they swear from a vague
and general recollection that they allege that some seals were in places
where scientific and intelligent observers sent for the purpose, men like
the officers of the Canadian Pacific Steamship Company, and Ameri

can cruisers and British cruisers and other ships which have crossed
there have never, so far as we can learn, seen one, from all examined we
gather that they have known none al all, or next to none, and the absence
of any leslimony from men of that class shows that nothing of that sorl
is to be found that would do any good. That is the evidence one way,
[ think, not unfairly stated. In the first place, the evidence of Furriers
on that point alone is overborne by the evidence the other way. Il this
case had to be determined on that question and on the evidence of Fur-
riers alone, it is impossible to read this evidence withoul seeing where
the balance is.  Just as | have pointed out just now, (he balance in tesli-
mony in respect of the presence of seals in the Ocean is largely in favour
of their not being found in the locality where some of these wilnesses
have attempted to place them.

Then leaving that ground of somewhat disputed testimony and refer
ring to the regular migratory route which the British Commissioners
themselves you will remember say that these seals follow, referring
to that Gulf Stream, which by its temperature and its food supply would
certainly altract the seals, and when it had altracted them, it would carry

them through their regular route instead of inducing them to turn round

and head against the stream and go the other way, — when you find the

testimony of all the observers who have Lestified in this case and Ul no
lnni_\ has ever delected the presence ol one or the other, or the presence
of the actual skins in the catch, how is the subject left? If this whole
case were Lo lurn on the question whether the seals to any appreciable
exlent, or to any extenl not purely accidental but casual, — some slorm
driven or weak seal, or wanderer gelling out of his course, how would
this fact stand upon the evidence upon the fair weight and balance of
the t‘\iill‘lli‘l'. l‘.|l|(||(“_\ and 1‘.|Il'l_\ treated ?

Now I shall refer briefly to another question which has been made
by the British Commissioners but which has not been observed upon by
my learned friends on the other side, and therefore, I think I have the
right to infer that they do not depend upon it and that they agree whith
me in thinking there is nothing in it but it, has not been specially with
drawn,and the evidence is there and it may be useful and may throw light
on some other things briefly to consider it, and I shall do it, therefore,

briefly.

The British Commissioners suggest in their Reporl another

theory that
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theory that is pretly new to the world, — one of the numerous disco-
veries that they have been able to make in this case; and that is that the
seals have a kind of winter habilat, as they call it, over on the Colum-
bian coast opposite to the British Possessions. Now, whal is that sug-
gestion, and what good does that do?  If#it were true, what is the use of
it? It is another proof of the pressure they felt themselves under of
escaping the overwhelming facts that_atfach those seals to the Pribilof
Islands and the American I(rrihir_\. That is all that there is of this
intermingling theory. Now, What does that depend on? It is that the
home of the seals on the Pribilof l\hu\uh may be to some extent obviated,
or balanced, or offset, or whatever the word is, showing that they are
there in winter. For that theory, which is nothing but a theory and
a conjecture, there is not one word of foundation.  When you begin with
the beginning, with its genesis, in this Report and read whal they have to
say in support of it and then contrast it with the evidence in the case, it
perishes so ulterly that I am not surprised that my learned friends do not
conceive Lhere is anylhing in il, and, therefore, I can deal with it very
briefly. ~ At section 26, they announce fhisas a fact, — not as a theory,
nol as a suggestion, but as a fact.

The fur-seal of the North Pacific Ocean is an animal in”its nature essentially
pelagic, which, during the greater part of each year, has no occasion lo seek the

land, and very rarely does so

That is their discovery; a warm blooded animal, that can neither
propagate in the sea; nor be born Lhere; nor even go into the water for
several weeks or mouths. It remains there about 7 months in the year,

on the undisputed facts, we have that before us, and vyel they say :

The fur-seal of the North Pacific Ocean is an animal in its nature essentially
pelagic, which, during the "greater part of each year, has no occasion to see k the

land, and very rarely does so

“ Essentially pelagic " under the circumstances thatit would perish if

it could not get access to the land!

For some portion of the year, however, it naturally resorts to certain littoral
breeding places, where the voung are brought forth and suckled on land It is gre
wrious in habit, and, though seldom found in defined schools or compact hodies at
sea, congregales in large numbers at the breeding places.  Throughout the bree
ding season, the adults of both sexes if not entirely, at least, for very conside
rable periods abstain from food, but during the remainder of the year the seals
are notably influenced in their mevements by those of the food-fishes upon which

they subsisl

That is to say, that more or less of them turn their backs on the cur-
rent of food fishes, and go in the other direction to the point thal we have
been discussing.

Such movements are, however, subordinate to a more general one of migration,
in conformity with which the fur-seals of the North Pacilic travel northward to the
breeding islands in the spring and return to the southward in the autumn, following
two main lines, one of which approximates to the western ‘coast of North America,
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while the other skirts the Asiatic coast.

Those animals which pursue the firs
tioned migration-route, for the most part breed upon the Pribilof Islands in sur

Where else is there any evidence that a living seal was prgduced
except there, or on the Robben or Kurile Islands, or the Com,

Islands

wander

And spend the winter in that part of the

cean adjacent to, or lying o
of British Columbia.

[, the coast

Then

The fur-seal of the North Pacific may thus be said, inWgch case, to have two ha-
bitats or homes between which it migrates, both equally ne

wsary to its existence

under present circumstances, the one frequented in summer,

¢ other during the
winlter.

This is nol recorded as a suggestion. It is recorde
{ale]

as a fact by

these gentlemen, who, according to my learned friends onjthe other side,

have been so scrupulous, so conscientious, and careful ngt to overstate

anything unless it was something that made against them. J This recurs at

other parts of this report. For instance in section 123 i

There are also rights dependent on local position, such as Yose of the Govern-

menls possessing the breeding islands, and thus controllin

the territorial waters
in or adjacent to which the seals spend the winter half of

e year.

Then,

I'he rights in this connection, which flow frog#fhe possession of the breeding
islands, are well known and generally acknowledged, but those of a similar nature,
resulting from the situation of the winter home of the seal, along the coast of Bri-

tish Columbia, have not till lately been fully appreciated

Then al section 171.

Respecting the migrations and range of the fur-seal in the North Pacific, while
numerous scattered references are to be found, these are for the most part fragmen. ‘,‘
tary and vague, and no connected account of the migrations or migration |uu!‘-\,;
based upon facts, have heretofore been given

That is to say, this theory, as I said it was, is absolutely new.

I'he additional information gained in the course of special inquiries on this
subject now, however, not only enables the migrations of the fur-seal to be clearly
tollowed, but appears definitively to set at rest the question which has been consis-
tently asked hy sealers from the earliest times of the Russian occupation as to the
winter habitat of the fur-seal.

Then,

Wrilten inquiries on this and other points were addressed to the district Indian
agents along the coast of Brilish Columbia, and the traders, Aleuts,
others interested or en

Indians, and

ed in seal-hunting, or resident on the West Coast, have
been conversed with and questioned

Then section 186 we have something more

From the foregoing notes, embodying the result of careful inquiries personally
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made at the localities referred to along a stretch of 2,000 miles of the west coast
of the Continent, it is evident that in that part of the ocean adjacent to the entire
length of the coast of British Columbia, as well as within the main openings and
inlets of that coast, the fur-seal is a permanent winter resident, arriving soon after
it is known to have passed southward through the Aleutian chain, and remaining
till a general movement to the north begins in the early spring, and, though the
movement last referred to acquires greater force and regularity towards its close,
no time occurs between the arrival of the sealsfrom the northand the return migra-
tion, at which they are not found off this coast.

There is more or less of this language as far as section 196 which is
to the same effect. I need not read it all. They have undertaken to set
up, not as a possibilily, not as a' theory, not as a conjecture, not as
anything known before, that this herd of seals has a winter home, so
that the argument derived from their altachment to the Pribilof Islands

may be in some way counler-balanced by their winter attachment

to the other. Without reading another word, I might confidently

enquire whether in view of everything that has been said and read
and heard on this case, there appears lo be any foundation for such a
stalement as that. Is it pertinent that seals ever went ashore in that
neighbourhood? Is it questioned that the route of the seals takes them
down opposite to San Francisco and thence up to a point supported by
overwhelming testimony and not contradicted by any body.

What sort of consistence is there in these two theories — the one |
have been discussing by which it is supposed the seal makes off to the
west in order to make acquaintance with the Commander seals when they
come down through the Aleutian passes in the winter and then go west,
or do they go both ways? -— which of these theories is true? Now what
are the statements — they cannot be dignified by the name of evidence
— they are not evidence; they are loose vague statements which are given
piecemeal — a line from what somebody writes and a line from what so-
mebody says — not even the context — and statements that are said to
depend on (he testimony of the inhabilants and what the Indians say;
hearsay which does not come up to the dignily of hearsay. It would be
hearsay evidence when a man states that he heard such aperson at such a
time and at such a place say so-and-so and so-and-so — that would be
hearsay evidence which is ullerly inadmissible unless the person was a
party about whom the evidence was given, but where he is not a party and
where the whole of his statement is not given, it is loose vague talk given
to the effect that seals are seen in the winter, and comes much to the
same point as that of the sealers who say theysaw them in the wide ocean.
It is loose statements saying they are tiiere in the winter. They are
there in the winter when they start to make the round that is shown by
the blue colour. That is |l];lill enough ; nobody denies that, but it is at-
tempted to be draw out of that that, instead of going by that route they
make across the sea and establish themselves for the winter on the British
coast for no conceivable reason [ suppose, that can be imagined except

to get under the possession of the British flag.
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Senator Morgan. — Do you think it is eslablished in this case that
the old male seals follow that circuit round? 4

Mr Phelps. — I am about to mention that. [t i\'Zl'\l;lhlhlwnl to the
contrary; they never do. Mr Lansing will show it }nl}‘nn the map. It
is the black line. They do not go far enough south to gel into their win
ter habilat, the consequence is that if there was a winter habitat it would
be an extraordinary one into which the old male seals never go and are
never seen.  Aboul that there is no dispute

The President. — Only the old males.

/ Senator Morgan. — They would probably find water warm enough for
the texture of their furs and covering in the northern edge of the ocean
current which would prevent the necessity of making those great wand-
erings to the south.

Mr Phelps. — I suppose so, that is my conclusion, but whatever the
cause is, the fact is not the subject of any conlradiction as to this winter
habitat : what are called the old bulls, from the breeding places, do not
go there at all. !

Now their principal witness is a man that figures from time to time
in this report, and is alluded to quite a number of times and it may be as
well to start an inquiry about him.

Senator Morgan. [ believe the pelts of those bulls you speak of are
never carried to market.

Mr Phelps. — 1 should think nol.

Senator Morgun. — There is no evidence of it?

Mr Phelps. — There is no evidence of il: and there could nol be
unless they were killed at sea, but we have evidence that they are not kil-
led on the Islands.

Now we have a gentleman of the name of Judge Swan; and any man
who has lived much in America knows that when a man has the title of
Judge it is principally because be is not a judg

Senator Morgan. You are nol speaking bf the Justices, of course.

Mr Phelps. No, but out of several hundred thousands of Judges
which we have in the United States, we have very few sitling on the
Bench. They are what is called, in military parlance, brevet judges, or
militia judges: and the British Commissioners are polite enough if they
meel a man, lo give him a title.  Consequently, we have Professor Elliott
He was appointed a professor by the British Commissioners, and we have
Judge Swan, and he was put on the Bench by the British Commissioners

Sir Charles Russell You call him Judge Swan vourselves.

Mr Phelps. Well, we are nearly all judges who are not generals,
in our country, and I do not mean to say that you have the monopoly in
the matter of courlesy titles. 1 am only adverting to the fact that Judge
Swan's judicial duties did not take up so much of his time as to prevent
him making discoveries about the fur-seal that nobody else ever did
make
Well, Judge Swan appears in the third British Appendix, page 191,

and it may
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and it may be an amusing interlude to this case to follow him up a little.
There is a letler of James G. Swan, Assistant Collector, Port Townsend,

Washington. Port Townsend is a citv with a Chamber of Commerce and

deputy collector. We have those everywhere. Collectors are extremely

numerous, and their titles are generally genuine, but he furnishes (he
Usiled States’ Government, through Senator Dodd, with a communication
on the subject of fur-seals, which does nol throw so much light on the
fur-seal, because his facts are facts that have been pretly thoroughly dis-
proved in this case, and nobody claims them to be true; but they throw
considerable light on his value as an observer, as well as upon his mo-
tives. He seems to be the agent of the Sealing Associalion, which cons-
litutes pretty much all the business that exists in Port Townsend, and to
be violent in his objurgations of the tremendous monopoly enjoyed by the
Company, which, as the lessee of the United Stales, occupies the Pribilof

Islands — that is a subject on which he is very eloquent indeed.

Ever since the lease of the Pribilof Islands to the Alaska Commercial Company,
that powerful monopoly has persistently deceived the Congress,of the United States
and the American people by arrogantly asserling that all the Ain seals of the North
Padlfic Ocean congregate on the Islands of St. Paul and ${. George, and that the
indiscriminate slaughter of thqse seals would soon exterminate the race. The
latter part of this asserlion is true, but the first, L assert, is a physical impossibility.
The seals of the North Pacific, in countless myriads, could not, by any process of
their own, find room on those two comparatively insignificant islands, and I am
prepared to prove that the southern seals, irom the Gulf of Tehuantepec and Gulf
of California, which come north every serson, differ from the seals of the Pribilof
Islands, and never ““ haul out” on that group. The indiscriminate slaughter of fin
seals in early days on the Island of Massaluero, on the coast of Chile, and on
the San Benito Islands Lower California, drove the seals away from those once fa
mous rookeries, and they seem to have acquired new habits. A paid writer of the
Company, Henry W. Elliott, in an otherwise excellent monograph on the fin seal
islands of Alaska, boldly asserts that the seals of the North Pacific all congregate on
the Pribilof Islands.  He further asserts that those seals have their pups on land,
and that if a pup is thrown into the water it cannot swim, but will sink like a stone,
and takes me to task for asserting that the pups of the seals taken at Cape Flattery

can swim as soon as born and even when taken alive from the mother's womb

You see Professor Elliot and Judge Swan have not been fortunate enough
Lo agree either as Lo the facts they have discovered, or in respect Lo each
other’s veracily and truthfulness. It is unfortunate for the world always

whén great minds come in collision

In 1883 | was instrugted by Professor Baird lo investigate the habits of the fin
seals and to make a Report thereon, which Report may be found in the Bulletin of
the United States’ Fish Commission (vol. 111, 1883, p. 201 In that Report | have
shown by thirtéen witnesses, some of them Governmet officials, that the fin scals
of Cape Flatfery do have their pups in the water, on the kelp and at other places
not yet discovered, and that the pups swim as soon as born; this evidence as
igainst Mr Elliot!’s unsupported, dogmatic assertion that the pups will sink like a
stone. | believe that Mr. Elliott is correct so far as the seals of the Pribilof Islands
are concerned, and I know that I am correct so far as regards the seals of Cape
Flattery, and, believing that both of us are correct, it proves incontestably that the
seals which come from the south to Cape Flattery differ in their habits from those
of Behring's Sea

248
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He has another herd that we hear of from no other wilness, observer,

that goes up there to Cape Flattery and has

|
| guide philosopher or frien
| the peculiarity of having ( |;’f’|' young born in the waler and other pecu-

larities, and he has proved that by many wilnesses besides his‘own obser

vation. To begin with if in this farrago of utter absurdity there is any

grain of truth we have got rid of his evidence on the subject of the

wanl of habital as soon as he begins because he is lalking about a diffe-

renl herd of seals an imaginary herd of seals that have their home

there because they have no occasion Lo go ashore and probably never do

goashore aud we are not much concerned with those because we glaim
no title to that herd.

2
Ihen he goes on and makes a few guarded remarks on the subject of

this Company of which he says Mr Elliott was the Agent. That is (rue

undoubtedly. He says with mylearned friends this is an authority on

their side which thev have nol cited, and | have given them the benelfit of
il

I'hese eastern fishermen, knowing the value of the rookeries, are desirous that

the law protecting the seals on the Pribilof Islands, as well as the provisions of

the lease to the Alaska Commercial Company, should be rigidly enforced. But

they do not believe that the term ** adjacent waters ” named in that lease ever

meant or was intended to mean all the waters of the North Pacilic Ocean. They

believe that they, as American citizens, have a right to fish or hunt in the Ameri

can walers of Behring's Sea outside of 3 nautical miles from any island or the

mainland of Alaska. They believe that William P. Seward did not purchasc

Alaska for the Alaska Commercial Company, but for the whole nation I'hese

fishermen from New England ask as a right that they be permitted to pursue their

honourable business in the American waters of the North Pacific, Behring Sea, and

the Arctic without being treated as criminals and hunted down and seized and

imprisoned by the piratical Revenue culters of the United States, at the dictation

and for the sole benefit of the Alaska Commercial Company I'hese fishermen,

And so forth

Itis time that the farce played by the Alaska Commercial Company was ended

and that the sorry sight of American revenue cutters hunting down their own citi

zens for the benefit of that huge monopoly should for ever ceas

And so forth, to the some effect Well, Dr Dawson, one of the Bri

tish Commissionners, on page 451, quotes from Judge Swan and says his

statements may be received wilh respect, and Judge Swan says this

I'he fact that they
is well established by the evidence of everyone of the sealing captains and Indians

the fur-seals) do bear pups in the open ocean ol Fuca' Strait

and his own personal observation.  Dr Power says the facls do not admit of dis

pul It seems as preposterous to my mind (o suppose that all the fur-seals go to

the Pribilof Islands as to suppose that all the salmon get to the Columbia or to the
or to the Yukon

Frazer River

Then in the same book, second part, page 71, — | shall nol detain
you with many extracts there is something a little further from this

gentleman.  They quote first the paragraph I have already read with res

pect lo Professor Baird, asking him to make a reporl,
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On the 16th November, 1880, | received at Neah Bay a letter from Professor
G. Brown Goode, dated Washington, 29th October, 1880, in which he says : ** Your
Report on fur-seal fishery is at hand, and is of great importance to us. I am very
much surprised at the extent of the business in your district. " This Report was
attacked in a most virnlent manner by Mr Henry W. Elliott, who, like myself, had
been employed by the Smithsonian Institution to make investigationson the habits
f the fur-seals.  Mr Elliott, in his Report on the seals of the Pribilof Islands, says
the pups of the fur-seal cannot swim, but wi\l sink like a stone if thrown into the
water. I showed that the pups of the fur-seal at Cape Flaltery do swim as soon
as born, and adduced proof to show that in this respect the seals of Cape Flattery
differ from those of Behring's Sea.  This statementof mine was in direct opposition
to the statements of Mr Elliott, and constantly reiterated by the Alaska Commercial
Company for the past twenly years, that all the seals of the North Pacific go to
Behring's Sea, and congregale principally on the Pribilof Islands. The remarks
of Mr Elliott, which can be found in ** A Monograph of the Seal Islands of Alaska "
a special Bulletin No. 176 of the United States’ Fish Commission, 1882, p. 166, were
so personnally offensive to me that I remonstrated with Professor Baird for allowing
the objectionable ]l’ll‘i'_'lnlllll to be published, and by his request 1 prepared another
paper on the fur-seal, which was published in the Bulletin of the United States Fish
Commission, 1883, vol. 111, pp. 201 to 207, in which I proved by various witnesses,

Government officers, masters of sealing-vessels, white traders and Indians that |
was correcl in my assertions containedin my Report of 1880 above referred to.

These Reports of mine, although published by the Government, seem for some
reason to be systematically kept out of sight whenever information regarding seals
ind the fur-seal fishery is desired by Members of Congress

Fhe arguments and assertions of the Alaska Commercial Company that the fu
seals all go to the Pribilof Islands, and would be exterminated if that Company did
nol have the care and protection of them, would ggsily be disproved if both sides
of the argument could be heard and the real factmade known.

I wish to make no charge against the Alaska Commercial Company lhey are
a commercial organization, and they follow oul their true instinets to make all they
can out of their very profitable lease. They are only repeating the policy of the
Hudson's Bay-Company, which for more than 100 years deceived the British Parlia

ment by the same arguments now used by the Alaska Commercial Company

\nd so forth..

Although my Report on the fur-seals ol Cape Flattery in 880 was published by
the Government in the Fisheries Exhibit of the Tenth Census, and sneeringly eriti
cized by Elliott, as alladed to, I have been unable to procure a single copy, although
I have made diligent search in all the volumes of the Tenth Census Report

Inlike manner has Congress and the country been systematically kept in dark-
ness regarding the fur-seal fisheries in Behring's Sea, for those who have had the

information lo impart have had an interest directly opposed to imparting it

[tis constantly asserted in Washington that the indiscriminate slaughter of seals
will exterminate them, and cases are cited of the Islands of Massafuero, Lobos, and

others on the Pacific coast, where the slaughter by crews of vessels from New

London, Connecticut, and other New England ports has entirely exterminated the
fur-seals at those islands and at Cape Horn. | assume hat fur-seals can no more
be exterminated than herring or codfish.  They may be driven off from a rookery,
but they are not exterminated: and, in proofl of my assertion, | respectfully ask per
mission to file the sworn statements of Richard Dupuis relative to the fur-seals of
Gape Horn, and of Edward Thomas Biggs relative to the fur-seals of the Falkland
Islands, which I have respectively marked ** Exhibits Nos 2 and 3. "= The state
ments show that the fur-seals have not been exterminated at those places, but are
taken in considerable numbers ¢ very season, and although at one time were almost
driven entirely away, are now returning to their former haunts.
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Now it you will pardon me one other reference to the litérature which “ Times

! this Judge Swan has committed to this case I will leave that subject. another fa

This gentleman is referred to constantly as an authorily for stalement It is cru

which are found utterly disproved by the other evidence in the case and but are slau
most of which is given up. These are extracts from letters of the British from the m:
Commissioners; it begins on pages 171, 172, 173, and 174 towards the _and it
close, page 174, — | must not read the other, it would be interesting if
These sl

Latterly the
squads drive

we had nothing (o do but amusement, —

I am amused with reading the remarks of correspondents of the eastern press
about seals. They only know what they have seen and been told on the rookeries, coming dov
but of the migratory habits of seals they know nothing and car less. 1 have always These
contended, and still hold my opinion, that the seals are not in one great band, but e

in countless herds, like flocks of wild geese or the bands of buffalo. Geese do not their going

all fly to the Artic, as was once supposed, nor did the buffalo of Texas go north to do nol cor

| the Saskatchewan in the summer, or the herds of Winnipeg visit Texas in the Thev a
! winter . '“
All the bands of fur-seals in the North Pacific do not go to the Pribilof Islands, give up in

and there are thousands which do not visit Behring Sea at all. But these writers, lhen |

who assume to know all the facts, never discuss this question, Where do the seals
Of the m

for those wl

| go when they leave Behring Sea?

If the Killing of fur-seals is prohibited on the Pribilof Islands during the bree-

ding season there will be no fear of extermination. That butchery is dirving off sed to impa

utly mai
the seals more than the so-called poaching. pokigis,

le I inclose an article from the * Seattle Post Intelligencer " of the 5th on fur-seals,
! wrilten by myself

fur-seals of
the Pribilof
whom the
and then follows an Article of the same kind from which I will only read huntars

: nothing to
and Royal C

of the seals

an extracl or two to show the character of this gentleman's explorations.
Speaking of the seals that go north he says:
birds and be

The seals begin to make their appearance in the region about Cape Flattery in
the latter part of December or the first of January, varying with different seasons And h
and all kil

And yet this is the witness to prove in another place they have a winter
: : to an end,

habital over there: :
sibly exter

Now, @

ter, stimu

\ When easterly winds prevail with much snow they keep well off shore, and do

not make their appearance in great numbers before the middle of February or the

first of March. Last winter was very mild, with but little snow, but the prevailing .

winds, which were south and south-west were exceedingly violent, prevenling sea- more this

ling-schooners from doing much hunting. The mildness of temperature, however, took his «

\\»|lh the direc |1-ll{.H| the prevailing winds, drove the seals toward the coast in incre- (ase al pa

dible numbers. They gradually work up the coast towards Queen Charlotte Island, o
ore, S

- fore, 1 suj

We sec

he is a n¢
page 390

made a st

when the larger portion of the herds move along the Alaskan coast toward Unimak
Pass and olher western openings into Behring Sea. A\ portion of the, seals, how
ever pass into Dixon’s Entrance, north of Queen Charlotte Island, ahd into Cross
Sound and Cook’s Inlet, and do not go to Behring Sea, but have their young on the
innumerable islands, fiords, and bays in Southern Alaska and British Columbia.
These seals are seen in these waters all summer, at the same time as the breeding

on the rookeries of the Pribilof Islands, and are killed by Indians and the skins The obs

sold to dealers the immedi
e e

Then there is a reference to a writer in the London ** Times ', and That is

the style of that writer shows that the writer of that letter in the London Senato
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““ Times " is most probably Judge James G. Swan, and he contkibutes

another fact that will be new to us

It is cruel and unsportsmanlike. The animals have no chance for their lives,
but are slaughtered like sheep in the shambles. A poretfon of the herd is separated
from the main body by a party of men armed with clubs.

- and it describes the driving.

These slaughters are carried on until the number of skins required are secured.
Latterly the seals seem to have an instinct that there is something wrong, as the
squads driven into the sand-hills never return, only the stench from the slaughter
coming down to the beach when the land breeze blows

These are the ones the virilily of which is destroyed with reference to
their going back to the water after having been driven, but you see they
do nol come back at all; they give up the ghost.

They are satisfied thal there is something wrong, and thereupon they
give up the attempt to live any longer.

Then there are some other facts :

Of the migratory habits of far-seals but little has hitherto been made known,
for those who have had the information to give have had an interest directly oppo-
sed to imparting the truth. Hence the fallacious assertion has been made and
stoutly maintained by the monopolists and their mendacious hirelings that all the
fur-seals of the North Pacific Ocean congregated on the rookeries of the islands of
the Pribilof group, and if they are allowed to be killed by the poachers and pirates,
whom the general public know as honest, industrious, energetic fishermen and
hunters the fur-seal will become extinet, and Miss Flora Mc Flimsey will have
nothing to wear. poor girl! But the scientific investigations of the United States’
and Royal Commissions, and particularly the latter, who have made the migrations
of the seals a special study, will show that the habits of all migratory animals, both

birds and beasts, are governed by natural laws

And he goes on with a long argument in favour of pelagic sealing,
‘|||1| all I\IHIII'_‘ on the Islands H\l!'ﬂ to be ~|A|Hn'vl. and this Illu[lupnl\ come
to an end, and the business of killing seals in the sea, which cannot pos
sibly exterminate them, ought to be encouraged.

Now, one more reference, and I will leave that subject. General Fos-
ter, stimulated by this literature, I suppose, and finding out how much
more this gentleman knew than anybody else on the subject of seal-life
took his depositions; and we have that in the United State’s Counter
Case at page £76. This is the last deliverance of Judge Swan, and, there
fore, | suppose it embodies most of his mature views

We see, among other things where he gets his judicial title. He says

he is a notary public, and his occupation is that of a lawyer, and at

page 390 he says in 1880 at the request of the lale Professor Baird he

made a study, and made a report, and now he says :

The observations upon which these reports are based were mostly confined to

the immediate vicinity of Cape Fattery?

That is near the City of Port Townsend

Senator Morgan Itis al the éntrance to the Straits of Fuca
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Mr Phelps. ;— These observations about the extraordinary migralory

characler of WM® fur-seal, as to where they come from and where they

wenl to, were confined (o Cape I“il“l'l'.\,

L had at that time no opportunity for extended enquiry as to the pelagic habils
of the animals. The natural history of the seal herd of the Pribilof Islands, when
; upon or in the immediate vicinily of the land, had been minutely, and I have no
doubt accurately, described by H. W. Elliott in his monograph published in 1875

: There had been up to that date no series of observations nor good evidence on
which to base the hypothesis that the Pribilof herd and the large mass of seals an

nually seen on the latitude of Cape Faltery were identical. On the contrary there

seemed to be many evidences that some other rookeries that than those of the Pri
n, or British Co

bilof Islands were located al some point on the Oregon Washingl

lumbia coast. Young seals were occasionally found by the Indians upog or near

the beaches, and pregnant females were often captured by them so lfeavy with

pup, and apparently so near their full term of pregnancy, as to warran( the belief

that the young must be cither born in the walter, upon bunches of kelp, or upon the

! rocks and beaches on or near the coasl Young seals were often brought to the

Indian villages.

and so forth.

Then :

In recent years it has been- demonstrated by the large catches obtained ofl the

coast hy pelagic hunters, and by the testimony of a great number of people whose

attention has been directed o the malter, that the herd of seals, of which we saw

only a very limited portion from the Neah Bay station, is a very large one; and it

/ now seems beyond a doubt that the comparatively few authentic cases in which

pups were seen upon or in the vicinity of the coast were anomalous, for it is rea

sonable to suppose that in so large a mass of pregnant females an occasional one

would be prematurely overtaken whith the pains of parturition, and that the

offspring brought forth

and so on

Fhen I go to the bottom of the page. A good deal of thisstuff I do nol

care lo read

In the light of investigation and research had since the date of my observations

the most of which were made more than ten years ago, | am satisfied that the mass

of the herd from which the British Columbia or Victoria catch is obtained are born

neither in the water nor upon the land in the vicinity where they are caught; and

it appears most probable from the routes upon which they are followed, and the

location in which they are found by pelagic hunters between March and August,

that they originate in, migrate from, and annually return to Behring Sea

It has been stated in print that I said 1 had secn pups born on the kelp in the

watel This is a gross misrepresentation. 1 merely said that it had been witness

ed, and quoted as my authority,

and he then speaks of the way in which pelagic sealing had been carried

on by the Indians formerly with canoes and spears.

Now, pelagic seal hunting is carried on in quite a differcnt manner Numerous

expeditions are fitted out in well equipped vessels, some of them under both steam

and sail, manned by whites and Indians, and armed with guns and spears. 1 am

informed and believe that the herd has greatly decreased within the last two or three

years, and that if pelagic sealing is not soon checked the herd will be driven hither

and thither and so decimated as to render it commercially valueless

and so on.
This woi
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and so on.
This would be a great wrong to the Indians,
and so forth. ~ And then the last paragraph of his deposition

I believe that in order to preserve the rookeries upon the Islands, and build
them up to their former productiveness, it is only necessary to restrict pelagic seal
hunting to the coast south of 54° 40" and confine it to the use of the primitive
methods formerly employed by the natives

Now this time, that would seem o have been wasted, has perhaps
nol been unprofitably spent in finding out how much his very principal

witness of the BrilislkCommissioners knew about this subject; how many

beliefs he had in respdet of the seals that now we see are absolutely
( ]

untrue, how entirely he \has got over it all and come round now to the
ground that we have takgn, — what the difference is between him and

Mx Elliott, and above all how easy this business of laking up ex parte tes-

timonyamong sealers and Indians facts in regard to the hgbit of the proving

seal which he now himself admits do nolexist at ail. 1t is largely upon
the the testimony of this gentleman, not entirely but largely, and others of
10se : the same sort that this theory of [he winter habitat depends. 1 will only
“[‘“ 3 say that while it is not supported by any evidence that can be called evi-
wd it
hich

rea

dence, it would not be supported if everything aside from what Judge
Swan onee said and does not now say was absolulely true, — I cannot take
time to reall all this stufl; but I commend it to the consideration of the
Tribunal. [ will ask vou to read whatis the information (it is not evi-
dence) that the Commissioners say they rely on in announcing as a fixed
fact this theory of the winter habitat; and then I must ask you to conlrast

) not that with the great bulk of the evidence which shows to where the migra-

tion of these animals runs, and that it goes as far south as San Fran-

cisco and then moves up to the north beyond that.
‘“‘HH So that the theory of any winter habitat even in the water, it being
t;l.‘w|||| "lllll'|‘l|1‘4i |I|.|| l'l»‘\ never go on ~|lnll' s l‘nﬁl'l‘l} o'\|>ln||n‘||. illltl ill ;lllll”h‘l'
and hranch of the case in showing on this subject of Regulations when the
d the

seals are taken in particular months, we shall be able to show from actual
gust,

ohservation, from sealing and other vessels, just where the seals are al
n the any period of the year.

ness i Now Lhere is only one other topic on these questions of facl which |
have to allude to quite briefly. 1 have slated two particulars in which

swiad it was attempled by the Commissioners to some exienl lo impinge upon
| (. ] B

the great facts that we have claimed lo be true, and I think I may say,
proved to be true in respect of the resort of the seals to the Pribilof
rous
' Islands.
leam - X . . i abi ¥
I am Ihe first was the commingling; the second was the winler habital, of
three which nothing has been said by my learned friends, because they percei

lither ved it was opposed to all evidence in the case and couldnot be sustained It
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There is an attempt upon which a good deal of testimony has been expen-
ded, that is to say, a considerable number of witnesses have been exami-
ned, butupon which nothing has been said by my learned friends, though
they allude to it as a fact in the Case, and evidently rely upon this evi-
dence, and thatis, the impregnation of these seals has taken place to some
small extent, or rather may have laken place to some small extent in the
waler.

Now to save time and avoid running through evidence of that sort,
I have pul some observations upon it with reference to testimony, upon
paper, which, with your permission, I will hand up and | have given copies
Itl‘lll) learned friends. 1t embodies nothing at all except what I should
say if it was a subject that I cared to discuss at length. There is
nothing in it except reference to evidence and the heads of suggestions
that I should have intended to make.

Bir Charles Russell. — Looking at its subject matter and my learned
friend having been good enough to show us a copy of this, we do not
object to its being handed in.

Mr Phepls. No, I told mylearned friend what I would read with re-
ference to it.

The President. — We quite appreciate the propriety of that mea-
sure.
Mr Phelps. — Now | will indulge in one or two general observations

and leave the rest (o the contents of this printedtable. In the first place
that theory is complelely disproved in my apprehension by the fact that
il contravenes the grave dominaling fact of these animals life, which dis-
tinguishesit from all other animals that, so far as [ know, ever was known ;
the leading fact, as | have said, the dominating fact, in the life of the
seal on the Pribilof Islands has been so clearly explained thatitis nol the
subject of any dispute

Now, this theory is entirely opposed to that, and would render that
an absurdity and an impossibility. In the next place, it is completely
disproved by the period of the year in which the young of this animal are
produced, and about which there is absolutely no conflict in the evidence.
The period of gestation is stated by all on both sides to be about 12
months, undoubtedly lunar months, which I believe is usual with such
animals.  The time when the young are produced and born on the Is
lands is not the subject of dispute Consequently this theory is comple-
tely disproved by that, because it musl be apparent that what is referred
to occurs on the Islands.  Then when you come to analyse the testimony
in support of it, it absolutely disappears into thin air: there is really noth-
ing of it.

Now, Sir, that brings me o the end of one principal topic in this case
that is to say. in analysing the right of the United States, as vyou wil]
I"lll!'”l'l"l', | have before tl]u'l\n‘(l we are not called upon to do it the
question is what is 7eir right to work this destruction and this injury?

The burden of the justification is upon them. But as this has been gone
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into, and we have no occasion to shrink from it, I have thus far endea-
voured Lo consider the title that we,should have to these seals under the
general principles of municipal law if instead of the United States 6o
vernment we were merely a Corporation, if you please, who have become
the proprietors of these islands and stood in the same situation that the
States’Government now do I shall proceed on the next hearing to take
a larger view of that subject — thus far | have confined mysell, as you
will remember, to the principles of municipal law that would have operat-
ed in our favour if we had been a private party asserting a right of private
properly, and I have tried to point out that upon these great facts undis
puted except so far as the three minor particulars that I have discussed (o
day are concerned, and not dispated successfully I think | am warranted
in saying in those particulars, upon those facts, we have a right of pro-
perly in this herd of animals where they are situated, and as they are
situated ; in view of the husbandry and industry established in respect of
them — in view of the control under which they were brought — the
animus revertendi, which causes them constantly to return them volon-
tarily to our control.

Let me refer to one point which, in passing over that part of the case,
for one moment escaped me. My friends enquire :  What have you
done?  Theysay: *“ Youhave done nothing except kill these animals
vou select them for killing ”.  We have, in the first place, by Act of
Congress, appropriated this territory and reserved it, which, otherwise,
the Government might occupy for other purposes or might make subject
to entry and sale as you know the lands of the Government of the
United Slates are; excepl when reserved for special purposes. By
special Act of Congress these islands are consecrated to the use of
these animals. They are under the Stalules of the United Stales, and,
by the superintendents of the United States, appointed by the Govern
ment, and paid by the Government, they are walched over and protected
from the extermination that would cerlainly come to them I'he
cruisers of the United States, surround the islands; and there we have
founded this valuable husbandry. [If we have not confined them more
closely it is not because we could not do so il we desired nothing
casier but because il would have been not merely useless, but preju
dicial to the animal

Now I asked a question the other day and I have only a word or two
to say about it now. Here are two elasses of animals wild animals —
valuable animals lo one class of which the law annexes properly so
long as the animus continues which returns the animal to the possession.
The animus revertendi is nothing in the world but an element of posses
sion il takes the place which, in domestic animals, entire confinement
takes. Itis a mere elementl. 1l helps il takes the place of the fence
or the-wall thal would restrain animals who, if so restrained, would perish

and lose their usefulness. There are other animals, and the distinctions

pointed out the other day, under which the law of England — probably-

249
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the law of other countries —applies a different rule because the conditions
are entirely different.

Now to which do these belong? What is the distinguishing fact on
which this legal principle attaches? That is the question. We have
seen that the animals are as diverse as they can be. They belong
to every species of animals. We have seen that the confinement is
as different as the animals themselves. What is the principle? It will
be found in these English cases that were ciled by my associate Mr Carter
in the opening, and in the principles in the. cases of the deer. What is
it? It is the establishment of the husbandry — the industry — which
means, in the first place, care, pains, protection, expenditure of money, on
the part of the proprietor which oblains the product for himself, and for
the world, without which the animal would perish. That is what it is.
There is the criterion. That the animus revertendi so lill';(']»\"!‘llh&l‘\' into
it is because it is so commonly the case that without the animus revertend:
it is not subject to any custody that would make it useful — that if you
shut it up in the yard or in the building you have destroyed it. It is
the husbandry — the industry; and when these cases [in respect of the
deer which havebeen so often alluded to, where the question was whether
they went with the frechold, or whether they were personal property,
the question was the same thigg over again in another from — whether
they were distrainable for ren{ (which only personal properly I believe
is, in England), or whether in the other case, they passed to the heir, or
went to the executor upon the title?

That is the great leading fact that llix“ll;.’ll.i\h!‘» those from the wild
deer of Scotland or the wild deer of America? It was the husbandry that
was founded and maintained by taking such possession as the nature of
the animal admitted of; and I respectfully say that there is no case in the
range of the law where Lhose facts have not operated in municipal law,
without going to the larger field 1 shall try to enter into tomorrow — there
is no case where a right of property has not been deduced and protected
by the law; and when vou find on the other hand the cases of the wild
game that aré put in the other class, you find animals which are the
subject of sport where the animus revertendi cannot be identified where
the animal, when he goes abroad and goes on to the neighbour’s land,
gets from that neighbour exactly what he gets at home, so [ have no
more right to say that the pheasant or partridge that goes from my eslate
to the estate of my friend owes anything more to me than he owes to him.

The conditions are entirely different. Now when you come to apply
those considerations to the case of thefur-seal it will be found thatin every
respect and particular the case is much stronger than that of any wild
animal to which a properly was ever altached in the world in any sys-
tem of law that I know of. You see their greal intelligence. You
see that Lhis soil is not merely a casual place which they could exchange
for another to-morrow, but is necessary for their existence. You see that

this animus revertendi which constitutes a part, and but a part of our
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possession, is continued and virtually created by the care and protection

that they receive; and you see the husbandry which the proprietors — it

is the Government in this case — have built up and maintained without
which there would be no such animal for them or for the world.
If it is convenient for you to stop here, Sir, I will continue my argu-

ment to-morrow.

The Tribunal there upon adjourned totill Wednesday, the 28th June,
1893. at 11 30 a m.




FORTY SIXTH DAY. JUNE 28 1893.

Mr Phelps. I have thus far, Sir, as the Tribunal will have perceived,
dealt with the question of right in his case as it would have arisen if these
1slands had been the property not of a Government but of an individual or
a corporation I have considered the question upon those grounds of mu-
nicipal law, universal municipal law as far as | know, certainly the muni-
cipal law of England and America that would have been applicable to a
case of that Kind if this were an individual or corporation asking for pro
tection against the destruction of the seal herd. [ come now to lake a
different view, a larger view perhaps, of the question upon the principles
of whal may be properly called international law, principles that have
become a part of inlernational law, in the first place because they are
right, in the next place because they are necessary, and finally because
they have been adopted by the usage and custom and praclice of nalions
in all parts of the world in respeet to all the varieties of property of this
class, until we are entitled to say that, right or wrong, it has entered into
and become recognized as a part of what is known as international law.
And slill at the riskof repetition, | mean at the risk of unnecessary repe
tition, lel me recur again lo the observations that I made in the oulsel
and which I desire to keep conslantly in view and subject to which I hope
everything that I say upon this subject will be understood, that is that it
is not for the United States to make out a property or a right; it is for
those who propose Lo conlinue conduct that we complain of to establish
the justification for it, and, in establishing that justification, the analysis
i< for them, if any analysis is necessary, and notfor us.

Now on this branch of the case my proposition is this: That where
anv marine or semi-marine animal, valuable, not inexhaustible, is atta
ched, and becomes appurtenant to, a marine lerritory, 18 there made the
basis of a valuable industey by the nation to which that territory belongs,
is protected by its laws and by its care from the exterminalion that would
otherwise overlake il, so as lo give lo commerce, and to the world, its
product as well as the profits of the industry to the pation orits subjects,
it becomes the properly of such nation within the definition of the lerm

properly " which I have once attempted to give, even though its habi-
tat (as it is called) may extend outside of whal is usually known as the
strict territorial three-mile or cannon shot limit, partially, entirely or tem-
porarily from time to lime, provided, always (hat if il is lemporary —
that if there is a passage of the animal in and out il is accompanied by
such an animus revertendi, which we have before spoken of, as ensures ils

return and prevents its departure working a forfeiture of the title. We
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claim that this rule is eslablished in the first place on authority so far as
the words of writers of acknowledged authority can be regarded a such.
We claim that itis established by principle upon sound reason that it is

necessary Lo the continued existence in this wotld of any such property

that under the protection of that rale all l||l}’|x1'npv|'f_\ of that sort that

remains in the world has been saved and is held to day — that where-
everil has been omitted to beasserted that product has perished and gone.

In the United States’” Argument, page 134, there are one or two cila-
tions which as they are brief, and express my idea better than I can ex-
press it myself, perhaps vou will pardon me for reading. Puffendorf, in

his law of Nature and Nations, has this language :

As for fishing, though it hath much more abundant subject in the sea than in
lakes or rivers, yel 'tis manifest that it may in part be exhausted, and that if all
nations should desire such right and liberty near the coast of any particular coun-
try, that country must be very much prejudiced in this respect; especially since 'tis
very usual that some particular kind of fish, or perhaps some more precious com-
modity, as pearls, coral, amber, or the like, are to be found only in one part of the
sea, and that of no considerable extent. In this case there is no reason why the
borderers should not rather challenge to themselves this happiness of a wealthy

shore or sea than those who are seated at a distance from it

It is very apparent that that language refers (o that portion of the sea
which is outside of the strict territorial line, because inside of that line it
has never been maintlained, that | know of, in the world that the exclusive
right of pursuing any kind, of property that isto be found in the waler,
or in ”Il‘ sea, IH'IHIIL~ lo ”I" sea |'||‘Il has not |H‘|'|l (]Il"~1|4'llt'1| silis
not questioned here by my learned friends. This language applies to
those adjacent seas still washing the shores of the nation in which a pro
duct of that kind is found, which would be destroved if it were thrown
open to the world without protection, and, as the author says, a litle to
which may well be asserted by the nation to which it properly belongs

Another citation is from Valtel, and perhaps there is no other among
the many great and admirable authors on the subject of international law
that the world has the benefit of, that is more universally recognized as
sound, durable anthority.  His work wriltenata comparatively early dale,
hefore most of those that are now exlant, still retains its original authorily,
is still quoted, and (his very passage is cited by my learned friends in

the printed argument on their side

I'he various uses of the sea near the coasts render it very susceplible of property
It furnishes fish, shells, pearls, amber, etc.: now iaall these respects its use is not
inexhaustible.  Wherefore, the nation to whom the coasts belong may appropriate
to themselves, and convert to their own profit, an advantage which nature has so
placed within their reach as to enable them convenie ntly to take possession of it,*
in the same manner as they possess themselves of the dominion of the land they
inhabit.  Who can doubt that the pearl fisheries of Bahrem and Ceylon may law
fully beconte property? And though, where the calching of fish is the only object,
the fishery appears less liable to bé exhausted, yet if a nation have on their coasts
a particular fishery of a profitable nature, and of whic h they may become masters,
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shall they not be permitted to appropriate to themselves that bounteous gift of
nature as an appendage to the country they possess, and o reserve (o themselves
| the great advantages which their commerce may thence derive, in case there be a
sufficient abundance of fish to furnish the neighbouring nations?

Then citing from another section of the same author, not reading il
conlinuously

A nation may appropriate to herself those things of which the free and common
use would be prejudicial or dangerous to her. This is a second reason

he has before given the first.

— for which governments extend their dominion over the sea along their coasts, as
far as they are able to protect their right

That passage will be found more frequently quoted by writers on the

subject of international law, by jurists, in diplomatic correspondence,
‘ than perhaps any other passage that can be found inany other writer, and
| quoted with approbation, never questioned that 1 know of; and what is
the purport of it?

Here again the author is not speaking of this cannon shot limit, this
three-mile limit — there is no question about that at all ; he is speaking
of that sort of marine properly exlending even to fish, in which specifi-
cally mobody ever claimed a property, in the specific animal that I know
of — an animal that has no animus revertendi, who is not capable of being
shut up until after it is caught, when it dies, which is absolutely free —
even as Lo fish, carrying the proposition much further than we have any
occasion lo carry it here.

The President. — Do not you think he means fishery rather than the
fish.

Mr Phelps. — Quile so, Sir, | was about to mention that the right
of fishing, whether as to the individual salmon or markerel, or whalever

it may be.

The President \ distinet right of property
Lord Hannen I must beg your pardon, Mr Phelps, but I confess 1

have read and understood that passage to refer only to the three-mile

limit, because he says :

\ nation may appropriate to hersell these things of which the free and common
use would be prejudicial or dangerous to her. This is a second reason for which
Governments extend their dominion over the sea along their coasts as far as they

are able to protect their right

I understood that to be a reference to the theory that il is as far es a
cannon shot would go.

Mr Phelps I do not g0 understand it.

Marquis Venosta. — | remember (hat Valtel, after expressingsthe
considerations you have cited, concludes by adopting the well-kntown
maxim of Bynkershock terra dominium finitur ///‘///////m' :/w.m/ wm vis,

or, in other words, the rule of the cannon shot. Do you not think that
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the citation you have read is in connection with that conclusion? It is an
elucidation I ask you for.

Mr Phelps. — Well, I do not remember that passage, Sir.

Marquis Venosta. — You do not think that these consideralions have
a direct reférence to that conclusion. It is the same as the sentiment
that Lord Hannen has "‘W“"I-

Mr Phelps. I do not, Sir, with great submission, and I think | can
show immedialely it is not so. The very illustration that Vattel employs
in this passage in respect of the pearl fisheries which extend 20 odd
miles into the sea, show what he is thinking of, and the context of the
book shows thal he is not merely affirming there the truism — I have not
the author — I read from this argument, but [ will refer to it again he
is nol there merely aftfirming what had become the truism of the line of
sea over which a nalion is authorized for many purposes lo extend its
territorial dominion : it requires very few words to affirm that and no
reasoning Lo support it. He is referring Lo the product, to the article of
the industry, not to the precise limit of the sea in which il is conlained,
and | understand his proposition, though I may misunderstand it, of
course, lo be that where such a marine product which he relers to, not
only to the pearl fishery, bul to fisheries in general — where it is in the
adjacent waters, where it appertains to the terrilory, where it is not inex-
haustible would perish if it were not protected, the property is in the
industry, in the fishery, as the suggested, not in the specific animal by
which he does nol mean that he could follow that animal ofl iato a
distant sea and assert the property over him that he would over a domestic
animal — over his horse or his ox, but the property in the indusltry.

Bir Charles Russell. — May | interpose,if it is nol inconvenient o my
learned friend ?

Mr Phelps Cerlainly

Sir Charles Russell. — | have the book here, and it will be found,
with reference to the book, hejs dealing with the question of the circums
tances under which dominion may be extended.

Mr Phelps. Yes

Sir Charles Rus:ell. There is no question of property; but domi
nion may be extended, and he justifies that with relation to the line of
defence. He goes on in the very nexl passage 1'(\”11\\“1; to show how far
this possession may exlend; and then he proceeds to justify the extra
territorial limit of a cerlain margin of the sea.

Mr Justice Harlan. But when he refers to the Fisheries of Ceylon,
do you think he means to say that property only within the territorial
waler, but no properly in the fishery outside?

Sir Charles Russell. — No; he then dealing \)/.ilh a different malter
altogether, that you may acquire by possession; aind Ahe case he puts is

dominion in that spot, in that place, itis clear fyoin the context. The

passages are not together, and they are notin the same connection.

Mr Phelps. — They are succeeding sections
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Sir Charles Russell. — He is showing how far this possession may
extend ; and then he proceeds to discuss the limits referring Lo the old
ideas of extended jurisdiction. In that paragraph 289, he refers to the
limitation of cannon shot. ¢

Senator Morgan. — Sir Charles, as lo the properly oulside the three-
mile limit, I undertand you lo insist that the Author refers to the doctrine
of acquisition by prescription?

8ir Charles Russell. Partly that, I do not say wholly that, but pos-
session.

Mr Phelps. — | am very much obliged to my learned friend for re
minding me of what had escaped me for the moment. There is another
passage from this author to be ciled in another part of my argument which
shows that my construction of his language is right. It does not depend
merely on the illustration he employs, which shows very plainly that he
is not proceeding on the ground of a three-mile limit. Within the three-
mile line, anything that can be taken out of the waler belongs exclusively
to the nation; nobody denies that.

Bir Charles Russell. Well, we do not admit that in that sense al
all.  We say that there is the exclusive right to take it, not that the pro-
perty belongs to the nation.

Mr Phelps. Did I say ** the properly belongs lo the nation”? |
did nol mean to say thatin that sense of properly belongs. The exclu-
sive right, if my learned friend likes that expression belter, and it is,
perhaps, the more correct expression, within the three mile limit of a
nation to lake out of the sea anything that is worth taking, no maller
what it is, is just as complete as ils exclusive right to take similar pro-
perly on its soil. | take it there is no question about that. Whalt, then,
is the necessily for this eminent author going further than that in the
assertion that he makes about these rights?  When he has said that
wilhin the territorial limit the right is exclusive, he has said everything
He does not sav that at all.  He says that nalions may challenge to them
selves the right to appropriate properly of this kind which, as he says,
appertains (if T give fiis words correctly, that is the substance of il), and
that their right becomes as extensive as the necessilies of the hushandry
of this marine or semi-marine producl extend; and, as I shall show, that
is the usage thal has obtained everywhere, withoyt it, this would be non
sense '

If you write in to what Vattel has said there ‘the limitation *‘ provided
alwavs and that is what is suggested as thelexplanation lo wrile
al the bottom of this passage : provided alwavs that this product or fishery,
or whatever it may be, can be availed of within three miles of the coasl
if that is not sufficient as in nine cases out of ten, and indeed 99 out of
100 it is insufficient then this rightthat he has set forth so fully comes
to an end, and if it is sufficient he has only affirmed 1 all this language
what nobody at all denies and which might be stated if he had occasion to

state it in a single line,
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Sir Charles Russell. — He is writing at the end of the last century,
in 1797.

Mr Phelps. — If that is a question in dispule, we were aware of the
date of Vattel's wriling, and | presume the Tribunal also were. If my
learned friend means Lo assert that Vattel does nol support my view (hat

is one thing. If he asserts that Vattel is not authority when he stated

that, that is another thing
8ir Charles Russell. No, I referred to the date, because the limita-

tion of the territorial jurisdiction was nol then fixed as it g now
d &

Mr Phelps. — It was fixed and there was some limilalion.

Senator Morgan, And il is nol fixed now.

Mr Phelps. — No as I shall show presently by the English decisions,
bul we must take one thing at a lime.

If it be said that Vattel wrole too early to be authority, that will dis-
pose of this citalion; that is a point on which I have nothing to say. If it
be that he, in using this language, meant only to assert that the exclu-
sive right lo take property oul of the sea, within the limit assigned to
the territorial jurisdiction, was enjoyed, then I say, with very greal res-
pect, hislanguage is completely misunderstood. Another section, which
will be found on page 148 of the United States’ Argument, shows that
plainly enough. That is section 289 which is the section immediately
following the two from which | have read. Those I have read are sec-
tions 287, a part of 288, and this is 289, or an extract from it. 1 do
not assert that it is the whole, because | do not know without reference
lo the lmul\.

It is not easy todetermine to what distance the nation may extend its rights over
the sea by which it is surrounded Each state may on this head make what
regulation it pleases so far as respects the transactions of the citizens with each
other, or their concerns with the sovereign: but, between nation and nation, all that
can reasonably be said is that in general the dominion of the state over the nei-
ghbouring seas extends as far as her safety renders it necessary, and her power is
able to assert it

\nd in thul connection | should like to read what Chancellor Kent
SAVS.

Sir Charles Russell. But then Vattel goes on to say in the same

passage Lhal he refers to the cannon-shol.

Mr Phelps. — If vau will give me the book I will read it.

8ir Charles Russell. — No, | beg your pardon for interrupting you

Mr Phelps. It is no embarrassment, and I will read anything that
is desired.

Bir Charles Russell. — No, I do not wish that

Mr Phelps. I regret that I read these citations from where they had
been taken, without bringing in the volume, as 1 might have done, but
if there is anything further I will recur to this subject again.

Then Chancellor Kent says in his First Commentaries, al page 29

It is difficult to draw any precise or determinate conclusion amidst the variety
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of opinions as to the distance to which a state may lawfully extend its exclusive
| dominion over the sea adjoining its territories and beyond those portions.of the sea
which are embraced by harbours, gulfs, bays, and estuaries,and over which its juris
diction unquestionably extends. All that can reasonably be asserted is, that the
dominion of the sovereign of the shore over the contiguous sea extends as far as is

requisite for its safety and for some lawful end.

It is pretty clear that Chancellor Kent is not talking about the three-

mile limit there, because the very suggestion with which he starts is,
how far beyond the territorial dominion may a nation extend its powers:
and he answers that question by saying, over the contiguous sea, the sea
that washes its coast, as far as is requisite for its safety and for some
lawful end.
g And he says in another connexion thal being from page 29 of his

{ commenlaries, and this is on page 31

And states may exercise a more qualified jurisdiction over the seas near their

coast for more than the three (or five) mile limit for fiscal and defensive purposes
I \ Both Great Britain and the United States have prohibited the transhipment within
four leagues of their coast of foreign goods without payment of duties

| That is out of place. I shall come to that subject later on. I only
refer to those in connexion with what Vattel has said, and I respectfully
insist that both these authors, Puffendorf and Vattel intend to assert and
do asserl the right of the nation Lo extend its dominion over properly of
that sortaltached to its terrilory in some way in the contiguous sea, which
is made the basis of an important induslry just as far as is necessary (o
protectthat, and whether that falls outside of the three-mile line ; whether
indeed, as in the case of the pearl fishery, it all fallsout of the three-mile
line or whether it is property that is part of the time within the three-mile
line or part of the time without it, it all comes in under the general prin

ciple, the necessary prineiple, without which I have said there would be
no such property to quarrel over \s my friend suggests to me, both
writers make a cardinal conditlion of the exhaustibility of this product,
distinguishing such a product as this from those general fisheries that are
there, as far as we know, in the administration of human affairs inex

haustible or practically inexhaustible.

Then there is a passage from Valin, a French writer, which is cited al
page 188, wiich may usefully enough be referred to in this connection,
though it is suggested for another purpose. When we come to discuss
the question of the Newfoundland Fisheries that have been spoken of be
fore in this argument, it will be seen that this passage from Vattel that
I have quoted was quoted in that discussion as giving lo Great Britain the
exclusive control over those fisheries extending very, very far out into
the ocean in all directions from the coast. It is in that connection thal
this from Valin is quoted

\s to the right of fishing upon the bank of Newfoundland, as that island which
is as it were the seat of this fishery then belonged to France, it was so held by the
French that other nations could naturally fish there only by virtue of the treaties.

How fa

I'his has
made to the
cession, mad
foundland, i

It will |
the constru
('ilwl in sin
merely ass
oulside of
tive of that
conditions

Now wh
descriplion
world as th
where that
The necess
husbandry
and protect
make il val
it it is ulllj
can. If it
ill every ol
semi-marin
nalional lay
of that kin«

_\u\\ i~ 1
in the exha
orally, whi
anything o
that has de
exist? Ist
in properly
tection lerm
cified distar
of being cite
is a man ol
\merica, w
(‘HII\i\(t'XI‘ (
the case fro
He is an a
point of int

|m‘ml in the

.ir‘vllll'w| |

thing aboul

whether his



- 1981
How far out that was we shall see when I comé to deal with the subject.

This has since changed by means of the cession of the island of Newfoundland
made to the English by the treaty of Utrecht; but Louis XIV, at the time of tHat
ession, made an express reservation of the right of fishing upon the bank of New
foundland, in favor of the French as before.

It will be seen, as the context, I think, is read from this book, from
the construction that has been put upon this many times when it has been
cited in similar controversies, that Vattel never has been understood as
merely assuming that the nation had a cerlain territorial jurisdiction
oulside of the land, which nobody denies, but he asserts that irrespec-
tive of that it may exercise a control over this sort of product under those
conditions and under those circumstances.

Now what would be the consequence if the rule was otherwise, if this
description of property everywhere was held to be open to the whole
world as these seals are claimed to be open? What has been the resull
where that has taken place, and what must necessarily be Lhe result?
The necessary result is extermination. It is only the nation that has a
husbandry established that has in the first place the means of regulating

and protecting, and in the second place has made use of the product to

.
make il valuable — it is only that nation that has any interest in protecting

il; it is only that nation that can protectit. If they cannot, nobody else
can. If it is thrown open lo the world , then the history of the seals
in every other part of the world would be the history of all marine or
semi-marine products, and we come to the conclusion that the inter-
national law on that subject is one that throws over to the world products
of that kind in such a way that they must inevitably be destroyed

Now is there any authorily the other way? Have my learned friends
in the exhaustive and very able argument of this case, both in writing and
orally, which the Tribunal have had the advantage of hearing, produced
anything on the other side? 1< there some wriler on internalional law
that has declared somewhere, in the same sense that this right does not
exist? Is there any wriler or any Courl which can be found to assert that
in properly situate like this to which Vattel refers there, the right of pro
tection lerminates at three miles or al a cannon shol or at any other spe

’ Why ves, there are jurists who have had the high honour

cified distance?
of being cited by the most distinguished counsel of a great nation — there
is a man of the name of Robert Rayner who wriles for the newspapers in
America, who is brought forward as one of these jurists, who has bheen a
4’<bll~i~(w'llf l'llil”llﬂl?ll to the extent of his capad ||} of the British side of
the case from the beginning on every single point that has been discussed

He is an authority for my learned friends, not only on this important
point of international law, but on every other question that has been pro

posed in the course of this dispule. What his motives are may be con

jectured. 1 do nol know anything about them and I do not know any-
thing about him. He is nol a lawyer, and who and what he is and

whether his name is a nom de plume or not, 1 do not know.
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There was a very celebraled English Judge who, in one of his judg
ments, declared that reading and writing came by nature; if he had lived
a little later he would have added ‘“ international law” to the calegory.
That is a subject on which a greal many people are able lo enlighten the
world without having had the advanlage of any previous education.
Problems thal occasion grave difficulties to great lawyers and judges, they
are able to dispose of in a veryshorl time. Then there isanother young
gentleman named who has wrilten an argument and printed it to the same
effect. 1 am told that he belongs to the New-York Bar, and praclises as
a lawyer there. I have not the pleasure of knowing him; bul he has
wrilten an argument. Well, they are about as much authority, 1 was
going to say though they are really of course not so much authority as
the arguments of my learned friends; the difference being that the argu
ments of mylearned friends come from gentlemen eminently qualified to
make them instead of from those who do nol enjoy such qualification.
Fhen it is said my friend, President Angell, of the University of Michi
gan, who is the President of that Universily and a gentleman of very
high standing, in a magazine arlicle has said the same thing, that we
have no such right.  Well, President Angellis not a lawyer, and has had
no opportunily to see the United States’ Case and on what ground we put
it, or what the facts are. | should be very willing, with those additional
advantages, to submil this Case to his judgment. He would frankly say
probably, if he were enquired of, that this was a casual, superficial ex
pression upon a subject he had not examined and with which he was not
familiar and in which he had assumed as true what had been so largely
claimed on the part of Canada al least, if not of Greal Britain. If we were
going into pamphlel literature on this subject, | would rather commend an
Article that has more recently appeared from Mr Tracey, a very eminent
lawyer, in the ** North American Review”, which I have seen since |
came here; and an Article by Mr Slater in the ** Nineteenth Century’
one of the most eminent of British Naturalists, which came out pending
my learned [riends’ argument on the other side. If these are the sourges
to which we are to go, | think the weight of the Magazine literature will

be found to be as much

inst my learned friends as authorithies of a
higher characler With that c\rv[nliu‘l. if we have misread Vattel and
Puffendorf, no other writer is produced to show it; no writer who has
put adifferent conslruction on those passages;no writer who has affirmed
the rule of law to be different from what we affirm it to be here. 1t is
to such sources as that, of whom it is not too much disrespecl Lo say
that they are quite beneath the attention of such a Tribunal as this on
such an occasion, that my learned friends have to go for what is called
authority

Now, it cannot be at this age of the world that in respect of properly
of this kind which the world contains in many scas, on many shores, the
question of the legal right of the nation to which it appertains to enjoy it

and protect it can be new. It may be new as applied to the seals, or
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may nol. It cannot be new in the sense in which Valtel and Puffendorf
discussed it. - Itcan be feund one way or the other, and if we are wrong,

cerlainly the learning and diligence of my learned friends must be able to

show il. 1ay perhaps have been observed by the members of the Tri-
howil. It may perhaps | I | 1 by Ul I fthe T

bunal that upon this discussion, upon which we have cited so much and,
in addition to that that I shall cited the opinion of a greatymany more
writers of authority from various nations, English, American, French,
Italian, Porluguese, German, — it cannol have escaped the notice of the
members of the Tribunal that my learned friends, in their exhaustive pre-
paralion of this subject and beller qualified than we are I am sure o ex-
plore thal learning, have brought you nothing but the lucubrations of
these young gentlemen in the United States, who, from some inducement
that is not known to us, have written arguments on thal side. If I have
overlooked anything, Ishall be happy to be reminded of it.

Now, as | remarked the other day, the title of a nation comes by
possession and assertion, where that possession and assertion does nol
controverl any right of another nation or any principle of international
law that is founded upon the rights of another nation. It is possession,
and assertion, and in every case, as it will be seen when we refer again to
that review of similar cases that was presented lo you by my Associale in
the opening, that is what the litle of the nations stood on. They requi-
red no conveyance from anybody. They made no Treaty with anybody.
In every case they stretched out the hand of the national power and took
|m~~w~sinll “!, ||||~ .Ull|4|t'|'ll‘ |b|‘m||ln'|, JIlltl |||'m'm‘<||'1l lo Illl\lmllll i‘ dllll im
prove it, and lo give lhe world as well as themselves the benelit of this
product.  That is what they did. If any nalion had a better right, that
step on the part of the nation that appropriated it would have been open
Lo question and would have been made the subject of controversy. 1If they
had appropriated what belonged to some-body else. their appropriation
would have been open to challenge, and would have been challenged. 1If,
on the other hand, they had appropriated only that which was the com-
mon properly of all mankind, still more would their appropriation have
been successfully resisted and challenged by those who had an interest in
doing it, who desired to avail themselves of their right to participate in
property that was common to mankind.  When the United States, there
fore, in appropriating this territory to the protection of the seals and in
founding this industry upon it, have so taken possession of it and asser-
ted the title on which the existence of this herd depends, the mowment it
s gone the seals are gone when ”Il‘.\ have done that, ||I<'1ll||'~l|ull is, what
right of mankind have they invaded, if they have invaded any? It is the
right of mankind (o exterminale that race of animals, because they
cannol participate in it on the sea without doing so. If it were possible
for the rest of the world to come and avail themselves of what is called
pelagic sealing of the product of this herd and not exterminate it off the
earth, then the argument of the other side would have the advantage of

being placed nol upon the right of extermination, bul upon a right of
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participation in what they say is open to all the world. But that is
impossible, as | shall show more clearly when | come (o deal with this
evidence. | assume it, for the purpose of my present argument, if the

world outside have any r

il in this business, to participate in it, it is a
right to exterminate it in a very shortspace of lime.

Now when the United Stales stretches oul its arm and takes posses
sion of this properly or this herd or this interest call it what you will

which appertains to their territory is produced there and would perish
without it — lakes care of it and protects it and founds this industry upon
it, asserts its title, then when hese individuals who challenge that come
forward and say they are assuming a litle lo whal belongs to the world,
they are shutting us oul from a participation of that sorl of benefil
which as a part of the freedom of the sea belongs to all mankind; ¢ 1
say?  What is it you propose to do? what do you want to do?  We
want lo take these seals as you have been laking them indiscriminately
in the water. Can you distinguish between sexes? No. Do you al
tempt Lo distinguish?  No, because it would be of no use. What is the
result of that? \\1“ the result of it \\UHIII be that before five vears the
seals would have perished off the earth. Now upon the proposition of
my learned friend, international law is on that side. International law
provides by a principle founded upon wrong and not upon right, enun
ciated now here, by no writer, applied in no other instance that we hear
of in the history of the world international law, this subtle cssence
that only exists for mischief and can be traced to no foundation of right,
steps in now and says we cannol assert our right to this property on the
part of the United States Government. It is the right of mankind to
exterminate ofl the face of the earth, and thercfore, if there is a little
knot of adventurers anywhere that desires lo embark in that business,
the Government must retire and extermination must take place

Now, | say that that stands upon no authority; it is justitied by no
writing in any book that would receive a moments’ atlention by lawver
or judge. It is nol that. It-is justified by no practice (hat “ever
prevailed; but is contradicted by all practice that ever prevailed; and
it rests upon nothing, no reason thal can be stated. * My learned
friend eriticised my Associate, Mr Carter, for saving that the right
of the Government to avail itself of this industry wlt"wlltL upon the
fact that they could so administer it as to preserve it for mankind, at the
same lime giving mankind and themselves the benefit of the product,
Why, that surprised my learned friends.  Their capacity for surprise is
large.  The motto of ** Nil admirar: " is not on their coat-of-arms; and
I have noticed sometimes that the surprise of my learned friends al Jro-
positions advanced was in the direct ratio of their inability to answer
them.  When a proposition is staled thal cannot be answered, ** Oh! ",
my learned friends say, “* Are we lo regard that as serious? Do vou
mean Lo persistin it after you have been informed in the British Counter

Case itis wrong.  \We pause fora reply . Well, being apprised, with

a sort.of
should ve
~iull\ l't'il
brother Ci
ground d
directly o
of the oth
The p
perly appe
adminisle
|n'|'lm| of
('i|r||‘~ of n
Inll'[iulh (
savs consl
of mankin
minalion.
Now, |
learned fr
so that we
to Robert
for the pr
told by n
pensable
way. In
and ask f
i1s, Sir, 1
|1|'u'm«lllu
sense of )
it after its
may be a:
is nothing
I don
rapidly of
world tha
situated,
by my As:
to repeal
well; but
said in re:
arguments
nl’ ”ll'\l‘ il
The fi
from 6 to
line. The
of the sho

throughou



1985

a sort. of audacily possibly that belongs to a younger country, that we
should venture to persist in it till we heard the answer (o it, that occa-
sions reiterated and additional surprise. Now, if you do nol like my
brother Carters’ reason, if that is not sufficient, what is there On what
ground does their proposition stand? Here are two propositions that are
directly opposed to each other; one of them must stand (o the exclusion
of the other. ——

The proposition on our side is that the nation to which such a pro-
perly appertains, where it belongs, and is produced and which can alone
administer it, and which has at labour and expense and through a long
period of time established that induslry, has a right to it by the prin
ciples of international law. Their proposition is that it belongs lo such
portions of mankind, 1083 people, | believe my brother Robinson
says constitute mankind in this case, — that it belongs to such portion
of mankind as want lo use this property in a way that is certain exter-
minalion.

Now, there is where we are al issue exactly? When we ask our
learned friends.  Has this unfortunately been established by authorily,
so that we are too late in establishing our proposition? We are referred
o Robert Rayner, and one or two persons of that sort. When we ask
for the practice and usage, which, in another part of this case, we are
told by my learned friend constitute international law and is indis-
pensable to it, you find the practice of the whole world is the other
way. In every case, when you get down to fundamental principles
and ask for the right on which it stands, what have they to say? It
is, Sir, | respectfully say, as | said in the outset, the slatement of this
proposition either to a legal mind or to a mind that is possessed of any
sense of juslice, — that is ils argiment, there is nothing to add to
it after its statement; the answer to it may be invited, the answer to it
may be asked for, and until that answer is forthcoming surely there
is nothing more to be said?

I do not propose in the review that)l am about to make somewhat
rapidly of the various instances, all the_ifstances /i the history of the
world that we know anything about of similar property similarily
‘”llllli‘ll. - to ~[N'I|tl a ._'It"ll xlt'.|| ol lime |n'1'.||l~|' ”|i~ ll.’h |)|'~‘I| |>I'4'\w'lllt'w|
by my Associate in the opening, and it cerlainly is nol necessary for me
to repeat what has been already said at the risk of not repealing it as
well; but T want to review tliem in order to give point (o what I have

said in respect to the arguments on the other side and in respect lo the

arguments on the other side and in respect to the practical application

of these induslries.

The first one is this one of the Ceylon Pearl Fisheries. They extend
from 6 to 21 miles from the shore, outside entirely of any jurisdictional
line. There is not an oyster, as far as  understand that is within 6 miles
of the shore. By various Statutes, and most just and proper Slatutes,

throughout a very long period of time ( | will not underlake to say how
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long, but it is said in the Brilish Argument ** from time immemorial, "’
and I presume that expression is correct, as it is ordinarily employed),
these Fisheries have been regulated and protected, and exclusively
enjoyed under the British Government or its Colonies. Not a pearl
oysler was ever taken there, so far as we have any reason to believe, by
any living man, except subject to=those Regulations, — not an instance
has been produced of any ~h}{f of any individual ever attempting to
interfere with thal. 4

Well now let. me ~lfi)|m~n- that some sharp American should fit oul a
fishing fleet, and go down there in the pursuance of the rights of mankind
and begin taking up those Oyslers in defiance of the regulations by which
alone they are protected from extermination in defiance of laws which
prevent British subjects at least (and we will see about that in a moment),
from interfering with the Oysters in a manner that is not perfectly consis-
tent with their protection as shown by experience and intelligence. Let
me imagine such a fleel going down there.  Well the Commander of this

expedition says:~ ** Aye, what are you proposing to do here ”? ** We

are proposing to take up pearl Oysters and we have come out to make a

profit 7. Take them up — how? “ Why as we get them ". * Any

particular time "? ¢ No, atany time”. ““Anyparticularway "? ““No,
in the way we can get them ”. Well, are you aware that that would
result in the ~|\o'l'<|) destruction of the whole |||‘u||||<‘linl| "2« Welll do
not care anvthing about that. Let the ladies go without their pearls.
Whal consequence is it if they are exterminaled. It is a small maller
and any how I am here on the part of mankind : you have no control
over the high sea that is free: we are free to exercise the right of fishing
on the high sea free to all mankind ™

Now what does anybody suppose would take place? That Great
Britain would stand back and bow in deference to those rights of man-
kind and permit that fishery Lo be exterminated?  Will any man say that
a Government ought to do so? Does anybody suppose that it would do
$0? Why the question answers itself?

Now what is the Jll\\\l'l'(i!l the British argument to this? Why, it is
said in the printed argumen™Npy my friends @ “ The right to these pearl
fisheries out in the sea has Meen recognized from time immemorial by
every body ". Thal is precisely whal we say. It belonged to you from
time immemorial, and it has.been well recognized, and all the nations of

the earth have agreed that vou should recognize it so far as can be shown

by their abstaining from interference.  You have had you have been
permitted lo have by the acquiescence of all nations this property

vou bring yourself — (in fact this illustration is given by Vallel) -
exactly within the principle you bring yourselves within analogous

usages, when you inform this fleet of guas: pirates that come there and
that come for the purpose of distroying thig industry with its means of
livelihood for those engaged with its profits to the Government. “Why

that you would be repelled is expected; and all mankind and all the
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world agrees that you should ”.  Now suppose that the question in this
\rbitration belween Great Britain and the United States was, that the
United States claimed that the British Government should pay for fishing
vessels fitled outl by the United Slates to go there and to prey upon this
pearl fishery al the risk of exterminating it suppose Great Britain had
done what she certainly would, or her colonies, and as she ought to have
done when those |H‘H|»|4‘ announced the purpose of their presence there
had taken she ship carried it in and confiscated i‘ﬁl‘ in the presence of the
laws made there and in force for that purpose, and the United States calls
upon Great Britain (as they call upon us in this case), to pay for vessels
seized in Sea fishing, and that is the question that is addressed to this
Tribunal, and we become the advocates of the rights of mankind in the
open sea and we ask an Award that vessels there for that avowed purpose
and with that certain result and seized by the British Government in pur-
suance of Btatutes that have been long in force, that are well know to
all the world that they should pay for them I should like to know
what award is to be expected from this Tribunal in that case?

I should like to know what member of this Tribunal would entertain
that proposition for one single moment; and yet that proposition stands
upon everything that can be invoked in favour of the propositions of my
léprned friend in respect of the seal that is to say it would stand upon
a general dissertalion on the freedom of the sea and the right of fishing
as{a part of the freedom of the sea, and upon this favourite proposition
of my learned (riends that they recur to with so much pleasure — (because
it seems more gratiful to them than discussing some propositions in the
case that you cannot give an extra-territorial effect to municipal sla
tutes.  Well, that is all very (rue as a general proposition - not true as
‘lM\llml to this class of case as | am goimng to contend. It s as lrue
in this case as it is in the other case of the Atlantic : it is true that
the sea is free : it is true that fishing, as a general rule, is one of the
rights of the freedom of the sea : it is true thal as a general rule statutes
do not étend in their effect bevond the territorial JIIHM‘I(“HH of the
nation that enacts il We have the advantage, in our claim, for payment
of those schooners that are destroying pearl fisheries we have the

benefit of those propositions and nobody denies Il\wm [ suppose. Should

we succeed? and if we should not., upon whal l"i”$i|'|" is one rale to be

appealled to in that case, and another in this?

Senator Morgan. — Bul Mr Phelps, is it vour §iew that dredging for
pearls is fishing within the meaning of Internationa\ law?

Mr Phelps. —- | do.gpot know whether it is, but I do not care — it is
one kind of fishing. There are shell fish I suppose; and whether the
lerm ** fishing " would be correctly applied to getting them up— I believe
they call them ‘- Oyster Fisheries” sometimes, but it is not material and
does not touch the point that I am upon — It is that marine product situa
tedout in the sea 20 miles from the lapd, but appertaining toit,asit does.

because it slays there on that coast husbanded as it is there — certain




1

1o pord e e deatroved and thrown npen to b the workd tht wonkd

B the ease Ehat would be prosentod
Now S e e teae thant those Peonel Oyatora hind foo o nshore sevoh

moantha o the yene b order oo continge thetv spech e went nahor
wpon the Betiseh fereitory for that puaepose, wonld the coee beoaiey wen
o ol I

Whle L W uder those chremmsbnnes Wit e
il

th e ol e e bat G ey went o o propagated e \

Hhey

weeeme ity mnintain thie position e to oyators dE Hhoy toyed in

hould not
\ Henator Movgan Dova the et Government Loany Fevenin
from th Hahiony

My Phelpa o not know Eavippose thy dog bt Edo ol Know

Uiake it for vanted that they do, or ey wondd wol vealnte them by

puhlie enactinent

Biv Chavlea Russell Lo ol speake with covtainty, bhut 1 believ
nol TEyvon think b matevial we van UK
M |"\|'||\-a I o nol " e wilh cortainty on my s | UL il

they b, bat T do not veally Know

Honator Morgan Fhe Ameviean government, ol cours pel
venue om th |\|,‘.w| ol the hie seal v they e mode the fnstrn

ment of profit theve | vli. I onlond
M “lh"l]\-l 'hat Vaiew of the case Fame coming to pretly soon

I had sap | tha e R Government devived norevenne, hnt Ll

My Berends wonkd know o grent deal

ol atevid toomy argoament

et owhoeh the

oupon whal gronnd

e from thint ! hecan

vl the civeam

'hen i
W \ v h vesponsihle for the prated avgument
Wiy
hat make

the oyvslors are on

vihitterenes

\When we

Lhat

tand on

e no osense ot why o

withorty, and

wilthority o at? s there a

ument, | \|v‘v||| lo us why

s between a product of that sort on the hottom

propagaled on the hottom ol

~ would they wmeede that we hould I

{ these antmals, when they came

n th miles and theiwr young

e b
Hhnl wi
jral now

el

't 1
Wies il ool
| | el

|
\ il
h
this It
] 1] ]
| Hibed
" "
|
pnt |

Honat

Mr P
nintion dh
v lenpor
el el

Are m
Beitish «
Lhe resl

ter sy

that priy
\meriean
rachion «
under th

my learn



Lon

oo, noetorod and ol

hnve
il

thnt i nisl ol

"nn

hyaling nl nalin

gttt 00 daol o differepe

vl ereen thnd e

fu nul

o hiened ol hielore n

bbby Biedong b i In

Inonn " tdon

h \el i e
X1
Haorlon

oo tioom No v, ol
W
Mi ."w“m

I'hi

Tantlen
Wt o
U

whnhbom b

\ppendin

UL

whihion

Honator Morgan
My |'||4‘l||>|
nintion Jhaot

NTLIT

v lemporin
el
Are we Lo

uhyeet do

I LT
il e e

tand 1]
i

el Hhe

unid
Bl il
Hhe resl

Iis vessel

ol the waorld
under the law

thal ,~|<\||. ( may come e

\merieans o i

il

under the prol
vhieh uld b
that th

truchion of thes

undey that protection |

m

my learned friend ire us fooinf

b thnl

liit

ot ¢

ke n

e et feeer Lonndd

Wh

i
Hide proarpinn
' Tha
v i esren

it bed bevine e Hhye priveiphe

Hodw ol L

o My Fosl ihes 1y bl

f 'Ml’
ol !
I

i rendin




1990

the general applicability of statutes that the real reading of (hal statute is
that if any person, under the British flag, should depredate upon these
oyslers within the prohibited time, his vessel is liable to seizure and con-
fiscation; but if he came there under any other flag in the world that he
could get use of, whether it is his own or not, then he may exterminate
these at pleasure. Is that what it means? Is that the construction that
it would receive? Isit the construction that il ought to receive?

Senator Morgan. It could not be meant as a hovering pro
vision.

Mr Phelps. — One would think not.  The langoage is broad enough.
I shall have occasion prelly soon, in another conneclion, to consider just
exaclly, legally, whatis the meaning of such a statute. | am now upon
the general subject.  Have they shown us that in this case, or in any
other of those that have been referred to, and that I shall refer to again

have they shown us thal in‘any case either that an individual has been
permitled with impunity to violale any such statute made for the protec-
tion of any such product, or thal any nation in the world in diplomalic
correspondence, or in any other way, has challenged the right, or asserled
the right of ils citizens Lo go and participate? 1t is the wsage thal we are
lalking about. Itis the usage and custom of nations that my friend says
makes international law; and it undoubtedly does when such usage and
custom has been sufficiently expressed, and it can only be expressed by
acquiescence.  Undoubledly, on a point where the usage and custom of
nations can be regarded as established, he is quite right in saying that
makes International law, and may make it to such an extent that you can

not countervail it, even upon prelly strong moral consideralions. Thal

_is whal we are talking about.  We are nol engaged in the discussion of

the general principles of the extent and applicability of particular slatutes
whether they are or are nol sometimes defensive regulations, whether they
mway or mav nol be extended beyvond the thpee mile line I'hat 1s not the
point What is the usage and custom ol natiths in practice, in point of
fact,in regard Lo property of this kind under similar conditions weaker
alwavs but similar?  Now | repeat the question :

Instead of this argument on the general propositions that nobody de
nies, and that is perfectly foreign to anvthing that we have before us
instead of that, have they shown us the case in which any of these coun

tries who have asserted such rights and in which any individual be

longing to another country has been permitted to trangressit,or any na
tion has challenged their right to forbid it? 1 go further : have they
shown that in addition to all these instances, which, as | said, compre
hended every case of such property that we know of, now existing in this
world have they been able to sav ** in another country that vou have not
mentioned, in respect of another class of similar property which you
have not brought forward, a nation which has underlaken to protect it
and build up an industry upon it, has found itself incapable of enforcing

its rights, and has permitted foreigners (o come there and invade it to
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the extent of destruction, or to any extent at all, whether to the ex-
tenl of dggiruction. Have they got such an instance? Not one. Slar
ting wilh my learned friend’s proposition, that it is the usage of na-
tions, just or unjust, right or wrong — that it is what the nations have
consented to that makes international law — that it is of no use for us
to talk about the principles of justice, of right, of the fundamental ideas
that underlie the law of necessily, the necessity of mankind, the policy,
the comily of nations-do nol talk aboul that-show us what the wusage of
nations has been. Well, we underlake to show (and there is no contra-
diction in the evidence in this respect) what the usage of nalions Aas
been in every similar case that we know of. Do they produce any other
case establishing a different precedent? Do they show that, in any of
these, invasion has been permitted? Do they shown any challenge or
queslion so that they can say; the usage is nol universal it is not abso-
lute, somebody has disputed, it in some case? Not one.  Bul they say :
statules do not operate beyond the jurisdiction of the country thal
enacts them . Does the power of the counlry (call it by whal name you
please), operale to the extent of prolecting this industry whether it is
inside of (he three*mile line or not?  7hat is the question. Not whal
is the technical effect of a statute. What is the aclual effect of such
statutes, whether it is 100 years or more thal they have prevailed in all
parts of the earth. My learned friend who just now was so clear that (he
passage from Valtel, thal I began by reading this morning, applied only
to the three=mile limil, forgot for the moment that they have cited thal
very passage in Lthe printed argument in support of their right to protect
those seal Fisheries 20 miles oul at sea. My friend ciles the same
passage that 1 have read as showing that their right to the Pearl Fishe
ries is unquestionable.  Valtel says so.  Bul this morning he informs us
that Valtel is very clearly applying it only to the tree-mile limil.

Sir Charles Russell I was not referring to that passage in the ob
servalion I made

Mr Phelps. — Thal passage was the only subjectof discussion at thelime

Sir Charles Russell Fheyare not in the same section at all nol
in the same connection

Mr Phelps. I am referring lo the passage that I read from the
United States” Argument this morning. being one section and a part of
the next section, and the question arose it was suggested by his Lord-
ship that perhaps that only was a very circumlocutory (that is my expres
sion; nol his Lordship’s) way in which Valtel meant to say that the right
was exclusive within 3 miles.  That was the point, and my friend savs

very clearly that is what it means, and the context shows it; and vel in

the Bristish Argument, at page 51, you will find this passage referred to

in support of the claim that thev there make that their right to these
Pear!] Fisheries which |||z-_\ have had from time immemorial, is unques
tioned ; and they give there the very meaning and the correct meaning lo

the passage from Vallel that I gave it this morning
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Now my friends may have this one may or the other. It does not so
much stand upon what Vattel says, eminent as he is; it is a good starting
point to find the proposition so felicitiously stated by so great a writer.
Cast that aside : whal is the usage of mankind in regard Lo these various
)

kinds of property? They say : there is no analogy between oysters and

seals — thatisin another passage. Well, what is the reason that there is

not? —and, if there is a difference, which way does the difference make?

Both are marine products to a certainextent -—the oyslers exclusivelyso
They never come ashore never touch the British territory : the
seals do come ashore, and they have to.  They are produced there and

they remain there a consfderable part of the time. Now what is the
reason that there is not an analogy? and, so far as the analogy fails,
which way does it mark? In which is the case the strongeslt for the right
of protection if there is a difference between the two cases? There is the
case of the Mexican Pearl Fisheries. I will not read those Statutes again.
As | have said, they have been read once, and they are inpoint before
you.. We know what their effect is, but 1 will just briefly refer to the
map. I you will have the Kindness, Sir, to glance at the map it is at

page 486 of the first volume of the United States’ Appendix. You will

see there laid oul and it has nol been questioned in the Brilish
Coufiter Case that it is laid out correctly the extent of the Fisheries
that are there protecled. Those red and blue concessions — (that is
the space in which these oyslers are found) — are each 5 kilométres in

width.  Now, the techincal operation of these Statules I will consider by
and bve altogether what has taken place wilth regard to those Fisheries?
Have they ever been permitted to be invaded by the Government of
Mexico?

Is thetre proof that somebody has gone there sailing under the tlag of
mankind and claimed o lake a hand in those Fisheries in the sea ontside
of the three mile limit, and that the Mexican Government have permitted
hih todo it or that any nation has asserted iy suchright?  Those laws
apply in terms to foreigners, but I lay no stress upon that.  You cannot
extend the jurisdiction of a statule, by the words of the stdtute itself be
gond the power which the nation has o pass such a statute. If a Statute
does-not operate beyond the jurisdiction of the country thal enacts i, it
cannol be made to operale by passing another Statule in that country

that it shall.  The passing of the second slalute

S no more operalive
than the first | lavy no more stress .‘\l.‘|\| for a purpose I shall come

to by and bye), gpon the fact that many of these slatules both British
and Foreign are general in their terms, and manifestly apply, so far
as Lhe language goes, to foreigners.  Thal is as il is put in another part
of the argument I care nothing about it here — I am upon the question

of what has taken place under such statutes. International law is not

made by any n ition passing a slalule itis the a .|||i«»~‘ ence of mankind

in the assertion that makes International law I'here 1s where il comes
from.

¥

Now ta
that produ

page 469.
Coral fisher
law. The
in French
Upon th
want of then
may be tem)

from the she
the bed of tl

You wi
considerah
I am told |
indicated 1
very exlen:
tion and tl
boats in th
friends on
tute may b
business th
The HNalian
nia and Sic
is 14 to 32
u|b'm~l|r' pi
that is a ¢

One mu
beds of Sie
lules are g
they would
when thal
wias ‘!'l‘All\|
foreigners,
upon whicl
up o now,
any wriler
exlended t
have consi
all that the
of 1868 (w
led Stales
very expli
take in a vy
for a long
blin, Wick
these boun



y)

Now take the matter of the Coral Reefs. The french law protecling
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' that product will be found in Volume Iof the United Slates Appendix
ting page 469.  You will find opposite page 469 on the map, the area of lhe
lter. Coral fisheries on the coast of Algeria which are protected by the French

law. The second article from the Decree of the 10th May 1862 is quoted

in French at page 469; and (he translation is this

ous
and
e s

Upon the request of the expert fishermen of their representatives, or, for the

want of them, of the syndicates (organizations) of sea-faring men, certain fisheries
may be temporarily forbidden over an extent of sea situated beyond three miles
from the shore, if such measure is required in the interest of the preservation of
and the bed of the sea or of a fishery composed of migratory fishes

You will see on the map the extent to which that runs out, which is
considerable. | do not know that the exact figures are given 7 miles
I am told that extends out. The Australian Pearl Fisheries will be seen
indicated in a previous map opposile to page 468. You will see how
very extensive they are — much beyond any limit of territorial jurisdic-
tion and that statute is by ils lerms, restricted to British subjects and
boats in the lerms of its provision. It has been remarked upon by my
friends on (he other side. But there again what ever the effect of the sta-
tule may be the same question occurs : whal has taken place? s that a
business that is open to mankind at large? Has it ever been allempled ?
The lNalian Coral Beds have been referred to.  The (loral beds of Sardi-
nia and Sicily, the former is from 3 to 15 miles fronf the land; the latter
is 14 to 32 miles from the land. The maps relative fo those will be found
opposite pages 470 and 472 showing the extenl of these ** fisheries ", if
that is a correct lerm.

One map is of the coreal beds of Sardinia and the other of the coral
beds of Sicily.  You will see to what distance they extend. And those sta
2 Hl. “H' slalules
they would apply to foreigners. It was observed by the Marquis Venosta

tutes are general in their terms so that by the langua
Lide

tted

when thalt was under discussion before I believe when my associale
aws

was speaking that he did not understand those Statates to apply Lo
inol :

ll\‘
tule
(Il

foreigners, but that foreigners did nol go there Well that is the poinl
upon which | am now Has Sicily, or has it nol, from the beginning,
up to now, successfully asserted its protection over this property 7 Has

any wriler challenged it?  Has any nation challenged it?  This has been
‘Ill-\ exlended to the oyster beds. |"|\\illj_' from the ~ll|[jv'«'l of coral we
live have considered the pearl oysters and the coral — I believe | have named
g all that there are passing from oysler beds the British Fisheries Act
tish of 1868 (which will be found on page 457 of the 1st volume of the Uni
far ted Stales Appendix), you will see, without my stopping to read it, is
||‘.n'1 very explicit and is bounded by lines which are shown on the map which
tion take in a very greal arca of the sea.  They are 20 miles oul in breadth
not for a long distance some degrees of latitude, along the coast of Du
sind blin, Wicklow, and Wexford Counties; and it is provided there aller giving
es these boundary lines from the eastern point of Lambay Island to Carnsore
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point on the Coast of Ireland outside of the exclusive fishery limits of

the British Islands within a distance -of 20 miles from there measured
from a straight line drawn as shown op’the map, that all such Bye-laws
should apply equally to all boats and péxsons on whom they may be bin-

ding. Then it proceeds in conclusion logay this :

It shall be lawful for Her Majesty by Order in Council to doall or any of the fol
lowing things namely
a) Todirect that such Byelaws shall be observed
b) To impose penalties not exceeding twenly pounds for the breach of such Bye-
laws
Fo apply to the breach of such Byelaws such if any of the enactments in
force respecting the breach of Regulations respecting Irish Oyster Fisheries within

the exclusive fishery limits of the British Islands and with such modifications and

alterations as may be found desirable

d) To revoke or alter any Order so made, provided that the length of close time
prescribed by any such Order shall not be shorter than that prescribed for the time
being by the Irish Fishery Commissioners in respect of beds or banks within the
exclusive fishery limits of the British Islands. Every such Order shall be binding
on all British Sea Fishing Boats and on any other Sea fishing boats in that behalf

specilied in the Order, and on the crews of such boats

Now there we have in explicit lerms that the slatute authorises the
Orders in Council to extend to everything. Well, says my friend, they
have not extended them. I do not know whether they have or not. If

he says that, | take his statement

Lord Hannen. — That requires a little explanation. It is only giving
the power Lo the Crown by the advice of the Privy Council to do certain
things in cerlain events.

Mr Phelps. — | am quite aware of that.

Lord Hannen It is a common mode. It is only to give the power
of exercise; but of course it has no effect.

.Mr Phelps. — | am quite aware of it. It is a statute that gives power
to issue Orders in Council that would comprehend others

Now if England has nol that power, how can that statute confer it by
Orders in Council?

Sir Charles Russell Fhat is explained in the Argument al
50.

age

Lord Hannen It is to enable the crown to enter into Conventions,
and other things, without the trouble of going to Parliament.

Mr Phelps I should have said if the remark had not come from
your Lordship but from the argument on the other side — that that was
a fay-fetehed construction.

'Lord Hannen I am only telling you the fact; deal with it as you
think fit

Mr Phelps

Fhe statute conlains noguch reference. The statute

Every such Order shall be binding on all British Sea Fishing Boats and on any

other Sea Fishing Boals in that behalf specified in the Order
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Senator Morgan. — Has the statute been repealed.

Mr Phelps. — No not that | know of. [ believe it is not claimed to
have been repealed.

Senator Morgan. — Does a British Trealy repeal an Act of Parlia-
ment ?

Mr Phelps. You are laking me beyond my depth when you put
that question, Sir — | should suppose not.  But his Lordship would be a
better authority by far on that subject, and so would my learned friends
the Attorney General and the ex Attorney General, than 1 am. 1 should
think not.  What its effect may be under the United Stales Constitution
would be perhaps a different question.

Senator Morgan. Under the United States Constitution an Acl of
Congress would repeal a Treaty : A Trealy would never repeal an Act of
Congress.

Mr Phelps. — It is said by my learned friends — Lhis is suggesled as
a reason of that statute — with the extreme particularity with which
English statutes are usually drawn I suppose it would have said so — it
wald have said that it shall apply (o any fishing boats in respect to which
any convention or Trealy may be entered inlo; but we are still short of the
practical question; what has become of the fisheries? While we may be
discussing the technical operation of a Statute that authorises Orders in
Council while we may be considering whether in fact any such Order
in Council has ever been issued and if my friends say it has not
I of course take their stalement because they know very well — while we
are discussing that, what has become of the fish — the oysters? There
again is it shown, in this exhaustive preparation, that not withstanding
the language of this Statule the beds have been open to all the world
up to the extent of the three mile limit. Has any instance of any
infringement been shown, or does the same conelusion come as in every
other one of these cases? The Government take the business in hand as
they ought to do — as they are bound to do in justice to their subjects and
themselves they take the business in hand by making a revenue and
making an industry, and they pass a statute that on the face of it says to
the World : “* Stand off; you cannot come here within 20 miles and take
these fish "

My friend says that that statute does not do any good if the world
came. Did they ever come?

Is thgt challenged? Has dany body altempled it?
asserted it, or has it resulted in a 4~u|||];|"|w |||’nl<'(‘|iul| of that industry

Has any nation
)
And whdt would have happened if they had come ?

The President. War. It has perhaps not been challenged, but il
is a &hallenge

Mr Phelps. — Yes, if it can be dignified with the name of ** war
but it is unquestionable that if any foreign vessel had undertaken to come

there and destroy that Ovster bed, that vessel would have been laken and

prevented from going on in the business. If that is war, then call it so

59
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But what nation would have backed up its cilizens in any such attempt?
What nation, I repeat, ever made such an assertion? It is the practical
result of those by the exclusive acquiescence of nations that I am dealing
with.  The Scotch Herring Fishery Act is a provision of a very similar
kind. The map will be found opposite page 438 of (he 1st volume of the
United States Appendix, showing the extent of the sea. It is a very
large one and covers a very large tract of sea exlending some thirty miles
from land. It applies in its terms to ** any person ". My friend says
‘“ any person " means any person within the jurisdiction of Great Bri-
tain and, for certain purposes. When that language is used in an Act
they are undoubtedly right. But here again comes the same queslion as
to the practical result that has taken place. [ do not know, Sir, that,
aside from (hese Herring Fisheries, Oyster-Beds, Pearl Oyslers, and
Coral, there is any other description of property now known in the world
that comes within the purview of this principle, except it be the seals.
Now what about the seals? What is the prolection that has been ex-
tended to them? And before entering upon that branch of the subject, as
it is within two or three minutes of the time of adjournment, perhaps it
would be convenient for you to hear me afterwards.
The President. — Quile so.

The Tribunal then adjourned for a short time

Mr Phelps.

this line of illustration, or rather of historic precedent over which I shall

— [ 'hope, Sir, I shall not be found tedious in pursuing

pass as fast as [ can and come to the particular point of the proteclion
that has been afforded to the seal in the various countries, — all the
countries I believe in which il is now (o be found, and the consequence
of the want of it in those countries in which il formely existed and from
which it has now gone

The first instances that I shall allude to are under — the Imperial
Government of Great Britain, but in force in ils Colonies. In the 1st
United States’ Appendix, al pages 436 and 437 will be found the Act for
the protection of seals in New Zealand an abstract running through
several pages 438 439 and #40 of the Acts and a Map. [t is said by my
learned friends in regard to the map and I think they are right in this
criticism, that the map as drawn conlains or carries an erroneous im
pression of the effect of the Aet fixing the boundary of the Provinee of
New Zealand that while the map is correcl in giving the limits of lali
tude and longitude which are described as conslituting the Colony, that
it was not the intention of the Act lo assert such a jurisdiction over all
the intermediate sea, but only to make that a boundary so as to include
within it all the land and islands with the usual territorial limits, and that
the map as drawn in view of the Aet is caleulated perhaps Lo produce a
false impression.  Certainly that was not the intention of the gentleman

who prepared this map; but I think the observation of my friend is well
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founded upon that. Neither is it in the least maferial to our purpose,
neither would it be malerial to our purpose to assert that, because as

I believe I remarked this morning nothing can be clearer than thal

the jurisdiction upon the high seas of a country cannot be arbitrarily

extended to geographical limits, aside from any special necessity that
would justify it by a Statute of that country.

So that if it were true that the Legislature of New Zealand had under-
taken to assert that several thousand miles of sea, irrespective of any par
ticular purpose, should be regarded as the territory of New Zealand, thal
would no more make it so than it would have followed if they had passed
no such act whatever. But the point is the close protection, the very
special protection given by these acts, and as to which, on the face of the
act, any vessel, boat or crew are made liable that is found within the wa-
ters where the seals are.  That is the point to which we have intended to
invite attention by reference to these Statutes-and the construction of the
map. '

Section 4 of the act of 1887 |'l‘|»\i<l|'~i

If any person shall be found in the possession of any seal, or the unmanufactu
red product of any seal, during the close season, such possession shall, for the pur-
poses of the said act and this act, be deemed to be, in the absence of satisfactory
evidence to the contrary, sufficient proof, and so on.

Then section 5 is :

Any vessel or boal the crew of which, or any part of the crew of which, shall
be engaged in illegally taking seals, and any vessel or boat on board of which any
seal so illegally taken, or the skin oil, blubber, or other product of a seal so ille
gally taken, shall be found, shall, together with the boats, furniture, and appurte
nances of such vessel or boat be forfeited to Her Majesly, and shall be disposed of
as the Commissioner may think fit

There are other very stringent provisions.  There is one in section 7
that provides in effect that any officer of that Government shall have
power to enter upon and search any vessel within the jurisdiction Af the
Government of the Colony of New Zealand for any seal or the product of
any seal.  I'need not go through with the details of this protection; it is
enough (o say that they are such measures as arve very properly and in-
telligently adopted by that Government for the proteclion of the seal, and
whether they are greater or less, or right or wrong, in thenselves, does
not affect the principle

Now here again the same observation which 1 have had ocecasion lo
make before is applicable.  During all this period and through all these
\cts, il the practical operation of them during many years has been only to
control British subjects and British ships, and if it be true that the seal
fisheries of New Zealand have been open to the world during this time or
any part of it, or if such an assertion has ever been made, evidence of
it would have been forthcoming, because my learned friends, of course,

ind those who instruct them are quite in possession of all the records,
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and all the information and knowledge that is o be furnished by the
Government efNew Zealand, on this subject, and we are not.
Now look at it for a single moment. Is there a single spol in the

world where the fur seal is known ever to have been that it has not been

made the subject of pursuit from the very profitable results of such pur-
g .

suit? Is there a place? We have seen in the progress of this case (hat
on almost every spol in the world except these Islands in Behring Sea,
the seal has not been only pursued, but exterminaled. In (wo or three
localities, under the influence of such protection as has heen adopted atl a
comparalively late day, when attention was called to the value of it — in
two or three localities like the Lobos Islands, and such places, there is a
remnant of the seal. Now if the New Zealand seals had been open du-
ring all this time Lo general pursuit as my learned friends contend, the
Behring Sea seals should be and are, how happens it that thatplace alone
has been free from the altacks of these vessels that have gone to the
utmost parts of the earth, as the evidence shows for the purpose of depo-
pulating and exterminating the seal Islands. This then appears that
under these Statules which on the face of them appeal to everybody —
under the effect of those Statutes in the districts shown by the map, the
seal has been protected, and the world — that is, such portion of the
world as Tould have any interest in Lrespassing upon it — has acquiesced
in that.

Then the Falkland Islands is another place where al a later period
as late as 1881 — measures were adopted for this purpose. It was an
Ordinance to provide for the establishment of a close time in the seal
fishery of the Falkland Islands and their dependencies, and the seas adja
cenl thereto; and the preamble is

Whereas the seal fishery of these islands which was at one time a source of profit
and advantage to the colonists hag been exhausted by indiscriminate and wasteful
fishing, and it is desirable to revive and protect this industry by the establishment

of a close time, during which it shaldshe unlawful to kill or capture seals within

the limits of this colony and its dependencies

Be it therefore enacted, and so forth.  That isthe reason and the first
reason is why no person shall Kill or attempt to caplure, and without
stopping to read the various provisions which will be seen to apply in
their terms to any person, any ship, any master or sailor, and that every
description of seal including some varieties that are not strictly of the
faimly of the fur seal

Sir Charles Russell. Within the limits of the Colony,

Mr Phelps. — Within the limits of the colony and its dependencies,
yes. It does not appear there, I think the contrary does appear
that the sealing is nol pelagic. I do not know whether it does or nol that
this sealing is principally, I believe, on the Island.

Mr Justice Harlan, At any rale, that state went as far as the coun-
try thought it could go for the protection of the seal.

Mr Phelps. It went as far as it was necessary lo go and only limils
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it by the limits of the Colony and we shall see presently that that is the
prue question involved.

I may say in passing what I might better have said at the beginning of
this afternoon, that this protection of the seal, shown (o be universal
now as far as there are any seals lefl, is a very important consideration,
or will be a very imporlant consideration when we come to discuss the
extent of the freedom of the sea. It will be seen, as I pass over Lhese
instances, that in every spot where there are any seals now, even in pla-
ces where they have been so nearly exterminated, that it is almost ques
tionable whether it is worth while to try (o restore them ; like these very
Falkland Islands and some other places. Wherever there are seals
enough to afford any prospect of usecfulness in attempting o protect
them, there they are protected. So thatif the right exists to come here
and exferminate this race upon the high seas, why then it follows that
you may do on the high seas what the inhabitants of this country are
prohibited by their own laws from doing within their jurisdiction, — what

is prohibited by the laws of every country where the same animal is stil